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LAW    OF    EVIDENCE. 


VOL.  II. 


PROOFS  ON  PARTICULAR  ISSUES. 


ABATEMENT. 

THE  proof  of  the  affirmative  of  the  issue  on  a  plea  in  abatement  is, 
from  the  very  nature  of  the  plea/usuahy  incumbent  on  the  defendant  (a). 
This  natural  order  is  subject  to  inversion,  either  it  seems  in  respect  of  the 
form  of  thr.  issue, according  to  which  the  plaintiff  takes  the  burthen  of  proof 
upon  himself;  as  where  the  replication  to  a  plea  in  abatement  for  non- 
joinder in  assumpsit,  alleges  that  the  defendant  undertook  solely  to  pay  (6); 
or,  which  more  frequently  happens,  in  consideration  of  the  plaintiff  having 
to  prove  the  amount  of  his  damages.  In  strictness  the  question  as  to 
damages  does  not  arise  until  the  issues  have  been  disposed  of,  and  it  might 
seem  to  be  more  convenient  to  try  the  issues  first,  for  if  the  defendant 
succeed,  the  inquiry  as  to  damages  is  unnecessary.  The  course  of  practice 
is  otherwise,  and  so  far  as  any  precise  rule  can  be  collected  it  seems  to 
be  this,  that  if  the  amount  of  damages  be  in  dispute,  the  plaintiff  is  entitled 
to  begin,  although  the  proof  of  the  issue  joined  may  be  incumbent  on  the 
defendant  (c);  but  that  if  the  damages  be  merely  nominal,  or  can  be  ascer- 

(a)  See  tit.  Order  of  Proof,  supra.  Vol.  I.  In  Fowler  v.  Costar,  M.  &  M.  241,  in  an  action  on  a  bill  of 
exchange,  and  the  non-joinder  of  a  joint  contractor  pleaded;  Lord  Tenterden  permitted  the  defendant  to 
begin,  observing  tliat  where  it  appeared  by  the  record  or  statement  of  counsel,  that  there  was  no  dispute 
about  the  sum  to  be  recovered,  the  damages  being  either  nominal  or  mere  matter  of  computation,  then  if 
the  affirmative  was  on  the  defendant,  he  ought  to  begin. 

(6)  See  Young  v.  Bairner,  1  Esp.  C.  103. 

(c)  Indebitatus  assumpsit  for  goods  sold,  plea  non-joinder  of  others  as  defendants.  Lord  Denman  held  that 
the  plaintiff"  was  entitled  to  begin,  but  that  the  defendant  might  do  so  if  he  would  admit  the  amount 
claimed;  Morris  v.  Lotan,  1  M.  &,  R.  233.  In  Laeon  v.  Higgins,^  3  Starkie's  C.  178,  the  defendant  having 
pleaded  her  coverture  to  an  action  for  goods  sold,  her  counsel  were  permitted  by  Abbot,  L.  C.  J.  to  begin,  on 
condition  of  admitting  the  amount.  In  Roby  v.  Howard,'^  2  Starkie's  C.  555,  non-joinder  having  been 
pleaded  to  a  declaration  for  laying  out  the  plaintiff's  money  on  an  insufficient  security,  the  same  learned 
Judge  was  of  opinion  that  the  plaintiff's  counsel  oiiglit  to  begin,  since  it  was  incumbent  on  the  plaintiff  to 
prove  his  damages.  See  also  Slansjield  v.  Levy,^  3  Starkie's  C.  8;  Fowler  v.  Costar,  M.  «t  M.  241.  In 
some  instances,  tlie  question  as  to  beginning  appears  to  have  been  regarded  as  one  for  the  discretion  of  the 
court,  Burrell  v.  Nicholson,  1  M.  &  R.  304.  Bayley,  J.  at  the  York  Summer  Assizes  1821,  directed  that 
the  defendant  should  begin,  and  that  the  question  of  damages  should,  if  necessary,  be  tried  afterwards.  See 
Young  V.  Bairner,  1  Esp.  C.  103  ;  Jackson  v.  Hesketh,*  2  Starkie's  C.  518.  In  the  case  of  Hutchinson  v. 
Fernie,  3  M.  &  W.  305,  the  court  intimated  that  a  clear  case  of  erroneous  direction  in  this  respect,  would  be 
a  ground  of  new  trial.  In  the  case  of  Stansjield  v.  Levy  above  cited,  Abbott,  L.  C.  J.  held  that  where  the 
plaintiff  is  allowed  to  begin,  he  may  confine  himself  to  proof  of  damages,  and  reserve  his  case  in  reply  to 
the  plea.  The  plaintiff  may,  on  motion,  compel  the  defendant  to  give  him  a  particular  of  the  places  of 
residence  of  the  alleged  copartners.  Taylor  v.  Harris,^  4  B.  &,  A.  93.  The  plaintiff  will  fail,  if  it  appear 
that  any  other  than  those  named  in  the  plea  jointly  promised.     Godson  v.  Good,^  6  Taunt.  587. 

lEng.  Com.  Law  Reps.  xiv.  176.^    ^Id.  iii.  472.    ^Jd.  xiv.  146.    '^Id.  iii.  456.    ^Jd.  vi.  357.    ^Id.  1.  492. 
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tamed  *by  mere  computation,  or  are  admitted  by  the  defendant  on  whom 
the  proof  of  the  issue  Hes,  he  is  entitled  to  begin  {d). 
Plea  of  A  plea  in  abatement,  that  the  defendant  made  the  promise  jointly  with 

nonjoinder. another,  is  supported  by  evidence  that  the  defendant  made  the  promise 
joinily  with  an  nifant;  for  the  plaintiff  ought  to  plead  and  prove  that  the 
infant  has  avoided  his  promise  (e)  (A).  Upon  a  plea  that  ./^.  and  B., 
assignees  of  C,  a  bankrupt,  ought  to  have  been  joined,  it  is  not  sufficient 
for  the  defendant  to  prove  tliat  they  have  acted  as  assignees;  he  must  prove 
that  they  were  so,  either  by  the  production  of  the  assignment,  or  by  proving 
an  adinission  by  the  plaintiff  to  that  effect  (/}.  A  bill  delivered  by  the 
plaintiff  for  business  done  for  the  insured,  the  defendant  being  one,  in  which 
he  debits  the  defendant  with  three-sevenths  onlv  of  the  whole  amount,  is 
prima  facie  evidence  (the  defendant  having  pleaded  in  abatement)  that 
the  action  vvas  brought  to  recover  his  share  only  {g). 

If  the  plaintiff  contract  with  the  defendant  alone,  without  knowing  that 
he  has  other  partners,  proof  by  the  defendant,  upon  a  plea  in  abatement 
tor  non-joinder,  that  he  had  secret  partners,  would  not  be  a  sufficient 
defence  in  support  of  the  plea  {h)  (B). 

(i)  Lacon  v.  Higgins,'  3  Starkie's  C,  178. 
2  B^Sc  %2T''rfht/  ''m  "'''•;"/''q^%  ^"""^Vr!"^^  ^^J'^^^  «'''h,  is  absolutely  void.     Thornton  v.  Elingworth? 
rhfaffaS  of  thP  inr  y-^^"-*V.?""*-  ^^^-  ■  ^''"'■"  °""  churchwarden  sued  another  for  money  paid  for 
wL  hi  A    ^''"'^?'''.'t  "^y  held,  on  a  plea  in  abatement,  that  it  was  unnecessary  to  join  the  vestrymen 

rhurdilT  .''''°""°?,  '^''^'  repairs,  without  any  intention  of  becomin/ responsible,  the^Tw" 
churchwardens  having  jomtly  given  the  orders.     Lanchester  v.  Tricker,^  1  Bing,  201.     And  where  one  of 

Sn'eZn  wf  '"  ^'T  T''  r\\'  ''  ^"^^'^"^  '"  ^"^  ^'"^  ^'°- '  ^-  the^^laintiff  knows  no  one  bSl 
the  pen.on  who  give.  Inm  the  order     Shaw  v.  Hislop,^  4  D.  &  R.  241.     See  also  Eaton  v.  Bell,^  5  B.  &  A. 

leinf Tsf ^  A,  f"' .  '°^"  •'  -^H^-  T;  .  ^"''-  "•^'  '^^'■"^  '■  ^""'^^^'^  3  Bi"&-  478.  Brooke  v.  Guestl 
irethfrttn;  wJUu  "°"-J°'"der  of  defendants  m  actions  against  carriers,  see  tit.  Carriers;  and 
Jiretnerton  v.   Wood,''  3  B.  &,  B.  54.     Ansell  v.  Waterhouse,^  2  Chitty    I. 

(/)  Pasmere  v.  BousJieLd,^  1  Starkie's  C.  296.     Robinson  v.  Henshaw,  4  M  &  S  475 
(g)  1  Starkie's  C.  296.'0  i^.  «-  o.  tio. 

(A)  Doov.  Chippenden  cor.  Ld.  Kenyon,  Ch.  J.  at  Wesfmr.  sittings  after  Hil.  T.  1790,  upon  a  plea  irt 
•abatement  cited  in  Mr.  Abbott's  treatise,  92.     Baldney  v.  Ritchie,  1  Starkie's  C.n  338.     See  fit.  Partner! 

tZ  lhe7h  Jl^SJf'^  contract  with  two,  he  may  sue  them  only  :  if  after  the  contract  is  made'he  discovers^ 
I.lfh  .1  ^  had  a  secret  partner  who  had  an  interest  in  the  contract,  he  is  at  liberty  to  sue  the  latter  jointly 
m  Tt  ,  Vnc."°?T"'^  '1.'^?^'"  „^«,^^«"««^'  V.  Saunders,  1  B.  &  A.  398,  overruling  DuLsl 
tthtilT  V  "^"r  '"'  ^f'V;  /'""^ •"  '  ^-  ^  ^-  ^-  S^-     And  see  tit.  Partnership^  On  a  plea 

company  Abbott,  L.C.  J.  held  that  declarations  by  one  of  the  eighteen,  before  action  brought,  that  he  was  a 
Bhareholder,  was  evidence  of  the  fact  for  the  defendant,  Clay  v.  Langsiow,^^  i  M.  &  M.  ^TtlZnguJe 

{^n  ^^"Jl"''^  f^,  P!^'"fF  "!i"^  ^^  P'^^'''^''  '"  abatement.  Schermerhorn  v.  Jenkins,  7  John.  373  ;  Scott,  e. 

?fiO  Wn  f  "°^^  ^  y  a'^?''/"/'^/ o\-  ^{n'"'"'  4  Taunt.  468.  Hartness  Sf  al.  v.  Thompson  i;  al.  5  Johns. 
160.      Woodward  v.  Newhall  Sf  al.  1  Pick.  500.]  r        ^ 

(B)  (Where  one  of  the  partners,  resident  abroad  is  sued  here,  he  is  not  allowed  to  plead  in  abatement, 
that  his  co-partner  IS  not  sued  with  lum.  Guion  v.  MCulloch,  ct  al.  N.  Carol.  Cases,  78.  Where  there  is  an 
ostensible  partnership,  a  member  of  the  firm  who  purchased  and  actually  supplied  articles  for  the  use  of  the 
partnership,  may  If  sued  alone  for  the  price  of  the  goods,  plead  in  abatement  that  the  contract,  if  made  at 
all,  was  made  with  him  jointly  with  the  other  partners.  It  is  not  material  whether  or  not,  the  plaintiff  had 
knowledge  of  the  partnership  at  the  time  of  the  contract;  but  if  the  partner  making  it,  intended  it  as  a 
partnership  transaction,  and  it  canie  within  the  scope  of  his  authority  as  a  partner,  the  contract  was  with 
the  partnership.  Alexander  v.  M^Gmn,  3  Watts,  220.  Where  parties  are  joined  as  defendants  in  assumpsit, 
lui  "o°.V°'"a'"i  f  P'"T"'''  ^.''^antage  may  be  taken  of  it  under  the  general  issue.  Tom  v.  Goodrich,  2 
John.  K.  .13.  And  where  the  action  is  general  indebitatus  assumpsit,  unless  the  plaintiff  before  pica  pleaded 
furnishes  the  defendant  with  a  bill  of  particulars,  the  defendant  may  avail  himself  of  the  non-joinder  of  a 
co-coufractor  under  the  general  issue.     Per  Washington,  J.,  Peters,  J.  contra  Jordan  v.  Wilkins,^  Wash  C 

i  .  ;       ".  °"  ''''^"'u    °',''  '°'*'  'h^  "0"-J"'ndcr  of  persons  interested  with  the  plaintiff  must  be  pleaded  in 

abatement,  and  cannot  he  t.ken  advantage  of  under  the  general  issue  otherwise  than  in  mitigation  of  dam-  ' 
ages  Wheelwright  y.Depeyste.r  1  John.  R.  471  ;  Broiherlon  v.  Hodges,  6  John.  108;  Bradish  v.  Schenck 
8  John  R.  151  ;  Gilbert  v.  Dtchnson,  7  Wend.  449.  But  in  general  the  non-joinder  of  a  party  as  a  co 
plainuff  in  any  suit  growing  out  of  a  contract,  cm  be  shown  under  the  general  issue.  DoL.  Halsey  16 
John.  R.  34.  See  al.so  Wilson  v.  Wallace,  8  Serg.  &  R.  53 ;  Thompson  v.Hoskins  11  Mass  R  ZT-T/nrf 
V.  Fitzgerald,  2  Id.  511.     The  Portland  Bank  v.  Stubbs,  6  Id.  422.)  '  ^'  ^^  '* 

»Eng.  Com.  Law  Reps.  xiv.  ne.d     2/(Z.  ix.  256.     ^Id.vln.205.     "Jd.  xvi.  148.    ^Id   vii    13     eW   vi:;    fit 
;/^  vih  34.5.    B/,.,vai.  227.    «/d  ii.  397.    .«/c/.  ii.  416.     -id  xx.  4ia     -'k  Si.  m    io/f  ..T^^^^^^ 
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Any  acts  by  the  defendant,  tending  to  show  that  he  treated  the  contract 
as  several,  not  joint,  are  evidence  for  the  plaintitf.  Where  the  defendant 
had  written  letters  to  the  plaintiff,  promising  to  pay  the  money  in  question, 
and  without  making  mention  of  any  partners,  Lord  Ellenborough,  upon 
issue  to  bar  on  a  plea  of  non-joinder,  held  that  the  evidence  was  conclusive 
as  to  separate  liability  (i).  One  signing  an  instrument  in  his  own  name 
for  others  may  frequently  be  sued  alone,  although  the  others  may  also  be 
liable  (k). 

*By  the  statute  3  &  4  Wm.  4,  c.  42,  s.  9,  to  any  plea  in  abatement  in  any       *3 
court  of  law,  of  the  non-joinder  of  another  person,  the  plaintiff  may  reply 
that  such  person   has  been  discharged  by  bankruptcy  and  certificate,  or 
under  an  act  for  the  relief  of  insolvent  debtors. 

And  by  section  10,  in  all  cases  where  after  such  plea  in  abatement,  the 
plaintiff  shall,  without  proceeding  to  trial  upon  an  issue  thereon,  commence 
another  action  against  the  defendant  or  defendants  in  the  action  in  which 
such  plea  in  abatement  shall  have  been  pleaded,  and  the  person  or  persons 
named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall  appear  by 
the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the  trial 
thereof,  that  all  the  original  defendants  were  liable,  but  that  one  or  more 
of  the  persons  named  in  such  plea  in  abatement,  or  any  subsequent  plea  in 
abatement,  are  not  liable  as  a  contracting  party  or  parties,  the  plaintiff 
shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  a& 
the  case  may  be,  against  the  other  defendant  or  defendants  who  shall 
appear  to  be  liable;  and  every  defendant  who  is  not  so  liable  shall  have 
judgment,  and  shall  be  entitled  to  his  costs  against  the  defandant  or  defen- 
dants who  shall  have  so  pleaded  in  abatement  the  non-joinder  of  such 
person;  provided  that  any  defendant  who  shall  have  so  pleaded  in  abate- 
ment, shall  be  at  liberty  on  the  trial  to  adduce  evidence  of  the  liability  of 
the  defendants  named  by  him  in  such  plea  in  abatement  (/). 

The  plaintiff  must  be  prepared  to  prove  his  damages  (m)  (A).  Damages. 

Where  a  peer  is  named  as  a  commoner,  he  may  plead  his  misnomer  in  Misnomer, 
abatement,  since  the  title  is  part  of  his  name,  and  he  ought  to  be  tried  by 
his  peers  only  (n);  but  he  ought  to  set  forth  the  writ,  &c.  upon  the  plea, 
because  it  is  but  a  dilatory  plea,  and  must  be  tried  not  by  the  country  but 
by  the  record.  But  a  plea  that  the  defendant  is  a  peeress  by  marriage 
must  be  tried  by  the  country,  since  it  involves  a  question  of  fact  extrinsic 
of  the  record  (o). 

Upon  a  plea  of  peerage  under  letters  patent,  they  must  be  produced 
under  the  great  seal  {p).  In  Knowles's  Case,  upon  an  indictment  for 
murder,  the  defendant  pleaded  that  his  grandfather  was  created  Earl  of 

(t)  Murray  v,  Somerville,  3  Camp.  99.  n. 

(i)  See  tit.  Agent. — Bill  of  Exchange.  A  promissory  note,  beginning  "I  promise  to  pay,"  was  signed 
by  a  member  of  a  firm  for  himself  and  his  partners,  and  it  was  held  that  he  was  liable  to  be  s  ued  severally. 
Hall  V  Smith,i  1  B.  &  C.  407;  March  v.  Ward,  Peake's  C.  130;  Clarke  v,  Blackestock,'^  Holt's  C.  474; 
Sayer  v.  Chaytor,  1  Lutw.  696. 

(/)  See  Clay  v.  Langslow,  1  M.  &  M.  C.  45,  supra. 

(m)  Weleker  v.  Le  Pelletier,  otherwise  tiie  plaintiff  will  be  entitled  to  nominal  damages  only. 

(n)  i.  e.  In  case  of  Treason  or  Felony,  2  Hdle,  240.     6  Co.  53.    Countess  of  Rutland's  Case,  35  H.  6,  46. 

(o)  6  Co.  53.     2  Hale,  240.     See  Starkie's  Crim.  PI.  295.  [4  Hallam's  Mid.  Ages,  (1st  Am.  ed.)  25,  n.] 

(p)  2  Sulk.  209. 

(A)  (On  a  plea  in  abatement,  if  the  jury  find  against  the  plea,  they  ought  to  assess  the  damages  on  the 
plaintiff's  declaration  ;  if  this  is  omitted  a  venire  de  novo  must  be  awarded.  /  ollingsworth  v.  Duane,  Wal- 
lace, 58;  S.  P.  Mehaffy  v.  Share,  2  Penns.  Reps.  361  ;  Dodge  v.  Morse,  3  N.  Hamp.  R.  232  ;  Jewett  v.  Davis, 
6  Id.  518;  contra  where  the  plea  in  abatement  is  triable  by  record,  certificate  or  inspection,  Marston  v^ 
Lawrence,  1  John.  C.  398.) 

»Eng.  Com.  Law  Reps.  iii.  159.    ^Jd.  xxii.  45. 
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Banbury  by  letters  patent  under  the  great  seal  of  England,  which  he  pro- 
duced in  court;  the  Attorney-general  replied,  that  on,  &c.  the  defendant 
petitioned  the  lords  in  Parliament  to  be  tried  by  his  peers,  and  that  the 
lords  disallowed  his  claim;  the  defendant  demurred,  and  the  demurrer  was 
allowed,  on  the  ground  that  the  refusal  of  the  lords  could  not  operate  as  a 
judgment  {q). 

If  the  defendant  in  a  criminal  proceeding  plead  a  misnomer,  the  king 
may  reply  that  he  is  known  by  the  one  name  as  well  as  the  other  (r);  but 
in  an  appeal  such  a  replication  was  not  allowed  {s)  (B). 

Upon  a  plea  of  wimiomer,  where  the  defendant  avers  that  he  was  bap- 
*4  tized  *by  the  name  of  A.  B.,  he  must  give  proof  of  such  baptism,  although 
he  was  not  bound  so  to  allege  it;  and  it  is  not  sufficient  to  show  that  he  has 
always  been  called  and  known  by  that  name  {t).  A  defendant  in  either  a 
criminal  or  civil  proceeding  will  in  general  be  concluded  in  a  new  action, 
or  upon  a  fresh  indictment,  as  to  the  name  or  addition  which  he  has  set 
forth  in  his  former  plea  (w)  (A). 
Compe-  If  in  assumpsit  the  defendant  plead  in  abatement  that  the  promise  was 

tency.  made  jointly  with  E.  F.,  the  latter  will  be  a  competent  witness  for  the 
plaintiff;  for  if  the  plaintiff  were  to  succeed,  although  the  record  would 
prevent  the  plaintiff  from  recovering  the  second  time  in  a  joint  action,  the 
witness  would  still  be  liable  to  an  action  at  the  suit  of  the  defendant  for 
contribution  (x);  for  the  record  would  not  be  evidence  against  the  latter; 
and  if  the  plaintiff  were  to  fail,  the  witness,  if  a  partner,  would  still  be 
liable  to  be  sued  by  the  plaintiff  in  an  action  against  himself  and  the  former 
defendant,  and  would  be  ultimately  liable  to  pay  his  own  share.  The 
witness,  if  he  be  a  partner,  is  at  all  events  liable  to  pay  his  own  proportion 
of  the  debt  (y).  It  seems,  however,  that  B.  F.  would  not  have  been  a 
competent  witness  for  the  defendant,  in  order  to  prove  that  he  was  a  joint 
contractor,  without  a  release  (z),  where  he  would  be  liable  to  contribute 
towards  the  costs  of  the  action  in  case  the  defendant  failed.  But  a  release 
from  the  defendant  would  at  all  events  make  him  competent,  for  then  he 
would  not  be  liable  to  contribution;  and  it  would  be  his  interest  that  the 
plaintiff  should  recover  against  the  defendant  alone,  rather  than  that  he 
should  fail,  in  which  case  he  might  still  bring  a  joint  action. 

The  defendant,  upon  an  indictment  for  perjury,  may  prove  in  bar  that 
the  action  in  which  the  evidence  was  given,  on  which  the  perjury  is 

{q)  R.  V.  Graham,  4  St.  Tr.  410.     See  the  Earl  of  Straihmore  v.  the  Countess  of  Strathmore,  2  J.  &  W,  543. 

(r)  2  Hale,  238.  By  the  statute  7  G.  4,  c.  64,  s.  19,  no  indictment  or  information  shall  be  abated  by 
reason  of  any  plea  of  misnomer,  or  want  of  addition,  or  of  wrong  addition,  if  the  court  shall  be  satisfied  by 
affidavit  or  otherwise  of  the  truth  of  the  plea ;  and  it  shall  order  the  indictment  or  information  to  be 
amended,  &,c. 

(s)  1  H.  7,  22.     21  Ed.  3,  47.     2  Hale,  238. 

(f)  Weleker  v.  Le  Pelletier,  1  Camp.  479.  See  Com.  Dig.  Abatement,  [F.]  17.  Walden  v.  Holman,  6 
Mod.  155;  I  Salk.  6. 

(u)  2  Hale,  248.  See  Crim.  Pleadings,  2  Ed.  313.  A  plea  of  misnomer  is  no  longer  allowed  in  a  per- 
sonal action.  3  &  4  W.  4,  c.  42,  s.  11  ;  and  see  the  provision,  s.  12,  as  to  the  use  of  initials. 

(x)  Lord  EUenborough  seems  to  have  been  of  opinion  that  in  this  event  the  witness  would  have  been  in 
a  worse  situation  than  he  would  have  been  in  had  the  plaintiff  failed,  on  account  of  his  liability  to  contribute 
towards  the  costs  of  the  former  .suit. 

(y)  Hudson  v.  Robinson.  4  M.&S.  475;  and  see  Cosskam  v.  Goldney,  2  Starkie's  C.  424. 

(z)  Young  V.  Bairner,  1  Esp.  C.  103 ;  and  see  the  observations  of  Lord  EUenborough,  4  M  &  S.  480,  and 
of  Bayley,  J.  lb.  484;  and  see  Goodacre  v.  Breame,  Peake's  C.  174 ;  and  Birt  v.  Hood,  1  Esp.  C.  20;  and 
see  also  tit.  Interest  of  Witness,  and  Partner, 

(B)  (Misnomer  of  parties  in  a  writ  or  indictment  must  always  be  pleaded  in  abatement  or  the  right  to 
the  exception  is  lost.  Smith  v.  Bowker,  1  Mass.  R.  76.  Scull  v.  Briddle,  2  Wash.  C.  C.  R.  200.  Porter  \. 
Cresson,  10  Serg.  &  II.  257.) 

(A)  (The  record  of  a  plea  in  abatement  is  evidence  against  those  who  pleaded  it,  that  all  who  are  therein 
alleged  to  be  partners,  arc  so  in  fact;  but  it  will  not  admit  any  contract.   Witmcr  v.  Schlatter,  2  Rawle,  359.) 


ABUTTALS— ACCESSORY. 


Assigned,  had  abated  before  the  trial  of  such  action,  by  the  death  of  a  co- 
plaintiff  after  issue  joined,  no  suggestion  having  been  entered  on  the  record 
pursuant  to  the  statute  S  &  9  VV.  3,  c.  11,  s.  6  («). 

ABUTTALS.     See  TRESPASS. 

ACCEPTANCE.     See  BILL  OF  EXCHANGE. 

ACCESS.     See  BASTARDY. 

ACCESSORY. 

It  will  be  convenient  here  to  consider  the  evidence  applicable  to  both  Principal 
jwincijials  and  accessories  (B).     Principals,  in  cases  of  felony,  are  of  twoi"  '^lie  first 
degrees.     A  principal  in  the  first  degree  is  the  absolute  perpetrator  of  the  *^^^'''^'^' 
crime,  and  is  either  actually  present  when  it  is  perpetrated,  or  commits  it 
whilst  absent  by  an  innocent  agent  or  instrument  (6).     A  principal  in  the 
second  degree  is  *one  who  is  present,  aiding  and  abetting  the  fact  to  be       *5 
done  (c).     An  accessory  before  the  fact  is  he,  that  being  absent  at  the  time 
of  the  felony  committed,  doth  yet  procure,  counsel,  or  abet  another  to  com- 
mit a  felony  {d).     A  man  may  therefore  be  convicted  as  a  principal  in  the 
first  degree,  upon  evidence  that  he  committed  the  fact  when  absent,  with- 
out the  more  immediate  intervention  of  any  guilty  agent.     As  where  %/l. 
persuades  -S.  to  drink  poison,  by  recommending  it  as  a  medicine  (e);  or 
where  he  sends  the  poison  by  a  third  person,  ignorant  of  its  quality  (/);  or 
incites  a  madman  to  destroy  another;  or  a  child  to  set  fire  to  a  house  (,^) 
(A).     To  prove  one  to  be  principal  in  the  second  degree,  it  must  be  shown  Principal 
first,  that  he  was  present  when  the  offence  was  committed.     But  it  is  not  i"  the 
necessary  to  show  that  he  was  actually  standing  by,  within  sight  or  hear- ^*^^°"'^ 
ing  of  the  fact;  it  is  sufficient  if  he  was  near  enough  to  lend  his  assistance  Proof  tliat 
in  any  manner  to  the  commission  of  the  offence.     As  where  one  commits  he  was 
a  robery  or  murder,  and  another  keeps  watch  or  guard  at  some  convenient  P""^®^*^*' 
distance  {h).     So  if  several  set  out  together  or  in  small  parties,  upon  one 
common  design,  whether  of  murder  or  felony,  or  for  any  other  unlawful 

(a)  R.  V.  Cohen,  1  Starkie's  C.  511.  (6)  Hale,  615,  616.     2  Haw,  c.  29,  s.  11. 

(c)  Hale,  P.  C.  615.  Formerly  he  who  struck  alone  was  principal,  and  those  who  were  present,  aiding" 
and  assisting,  were  accessories,  wlio  could  not  be  convicted  before  the  attainder  of  the  principal ;  1  Hale,  P. 
C.  437.  40  Ass.  25.  40  E.  3.  But  it  has  been  long  settled,  that  all  present,  aiding  and  abetting,  are  prin- 
cipals'; 1  Hale,  P.  C.  438.  Plow.  97.  Whetlier  a  person  is  guilty  as  a  principal  in  the  first  or  second  degree^ 
is  a  question  of  law,  R.  v  Royce,  2  Burr.  2076.  If  several  persons  combine  to  forge  an  instrument,  and  each 
separately  executes  a  part,  all  are  principals,  though  they  are  not  together  when  the  work  is  completed. 
R.  V.  Bingley  and  others,  1  Russ.  &  R.  446. 

(d)  1  Hale,  P.  G.  615.  Lord  Coke,  in  his  reading  on  the  Statute  West.  1,  c.  14,  says,  the  word  aid  com- 
prehends all  persons  counselling,  abetting,  plotting,  assenting,  consenting  and  encouraging  to  do  the  act, 
and  who  are  not  present  when  the  act  is  done ;  for  if  present,  they  are  principals ;  2  Inst.  182. 

(e)  4  Co.  44.     2  Inst.  183.  (/)  9  Co.  81.     Kelynge.  52,  53. 
(g)  Ann  Coursers  Case,  Foster,  349. 

(h)  Foster,  350.  1  Hale,  537.  If  two  steal  in  a  shop  whilst  a  third  remains  on  the  outside  to  watch  and 
co-operate,  he  is  guilty  as  a  principal.  R.  v.  Gogerly  and  others,  1  Russ.  &  R.  343.  In  the  case  of  R.  v. 
Davis  and  Hall,  cited  below,  though  the  jury  found  that  the  prisoner  Hall  was  near  and  ready  to  lend  assist- 
ance, yet  the  evidence  seems  to  have  been  insufficient  to  warrant  the  finding. 

(B)  (There  can  be  no  accessories  in  high  treason,  all  concerned  in  it  are  principals.  Foster,  341.  See  also 
Burr's  Trial.  Nor  in  offences  below  felonies.  State  v.  Westjield,  1  Bailey,  132;  4  J.  J.  Marsli.  182.  Cur. 
tain  V.  The  State,  4  Yerger,  143.) 

(A)  (All  persons  present  at  the  commission  of  a  crime,  consenting  thereto,  aiding,  assisting  and  abetting 
therein,  or  in  doing  any  act  which  is  a  constituent  of  the  offence,  are  principals.  U.  S.  v.  Wilson,  1  Baldw. 
102.     See  also  U.  S.  v.  Sharp,  1  Peters,  C.  C.  R.  118.     U.  S.  v.  Jones,  3  Wash.  C.  C.  R.  209. 

If  one  throw  a  bludgeon  to  another  with  intent  to  furnish  that  other  with  a  deadly  weapon  to  make  an 
assault,  and  the  assault  is  made  and  murder  committed,  he  who  threw  the  bludgeon  with  such  intent  is  equally 
guilty  with  him  who  struck  the  blow.     Commonwealth  v.  Drew,  4  Mass.  R.  391. 

So  if  one  counsel  another  to  commit  suicide,  and  the  otiicr  by  reason  of  the  advice  kills  himself,  the  adviser 
is  guilty  of  murder  as  principal,  though  the  felo  de  se  be  under  sentence  of  death  at  the  time  he  commits- 
suicide.    Commonwealth  v.  Bowen,  13  Mass.  R.  356.) 
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purpose,  and  each  takes  the  part  assigned  to  him,  some  to  commit  the  fact, 
they  are  all,  in  contemplation  of  \di\v ,  py^esent  when  the  fact  is  committed  {i). 
So,  if  several  coine  to  commit  a  burglary,  and  some  enter,  and  the  rest 
watch,  all  are  principals  {k).  So,  where  a  constable's  assistant  attempted 
to  apprehend  a  number  of  persons  in  a  house,  under  a  warrant  for  a  riot 
and  battery,  and  fourteen  of  the  rioters  issued  from  the  house  and  killed 
the  constable's  assistant,  it  was  held  that  those  within  the  house,  if  they 
abetted  and  counselled  the  riot,  were,  in  law, /;re5e?i/,  aiding  and  assisting, 
as  well  as  those  who  issued  out  and  actually  committed  the  assault  five 
roods  from  the  house  (/).  And,  in  general^  if  a  party  be  sufficiently  near 
to  encourage  the  principal  in  the  first  degree  with  the  expectation  of  im- 
mediate help  or  assistance  in  the  execution  of  felony,  he  is  in  point  of  law 
present.  Lord  Dacre  and  others  {m)  came  to  steal  deer  in  the  park  of  Mr. 
Pelham;  Rayden,  one  of  the  company,  killed  the  keeper  in  the  park,  the 
Lord  Dacre  and  the  rest  of  the  company  being  in  other  parts  of  the  park; 
and  it  was  held  that  it  was  murder  in  them  all,  and  they  died  for  it.  So  if 
t.^.  and  B.  be  present,  and  consenting  to  a  robbery  or  burglary,  though  ^. 
only  actually  commits  the  robbery,  or  actually  breaks  and  enters  the  house, 
*6  and  B.  be  watching  at  another  place  near,  or  be  about  a  robbery  *hard  by, 
which  he  effects  not,  both  are  robbers  and  burglars  {n).  Where  Hyde  and 
A.,  B ,  C.  and  D.  rode  out  to  rob,  but  at  Hounslovv  D.  parted  from  the 
company,  and  rode  away  to  Colbrook,  and  td.,  B.  and  C.  rode  towards 
Egham,  and  about  three  miles  from  Hounslow,  Hyde,  Jl.  and  B.  assaulted 
a  man;  but  before  he  was  robbed,  C.  seeing  another  man  coming  at  a  dis- 
tance, before  the  assault,  rode  up  to  him  about  a  bow-shot,  or  more,  from 
the  rest,  intending  either  to  rob  him,  or  to  prevent  his  coming  to  assist;  and 
in  his  absence,  Hyde,  A.  and  B.  robbed  the  first  man  of  divers  silk  stock- 
-  ings,  and  then  rode  back  to  C,  and  they  all  went  to  London,  and  there 
divided  the  spoil;  it  was  ruled  (according  to  Lord  Hale)  upon  good  advice, 
Jirst,  that  D.  was  not  guilty  of  the  robbery,  though  he  rode  out  with  them 
upon  the  same  design,  because  he  left  them  at  Hounslow,  and  fell  not  in 
with  them;  it  may  be  he  repented  of  the  design,  at  least  he  pursued  it  not. 
Secondly,  that  C,  though  he  was  not  actually  present  at  the  robbery,  nor 
at  the  assault,  but  rode  back  to  secure  his  company,  was  guilty  as  well  as 
Hyde  and  the  two  others  (o).  It  is  otherwise  where  the  party  is  not  suf- 
ficiently near  to  render  assistance  to  the  principal  felons.  Where  three 
prisoners  were  charged  with  feloniously  uttering  a  forged  note,  &c.,  and  it 
appeared  that  one  of  the  prisoners  offered  the  note  in  payment  at  Gosport, 
the  other  prisoners  being  then  waiting  at  Portsmouth  for  his  return:  the 
whole  being  in  consequence  of  a  previously  concerted  plan,  the  Judges 
(after  conviction)  held,  that  the  two  latter  prisoners  were  entitled  to  their 
acquittal,  since  they  were  not  present  when  the  felony  was  committed  (/>). 
In  the  case  of  the  King  v.  Steivart  and  Dickons  (g),  it  appeared  that 

(t)  Foster,  350,  353.    1  Haw.  c.  38.    1  Hale,  P.  C.  439.    Kel.  111. 

(fc)  Foster,  350.     1  Hale,  P.  C.  439. 

{I)  1  Hale.  P.  C.  4R2. 

(to)  1  Hale,  439,  443,  245.     Fost.  354. 

(n)  1  Hale,  P.  G.  537.     1  And.  116,  &c.;  differently  reported,  Fost.  354.    See  lit.  Burglary. — ^Rape. 

(o)  1  Hale,  637. 

(p)  R.  V.  Soares,  and  two  others,  2  East,  P.  C.  974;  and  see  R.  \.Badcock  and  others,  1  Russ.  &  R.  249; 
R.  V.  Kelbj,  lb.  421 ;  R.  v.  Morris,  lb.  270.  In  the  case  of  R.  v.  Davis  Sf  Hall,  1  Russ.  &  R.  115,  the  two 
prisoners  came  to  town  with  intent  to  utter  a  forpred  note;  they  left  the  inn  where  they  had  put  up  toofcther; 
Davis  went  into  a  shop  and  uttered  the  note,  and  Hall  joined  him  near  the  place,  about  fitleen  or  twenty 
minutes  afterwards.  The  jury  found  that  Hail  was  at  the  time  of  the  uttering  sufficiently  near  and 
ready  to  render  assistance,  and  found  both  guilty;  but  the  Judges  afterwards  held  the  conviction  of  Hall 
to  be  improper. 

(j)  Coram  Garrow,  B.,  Warwick  Lent  Assiz.  1818,  and  afterwards  before  the  Judges,  MSS.  C. 
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two  prisoners  had  previously  agreed  to  sell  forged  notes  to  James  Piatt,  a 
witness  upon  the  trial,  and  that  the  price  had  been  paid.  That  after  the 
witness  had  been  at  the  house  of  the  prisoners  for  the  purpose  of  receiving 
the  notes,  Stewart  and  the  witness  went  to  a  public  house,  and  that  after- 
wards Dickons  came  and  beckoned  them  outj  Stewart  then  said  to  the  wit- 
ness, "  Yon  see  Ann  there,  whom  you  have  seen  at  our  house;  she  will 
deliver  the  goods  to  yon;  I  wish  you  good  luck."  Dickons,  the  woman 
pointed  out  by  the  prisoner  Stewart,  within  three  minutes  afterwards  de- 
livered the  forged  notes  to  the  witness,  and  the  witness  did  not  know 
whether  the  prisoners  were  or  were  not  in  sight  when  the  notes  were  so 
delivered,  nor  which  way  they  went.  The  jury  fotmd  the  prisoners  guilty, 
and  stated  (the  question  being  left  to  them  by  the  learned  Judge),  that  the 
delivery  of  the  notes  by  Dickons  was  in  completion  of  the  agreement  made 
by  the  prisoners,  and  on  their  account,  and  not  her  own.  Execution  was 
respited,  in  order  that  the  opinion  of  the  Judges  might  be  taken  upon  the 
question;  and  all  the  Judges  recommended  that  a  pardon  should  be  applied 
for  in  respect  of  the  particular  offence  (r) 

*  It  must  be  shown,  secondly,  that  he  was  aiding- and  abetting  (s);       *7 
which  words  seem  to  include  every  species  of  assistance  which  one  present  That  he 
can  give,  either  in  act,  or  by  his  assent,  and  by  his  encouragement  or  readi-  was  aiding 
ness  to  further  the  general  purpose  (t).     For  if  any  one  comes  for  an  un-^"*^  ^^^^' 
lawful  purpose,  although  he  does  not  act,  he  is  a  principal  (u).     It  is  not  '"^* 
necessary  to  show  that  one,  indicted  as  a  principal,  was  present  during  the 
whole  of  the  transaction ;  it  seems  to  be  sutficient  to  show  him  to  be  present 
aiding  and  abetting  when  the  offence  was  consummated,  although  he  was 
not  present  at  the  inception.    Where  the  servants  of ./?.  feloniously  rejnoved 
goods  in  .^.'s  warehouse,  and  B.  several  hours  afterwards  assisted  them  in 
removing  the  goods/row  the  warehouse,  it  was  held  that  B.  was  the 
principal,  since  it  was  a  continuing  transaction  (.r).     So,  where  the  servants 
of  Dyer,  who  was  the  owner  of  a  boat  (and  had  been  employed  to  convey 
on  shore  a  quantity  of  barilla),  without  the  privity  of  Dyer,  separated  part 
of  the  barilla  from  the  rest,  and  conveyed  it  to  another  part  of  the  boat,  and 
concealed  it  under  some  rope,  and  Dyer  afterwards  assisted  the  others  in 
conveying  the  part  so  separated  from  the  boat;  it  was  held,  upon  the  same 
ground,  that  Dyer  was  a  principal  (y). 

Principals,  whether  in  the  first  or  second  degree,  are  usually  charged  as 
being  feloniously  present,  aiding  and  abetting  (2-);  since  where  a  statute 
creates  a  new  felony,  or  takes  away  the  benefit  of  clergy  from  those  guilty 
of  an  existing  felony,  under  particular  circumstances,  the  offence  partakes 
of  all  the  incidents  to  a  felony  at  common  law,  and  all  present  aiding  and 
abetting  are  principals,  and  may  be  charged  as  such  («).  But  where  the 
statute  by  its  description  includes  that  party  only  who  does  the  very  act, 
one  who  is  principal  in  the  second  degree  only  ought  to  be  acquitted  either 

(r)  See  also  R.  v.  Else,  1  R.  &  R.  142. 

(s)  See  Lord  Coke's  exposition  of  the  word  aid,  2  Inst.  21 8,  and  supra,  5;  see  also  Foster,  354;  and  Min- 
sheWjCowel,  Skinner,  Spelman,  and  Dufresne,  on  the  meaning  of  the  word  abet;  from  which  it  appears  that 
instigation  alone,  without  force,  is  the  sense  of  the  word. 

(0  Fost.  350.    2  Haw.  c.  47.  (m)  1  Hale,  C.  P.  374,  443. 

(x)  R.  V.  Alwell  and  others,  East,  C.  P.  768.  But  where  several  broke  open  a  warehouse  and  stole  a  quan- 
tity of  butter,  and  carried  it  along  the  street  thirty  yards,  and  then  the  prisoner  joined  them,  and  being  ap- 
prised of  the  felony,  assisted  in  vending  the  goods;  it  was  held  that  he  was  but  an  accessory.  R.  v.  King, 
Russ.  &.  R.  332.     R.  v.  MMakim  Sf  Smith,  lb. 

iy)  R.  V.  Dyer  and  Disiing,  East,  P.  C.  767,  per  Graham,  B.  and  Le  Blanc,  J. 

(«)  Where  aiders  and  abettors  are  mentioned  expressly  in  the  statute,  the  general  allegation  appears  to  be 
sufficient;  see  Crim.  Pleadings,  second  edition,  82,  83,  86. 

(a)  See  the  Coalheaver's  case,  Leach,  76.  Staundf.  44.  3  Inst.  45.  1  Hale,  P.  C.  613.  Fost.  354.  if. 
V.  Midwinter  ^  Sims,  Leach,  C.  C.  L.  3d  edit.  78.    Burr.  2075. 
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of  the  offence  generally,  or  of  so  much  as  the  particular  statute'  is  appli- 
cable to. 

The  allegation,  that  the  prisoner  was  aiding  and  abetting,  implies  an 
assent  to  the  principal  act.  This  assent  must  be  proved  either  by  some  act 
directly  done  in  furtherance  of  the  commission  of  the  crinae,  which  manifests 
the  assent  of  the  prisoner,  as  by  his  keeping  watch  whilst  others  in  his  pre- 
sence break  open  a  house,  or  by  evidence  that  he  was  associated  with  the 
rest  in  the  prosecution  of  one  common  illegal  object,  in  the  execution  and 
furtherance  of  which  the  principal  crime  was  committed.  If./?,  be  present 
when  a  murder  is  committed,  and  takes  no  part  in  it,  nor  endeavours  to 
prevent  it,  and  neither  apprehends  the  murderer,  nor  levies  hue  and  cry 
after  him,  and  the  matter  be  done  in  private,  the  circumstances  would,  it 
seems,  be  evidence  to  a  jury,  of  consent  and  concurrence  on  his  part  (b). 
.  *8  But  here  the  privacy  *  and  secrecy  with  which  the  fact  was  accompanied 
would  be  a  strong  circumstance;  for  if  the  homicide  had  been  openly  com- 
mitted before  witnesses,  as  it  frequently  is,  where  it  amounts  in  constt^uction 
of  law  to  murder,  although  .^.^s  conduct  might  be  criminal,  it  would  not 
render  him  either  principal  or  accessory  (c).  But  in  case  the  murder  had 
been  committed  in  prosecution  of  an  unlawful  design,  proof  that  A.  came  to 
assist  and  carry  that  design  into  execution,  would  be  evidence  to  convict 
him  as  a  principal  in  the  second  degree  (r/);  for  in  such  case  the  person 
giving  the  blow  is  no  more  than  the  instrument  by  which  all  strike.  In  such 
case,  however,  it  would  be  essential  to  prove  that  the  murder  was  com- 
mitted in  the  prosecution  of  some  specific  unlawful  design  in  which  the 
prisoner  had  engaged  (e);  for  if  the  death  resulted  from  the  particular  malice 
of  the  individual  who  inflicted  the  blow  and  who  took  the  opportunity  to 
revenge  himself,  the  others,  who  were  assembled  for  a  different  purpose, 
would  not  be  involved  in  his  guilt.  Three  soldiers  went  to  rob  an  orchard, 
two  got  up  a  pear-tree,  the  third  watched  with  a  drawn  sword,  and  killed 
the  son  of  the  owner,  who  had  collared  him;  and  it  was  held,  that  the  lat- 
ter was  guilty  of  murder,  but  that  the  two  others  were  innocent,  because 
they  came  to  commit  a  small  inconsiderable  trespass,  and  the  man  was 
killed  upon  a  sudden  afi'ray  without  their  knowledge.  But  Holt,  C.  J.  said 
that  it  would  have  been  otherwise,  "if  they  had  all  come  thither  with  a 
general  resolution  against  all  opposers,"  which  would  have  proved  that  the 
murder  was  committed  in  prosecution  of  their  original  purpose  (/).  So 
where  »/?.  beat  a  constable  in  execution  of  his  office,  and  being  parted  from 
him  desisted,  and  B,,  a  friend  of  Jl.,  rushed  in  and  killed  the  constable,  ^. 
not  having  been  engaged  after  they  were  parted,  it  was  held  to  be  murder 
in  B.,  but  that  A.  was  innocent,  since  there  was  no  previous  agreement  to 
obstruct  the  constable  in  the  execution  of  his  office  {g).  A  general  resolu- 
tion against  all  opposers,  which  can  be  proved  either  to  have  been  express- 
ly entered  into,  or  which  can  be  inferred  from  circumstances,  as  from  the 
number,  arms,  or  behaviour  of  the  parties  at  or  before  the  scene  of  action, 
is  strong  evidence  in  cases  of  this  nature  (A),  and  shows,  when  substan- 
tiated, that  every  one  present,  in  the  eye  of  the  law,  when  the  offence  is 
committed,  is  guilty  as  a  principal  (/).  Where,  however,  A.,  B.  and  C.  set 

<h)  Foster,  Disc.  .3,  s.  5.  (c)  Dalt.  395.     Staundf.  40.     Fost.  Disc.  3,  s.  5. 

(d)  Fost.  Disc.  3,  s.  6.     Kel.  116.  (e)  Fost.  Disc.  3,  s.  7.  (/)  Ibid. 

(g-)  Per  Holt  and  Rokcby,  Js.  Hertford  Ass.  Fost.  Disc.  3,  8.  7;  see  also  Plummer^s  Case,  lb. 

(A)  Fost.  Disc  3,  s.  S. 

(i)  Tiie  cases  of  Lord  Dacre  and  Pvdsey,  cited  above,  were  decided  on  the  same  principle;  the  offences  of 
which  they  stood  ciiarged  were  committed  far  out  of  their  sight  and  hearing,  yet  both  were  holdcn  to  be 
present.  It  was  sufficient  that  at  the  instant  the  offences  were  committed  by  some  of  the  same  party,  and 
upon  the  same  pursuit,  and  under  the  same  engagement  and  expectatioa  of  mutual  defence  with  those  who 
did  the  fact    Fost.  354. 
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out  with  intent  to  rob  on  the  highway,  and  t/^.  and -6.  upon  the  same  day  com- 
mit a  robbery,  C.  may  show  in  defence  that  he  had  previously  abandoned 
llie  design,  and  separated  himself  from  the  party,  and  that  there  was  not, 
when  the  offence  was  committed,  any  engagement  or  reasonable  expecta- 
tion of  mutual  support  and  defence  to  affect  him  {k).  So  if  several  set  out 
to  commit  a  felony,  but  being  alarmed,  run  different  ways,  and  one  to  avoid 
capture,  maims  his  pursuer,  the  rest  are  not  principals  (l). 

An  accessory  before  the  fact  may  be  tried  either  after  the  conviction  of  Evidence 
the  principal  felon  or  at  the  same  time  with  him,  or  may  be  indicted  and  against  an 
convicted  of  a  substantive  felony,  whether  the  principal  felon  has  or  has  not  accessory 
*been  previously  convicted  {m)  (A).     If  the  principal  has  been  previously  f^^t"^^  *  ® 
convicted,  the  conviction  may  be  proved  by  the  record  properly  authenti-       *9 
cated  {n)  (B),  which  will  ha  prima  facie  evidence  to  prove  the  guilt  of  the 
principal  (o),  whether  the  indictment  allege  the  guilt  of  the  principal  ex- 
pressly (/?),  or,  as  is  the  more  usual  course,  recites  the  record  of  conviction 
{q).     In  either  case  the  prisoner  may  insist  on  every  matter  both  of  fact 
and  of  law  to  controvert  the  guilt  of  the  principal  (/'),  for  the  accessory  is 
considered  as  particeps  in  lite  (*).     As  against  an  accessory  before  the 
fact,  the  general  allegation  must  next  be  proved,  that  he  did  feloniously  and 
maliciously  incite,  move,  procure  aid,  abet,  counsel,  hire,  and  command  the 
principal  to  commit  the  felony  {I).     Proof  sufficient  to  satisfy  this  allega- 
tion imports  evidence  of  the  knowledge  and  assent  of  the  prisoner  to  the 
commission  of  the  felony,  that  he  at  least  instigated  and  incited  the  princi- 
pal to  commit  the  crime.     With  respect  to  the  measure  of  the  incitement 
and  force  of  persuasion  used,  no  rule  is  laid  down;  that  it  was  sufficient  to 
effectuate  the  evil  purpose  is  proved  by  the  result.     In  principal,  it  seems 
that  any  degree  of  direct  incitement  with  the  actual  intent  to  procure  the 
consummation  of  the  illegal  object,  is  sufficient  to  constitute  the  guilt  of  the 
accessory;  and  therefore  that  it  is  unnecessary  to  show  that  the  crime  was 
effected  in  consequence  of  such  incitement,  and  that  it  would  be  no  defence 
to  show  that  the  offence  would  have  been  committed  although  the  incite- 
ment had  never  taken  place  {u). 

In  cases  where  there  is  a  variance  between  the  crime  which  the  acces- 
sory has  advised  and  that  v/hich  the  principal  has  perpetrated,  those 
criteria  must  be  resorted  to  which  are  clearly  stated  by  Sir  M.  Foster;  viz. 
"  Did  the  principal  commit  the  felony  he  standeth  charged  with  under  the 
influence  of  the  flagitious  advice,  and  was  the  event  in  (he  ordinary  course 
of  things  a  probable  consequence  of  that  felony?  Or  did  he,  following  the 
suggestions  of  his  own  wicked  heart,  wilfully  and  knowingly  commit  a 
felony  of  another  kind,  or  on  a  different  subject  (a*)?" 

(fe)  Fost.  Disc.  3,  s.  8.  (Z)  R.  v.  White  and  another,  Russell  &,  Ry.  9. 

(m)  %  the  St.  7  &  8  G.  4,  c.  29,  s.  .54.  (n)  See  tit.  Record. 

(o)  See  tit.  Judgments,  for  the  reason. 

(p)  As  in  Lord  Sanchar's  Case,  9  Co.  114.     See  Starkie's  Cr.  PI.  2d  edit.  140. 

(q)  See  Fost.  Disc.  3,  c.  2,  s.  3.  (r)  See  the  reason,  tit.  Judgments. 

(s)  Fost.  365.  (0  See  Crim.  Pleadings,  130, 

(u)  According  to  Lord  Coke,  to  cause,  is  to  procure  or  counsel  one  to  forge;  to  assent,  is  to  agree  after- 
wards to  the  procurement  or  counsel  of  another;  to  consent,  is  to  agree  at  the  time  of  the  procurement,  or 
counsel,  and  he  in  law  is  a  procurer;  3  Inst.  169.  But  an  assent  aller  the  fact  committed  makes  not  the 
party  assenting  a  principal,  1  Hale,  684. 

(x)  Foster,  Disc.  371.  Thus  if  A.  counsel  B.  to  burn  the  house  of  C,  and  B.  knowing  the  house  of  C. 
spares  it,  and  burns  the  house  of  D.,  A.  is  not  an  accessory  to  this  felony. 

(A)  (An  accessory  in  a  capital  felony  cannot  be  put  on  his  trial  without  his  consent,  if  the  principal  be 
dead  without  conviction.     See  Commonwealth  v.  Phillips,  16  Mass.  423.     State  v.  Chiltem,  2  Dev.  49.) 

(B)  {S,  P.  State  v.  Crank,  2  Bailey,  66.  Where  the  principal  and  accessory  are  tried  separately,  and 
joined  in  an  indictment,  the  record  of  the  principal's  conviction  \s  prima  facie  evidence  of  his  guilt  upon  the 
trial  of  the  accessory;  and,  as  the  burden  of  proof  is  on  the  accessory,  he  must  show  clearly  thai  the  prin- 
cipal ought  not  to  have  been  convicted.    Commonwealth  v.  Knapp,  10  Pick.  484.) 
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Wife.  A  wife  may  be  convicted  as  a  principal  felon  in  uttering  a  forged  cer- 

tificate for  receiving  prize  money,  altliongh  she  acted  in  pursnance  of  her 
husband's  direction;  and  the  husband  maybe  convicted  as  an  accessory 
before  the  fact  (y). 

Accessory       Against  an  accessory  after  the  fact,  after  proof  of  the  principal  felony, 

after  the  either  by  the  record  of  the  conviction  of  the  principal  felon  or  by  evi- 
dence [z],  it  must  be  proved,  that  he,  knowing  the  felony  to  have  been 
committed,  received,  relieved,  comforted  or  assisted  the  felon  («),  or 
received  the  stolen  goods  (6).  It  seems  once  to  have  been  held,  that  the 
*10  knowledge  of  the  ^accessory  was  to  be  inferred  from  the  attainder  of  the 
principal  in  the  same  county  (c),  because  every  one  is  bound  to  take  notice 
of  an  attainder  in  the  same  county;  but  this  notion  appears  to  have  ex- 
ploded {d). 

Variance.  If  A.  be  charged  as  principal  in  the  first  degree,  and  B.  as  aiding  and 
abetting,  the  indictment  will  be  supported  by  evidence  that  B.  struck  the 
blow,  and  that  ^d.  was  present  aiding  and  abetting  (e);  and  in  such  case, 
B.  may  be  convicted  although  ^.  is  acquitted  (/).  If  Ji.  be  indicted  as 
accessory  to  B.  and  C,  he  may  be  convicted  on  evidence  that  he  was 
accessory  to  C.  only  {g).  It  has  been  said,  that  it  was  otherwise  in  case 
of  an  appeal  (A):  yet  there  seems  to  have  been  no  difference  in  the  two 
cases  as  to  the  rules  of  evidence.  One  indicted  as  a  principal  cannot  be 
found  guilty  on  evidence  showing  that  he  was  an  accessory  before  the 
fact  {i).  Wherever  a  variance  is  material  as  to  the  principal,  it  is  material 
and  available  to  the  accessory  {k);  and  vice  versa,  where  a  variance  is 
immaterial  to  the  principal,  it  is  immaterial  to  the  accessory  (/). 

ACCOMPLICE. 

Compe.  It  seems  to  be  an  universal  rule,  that  a  particeps  criminis  may  be  ex- 

tency.  amiued  as  a  witness  in  both  civil  and  criminal  cases,  notwithstanding  the 
immorality  or  illegality  of  his  conduct,  provided  he  has  not  been  convicted 
of  any  crime  that  incapacitates  him  {pi). 

In  civil  actions  it  was  formerly  held  that  a  witness  could  not  be  admitted 
to  allege  his  own  turpitude,  or  to  disprove  an  instrument  to  which  he  was 
a  party  or  witness  (w);  but  the  rule  is  now  exploded  (o),  for  it  is  calculated 
to  conceal  the  truth.  The  subscribing  witnesses  to  a  will  have,  in  several 
instances,  been  allowed  to  give  evidence  to  impeach  the  will  (jo);  and  the 
same  rule  applies  where  the  instrument  is  of  a  negotiable  nature  [q). 

(y)  R.  V.  Morris,  2  Leach,  69G;  Russ.  &  R.  270;  and  see  R.  v.  Hughes,  cor.  Thompson,  B.  Lancr.  Lent. 
Ass.  1813.     Russell,  1478.     See  tit.  Husband  and  Wife. 

(z)  The  receiver  of  stolen  property  may  be  tried  either  as  an  accessory  after  the  fact,  or  as  a  substantive 
felon,  7  &  8  G.  4,  c.  29,  s.  54. 

(a)  1  Hale,  C.  P.  618. 

(6)  Under  the  stat.  7  &  8  G.  4,  c.  29,  s.  54,     See  Larceny. 

(c)  Staundf  96.     8  E.  4,  f.  3.  ((/)  3  P.  Wms.  494, 

(e)  9  Co.  67.  Ibid.  112,  b.  4  Co.  42.  3  Inst.  148.  2  Hale,  P.  C.  292.  1  Plow.  28.  R.  v.  Wallis,  I  Sdk. 
334.     R.  V.  Benson,  3  Mod.  121.     1  Lord  Raymond,  21.     Doug.  20. 

(/)  R.  V.  Wallis,  1  Salk.  334. 

(g)  9  Co.  1 19.     2  Hale,  P.  C.  292.    2  Haw.  c.  46,  sec.  196. 

(A)  2  Inst.  183.  (i)  1  Haw.  c.  26,  s.  178,  9. 

(k)  2  Haw.  c.  46,  s.  194.     Summ.  265.     2  Hale,  P.  C.  292. 

(0  2  Haw.  c.  46.     R.  v.  Macally,  9  Co.  65.     Cro.  J.  279.     2  Hale,  P.  C.  292. 

(wi)  See  tit.  Infamous  Witness. 

(n)  4  Inst.  279.  Str.  1148.  Salk.  461,  680.  3  St.  Tr.  427.  Burr.  1255.  1  T.  R.  296,  3  T,  R.  21,  27. 
This  was  in  conformity  with  the  maxim  of  civil  law,  "Nemo  allegans  turpiludinem  suain  est  audiendus." 
In  the  case  of  Jurdaine  v.  Lashhrooke,  7  T.  R.  601,  Lawrence,  J.  observed,  "  pcrson.s  are  continually  allowed 
to  allege  their  own  turpitude,  as  in  cases  of  simony,  compounding  felony,  sale  of  offices,  »&c.;  and  possibly 
that  maxim  may  in  our  law  be  confined  to  the  cases  of  plaintiffs  making  demands  ex  turpi  causa,  and  to 
cases  of  defence  in  which  innocent  persons  may  be  prejudiced." 

(0)  5  T.  R.  579.    7  T.  R.  601.  («)  Lowe  v.  JoUiJe,  1  Bl.  R.  365.    7  T.  R.  604, 

(?)  7  T.  R.  64. 
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A  clerk  having  embezzled  his  master's  property  laid  it  out  in  illegal 
insurances,  and  he  was  held  to  be  a  competent  witness  for  the  master 
against  the  insurer  (r).  So  a  man  who  has  pretended  to  convey  lands  to 
another  is  a  competent  witness  to  prove  that  he  had  no  title  (s).  A 
co-assignor  of  a  ship  may  prove  that  he  had  no  interest  in  the  vessel  (i). 
Parents  may  give  evidence  to  bastardize  their  issue  (w). 

*  In  the  case  of  Walton  v.  Shelley  (.r),  it  was  held  that  the  indorsee  of  a  *ii 
promissory  note  was  not  competent  to  prove  that  it  was  tainted  with  usury 
in  its  creation;  but  in  the  latter  case  oi  Jordaine  v.  Lashhroolee,  (y)  it  was 
denied  that  the  former  decision  was  warranted  by  the  previous  cases;  and 
it  was  held,  that  a  party  to  a  bill  of  exchange  was  competent  to  prove  it  to 
have  been  void  in  its  creation  (c).  So  in  an  action  for  bribery  the  person 
bribed  is  a  competent  witness,  although  by  the  statute  (a)  the  party  who 
discovers  the  bribery  of  another  is  exempted  from  an  action,  and  the  witness 
intends  to  avail  himself  of  this  exemption  by  way  of  defence  to  an  action 
pending  against  himself  for  bribery  committed  at  the  same  election  {h).  No 
one,  however,  can  be  a  witness  for  another  whilst  he  is  a  party  to  the  record. 
But  a  co-defendant  may  be  rendered  competent  by  entering  a  nolle  prosequi 
(c);  and  if  there  be  no  evidence  to  charge  one  co-defendant  in  trespass,  he 
may  be  acquitted  under  the  direction  of  the  court,  and  give  evidence  in  the 
cause. 

In  criminal  cases  it  is  perfectly  clear  that  an  accomplice  is  a  competent 
witness,  previous  to  his  conviction  of  a  crime  which  takes  away  compe- 
tency, in  all  cases,  whether  of  treason  (f/),  felony  (e),  or  mere  misdemeanour 
(/);  the  doctrine  is  founded  on  obvious  grounds  of  policy  (^),  and,  perhaps, 
of  necessity  (A).  It  is  also  perfectly  settled  that  no  promise  of  pardon, 
whether  it  be  absolute  or  conditional,  will  render  an  accomplice  incompe- 
tent (/i).  In  some  instances  accomplices  are  strictly  entitled  to  pardon. 
Such  was  formerly  the  case  with  approvers,  upon  conviction  of  their  asso- 
ciates {i).  The  practice  of  admittmg  an  approver  to  appeal  (a  matter 
purely  within  the  discretion  of  the  court)  had  become  obsolete  in  the  time 
of  Sh*  Matthew  Hale  [k),  who  observed  that  more  mischief  had  arisen  to 
good  men  from  these  approvements,  upon  false  accusations  by  desperate 
villains,  than  benefit  to  the  public  by  the  discovery  and  conviction  of  real 
offenders.     Since  their  discontinuance,  and  before  their  final  abolition  (/), 

(r)  Clarle  v.  Shee,  Cowp.  197.  (s)  Title  v.  Gremt,  Lord  Raym.  1008. 

(i)  Anon,  cited  1  T.  R.  301.  So  a  witness  may  be  called  to  prove  that  the  defendant  had  been  registered 
as  the  part-owner  of  a  ship,  on  the  oath  of  the  witness,  witiiout  his  privity  or  consent,  Rands  v.  Thomas,  5 
M.  &  S.  224.  And  where  a  woman  had  deposed  on  oath,  at  the  instance  of  the  defendant,  that  the  prosecutor 
was  the  father  of  her  bastard  child,  it  was  held  that  she  was  a  competent  witness  to  prove  that  the  defendant 
was  the  father.     P.  v.  Teal,  1 1  East,  309. 

(u)  See  the  cases  tit.  Bastardy;  but  see  also  R.  v.  Roclc,  1  Wils.  340. 

(:e)  1  T.  R.296.  (y)7T.R.  601. 

(z)  See  Rich  v.  Topping,  Peake's  Cas.  224.     Esp.  117.  («)  2  G.  2,  c.  24. 

(6)  Bush  v.  Rawlings,  Say.  209.  Howard  v.  Shipley,  4  East,  180.  Edwards  v.  Evans,  3  East,  431. 
Phillips  v.  Fowler,  Say.  289,  290. 

(c)  Man  v.  Ward,  2  Atk.  229.  (d)  R.  v.  Tonge,  Keb.  17.     1  Hale,  P.  C.  303.     7  T.  R.  709. 

(e)  Leach,  C.  C.  L.  133.     R.  v.  Dr.  Dodd,  Leach, CO.  L.  141.     R.\.  Westbeer,  Ibid.  12. 

(/)  2  Haw.  c.  46.  R.  v.  Cross,  12  Mod.  520,  where  the  tiiief  was  a  witness  against  the  receiver.  See 
R.  V.  Teal,  11  East,  309,  supra  note  (p), 

(g)  1  Hale,  303. 

Ih)  Tonge's  Case,  1  Hale,  304.  Layer's  Case,  10  St.  Tr.  259.  Lord  Hale  seems  to  have  been  of  a  difFerent 
opinion  in  case  of  a  pardon  promised  for  witnesses  against  others,  1  Hale,  304;  2  Hale,  280;  and  in  the  case 
of  an  approver,  1  Hale,  303. 

(i)  Cowp.  339.  Leach,  C.  C.  L.  140.  But  now  by  the  stat.  59  G.  3,  c.  46,  appeals  by  approvers,  as  well  as 
others,  are  abolished. 

{k)  2  Hale,  226.  (Z)  By  the  stat.  59  G.  3,  c.  46. 

(A)  (S.  P.  Byrd  v.  Commonwealth,  2  Virg.  Cas.  490.  People  v.  Whipple,  9  Cow.  707.  U.  States  v.  Henry, 
4  Wash.C.  C.428.) 
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the  doctrine  of  approvements  had  become  more  a  matter  of  curiosity  than 

use  (m).     Although  an  approver  was  sworn  to  the  truth  of  his  appeal  (n), 

Compe-      yet  it  seems  that  he  was  not  a  competent  witness  upon  the  trial.     For  this 

tency.        proceeding  have  been  substituted  the  enactments  of  general  statutes,  and 

the  reasonable  and  equitable  practice  of  admitting  an  accomplice  to  give 

evidence  under  a  conditional  promise  of  pardon,  in  case  he  make  a  fair  and 

impartial  disclosure  (B). 

*12         *  These  statutes,  in  cases  of  coining,  robbery,  burglary,  housebreaking 

and  horse-stealing  (o),  enact,  that  if  an  offender  being  out  of  prison  shall 

discover  two  or  more  persons  who  have  committed  the  like  oifences,  he 

shall  be  entitled  to  a  pardon  of  the  offences  respectively  specified  in  those 

statutes  (/?). 

These  statutes,  and  also  others  which  protect  an  offending  party  who  dis- 
covers another  offender,  seem  to  make  the  latter  a  competent  witness  by 
legislative  declaration;  for  if  he  were  not  to  be  a  competent  witness,  the 
provisions  of  the  statutes  would  be  almost  nugatory  and  useless;  it  would 
be  holding  out  an  inducement  to  offenders  to  make  a  discovery,  and  when 
made,  they  would  be  precluded  from  the  benefit  of  it  (§-). 

In  present  practice,  where  accomplices  make  a  full  and  fair  confession  of 
the  whole  truth,  and  are  in  consequence  admitted  to  give  evidence  for  the 
crown,  if  they  afterwards  give  their  testimony  fairly  and  openly,  although 
they  are  not  of  right  entitled  to  pardon,  the  usage,  lenity,  and  practice  of 
the  court  is  to  stay  the  prosecution  against  them;  and  they  have  an  equi- 
table title  to  a  recommendation  to  the  king's  mercy  (r). 

Under  such  circumstances,  there  can  be  no  doubt,  as  to  the  competency 
of  the  accomplice,  upon  any  principle:  the  condition  is  not  that  he  shall 
convict,  nor  even  that  he  shall  give  evidence  unfavourable  to  any  prisoner, 
but  that  he  shall  make  a  fair  disclosure  of  what  he  knows.  The  credit  to 
be  given  to  such  a  witness  is  for  the  consideration  of  the  jury:  the  acknow- 
ledged turpitude  of  the  witness  must  necessarily  stamp  his  testimony  with 
suspicion;  and  it  is  to  be  the  more  carefully  watched,  since  such  a  witness 
lies  under  a  strong  temptation  to  substantiate  the  account  which  he  has 
already  given,  in  llie  hopes  of  pardon,  and  is  likely  to  suppose  that  his 
object  will  be  gained  by  a  conviction,  and  may  be  frustrated  by  an  ac- 
quittal. 

No  accomplice  can  be  examined  against  his  consent,  for  he  is  not  bound 
to  criminate  himself.     Where  he  is  willing  to  give  evidence,  it  seems  to  be 

(m)  If  there  were  a  dozen  appellees,  the  approver  was  bound  to  fight  them  all  if  they  waged  battle;  Haw. 
b.  2,  c.  24,  s.  24.  2  Hale,  233,  234.  3  Inst.  130.  But  as  he  had  the  power  to  make  his  own  selection,  there 
was  room  for  the  exercise  of  mucli  discretion. 

(n)  Staundf.  lib.  2,  c.  56,  p.  145.     1  Hale,  303;  but  see  Layer's  Case,  10  St.  Tr.  259. 

(o)  Robbery,  4  W.  &  M.  c.  8,  s.  7.  Coining,  6  &  7  W.  3,  c.  17,  s.  12.  Burglary,  housebreaking,  and 
private  stealing,  10  W.  3,  c.  23,  s.  5;  repealed  by  the  7  &  8  Geo.  4,  c.  27.  5  Ann.  c.  31,  s.  4.  Uttering 
counterfeit  money,  16  Geo.  2,  c.  28,  s.  28,  which  extends  to  smcA  offences  only.  Illegally  buying  or  receiving 
stolen  lead,  iron,  or  other  metals,  29  Geo.  2, c.  30;  repealed  by  the  st.  7  &8  Geo.  4,  c.  27. 

(p)  See4Comm.  330,  331. 

(q)  See  Lord  Ellenborough's  observations  in  Heicard  v.  Shipley,  4  East,  180;  Bush  v.  Rowling,  Say.  289; 
R.  V.  Rockwood,  4  St.  Tr.  684-6 ;  R.  v.  Teasdale,  3  Esp.  68;  Mead  v.  Robinson,  Willes,  422;  where  it  was 
lield,  that  the  legislature,  by  liolding  out  inducements,  and  offering  an  indemnity,  intended  to  make  the  dis- 
coverers legal  witnesses.  And  Philips  v.  Fowler,  8  Geo.  2,  cited  Willes,  425;  R.  v.  Luckup,  9  Geo.  2,  B.  R. 
MSS.  cited  Willes,  425,  in  the  note;  where,  in  a  prosecution  for  penalties  under  the  slat.  9  Ann.  c.  14,  s.  9, 
the  loser  of  money  at  cards  was  held  to  be  a  good  witness  to  prove  the  loss.  So  in  R.  v.  Johnson,  cited  ibid. 
See  Interested  Witness. 

(r)  R.  v.  Rudd,  Leach,  C.  C.  L.  140,  per  Lord  Mansfield,  Cowp.  339.  And  see  R.  v.  Lee,  1  Russ,  &  R. 
261. 

(B)  (An  accomplice  having  made  a  full  disclosure,  is  entitled,  in  New  York,  to  a  recommendation  for  par- 
don.     Otherwise  in  Virginia.) 
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the  more  proper  course  not  to  include  him  in  the  indictment  (.v).  The 
practice  is  (where  the  accompHce  is  in  custody),  for  the  counsel  for  the 
prosecution  to  move  that  the  accomplice  be  allowed  to  go  before  the  grand 
jury,  pledging  his  own  opinion,  after  a  perusal  of  the  facts  of  (he  case,  that 
his  testimony  is  essential  (i).  The  admission  of  the  party  as  a  witness, 
amounts  to  a  promise  *  of  recommendation  to  mercy,  upon  condition  of  his  *I  3 
making  a  full  and  fair  disclosure  of  all  the  circumstances  of  the  crime. 

An  accomplice,  as  it  seems,  is  a  competent  witness,  and  maybe  examined,  When  in- 
if  he  be  willing,  although  he  is  indicted  alone  with  others,  provided  he  be'^'J^^'^'^  ^"'^ 
not  put  upon  his  trial  at  the  same  time  with  the  others  {u);  for  an  indict- °'^'^'^^' 
ment  against  several,  is  several  as  to  each;  so  he  is  if  he  has  pleaded  guilty, 
or  been  separately  convicted,  provided  judgment  has  not  been  pronounced 
upon  him  for  an  oflence  which  disqualifies  him  (x).     So  an  accomplice  is 
a  competent  witness  for  his  associates,  as  well  as  against  them,  although 
they  be  severally  indicted  for  the  same  offence  (?/),  whether  he  is  convicted 
or  not,  provided  he  be  not  disqualified  by  a  judgment. 

By  a  breach  of  the  condition  the  accomplice  forfeits  his  claim  to  favour, 
and  is  liable  to  be  tried  and  convicted  (r)  upon  his  confession. 

Where  there  is  no  evidence,  or  but  slight  evidence,  against  one  of  the 
parties  upon  his  trial,  the  court  will  sometimes  direct  the  jury  to  give  their 
verdict  as  to  him,  and  upon  their  acquittal  of  him  to  admit  his  testimony  («). 

With  respect  to  the  force  and  eflect  of  such  testimony,  it  must,  from  its  Force  of 
very  nature,  be  regarded  with  great  jealousy  and  suspicion.     It  is  hard  ^"*^'^  ^^^^^' 
(Lord  Hale  observed)  {b)  to  take  away  the  life  of  any  person  upon  the '^°"^' 
evidence  of  a.  particeps  criminis,  unless  there  be  very  considerable  circum- 
stances which  may  give  the  greater  credit  to  what  he  swears.    In  strictness 
of  law,  indeed,  a  prisoner  may  be  convicted  on  the  testimony  of  a  single 
accomplice  (c);  since,  where  competent  evidence  is  adduced,  it  is  for  the 
jury  to  determine  on  the  effect  of  that  evidence.     In  practice  it  is  usual  to 
direct  the  jury  to  acquit  the  prisoner,  where  the  evidence  of  an  accomplice 
stands  uncorroborated  in  material  circumstances;  but  this  it  is  said  is  a 
matter  resting  entirely  in  the  discretion  of  the  court  (d)  (A). 

(s)  1  Hale,  305.  Lord  Hale  there  says,  the  witness  is  never  indicted,  hecause  that  weakens  and  dispa- 
rages his  testimony,  but  possibly  does  not  wholly  talie  away  his  testimony.  See  2  Hale,  234.  It  is  said  that 
if  a  defendant  accuse  himself,  he  may  be  a  witness  against  his  companion.  See  Sir  Percy  Cresby's  Case,  19 
J.  1.     Noy'sRep.  154. 

(t)  If,  however,  an  accomplice  be  taken  before  the  grand  jury  by  means  of  a  surreptitious  order,  the  indict- 
ment  will  still  be  valid.  R.  v.  Dodd,  Leach,  C.  C.  L.  184.  And  it  seems  to  be  a  general  rule,  that  the  means 
by  which  evidence  was  obtained  will  be  no  objection  to  the  evidence  itself.  A  justice  of  the  peace  has  no 
authority  to  pardon  an  offender,  and  to  tell  him  he  shall  be  a  witness  at  all  events  against  others.  R.  v.  Rudd. 
Leach,  C.  C.  L.  140;  Cowp.  331. 

(?/)  Qu.  and  see  1  Hale,  305,  supra  note  (s).    See  also  R.  v.  Ellis,  Macnall.  53. 

{x)  Lee  v.  Gansel,  Cowp.  1. 

(z/)  1  Hale,  280,  cites  the  case  of  Billmore,  Gray  and  Harbin,  and  Gunston  v.  Downs,2  R.  A.  685,  pi,  3. 
That  is,  as  it  seems,  where  they  are  severally  tried  for  an  offence  several  in  its  nature;  for  in  such  case  it 
seems  to  make  no  difference  whether  tliey  are  severally  or  jointly  indicted. 

(z)  In  a  late  instance,  a  prisoner  who  had  made  a  confession,  after  a  representation  made  to  him  by  a 
constable  in  the  gaol,  that  his  accomplices  had  been  taken  into  custody,  which  was  not  the  fact,  and  who, 
after  having  been  admitted  as  a  witness  against  his  associates  on  a  charge  of  maliciously  killing  sheep,  upon 
the  trial  denied  all  knowledge  of  the  subject,  was  afterwards  tried  and  convicted  upon  his  confession.  R.  v. 
Burley,  cor.  Garrow,  B.  Leicester  Lent  Assizes  1818.  And  the  conviction  was  afterwards  approved  by  all 
the  Judges.    MSS.  C.  ^ 

(a)  1  Sid.  237 ;  Trials  per  Pais,  148.    Style,  401.     12  Ass.  12,  34.  2  Haw.  c.  46,  s.  98  ;  Sav.  34. 

(6)  1  Hale,  P.  C.  305. 

(c)  R.  v.  Atwood,  Leach,  C.  C.  L.  521.  R.  v.  Durham  8f  Crowder,  Leach,  C.  C.  L.  538.  Lord  Kenyon's 
observations  in  Jordaine  v.  Lashbrooke,  7  T.  R.  601  ;  1  Hale,  P.  C.  303,  304, 305. 

(d)  It  seems  to  be  clearly  settled,  that  a  prisoner  may  be  convicted  on  the  unconfirmed  testimony  of  an 
accomplice.     But  as  a  rule  of  discretion  and  in  practice,  it  is  said,  that  he  ought  not  to  be  convicted  unless 

(A)  (S.  P.  United  States  v.  Kessler,  1  Bald.  22.) 
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the  testimony  of  the  accompUce  receive  material  confirmation.  Regarding  the  rule  as  one  of  discretion  and 
not  of  strict  law,  it  can  scarcely  be  understood  that  it  is  a  rule  which  the  Judge  may  enforce  or  disregard 
at  his  option,  but  rather  that  it  belongs  to  the  court  to  decide,  under  the  circumstances  of  each  particular 
case,  whether  they  supply  a  material  confirmation  of  tlie  accomplice's  testimony.  Now,  though  circum- 
stances may  be  infinitely  varied,  the  principle  on  which  the  rule  is  founded,  and  by  which  it  is  to  be  applied, 
remains  the  same.  The  rule  is  devised  for  the  protection  of  the  accused.  Independently  of  the  rule,  a  jury 
would  not  be  warranted  in  convicting  upon  the  testimony  of  an  accomplice,  without  being  satisfied  that  his 
testimony  was  true.  But  even  assuming  them  to  be  so  satisfied,  the  rule  intervenes  to  the  protection  of  the 
accused,  and  requires  that  they  shall  not  convict  him  unless  their  belief  is  at  least  in  part  founded  on  con- 
siderable  circumstances  (according  to  Lord  Hale)  proved  aliunde,  which  coincide  with  his  testimony,  and 
add  credit  to  it.  For  coincidences  in  testimony  and  circumstances,  when  they  consist  in  particulars  which 
were  beyond  the  reach  of  premeditation,  may  not  only  sanction  but  compel  belief  in  i\\e  -particular  statement 
made  by  the  worst  of  men.  But  then  the  question  arises,  is  any  distinction  to  be  made  as  to  the  nature  of 
the  circumstances  in  respect  of  which  confirmation  is  required — is  it  sufficient  that  the  accomplice  be  con- 
firmed simply  as  to  the  corpus  delicti,  or  are  some  confirmatory  circumstances  essential  as  to  the  identity 
of  the  offender?  The  object  of  requiring  confirmatory  evidence  must  either  be  to  create  such  a  degree  of 
confidence  in  the  sincerity  of  the  accomplice  as  to  render  him  generally  credible  even  as  to  statements  in 
respect  of  which  he  is  not  confirmed,  or  to  exclude  the  probability  of  his  attempting  to  deceive  in  the  par- 
ticular transaction  which  he  details.  If  the  latter  be  the  true  principle,  some  confirmation  as  to  the  agency 
of  the  accused  should  seem  to  be  essential ;  for  where  there  are  no  circumstances  independently  of  the  tes- 
timony  of  the  accomplice  to  implicate  tiie  accused,  the  conviction  must  necessarily  rest  on  the  credibility 
of  ihe  witness.  From  the  language  of  the  Judges  on  the  subject,  and  particularly  that  of  Thomson,  L.  C. 
B.  (in  the  case  of  R.  v.  Swallow,  cited  below),  it  should  seem  that  confirmation  as  to  the  circumstances  of 
the  offence  without  any  as  to  the  identity  of  the  offender  is  sufficient,  provided  of  course  the  jury  be  induced 
to  give  credit  to  such  a  witness.  The  same  inference  may  it  seems  be  drawn  from  those  cases  where  it  has 
been  held,  that  where  several  are  jointly  tried,  and  there  is  confirmation  only  as  to  some,  others  may  be 
convicted  as  to  whom  there  is  no  confirmation.  See  R.  v.  Jones,  2  Camp.  133,  cited  below,  and  R.  v.  Dawber,^ 
3  Starkie's  C.  34,  and  the  point  is  stated  to  have  been  expressly  decided  by  the  Judges  in  BirhetVs  Case, 
Russ.  &L  Ry.  C.  C.  L.  252.  It  must  be  admitted,  that  even  assuming  that  it  is  sufficient  to  confirm  by  cir- 
cumstances the  general  credibility  of  the  accomplice,  yet  that  mere  confirmation  as  to  the  circumstances  of 
the  offence,  although  it  may  show  the  accuracy  of  the  accomplice's  recollection,  usually  affords  a  very  im- 
perfect test  of  his  sincerity.  The  ordinary  motive  to  deceive,  by  which  an  accomplice  would  be  influenced, 
is  the  hope  of  saving  himself,  and,  it  may  be,  a  friend  who  participated  in  the  offence,  by  the  conviction  of 
an  innocent  person;  and  the  temptation  is  to  misrepresent  not  as  to  the  circumstances  of  the  offence,  but 
merely  as  to  the  agents  who  committed  it.  As  it  is  his  obvious  interest  to  acquire  the  confidence  of  the 
jury,  it  is  plain  that  the  mere  accuracy  of  his  details  of  the  corpus  delicti  can  seldom  generate  any  reasona- 
ble degree  of  confidence  in  his  general  sincerity.  On  the  other  hand,  whatever  be  the  rule  of  law  on  the 
subject,  it  seems  that  such  circumstances  as  tend  to  implicate  the  accused,  independently  of  the  testimony 
of  the  accomplice,  are  of  tiir  greater  weight  than  those  which  merely  confirm  him  as  to  the  details  of  the 
offence,  whether  the  object  be  to  confer  general  credibility  or  to  exclude  the  apprehension  of  deceit  in  the 
particular  case.  If  distinct  proof  were  to  be  given  aliunde,  that  tl»e  offence  had  been  committed  by  two 
jiersons  at  the  least,  even  this  would  effectually  exclude  a  suspicion  which  might  otherwise  obtain,  viz :  that 
the  witness  sought  to  secure  impunity  to  himself  by  imputing  guilt  exclusively  his  own  to  another;  still  a 
doubt  might  remain  whether  to  save  a  guilty  friend  he  did  not  in  his  statement  substitute  an  innocent  party ; 
and  it  would  be  difficult  to  extract  such  a  degree  of  confidence  from  his  mere  detail  of  the  res  gestcc,  how- 
ever accurate,  as  would  warrant  belief  in  his  mere  unconfirmed  statement,  though  such  an  apprehension 
might  to  a  great  extent,  or  even  entirely,  be  removed  by  circumstances  which  affected  the  prisoner  person- 
ally. It  would  be  easy  for  an  accomplice  to  convict  an  innocent  substitute  for  a  guilty  party,  were  no  evi- 
dence requisite  to  connect  the  latter  personally  with  the  offence,  but  exceedingly  difficult  to  do  so  were  his 
powers  of  effecting  mischief  to  be  limited  to  those  against  whom  circumstantial  evidence  existed,  inde- 
pendently of  his  testimony  and  beyond  the  reach  of  his  artifices.  It  may  be  said  that  if  personal  confirma- 
tion were  essential,  and  several  prisoners  were  tried  at  the  same  time,  as  to  some  of  whom  there  was  per- 
sonal confirmation,  but  not  as  to  the  rest,  the  jury  would  be  bound  to  acquit  the  latter,  though  they  con- 
victed the  rest,  and  that  it  would  be  inconsistent  that  on  the  testimony  of  the  same  witness  they  should, 
believe  him  as  to  part  and  not  as  to  the  rest  of  his  story.  The  answer,  however,  is  obvious,  that  if  the  rule 
be  regarded,  as  it  must  be,  a  technical  and  artificial  one,  to  be  applied  in  protection  of  a  prisoner  even 
though  the  jury  should  think  the  witness  faith-worthy,  there  would  be  no  inconsistency  in  convicting  A.  as 
to  whom  there  was  personal  confirmation,  and  acquitting  B.  as  to  whom  there  was  none;  the  inconsistency 
would  not  be  greater  than  if  both  A.  and  B.  were  to  be  acquitted,  though  the  jury  believed  the  witness, 
because  there  was  no  confirmation  as  to  either.  Indeed  a  greater  degree  of  inconsistency  might  result  from 
the  opposite  doctrine.  For  personal  confirmation  being  unnecessary,  if  A.  and  B.  were  to  be  tried  together, 
and  there  were  confirmation  as  to  A.  but  none  of  any  kind  as  to  B.,  the  latter  might  nevertheless  be  con- 
victed if  the  witness  were  confirmed  as  to  A.  and  derived  credit  from  such  confirmation  :  and  yet  if  they 
were  to  be  tried  separately,  then,  notwithstanding  the  faith-worthiness  of  the  witness,  yet,  if  there  were  no 
confirmation  the  jury  ought  to  acquit  B.;  so  that  B.  might  be  liable  to  be  convicted  or  acquitted  accordingly 
as  he  was  tried  jointly  with  A.  or  separately.  It  is  also  observable,  that  if  mere  confirmation  as  to  the  facts 
immediately  connected  with  the  commission  of  the  crime  were  sufficient,  the  rule  would  be  of  little  import- 
ance,  for  it  rarely  happens  that  there  is  not  some  confirmation  as  to  the  corpus  delicti. 

The  following  are  the  principal  authorities  on  the  subject; — In  the  case  of  Atwood  v.  Robins,  cor.  Buller, 
Leach,  C.  C.  L.  521,  3d  edit.,  the  accomplice  was  confirmed  as  to  the  circumstances  of  a  highway  robbery, 
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An  Accord  and  Satisfaction,  before  the  late  alterations  in  the  rules  of  Must  be 
pleading,  was  evidence  in  an  action  upon  the  case,  under  the  general  issue  p'^'^'^*^'*- 

as  to  the  conversation  which  took  place  at  the  time,  and  as  to  the  number  of  robbers,  but  there  was  no  evi- 
dence as  to  the  identity  of  the  other  two.  The  jury  having  found  tlie  prisoners  guilty,  tlic  learned  Judge 
referred  the  question  to  the  consideration  of  the  twelve  Judges,  on  the  doubt  whether  the  evidence  of  an 
accomplice,  unconfirmed  by  any  other  evidence  that  could  materially  affect  the  case,  was  sufficient  to  warrant 
a  conviction,  and  the  Judges  unanimously  held,  that  the  conviction  was  legal,  and  sentence  of  death  was 
passed.  It  is  remarkable,  that  in  this  case  the  Judges,  at  least  the  learned  Judge  who  tried  the  prisoners, 
did  not  conceive  the  confirmation  as  to  the  corpus  delicti  to  be  that  which  could  materially  affect  the  case. 
In  the  subsequent  case  of  Durliam  Sf  Crowder,  Leach's  C.  C.  L.  538.  3d.  ed.  which  occurred  very  soon 
afterwards,  it  was  held  that  the  prisoners  were  properly  convicted  of  a  burglary  on  the  sole  testimony  (as 
far  as  regarded  the  prisoners  personally)  of  a  pawnbroker,  who  had  for  years  been  a  common  receiver  of 
stolen  goods.  The  court  seem  in  this  case,  as  well  as  the  former,  to  have  decided  on  the  ground  that  no 
confirmation  as  to  the  prisoners  was  necessary,  and  that  the  evidence  of  an  accomplice  might  be  left  to  a 
jury,  though  it  was  entirsly  unsubstantiated  by  any  other  evidence.  It  was,  however,  observed,  that  Fle- 
ming the  witness,  was  to  be  considered  as  an  accessory  after  the  fact,  ratiier  than  as  an  accomplice.  If  the 
opinion  of  the  Judges  in  this  case  is  to  be  considered  as  founded  on  the  assuuiption  that  Fleming  was  to  be 
regarded  as  an  accomplice,  the  decision  seems  to  go  the  full  length  of  wholly  dispensing  witli  the  necessity 
for  confirmation,  even  as  a  discretionary  rule,  for  there  vi^as  no  confirmation  whatsoever  of  the  witness  as  far 
as  appears,  not  even  as  to  the  corpus  delicti:  and  though  it  is  reported  to  have  been  said  in  that  case,  that 
the  practice  of  rejecting  an  unsupported  accomplice  was  rather  a  matter  of  discretion  with  the  court  than  a 
rule  of  law,  yet  it  is  difiicult  to  understand  how  it  can  be  looked  upon  as  any  rule  at  all,  if  it  may  be  utterly 
dispensed  with  and  disregarded.  In  other  instances,  some  confirmation  of  the  testimony  of  an  accomplice 
has  been  admitted  to  be  necessary.  In  the  case  of  The  King  v.  Despard,  Howell's  St.  Tr.  vol.  28,  p.  346, 
the  Attorney-general  (Mr.  Perceval)  says,  "  It  shall  not  be  contended  by  us  that  an  accomplice  does  not 
require  to  b;  confirmed  by  collateral  testimony,  before  a  jury  should  implicitly  give  him  credit."  And  he 
adds,  "  The  confirmation  that  is  required  for  an  accomplice,  is  to  show  that  the  story  as  related  by  him  coin- 
cides with  other  circumstances  which  are  by  unexceptionable  testimony  proved  to  have  existed,  and  where 
such  circumstances  falling  in  with  the  testimony  of  the  accomplice  cannot  so  easily  be  accounted  for  by  any 
other  supposition  than  that  of  the  truth  of  the  story."  In  the  case  of  The  King  v.  Jones,  2  Camp.  132,  Lord 
Ellenborough  says,  "  No  one  can  seriously  doubt  that  a  conviction  is  legal,  though  it  proceed  on  the  evi- 
dence of  an  approveronly.  Judges  in  their  discretion  will  advise  a  jury  7iot  to  believe  an  accomplice  unless 
he  is  confirmed,  or  only  in  as  far  as  he  is  confirmed;  but  if  he  is  believed,  his  testimony  is  unquestionably 
sufficient  to  establish  the  fact  which  he  deposed."  In  the  case  of  The  King  v.  Swallow  and  others,  York 
Trials,  1813,  p.  16,  Mr.  Baron  Thomson  stated  to  the  jury  as  follows  : — "  If  an  accomplice  is  materially  con- 
firmed in  his  evidence  by  such  testimony  as  the  jury  think  is  unimpeachable,  then,  notwithstanding  the 
character  in  which  he  stands  before  them,  he  is  to  be  heard  and  to  be  credited  by  them.  And  you  were 
rightly  also  informed,  that  it  was  not  necessary  an  accomplice  should  be  confirmed  in  every  circumstance  he 
details  in  evidence — that  would  be  almost  a  matter  of  impossibility;  and  if  every  circumstance  to  which  he 
has  spoken  could  be  confirmed  by  other  evidence,  there  would  hardly  be  occasion  to  take  the  accomplice 
from  the  bar  as  a  prisoner  to  make  him  a  witness  here:  that  is  certainly  too  much  to  be  expected,  and  never 
is  required.  It  is  quite  sufficient  to  see  that  in  some  material  facts  the  witness  who  shall  have  been  an 
accomplice,  is  confirmed  to  the  satisfaction  of  a  jury;  and  that  confirmation  need  not  be  of  circumstances 
which  go  to  prove  that  he  speaks  truth  with  respect  to  all  the  prisoners,  and  with  respect  to  the  share  they 
have  each  taken  in  the  transaction;  for  if  the  jury  are  satisfied  that  he  speaks  truth  in  those  parts  in  which 
they  see  unimpeachable  evidence  brought  to  confirm  him,  that  is  a  ground  for  them  to  believe  that  he  speaks 
also  truly  with  regard  to  the  other  prisoners  as  to  whom  there  may  be  no  confirmation." 

In  the  case  of  Birkett  and  Brady,  Russ.  &,  Ry.  251,  it  is  stated  that  the  Judges  were  of  opinion,  that  an 
accomplice  did  not  require  confirmation  as  to  the  person  he  charged,  if  he  was  confirmed  as  to  the  particu- 
lars of  his  story. 

So  it  has  been  held,  that  if  an  accomplice  be  confirmed  as  to  one  or  more  of  several  prisoners,  another  as 
to  whom  there  is  no  confirmation  may  legally  be  convicted  on  his  testimony.  Thus  in  R.  v.  Jones,  2  Camp. 
133,  Lord  Ellenborough  observes,  "  Within  a  few  years  a  case  was  referred  to  the  twelve  Judges,  where  four 
men  were  convicted  of  burglary  on  the  evidence  of  an  accomplice  who  received  no  confirmation  concerning 
any  of  the  facts  which  proved  the  criminality  of  one  of  the  prisoners;  but  the  Judges  were  unanimously  of 
opinion  that  the  conviction  was  legal,  and  upon  tiiat  opinion  they  all  suffered  the  sentence  of  the  law."  The 
same  was  ruled  by  Bayley,  J.  in  the  case  of  The  King  v.  Dauber,^  3  Starkie's  C.  34.2  jn  the  late  case  of 
jR.  V.  Wells  and  others,  1  Mood  &  M.  C,  326,  on  an  indictment  against  a  principal  and  accessories,  the  testi- 
mony of  an  accomplice  was  confirmed  as  to  the  accessories,  but  not  as  to  the  principal,  and  it  was  held  that 
both  principal  and  accessories  ought  to  be  acquitted. 

For  further  observations  on  this  important  subject,  the  reader  is  referred  to  a  very  able  essay,  written  by 
a  gentleman  of  the  Irish  bar,  intituled,  "  Observations  on  the  Confirmation  of  the  Testimony  of  Accom- 
plices;" the  object  of  which  is  to  show,  that  in  principle  some  confirmation  as  to  the  personal  identity  of  the 
prisoner  is  necessary  to  warrant  a  conviction. 
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(/;);  but  in  an  action  of  trespass  a  special  plea  was  necessary,  as  it  now  is 
generally.  An  accord  must  be  shown  to  have  been  received  in  full  satis- 
faction of  the  thing  demanded  {q);  and  although  the  plaintiff  has  agreed  to 
take  it  in  satisfaction,  it  will  not  be  a  bar  to  the  action,  unless  it  operate  in 
satisfaction  {)').  A  less  sum  cannot  operate  in  satisfaction  of  a  greater  (s); 
but  it  is  otherwise  where  an  additional  security  is  given  for  the  payment  of 
a  less  sum  by  a  third  person  (t)  (A).  So  if  a  debtor  assign  over  all  his 
effects  to  a  trustee,  to  raise  a  fund  for  the  payment  of  a  composition  to  his 
creditors  (w),  the  general  rule  is,  that  the  court  will  see  that  there  has  been 
a  reasonable  satisfaction  (v). 

As  accord  and  satistaction  must  be  specially  pleaded,  the  evidence  must 
of  course  depend  upon  the  nature  of  the  plea,  and  the  issue  taken. 

When  the  accord  has  been  proved  by  means  of  a  witness,  or  by  the  ad- 
mission of  the  other  party,  the  performance  of  the  terms  accordingly  must 
also  be  proved  where  it  is  executory  in  its  nature.  After  evidence  of  an 
agreement  between  the  plaintiff  and  defendant,  with  other  creditors  of  the 
defendant,  to  accept  a  composition  in  satisfaction  of  their  respective  debts, 
to  be  paid  within  a  reasonable  time,  it  would  not  be  sufficient  to  prove  a 
tender,  and  a  refusal  on  the  part  of  the  plaintiff  to  accept  the  composition 
*17      (x).     If  *a  plaintiff  in  an  action  against  several  for  a  tort  accept  a  sum 

(p)  Huxham  v.  Smith,  2  Camp.  19.  Lane  v.  Applegate,^  1  Starkie's  C.  97.  Paramore  v.  Johnson,! 
Lord  Raym.  566;  12  Mod.  376.  It  is  always  a  good  plea  where  the  action  is  founded  on  a  covenant,  with 
subsequent  damages,  secus  where  debt  arises  tempore  confeclionis  scripti.  Blake's  Case,  6  Co.  44.  Accord 
and  satisfaction  by  one,  is  a  bar  for  all;  Com.  Dig.  Accord,  [A.]  1. 

(q)  See  Com.  Dig.  Accord,  [B.]   1. 

(r)  See  Edgcombe  v.  Rodd,  5  East,  294,  as  to  what  amounts  to  a  legal  satisfaction;  and  Com.  Dig.  Accord, 
[B.]  1.  A  judgment  without  satisfaction  is  no  payment,  Tarleton  v.  Allhvsen^2  Ad.  &  Ell.  32.  An  exe- 
cutory agreement  may  after  breach,  be  discharged  by  accord  and  satisfaction,  B.  N.  P.  152;  or  by  a  valid 
agreement,  substituting  a  new  cause  of  action  ibr  the  old,  Case  v.  Barker;  T.  Ray.  450. 

(s)  Fitch  V.  Sutton,  5  East,  230.  Lynn  v.  Bruce,  2  H.  B.  317.  Heathcote  v.  Cruickshanks,  2  T.  R.  24. 
Vid.  infra,  note  (ar). 

(<)  Sleinman  v.  Magnus,  11  East,  390. 

(m)  Heathcote  v.  Cruickshanks,  2  T.  R.  24. 

(r)  Cumber  v.  Wane,  Str.  426.     PinneVs  Case,  5  Rep.  117.     Co.  Lit.  112.  b.     Vid.  infra,  note  (x). 

(x)  Heathcote  v.  Cruickshanks,  2  T.  R.  24.  This  was  on  demurrer  to  a  plea.  Where  there  is  an  agree- 
ment to  pay  money  in  satisfaction,  it  is  not  enough  to  show  that  he  has  always  been  ready  to  pay  it,  or  a 
tender  and  refusal.  Com.  Dig.  Accord,  [B.]  4.  Peyton's  Case,  9  Rep.  79.  b.  But  in  Bradley  v.  Gregory, 
2  Camp.  383,  it  was  held  that  a  creditor  who  had  agreed  with  other  creditors  to  execute  a  composition  deed, 
with  a  release,  on  receiving  a  composition,  secured  partly  by  the  acceptances  of  a  third  person,  and  partly 
by  those  of  the  debtor,  could  not,  after  a  tender  and  refusal  of  the  acceptances,  sue  for  the  original  debt,  on 
the  ground  that  the  agreement  operated  as  satisfaction. 

See  further  on  this  head.  Cumber  v.  Wane,  Str.  426,  where  it  was  held  that  a  payment  of  a  promissory 
note  for  51.  could  be  no  satisfaction  of  a  debt  of  15/.;  Fitch  v.  Sutton,  5  East,  230,  above  cited;  Kearslake  v. 
Morgan,  5  T.  R.  513,  where  it  was  held  that  the  defendant  might  plead  that  he  indorsed  a  promissory  note, 
of  which  he  was  payee,  to  the  plaintiff,  in  satisfaction  of  the  demand.  The  giving  the  security  of  a  third 
person  for  part  of  a  debt  only,  as  for  part  of  a  stipulated  composition,  will  be  no  bar.  (  Walker  v.  Seaborne, 
1  Taunt.  526.)  But  if,  upon  the  faith  of  an  agreement  amongst  creditors  to  take  less  than  their  whole 
demand,  a  third  person  becomes  surety  for  the  amount,  a  creditor,  after  receiving  the  amount,  cannot  sue  the 
debtor,  because  it  would  be  a  fraud  upon  the  surety.  Stelnman  v.  Magnus,  2  Camp.  124;  11  East,  390.  If 
creditors  agree  to  give  time  to  their  debtor  for  payment  of  their  respective  debts,  and  to  take  his  promissory 
notes  for  tlieir  amount,  they  cannot,  unless  the  agreement  has  been  broken  by  the  debtor,  sue  him  for  the 
amount.     Boothbey  v.  Sowden,  3  Camp.  175.     See  Cranley  v.  Hillary,  2  M.  &  S.  122.     Bradley  v.  Gregory, 

(A)  (It  seems  to  be  perfectly  well  settled,  that  an  agreement  to  deliver  goods,  or  a  less  sum  of  money  in 
discharge  of  a  greater,  must  be  fully  executed,  otherwise  it  is  no  extinguishment.  Spruneherger  v.  Dentler, 
4  Watts,  120.  Rice  v.  Morris,  4  Whart.  249.  Levering  v.  Riltenhouse,  4  Id.  138.  Agnew  v.  Dorr,  5  Id. 
131.  Coit  v.  Houston,  3  Johns.  Ch.  243.  See  also  Thomas  v.  M'Daniel,  14  John.  R.  185.  The  plea  should 
show  what  was  given  in  satisfaction,  allege  delivery,  and  expressly  aver  an  acceptance  in  satisfaction  and 
discharge.  Bank  v.  Littlejohn,  1  Dcv.  &,  Bat.  565.  Accord  and  satisfaction  is  a  good  bar  to  an  action  of 
covenant,  where  tlie  breach  of  covenant  has  accrued,  but  not  where  the  breach  has  not  accrued.  Harpe  v. 
Hampton,  1  Har.  &  J.  673.     Smith  v.  Brown,  3  Hawks,  580.) 
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from  one  to  forego  the  action,  he  cannot,  it  seems,  proceed  against  the 
rest  (y). 

*  An  accord  in  respect  of  which  a  party  may  have  remedy  for  a  breach,      *is 
is  binding  (r). 

An  agreement  after  action  brought  for  an  unHqiiidated  demand,  by  which 
the  plaintiff  agrees  to  take  a  sum  in  discharge  of  the  demand,  is  a  good 
consideration  for  a  promise  by  the  plaintifl'  to  stay  the  proceedings  and  pay 
his  own  costs  (a). 

ACCOUNT  (A). 

For  the  evidence  to  support  a  count  upon  an  account  stated,  see 
Assumpsit. — With  respect  to  the  evidence  in  an  action  of  account  Httle 

2  Camp.  383.  The  defendant  agreed  to  accept  a  sum  to  be  paid  on  a  day  fixed,  and  a  cognovit  for  the  resi- 
due; after  the  day  passed,  the  money  not  being  paid,  he  issued  execution  against  tiie  plaintiff  for  the  whole 
amount;  the  plaintiff  obtained  a  Judge's  order  for  his  discharge  from  the  arrest  on  certain  terms,  but  which 
he  did  not  act  upon,  but  brought  his  action  for  the  taking  in  execution  be3'ond  the  amount  mentioned  in  the 
cognovit,  and  recovered  large  damages;  the  Court,  on  tiie  ground  of  the  damages  being  excessive,  granted  a 
new  trial.  Parke,  J.  held  that  the  action  was  not  maintainable,  the  Judge's  order  upon  being  drawn  up 
being  in  the  nature  of  an  agreement,  and  one  of  the  terms  being  that  the  plaintiff  should  not  bring  any  action 
for  the  imprisonment.  Wentworlh  v.  Bullen,^  9  B.  &  C.  840.  In  an  action  against  several,  the  defendants 
pleaded  a  former  action  brought  by  the  plaintiffs  for  the  same  cause  against  one  of  the  defendants,  and  that 
he  paid  a  small  sum  into  court,  upon  which  the  plaintiffs  taxed  and  received  their  costs  up  to  that  time,  and 
afterwards  discontinued  the  action,  and  the  defendant  received  his  taxed  costs;  it  was  held  that  the  issue  in 
the  second  action,  that  the  plaintiff  accepted  the  said  sum  and  taxed  costs  in  full  satisfaction,  was  not  proved 
by  the  fact  of  the  plaintiff  having  received  the  costs  only,  and  that  the  defendant  by  accepting  the  taxed 
costs  had  asrcnted  to  the  discontinuance  of  the  action.  Power  v.  Butcher,^  10  B.  &,  C.  329.  It  is  not  suffi- 
cient to  show  that  the  plaintiff  agreed  to  receive  a  composition,  and  on  the  defendant's  assigning  particular 
debts  to  creditors  to  execute  a  general  release,  and  that  all  the  other  creditors  accepted  the  composition  and 
executed  the  release,  without  proving  a  tender  of  the  notes  to  the  plaintiff.  Cranky  v.  Hillary,  2  M.  &  S. 
120,  and  see  Walker  v.  Seaborne,  1  Taunt.  526.  Oughton  v.  Trotter,  2  N.  &  M.  71.  But  it  would  it  seems 
be  sufficient  to  show  that  the  notes  were  tendered.  Oughtonv.  Trotter^,  2  N.  &  M.  71,  and  see  Bradley  v. 
Gregory,  2  Camp.  383.  Butler  v.  Rhodes,  1  Esp.  C.  226.  Creditors  agreed  to  accept  payment  by  the  debtor's 
covenanting  to  pay  to  a  trustee  of  their  nomination  one- third  of  his  annual  income;  the  creditors  nominated 
no  trustee,  and  the  agreement  was  not  acted  on,  but  it  was  held  that  tiie  agreement  though  not  properly  an 
accord  and  satisfaction  was  a  good  defence  under  the  general  issue,  it  eeing  a  new  agreement  with  the 
defendant,  the  consideration  of  which  to  the  creditor  was  forbearance  by  all  the  other  creditors.  Good  v. 
Cheesman,'^  2  B.  &  A.  339.  -And  where  an  agreement  with  creditors  has  been  partly  executed,  and  terms 
afterwards  dispensed  with  by  a  part  only  of  the  creditors,  it  was  held  that  a  creditor  party  to  the  agreement 
but  not  to  the  dispensation  could  not  sue  for  his  original  debt.  Cock  v.  Saunders,  1  B.  &-  A.  46.  The 
plaintiff  and  other  creditors  of  the  plaintiff  agreed  to  take  a  composition  of  5s.  in  the  pound,  payable  by 
notes  at  four  and  eight  months,  but  there  being  a  dispute  between  the  plaintiffs  and  defendants  as  to  the 
balance  due,  the  plaintiffs  promised  to  adjust  their  account  with  one  of  the  defendants,  and  the  defendants 
said  they  would  do  as  the  other  creditors  did;  after  some  dispute  as  to  the  amount,  the  plaintiffs'  attorney 
offered  to  pay  the  composition  on  the  sum  claimed  by  the  defendants,  which  was  the  sum  really  due;  the 
plaintiffs'  attorney  refused  and  claimed  the  whole  balance,  and  it  was  held  that  the  plaintiffs,  although  no 
tender  had  been  made,  were  entitled  to  no  more  than  the  composition  upon  the  balance.  Reay  v.  White,  1 
Cr.  &  M.  748.  But  if  the  debtor  wilfully  prevent  the  creditor  from  receiving  the  benefit  of  the  composition, 
the  latter  is  remitted  to  his  right.  Garrard  v.  Woolnerfi  8  Bing.  258.  So  such  an  agreement  may  be 
defeated  by  evidence  of  fraud,  as  if  the  debtor  wilfully  withhold  from  the  creditor  information  respecting  his 
estate.     Vine  v.  Mitchell,  1  M.  &  R.  337. 

(y)  Dufresne  v.  Hutchinson,  3  Taunt.  117. 

(z)  Cartwright  v.  Cooke,^  3  B.  &  Ad.  701.  An  accord  is  good  with  mutual  promises  to  perform,  although 
the  tiling  be  not  performed  at  the  time  of  the  action.     Corn.  Dig.  Accord,  [B.]  4. 

(a)  Wilkinsonw.  Byers^  I  Ad.  &  Ell.  106;  and  semble,  per  Liltledale,  J., so  it  would  in  case  of  liquidated 
demand.  A  treaty  is  proved  between  two  for  the  renunciation  by  the  one  of  a  right  of  action  against  the 
other;  it  is  also  proved  that  the  latter  has  repudiated  all  knowledge  of  such  an  agreement;  the  presumption 
is  that  none  was  concluded,  and  the  former  may  sue  on  his  original  right.  Smith  v.  Dickinson,  3  B.  & 
P.  630. 


(A)  (As  the  action  of  account  render  has  become  nearly  obsolete  in  England,  there  is  no  title  for  it  in 
the  text;  the  subj  ct  has,  however,  been,  and  even  now  is,  too  important  in  the  United  States  to  be  over- 
looked ;  though  in  Massachusetts  the  action  has  been  abolished  by  the  revised  statutes  and  in  Pennsylva- 
nia  it  will  probably  lose  its  importance  from  the  full  grant  of  chancery  powers  to  the  courts  in  matters  of 
account. 

An  action  of  account  render  will  lie  in  all  cases  where  one  man  has  received  money  as  the  agent  of  ano- 

'Eng.  Com.  Law  Reps.  xvii.  503.    Hd.  xxi.  89.    3M.  xxviii.  353.    ild.  xxii.  89.    Hd.  xxi.  296.    Hd.  xxiil. 

165.    ''Jd.  xxviii.  48. 
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need  be  said,  since  the  proceeding  seems  to  be  obsolete.     The  evidence 
depends  upon  the  nature  of  the  plea  in  bar,  which  alleges  that  the  de- 

ther,  and  where  relief  may  be  had  in  chancery,  per  Rogers,  J.,  Bredin  v.  Kingland,4  Watts,  422;  Mumford 
V.  Avery,  Kirby,  163.  See  also  Hawley  v.  Cramer,  4  Cow.  717;  Irvine  v.  Hanlin,  10  Serg.  &  R.  219.  But 
every  bailment  is  not  a  trust  involving  an  account  in  equity;  per  Baldwin,  J.  Baker  v.  Biddle,  1  Baldw. 
423;  and,  to  support  this  action,  a  contract  express  or  implied  must  be  shown.  King  of  France  v.  Morris, 
cited  3  Yeates,  251.  Thus  it  will  not  lie  to  recover  mesne  profits,  Marker  v.  Whilaker  5  Watts,  474. 
Tenants  in  common  of  a  tract  of  land  cannot  maintain  a  joint  action  of  account  render  to  recover  the  pro- 
ceeds of  the  land  from  one  who  is  liable  upon  an  implied  contract  to  account  for  them.  M^Creary  v.  Ross, 
7  Watts,  483. 

In  general,  the  evidence  for  the  plaintiff  must  conform  to  the  declaration  in  respect  to  the  material  aver- 
ments, which  will  be  briefly  noticed.  If  the  defendant  is  charged  as  bailiff  or  receiver,  the  allegation  must 
be  proved  as  laid;  and  if  he  is  tenant  in  common,  he  must  he  so  charged.  Griffith  v.  Willing,  et  al.  3  Binn. 
317.  Jordan  v.  Wilkins,  2  Wash.  C.  C.  R.  482.  Sargent  v.  Parsons,  12  Mass.  R.  157.  Wheler  v.  Home, 
Willes,  208.  For  the  action  of  account  did  not  lie  against  tenants  in  common  and  joint  tenants,  before  it 
was  given  by  statute  4  »S6  5  Ann.  c.  16,  s.  27,  and  they  are  only  answerable  for  what  they  have  actually 
received,  and  are  not  allowed  costs  and  expenses;  guardians  and  bailiffs  are  answerable  for  what  they  might 
have  received,  reasonable  charges  and  expenses  being  deducted;  receivers  at  common  law  were  only  obliged 
to  account  for  what  they  had  actually  received,  but  no  allowance  was  made  to  them  except  in  some  special 
cases  in  favour  of  trade  and  merchandise.  1  Selw.  2,  n.  1,  2,  3.  1  Co.  Lift.  166,  n.  17,  18.  1  Co.  Litt.  173. 
3  Co.  Litt.  343.  347. 

But  the  rule,  that  no  one  shall  recover  more  damages  than  he  lias  declared  for,  is  not  applicable  to  account 
render.     Gratz  v.  Philips,  5  Binn.  564. 

If  the  defendant  is  charged  as  receiver,  the  declaration  must  state  by  the  hands  of  whom  the  money  was 
received;  Bull.  N.  P.  125;  Jordan  v.  Wilkins,  supra;  Bishop  v.  Eagle,  11  Mod.  186;  Walker  v.  Holyday,  1 
Com.  R.  272;  3  Co.  Litt.  344;  1  Vin.  Ab.  146, 175-6;  since  when  the  money  is  alleged  to  have  been  received 
from  the  plaintiff  himself,  the  defendant  may  wage  his  law.  Hodsden  v.  Harridge,  2  Saund.  65.  Mood  v. 
the  Mayor  of  London,  5  Salk.  683.  But  if  the  defendant  is  charged  as  receiver  by  the  hands  of -4.,  although 
the  burthen  of  proof  lies  on  the  plaintiff,  and  such  a  receipt  ought  to  be  proved,  yet  it  is  sufficient  to  show, 
that  A.  directed  the  defendant  to  borrow  of  another  to  pay  the  plaintiff;  that  the  defendant  borrowed  the 
money  accordingly,  and  that  A.  gave  bond  to  the  lender.  Harrington  v.  Deane,  Hob.  36;  Bull.  N.  P.  125. 
See  also  Spalding  v.  Dunlap,  1  Root.  319;  Thouron  v.  Paul,  6  Whart.  615. 

It  has  been  held,  that,  as  between  partners,  it  is  sufficient  to  charge  the  defendant,  generally,  with  the 
receipt  of  money  to  their  joint  benefit,  and  if  the  plaintiff  prove  that  a  partnership  existed,  that  the  defend- 
ant was  the  acting  partner,  and  that  he  received  any  part  of  the  sum  charged,  from  any  of  the  persons  men. 
tioned  in  the  declaration,  he  is  entitled  to  a  general  verdict  on  the  issue  of  ne  ungues  receiver.  James  v. 
Browne,  1  Dall.  339;  but  see  Jordan  v.  Wilkins,  supra.  The  property  of  the  goods  bailed  or  the  money 
received,  must  be  correctly  stated  and  proved  as  stated.  Jordan  v.  Wilkins,  James  v.  Browne,  supra.  If 
there  are  more  than  one  defendant,  there  must  be  a  joint  liability  on  their  part  to  render  an  account  to  the 
plaintiff.  Whelen  v.  Watmough,  et  al.,  15  Serg.  &.  R.  158.  It  has  been  held,  that  unless  a  settlement  has  been 
made,  and  a  balance  struck,  between  partners,  where  tliere  are  two,  the  remedy  is  by  action  of  account 
render;  but  where  there  are  more  than  two,  the  only  proper  mode  of  proceeding  is  by  a  bill  in  equity. 
Beach  v.  Hotchkiss,  2  Conn.  R.  425;  but  see  the  remarks  of  Duncan,  J.  on  this  case,  in  Whelen  v.  Wat- 
mough, et.  al.,  supra. 

On  a  reference  to  auditors,  under  a  judgment  quod  computet,  all  articles  of  account  between  the  parties 
incurred  since  the  commencement  of  the  suit,  are  to  be  included  by  the  auditors;  and  the  whole  transaction 
between  them  are  to  be  brought  down  to  the  time  when  they  made  an  end  of  the  account.  Couscher  v. 
Toulam,  4  Wash.  C.  C.  R.  442.  On  the  trial  of  issues  certified  by  the  auditors,  however,  the  plaintiff  cannot 
give  evidence  of  moneys  received  before  the  time  laid  in  the  declaration.  Sweigart  v.  Cowmarter,  14  Serg. 
&,  R.  200. 

The  evidence  for  the  defendant  may  readily  be  ascertained  by  what  has  been  said  in  respect  to  the  evi- 
dence  for  the  plaintiff.  A  few  principles  in  relation  to  the  proper  pleas  in  this  action  may  render  the  subject 
more  plain.  There  is  no  general  issue.  1  Chit.  PI.  127.  The  defendant  may  plead  in  bar  his  infancy,  or 
that  he  has  fully  accounted,  or  the  statute  of  limitations.  1  Chit.  PI.  429,  430.  1  Selw.  3.  1  Co.  Lit.  172-3. 
3  Co.  Lit.  343.  In  general,  matter  pleadable  in  bar  cannot  be  pleaded  before  the  auditors.  Bredin  v.  Divin, 
2  Watts,  15.  If  a  party  is  once  chargeable  and  accountable,  he  cannot  plead  in  bar,  but  must  plead  before 
the  auditors,  except  in  the  case  of  the  pleas  of  release  ^/ene  computavil  or  statute  of  limitations,  and  even  in 
these  cases,  be  must  plead  specially  and  cannot  give  them  in  evidence  in  the  plea  of  ne  unques  receiver. 
Godfrey  V.  Saunders,  3  Wils.  94.     1  Chit.  PI.  430. 

Where  goods  are  consigned  to  the  defendant  for  sale,  under  his  agreement,  to  return  those  unsold,  the  plea 
of  plene  computavit  cannot  be  maintained  by  proof  of  the  rendering  an  account  sales  of  such  of  the  goods  as 
have  been  sold,  the  remainder  not  having  been  returned.  Read  v.  Bertrand,  4  Wash.  C.  C.  R.  556.  The 
plea  of  plene  computavit,  when  added  to  that  of  ne  unques,  bailiff,  &.C.,  does  not  admit  the  liability  of  the 
defendant  to  account.  Whelen  v.  Watmough,  supra.  Where  the  defendant  is  bound  to  account  for  a  part 
only  of  the  goods  mentioned  in  the  declaration,  a  general  verdict  is  good.  Sturges  v.  Bush,  5  Day,  452;  for 
a  general  verdict  for  the  plaintiff,  and  a  judgment  quod  computet,  do  not  conclude  the  defendant  as  to  the 
dates  and  sums  mentioned  in  the  declaration;  but  the  auditors  may  make  the  proper  charges  and  allow  the 
proper  credits  without  regard  to  the  verdict.  Newbold  v.  Sims,  2  Serg.  &  R.  317.  The  legislature  of  Penn- 
Bjlvania,  by  the  act  of  the  13th  of  Oct.  1840,  have  changed  the  mode  of  proceeding  in  this  action.) 
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fendant  never  was  bailiff  or  receiver  to  the  plaintiff,  or  that  he  has  ac- 
cotnited,  or  that  the  plaintiff  has  released  iiim  (b),  &c. 

Upon  a  plea  that  he  was  never  receiver,  the  defendant  cannot  show  that 
he  received  the  money  from  the  plaintiff  by  way  of  bailment,  to  deliver  to 
another  person,  and  that  he  did  deliver  it  accordingly;  for  he  did  receive 
the  money  ahhough  he  was  to  be  accountable  only  conditionally,  and 
therefore  the  evidence  does  not  support  the  plea  (c).  Neither  under  such 
a  plea  can  he  give  a  release  in  evidence  (d).  The  burthen  of  proof  on 
such  a  plea  lies  upon  the  plaintiff  (e).  Where  he  charges  the  defendant  as 
receiver  by  the  hands  of  ./^.,it  is  sufficient  for  him  to  prove  that  ,^.  directed 
the  defendant  to  borrov/  of  another  to  pay  the  plaintiff,  and  that  the  de- 
fendant borrowed  accordingly,  and  that  J?,  gave  his  bond  to  the  lender  (/). 

ACKNOWLEDGMENT.  See  ADMISSION.— FRAUDS,  Statute  of. 

ACQUITTAL.    See  Vol.  I.  P.  IL  tit.  JUDICIAL  INSTRUMENTS. 
ACTION,  COMMENCEMENT  OF,  HOW  PROVED.     See  WRIT.— 
LIMITATIONS.— TIME. 
ACTS  OF  PARLIAMENT.     See  tit.  STATUTE. 
ADxMINISTRATOR.     See  tit.  EXECUTOR. 
ADMISSIONS. 
It  is  a  matter  of  obvious  and  daily  remark,  how  much  of  the  materials  Nature  of 
of  evidence  in  ordinary  practice  is  derived  from  the  admissions,  direct  and^'^'"'^' 

•  sions* 

indirect,  of  the  parties  themselves,  and  how  difficult  it  would  frequently  be, 
if  not  impossible,  to  establish  the  truth  by  means  of  any  other  evidence. 
Evidence  of  this  kind  admits  of  great  variety  both  in  its  nature  and  appli- 
cation. In  many  instances  the  admission  is  directly  and  expressly  made 
with  a  view  to  establish  the  fact,  and  in  order  to  supersede  the  necessity  of 
any  other  proof;  as  where  it  arises  upon  the  face  of  the  pleadings,  or  is 
made  by  matter  of  record;  or  by  specialty,  by  which  the  party  is  estopped 
*from  afterwards  denying  the  admitted  fact.  In  other  instances,  although  *19 
there  be  no  direct  and  express  admission  for  such  a  purpose,  yet  if  a  repre- 
sentation be  made  of  any  fact,  with  a  view  to  influence  the  conduct  of 
another,  or  to  derive  an  advantage  to  the  party,  and  which  cannot  after- 
wards be  denied  without  a  breach  of  good  faith,  such  an  admission  will 
not  only  be  evidence  of  the  fact,  but  will  usually  preclude  the  party  who 
has  made  it  from  insisting  upon  the  contrary.  In  such  cases  the  admission 
does  not  operate  merely  as  presumptive  evidence  of  the  actual  truth  of  the 
fact,  which  must  give  way  to  positive  proof  of  the  contrary,  but  precludes, 
and  as  it  were  estops  the  party,  on  grounds  of  policy,  from  repudiating  his 
own  representation,  and  renders  the  actual  truth  of  the  fact  immaterial.  In 
other  instances  again,  such  evidence  rests  simply  on  the  presumption  that 
the  party  would  not  have  admitted  a  fact  contrary  to  his  own  interest, 
unless  it  had  been  true:  such  admissions  are  frequently  of  the  most  forcible 
nature,  as  in  the  case  of  a  confession  of  guilt  by  a  prisoner  {g).  It  is  a 
most  general  and  extensive  rule,  that  all  a  man's  acts  and  declarations  shall 
be  admitted  in  evidence  whenever  they  afford  any  presumption  against 
him:  for  it  is  to  be  presumed  that  he  acted  or  spoke  consistently  with  his 
knowledge  of  the  truth.  All  presumptions  founded  upon  a  man^s  conduct 
may  be  referred  to  this  head,  for  a  man's  acts  and  conduct  are  indications 
which  frequently  afford  presumptions  as  strong  as  express  declarations; 
the  very  silence  of  a  party  will  frequently  supply  a  strong  inference;  as, 

(6)  1  Roll.  Ab.  121.  (c)  2  Roll.  Ab.  683.    Selw.  N.  P.  5. 

{d)   Willovghby  V.  Smalt,  2  Brownl.  24.  (e)  Hob.  36. 

(/)  Harrington  v.  Deane,  Hob.  36.  (g)  Vide  infra,  Admissions  in  Criminal  Cases. 
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for  instance,  where  one  makes  a  claim  upon  another,  before  witnesses,  the 
justice  of  which  the  latter  does  not  deny  (A)  (A). 
Admis-  The  admissibility  and  effect  of  evidence  of  this  description  will  be  con- 

sions  madegidered  generally,  with  respect  to  the  nature  and  manner  o{  ihe  admission 
toevidencl'^^^'^'  ^'^'^  secondly,  with  respect  to  the  parties  to  be  affected  by  it.  In 
the  first  place,  as  to  the  nature  and  manner  of  the  admission,  it  is  either 
made,  first,  expressly  with  a  view  to  evidence;  or,  secondly,  with  a  view 
to  induce  others  to  act  upon  the  representation;  or,  thirdly,  it  is  an  uncon- 
nected or  casual  representation.  In  general,  a  party  cannot  contradict  that 
by  evidence  which  he  has  admitted  on  the  pleadings;  nor  can  the  jury  find 
any  fact  contrary  to  such  admissions,  for  they  are  sworn  to  try  the  matter 
in  issue  between  the  parties,  so  that  nothing  else  is  properly  before 
them  (/). 

It  is  a  general  rule  that  what  is  admitted  on  record  must  be  taken  to  be 
proved,  and  cannot  be  disproved  {k).  And  also  that  whatever  is  pleaded 
and  not  denied  is  to  be  taken  as  admitted  (/).  But  it  seems  that  where  a 
*20  party  *in  pleading  admits,  because  he  does  not  deny,  a  part  alleged  by  the 
adversary,  it  is  not  to  be  taken  as  if  proved  in  evidence,  so  as  to  warrant 
such  inferences  as  might  have  been  made  had  the  fact  been  proved  in 
evidence  (rn),  A  plea  of  the  general  issue  usually  admits  the  title  of  the 
plaintiff  to  sue  in  the  special  character  of  executor  or  administrator  (n);  in 
respect  of  a  cause  of  action  arising  in  the  lifetime  of  the  testator  or  testa- 
trix. In  an  action  by  a  husband  and  wife,  the  plea  of  the  general  issue 
admits  the  marriage  (o).  In  an  action  on  the  case  for  negligent  driving  of 
a  carriage  by  the  defendant's  servant  to  the  injury  of  the  plaintiff's  person, 
the  ownership  of  the  carriage  and  the  fact  of  its  having  been  driven  by  the 
defendant's  servant  is  admitted  by  the  plea  of  not  guilty  {p). 

An  admission  upon  a  plea  does  not  operate  as  an  admission  with  respect 

(A)  See  as  to  an  admission  by  a  defendant  that  his  trade  is  a  nuisance,  R.  v.  Neville,  Peake's  C.  91.  Ad- 
missions implied  from  the  acquiescence  of  a  party,  Neale  v.  Parkin,  1  Esp.  C.  229.  Doe  v.  Pye,  1  Esp.  C. 
364.  An  admission  that  a  debt  was  not  due  to  an  insolvent  who  had  omitted  to  insert  it  in  his  schedule, 
JSichoUs  V.  Dowries,  1  M.  &  R.  13. 

(i)  B.  N.  P.  298.  So  the  payment  of  money  into  court  admits  the  character  in  which  the  plaintiff  sues, 
and  his  right  to  recover  at  least  to  the  amount  of  the  money  so  paid.  4  T.  R.  579.  2T.  R.  275.  See  tit. 
Payment  into  Court. 

{k)  B.  N.  P.  298.     And  see  Evans  v.  On;ilvie,  2  Y.  &  J.  79. 

{I)  Wimbush  v.  Tailbois,  Plowd.  48.  2  Lulw.  1215.  B.  N.  P.  298.  In  such  case  the  jury  cannot  find  to 
the  contrary.  2  Lutw.  1215.  But  no  more  is  admitted  than  is  stated.  Williums  v.  Sills,  2  Camp.  509. 
Watson  V.  King,  4  Camp.  272.  Infra,  tit.  Covenant.  Dunston  v.  Tresider,  5  T.  R.  2.  Infra,  tit.  Trespass. 
The  plea  of  non-assumpsit  does  not  admit  any  immaterial  allegation  in  the  inducement.  Bennion  v.  Davison, 
3  M.  «&  W.  642.  Nor  any  title  but  such  as  is  stated  in  the  declaration.  Where  the  declaration  states  letters 
of  administration  which  on  the  fuce  of  them  are  void,  the  plea  of  the  general  issue  does  not  admit  a  title  suf- 
ficient to  enable  the  plaintiff'  to  recover.  Adams  v.  Savage,  6  Mod.  134.  Anew  assignment  of  unnecessary 
violence  to  a  plea  by  the  defendant  of  an  entry  to  abate  a  nuisance,  admits  the  nuisance.  Pickering  v.  Rudd,^ 
I  Starkie's  C.  56. 

(m)  Per  Alderson,  B.  in  Edmonds  v.  Groves,  2  M.  and  W.  642,  svpra.  But  note,  that  it  was  unnecessary 
in  that  case  to  decide  the  point.  The  defendant  pleaded,  by  way  of  set-off,  that  the  plaintiff  made  his  pro- 
missory note  payable  to  A.  C,  and  that  the  administrator  of  ^.  C,  indorsed  it  to  the  defendant.  Replication 
that  the  supposed  cause  of  action  did  not  accrue  to  the  defendant  within  six  years.  The  making  of  the  note 
and  the  indorsement  were  held  to  be  admitted  by  the  replication,  and  also  that  the  defendant  might  avail  him. 
self  of  a  memorandum  of  the  payment  of  interest  written  on  the  note  by  A.  C.  to  bar  the  Statute  of  Limita- 
tions.    Gall  V.  Aperu,2  1  Ad.  &  Ell.  102, 

(n)  See  tit.  Executor. 

(o)  See  tit.  Husband  and  Wife. 

(p)  Emery  v.  Clarke,  2  Mo.  &,  Ry.  260.  Taverner  v.  Little,^  5  Bing.  N.  C.  678.  Wolfe  v.  Beard,  Q.  B. 
cited  2  Mo.  &  R.  261. 

(A)  (A  man's  own  allegations  in  the  record  of  a  suit  arc  the  highest  evidence  against  him;  their  effect 
cannot  be  destroyed  or  weakened  by  any  contradicting  evidence.  Delacroix  v.  PrevosVs  heirs,  6  Martin,  280. 
Latapie  v.  Gravier,  8  Id.  317.) 

'Eng.  Cora.  Law  Reps.  ii.  293.    ^Id,  xxviii.  46.    3/cZ.  xxxv.  269. 
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to  the  proof  of  an  issue  upon  any  other  plea  {q)\  and  altliongh  the  form  of 
protestations  is  still  adhered  to  in  pleading,  for  the  purpose  of  prechiding 
the  inference  {r)  that  the  party  pleading  one  matter  meant  to  admit 
another,  they  seem  to  be  bat  of  little  use  at  the  present  day. 

^y  letting  judgment  go  by  default  the  defendant  admits  a  cause  of 
action,  and  therefore  he  cannot  afterwards  insist  on  fraud  on  the  part  of  the 
plaintiff  {s).  Where  a  plea  to  a  count  in  indebitatus  assumpsit  is  pleaded 
as  to  a  precise  sum,  that  sum,  although  laid  under  a  videlicet,  is  admitted 
to  be  due,  and  must  be  covered  in  order  to  warrant  a  verdict  for  the 
defendant  (/).  So  where  a  party  has  solemnly  admitted  a  fact  under  his 
hand  and  seal,  he  is  estopped  not  only  from  disputing  the  deed  itself,  but 
every  fact  which  it  recites  (^/).  Thus,  if  one  deed  be  recited  in  another, 
which  latter  *is  proved  to  be  executed  by  the  party,  the  recital  will  be  *21 
evidence  of  the  execution  of  the  recital  deed  (.r).  In  the  case  of  Shelley 
V.  Wright  {y)  it  was  held  that  the  obligor  of  a  bond  was  estopped  from 
averring  against  the  obligee,  that  he  had  not  received  certain  sums  of 
money  for  the  obligee,  recited  in  the  condition  of  the  bond  to  have  been 
so  received  by  him.  So  a  recital  of  a  lease  in  a  deed  of  release  is  evidence 
of  the  execution  of  such  a  lease  {z).  So  the  date  of  a  lease  is  evidence 
that  it  was  executed  the  same  day  (a).  But  the  whole  of  a  recital  is  to 
be  taken;  and  therefore  if  a  patent  be  recited  to  be  surrendered,  and  one 
relies  upon  the  recital  as  proof  of  the  existence  of  the  patent,  it  will  also 
be  proof  of  a  surrender  {b).  Where  a  covenant  to  lay  out  a  sum  in  an 
annuity  recited  that  the  covenantor  had  given  a  bond  for  the  payment  of 
the  money,  the  recital  was  held  to  be  evidence  of  the  bond  (c).  The  sub- 
scription of  a  paper  by  one  as  a  witness  is  not  of  itself  proof  of  acqui- 
escence in  the  contents  {d). 

So  in  an  action  against  a  master  for  not  inserting  the  true  consideration 

{q)  Vol.  I.  p.  337.  Nor  can  a  notice  ofset-ofFor  particular  of  it  be  used  as  evidence  on  the  otlier  side.  lb. 
And  see  Miller  v.  Johnson,  2  Esp.  C.  60"2.  Slracy  v.  Blake,  1  M.  &  VV.  168.  The  statements  in  a  pfea 
held  bad  on  demurrer  are  not  evidence  for  the  plaintiff  on  the  general  issue.  Montgomery  v.  Richardson,^  5 
C.  &,  P.  247.  Neither  a  plea  nor  demurrer  to  a  bill  in  equity  is  evidence  by  way  of  admission  against  the 
defendant  in  another  transaction.  After  a  demurrer  to  a  bill  in  equity  overruled,  the  parly  may  still  go  on 
and  answer;  and  consequently  the  demurrer  is  not  to  be  taken  as  an  absolute  admission  of  the  facts  charged. 
And  on  the  same  principle  a  plea  in  equity  cannot  be  so,  for  it  amounts  merely  to  a  statement  of  circum- 
stances to  prove  that,  supposing  the  facts  charged  to  be  true,  the  defendant  is  not  bound  to  answer.  Tomkins 
V.  Ashby,^  1  M.  &  M.  32.  A  plea  in  a  discontinued  action  is  not  evidence  against  the  defendant  in  another 
action.     Allen  v.  Hartley,  Doug.  20.     A  demurrer  admits  those  facts  only  which  are  well  pleaded. 

(r)  See  Co.  Litt.  124,  b.  Doct.  PI.  295.  2  Will.  Sauud.  103,  n.  1.  Montgomery  v.  Richardson,^  5  C.  &  P. 
247.     Firmin  v.  Crucifix,"^  lb.  98. 

(s)  East  India  Company  v.  Glover,  I  Stra.  612. 

(0  Cousins  V.  Paddon,  2  C.  M.  &  R.  547.  But  the  plea  is  for  this  purpose  divisible.  lb.  And  see  Green 
V.  Marsh,  4  Dow,  P.  C.  669. 

{a)  B.  N.  P.  298.  See  Vol.  I.  Ind.  tit.  Estoppel.  In  other  cases,  although  the  parties  may  be  estopped., 
the  jury  are  not.     Goddard's  Case,  2  Co.  4,  b.;  B.  N.  P.  298. 

(x)  See  tit.  Recital. — Deed;  and  1  Salk.  186.  The  recital  of  an  ancient  charter  in  a  modern  one  is 
evidence.     Per  Abbott,  J.     Gervis  v.  Great  Western  Canal  Company,  5  M.  &,  S.  78. 

(y)  VVilles,  9.  See  also  Cossens  v.  Cossens,  Willes'  R.  25.  And  see  Bowman  v.  Taylor,  4  N.  &  M.  264. 
Rees  V.  Loyd,  Wight.  123. 

(«)  Per  Holt,  J.  Ford  v.  Gregy,  1  Salk.  186.  Com.  Dig.  Estoppel,  [B.]  5.  Crease  v.  Barrett,  1  C. 
M.  &  R.  919. 

(fif)  1  Salk.  485.  In  trespass  against  a  sheriff,  a  bill  of  sale,  reciting  the  writ,  the  taking,  and  the  sale  of 
the  goods,  is  evidence  against  him  of  these  facts.     Woodward  v.  Larking,  3  Esp.  C.  286. 

(6)  2  Vent.  171.  1  Com.  Dig.  Evidence,  [B.]  5.  A  recital  in  a  bond  that  the  parties  had  agreed  to  exe- 
cute a  bond  in  the  sum  of  500Z.,  does  not  confine  the  bond  to  that  sum  if  actually  executed  in  the  penal  sum 
of  1,000/.     Jngleby  v.  Swifl,'^  3  M.  &  S.  488.     10  Bing.  84. 

(c)  2  P.  Wins.  432.     Marchioness  of  Annandale  v.  Harris. 

(d)  1  Esp.  C.  57.  Where  a  party  executed  a  deed  (for  raising  money  on  an  annuity)  reciting  a  will,  and 
that  the  trustees  had  not  sold,  and  that  he  was  in  possession  by  their  permission;  held  that  such  admission 
was  evidence  to  show  that  he  was  not  the  legal  owner  of  the  estate.    Doe  v.  Coulthred,  2  Nev.  &.  P.  165. 
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in  an  indenture  of  apprenticeship,  the  recital  in  that  part  of  the  indenture 
executed  by  the  defendant,  that  A.  B,  put  himself  apprentice,  &c.,  is  evi- 
dence of  the  fact  against  the  defendant  (e).  So  a  grant  to  a  corporation  by 
a  particular  name  is  evidence  as  against  the  grantor,  that  the  corporation 
was  at  that  time  known  by  that  name  (/).  But  a  recital  will  not  operate 
as  an  estoppel,  or  as  evidence  against  one  who  was  neither  a  party  to  the 
deed,  nor  claims  under  a  party  {g).  Although  he  may  claim  title  under  a 
deed  containing  such  recital  (A).  Where  a  counsel  in  a  cause  admits  a  fact, 
even  by  inference,  it  is  to  be  taken  as  proved  {i). 
Admis.  Secondly,  there  is  a  strong  line  of  distinction  between  admissions  or  con- 

Bions  duct  upon  which  a  party  has  induced  others  to  act,  or  by  means  of  which 
''h'*^''^^^^  he  has  acquired  some  advantage  to  himself,  and  those  admissions  which 
upon.^*^  ^  have  been  made  without  any  reference  to  the  matter  litigated,  and  which 
are  not  immediately  connected  with  it:  in  the  former  case  the  party  is 
usually  concluded  absolutely  by  such  an  admission;  as  where  he  makes  an 
*22  ^admission  for  the  purpose  of  trial  {k).  Where  a  man  has  cohabited  with 
a  woman,  and  treated  her  in  the  face  of  the  world  as  his  wife,  he  cannot 
afterwards  object  to  a  creditor  who  supplied  her  with  goods,  that  she  is 
not  his  wife  (/).  So  where  a  man  has  held  himself  out  to  the  world  in  a 
particular  character,  he  cannot  afterwards  divest  himself  of  it,  in  order  to 
claim  that  to  which  under  the  assumed  character  he  is  not  entitled  {m),  A 
man  who  acquiesces  several  years  in  a  commission  of  bankrupt,  and  solicits 
the  votes  of  creditors  in  the  choice  of  assignees,  cannot  afterwards  dispute 
the  commission  [n).  So  a  petitioning  creditor  cannot  dispute  the  debt  in 
an  action  at  the  suit  of  the  assignees  (o).  So  a  defendant  is  estopped,  by 
the  recognizance  of  bail  entered  into  for  him  by  the  name  by  which  he  is 
sued,  from  pleading  a  misnomer,  although  he  is  no  party  to  the  recogni- 
zance {p)\  for  in  these  and  other  such  cases  the  party,  by  taking  the  benefit 
of  the  act,  has  conclusively  adopted  it.  So  a  tenant  cannot  dispute  his 
landlord's  title,  nor  can  a  copyhold  tenant  dispute  the  title  of  the  lord  of 
the  manor  [q).  A  tenant  is  concluded  by  the  statement  which  he  makes 
to  his  landlord,  as  to  the  time  of  entry  (r).  Respondents  obtaining  a  respite 
of  an  appeal  cannot  afterwards  object  the  want  of  notice  of  appeal  (*). 
Where  one  being  asked  his  name  previous  to  the  suing  out  of  process, 
represents  it  to  be  John,  he  cannot  in  an  action  of  trespass  against  the 
sheriff,  insist  that  his  name  is  WiUiam  {t).  So  where  a  man  has  made  a 
deliberate  administration  in  rem.,  by  giving  his  promissory  note,  or  by 
entering  into  a  bond,  or  other  obligation,  for  the  amount  of  goods  sold,  he 

(e)  Burleigh  v.  Slibbs,  1  T.  R.  465.  (/)  Mayor  of  Carlisle  v.  Blamire,  8  East,  493. 

(g)  1  Salk.  186.  Com.  Dig.  Evidence,  [B.]  5.  Ibid.  Estoppel,  [A.]  2.  But  it  may  be  secondary  evi- 
dence where  the  original  is  lost.  1  Salk.  286.  Com.  Dig-.  Evidence,  [B.]  5.  But  it  operates  against  those 
who  claim  under  the  party.     Fitzgerald  v.  Eustace,  Bac.  Ab.  Ev.  647.     2  P.  Wms.  432. 

(h)  A  deed  conveying  an  estate  to  B.,  but  to  which  B.  is  no  party,  recites  the  brankruptcy  of  A. ;  B.  con- 
veys the  estate  by  a  deed  which  contains  no  such  recital ;  the  former  deed  is  not  evidence  against  B.  of  the 
bankruptcy  of  A.  in  a  suit  as  to  other  lands.     Doe  v.  Shelton,^  3  Ad.  &  Ell.  265. 

(t)  Stracy  v.  Blake,  1  M.  &  W.  168.     As  to  admissions  by  an  attorney,  see  tit.  Attorney. 

(k)  Such  an  admission  must  either  be  proved  to  have  been  signed  by  the  attorney  on  the  record,  or  by  the 
authority  of  the  party  himself.     See  Vol.  I.  and  Ind.  tit.  Admissions. 

(I)  Watson  V.  Threlkeld,  2  Esp.  637.  Robinson  v.  Nahon,  1  Camp.  245.  Munro  v.  De  Chemant,  4  Camp.  215. 

(m)   Watson  v.  Threlkeld,  2  Esp.  637.     Robinson  v.  Nahon,  1  Camp.  245. 

(n)  Like  v.  Howe  and  Rogers,  6  Esp.  C.  20.  Flower  v.  Heebee,  2  Ves.  236.  (See  also  Clarke  v.  Clarke,  6 
Esp.  C.  61.) 

(o)  Harmer  v.  Davis,  1  Moore,  300,  (p)  Meredith  v.  Hodges,  2  N.  R.  453. 

(q)  Doe  d.  Nepean  v.  Budden,^  5  B.  &  A.  626.     See  tit.  Use  and  Occupation,  and  tit.  Ejectment. 

(r)  Doe  d.  Eyre  v.  Lambley,  2  Esp.  C.  635. 

(«)  R.  V.  Justices  of  Carmarthenshire,^  4  B.  &  Ad.  563. 

(t)  Price  V.  Harwood,  3  Camp.  108;  and  see  Bass  v.  Clive,  4  M.  &  S.  13. 
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is  conclusively  bound  by  it  in  the  absence  of  fraud,  or  perhaps,  of  mistake; 
for  the  very  intent  and  purpose  of  the  acknowledgment  is,  that  it  shall 
operate  as  conchisive  evidence  against  the  party  {u).  Where,  however,  a 
receipt  has  been  given  for  money,  it  is  not  so  conclusive  but  that  the  party 
may  show  that  it  was  given  under  a  mistake  (x),  and  that  he  did  not 
receive  the  sum  or  thing  in  question  (A).  So  a  parish  certificate  is  evi- 
dence, for  all  the  rest  of  the  world,  against  the  parish  which  granted  it, 
and  conclusive  as  to  the  parish  to  which  it  was  directed  (y).  Where  a 
plaintiff  signed  himself  M.  D.  it  was  held  that  he  was  to  be  taken  for  a 
physician,  and  that  he  could  not  maintain  an  action  for  fees  (z).  So  it  has 
been  said  that  proof  of  the  bankrupt's  submission  to  a  commission  is 
evidence  against  him  of  his  being  such  {a),  as,  if  he  obtain  his  discharge 
as  a  bankrupt  under  a  Judge's  order  ih).  But  the  *mere  surrender  of  the  *23 
bankrupt  is  not  sufficient,  because  it  is  compulsory  (c).  The  fact  that  a 
party  has  proved  a  debt  under  a  coamiission  of  bankrupt  is  not  even 
primd  facie  evidence,  in  an  action  by  the  assignees  of  the  bankrupt  against 
that  party,  of  the  requisites  to  support  the  commission  (of);  for  a  creditor 
has  not  the  means  of  knowing  what  was  the  evidence  upon  which  the 
party  was  declared  a  bankrupt;  and  by  proving  the  debt  he  at  most  gives 
credit  to  the  petitioning  creditor,  and  the  commissioners,  that  the  former 
has  not  sued  out  a  commission,  nr-r  the  latter  declared  the  party  bankrupt, 
without  proper  grounds  (e);  and  it  is  not  reasonable  that  he  should  be  put 
to  the  dilemma  of  being  barred  by  a  certificate,  or  of  being  taken  to  have 
admitted  that  every  act  necessary  to  support  the  commission  really  existed. 
Such  admissions  (/),  though  they  be  conclusive,  are  not  estoppels  in  the 

(u)  See  iVas^  V.  TMrner,  1  Esp.  C.  117.    Solomonsonv.  Turner,^  1  Starkie's  C.  51.    Vid.  iw/ra,  Assumpsit. 

(x)  Stratton  v.  Rastall,  2  T.  R.  366.     Benson  v.  Bennett,  1  Camp.  394.    Bristow  v.  Eastman,  1  Esp.  C.  172. 

( y)  4  T.  R.  256.     R.  v.  Headcorn,  Burr.  S.  C.  253. 

{z)  Lipscomb  v.  Holmes,  2  Camp.  441.     See  Charley  v.  Bolcolt,  4  T.  R.  317. 

(a)  Haviland  v.  Cook,  5  T.  R.  655. 

(6)  Goldie  v.  Gunstone,  4  Camp.  381.  Mercer  v.  Wise,  3  Esp.  219.  Watson  v.  Wace,^  5  B.  &  C.  153. 
Secus,  if  he  make  the  admission  merely  in  a  transaction  with  third  persons.  Heane  v.  Rogers,'^  9  B.  &  C.  577. 
See  11  Ves.  409. 

(c)  Per  Ld.  Ellenborough,  4  Camp.  382.  Neither  is  he  precluded  by  a  petition  to  the  Chancellor  to  enlarge 
the  time  of  surrendering.  Mercer  v.  Wise,  3  Esp.  C.  219.  Nor  by  an  application  to  a  commissioner  to 
appoint  an  official  assignee.     Munk  v.  Clarke,*  2  Bing.  N.  C.  299. 

(d)  Rankin  v.  Horner,  16  East,  191.  Stewart  v.  Richman,  1  Esp.  C.  108.  It  had  before  been  held,  that 
the  proving  a  debt  under  a  commission  of  a  bankrupt  estopped  the  party  from  afterwards  disputing  it.  Per 
Lord  Mansfield,  Walker  v.  Newell,  cited  3  T.  R.  322. 

(e)  Rankin  v.  Horner  and  another,  16  East.  191.  But  see  Maltby  v.  Christie,  1  Esp.  C.  340.  Walker  v. 
Burnell,  Dougl.  303;  3  T.  R.  321. 

(/)  See  further  Vol.  II.  tit.  Presumption.  An  executrix  who  uses  the  testator's  goods  as  her  own,  and: 
afterwards  as  her  husband's,  cannot  object  to  their  being  taken  in  execution  for  the  husband's  debt.  Quick 
V.  Staines,  1  B.  &  P.  293.  See  tit.  Sheriff.  A  petitioning  creditor  cannot  dispute  the  debt  in  an  action 
by  the  assignees.  Harmer  v.  Davis,  1  Moore,  300.  A  distress  on  one  as  tenant  is  evidence  of  the  tenancy. 
Lord  Falmouth  v.  Swann,^  8  B.  &  C.  459.  Where  A.  B.  executed  a  warrant  of  attorney  in  the  name  of  C 
B.,  held  that  judgment  was  properly  entered  up,  and/t./a.  issued  and  executed  against  him,  by  that  name. 
Reeves  v.  Slater,^  7  B.  &  C.  873.  The  obligor  of  a  bond  represented  to  a  purchaser  that  it  was  a  valid 
instrument,  and  would  be  paid  when  due;  he  cannot  afterwards  set  up  as  a  defence  that  it  was  void,  as 
having  been  given  for  a  gaming  debt.     Davison  v.  Franklin,^  1  B.  &,  Ad.  142.     One  of  a  committee  of  a 

(A)  (A  receipt  for  money  by  a  stranger  to  a  suit,  cannot  be  given  in  evidence  on  the  trial  of  the  cause. 
Craig  v.  Craig,  5  Rawle,  91.  Townsend  v.  Kerns,  2  Watts,  180.  But  to  this  rule  there  is  the  exception  of 
a  payment  to  a  public  officer  Per  Gibson,  Ch.  J.  in  M^Call  v.  Neely,  3  Watts,  73.  See  also  Cluggage  v. 
Swan,  4  Binn.  150.  Payment  may  be  proved  by  parol,  though  there  be  a  receipt  fir  it  in  writing,  without 
producing  or  accounting  for  it.  Southwick  v.  Hayden,  7  Cow.  334.  Though  a  receipt  in  writing  and  even 
under  seal  be  absolute  in  its  terms,  it  is  not  conclusive,  and  it  may  be  rebutted  by  parol  evidence.  Johnson 
V.  Weed,  9  John.  R.  310.  Thompson  v.  Fausset,  1  Peters,  C.  C.  R.  182.  Watson  v.  Blaine,  12  Serg.  &  R. 
131.     Tucker  v.  Maxwell,  11  Mass.  R.  143.) 
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Strict  and  technical  sense,  which,  to  be  concUisive,  must  be  pleaded;  but 
are  conclusive  upon  the  evidence,  on  the  principles  of  good  sense  and 
sound  poHcy  (,§•). 

Thirdly.  Where  the  admission  or  declaration  is  quite  foreign  to  the 
question  peiuhng,  although  admissible,  yet  it  is  not  in  general  conclusive 
evidence  (A),  and  though  a  party  nsay,  by  falsifying  his  former  declaration 
or  oath,  show  that  he  has  acted  illegally  and  immorally,  yet  as  he  is  not 
guilty  of  any  breach  of  good  faith  in  the  existing  transaction,  and  has  not 
induced  others  to  act  upon  his  admission  or  declaration,  nor  derived  any 
benefit  from  it  against  his  adversary,  he  is  not  bound  by  it;  the  evidence 
in  such  cases  is  merely  presumptive,  and  liable  to  be  rebutted.  Where 
the  admission  consists  in  a  loose  and  careless  declaration,  if  it  be  evidence 
at  all,  it  is  of  little  weight  (A).  Proof  that  B.  has  dealt  with  A.  as  the 
farmer  *of  the  post-horse  duties  is  evidence  in  an  action  by  Jl.  against  B., 
to  prove  that  he  is  so  {i).  Upon  an  indictment  under  the  27th  of  Eliz.  for 
remaining  in  this  kingdom  forty  days  after  taking  orders  from  the  See  of 
Rome,  proof  that  the  defendant  had  officiated  here  as  a  Romish  priest  was 
held  to  be  evidence  of  his  having  taken  orders  {k). 

In  an  action  for  non-residence,  proof  that  the  defendant  has  acted  as  the 
parson,  is  evidence  against  him  that  he  is  such  (/).  In  an  action  for  not 
setting  out  tithes,  proof  that  the  defendant  has  paid  tithes  to  the  plaintiff  is 
evidence  of  his  title  to  receive  them  {m).  An  acknowledgment  by  the  de- 
fendant that  his  trade  is  a  nuisance,  is  admissible,  although  not  conclusive 
evidence  against  him,  upon  an  indictment  for  setting  up  his  trade  at 
another  place  («,),  Proof  that  A.  B.,  as  the  proprietor  of  a  newspaper, 
had  given  .security  for  the  payment  of  the  duties  on  advertisements,  and 
had  from  time  to  time  applied  to  the  Stamp-office  concerning  duties  on  the 
paper,  was  held  to  be  evidence  that  he  was  the  publisher  (o).  A  descrip- 
tion by  the  party  as  to  his  situation  is  evidence  against  liimself  that  he 
holds  that  situation  {p).  And  therefore,  on  an  information  against  a  mili- 
tary officer  for  false  nuisters,  the  returns  themselves  in  which  he  described 
himself  to  be  such  officer  were  held  to  be  evidence  of  the  fact  {q). 

An  advertisement  by  an  auctioneer  of  the  sale  of  the  property  of  c/^.  B.  a 
bankrupt,  is  evidence  in  an  action  by  him  against  the  assignees  that  t/5.  B. 
was  a  bankrupt  (r).     In  an  action  for  slandering  the  plaintifi'  in  his  pro- 


company  empowered  by  Act  of  Parliament  to  carry  on  certain  works,  is  not  estopped  by  having  joined  in 
making  calls  on  subscribers,  or  by  payment  of  calls,  from  disputing  their  validity,  if  illegal;  for  such  calls 
being  against  law,  no  person  could  be  misled.  Stratford  and  Moreton  Railway  Company  v.  Stratton,^  2  B. 
&  Ad.  518.  A  relator  who  did  not  concur  in  the  election  of  the  defendant,  although  he  appeared  afterwards 
to  have  acted  and  attended  corporate  meetings  with  him,  may  still  sustain  the  application  for  a  quo  warranto. 
R.  V.  Benney,"^  1  B.  &  Ad.  684;  and  see  R.  v.  Clarke,  1  East,  38.  Secus  where  he  had  concurred  in  the 
election  of  others  at  the  time  when  the  same  objection  to  the  title  of  the  elected,  and  of  which  he  sought  to 
avail  himself  on  the  motion,  was  made  and  overruled.  R.  v.  Parkyn,^  ]  B.  &  Ad.  690;  and  see  R.  v.  Symonds, 
4  T.  R.  233.     R.  v.  Mortlock,  3  T.  R.  300. 

(g)  See  the  observations  of  Abbott,  L.  C.  J.,  5  B.  &  C.  155. 

(h)  Burr.  2057;  2  Wils.  399;  and  Lord  Ellenborough's  observations,  1  M.  &  S.  636, 

(i)  Radford  v.  M'Intosh,  3  T.  R.  682.  And  see  Peacock  v.  Harris,  10  East,  104.  Lister  v.  Priestley, 
Wightw.  67. 

(k)  R.  V.  Kerne,  2  St.  Tri.  694.     R.  v.  Brommich,  2  St.  Tr.  966. 

(l)  Bevan  v.  Williams,  3  T.  R.  635. 
,      (m)  Per  Lord  Kenyon,  3  T.  R.  635;  4  T.  R.  367,  per  Buller,  J. 

(n)  R.  V.  Neville,  Peakc's  C.  91.  (o)  R.  v.  Topliam,  4  T.  R.  126. 

(p)  R.  v.  Gardner,  2  Camp.  51.3.  {q)  Ibid. 

(r)  Malthy  v.  Christie,  1  Esp.  C.  340.  Booth  v.  Coward,  1  B.  &  A.  677.  Inglis  v.  Spence,  1  Cr.  M.  «fe 
R.  432.  So  where  the  defendant,  with  a  view  to  a  commission,  made  affidavit  that  the  party  had  become 
bankrupt.     Ledhetter  v.  Salt,^  4  Bing.  623. 

(A)  (Proof  of  declarations  m.ide  by  a  witness  out  of  court,  in  corroboration  of  testimony  given  by  him  on 
the  trial  of  a  cause,  is,  as  a  general  and  almost  universal  rule,  inadmissible.    Robb  v.  Hackley,  23  Wend.  50.) 
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fession   as  an   attorney,  the  words  importing   that  the  plaintiff  was  an 
attorney  are  evidence  of  the  fact  (s). 

Where  a  lessee  covenanted  that  the  lease  should  be  avoided  by  his  bank- 
ruptcy, proof  of  his  submission  to  a  commission  was  held  to  be  evidence 
of  bankruptcy  without  proof  of  any  act  of  bankruptcy  (t). 

The  oath  of  a  party  taken  before  the  commissioners  of  the  income-tax  is 
evidence  upon  an  information  under  the  game-laws  (u),  but  not  conclusive. 
So  the  omission  of  a  debt  by  an  insolvent  in  his  schedule  is  evidence 
against  him,  although  it  does  not  stop  him  from  suing  (x).  So  in  a  suit 
between  the  lord  of  a  manor  and  the  devisee  of  a  copyhold,  the  recital  of 
the  devise  in  *the  admittance  is  evidence  of  the  devise  against  the  lord,  *25 
although  it  would  not  have  been  so  against  the  heir  (3/). 

In  an  action  for  bribing  of  one  who  had  a  vote  at  an  election,  the  very 
offer  to  bribe  is  evidence  against  the  defendant  that  the  party  solicited  had 
a  right  to  vote  (z)  (A). 

In  the  case  of  Morris  v.  Miller  (a)  it  was  held,  that,  in  an  action  for 
criminal  conversation,  an  admission  by  the  defendant  that  he  had  commit- 
ted adultery  with  the  wife  of  the  plaintiff  was  not  sufficient,  without  proof 
of  a  marriage  in  fact.  But  when  this  doctrine  was  urged  in  a  subsequent 
case  (b)  the  Court  observed,  as  to  the  case  of  criminal  conversation,  "To 
be  sure,  a  defendant's  saying  in  jest,  or  in  loose  rambling  talk,  that  he  had 
lain  with  the  plaintiff's  wife,  would  not  be  sufficient  alone  to  convict  him 
in  that  action;  but  if  it  were  proved  that  the  defendant  had  seriously  and 
solemnly  recognized  that  he  knew  the  woman  he  had  lain  with  was  the 
plaintiff's  wife,  we  think  it  would  be  evidence  proper  to  be  left  to  a  jury, 
without  proving  a  marriage." 

Answers  in  Chancery,  as  has  been  seen,  operate  as  admissions  upon  oath 
(c).  It  seems,  however,  that  an  admission  by  the  defendant,  even  to  an 
answer  in  Chancery,  is  merely  secondary  evidence  as  to  the  execution  of  a 

(s)  Berryman  v.  Wise,  4  T.  R.  366.  Peurce  v.  Wkale,^  5  B.  &  C.  39;  and  see  Vol.  II.  tit.  Libel.  In  a 
qvi  tarn  action  against  a  collector  of  taxes,  it  is  not  necessary  to  give  in  evidence  his  warrant.  Proof  that 
he  has  acted  as  collector  is  sufficient.  Lister  v.  Priestley,  Wightw.  67.  Accounting  with  one  as  farmer  of 
the  tolls  of  a  turnpike,  who  has  assumed  that  character  by  consent  of  those  concerned,  estops  the  party  from 
disputing  the  validity  of  his  title,  when  suing  by  account  stated  for  those  tolls.  Peacock  v.  Harris,  10  East, 
104.  In  an  action  against  overseers,  acts  done  by  them  in  that  capacity  are  evidence  of  their  being  over- 
seers. MerriWs  Lessee  v.  Whitechurch,  Salisbury  assiz.  1817.  But  they  were  not  concluded  by  the  acts  of 
former  overseers,  without  regular  proof  of  their  appointment.  Or  by  the  act  of  a  co-defendant  previous  to 
the  commencement  of  his  ovcrseership. 

(0  Doe  V.  Hodgson,  cor.  Abbot,  L.  C.  J.     Sitting  after  Easter  T.  1823. 

(m)  R.  v.  Clarke,  8  T.  R  120.  So  a  return  under  the  stat.  1  &  2  G.  4,  c.  87,  of  corn  in  the  possession  of 
a  part)',  as  sold  and  delivered  to  B.,  does  not  preclude  him  from  showing  that  it  was  delivered  to  D,  on 
account  oC  B.,  but  that  B.  was  not  to  have  possession  before  payment.     Woodley  v.  Brown^  2  Bing.  528. 

{x)  3  Camp.  13. 

(y)  Lord  Raym.  735. 

(«)  Coomhe  v.  Pitt,  Burr.  1586;  and  Rigg  v.  Curgenven,  2  Wijs.  395.  In  both  those  cases  the  bribee  was 
admitted  to  vote,  which  was  held  to  be  the  strongest  evidence  of  his  right  to  vote;  but  Lord  Mansfield  and 
the  rest  of  the  Court  (Burr.  1590),  held  expressly,  that  a  man  who  had  given  money  to  another  for  his  vote 
should  not  be  admitted  to  say  that  he  had  no  vote. 

(a)  Burr.  2057.  Qu.  whether  this  is  the  same  with  the  case  cited  2  Wils.  399,  under  the  names  of  Dr. 
Smith  V.  Miller? 

(6)  2  Wils.  399.  (c)  Supra,  Vol.  I.  tit.  Judicial  Instruments. 

(A)  (A  promissory  note  void  in  law  may  be  used  as  evidence  of  an  acknowledgment  of  a  debt  to  take  the 
case  out  of  the  statute  of  limitations.  Utica  Ins.  Co.  v.  Kip,  3  Wend.  369.  But  see  Law  v.  Merrills,  6  Wend. 
277.  In  prosecutions  for  bigamy,  the  mere  confession  of  the  defendant  is  not  sufficient  evidence  of  the  first 
marriage.  The  People  v.  Humphrey,  7  John.  R.  314.  Aliter  except  in  prosecutions  for  bigamy,  and  crim, 
con.  actions.   Fenton  v.  Reed,  4  John.  R.  52. 
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deed,  and  therefore  does  not  supersede  the  necessity  of  proving  it  by  the 
subscribing  witness,  because  a  fact  may  be  known  to  the  subscribing  wit- 
ness which  is  not  known  to  the  obHger,  and  he  is  entitled  to  avail  huiiself 
of  all  the  knowledge  of  the  subscribing  witness  relating  to  the  transaction 
(d).  But  this  objection  does  not  apply  where  the  party  enters  into  an  ad- 
mission with  a  view  to  the  trial  of  the  cause.  And  it  has  been  held  that  a 
declaration  by  the  lessee  of  a  plaintiff  in  ejectment,  that  he  has  assigned  a 
lease,  is  evidence  of  the  fact  (e). 

So  in  some  other  cases,  where  the  subject  of  admission  is  usually  authen- 
ticated and  proved  in  a  formal  and  solemn  manner,  and  the  existence  of 
the  fact  includes  legal  considerations  not  likely  to  be  understood  by  the 
party,  belter  evidence  than  his  sisnple  oral  admission  is  frequently  required; 
as,  wliere  a  prisoner  upon  an  indictment  for  bigamy  has  admitted  the  for- 
mer marriage  (/);  for  this,  it  has  been  held  (^),  does  not  supersede  the 
necessity  of  formal  proof  of  the  first  marriage. 

A  ujere  voluntary  affidavit  is  evidence  against  the  party  who  makes  it 
as  a  confession  (A).  So,  as  has  been  seen  in  some  cases,  a  bill  in  equity  is 
*26  evidence  *  against  the  complainant  (i).  So  a  paper  written  by  a  defendant, 
though  signed  by  a  third  person,  is  evidence  against  him  (k.) 
Indirect  In  general  an  admission  may  be  presumed,  not  only  from  the  declaration 
admis-  of  a  party,  but  even  from  his  acqui(!sceiice  or  silence.  As,  for  instance, 
where  the  existence  of  the  debt,  or  of  the  particular  right,  has  been  inserted 
in  his  presence  and  he  has  not  contradicted  it.  So  an  acquiescence  and 
endurance,  when  acts  are  done  by  another,  which,  if  wrongfully  done,  are 
encroachments,  and  call  for  resistance  and  opposition,  are  evidence,  as  a 
tacit  admission  that  such  acts  could  not  legally  be  resisted  (/). 

{d)  PerLe  Blanc,  J.,  Call  v.  Dunning,  4  East,  53;  Abbott  v.  Plumb,  Dougl.  205.  But  it  has  been  held, 
that  a  drclaralinn  by  the  lessor  of  the  plaintiff  in  ejectment  that  he  has  assigned  a  lease  is  evidence  of  the 
fact.     Doe  v.  Watson,^  2  Starkie's  C.  230. 

(e)  Doe  V.  Watson,  2  Slarkic's  C.  230.  But  a  party's  admission  of  having  executed  a  bond  does  not  super- 
sede the  ordinary  proof     Abbott  v.  Plumbs,  Uouo-.  205. 

(/)  See  tit.  Polygamy.  So  where  the  plaintiff  in  assumpsit  h.nd  admitted  his  discharge  under  an  insolvent 
act,  w  hith  was  set  up  as  a  defence.  See  3  Camp.  136.  So  an  admission  by  the  plaintiff  at  a  tavern  that  he 
had  been  discharged  as  an  insolvent  was  held  to  be  inconclusive,  as  comprising  matter  of  law  as  well  as  of 
fact.     Summerset  v.  Adnmson,^  1  Bing.  73. 

iff)   By  Le  Blunc,  J  ,  York  Assizes. 

(h)  Style,  446.  Sacheverelv.  Sacheverel,  Bac.  Ab.  Ev.  628.  An  answer  to  a  bill  in  Chancery  filed  against 
the  defendant  by  a  stranger,  may  be  read  to  show  the  adniission  of  a  particular  fact,  though  it  is  not  evi- 
dence of  a  judicial  proc-eeding.  Grant  v.  Jackson,  bart.  and  others,  Peaki;'s  C.  203.  An  answer  in  Chan- 
cery, stntmg  that  the  defendant  "  believes  that  H-  M.  was  possessed  of  the  leasehold  premises  mentioned  in 
the  bill,"  is  evidence  against  him  in  an  action  of  ejectment  brought  by  the  executor  of  H.  M.  to  show  that 
the  testator  had  a  chattel  interest  in  the  property.  Doe  d.  Digby  v.  Steele,  3  Camp.  115.  The  holder  of  a 
bill  overdue  gives  in  a  blank  schedule  under  an  insolvent  act.  This  is  not  such  an  acknowledgment  that  the 
bill  has  lieen  satisfied  ns  will  discharge  the  defendant,  the  acceptor.  Hart  v.  Neivman,  3  Camp.  C.  13.  See 
R.  V.  Peversham,  8  T.  R.  352.  A  letter  by  a  party,  in  which  he  speaks  of  a  ship  as  his  own  ship,  does  not 
conclude  him  from  showing  that  he  used  these  expressions  as  agent  to  a  third  person.  Culloch  v.  Boyd,^ 
Holt's  C.  487.  In  assumpsit  for  a  copyhold  fine,  the  defendant  is  not  estopped  by  the  rent  reserved  by  him 
on  the  premises  from  showing  the  real  value.  Lord  Verulam  v.  Howard,'^  7  Bing.  327,  and  6  M.  &  P.  148, 
and  see  Halton  v.  Hassell,  2  Str.  1042. 

(i)  Vide  ante,  Vol.  I.  Ind.  tit.  JuoicrAL  Instruments. 

{k)  Alexander  v.  Browv,^  1  t\Trr.  288. 

{I)  See  the  observations  of  Abbott,  Ld.  Ch.  J.  in  Steel  v.  Prickett,^  2  Starkie's  C.  471.  If  A.  having  title 
to  premises  in  the  possession  of  B.,  suffer  B.  to  make  alterations  inconsistent  with  such  title,  it  is  evidence 
to  go  to  a  jury  o''  recognition  of  A.  of  the  right  of  B.  Doe  d.  Winrkley  v.  Pye,  esq.  Principal  of  Barnard's 
Inn,  1  Es|\  C.  364.  And  see  Doe  v.  Allen,  3  Taunt.  78.  Covenant  by  a  lessee  that  the  lease  shall  become 
void  if  he  became  bankrupt,  proof  of  his  submission  to  the  commission  is  evidence,  without  j)roving  an  act 
of  b;mkruptcy.  Doe  v.  Hodgson,  West.  Sitt.  after  Easter  Term,  1823,  cor.  Abbott,  L.  C.  J.  The  drawer  of 
a  dishonoured  bill  ohjticts  to  pay  tlie  amount,  on  the  ground  of  his  having  received  no  consideration,  but  says 
nothinar  concerning  the  indorsement;  his  silence  in  this  respect  is  not  an  admission  of  the  handwriting  of  the 
first  indorser.  Duncan  v.  Scott,  1  Camp.  C.  100.  Although  what  has  been  said  in  the  presence  of  a  party, 
is  admissible  in  evidence  for  the  purpose  of  introducing  or  explaining  anything  said  by  him,  or  even  of 
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Where  notice  to  quit  is  served  personally  upon  a  tenant,  and  he  makes 
no  objection  to  the  time  specified  in  the  notice,  it  is  prhnd  facie  evidence 
of  admission  and  acquiescence  (m);  but  if  the  party  cannot,  or  does  not, 
read  tlie  notice  when  served,  no  such  inference  can  be  made  {n). 

Evidence  of  tliis  class  declines  by  gradual  shades,  from  the  most  express 
and  solemn  admissions  down  to  expressions  and  acts  which  afford  but 
remote  and  weak  presumptions  as  to  the  particular  fact  in  question;  for  it 
has  already  been  seen,  that  the  conduct  of  the  party  himself  who  knows 
the  truth  of  the  fact,  or  who  may  be  presumed  to  know  it,  is  always  evi- 
dence against  himself  (A). 

An  adn)ission  made  for  the  purpose,  as  it  is  usually  termed,  of  buying 
peace,  is  not  allowed  to  be  taken  advantage  of  for  the  purposes  of  evidence, 
*  since  the  offer  may  have  resulted,  not  from  a  consciousness  of  the  truth  of  *27 
the  claim,  but  a  desire  to  avoid  litigation  (o).  And,  therefore,  where  it 
appears  to  be  probable  that  such  was  the  motive,  the  evidence  is  not  ad- 
missible (/>)  (B).  But  the  ofi'er  of  a  sum  of  money  by  way  of  compensa- 
tion is  admissible,  unless  it  be  accompanied  with  a  notification  that  it  is 
made  without  prejudice,  or  is  confidential  [q). 

So  an  admission  made  conditionally,  where  the  condition  has  not  been 

raising  an  inference  from  his  silence,  the  ru.e  docs  not  apply  to  assertions  or  declarations  made  by  a  third 
person  in  the  presence  and  hearing  of  a  party  on  an  inquiry  before  a  magistrate  on  a  penal  charge,  even 
although  the  party  might  if  he  had  chosen  cross  examined  that  third  person  or  commented  on  his  statement; 
for  in  such  proceedings  a  regularity  and  order  of  proceeding  is  adopted  which  prevent  a  parly  from  inter- 
posing when  and  how  he  pleases;  and,  consequently,  the  same  inferences  cannot  be  drawn  from  his  conduct 
or  his  silence  as  in  ordinary  cases.     Melenv.  Andrews,^  1  Mood.  &.  M.  336. 

(m)  See  Ejectment  by  Landlord. 

(n)  Thomas  d.  Jones  v.  Thomas,  2  Camp.  559.  Doe  v.  Forsier,  13  East,  405.  Doe  v.  Briggs,  2 
Taunt.  109. 

(o)  3  Esp.  C.  1 13.     B.  N.  B.  236.     1  Esp.  C.  143. 

(p)  And  therefore  it  is  said,  that  if  A-  sue  B.  for  100/.,  and  B.  offer  to  pay  20Z.,  it  shall  not  be  received  as 
evidence,  for  that  neither  admits  nor  ascertains  any  debt,  and  is  no  more  than  saying  he  would  give  20/.  to 
get  rid  of  the  action;  but  that  if  an  account  consist  of  ten  articles,  and  B.  admit  that  such  a  one  is  due,  it 
will  be  good  evidence  for  so  much.  Peake's  Ev.  19,  citing  Bull.  N.  P.  236.  In  the  case  of  Waldridge  v. 
Kennison,  I  Esp.  0.  143,  Lord  Kenyon  is  stated  to  have  held,  that  an  admission  or  confession  m^de  pending 
and  under  the  faith  of  a  treaty,  and  into  which  the  party  might  have  been  led  by  the  confidence  of  an 
expected  compromise,  could  not  be  given  in  evidence  to  his  prejudice;  but  that,  under  such  circuiiistances, 
the  admission  of  a  fact,  such  as  the  handwriting  of  the  party,  which  was  not  connected  with  the  merits, 
might  be  received  in  evidence.  The  rule  does  not  extend  to  an  offer  to  refer,  for  that  is  not  a  concession  for 
the  purpose  of  peace,  Thomas  v.  Austen,^  2  D.  &  R.  359 ;  nor  to  a  treaty  which  is  concluded.  Frogwell  v. 
Llewellyn,  8  Price,  122. 

iq)  Wallace  v.  Small  3  M.  &  M.  446.  Hill  v.  Elliott,^  5  C.  &  P.  436.  Waits  v.  Lawson,  lb.  447.  The 
rule  is  applicable  only  to  treaties  for  the  purpose  of  ending  suits  which  are  not  eventu:illy  brought  to  a  con- 
clusion ;  but  does  not  apply  to  agreements  perfected  and  executed,  although  the  subject-mutter  and  objects  of 
such  agreements  may  be  a  compromise  of  previously  existing  differences  between  the  parties.  Froysell  v. 
Lewelyn,  9  Pri.  122.  The  defendant  was  sued  for  work  done  on  premises  in  the  occupation  of  his  tenant; 
and  upon  an  interview  between  the  plaintiff  and  his  attorney,  the  defendant  and  his  tenant,  it  was  agreed 
that  the  tenant  out  of  the  rent  should  pay  the  debt  (which  he  accordingly  did),  and  that  the  defendant 
should  pay  two-thirds  of  the  costs;  this  not  being  done,  the  plaintiff  proceeded  in  the  action.  At  the  trial 
he  failed  in  proving  the  defendant's  liability  for  the  work,  but  relied  on  the  arrangement  so  made  as  an  ad- 
mission of  tlie  debt.  Held  (per  Littledale  and  Holroyd,  JJ.,  diss.  Bayley,  J.)  that,  if  even  it  were  admis- 
sible in  evidence,  as  being  upon  a  negotiation  for  a  compromise,  it  did  not  show  an  original  right  of  action, 
although  it  might  have  been  evidence  to  support  a  new  ground  of  action  in  that  agreement.  Lofts  v.  Hud- 
son,5  2  M.  &  Ry.  481. 

(A)  (If,  afler  the  dishonour  of  a  note,  the  indorser  promise  to  pay  it,  such  promise  is  presumptive  evidence 
of  the  demand  and  notice.     Breed  v.  Hillhouse,  7  Conn.  R  523.) 

(B)  {Feck  V.  Botsford,  7  Conn.  R.  172.  Williams  v.  Thorp,  8  Cow.  201.  Spence  v.  Spcnce,  4  Watts,  165, 
Baird  v.  Rice,  1  Call,  18.  Williams  v.  Price,  5  Munf.  507.  Miller  v.  Halsey,  2  Green.  An  offer  to  pay 
money  by  way  of  compromise  is  inadmissible  in  evidence,  but  the  confession  of  particular  facts,  indepen- 
dent of  an  offer  to  pay,  may  be  given  in  evidence  against  the  parly  making  it,  although  then  treating  for  a 
compromise.  Marsh  v.  Gold,2  Pick. 285.  Gerrish  v.  Sweetser,  4  Id.  374.  DAognyv.  Rentoul,  2  Martin,  175. 
See  also  Hartford  B.  Co.  v.  Granger,  4  Coim.  R.  148.     Fuller  v.  Hampton,  5  Id.  417.) 
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Conditional  performed,  or  with  reference  lo  particular  circumstances,  or  to  the  par- 
admis-  licular  State  of  tiie  pleadings,  &c.,  is  not  admissible  in  evidence  under 
different  circumstances.  It  was  once  held,  that  admissions  made  upon  a 
reference  which  turned  out  to  be  ineffectual,  were  not  afterwards  admis- 
sible; but  Lord  Kenyon  said,  in  a  subsequent  case,  that  this  was  going 
too  far,  and  that  he  should  receive  all  such  admissions  as  the  party  would 
be  compelled  to  make  by  a  bill  of  discovery  (r),  and  the  arbitrator  may 
be  called  as  a  witness  to  prove  them. 

An  agreement  to  admit  a  fact  on  the  trial  applies  to  every  trial  which  the 

Court  may  direct  (s). 

Compul-         Admissions  by  a  bankrupt  upon  an  examination  before  commissioners 

sory  ad-     are  evidence  against  him,  although  he  might  havc  demurred  to  the  ques- 

missions.    jj^j^g  ^^^^  because  they  might  subject  him  to  penalties.    And  so  it  seems  are 

*2S      *all  answers  made  by  a  witness  in  examination  in  a  court  ofjustice,  although 

he  might  have  objected  to  answering  the  questions  (u).     So  is  evidence 

given  by  the  party  in  court,  although  he  had  no  opportunity  of  entering 

into  an  explanation  of  the  circumstances  under  which  the  fact  took  place 

(x).     So  is  evidence  given  under  compulsory  authority  before  a  committee 

of  the  House  of  Commons  (y).     But  a  compelled  admission  is  not  evidence 

of  an  account  stated  (z).    But  it  will  be  seen  that  admissions  or  confessions 

extorted  by  any  kind  of  duress  or  threats  are  not  evidence  in  criminal  cases. 

By  a  party     The  admission  of  apar/y  on  the  record  is  evidence,  although  he  be  but 

to  the  re-    a  trustee  for  another,  and  although  it  appear  from  the  admission  itself  that 

^°^'^'         he  is  such  (a)  (A).     And,  therefore,  an  admission  by  the  obligee  of  an 

(r)  Slack  v.  Buchanan,  Peake's  C.  5.  Gregory  v.  Howard,  3  Esp.  C.  113.  Doe  v.  Evans,^  3  C.&  P.  219. 
7\irton  V.  Benton,  1  P.  Wms.  496.     Harman  v.  Vanhation,  2  Vern.  717.     WesUake  v.  CoUard,  B.  N.  P.  236. 

(s)  Elton  V.  Larkins,  1  Mo.  &  R.  196.  Although  the  attorney  of  the  party  retract  it  before  the  new  trial. 
Doe  V.  Bird,^  7  P.  &  C.  6.  So  a  special  case  settled  on  one  trial,  has  been  admitted  as  evidence  on  a  second. 
Van  Wart  v.  Wolley,^  R.  &.  M.  5. 

(t)  Smith  \.  Beadnall,\  Camp.  30.  Stochjleth  v.  De  Tastet,  4  Camp.  10.  Gilling  v.  Summerset,  cor. 
Abbott.  Ld.  C.  J.  West.  Sitt.  after  Mich.  1823.  Robson  v.  Alexander,  1  B.  &  P.  448.  Although  part  only  of 
what  he  swore  was  taken  down.  Milward  v.  Forbes,  4  Esp.  C.  172.  It  has  been  held  that  a  bankrupt  is 
compellable  to  answer  questions  by  commissioners,  on  examination,  which  may  subject  him  to  penalties  for 
gaming  or  trading  as  a  smuggler,  or  being  a  clergyman.  Ex  parte  Meynolt,  Atk.  200.  Ex  parte  Barr, 
Cooke,  200.  And  that  one  who  has  money  of  the  bankrupt's  in  his  hands,  must  account  for  it,  though  he 
may  subject  himself  to  penalties.  Ex  parte  Symes,  11  Ves.  521.  Where  the  examination  of  the  defendant 
is  prima  facie  admissible  for  the  plaintiflf,  the  opposite  party  caimot  interpose  evidence  to  qualify  or  show 
that  it  was  inadmissible,  but  it  ought  afterwards  to  be  given  as  part  of  the  defendant's  case. 

(u)  Infra,  28.  (x)  Collett  v.  Lord  Keith,  4  Esp.  C.  212. 

(y)  R.  V.  Merceron,*  2  Starkie's  C.  366.  {z)  Tucker  v.  Barrow,  7  B.  &  C.  62. 

(a)  Bauerman  v.  Radenius,  7  T.  R.  663.  This  was  an  action  by  the  plaintiiFs,  who  were  the  shippers  of 
goods  on  behalf  of  Van  Dycke  &  Co.,  against  the  defendants,  for  the  damaging  of  goods  in  the  course  of 
the  carriage ;  and  the  question  was,  whether  a  letter  from  the  nominal  plaintiffs,  from  which  it  appeared 
that  Van  Dycke  &,  Co.  were  the  real  plaintiffs,  and  had  indemnified  them,  could  be  read,  in  order  to  prove  an 
admission  that  the  defendants  were  wholly  free  from  blame.  The  evidence  was  rejected  upon  the  trial,  but 
the  Court  of  K.  B.  were  afterwards  of  opinion  that  the  evidence  ought  to  have  been  admitted,  on  the  ground 
that  the  plaintiff  in  a  cause  must  be  considered  as  having  an  interest  in  the  action  ;  and  Lawrence,  J.  ob- 
served, that  he  had  looked  into  the  books,  and  could  not  find  one  case  in  which  it  had  been  held  that  an 
admission  by  the  plaintiff  on  record  was  not  evidence.  See  Gibson  v.  Winter,^  5  B.  &.  Ad.  96;  Salk.  260. 
Payne  v.  Rogers,  Dougl.  407,  where  the  tenant,  a  nominal  plaintiff,  having  given  a  release  to  the  defendant, 
the  Court  ordered  it  to  be  given  up  on  an  application  by  the  landlord.  See  Craib  v.  D^Aeth,^  7  T.  R.  670,  in 
note.  In  Buller's  N.  P.  237,  it  is  laid  down,  that  the  answers  of  a  trustee  can  in  no  case  be  admitted  as  evi- 
d«r>ce  against  a  cestui  que  trust. 

(A)  {Smith  v.  Sims,  1  Esp.  C.  330.  Insolvent  received  a  bill  of  exchange  for  £500,  as  agent  of  the  trus- 
tees of  his  estate;  the  defendant  without  knowledge  of  the  insolvency  advanced  ,£50  on  it,  which  was  admit- 
ted by  the  plaintiffs  to  be  due  to  him ;  defendant,  then  offered  insolvent's  letters  to  prove  further  advances, 
but  they  were  not  received  in  evidence,  because  the  insolvent  was  not  a  party  to  the  action,  and  might  have 
been  produced  as  a  witness.  Though  as  a  general  rule,  the  declarations  and  acts  of  the  party  on  record, 
•whether  he  had  or  had  not,  an  interest  in  the  subject  at  the  time  of  making  and  performing  them,  are  ad- 
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assigned  bond,  in  wliose  name  the  action  mnst  necessarily  be  brought,  is 
evidence  to  bar  the  action  (6.)  And  in  an  action  by  the  consignor  of  goods, 
on  behalf  of  the  consignee  against  the  captain,  it  was  held  that  a  letter 
written  by  the  plaintiff  was  evidence  against  him  (c). 

And  an  admission  by  one  who  sues  as  the  assignee  of  a  bankrupt,  made 
before  his  appointment  of  assignee,  is  inadmissible  against  him  in  that  cha- 
racter (c/). 

But  the  admission  by  a  guardian,  although  he  be  the  plaintiff  on  record, 
is  not  evidence  against  the  infant  (e);  nor  can  the  answer  of  the  guardian 
in  Chancery  be  read  against  the  infant  (/) 

In  settlement  cases,  all  declarations  by  rated  parishioners  are  evidence 
*against  the  parish,  for  they  are  parties  to  the  cause  (g).    And  it  is  not  ne-      *29 
cessary  to  show  previously  that  the  party  has  refused  to  be  examined  (h). 
But  an  admission  by  a  corporator  is  not  evidence  in  actions  against  the 
corporation  («),  unless  it  be  made  in  an  official  capacity. 

So  the  admissions  of  the  party  really  interested,  although  he  be  no  party  By  party  in 
to  the  suit,  are  evidence  against  him;  for  the  law,  with  a  view  to  evidence, '"^^'''^^^* 
regards  the  real  parties.  Thus,  in  an  action  upon  a  bond  conditioned  for 
the  payment  of  money  to  L.  D.,  it  was  held,  that  the  declaration  of  L.  D. 
that  the  defendant  owed  nothing,  was  evidence  for  the  latter  {k)  (A).  So 
in  an  action  on  a  bill  of  exchangv:,  for  the  benefit  of  another  (/).  So  the 
declaration  by  the  under-sheriff,  in  matters  relating  to  the  execution  of  the 
office,  is  evidence  against  the  sheriff,  since  he  is  the  responsible  person  (m). 
So  it  is  where  the  party  interested  indemnifies  a  party  to  the  record  (n). 
So  in  actions  upon  policies  (o),  the  declarations  of  the  parties  really  inte- 

(6)  Craih  v.  D'Aeth,  7  T.  R.  670,  in  tlie  note.  (c)  7  T.  R.  668.    See  note  (a). 

(d)  Fenwick  v.  Thornton,  M.  &  M.  51. 

(e)  Eggleston  v.  Spelze,  3  Mod.  258.  Cowling  v.  £/?/,'  2  Starkie's  C.  366.  See  James  v.  Halfield,  1  Str. 
548.  So  an  admission  by  aprochein  ami  is  not  evidence  against  an  infant.  Webb  v.  Smiths  1  Ry.  &  M. 
106.  It  was  iield  by  Lord  Eldon,  in  Davies  v.  Ridge,  3  Esp.  C.  101,  tiiat  in  an  action  ngamst  two  trustees, 
an  admission  by  one  that  he  had  trust  property  in  liis  hands  was  not  evidence  of  the  fuct  against  the  other. 

(/)  Eggleston  v.  Speke,  3  Mod.  258.  For  by  the  opinion  of  the  Court  of  K.  B.,  on  being-  consulted  by  the 
Judges  of  C.  P.,  upon  a  trial  at  bar,  the  answer  of  the  guardian  is  but  to  bring  the  infant  into  court.  See 
Carth.  79;  2  Vent.  72;  Lord  Raym.  312;  Prec.  Ch.  229;  1  P.  Wms.  344;  3  Bac.  Ab.  148;  3  Bro.  P.  C.  1. 

ig)  R.  V.  Whitley  Lower,  1  M.  &  S.  636;  11  East,  578.  R.  v.  Woburn,  10  East,  395,  402.  And  therefore  a 
rated  inhabitant  could  not  be  examined  by  the  adverse  party.     But  now  see  the  stat.  54  Geo.  3,  c.  170. 

(A)  1  M.  &  S.  636. 

(i)  Mayor  of  London  v.  Long,  1  Camp.  22.  Mayor  of  London  v.  Jolliffe,  2  Keb.  295.  Lord  Dorset  v.  Carter, 
2  Keb.  3U0.  R.  v.  City  of  London,  1  Vent.  351;  2  Lev.  231;  1  Vent.  254;  2  Vern.  351.  Vide  etiam  Duke 
Aldridge,  11  East,  584,  n.;  7  T.  R.  665.     Infra  tit.  Parties. 

(/(■)  Hanson  v.  Parker,  1  Wils.  257. 

(I)  Welstead  v.  Levy,  1  Mo.  &  R.  138.  So  as  to  the  declaration  of  a  party  from  whom  the  plaintiff  re- 
ceived a  bill  or  note  where  evidence,  Beauchamp  v.  Parry,^  1  B.  &.  Ad.  89. 

(m)  Yabsley  v.  Doble,  Lord  Raym.  190. 

(n)  Dowden  v.  Fowle,  4  Camp.  38.  The  action  was  brought  against  the  sheriff  for  a  false  return,  and  was 
defended  by  the  assignees  of  the  execution  debtor;  and  it  was  held  that  the  declaration  of  one  of  them  (being 
petition  creditor),  that  the  debt  did  not  amount  to  lOOi.,  was  admissible  in  evidence.  See  also  Younir  v.  Smith, 
6  Esp.  C.  121. 

(o)  In  Bell  V.  Ansley,  16  East,  143,  Lord  Ellenborough  observed,  though  an  action  on  a  policy  may  be 

missible  in  evidence  against  him  ;  and  though  this  rule  may  have  no  exception,  where  such  declarations  and 
acts  affect  the  party  personally,  or  others  who  derive  their  property  through  him,  or  who  have  committed 
their  interest  to  his  care;  yet  where  a  suit  was  brought  against  an  executor  on  his  probate  bond,  it  was 
held  that  his  declarations  and  acts,  made  and  performed  before  he  was  executor,  were  inadmissible  against 
him,  as  the  judgment  would  affect  the  interests  of  the  creditors  and  heirs  of  the  testator,  in  relation  to 
whom  the  executor  was  a  stranger.  Plant  v.  M'Ewen,  4  Conn.  R.  544.  So  an  infant's  answer  by  his 
guardian  shall  never  be  admitted  as  evidence  against  him  on  a  trial  at  law,  as  he  is  protected  by  the  law, 
from  tenderness  for  his  inability  to  defend  his  rights.  And  the  answer  of  a  trustee  can  in  no  case  be 
received  in  evidence  against  the  cestui  que  trust.  Bull.  N.  P.  233.) 

(A)  (But  one  having  assigned  his  interest  in  a  chose  in  action  cannot  impair  that  interest  by  any  confessions 
made  by  him  to  the  prejudice  of  the  assignee.  Frear  v.  Evertson,  20  John.  R.  142.  Sprague  v.  Kneeland, 
12  Wend.  161.     Kimball  v.  Huntington,  10  Wend.  675.     See,  also,  Pocockv.  Billing,^  Bingh.  269.) 
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rested  are  admissible.     So,  in  an  action  by  the  master  for  freight,  is  the 
declaration  of  the  ship-owner  (p),  where  the  action   is  brongbt  for  his 
benefit.     So  where  the  party  in  the  action  is  indemnified  by  another;  as 
when  the  sheriff  is  indemnified  by  a  third  person,  the  declarations  of  that 
person  are  evidence  against  the  sheriff  {q).     Where  a  defendant  in  trover 
for  a  deed  admitted  that  he  detained  it  on  the  request  of  another,  it  was 
held  that  the  declarations  of  the  latter  were  properly  received  (r). 
By  third         An  admission  or  declaration  by  a  third  person  is,  upon  principles  already 
persons,     adverted  to,  in  general  inadmissible.     It  ceases  to  be  so,  where  the  party 
making  such  admission  or  declaration  can  be  considered  as  identical  in 
interest  and  authority  with  the  other,  or  to  be  his  mere  instrument  or 
aseiit;  since,  if  a  man  authorize  another  to  make  a  declaration,  it  is  the 
same  thmg  in  reason  and  in  law  as  if  he  had  made  it  himself. 
By  an  Where  a  party  refers  to  another  for  an  answer  on  a  particular  subject, 

agent.  the  auswer  is,  in  general,  evidence  against  him,  since  he  makes  the  referee 
his  accredited  agent  for  the  purpose  of  giving  the  answer.  The  defendant 
in  an  action  for  goods  sold  and  delivered,  said,  "If  Coomes  will  say  that 
*30  he  *did  deliver  the  goods,  I  will  pay  for  them."  Upon  the  trial  it  was 
proved  that  Coomes,  on  application  to  him,  did  say  that  he  had  delivered 
the  goods,  and  the  evidence  was  held  to  be  admissible  {s).  So  where  an 
executor  referred  a  creditor  of  the  testator  to  J.  S.  for  information  con- 
cerning the  effects  of  the  testator,  it  was  held  that  an  admission  of  assets 
by  J.  S.  was  conclusive  upon  the  subject  (/).  So,  in  general,  what  an 
agent  says,  who  is  employed  by  another  to  make  a  proposal  for  him,  is 
also  evidence  against  the  latter  {u).  So  an  admission  by  an  agent,  in  the 
course  of  transacting  the  business  which  he  is  appointed  to  perform  by  the 
principal,  is,  in  general,  evidence  against  the  principal  {x).  But  in  such 
case  it  is  necessary  to  prove  the  authoritv,  either  expressly  or  impliedly, 
as  by  showing  what  the  usual  mode-of  dealing  has  been  (y);  for  an  agent 

brought  in  the  name  of  the  person  who  effected  it,  though  he  be  not  the  person  actually  interested,  yet  the 
persons  interested  are  so  far  looked  upon  as  parties  to  the  suit,  that  the  declarations  of  any  of  them  are  re- 
ceived as  admissible  evidence  against  the  plaintiff,  and  what  would  be  a  defence  against  them  would,  in  many 
instances,  be  a  defence  against  the  plaintiff. 

(p)  Smith  V.  Lyon^  3  Camp.  465. 

\q)  Duke  v.  Aldridge,  cor.  Lord  Mansfield,  cited  in  Bauerman  v.  Radenius,  7  T.  R.  665.     Supra,  notes 

(m)  and  (n).  «  r.     n 

(r)  Harrison  v.  Vallance,^  1  Bing.  45,  and  see  Robson  v.  Andrade,"^  1  Starkie's  C.  372.  But  yet  the  mere 
fact  that  a  party  has  acted  as  the  agent  of  another,  is  not  in  general  sufficient  to  let  in  evidence  of  the  decla- 
rations of  the  principal,  unless  he  has  indemnified  the  agent.  Thus  a  declaration  liy  a  party  under  whom  a 
defendant  in  replevin  makes  cognizance,  is  not  evidence  for  the  plaintiff.     Hart  v.  Home,  2  Camp.  92. 

(s)  Daniel  v.  Pitt,  2  Camp.  366,  6  Esp.  74,  S.  C.  in  note,  cor.  Ld.  Eilcnborough.  And  see  Stevens  v. 
Thacker,  Peake's  C.  187.  Garnett  v.  Ball,^  3  Starkie's  C.  160,  1  M.  &  W.  438.  441.  The  plaintiff's  horse 
having  been  injured  tlirough  alleged  negligence  on  the  part  of  the  defendant,  in  not  fencing  a  shaft,  the  de- 
fendant  agreed  to  pay  if  a  miner  jury  would  say  that  the  shaft  was  his;  held  that  their  so  finding  was  admis- 
sible but  not  conclusive  evidence  for  the  plaintiff.     Syhray  v.  White,  1  M.  &,  M.  435. 

(<)  Williams  v.  Innes,  1  Camp.  364.  If  a  party  declare  that  he  will  be  bound  by  the  oath  of  a  third  person, 
and  that  person  makes  the  oath  accordingly,  it  is  binding.  Per  Bayley,  J.,  Trin.  T.  1825;  and  see  Lloyd  v. 
milan,  1  Esp.  C.  178;  Godbolt,  291;  21  Hen.  6,  fo.  31,  pi.  17.  A.  takes  a  forged  note  from  B.;  on  its  being 
returned,  B.  says  he  received  the  note  from  C,  to  whom  he  refers  A.  for  information.  C 's  statement  is 
evidence  against  B.;  Brock  v.  Kent,  1  Camp.  C.  366,  n.  The  holder  of  a  bill  agrees  not  to  sue  the  drawee, 
provided  the  latter  will  make  an  affidavit  that  the  acceptance  is  a  forgery.  If  the  affidavit  be  made,  though 
false,  the  holder  is  concluded,  Stevens  and  another  v.  Thacker,  Peake's  C.  187.  See  Brayne  v.  Beal,  3  Lev. 
240,241.  The  defendant,  in  reply  to  inquiries  respecting  the  account,  referred  to  a  pnrty  who  he  said  was 
possessed  of  his  sentiments,  and  referred  the  inquirer  to  him  thereon;  held  to  be  a  sufficient  acknowledgment 
of  him  as  an  agent  to  make  his  declaration  as  to  the  account  binding.  Hood  v.  Reeve,'^  3  C.  and  P.  532.  And 
see  tit.  Agent. 

(u)  Gainsford  v.  Grammar,  1  Camp.  9;  and  where  the  agent  was  the  attorney  employed  by  the  party,  an 
authority  for  making  the  proposal  was  presumed.     Ibid. 

(xj  For  the  cases  relating  to  this  point,  and  the  various  distinctions  upon^the  subject,  see  tit.  Agent. 

(y)  Ibid.     And  see  7  T.  R.  688. 
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cannot  bind  his  principal,  either  by  act  or  declaration,  beyond  the  scope  of 
his  authority  (z)  (A). 

But  it  seems  to  be  a  general  rule,  that  what  an  agent  does  or  says  within 
the  scope  of  his  authority,  is  binding  upon  the  principal  whose  instrument 
he  is;  so  that  not  only  an  agreement  made  by  an  agent  is  binding  upon  the 
principal,  but  so  are  all  the  declarations  of  the  agent  at  the  time,  which  in 
any  manner  affect  or  qualify  the  nature  of  the  agreement  (a);  but  what 
the  agent  says  at  another  time,  and  of  his  own  authority,  is  not  evidence 
against  the  principal. 

The  act  or  admission  of  an  under-sheriff  accompanying  official  acts,  is, 
in  general,  obligatory  upon  his  principal,  the  sheriff,  because  he  is  noto- 
riously the  agent  of  the  sheriff  for  transacting  all  that  appertains  to  the 
office,  and  he  indemnifies  the  sheriff,  and  consequently  by  his  admission 
charges  himself  (6)  (B);  but  the  authority  of  a  bailiff,  who  is  not  the  general 
officer  of  the  ^sheriff,  must  be  proved  in  every  particular  case,  and  then  his  *3i 
declarations  in  the  course  of  his  agency  are  evidence  (c).  In  Biggs  v. 
Lawrence  (d),  it  was  held  at  Nisi  Prius  (e),  that  where  Jl.  had  ordered 
goods  of  ^.,to  be  delivered  to  C,  an  acknowledgment  in  the  hand-writing 
of  C,  of  the  delivery,  was  evidence  against  A.  (/).  But  the  same  point 
was  frequently  ruled  differently  by  Lord  Kenyon  {g)\  and  the  case  was 
afterwards  decided  upon  another  ground,  viz.  the  illegality  of  the  contract. 
And  the  admission  of  the  under-sheriff  is  not  admissible  unless  it  accom- 
pany an  official  act,  or  unless  he  charge  himself,  being  in  fact  the  real  party 
in  the  cause  {h). 

A  community  of  interest  or  design  will  frequently  make  the  declaration  Communi- 
of  one  the  declaration  of  all.     Thus  in  the  case  where  partners,  or  others,  ^y  of  inte- 
possess  a  community  of  interest  in  a  particular  subject,  not  only  the  act  and  "^^^ ' 
agreement,  but  the  declaration  of  one  in  respect  of  that  subject-matter,  is 
evidence  against  the  rest  (/).     The  admission  of  one  of  several  makers  of 

(«)  Fennv.  Harrison,  3  T.  R.  757.  A.  being  the  agent  of  two  companies,  B.  &  C,  makes  an  admission 
as  the  agent  of  B.:  this  is  not  evidence  against  C;  Guthrie  v.  Fisher,^  3  Starkie's  C.  151;  and  see  tit.  Limi- 
tations; and  Atkins  v.  Tredgold,^  2  B.  &.C.  23. 

{a)  See  Agent.  And  see  Palethorpe  v.  Furnish,  3  Esp.  C.  511;  Helyar  v.  Hawke,  5  Esp.  C.  74;  Peto  v. 
Hague,  1  Esp.  C.  135;  Alexander  v.  Gibson,  2(;amp.  555.  Action  against  A.  and  B.  as  owners  of  a  ship;  an 
undertaking  to  appear  for  theRi,  given  before  the  commencement  of  the  action,  by  the  person  who  subse- 
quently acted  as  their  attorney  in  defending  it,  in  whicli  he  describes  them  as  owners,  is  evidence  of  owner- 
ship.    Marshall  v.  Cliff,  4  Camp.  133. 

(6)  Yahsley  v.  Z>ofc/e,  Lord  Raym.  190. 

(ci  J\ort.h  V.  Miles,  1  Camp.  389.     Bowsher  v.  Cally,  1  Camp.  391.     See  tit.  Sheriff. 

(d)  3  T.  R.  454.  (e)  By  Buller,  J. 

(/)  The  case  is  wrongly  abstracted  in  the  marginal  note,  3  T.  R.  454;  the  agent  was  not  employed  to 
buy  goods.  Qu.  whether  the  receipt  was  given  at  the  time  of  the  delivery?  In  the  case  of  Fairlie  v. 
Hustings,  10  Ves.  jun.  123,  this  point  was  treated  by  the  Master  of  the  Rolls  as  a  very  material  one.  It  is 
difficult  to  conceive  how  any  authority  to  a  person  to  receive  goods  for  another  can  make  the  mere  admis- 
sion of  the  latter  evidence  against  tlie  owner.  No  such  authority  is  necessarily  to  be  implied,  nor  will  the 
fact  that  it  was  made  against  the  interest  of  the  party  receiving,  make  his  receipt  or  declaration  evidence, 
where  his  testimony  may  be  had;  neither,  as  it  seems,  will  the  circumstance  that  the  receipt  was  given  at 
the  time  of  delivery,  make  any  material  difference  in  principle,  for  such  evidence  would  be  admitted  not  to 
explain  the  nature  of  a  particular  fact  known  to  have  occurred,  but  to  prove  the  existence  of  the  act  itself. 

ig)  See  7  T.  R.  668:  Dougl.  751.  {h)  Snowball  v.  Goodrich,^  4  B  &  Ad.  541. 

(i)  1 1   East,  589,  per  Le  Blanc,  J.     Where  a  suit  is  pending  against  a  great  number  of  persons  who  have 

(A)  (The  mere  declarations  of  an  agent  or  his  acts  as  such,  are  not  admissible  to  prove  his  agency,  White 
V.  Turner,  10  John.  R.  225.  "  The  general  rule  is  this:  when  it  is  proved  ihatone  is  the  agent  of  another,  what- 
ever  the  agent  does  or  says,  or  writes,  at  the  making  of  a  contract,  as  ag{nt,  is  admissible  in  evidence  against 
the  principal,  but  what  the  a^ent  says  or  writes  afterwards,  is  not  admissible."  Per  Rogers,  J.  Hough  v.  Doyle, 
4  Ra  wle,  294.  See,  also,  Thallhimer  v.  Brinclcerhoff,  4  Wend.  394.  Hurd  v.  West,  7  Cow.  752.  Peytain  v. 
Maurin,  2  Lou.  R.  482.  Fairfield  County  Turnpike  Company  v.  Thorp,  13  Conn.  R.  173.  Baring  v.  Clark, 
19  Pick.  220.) 

(B)  (.Tyler  v.  Ulmer,  12  Mass.  R.  163.) 
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a  joint  and  several  promissory  note,  that  it  has  not  been  paid,  is  evidence 
against  all  (k).  Such  an  admission,  however,  onght  to  be  clear  and  une- 
quivocal. 
Partner.  A  declaration  by  one  partner,  concerning  a  subject  of  joint  interest,  is 
evidence  against  another,  although  the  former  be  no  party  to  the  suit  (A). 
Thus  in  an  action  against  some  of  the  members  of  a  firm,  the  answer  of 
another  person,  proved  to  be  a  partner,  was  admitted  in  evidence  as  an 
admission  against  all  (/). 

An  admission  by  one  partner,  after  the  dissolution  of  the  co-partnership, 
is  evidence  to  charge  the  other  partner  (//i);  but  a  declaration  made  by 
one  of  two  partners  during  an  existing  co-partnership  is  not  evidence  to 
bind  his  partner  as  to  a  transaction  which  occurred  previous  to  the  partner- 
ship (;^),  unless  a  joint  responsibility  be  proved  as  a  foundation  for  such 
evidence  (o).  So  a  declaration  made  by  one  partner  that  he  contracted  on 
his  own  sole  account,  is  evidence  against  all  the  partners,  to  the  exclusion 
of  thnir  joint  action  (p).  Entries  in  a  book  kept  by  the  clerk  of  an  incor- 
*32  porated  "^company  were  held  to  be  inadmissible  against  a  member  of  the 
corporation  in  an  action  on  a  contract  with  him,  although  the  act  of  incor- 
poration directs  the  clerk  to  keep  such  a  book;  for  the  ground  on  which 
partnership  books  are  admissible  in  evidence  against  partners  is,  that  they 
are  books  kept  by  themselves,  or  by  their  authority;  but  the  clerk  of  the 
company,  once  appointed,  was  not  subject  to  the  control  of  any  individual 
member  (q). 

In  an  action  of  covenant  against  two,  it  was  held  that  the  voluntary 
affidavit  of  one,  upon  a  subject  in  which  he  was  jointly  interested  with 
the  other,  was  evidence  against  the  other  (r). 

But  an  admission  by  one  of  several  trustees,  who  are  not  personally 
liable,  will  not  bind  the  rest  (s). 

a  common  interest  in  the  decision,  a  declaration  made  by  one  of  those  persons  concerning'  a  material  fact 
within  his  knowledge,  is  evidence  against  him  and  all  the  other  parlies  to  the  suit.  See  tit.  Abatement; 
Lucas  and  others  v.  De  la  Cour,  1  M.  &  S.  249. 

(k)   Whitcomb  v.  Whiting,  Doug'.  G5'2 

(/)  Wood  V.  Braddick,  1  Taunt.  104.  Grant  v.  Jackson,  Peake'sC.  203.  Nicholas  v.  Dowding,^  Starkie's 
C.  81;  and  see  Kemble  v.  Farren,^  3  C.  &.  P.  523.     See  tit.  Limitations. — Partners. 

(to)    Wood  V.  Braddick,  1  T.  unt.  104. 

(n)  Catt  V.  Howard,  Guildhall  Sittings  after  Hil.  T.  1820,  cor.  Abbott,  L.  C.  J.a  3  Starkie's  C.  3.  Pritck. 
ard  V.  Draper,  1  Russ.  &  M.  191.  (o)  Ibid. 

(p)  Lucas  V.  De  la  Cour,  1  M.  &  S.  249. 

{(])  Hill  V.    The  Manchester  and  Salford  Waterworks  CompA  5  B.  &  A.  866. 

(r)  Vicnry^s  Case,  Bac.  Ab.  Ev.  623.  But  an  admission  by  one  part-owner  of  a  ship  does  not  bind  another 
part-owner.  Jaggers  v.  Binnings,  1  Starkie's  C.  64.  And  it  has  been  held,  in  an  action  against  two  part- 
ncrs  on  a  deed  purporting  to  have  been  executed  by  one  for  self  and  partner,  that  an  admission  by  the 
other  that  he  had  given  authority  to  his  partner  to  execute  on  his  behalf,  is  not  sufficient  without  producing 
the  aulliority.     Steglitz  v.  Eggington,^  Holt's  C.  141. 

(s)  Davis  V.  Kiogr,  3  Esp.  C.  by  Lord  Eldon.  But  in  an  action  against  a  corporation,  a  declaration 
by  a  mere  member  not  relating  to  any  official  situation  is  not  admissible.  Mayor  of  London,  Sac.  v.  Long, 
1  Camp.  22. 

(A)  (The  declarations  of  one  of  several  partners,  cannot  be  given  in  evidence  to  prove  a  partnership ; 
they  are  only  admissible  against  him  who  made  them.  M'Pherson  v.  Rathbone,  7  Wend.  216.  Whitle  v. 
Ferris,  10  John.  R.  66.  Sweeting  v.  Ferner,  10  Id.  216.  Corps  v.  Robinson,  2  Wash.  C.  C.  R.  388.  Rob. 
bins  V.  Willard,  6  Pick.  464— contra  Taylor  v.  Henderson,  17  Serg.  &  R.  453.  Woods  v.  Courten,  I  Dall. 
141.  So  in  an  action  against  partners,  on  a  promissory  note  made  by  one  of  them,  in  the  name  of  the  firm,  the 
confessions  of  that  partner  are  not  admissible  to  prove  the  note  a  partnership  transaction.  Tattle  v.  Cooper, 
5  Pick.  414.  And  the  confessions  of  a  partner,  after  the  dissolution  of  Ihe  co-partnersliip  cannot  be  shown, 
to  charge  his  co-partner.  Glenson  v.  Clark,  9  Cow.  57.  Walden  v.  Sherburne,  15  John.  R.  409.  Walker 
V.  Duhery,  1  Marsh.  189.  Simonton  v.  Boucher,  2  Wash.  C.  C.  R.  473— contra  Simpson  v.  Geddes,  2  Bay. 
533.  But  it  is  different  when  such  an  acknowledgment  is  offered,  merely  to  take  a  partnersliip  debt,  out  of  the 
statute  of  limitations.     Smith  v.  Ludlow,  6  John.  R.  267.     Willis  v.  Hile,  2  Dev.  &  Bat.  231.) 
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But,  notwithstanding  a  community  of  interest,  tlie  declaration  of  the  By  a  wife, 
wife  will  not,  in  general,  bind  the  husband.  Even  in  an  action  by  the 
husband  and  wife,  in  the  right  of  the  wife  as  executrix,  her  declaration  will 
not  be  evidence  (t).  So  where  wages  had  been  earned  by  the  wife,  it  was 
held  that  her  admission  of  the  receipt  of  20/.  was  not  evidence  against  the 
husband  (ti).  So  an  admission  by  the  wife,  of  a  trespass,  cannot  bind  the 
husband  (x).  So  the  answer  of  the  wife  in  equity  cannot  be  read  against 
the  husband  (y);  for  the  wife  is  not,  in  general,  considered  to  be  invested 
with  power  to  act  for  her  husband,  and  consequently  to  bind  him  by  her 
declarations.  But  where  the  authority  of  the  wife  to  act  as  agent  to  her 
husband  can  be  presumed  (z),  her  declarations  are  like  those  of  any  other 
agent;  accordingly,  the  admission  of  the  wife  as  to  an  agreement  for  suck- 
ling a  child,  was  held  to  be  evidence  («)  against  him  (A).  So  where  an 
action  was  brought  by  the  direction  of  the  wife,  in  the  name  of  her  hus- 
band, to  recover  a  sura  of  money  which  had  been  taken  from  her  on  sus- 
picion that  it  was  the  produce  of  stolen  property,  it  was  held  that  what  she 
had  said  (in  the  absence  of  the  husband)  respecting  the  money,  when 
examined  on  a  *charge  of  being  concerned  in  the  robbery,  was  evidence  «33 
for  the  defendant  (b).  So  in  an  action  against  the  husband  for  goods  sold 
to  his  wife  (c)  during  the  time  when  he  occasionally  visited  her,  it  was 
held,  that  a  letter  subsequently  written  by  the  wife,  acknowledging  the 
debt,  was  evidence. 

The  rule,  that  where  there  is  a  community  of  interest  and  design,  the  By  a  con- 
declaration  of  one  of  the  parties  is  evidence  against  the  rest,  is  not  confined  spirator. 
to  cases  of  civil  contract.  It  is  indeed  true,  that  in  general  the  declaration 
or  admission  of  one  trepasser,  or  other  wrong-doer,  is  not  evidence  to  affect 
any  other  person,  for  it  is  merely  res  inter  alios  acta;  but  where  it  has  once 
been  established,  that  several  persons  have  entered  into  the  same  criminal 
design,  with  a  view  to  its  accomplishment,  the  acts  or  declarations  of  any 
one  of  them  in  furtherance  of  the  general  object  are  no  longer  to  be  consi- 
dered as  7'es  inter  alios  with  respect  to  the  rest,  they  are  identified  with 

(J.)  Alhan  and  others  v.  Pritchett,  6  T.  R.  680.  In  an  action  by  tiie  husband  and  wife  for  assaulting  the 
wife,  the  defendant  justified  the  turning'  the  wife  out  to  obtain  possession  of  the  plaintiff's  house;  it  was 
held  by  Parke,  B.  that  a  declaration  by  the  wife  as  to  the  terms  of  the  agreement  under  which  the  husband 
held  as  tenant  were  inadmissible.  Newton  v.  Harland,  York  Summer  Ass.  1837.  The  joint  answer  of  a 
husband  and  wife  cannot  be  read  in  evidence  against  the  wife.  Hodson  v.  Merest,  9  Price,  556.  In  an  ac- 
tion by  the  husband  and  wife  to  recover  a  loan  by  the  wife,  dum  sola,  a  declaration  by  her  during  coverture 
was  held  to  be  inadmissible.  Kelly  v.  Small,  2  Esp.  C.  716.  But  in  an  action  against  the  defendant  as  ad- 
ministrator of  his  wife,  for  money  lent  to  her  before  marriage,  her  admission  of  the  debt  during  coverture 
was  held  to  be  admissible.     Humphreys  v.  Boyce,  1  Mo.  &  M.  240. 

(u)  Hall  V.  Hill,  Str.  35:  P.  Will.  175.     Bac.  Ab.  Ev.  622.  (x)  7  T.  R.  112. 

(y)  3  P.  Wms.  238;  Salk.  350;  Vern.  60,  109,  110. 

(z)  Held  that  the  jury  might  infer  authority  from  two  instances  of  her  appearing  to  conduct  his  business 
relative  to  the  transaction  in  question  at  his  country  house.     Palmer  v.  Sells,^  3  N.  &  M.  422. 

(a)  Str.  527.  See  also  Emerson  v.  Blonden,  1  Esp.  C.  141,  and  infra  tit.  Agent;  and  Anderson  v,  San- 
derson,- 2  Starkie's  C.  204,  where  tiie  admission  of  the  wife  as  to  a  sum  due  for  articles  supplied  fo  the 
shop,  of  which  she  had  the  sole  management,  was  received.     S.  P.  Clifford  v.  Barton,^  1  Bing.  199. 

(6)  Carey  v.  Adkins,  4  Camp.  92. 

(c)  Palethorp  v.  Furnish,  2  Esp.  C.  211;  5  Esp.  C.  145.     Gregory  v.  Parker,  1  Camp.  594. 

(A)  (The  declarations  made  by  a  wife  witiiin  the  scope  of  her  customary  authority,  will  bind  her  husband, 
more  especially  where  they  are  in  the  nature  of  facts,  and  the  presumptions  to  which  they  may  give  rise, 
are  not  drawn  from  the  credit  of  the  party,  but  the  fact  that  such  admissions  were  actually  made.  Steele  v, 
Thompson,  3  Penns.  R.  29.  But  the  admission  of  a  trespass  by  the  wife  cannot  bind  the  husband.  Haw- 
kins V.  Halton,  2  Nott  &  M'Cord,  74.  An  acknowledgment  by  di  feme  covert,  is  not  sufficient  to  establish  an 
account  against  her  husband,  though  it  be  for  articles  furnished  to  her  before  the  marriage.  Sheppard's  Exr, 
V.  Starke,  3  Munf.  29.)  [See  also  Spencer  v.  Tisue,  Addison's  Rep.  319.  Hughes  v,  Stokes,  1  Hayvv.  372. 
Fanner  v.  Lewis,  10  Johns.  38.] 
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each  other  in  the  prosecution  of  the  scheme;  they  are  partners  for  a  bad 
purpose,  and  as  much  mutually  responsible  as  to  such  purpose, as  partners 
in  trade  are  for  more  honest  pursuits;  they  may  be  considered  as  mutual 
agents  for  each  other  (A).  Where  an  unity  of  design  and  purpose  has  once 
been  established  in  evidence,  it  may  fairly  and  reasonably  be  presumed  that 
the  declarations  and  admissions  of  any  one,  with  a  view  to  the  prosecution 
and  accomplishment  of  that  purpose,  convey  the  intentions  and  meaning  of 
all  {d).  And  this  seems  to  be  the  general  rule,  in  case  of  trials  for  conspi- 
racies, and  other  crimes  of  a  like  nature  (e). 

Against  a       An  admissiou  by  the  party  represented  is  usually  admissible  in  evidence 

representa-  against  the  representative  (/)  (B). 

tive.  ^j^  admission  by  the  owner  is  sometimes  evidence  against  one  who  claims 

title  through  him  \g). 
*34         *  An  admission  by  the  debtor  is  evidence  against  the  sheriff,  in  an  action 
for  a  false  return  or  escape  (A);  but  this,  it  seems,  is  by  reason  of  the 
sheriff's  misconduct. 

(d)  See  Lord  Ellenborough's  observations,  11  East,  584,  infra,  tit.  Trespass. 

(e)  See  tit.  Conspiract. — Bankrupt. 

(/)  See  Executor. — Bankrupt. — An  admission  made  by  a  bankrupt  before  his  banlcruptcy,  is  evidence 
to  charge  his  estate  with  a  debt.  P.  C.  5  T.  R.  513.  Secus,  as  to  subsequent  admissions.  So  admissions 
made  by  an  insolvent  subsequent  to  his  insolvency,  are  not  admissible  against  the  trustees  of  his  estate. 
Smith  V.  Simnies,  I  Esp.  C.  330.  In  an  action  against  trustees  for  creditors,  a  declaration  of  the  debtor  is 
evidence  of  the  plaintifFs  debt.  Robson  v.  Andrale,^  1  Starkie's  C.  372.  Note. — The  declaration  seems  to 
have  been  made  at  the  time  the  trust  was  created.  So  in  an  action  against  the  sheriff  for  escapes,  &c.  See 
tit.  Sheriff.  Kempland  v.  Macauley,  Peake's  C.  65;  and  see  Dyke  v.  Aldridge,  7  T.  R.  665;  11  East,  584, 
n.  In  an  action  against  the  sheriff  for  a  false  return  of  nulla  bona,  where  the  defence  relied  upon  is  an  act 
of  bankruptcy  overreaching  the  levy,  the  plaintiff  may  give  in  evidence  an  admission  made  by  one  of  the 
petitioning  creditors  as  to  any  fact  respecting  his  debt.  Young  v.  Smith,  6  Esp.  C.  121.  To  prove  a  bill  of  sale, 
fraudulent  declarations  made  by  the  vendor  at  the  time  of  executing  it,  are  evidence.  Phillips  v.  Earner,  1  Esp. 
C  357.  Secus,  of  declarations  made  at  any  other  time.  Where  tlie  defence  to  an  action  against  an  acceptor 
is,  that  after  the  bill  was  due  the  amount  was  settled  in  account  between  himself  and  the  then  holder,  under 
whose  endorsement  the  plaintiff  claims,  the  declarations  of  such  holder  are  not  evidence,  as  he  might  be 
called  and  examined.  Duckham  v.  Wallis,  5  Esp.  C.  251;  and  see  tit.  Bills  of  Exchange.  A.  indorsed  a 
bill  to  B.  as  a  security  for  a  running  account;  B.,  after  the  bill  became  due,  indorsed  to  C;  an  entry  or 
declaration  by  B.  respecting  the  state  of  his  account  with  A.  is  not  evidence  for  the  latter,  unless  made 
contemporaneously  with  the  first  indorsement.  Collenridge  v.  Farquharson,^  1  Starkie's  C.  259;  Cutler  v. 
Newlin,  cor.  Holroyd,  J.,  Winch.  Spring  Ass.  1819;  Manning's  Ind.  Evidence,  253;  and  see  Bacon  v,  Ches- 
ney,^  1  Starkie's  C.  192.  An  admission  in  an  answer  by  a  former  owner  of  property,  does  not  bind  a  subse- 
quent owner.  See  tit.  Answer  in  Equity.  Gully  v.  Bishop  of  Exeter,'^  5  Bingh.  note  (m).  Appx.  to  St.  Tr. 
29  Hargrave's  edit,  and  6  St.  Tr.  425. 

{g)  See  Ivatt  v.  Finch,  1  Taunt.  141;  also  supra  Vol.  I.  and  Index,  tit.  Hearsay  Evidence.  An  admission 
by  a  proprietor  or  an  occupier  possessing  an  interest,  is  frequently  evidence  as  to  the  nature  and  extent  of 
the  interest,  especially  if  it  be  connected  with  any  act  relating  to  the  enjoyment.  An  admission  by  a  former 
occupier  of  a  tenement  in  respect  of  which  common  is  claimed,  is,  it  is  said,  evidence  to  negative  the 
existence  of  the  right,  though  the  tenant  be  alive.  Walker  v.  Bradstock,  1  Esp.  C.  458;  and  see  Doe  d. 
Human  v.  Pettet,^  5  B.  &  A.  223;  Baggaley  v.  Jones,  1  Camp.  367.  Vol.  I.  and  Woolway  v.  Rowe,^  1  Ad. 
&.  Ell.  114.  But  an  admission  made  by  one  who  takes  a  bankrupt's  goods  in  execution,  that  he  knew  that 
an  act  of  bankruptcy  had  been  committed,  is  not  evidence  against  one  who  takes  the  goods  by  assignment 
from  the  sheriff,  the  admission  being  subsequent  to  the  assignment.  Deady  v.  Harrison,"^  1  Starkie's  C.  60. 
And  as  to  a  declaration  by  the  holder  of  a  negotiable  security,  vide  infra.  Bill  of  E.xchange.  Competency. 
To  prove  a  forfeiture  by  under-letting,  declarations  of  persons  found  in  possession  were  admitted  in  evidence 
against  the  lessee.  Doe  d.  Hindley  v.  Rickardy,  5  Esp.  C.  4,  cor.  Lord  Alvanley,  sed  qucere. 
{h)  Infra,  tit.  Sheriff.     See  tit.  Res  inter  Alios. 

(A)  (The  least  degree  of  concert  or  collusion  between  parties  to  an  illegal  transaction  makes  the  act  of 
one  the  act  of  all,  and  authorizes  the  admission  of  evidence  of  acts  of  one  to  affect  the  other  parties.  Rogers 
V.  Hall,  4  Watts,  359.  See  also  MKee  v.  Gilchrist,  3  Watts,  230.  Gray  v.  Nations,  1  Pike  Ark.  Rep.  557. 
Snyder  v.  Lafranboise,  1  Breese,  269.) 

(B)  (The  widow  of  a  person,  who  had  sold  a  slave  in  his  lifetime,  was  held  incompetent  to  prove,  afler 
bis  decease,  declarations  made  by  him  previous  to  such  sale  that  the  reputed  slave  was  an  Indian  woman. 
Robin  v.  King,  2  Leigh,  140.  See  also  Hester  v.  Hester,  4  Dev.  228.  Nichol  v-  Ridley,  5  Yerg.  63.  The 
declarations  of  a  father  that  his  conveyance  to  a  child  was  fraudulent  made  subsequent  to  the  conveyance, 
are  not  admissible  against  the  child.     Arnold  v.  Bell,  1  Hay,  396.     Gray  v.  Harrison,  2  Hay,  292.) 
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An  admission  by  the  principal  is  not  evidence  against  his  surety  on  a 
contract  (i). 

It  is  a  general  rule  with  respect  to  admissions,  as  it  is  in  all  other  cases, The  whole 
that  where  an  entry  or  declaration  is  entire,  and  one  part  is  capable  of  being  is  to  be 
explained  and  qualified  by  another,  the  whole  is  to  be  taken  as  evidence '^^^*^' 
(k)  (1).     What  credit  is  to  be  given  to  the  whole,  or  part,  is  a  question  for 
the  consideration  and  discretion  of  the  jury;  and  therefore  where  a  party 
has  admitted  the  claim  made  by  another,  but  at  the  same  time  has  made  a 
counter-claim,  his  statement  of  a  counter-claim  is  evidence  to  be  left  to  the 
jury,  as  to  the  existence  of  such  counter-claim  (/)  (A). 

By  the  General  Rules  of  Hilary  Term,  2  Will.  4,  it  is  ordered  that  the  ex- Admission 
pense  of  a  witness,  called  only  to  prove  the  copy  of  any  judgment,  writ,  or  under  rule 
other  public  document,  shall  not  be  allowed  in  costs,  unless  the  party  call-°^^^'^*'^' 
ing  him  shall,  within  a  reasonable  time  before  the  trial,  have  required  the 
adverse  party,  by  notice  in  writing  and  production  of  such  copy,  to  admit 
such  copy,  *and  unless  such  adverse  party  shall  have  refused  or  neglected     *35 
to  make  such  admission. 

And  it  is  further  ordered,  that  the  expense  of  a  witness  called  only  to 
prove  the  handwritting  to  or  the  execution  of  any  written  instrument 
stated  upon  the  pleadings,  shall  n  jt  be  allowed,  unless  the  adverse  party 
shall,  upon  summons  before  a  judge,  a  reasonable  time  before  the  trial 
(such  summons  stating  therein  the  name,  description,  and  place  of  abode 
of  the  intended  witness),  have  neglected  or  refused  to  admit  such  hand- 
writing or  execution,  or  unless  the  judge,  upon  attendance  before  him, 
shall  indorse  upon  such  summons  that  he  does  not  think  it  reasonable  to 
require  such  admission. 

And  by  a  General  Rule  of  Hilary  Terra,  4  Will.  4,  it  is  ordered  that  4  Will.  4. 

(i)  Infra,  tit.  Surety.  Hart  v.  Home,  2  Camp.  92.  See  Per  chard  v.  Tindall,  1  Esp.  C.  394.  Infra,  tit. 
Replevin. 

(k)  Handle  v.  Blackburn,^  5  Taunt.  245.  Smith  v.  Young,  1  Camp.  439.  Jacob  v.  Lindsay,  1  East,  462. 
Barrymore  v.  Taylor,  1  Esp.  C.  325.  Green  v.  Dunn,  3  Camp.  215.  So  in  an  answer  in  Chancery,  if  a 
party  charge  and  discharge  himself  contemporaneously.  Smith  v.  Lumbe,  7  Ves.  588.  Where  the  only 
evidence  against  a  party  charged  with  murder,  was  his  own  confession,  which  admitted  that  he  was  present 
at  the  time,  but  took  no  part  in  the  transaction;  it  was  held  that  the  whole  was  evidence  for  the  prisoner, 
but  that  the  jury  might  disbelieve  any  part.  R.  v.  Cleives,^  4  C.  &  P.  221.  Rose  v.  Savory,  2  Bing.  N.  C. 
145.  A  prosecutor  gives  in  evidence  the  statement  of  the  prisoner,  which  is  exculpatory;  it  is  not  therefore 
to  be  taken  as  true,  but  it  is  for  the  jury  to  say  if  they  think  it  consistent  with  the  other  evidence.  Rex  v. 
Steptoe,^  4  C.  &  P.  397.  The  prosecutor  offers  evidence  of  what  was  said  by  the  prisoner  before  the  justice; 
it  is  evidence  as  well  for  as  against  him,  it  is  for  the  jury  to  say  under  the  circumstances  whether  they 
believe  it  or  not.  Smith  v.  Blandy,*  1  Ry.  &.  M.  C.  275.  R.  v.  Higgins,^  3  C.  &  P.  609;  Cray  v.  Halls,  ib. 
Eq.  C.  Ab.  10;  Thomson  v.  Lumbe,  7  Ves.  583;  Ridgway  v.  Dawson,  7  Ves.  404.  Giving  credit  in  a  particular, 
for  a  demand  of  the  opposite  party,  is  not  an  admission  of  the  debt.  Miller  v.  Johnson,  2  Esp.  C.  602. 
Under  a  rule  of  the  Court  to  admit  a  notarial  copy  of  the  condemnation  of  a  vessel  in  evidence,  such  copy 
only  establishes  the  fact  of  the  condemnation,  and  is  not  evidence  of  the  particular  defects  upon  which  the 
condemnation  purports  to  be  grounded.  Wright  v.  Barnard,  2  Esp.  C.  700.  The  plaintiff  cannot  give  ia 
evidence  the  examination  of  the  defendant  taken  before  Commissioners  of  Bankrupt  on  one  day,  without 
also  reading  those  taken  on  another  day,  5  Sim.  39.  Nor  can  he  give  the  cross-examination  of  a  defendant 
in  evidence,  without  reading  his  examination  in  chief,  ib.  It  is  otherwise  where  the  answer  of  a  witness 
in  equity  is  put  in  to  show  his  incompetency,  B.  N.  P.  238.  And  see  2  Vent.  171;  Com.  Dig.  Evidence, 
[B.]  5. 

(I)  Randle  v.  Blackburn,'^  5  Taunt.  245.    Thompson  v.  Austen,^  2  D.  &  R.  361,  and  see  note  (Jc)  and  Vol.  I. 

(1)  [But  what  a  party  to  a  cause  had  said  at  one  time,  cannot  be  given  in  evidence  by  himself  to  explain 
what  he  has  said  at  a  former  time,  which  the  other  party  has  given  in  evidence.  Blight  v.  Ashley  Sf  al.  1 
Peters'  R.  15.]  {Stewart  v.  The  Inhabitants,  SfC.  of  Sherman,  5  Conn.  244.)  [Newman  v.  Bradley,  1  Dallas, 
240.  Farrei  v.  iM'CZea,  ibid,  392.  Career  v.  Trocy,  3  Johns.  427.  fenner  v.  Zems,  10  Johns.  38.  Wailing 
V.  Toll,  9  Johns.  141.] 

(A)  (Proof  of  declarations  made  by  a  witness  out  of  court,  in  corroboration  of  testimony  given  by  him  on 
the  trial  of  a  cause,  is  as  a  general  rule  inadmissible;  but  it  seems  that  there  are  some  exceptions  to  this  rule. 
Robb  v.  Hackley,  23  Wend.  50.) 
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either  party,  after  plea  pleaded  and  a  reasonable  time  before  trial,  may  give 
notice  to  the  other,  either  in  town  or  country,  in  the  form  thereto  annexed, 
marked  A.,  or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence 
certain  written  or  printed  documents,  and  unless  the  adverse  party  shall 
consent  (?«),  by  indorsement  on  such  notice,  within  forty-eight  hours,  to 
make  the  admission  specified,  the  party  requiring  such  admission  may  call 
on  the  party  required,  by  summons,  to  show  cause  before  a  Judge  (n)  why 
he  should  not  consent  to  such  admission,  or  in  case  of  refusal  be  subject  to 
pay  the  costs  of  proof.  And  unless  the  party  required  shall  expressly  con- 
sent to  make  such  admission,  the  Judge  shall,  if  he  think  the  application 
reasonable,  make  an  order  that  the  costs  of  proving  any  document  speci- 
fied in  the  notice,  which  shall  be  proved  at  the  trial  to  the  satisfaction  of 
the  Judge  or  other  presiding  officer,  certified  by  his  indorsement  thereon, 
shall  be  paid  by  the  party  so  required,  whatever  may  be  the  result  of  the 
cause  (o). 

Provided  that  if  the  Judge  shall  think  the  application  unreasonable,  he 
shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inqiiiry  or  exami- 
nation of  the  documents  intended  to  be  offered  in  evidence,  and  give  such 
directions  for  inspection  and  examination,  and  impose  such  terms  upon  the 
party  requiring  the  admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  shall  order 
the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed 
to  any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial, 
unless  he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party 
shall  *have  refused  or  neglected  to  make  such  admission,  or  the  Judge  shall 
have  indorsed  upon  the  summons  that  he  does  not  think  it  reasonable  to 
require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs 
of  the  application,  and  the  costs  of  the  production  and  inspection;  and  in 
the  absence  of  a  special  order  the  same  shall  be  costs  in  the  cause. 

A  confession,  where  it  is  voluntary,  is  one  of  the  strongest  proofs  of 
guilt;  for  it  cannot  be  supposed  that  a  person  really  innocent  would  volun- 
tarily subject  himself  to  infamy  and  punishment  (A).  Many  of  the  rules 
applicable  to  admissions  in  civil  cases  are  applicable  to  those  in  criminal 
proceedings,  but  there  are  some  which  are  peculiar  to  the  latter  {p). 


*3Q 


Confes- 
sions in 
criminal 
cases. 


(m)  In  the  notice  of  intention  to  produce  documents  in  the  form  prescribed  by  the  rule,  one  of  them  was 
described  as  a  counterpart  of  a  lease  from  E.  T.  to  the  defendant,  dated  26  December,  1829.  The  order 
■was,  Take  order  by  consent  for  admitting  all  but  the  three  wills,  &c.  The  plaintiff  produced  on  the  trial 
an  instrument  in  the  form  of  a  lease  from,  and  executed  by  E.  T.,  and  also  executed  by  the  defendant, 
indorsed  "counterpart,"  and  having  a  IZ.  10s.  stamp,  which  was  sufficient  for  a  counterpart  but  not  for  a 
lease;  and  it  was  held  that  the  effect  of  the  admission  was,  that  a  document  had  been  executed  of  a  character 
corresponding  with  that  in  the  notice,  and  that  the  defendant  could  not  object  that  the  instrument  was  in 
effect  a  lease  and  not  a  counterpart ;  and  it  was  held  that  proof  was  unnecessary  of  the  identity  of  the  docu- 
ment produced  at  the  trial  with  that  inspected  at  the  Judge's  chambers.     Doe  v.  Smith,^  8  Ad.  &  Ell.  255. 

(n)  The  application  must  be  made  to  a  Judge  at  chambers;  the  court  have  no  authority  under  this  rule. 
Smithv.  Bird,3  Dowl.   641:  Jervis's  New  Rules,  111. 

(o)  Notice  having  been  given,  and  admission  refused,  and  a  Judge's  order  having  been  made,  certified  by 
his  indorsement,  thattlie  documents  were  produced  to  his  satisfaction,  the  party  is  entitled  to  costs,  although 
a  new  trial  is  granted,  previously  to  which  the  documents  arc  admitted.  Lewis  v.  Howell,^  6  Ad.  &,  EU.  769. 
The  certificate  in  such  case  is  to  be  granted  by  the  Judge  presiding  at  the  first  trial,  lb. 

(p)  As  to  the  effect  of  confessions  in  cases  of  treason,  see  Treason. 


(A)  (Naked  confessions  of  a  prisoner,  unattended  with  circumstantial  evidence,  are  not  held  auflScient  in 
North  Carolina  to  convict  him  of  a  capital  crime.  Slate  v.  Long,  1  Hay.  455.  But  see  State  v.  Guild,  5  Halst. 
163.    The  People  v.  liVFall,  1  Wheel.  Cr.  C.  1 08.) 
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A  confession  can  never  be  received  in  evidence,  where  the  defendant  has  Voluntary, 
been  influenced  by  any  threat  or  pronriise  {q)  (B).  To  say  that  it  will  be 
better  for  him  if  he  will  confess,  or  worse  if  he  will  not,  is  sufficient  to 
exclude  the  consequent  declaration  by  the  prisoner;  for  the  law  cannot 
measure  the  force  of  the  influence  used,  or  decide  upon  its  effect  upon  the 
mind  of  the  prisoner,  and  therefore  excludes  the  declaration,  \{  any  degree 
of  influence  has  been  exerted  (r).  And  where  a  confession  has  once  been 
induced  by  such  means,  all  subsequent  admissions  of  the  same  or  of  the 
like  facts,  must  be  rejected,  if  they  have  resulted  from  the  same  influence  [s). 
It  is,  however,  a  question  for  the  court,  and  not  for  the  jury,  to  decide, 
whether  under  the  particuler  circumstances  the  confession  be  admissible  (/). 
The  general  principle  on  which  the  decisions  on  the  subject  seem  to  have 
proceeded,  seems  to  be  this,  that  if  under  the  circumstances  there  be  rea- 
sonable ground  for  presuming  that  the  disclosure  was  made  under  the 
influence  of  any  promise  or  threat  of  a  temporal  nature,  the  evidence 
ought  not  to  be  received  {ii). 

(q)  WarrickshalVs  Case,  Leach's  C.  C.L.3d  edit.  298;  Cowp.  334;  2  Haw.  c.  46,  s.  36.  Two  men  were 
charged  with  the  murder  of  one  who  (as  it  afterwards  appeared)  was  still  living^,  and  yet  one  of  them  upon 
a  promise  of  pardon,  confessed  himself  to  be  guilty  of  the  crime.  Note  to  WarrickshaWs  Case,  Leach's  C. 
C.  L.  301,  3d  edit.  And  an  instance  is  mentioned  in  the  State  Trials,  where  not  only  the  party  himself,  but 
bis  brother,  were  executed  on  a  supposed  confession,  although  all  the  parties  were  innocent. 

(r)  A  promise  made  by  the  surgeon  who  was  called  in  upon  a  case  of  administering  poison,  after  telling 
the  prisoner  that  she  was  suspected  and  had  better  tell  all  she  knew,  was  held  to  render  the  statement  of  the 
prisoner  inadmissible.  R.  v.  Kingston,^  4  C.  &  P.  387,  So  after  a  threat  by  the  captain  of  a  ship  to  the 
prisoner,  a  mariner  on  board,  upon  the  stolen  property  being  found,  that  if  he  did  not  tell  him  who  was  his 
partner  he  would  commit  him  to  prison  as  soon  as  he  got  to  iV.     R.  \.  Paratt,  5  C.  &  P.  570. 

(s)  By  the  Judges,  in  the  case  of  Sarah  Nute,  Mich.  T.  1800.  {t)  lb. 

(m)  Upon  the  trial  oi  Hall,  for  burglary,  proof  was  offered  that  the  prisoner  had  desired  Last  to  apply  to 
the  justice  to  admit  him  as  a  witness  for  the  Crown;  but  the  evidence  of  such  request  was  rejected,  on  the 
ground  that  it  had  been  made  under  the  hope  of  being  admitted  king's  evidence,  and  could  not  be  considered 
as  voluntary.  By  Adair,  Serj.  Leach's  C.  C.  L.  636;  this  case  goes  to  a  very  great  length.  Where  hopes 
had  been  held  out  to  a  prisoner  to  confess,  and  when  brought  before  a  magistrate  he  refused  to  confess, 
except  upon  conditions,  Buller,  J.  admitted  the  general  rule,  with  some  qualifications,  observing,  that  there 
must  be  very  strong  evidence  of  an  explicit  warning  by  the  magistrate  not  to  rely  on  any  expected  favour  on 
that  account:  and  that  it  ought  most  clearly  to  appear  that  the  prisoner  understood  such  warning,  before  his 
subsequent  confession  could  be  given  in  evidence;  East's  P.  C.  658.  And  in  a  similar  case,  before  Bayley, 
J.  where  the  prisoner  had  been  told  by  the  constable's  assistant  that  it  would  be  better  for  him  to  confess,  but 
the  magistrate  cautioned  him  frequently  to  say  nothing  against  himself,  the  confession  was  held  to  be  admis- 
sible. R.  V.  Lingate,  Jycxhy  Lent  Ass.  1815,  and  afterwards  before  the  Judges.  Where  the  wife  of  the 
constable  had  told  the  prisoner,  some  days  before  the  commitment,  that  it  would  be  better  for  him  to  confess, 
the  confession  was  admitted.  R.  v.  Hardwicke,  cor.  Wood,  B.,  Nottingham  Lent  Assizes,  1811,  and  after- 
wards before  the  Judges.  Where  the  prisoner  was  admonished  by  a  stranger,  in  the  presence  of  a  constable, 
that  he  had  better  tell  the  truth,  his  subsequent  confession  to  the  constable  was  admitted.  R.  v.  Row,  Ap- 
pend, to  Burn's  Just.  tit.  Evidence,  23  edit.  p.  102.)  Though  the  prosecutor,  in  the  presence  of  a  magistrate, 
desire  the  prisoner  to  speak  the  truth,  and  suggest  that  he  had  better  speak  out,  yet  if  the  magistrate  or  his 
clerk  immediately  check  the  prosecutor,  desiring  the  prisoner  not  to  regard  him,  the  confession  is  still 
admissible.  R.  v.  Edwards,  E.  T.  1802.  And  where  the  constable  told  the  prisoner  that  he  might  do  him- 
self some  good  by  confessing,  and  the  prisoner  afterwards  asked  the  magistrate  if  it  would  be  any  benefit 
to  him  to  confess,  and  the  magistrate  said  he  could  not  say  that  it  would,  on  which  the  prisoner  declined  to 
confess  ;  but  on  his  way  to  prison  he  confessed  to  another  constable,  and  confessed  again  in  prison  to 
another  magistrate,  the  Judges  held  unanimously,  that  the  confessions  were  admissible  in  evidence,  on  the 
ground  that  the  magistrate's  answer  was  sufficient  to  efface  any  expectation  which  the  constable  might  have 
raised.     R.  v.  Rosier,  on  a  case  reserved  for  the  Judges,  East.  Term.  1821. 

So  if  the  expressions  be  not  calculated  to  raise  any  hope  of  some  benefit  or  advantage  of  a  mere  temporal 
nature,  it  seems  that  they  will  not  exclude  a  confession.  Upon  the  trial  of  Hodgson,  a  girl  at  York,  for  arson, 
evidence  was  offered  of  declarations  made  by  the  prisoner  to  Mrs.  Richardson,  her  mistress,  after  the  latter 

(B)  {Mnore  v.  Commonwealth,  2  Leigh.  701.  The  case  of  Bowerhan,  et.  al.  4  Rogers'  Rec.  136.  But  a 
confession,  though  made  under  the  representations  of  the  infamy  of  a  concealment,  if  without  threats  or 
promises,  may  be  received.  Slate  v.  Crank,  2  Bailey,  66.  But  see  The  People  v.  Ward,  15  Wend.  231. 
Oakley  v.Schoonmaker,  Id.  226.  So  even  if  a  confession  be  induced  by  promises  or  threats,  yet  if,  in  con- 
sequence  of  it,  facts  which  are  evidence  of  the  crime,  are  made  known,  those  facts  are  admissible  in  proof. 
Commonwealth  v.  Knapp,  9  Pick.  496.     State  v.  Crank,  supra.) 
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*Where  a  prisoner  had  been  admitted  king's  evidence,  and  confessed,  and 
upon  tlie  trial  of  iiis  accomplices  refused  to  give  evidence,  he  was  con- 
victed upon  his  own  confession,  even  although  it  had  previously  been 
falsely  represented  to  him  by  a  constable  that  his  accomplices  were  in 
custody  (.r)  (A).  Where  a  witness  answers  questions  upon  his  examina- 
tion upon  a  trial,  tending  to  criminate  himself,  and  to  which  he  might  have 
demurred,  his  answers  may  be  used  for  all  purposes  {y).  Where  a  fact 
has  been  ascertained  in  consequence  of  an  admission  improperly  obtained, 
it  may  still  be  proved,  for  the  fact  cannot  have  been  affected  by  the  in- 
fluence used  (z);  therefore,  upon  an  indictment  for  receiving  stolen  goods, 
where,  in  consequence  of  the  confession,  which  had  been  unduly  obtained, 
*3S  the  stoled  property  had  been  *found  concealed  between  the  sackings  of  the 
prisoner's  bed,  it  was  held  by  the  twelve  Judges,  that  the  fact  of  finding 
the  stolen  property  in  the  prisoner's  custody  was  clearly  evidence  («). 
But  in  such  case  nothing  is  to  be  left  to  the  jury  but  the  fact  of  the  pri- 
soner's having  directed  the  witness  where  to  find  the  goods,  and  his  finding 
them,  but  not  to  the  acknowledgment  {b).  No  evidence  can  be  received 
of  any  act  done  by  the  prisoner  in  consequence  towards  discovering  the 
property,  unless  the  goods  be  actually  discovered  thereby  (c). 
Prisoner's  Any  Voluntary  admission  or  confession  by  a  defendant  is  evidence 
examina-  against  him  at  common  law  {d),  whether  it  be  made  to  a  private  person 
^°°*  or  to  a  magistrate  (e).     The  statutes  of  Philip  and  Mary,  which  directed 

had  told  her  it  would  be  better  if  she  would  confess  if  she  were  guilty,  for  she  would  never  be  easy  in  her 
mind  till  she  had  confessed.  Ilolroyd,  J.  after  consulting  Bayley,  J.  was  of  opinion  that  the  evidence  was 
receivable,  but  it  was  afterwards  excluded  on  other  grounds.  A  police  officer  having  a  boy  in  his  custody  on 
a  charge  of  arson,  without  a  warrant,  told  him  that  after  the  prevarications  he  had  made,  there  was  no  doubt 
of  his  guilt,  and  asked  who  was  concerned  with  him.  The  prisoner  had  been  apprehended  about  noon,  and 
had  no  food  till  he  made  a  confession,  in  answer  to  the  officer's  inquiries,  between  five  and  six  in  the  after- 
noon;  and  seven  of  the  Judges  were  of  opinion  that  the  evidence  was  receivable,  no  threat  or  promise  having 
been  used;  but  three  were  of  the  contrary  opinion.  /2.  v.  TAo*  nYo«,  1  R.  &  M.  27.  Where  the  constable  who 
had  charge  of  the  prisoner  left  the  room,  and  shortly  after  tlie  constable  lo  whom  the  prisoner  made  the  state- 
ment entered,  the  Judge  refused  to  receive  the  statement  without  calling  the  other  constable  to  negative  any 
promise  or  threat,  as  otherwise  it  might  lead  to  collusion  by  constables;  but  it  appearing  that  the  prisoner 
was  not  under  charge  at  the  time,  but  detained  only  as  an  unwilling  witness,  the  Court  received  the  statement 
without  previously  calling  the  other  constable.  R.  v.  Swatkins,^  4  C.  &  P.  550.  Where  a  promise  or  threat  has 
been  held  out,  it  will  usually  exclude  the  statement  made  to  the  same  person.  R.  v.  Dunn,^  4  C.  &  P.  543. 
But  where  the  prisoner  made  a  confession  to  a  magistrate  after  the  persuasions  of  a  clergyman,  but  not  with 
any  view  of  temporal  benefit,  and  after  cautions  that  it  would  probably  be  given  in  evidence  against  him,  it  was 
held  that  such  confession  was  properly  admitted.  Gilhain's  Case,  I  Ry.  &  M.  C.  186.  And  where  a  justice 
had  held  out  promises  of  interference  to  induce  a  confession,  but  afterwards  had  informed  the  prisoner  that  there 
was  no  hope  of  pardon,  and  the  prisoner  subsequently  sent  for  the  coroner,  and  made  a  full  disclosure  notwith- 
standing he  was  cautioned  that  it  would  be  used  against  him,  held  that  it  was  admissible. 

(a:)  R.  v.  Burley,  supra,t\t.  Accomplice. 

(y)  Supra,  27;  and  see  Stockjleth  v.  De  Tasteth,  4  Camp.  10.  In  the  case  ofR.  v.  Merceron,  cor.  Abbott,  J?  2 
Starkie's  C.  366,  a  statement  by  the  defendant,  upon  examination  before  a  committee  of  the  House  of  Com- 
mons, was  received  in  evidence,  although  it  was  objected  that  the  defendant  could  not  refuse  to  answer  the 
question  without  incurring  a  contempt  of  the  House. 

(z)  R.  v.Warrickshall,  Leach's  C.  C.  L.  298,  3d  edit.  Harvey's  Case,  East's  P.  C.  658.  Mozey's  Case,  Leach's 
C.  C.L.301.     ioc/cAart's  Case,  Ibid.  430.     Bu^cAer's  Case,  Ibid.;  2  Haw.  c.  46,  s.  38. 

(a)  WarrickshaWs  Case,  Leach's  C.  C.  L.  298, 3d  edit.  So,  if  after  a  promise  the  prisoner  bring  money,  and 
gives  it  up  to  the  prosecutor  as  part  of  that  which  had  been  stolen  from  him.  R.  v.  Griffin,  1  Russ.  &  Ry.  151. 
But  where  the  prosecutor  said  he  wanted  his  money,  and  that  if  the  prisoner  gave  him  that,  he  might  go  to  the 
devil  if  he  pleased,  and  the  prisoner  took  money  out  of  his  pocket,  and  said  it  was  all  he  had  left,  it  was  held 
that  the  confession  ought  not  to  have  been  received.     R.  v.  Jones,  1  Russ.  &,  Ry.  152. 

{h)  Per  Le  Blanc,  J.  R.  v.  Grant  and  Craig;  R.  v.  Marian  Hodge,  Wells  Summ.  Ass.  cor.  Grose,  J.  East's 
P.  C.  658. 

(c)  R.  V.  Jenkins,  1  Russ.  &  R.  C.  C.  L.  492. 

(</)  2  Haw.  c.  46,  s.  23;  Dy.  214;  6  St.  Tr.  58.  R.  v.  Tang,  Kel.  18, 19.  R.  v.  Wheeler,  Leach's  C.  C,  L. 
349,  3d  edit.     R.  v.  Payne,  5  Mod.  1 05. 

(e)  2  Haw.  c.  40,  s.  33.    R.  v.  Bore,  And.  301.    Marshall's  Case,  2  St.  Tr.  1002;  Leach's  C.  C.  L,  298, 3d  edit. 

(A)  (See  Commonwealth  v.  Knapp,  10  Pick.  477.) 
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the  prisoner's  examination  to  be  taken  (/),  made  no  difference  as  to  the 
admissibility  of  evidence  (g).  The  same  observation  is  applicable  to  the 
Stat.  7  Geo.  4,  c.  64,  s,  3.  But  no  parol  evidence  of  a  confession  can  be 
given,  where  the  confession  has  been  taken  down  in  writing,  for  the 
general  rule  applies,  that  it  is  not  the  best  evidence  {h).  The  statute  directs 
that  the  examination  of  the  prisoner  shall  be  reduced  to  writing;  the  court 
will  therefore  presume  that  the  magistrate  has  acted  in  conformity  with 
the  statute  (^),  consequently  no  parol  evidence  can  be  given  of  a  prisoner's 
declaration  before  a  magistrate,  without  previous  proof  that  it  was  not 
taken  down  in  writing  (k).  But  a  written  examination  before  a  magis- 
trate will  not  exclude  evidence  of  a  previous  parol  declaration,  which  has 
not  been  reduced  to  writing  (/). 

The  prisoner  is  not  to  be  examined  upon  oath  (m),  for  this  would  be  a 
*species  of  duress,  and  a  violation  of  the  maxim,  that  no  one  is  bound  to      *39 
criminate  himself.     And  where  the  examination  purported  on  the  face  of 
the  magistrate's  return  to  have  been  taken  upon  oath,  the  Judge  rejected 
parol  evidence  to  show  that  no  oath  had  in  fact  been  taken  (n). 

In  Lamht's  Case  (o)  it  was  held,  by  a  majority  of  the  twelve  Judges,  that  Proof  of 
a  confession  made  by  the  prisoner  before  a  magistrate  might  be  read  in  evi-  examina- 
dence,  upon  proof,  that  when  it  was  read  over  to  the  prisoner  he  said  it''^°°' 
was  all  true  enough,  although  hr  declined  to  sign  it,  and  although  it  had 
not  been  signed  by  the  magistrate;  for  even  a  parol  confession  was  evi- 
dence at  common  law  before  the  statutes  of  Philip  &  Mary  {p)  (A). 

(/)  An  examination  of  a  prisoner,  tiiough  elicited  by  the  magistrate's  questions,  is  admissible  against  him 
where  no  threat  or  promise  was  used  by  the  magistrate.  R.  v.  Ellis,  1  Ry.  &  M.  C.  437.  Where  the  prisoner's 
statement  was  reduced  into  writing  before  the  witnesses  against  him  had  been  examined,  it  was  admitted  by 
Garrow,  B.  with  great  doubts  of  its  legality.     R.  v.  Fagg,  4  C.  &  P.  5G6;  but  see  R.  v.  5eZZ,i  5  C.  &  P.  162. 

(g-)  R.  V.  Lamb,  Leach's  C.  C.  L.  625,  3d  edit,  per  Grose,  J. 

(h)  1  Hale,  284;  Summ.  263. 

(i)  R.  V.  Jacobs  and  others.  Leach's  C.  C.  L.  349,  3d  edit.  R.  v.  Hichnan,  lb.  349.  R.  v.  Fisher,  lb.  R. 
V.  Hall,  lb.  240.     R.  v.  Fearshire,  lb.;  B.  N.  P.  298;  2  Haw.  c.  46,  s.  43. 

(k)  R.  V.  Hall,  cited  in  jR.  v.  Lambe,  Leach's  C.  C.  L.  635,  by  all  the  Judges,  except  Gould,  J.  Phillips  v. 
Winburn,2  4  C.  &  P.  273.     R.  v.  Hollingshead,^  lb.  242. 

(I)  R.  V.  MCarty,  Sp.  Comm.  Dublin,  797.  Macnally  on  Ev.  45.  Action  by  bankers  to  recover  money 
paid  on  a  check  purporting  to  be  drawn  by  the  defendant,  but  alleged  to  be  a  forgery,  minutes  of  the  defen- 
dant's examination  on  a  charge  made  against  a  party  as  having  forged  the  check,  are  receivable,  although 
he  afterwards  signed  a  regular  deposition.     Williams  v.  Woodward,'^  4  C.  >&  P.  346. 

(m)  B.  N.  P.  242;  Kel.  2.  It  generally  happens  that  a  party  who  is  examined  upon  oath  before  the  magis- 
trate, is  examined  as  a  witness  against  others,  and  under  the  expectation  that  he  will  not  be  prosecuted.  It 
has  been  said  that  a  prisoner  ought  not  to  be  questioned  by  a  magistrate;  and  in  the  case  of  R.  v.  Wilson,^ 
Holt's  C.  597,  cor.  Richards,  C.  B.,  the  prisoner's  statement  was,  on  this  ground,  rejected  as  inadmissible; 
but  by  the  statute  of  Philip  &  Mary  formerly,  and  now  by  the  stat.  7  G.  4,  c.  64,  s.  3,  the  magistrate  is  to 
take  the  examination  of  the  prisoner;  and  at  the  Carlisle  Sp.  Ass.  1824,  Holroyd,  J.  admitted  the  prisoner's 
examination  to  be  used  as  evidence  against  him,  notwithstanding  this  objection.  Where  a  statement  by  a 
defendant,  made  before  a  committee  of  the  House  of  Commons,  was  objected  to  on  the  ground  that  the  state- 
ment had  been  made  under  a  compulsory  process,  the  objection  was  overruled.  R.  v.  Merceron,^  2  Starkie's 
C.  366.  Before  a  statement  made  by  a  prisoner  to  the  magistrate  he  was  sworn  by  mistake,  but  as  soon  as 
it  was  discovered,  the  deposition  was  destroyed,  and  the  party  cautioned;  his  subsequent  statement  is 
receivable.  R.  v.  Webb^  4  C.  &  P.  564.  A  party  is  examined  on  oath  upon  a  charge  made  against  another, 
he  not  being  himself  charged  or  suspected  of  any  offence,  upon  his  being  afterwards  charged  and  indicted, 
his  former  deposition  is  admissible.     R.  v.  Haworth,  York  Spring  Assizes,  1830,  Parke,  J. 

(n)  R.  V.  Smith  and  another,  cor.  Le  Blanc,^  J.  1  Starkie's  C.  242.      In  the  case  of  R.  v  Wilson,^  1  Holt, 
C.  597,  cor.  Richards,  L.  C.  B.  it  was  held,  that  an  examination  of  a  prisoner,  which  consisted  in  answers  to 
questions  put  by  the  magistrate,  could  not  be  received  in  evidence,  although  no  threats  had  been  held  out. 
(o)  Leach's  C.  C.  L.  625  :  and  see  2  Haw.  c.  46,  s.  31. 
Ip)  In  the  case  of  the  Kivg  v.  Pelicote,  cor.  Wood,  Baron,  York  Summer  Assizes,  1819,'"  2  Starkie's  C. 

(A)  (When  an  examination  has  been  reduced  to  writing,  parol  evidence  of  it  cannot  be  received.  M'- 
Kenna''s  Case,  5  Rogers's  Rec.  4;  but  parol  evidence  is  admissible  in  proof  of  an  examination  not  reduced 
to  writing.  State  v.  Irwin,  1  Hayw.  112.  Collinses  Case,  4  Rogers's  Rec.  139.  So  an  examination  reduced 
to  writing  but  not  signed  is  admissible  in  evidence.  Pennsylvania  v.  Stoops,  Addis.  383.  The  People  v. 
Johnson,  1  Wheel.  C.C.  193.  It  seems  that  depositions  taken  in  pencil,  instead  of  being  properly  written  out, 
would  not  be  considered  as  taken  in  compliance  with  the  statute.     The  People \.  White,22  Wend.  R.  167.) 
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By  the  statute  7  Geo.  4,  c.  64,  s.  3,  the  examhiations  must  be  returned  by 
the  justices  to  tlie  next  general  gaol  delivery,  to  be  held  within  the  limits 
of  their  commission.  The  identity  of  the  examination  (g)  is  usually  proved 
by  the  magistrate,  coroner,  or  his  clerk,  who  took  it  down  (r),and  it  should 
be  shown  that  it  contains  the  substance  of  what  the  prisoner  said  (s).  It 
should  also  appear  that  the  confession  was  made  freely  (^);  but  it  is  not 
*40  ^absolutely  incumbent  on  the  magistrate  to  warn  the  prisoner  not  to  con- 
fess (ti).     The  whole  of  the  confession  must  be  read  (x). 

Force  and       A  prisoner  may  be  convicted  upon  his  own  confession,  without  other 

effect.        evidence  (?/). 

It  is  a  general  rule,  founded  upon  principles  already  adverted  to  (z),  that 
the  admission  or  confession  of  one  defendant  is  not  evidence  against  any 
but  himself  (a)  (A);  except,  indeed,  such  a  privity  and  community  in  the 
same  original  design  be  proved,  as  to  render  that  which  has  been  .said  or 
done  by  one,  in  furtherance  of  the  common  object,  fair  and  reasonable  evi- 
dence of  the  general  design  and  project  itself.  It  was  ruled  in  Tongas  Case 
(b),  upon  the  soundest  principles,  that  the  confession  of  one  shall  not  be 
evidence  against  another.  Where  several  are  tried  at  the  same  time,  and 
the  confession  of  one  implicates  another,  the  evidence  cannot  on  that  ac- 
count be  rejected;  the  usual  course  is  for  the  court  to  inform  the  jury  that 
the  confession  is  evidence  against  that  party  only  by  whom  it  is  made  (c). 

433,  where  a  prisoner,  after  his  examination  had  been  read  over,  refused  to  sign  it,  and  did  not  say  (as  in 
LarnVs  Case)  that  it  was  true,  the  learned  Judge  rejected  the  evidence.  But  in  the  later  case  of  R.  v.  Dew- 
hurst,  s.  n.  2  Russ.  C.  &  4,  645,  Lancaster  Spring  Assizes,  1825,  where  the  magistrate  himself  had  taken 
down  the  examination,  which  was  read  over  to  the  prisoner,  who  made  no  objection  to  it,  but  did  not  sign 
it,  Bayley,  J.  held  that  tlic  magistrate  might  at  all  events  refresh  his  memory  by  the  writing,  and  give 
evidence  of  the  statement;  but  ultimately  the  examination  itself  was  read.  Minutes  of  a  prisoner's  exami- 
nation, which  have  not  been  signed  by  him,  or  read  over  to  him,  may  be  used  as  minutes  to  refresh  the 
memory  of  the  witness,  Layer^s  Case,  24  Howell's  St.  Tr.  214;  6  Hargreave's  St.  Tr.  229.  Where  the 
examination  of  a  prisoner  taken  in  writing  is  inadmissible  from  some  irregularity,  parol  evidence  of  what 
he  said  upon  the  examination  is  admissible.     JR.  v.  Reed,^  1  Mood.  &  M.  C.  4U3. 

{q)  It  has  been  said  that  the  examinations  ought  not  to  be  taken  before  the  grand  jury,  Gilb.  Ev.  by  Loft, 
216;  but  the  rule  seems  to  apply  to  depositions  only;  and,  in  practice,  the  examinations  are  frequently  (by 
leave  of  the  court,)  taken  before  the  grand  jury. 

(r)  Parke,  B.  was  of  opinion,  that  it  is  sufficient  to  prove  the  magistrate's  signature;  but  Lord  Denman  held, 
that  this  was  not  sufficient  when  the  prisoner  made  his  mark  only,  without  writing  his  name. 

(s)  1  Hale,  284.  The  safest  course  is  to  take  down  the  very  words.  The  statute  requires  the  justices  to 
take  the  examination,  and  to  put  the  same,  or  so  much  thereof  as  is  material,  into  writing.  A  prisoner  said, 
"Give  me  a  glass  of  gin,  and  I'll  tell  you  all  about  it,"  and  two  glasses  of  gin  were  given  by  an  officer  to 
the  prisoner,  who  then  made  a  confession,  and  the  officer  aft.ervvards  wrote  down  from  recollection  what  the 
prisoner  had  said,  and  the  officer  read  over  what  had  been  so  written  before  the  committing  magistrate,  and 
the  magistrate  told  tne  prisoner  that  a  confession  might  do  him  harm,  upon  which  the  prisoner  said  that 
what  had  been  read  was  tiie  truth,  and  signed  the  paper.  Best,  J.  refused  to  admit  the  evidence.  R.  v. 
Sexton,  2- Russ.  C.  &  M.  645,  Norwich,  Summ.  Ass.  1822. 

(0  1  Hale's  P.  C.  284.  («)  R.  v,  Magill,  Macnally,  38. 

{x)  R.  V.  Payne,  5  Mod.  165 ;  2  Haw.  c.  46,  s.  42. 

ly)  Stone's  Case,  Dy.  214.  Francis's  Case,  6  St.  Tr.  58.  Fisher's  Case,  Leach's  C.  C.  L.  3d  edit.  394. 
Wheeler's  Case,  lb.  Even  though  there  be  no  positive  proof  that  the  offence  was  committed.  R.  v.  Eldridge, 
Russ.  &  R.  C.  C.  L.  440.     R.  v.  Falkner,  lb.  481.     R.  v.  White,  lb.  508.     R.  v.  Tippett,  lb.  509. 

(z)  Vol.  I.     See  Index,  tit.  Admissions. 

(a)  2  Haw.  c.  46.  The  contrary  was  unjustly  ruled  in  Throgmorton's  Case,  1  St.  Tr.  70.  Earl  of  Essex's 
Case,  lb.  197  ;  and  Sir  Walter  Raleigh's  Case,  1  Jac.  1. 

(6)  Kel.  18. 

(c)  R.  V.  Hearne  and  others,'^  4  C.  &  P.  215.  See  the  observations  of  Wood,  B.  in  Bullen  v.  Mitchell,  2 
Price,  299.  It  is,  however,  morally  impossible  that  the  hearing  of  such  a  confession  should  not  operate 
to  the  prejudice  of  the  parties  implicated ;  in  some  instances  the  inconvenience  might  be  obviated  by 
separate  trials. 

(A)  (On  an  indictment  against  A.  for  concealing  a  horse  thief,  knowing  him  to  be  such,  it  is  not  competent 
for  the  prosecutor  to  give  evidence  of  what  the  alleged  horse  thief  confessed  in  the  presence  of  A.  to  establish 
the  fact  that  a  horse  was  stolen.  The  voluntary  confessions  of  a  man  arc  evidence  against  himself  but 
not  against  other  persons.  Morrison  v.  The  State  of  Ohio,  5  Ohio  Rep.  439.  Lowe  v.  Boteler,  4  Har.  & 
McHcn.  349. 
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In  some  instances,  the  confession  of  one,  taken  in  the  presence  and  hearing 
of  another  prisoner,  may  be  very  material  evidence  to  explain  the  expres- 
sions and  condnct  of  the  latter  npon  that  occasion;  for  any  declarations  of 
his.  by  which  he  assented  to  what  was  confessed  by  another,  to  his  own 
prejudice,  would  be  admissible  evidence  against  him.  The  confession  of 
the  other  may  also,  it  seems,  be  evidence  for  the  purpose  of  explaining  such 
declarations  {d). 

ADMISSION  TO  A  COPYHOLD.    See  COPYHOLD.— EJECTMENT. 

ADULTERY.     ^S-ee  CRIMINAL  CONVERSx\TION. 

AFFIDAVIT. 

An  affidavit  sworn  before  a  Judge  is  receivable  in  the  court  of  which  he 

is  a  Judge,  though  not  entitled  of  that  court,  but  not  in  any  other  court 

unless  entitled  of  that  court  (e). 

AFFIRMANCE  OF  CONTRACT.     See  Index,  tit.  Waver. 
AGENT  (/)  (A). 
If  Jl.  authorize  B.  to  do  an  act,  it  is  in  law  the  act  of  Ji.,  and  may  be 
so  alleged  in  pleading,  except  in  cases  of  felony;  for  then,  if  Ji.  be  absent 
when  the  fact  is  committed,  he  is  but  an  accessory  before  the  fact  {g). 
Accordingly  *on  an  allegation  (in  a  civil  action)  that  the  master  and  servant      *4i 
drove  ungovernable  horses  in  Lincoln's-Inn-Fields,  both  were  found  guilty, 
although  the  servant  alone  was  present  (A).     So  an  allegation  that  the 
defendant  negligently  drove  his  cart,  is  supported  by  proof  that  it  was  driven 
by  his  servant  {i).     Before  the  act  of  B.  can  be  given  in  evidence  as  the 
act  of  A.,  it  must  be  proved  that  B.  was  the  agent  of  «/?.  (B).     This  proof 
may  either  be, — 1st,  direct,  or  it  may  result,  2dly,  from  the  relative  situation 
of  A.  and  B.\  or  3dly,  from  their  habit  and  course  of  dealing,  or  other 
special  circumstances;  or,  4thly,  from  .y^.'s  recognition  of  ^.'s  act,  or  his 
acquiescence  in  it.     1st.  May  be  direct  {k).     As  where  the  agent  is  called 

id)  But  a  confession  by  one  of  several  prisoners  before  a  magistrate,  which  implicates  all,  cannot  be  read 
in  evidence  merely  for  the  purpose  of  drawing-  an  inference  from  their  silence  as  to  the  parts  which  affect 
them.  R.  v.  Apphby  and  others,^  3  Starkie's  C.  30,  cor.  Hoiroyd,  J.  who  said  that  it  had  been  so  held  by 
several  of  the  judges  on  a  case  from  Chester,  and  that  he  was  of  that  opinion. 

(e)  Reg.  G.,  H.  T.  2  V/.  4.  The  addition  of  every  person  making  an  affidavit  must  be  inserted  therein,  lb. 
Wlien  sworn  before  the  attorney  on  record  or  his  agent,  lb. 

(/)  For  other  evidence  on  this  head,  see  tit.  Admissions. — Accessories. 

(g)  See  Accessory. 

{h)  Michael  v.  Allestree,  2.  Lev.  172. 

(i)  Brucker  v.  Fromont,  6  T.  R.  659;  and  see  Taberville  v.  Stamp,  Ld.  Raym.  264. 

[k)  A  letter  authorizing  an  agent  to  draw  to  a  certain  amount,  coupled  with  a  power  of  attorney  to  enter 
into  and  complete  contracts,  make  purchases,  &c.,  is  a  sufficient  authority  to  such  agent  to  raise  money  for 
the  purposes  of  his  employers;  and  a  party  advancing  monies  to  such  agent  is  not  bound  to  call  for  those 
instruments,  and  inquire  what  money  has  been  already  advanced  on  the  letter.  Withington  v.  Herring,^ 
5  Bing.  442.  See  Aitwood  v.  Mannings,^  7  B.  &  C.  278.  A  direction  to  an  agent  to  enter  upon  premises  (in 
mortgage)  and  sell  the  stock,  &c.,  which  was  declared  to  be  for  the  benefit  of  the  plaintiff,  and  amounting 
to  an  authority  to  pay  over  the  amount  to  him,  being  in  consideration  of  his  postponing  the  sale  of  the 
estate,  is  an  irrevocable  authority,  and  the  plaintiff  may  sue  the  agent  for  money  had  and  received.  Metcnlf 
V.  Clough,  2  M.  &  Ry.  178.  The  steward  of  a  manor  cannot  appoint  a  deputy  without  special  authority. 
Barker  v.  Kett,  3  Sdlk.  124.     The  office  is  grantable  in  reversion;  lb.     Where  the  agent  had  in  his  own 

(A)  (No  one  is  obliged  to  accept  a  consignment  of  goods,  but  if  it  be  received,  the  consignee,  like  every 
other  agent  or  factor,  is  liable  for  a  breach  of  the  positive  orders  of  his  principal.  Walker  et  al.  v.  Smith,  4 
Dall.  381),  1  Wash.  C.  C.  R.  202.) 

(B)  (The  acts  of  agents  do  not  derive  their  validity  from  professing  on  the  face  of  fhem,  to  have  been 
done  in  the  exercise  of  their  agency,  but  upon  the  facts  that  the  acts  were  done  in  the  exercise  and  within 
the  limits,  of  the  power  delegated.     Mech.  B'k  of  Alexandria  v.  The  B'k  of  Columbia,  5  Wheat.  326.     In 

.ascertaining  these  facts  as  connected  with  the  execution  of  any  written  instrument,  parol  testimony  is  ad- 
missible.    Ibid.) 

lEng.  Cora.  Law  Reps.  xiv.  152.    ^Id.  xv.  493.    ^Id.  xiv.  42. 
VOL.  II.  7 


41  AGENT:  PROOF  OF  AUTHORITY. 

Direct  evi-  as  a  witness  and  proves  that  he  was  anthorized  to  do  the  act,  or  transact 
dence  of     jj-^g  particular  business.     The  fact  of  agency  may  be  proved  by  collateral 
agency.      gyj^jg^jce  without  calling  the  agent  (/).     If  the  authority  was  in  writing,  it 
must  be  produced,  in  order  that  it  may  be  seen  whether  it  has  been  pur- 
sued (m).     If  he  acted  under  a  power  of  attorney,  the  instrument  must  be 
produced  and  proved  (n).     And  parol  evidence  of  the  authority  is  inad- 
missible, where  the  authority  from  its  nature  must  have  been  in  writing  (o). 
This,  however,  does  not  appear  to  be  necessary,  where  the  authority  can 
be  clearly  inferred  from  the  course  of  dealing,  or  from  the  recognition  of 
the  agent's  acts  by  the  principal.     And  therefore  in  the  case  of  The  King 
V.  Bigg  (p),  which  was  an  indictment  for  a  felonious  erasure  of  an  in- 
dorsement upon  a  bank-note,  although  it  was  contended,  on  behalf  of  the 
prisoner,  that  it  was  necessary  to  prove  the  appointment  of  Adams  as  the 
agent  of  the  Bank  of  England,  being  a  corporate  body,  under  their  seal  (9), 
it  was  held  to  be  sufficient  to  show  that  Adams  had  been  used  to  sign  bills 
and  notes,  which  from  time  to  time  had  been  duly  paid,  and  answered  by 
the  Bank.     It  was  found  by  the  special  verdict  that  Adams  had  been  in- 
*42      trusted  and  employed  by  the  Governor  *and  Company,  but  not  by  any 
instrument  under  their  seal.     A  majority  of  the  Judges  were  of  opinioa 
that  the  evidence  was  sufficient,  and  the  prisoner  was  transported. 
From  the        Secondly.     From  relative  situation. — Where  the  authority  results  from 
relative      the  relative  situation  of  the  parties,  it  is  sufficient  to  prove  such  relative 
jJ^^g^^^^^^'J^^^ situation  (r).     Thus,  to  affect  the  sheriff  with  the  act  of  the  under-sheriff  it 
is  unnecessary  to  show  more  than  that  the  latter  is  the  under-sheriff  (5). 
But  a  bailiff  is  not  the  general  officer  of  the  sheriff,  and  therefore  the  par- 
ticular authority  nmst  be  proved  (/).     Proof  of  the  sale  of  a  book  by  a 
servant  in  a  bookseller's  shop  is  prima  facie  evidence  of  a  sale  by  the 
master  (w).     The  answer  of  a  clerk  at  a  banking  house,  transacting  the 
business  of  his  principals,  is  evidence  against  the  latter  {x).     Where  the 

name  always  sold  the  goods  and  received  the  amount,  held  that  having  an  authority  to  sell,  he  had  an  implied 
one  to  receive  the  price;  and  that  the  principals  could  not  avow  the  act  of  their  agent  as  to  one  part,  and 
repudiate  it  as  to  the  other.     Capel  v,  Thornton,^  3  C.  &  P.  353. 

(/)  Owen  v.  Barrow,  1  N.  R.  101;  infra,  tit.  Usury.  Where  goods  were  fraudulently  obtained  by  Z?., 
the  agent  of  W.,  the  purchaser,  and  also  of  the  defendants,  without  any  intention  of  being  paid  for,  and 
were  immediately  sold  to  the  defendants;  held,  in  trover,  that  the  handwriting  of  D.  to  various  contracts  as 
the  agent  of  W.  might  be  proved,  and  as  steps  in  proving  the  fraud,  without  calling  him  as  a  witness,  although 
the  jury  found  that  tlic  defendants  were  not  privy  to  the  fraud.     Irving  v.  Motley,^  7  Bing.  543. 

(m)  Johnson  v.  Mason,  1  Esp.  C.  89.     Coorev.  Calloway,  lb.  115.  (n)  Ibid. 

(o)  Ibid;  but  see  3  P.  Wins.  427,  R.  v.  Bigg.  (p)  3  P.  Wms.  427. 

{q)  It  was  alleged  in  the  indictment,  that  one  Joshua  Adams  was  intrusted  and  employed  by  the  Governor 
and  Company  of  the  Bank  of  England  to  sign  bank-notes  for  the  said  company;  and  it  was  found  by  the 
special  verdict  that  he  was  so  intrusted  and  employed  by  the  Governor,  &c.  but  not  under  their  common  seal, 

(r)  See  7  T.  R.  113.  The  plaintiffs,  correspondents  in  England  of  a  foreign  merchant,  hud  in  Mtiy  1827, 
a  Biink  of  England  note  remitted  in  part-payment  of  the  account  due  to  them,  which  liad  been  stolen  in 
February  1826,  and  when  presented  at  the  Bank,  was  detained;  it  was  held  in  trover,  that  the  plaintiffs 
must  be  taken  to  be  the  agents  of  the  foreign  mercliant,  and  could  only  recover  upon  his  title,  and  therefore 
were  bound  to  show  that  it  had  been  received  without  any  grounds  of  suspicion  that  the  note  had  been  im- 
properly obtained.  De  la  Chaumette  v.  Bank  of  England,^  9  B.  &  C.  208.  A  deed  signed  by  the  chief 
clerk  and  solicitor  of  a  company  is  binding  on  them,  unless  it  be  shown  that  he  exceeded  his  authority;  and 
it  makes  no  difference  whether  the  object  of  producing  it  were  to  enforce  it  or  bind  the  company  in  any 
other  way  by  its  contents.  Doe  d.  Madeod  v.  East  London  Waterworks  Company,*  1  Mood.  &.  M.  C.  149. 
Agents,  authorized  to  draw  bills  for  a  company,  drew  them  in  their  own  names,  and  not  as  agents,  although 
for  the  purposes  of  the  company;  held  that  the  members  of  the  company  were  not  liable  on  the  bills,  but, 
semble,  they  were  liable  as  partners  for  the  money  lent.  Ducarrey  v.  Gill,^  1  Mo.  «fc  M.  451,  and  4  C.  &,  P. 
121.  (s)  Ibid.  (0  Ibid. 

(u)  R.  V.  Almon,  Burr.  2686.    See  tit.  Libel. 

(x)  Price  v.  Marsh,  1  Carr.  C.  60.  The  employment  of  a  ship  is  evidence  of  an  authority  from  the  owner 
to  the  master,  in  respect  of  every  lawful  contract  made  by  him  relative  to  such  employment  of  the  ship. 
Abbott's  L.  S.  112, 122;  1  Vent.  190,238.     An  assignment  of  a  lease  under  aji.  fa.  by  A.  B.  as  under-sheriflfi 
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captain  of  a  vessel  orders  goods  for  the  use  of  the  ship,  (he  owners  are 
responsible  (y).  So  it  is  the  common  course  upon  trials  at  Nisi  Prius,  to 
read  the  admissions  of  the  attorney  on  record  of  either  of  the  parties;  and 
a  plaintiff  is  bound  by  the  act,  not  only  of  liis  attorney,  but  of  his  agent 
in  town  («),  in  the  course  of  the  cause  (A). 

A  letter  written  to  the  plaintiffs,  respectmg  the  pulling  down  an  adjoin- 
ing house  belonging  to  a  corporation  by  their  surveyor,  and  who  had  the 
management  of  their  buildings,  may  be  presumed  to  have  been  written  by 
him  in  that  capacity,  and  therefore  is  evidence  against  them  (a). 

Thirdly.     From  habit,  course  of  dealing,  8,'c. — In  mercantile  transac-From  habit 
tions,  the  fact  of  the  usual  and  general  employment  of  a  particular  agent  ^'"'^  course 
in  the  transaction  of  business  is  the  most  usual  evidence  of  authority  (6).°    ^^'"g- 
Thus,  *the  general  authority  of  brokers  to  sell,  so  as  to  bind  their  principals      *43 
in  respect  of  the  purchase,  is  lo  be  collected  from  their  general  dealings, 
and  not  merely  from  their  private  instruciions  as  to  the  particular  parcel  of 
goods;  and  if  a  general  authority  can  be  inferred  from  the  usual  course  and 
habit  of  dealing,  the  principal  will  be  bound  by  the  contract  although  it  be 
contrary  to  the  particular  instructions  (c).     Where  an  agent  had  been  era- 
ployed  for  a  length  of  time  to  pay  for  work  of  a  particular  description, 
and  workmen  were  always  referred  to  him,  his  acknowledgment  of  a  debt 
was  held  to  be  binding  upon  his  principal  [d).     A  master  who  in  a  single 
instance  authorizes  his  servant  to  take  up  goods  on  credit,  is  afterwards 
liable  (e).     So  where  the  defendant's  wife  usually  gave  orders  for  goods, 
her  acknowledgment  of  a  debt  being  due  within  six  years,  was  held  to  be 
evidence  agair)st  her  husband  (/).     So  where  the  wife  had  taken  lodgings 
for  herself  and  her  husband,  and  afterwards  gave  notice  of  quitting,  upon 
an  action  brought  for  use  and  occupation,  it  was  held  that  the  acknowledg- 
ment of  the  wife  was  evidence  against  her  husband;  and  Lord  Kenyon 
said,  that  where  a  wife  acts  for  her  husband  in  any  business  or  department 
by  his  authority,  and  with  his  assent,  he  thereby  adopts  her  acts,  and  must 
be  bound  by  any  acknowledgment,  or  any  admission  made  by  her  respect- 
is  evidence  tliat  lie  is  under-sheriff.     Doe  d.  James  v.  Broion,^  5  B.  &  A.  243.     The  drawing  of  bills  by  the 
consignor  of  ffoods  on  the  consignee  or  factor,  against  the  consignment,  does  not  authorize  the  latter  to  plead 
the  goods.    Gill  V.  Kyiner,^  5  Moore,  518.     Duclos  v,   Hyland,  cited   lb.     See   Guichard  v.   Morgan,^  4 
Moore,  30;  Paterson  v.  Gandesequi,  15  East,  62;  Daubigny  v.   Duval^  5  T.  R.  604;  Fielding  v.  Kymer,^  2 

B.  &.  B.  639.  By  the  stat.  4  G.  4,  c.  83,  a  person  may  take  a  deposit  or  pledge  of  goods  to  the  extent  of  the 
consignee's  interest. 

(y)  1  T.  R.  108;  and  so  is  the  captain  also;  aliter,  if  tlicy  be  ordered  before  his  appointment,  although  not 
delivered  till  after.     Farmer  v.  Davis,  Ibid.     And  see  the  last  note. 

(2)  Griffiths  V.  Williams,  1  T.  R.  710,  711.     See  Hays  v.  Perkins,  3  East,  568. 

(a)  Peyton  v.  Governors  of  St.  Thomases  Hospital,^  3  C.  «fc  P.  363.  The  answer  of  a  clerk  at  a  banking- 
house,  transacting  the  business  of  his  principals,  is  evidence  against  them.     Price  v.  Marsh,  1  Carr.  C  60. 

(6)  See  R.  v.  Biggs,  3  P.  Wms.  427,  and  supra,  note  (x). 

(c)  Whitehead  V.  Tuckett,}  5  East,  400. 

(d)  Burt  v.  Palmer,  5  Esp.  C.  145.  The  plaintiff,  after  repeated  applications  for  payment  to  the  defendant, 
receiving  no  answer,  applied  to  an  attorney,  supposed  to  act  for  the  defendant,  for  payment,  who  answered 
the  letter,  and  paid  part,  and  to  a  subsequent  letter  replied,  promising  payment  of  the  remainder;  held,  that 
as  it  appeared  that  he  was  the  agent  at  one  time,  this  was  evidence  to  go  to  the  jury  that  he  continued  to  be 
so.     Roberts  v.  Gresley,^  3  C.  &  P.  380. 

(e)  The  defendant  sent  a  waterman  to  the  plaintiff  for  iron,  on  trust,  and  paid  for  it  afterwards;  he  sent 
the  same  waterman  a  second  time  with  ready  money,  who  received  the  goods  but  did  not  pay  for  them.    The 

C.  J.  ruled  that  the  sending  him  on  trust  the  first  time,  and  paying  the  money,  gave  him  credit,  so  as  lo 
charge  the  defendant  on  the  second  contract.  Hazard  v.  Tradwell,  Str.  506;  and  see  Rushy  v.  Scarlett,  5 
Esp.  C.  76;  1  Show,  95.     See  tit.  Goods  sold  and  delivered. 

(/)  Palethorp  v.  Furnish,  2  Esp.  Cas.  211 .    See  tit.  Admissions,  29,  30. 

(A)  (A  son  who  rides  his  father's  horse  with  his  permission,  is  authorized  to  make  such  disposition  of  him 
as  may  be  necessary  for  his  preservation.     White  v.  Edgman,  I  Tenn.  R.  19.) 
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ing  that  business  in  which  she  has  acted  for  him  (g).  In  such  respects,  the 
wife  does  not  differ  from  any  other  agent.  So  an  admission  by  a  clerk 
usually  employed  in  corresponding  on  business,  is  evidence  (A). 

An  authority  to  receive  payment  on  bonds,  bills,  &c.  is  usually  evidenced 
by  the  custody  of  the  instruments  themselves  (i).     And  it  was  held,  that  a 
payment  to  one  who  usually  received  money  for  an  obligee  of  a  bond,  was 
not  sufficient,  unless  he  had  the  custody  of  the  bond  (k). 
Recogni-        Fourthly.  A  recognition  by  the  principal  of  the  agency  in  the  particular 
tion.  instance,  or  in  similar  instances,  is  evidence  of  the  authority  to  the  latter  (A). 

As,  where  one  subscribes  policies  in  the  name  of  another,  and,  upon  a  loss 
happening,  the  latter  pays  the  amount;  this  would  be  evidence  of  a  general 
authority  to  subscribe  policies  (/).  So  where  the  defendant's  son  had,  in 
three  or  four  instances,  signed  bills  of  exchange  by  the  direction  of  his 
father,  it  was  held  to  be  sufficient  evidence  for  presuming  an  authority 
from  the  father  to  the  son  to  sign  a  guarantee  {m). 
*44  *Mere  evidence,  however,  that  the  agent  has  done  acts  in  the  name  of  a 
principal,  will  not  bind  the  latter  without  some  evidence  of  recognition  on 
his  part;  and  therefore,  where  a  policy  had  been  signed  by  one  Butler,  and 
it  was  proved  that  Butler  had  signed  other  policies  in  the  name  of  the 
defendant,  but  no  evidence  was  adduced  of  any  authority  given  in  the 
particular  case,  or  of  the  defendant's  having  ever  paid  a  loss  on  such 
policies,  the  evidence  was  held  to  be  insufficient  (n)  (1).  If  an  agent  has 
authority  to  subscribe  a  policy,  he  has  also  authority  to  adjust  it  (o). 

Where  the  defendant  in  an  action  on  a  policy  of  insurance  had  used  an 

affidavit,  made  by  a  third  person,  for  the  purpose  of  putting  off  the  trial, 

Recogni.    it  was  held,  that  the  statement  in  the  affidavit,  that  the  deponent  had  sub- 

tion  of  au-  scribed  the  policy  on  the  behalf  of  the  defendant,  was  admissible  to  prove 

thority.        j^g  f^^j  ^^y 

If  a  master  send  a  servant  to  receive  money,  and  the  servant  instead  of 
money  receives  a  bill,  the  master  may,  as  soon  as  he  knows  it,  dissent,  and 
will  not  be  bound  by  the  payment;  but  acquiescence,  or  a  small  matter,  it 
was  said  in  the  case  of  Ward  v.  Evans  [q)  (B)  will  be  proof  of  the  mas- 

(g-)  Emerson  v.  Blonden,  1  Esp.  C.  142;  and  see  Anderson  v.  Sanderson,"^  2  Starkie's  C.  104.  So  where 
the  wife  kept  a  shop  in  the  absence  of  her  husband,  and  admitted  a  debt  for  goods  sold  and  delivered.  Peto 
V.  Hague,  5  Esp.  C.  134.     Clifford  v.  Burton,^  1  Bing.  199. 

(h)  Harding  v.  Carter,  Park  on  Ins.  4;  vide  supra,  p.  42. 

(i)  1  Chan.  Cas.  193.     Owen  v.  Barrow,  1  N.  R.  101;  12  Mod.  564.     See  tit.  Payment. 

(k)   Gerard  v.  Baker,  1  Ch.  Ca.  94.     Duke  of  Cleveland  v.  Dashwood,  2  Eq.  Cas.  Ab.  709. 

(/)  Courleen  v.  Touse,  1  Camp.  43,  n.  (a);  Neal  v.  Irving,  1  Esp.  C.  61.  Haughton  v.  Ewhank,  4  Camp. 
80;  although  the  agent  acted  under  the  power  of  attorney. 

(wi)  Watkins  v.  Vince,^  2  Starkie's  C.  368. 

(n)  Courteen  v.  Touse,  1  Camp.  43,  n.  (a).  (o)  Richardson  v.  Anderson,  1  Camp.  43,  n.  (a). 

(p)  Johnson  V.  Ward,  6  Esp.  C.  48.     See  also  2  T.  R.  189,  in  not.;  2  Ld.  Raym.  930;  11  Mod.  88. 

(5)  Salk.  442.     Watkins  v.  Vince,^  2  Starkie's  C.  368. 

(A)  (But  if  the  act  of  the  professed  agent  be  under  seal,  the  ratification  must  be  under  seal,  to '  make  the 
act  the  deed  of  the  principal.     Blood  v.  Goodrich,  12  Wend.  525.) 

(B)  (Where  a  principal  is  informed  by  his  agent  of  what  he  has  done,  the  principal  must  express  his 
dissatisfaction  within  a  reasonable  time,  otherwise,  his  .nssent  to  his  agent's  acts  will  be  presumed.  Cairnes 
V.  Bleecker,  12  Jolms.  R.  300.  Bredin  v.  Duharry,li  Serg.  &-  Rawie,  27.  Amory  w.  Hamilton,  17  Mass.  R. 
103.     Kingston  v.  Kincaid,  1  Wash.  C.  C.  R.  454. 

The  unauthorized  act  of  an  agent  is  not  so  absolutely  void  that  his  constituents  may  not  ratify  it  and  give 
it  validity.  Den  v.  Wright,  et  al.  1  Peters'  C.  C.  R.  64.  But  the  ratification  of  the  act  of  an  agent  previously 
unauthorized,  must,  in  order  to  bind  the  principal,  be  with  a  full  knowledge  of  all  the  material  facts.  Owings 
V.  Hull,  9  Peters'  R.  607;  and  see  also.  Bell  v.  Cunningham,  3  Peters'  R.  81. 

Where  an  agent  has  sold  the  goods  of  his  principal  without  authority,  neither  a  demand  by  the  principal 
of  the  price  of  the  goods  from  the  purchaser,  which  has  been  refused,  nor  the  bringing  of  an  action  of 
assumpsit  against  the  purchaser  for  such  price,  which  action  was  discontinued  before  the  trial,  is  a  ratifica- 
tion of  the  sale.     Peters  v.  Ballister,  3  Pick.  R.  495.) 

(1)  [See  Hooe  ^  al  v.  Oxley  S(  al.  1  Wash.  19.  Hopkins  v.  Blane,  1  Cal.  361.]  {Plant  v.  M'Ewen,  4 
Conn.  544.} 
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ter's  assent,  and  that  will  make  the  act  of  the  servant  the  act  of  the  master. 
In  Thorold  v.  Smith  (/•),  the  servant  having  been  sent  for  money  received 
a  cheque,  which  he  kept  in  his  own  hands,  without  the  knowledge  of  his 
master,  and  upon  the  banker's  failure  the  servant  sent  back  the  bill;  and 
Holt,  Chief  Justice,  and  Powell,  J.  seem  to  have  been  of  opinion,  that 
it  was  a  question  of  fact  for  the  jury,  whether  the  servant,  under  the  cir- 
cumstances of  the  case,  had  authority  from  his  master  to  receive  bills 
instead  of  money;  and  a  new  trial  was  granted,  for  the  purpose  of  ascer- 
taining the  fact  is). 

Where  the  defendants'  agent  abroad  received  by  their  orders  money  011 
their  account,  and  communicated  the  fact  to  them,  which  they  acknow- 
ledged, and  directed  the  disposal  of  it;  it  was  held  that  the  agent's  letters 
were  admissible  as  against  the  defendants  to  charge  them  with  the  receipt 
of  the  money,  they  having  adopted  and  acted  upon  the  assertions  of  their 
agent  {t).  A  duty  arising  out  of  particular  relations  or  circumstances,  is 
properly  alleged  as  an  implied  promise  {11). 

Such  presumptions  and  implications  of  authority  are  in  general  appli- Acts  and 
cable  to  civil  cases  only.     Evidence  of  a  wilful  trespass  by  the  servant  will  dcclara- 
not  show  that  the  master  is  a  trespasser,  without  express  evidence  that  the  g'°"*f° 
act  was  done  by  his  direction;  for  an  authority  to  commit  a  trespass  cannot 
be  implied  [x).     But  fraud  will  vitiate  a  contract,  although  the  principal 
take  *no  part  in  it,  for  he  is  civilly  responsible  for  the  acts  of  his  agent  {z).      *45 
It  is  a  general  rule,  that  an  agent  cannot  bind  his  principal  by  any  act 
beyond  the  scope  of  the  authority  delegated  to  him  («)  (A).     Where  the 

(r)  11  Mod.  87. 

(s)  But  Holt,  C.  J,  intimated  his  opinion  tii at  a  jury  at  Guildhall  would  find  payment  by  a  bill  to  be  a 
good  payment,  according  to  the  common  practice  of  the  city;  and  Powell,  J.  said  he  supposed  tliat  the  ser- 
vant had  many  times  received  bills  for  his  master,  which  was  an  authority  for  the  purpose;  but  tliat  that  was 
matter  of  evidence,  being  according  to  the  common  practice  of  the  world. 

(0   Coates  V,  Bainbrulge,i  2  Bing.  5?,   I  M.  &  P.  142. 

(w)   Callender  v.  Oelriche^  5  Bing.  N.  C.  58. 

(x)  Macmanus  v.  Crickeit,  1  East.  106;  2  H.  B.  443.  See  also  Harding  v.  Greening,^  Holt's  C.  531;  and 
R.  V.  Johnston,  7  East,  65,  infra,  tit.  Libel.  The  tort  of  a  servant  or  deputy  does  not  affect  the  master. 
Mo.  777,  787;  Com.  Dig.  Officer,  [K.]  3.  Harris  v.  Nicholas,  5  Munf.  483.  Although  an  information  for 
penalties  is  a  criminal  proceeding,  yet  it  is  also  in  the  nature  of  a  civil  process  to  recover  the  Crown's  debt; 
a  party,  therefore,  carrying  on  trade  by  his  servants,  and  deriving  profits  from  their  acts,  is  responsible  for 
penalties  incurred  by  their  violation  of  the  revenue  laws.  Attorney  General  v.  Siddon,  1  Cr.  &  J.  220;  1 
Tyrw.  41;  and  see  R.  v.  Dixon,  3  M.  &  S.  1 1;  and  R.  v.  Gutch,^  I  Mood.  &  M.  C.  433.  In  the  case  of  an 
illegal  distress,  as  damage  feasant,  by  a  servant,  an  authority  to  make  the  illegal  distress  cannot  be  inferred 
from  lawful  authority  given  in  other  instances,  Lyons  v.  Martin,  3  N.  <fe  P.  509. 

(z)  Doe  v.  Martin,  4  T.  R.  39.  A  principal  is  bound  by  the  fraud  or  misrepresentation  of  an  agent  in 
making  a  contract  for  him.     Fitzherbert  v.  Mather,  1  T.  R.  12,  Park.  Ins.  321,  326.     See  further,  App.  45. 

(a)  Fenn  v.  Harrison,  3  T.  R.  357.  A  factor  cannot  pledge  the  goods  of  his  principal  by  indorsement  of 
the  bill  of  lading,  or  even  by  delivery  of  the  goods  themselves.  Newson  v.  Thornton,  6  East,  17.  Daubigny 
V.  Duml,  5  T.  R.  604.  Paterson  v.  Tash,  2  Str.  1178.  Martini  v.  Coles,  1  M.  &  S.  140.  Even  although 
he  has  accepted  bills  on  the  faith  of  such  consignments.  Graham  v,  Dyster,^  2  Starkie's  C.  21.  Fielding 
V.  Kymer,^  2  B.  &  B.  639;  5  Moore,  supra,  42,  note  (x).  But  the  rule  does  not  apply  to  a  banker  who 
pledges  an  indorsed  negotiable  security  deposited  in  his  hands.  1  Bos.  fc  Pull.  648,  651.  The  plaintiffs 
previously  to  a  sale  issued  catalogues,  and  by  one  of  the  conditions  of  sale,  payment  was  to  be  made  on 
delivery  by  good  bills  on  London,  at  four  months  from  the  date  of  the  sale;  one  of  the  catalogues  being  sent 
to  the  defendants  by  their  broker,  they  directed  him  to  purchase  certain  lots,  which  he  accordingly  did,  in 
his  own  name,  and  immediately  drew  on  the  defendants  at  four  months,  which  they  accepted,  and  paid  when 
due.  It  appeared  that  at  the  sale  the  terms  of  payment  were  varied  to  known  purchasers  to  "  payment  two 
and  two  months,"  by  which  the  brokers  were  allowed  to  have  the  goods  without  giving  bills  at  the  time, 
and  they  subsequently  became  bankrupts.  In  an  action  against  the  defendants  as  the  real  purchasers,  it 
was  held  that  the  defendants  not  having  authorized  any  contract  different  from  that  mentioned  in  the  con- 
dition, viz.  a  payment  on  delivery  by  good  bills,  and  on  the  faith  of  which  they  might  prop  rly  accept  the 
bills,  they  were  not  bound  by  the  contract  varied  at  the  sale,  and  that  the  plaintiffs  therefore  were  not 
entitled  to  recover.     Horsfall  v.  Fauntleroy,''  10  B  <&  C.  755. 

(A)  (An  authority  to  bring  suit  on  a  claim,  and  prosecute  it  to  final  judgment,  does  not  imply  an  authority 
to  compromise,  which  must  be  specially  conferred.     Kilgour  v.  Ratdiff's  Heirs,  2  Martin,  N.  S.  292.) 
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fact  of  agency  has  been  proved,  either  expressly  or  presumptively,  the  act 
of  the  agent,  co-extensive  with  the  authority,  is  the  act  of  the  principal  (b), 
whose  mere  instrument  he  is;  and  then,  whatever  the  agent  says,  within 
the  scope  of  his  authority,  the  principal  says,  and  evidence  may  be  given 
of  such  acts  and  declarations  as  if  they  had  been  actually  done  and  made 
by  the  principal  (c)  himself;  and  it  makes  no  differeiice  whether  the  declara- 
tion be  true  or  false,  for  they  are  just  as  binding  upon  the  principal  as  if 
they  had  been  actually  made  by  him.  But  where  the  agent  makes  any 
declaration  or  representation  of  his  own,  and  not  as  the  instrument  of  his 
master,  that  declaration  will  not  be  evidence,  but  the  agent  himself  must 
be  called  (d)  to  prove  any  fact  within  his  knowledge;  consequently,  a  letter 
*46  written  by  *an  agent  to  his  principal  of  what  he  has  done,  being  the  repre- 
sentation of  the  agent  to  his  principal  of  what  he  has  done,  is  not  admis- 
sible in  evidence  against  the  principal  to  prove  the  truth  of  the  representa- 
tion (e);  for  he  is  no  longer  the  authorized  instrument  of  the  principal  to 
bind  him  by  such  declarations  (1). 

So  where  the  question  was,  whether  the  agent  of  the  defendant  had 
delivered  to  him  a  bond,  alleged  to  have  been  made  by  the  defendant  to 
the  plaintiff,  it  was  held,  by  the  Master  of  the  Rolls,  that  the  declaration 
by  the  agent,  that  he  had  delivered  the  bond  to  the  defendant,  was  not 
admissible  evidence  to  prove  the  fact  (/).  But  it  is  otherwise  wliere  the 
principal  refers  himself  to  his  agent's  declaration  on  a  particular  subject, 
or  constitutes  a  party  his  general  agent  for  conducting  his  business,  for  then 
a  declaration  or  acknowledgment  by  the  latter  falls  within  the  scope  of  his 
authority  (g). 
Defence  by  An  agent  may  generally  repel  an  action  against  himself  by  proof  that 
an  agent.    ]^q  acted  on  the  footing  of  an  agent,  and  was  understood  so  to  act  (A)  (A), 

(b)  The  declaration  of  a  servant  employed  to  sell  a  horse  is  evidence  to  charge  the  master  with  a  warranty, 
if  made  at  the  time  of  sale;  if  made  at  any  other  time,  the  facts  must  be  proved  by  the  servant  himself. 
Helyar  v.  Haieke,  5  Esp.  C.  72;  and  see  Irving  v.  Motley,^  7  Bing.  543.  Garth  v.  Howard,^  8  Bing.  451. 
Sckiimack  V.  Locke,^  10  Moore,  39.     And  see  note  (1). 

(c)  As  to  payments  to  an  agent,  see  tit.  Payment,  and  Stewart  v.  Aberdeen,  4  M.  &  W.  211. 

(d)  See  Kahl  v.  Jansen,  4  Taunt.  566,  and  Lnnghorn  v.  Allnutt,  4  Taunt.  511.  In  the  first  of  these  cases 
the  Chief  J.  observed,  "  when  it  is  proved  that  A.  is  the  agent  of  B.,  whatever  A.  does  or  says,  or  writes,  in 
the  making  of  a  contract,  as  agent  of  B.,  is  admissible  in  evidence,  because  it  is  part  of  the  contract  winch 
he  makes  for  B.,  and  which  therefore  binds  him,  but  it  is  not  admissible  as  the  agent's  account  of  what 
passes."  See  also  Mestaers  v.  Abraham,  (1  Esp.  C.  375);  the  question  was,  whether  the  defendant,  the 
purchaser  of  goods,  had  agreed  to  find  bags  for  the  carriage  of  them:  according  to  the  report  of  the  case, 
the  plaintiff  offered  in  evidence  the  letter  of  the  broker  who  sold  the  goods,  (being  the  plaintiff's  own  agent,) 
written  to  the  plaintiff,  saying  that  the  bags  would  be  ready  b3'  a  certain  day;  the  broker  was  then  in  the 
box,  and  Lord  Kenyon  said,  that  he  would  admit  evidence  of  what  he  had  done  on  account  of  the  defendant, 
but  that  it  should  be  learned  from  himself,  and  not  from  his  letter.  See  Ashford  v.  Price,*  3  Starkie's  C.  185, 
infra,  note  {g). 

(e)  4  Taunt.  511;  lb.  565,  663.     As  to  admissions  by  an  attorney,  see  tit.  Attorney. 
(/)  Fairlie  v.  Hastings,  10  Ves.  jun.  128. 

(g)  Vide  svpra,  p.  29.  A  declaration  by  the  clerk  of  an  attorney,  in  taxing  costs,  that  he  would  not 
charge  extra  costs,  is  evidence  against  the  principal.     Ashford  v.  Pricc,^  3  Starkie's  C.  185;  1  D.  &  R.  48. 

(h)  See  Vendor  and  Vendee.  The  office  of  clerk  to  a  body  of  trustees  being  executed  by  a  deputy,  the 
clerk  is  not  responsible  for  losses  occasioned  by  the  negligence  of  such  deputy  induced  by  the  negligence 
of  the  trustees,  nor  for  monies  which  came  into  his  hands  through  their  irregular  acts;  but  he  is  for  sums 
received  at  his  office  by  such  deputy  without  his  authority,  but  which  he  had  ground  for  believing  would 
be  paid  there.  Whitmore  v.  Wilks,  I  Mood.  &  M.  214.  Notice  that  third  parties  are  interested  in  a  par- 
ticular  adventure,  imposes  upon  an  agent  the  duty  of  accounting  with  the  latter,  in  respect  of  their  propor- 
tion; but  it  is  otherwise,  if  from  subsequent  transactions  it  be  shown  that  they  are  content  to  rest  upon  the 

(1)  [See  Mr.  Day's  notes  to  the  cases  of  Mestaers  v.  Abraham,  1  Esp.  C.  375,  and  Helyear  v.  Hawke,  5  Esp. 
C.  74.     Sec  also  5  Esp.  C.  134.     1  Taunt.  398.) 

(A)  (An  agent  who  makes  a  contract  in  behalf  of  his  principal,  whose  name  he  discloses  at  the  time  to 
the  person  with  whom  he  contracts,  is  not  personally  liable.  Rathhone  v.  Budlong,  15  Johns.  R.  I.  Mauri  v. 
Hefferman,  13  Johns.  R.  58.     Meyer  v.  Barker,  6  Binn.  234.) 
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unless  he  execute  an  instrument  in  his  own  name  (i).  A  public  officer, 
trading  on  behalf  of  the  public,  is  not  liable  on  contracts  made  by  him  in 
that  capacity  (k)  (A).  One  who  contracts  on  behalf  of  government  is  not 
hable,  although  the  contract  be  by  deed  (/).  But  if  a  person  represent 
himself  to  be  an  agent  for  one  whe  resides  abroad,  it  seems  that  he  is  per- 
sonally liable  (m). 

So  where  a  captain  contracts  for  goods  for  the  use  of  the  ship  (n). 

*It  is  a  settled  rule  of  law  (o),  that  an  agent  shall  not  be  allowed  to  dis-      *47 
pute  the  title  of  his  principal. 

One  who  agrees  to  be  responsible  as  agent  for  the  plaintiff  in  respect  of 
a  sale  with  the  auctioneers,  is  liable,  although  the  plaintiff  appoint  the  auc- 
tioneer (p). 

It  is  also  a  general  rule,  that  an  agent  shall  not  be  allowed  to  take  an 
undue  advantage  of  his  principal  through  the  medium  of  such  agency,  by 
standing  in  a  double  capacity  (q). 

responsibility  of  the  other  partners,  and  that  the  agents  should  account  solely  to  them.  Killock  v.  Greg,  4 
Riiss.  285.  See  further  as  to  the  defence  that  the  party  is  but  an  agent.  Foster  v.  Blakelock,'  5  B.  &  C. 
328;  and  tit.  Work  and  Labour.  As  to  the  liability  of  parishioners  directing  parish  work  to  be  done  by 
the  churchwardens,  see  Lanchesier  v.  Tucker,^  1  Bingh.  201.     See  tit.  Abatement — Churchwardens. 

(i)  Appleton  v.  Binks,  5  East,  148.  But  if  an  agent  covenant  in  his  own  name,  he  will  be  personally 
bound,  although  he  be  described  in  the  dee'^.  as  covenanting  on  the  part  of  another.    Appleton  v.  Binks,  5  East, 

147.  Wilks  V.  Backs,  2  East,  142.  White  \.  Cuyler,  6  T.  R.  17G.  And  if  he  draw  a  bill  in  his  own 
name,  he  will  be  personally  liable,  although  the  plaintiff  knew  that  he  was  merely  an  agent.  Leadbilter  v. 
Farrow,  5  M.  &.  S.  345.  Thomas  v.  Bishop,  Sir,  955.  So  where  a  solicitor  undertakes  in  writing  to  pay 
rent  on  withdrawing  a  distress.  Burrell  v.  Jones,  3  B.  &,  A.  47.  A  party  describing  himself  as  agent  or 
consignee  of  a  vessel  chartered  for  a  specific  purpose,  signs  an  agreement  in  his  own  name,  witnessing  "that 
the  said  parties  agree,"  &c.,  and  acting  as  principal  throughout  the  voyage,  is  personally  liable.  Kennedy 
V.  Gouveia,3  3  D.  &,  R.  503. 

(k)  Macbe.ath  v.  Haldimand,  1  T.  R.  172.  (I)  Unwin  v.  Wolseley,  1  T.  R.  674, 

(m)  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  368;  3  B.  &  A.  47.     Burrell  v.  Jones.     Appleton  v.  Binks,  5  East, 

148.  A,  appoints  by  power  of  attorney  three  persons  to  act  in  the  management  of  his  estates  in  Jamaica, 
as  his  attornies,  one  of"  whom,  residing  there,  enters  into  an  agreement  with  R.  to  undertake  the  factorage 
of  the  estates,  together  with  others,  on  certain  terms;  R.  cannot  call  upon  A.  for  supplies  furnished,  but 
must  look  to  the  attorney  with  whom  he  contracted.     Pennant  v.  Simpson,  1  Knapp,  P.  C.  399. 

(7?)  Farmer  v.  Davis,  1  T.  R.  108. 

(o)  And  therefore,  where  an  agent  has  received  money  on  behalf  of  his  principal,  he  cannot  after  .  ards 
be  allowed  to  say  that  he  received  it  for  some  other  person.  Dixon  v.  Hammond,  2  B.  &  A.  310  The  de- 
fendant in  that  case  having  effected  an  insurance  for  both  Flowerden  and  Davidson,  and  having  received 
the  amount  of  a  loss,  it  was  held  that  he  was  bound  to  pny  it  over  to  the  partnership,  and  could  not  pay  it  to 
Flowerden  alone.  In  Farrington  v.  Clarke,*  2  Chitty's  C.  T.  M.  429,  an  agent  had  taken  out  letters  of  ad- 
ministration in  India  for  his  principal,  who  had  obtained  administration  of  the  intestate's  effects;  and  it  was 
held  that  the  agent  could  not  refuse  to  pay  over  the  assets  to  his  principal,  on  the  ground  that  others  had 
obtained  administration.  lb.  See  also  Roberts  v.  Ogilby,  9  Price,  269.  Gosling  v.  Birnie,^  7  Bingh.  339  ;  5 
M.  &  P.  160.  Hawes  V.  Walson,f^  2  B.  &  C.  541.  Slonard  v.  Dunkin,2  Camp.  334.  But  see  Saxby  \. 
Wynne,  and  Ogle  v.  Atkinson,  Vol.  II.  Trover  by  Vendee. 

(p)  Cholmondely  v.  Payne,  8  C.  »fe  P.  482.  And  the  plaintiffs  receiving  part  of  the  proceeds  from  the 
auctioneer  does  not  discharge  the  agent.     lb. 

{q)  A.  being  in  this  country,  applied  to  B.  to  advise  him  as  to  dealing  in  foreign  funds,  and  by  his  advice 
transferred  foreign  sectirities  from  one  to  another.  It  appearing  that  the  funds  purchased  were  £.'s  own, 
and  the  transfers  merely  dealing  with  his  own  stock,  it  was  held  that  the  transaction  could  not  be  sup- 
ported, the  dealer  standing  in  a  situation  of  advantage  which  an  agent  is  not  permitted  to  be  in  dealing  with 
liis  principal.  Brookman  v.  Rothschild,  3  Sim.  153;  and  affirmed  in  Dom.  Pr.  1  Dow.  &  C.  188.  A  parly 
employed  to  purchase  an  estate,  becoming  the  purchaser  himself,  is  held  in  equity  to  be  a  trustee  for  his 
employer.  Lees  v.  Nuttall,  1  Russ.  &  M.  53.  Where  the  defendant  having  been  employed  by  the  plaintiff 
as  broker,  undertook  (as  he  was  bound  to  do  under  6  Ann.  e.  16,  s.  4)  to  charge  him  only  the  cost  price  of 
the  goods  purchased,  having  violated  his  duty  in  every  instance,  the  plaintiff  is  entitled  to  recover  damages 
for  such  overcharges  paid  by  him.     Proctor  v.  Brain,''  2  M.  &  P.  284. 

(A)  (An  agent  of  government,  though  known  as  such,  is  personally  liable  on  a  contract  made  by  him  on 
account  of  government,  unless  it  appears  that  he  contracted  in  his  official  capacity,  and  on  account  of  govern, 
ment,  and  that  the  other  party  gave  the  credit,  and  intended  to  look  to  government  for  compensation. 
Sheffield  v.  Watson,  3  Caines'  R.  69.  See  also  Rathbone  v.  Budlong,  15  Johns.  R.  1.  Swift  v.  Hopkins,  13 
Johns.  R.  313; — but  see  Hodgson  v.  Dexter,  1  Cranch.  345.  Powell  v.  Finch,  5  Yerg.  446.  Perry  v.  Hyde, 
10  Conn.  R.  329.) 
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47  AGREEMENT.— APOTHECARIES.— APPORTIONMENT. 

AGREEMENT.     See  ASSUMPSIT. 
AMENDMENT.     See  Tit.  VARIANCE;  and  see  Append.  Vol.  II.  47. 

APOTHECARIES. 

An  apothecary,  by  the  stat.  55  Geo.  3,  c.  194,s.  21,  must,  in  an  action  for 
business  done,  prove  either,  that  \\(i  practised  (r)  as  an  apothecary  prior  to 
or  on  the^r^'^  day  of  August  1815,  or  that  he  has  duly  obtained  his  certifi- 
cate [s)  from  the  master,  wardens,  and  society  of  Apothecaries.  A  diploma 
from  a  Scotch  university  does  not  exen)pt  in  England  (/).  In  an  action  to 
recover  penalties  under  the  same  act,  sec.  20  [ti),  where  the  question  was, 
*48  ^whether  the  defendant  \\did practised  as  an  apothecary  previous  to  the 
1st  of  August  1S15,  it  was  held,  that  the  incapacity,  proved  on  the  defend- 
ant, to  make  up  the  prescriptions  of  physicians  before  that  time,  was 
cogent  evidence  to  prove  the  negative  [v);  since  the  5th  section  of  the  act 
describes  it  to  be  the  duty  of  an  apothecary  to  make  up  prescriptions  for 
physicians.  It  has  been  held,  that  an  apothecary  who  charges  for  attend- 
ance is  not  entitled  to  charge  for  the  medicines  which  he  finds,  and  vice 
versa  (iv).  In  a  later  case,  a  surgeon  and  apothecary  was  allowed  to 
recover  reasonable  charges  for  attendance,  besides  his  charges  for  medi- 
cine (x). 

APPLICATION  OF  PAYMENT.     See  PAYMENT. 
APPORTIONMENT. 

There  can  be  no  extinguishment,  suspension  or  apportionment  of  rent 
contrary  to  the  contract  and  agreement  of  the  parties,  but  where  the  lessor 
enters  wrongfully  (3/).  But  if  the  lessor  take  a  part,  then  there  shall  bean 
apportionment  (r);  and  the  apportionment  may  be  made  by  a  jury  («).  So 
if  the  lessee  be  evicted  of  part,  and  continue  to  hold  the  remainder  (6). 

(r)  Wogan  V.  Somernille,^  7  Taunt.  401.  It  was  there  IieM  that  the  house-apothecary  of  an  infirmary, 
who  officiates  in  inaUinjr  up  medicines  for  the  patients,  is  a  person  practising'  within  the  statute. 

(s)  Sherwin  v.  Sjnith,^  1  Bingh.  204.  It  was  there  held  that  a  certificate  from  the  Court  of  Examiners 
was  conclusive  to  show  that  the  parly  had  served  an  apprenticeship.  It  is  sufficient  to  prove  tiie  signature 
of  one  of  the  examiners  of  the  Apotiiecaries'  Company,  which  the  certificate  purports  to  bear,  with  evidence 
that  it  was  issued  by  the  court  of  examiners.  Walinesley  v.  Abbott,^  3  B.  &  C.  218.  By  the  6  G.  4,  c.  133, 
s.  7,  the  seal  of  the  Apothecaries'  Company  is  evidence  of  the  certificate  and  qualification;  but  the  seal 
must  be  proved.     Chadwick  v.  Dunning*  2C.  &  P.  106  ;  1  Ry.  &  M.  306. 

(t)  Apothecaries^  Company  v.  Collins,^  4  B.  tfc  Ad.  604. 

(u)  Apothecaries^  Co.  v.  Toby,^  5  B  »fe.  A.  949.  It  was  there  held,  that  upon  an  information  against  the 
defendant  to  recover  jienalties  for  practising  against  the  statute,  it  was  necessary  to  show  in  defence  that  the 
defendant  was  in  practice  on  the  first  day  of  August  1815,  and  that  it  was  not  sufficient  to  show  that  he  was 
in  practice  on  a  previous  day. 

(v)  The  Apothecaries^  Company  v.  Warhurton,''  3  B.  &  A.  40.  It  is  not  sufficient  to  show  that  he  pro- 
fessed  to  cure,  and  practised  in  local  complaints  only;  to  entitle  himself  to  sue  he  must  have  compounded 
medicines,  and  practised  the  general  duties  of  an  apothecary.  Thompson  v.  Lewis,  I  M,  &  M.  255.  A 
practicing  in  the  service  of  another  is  not  sufficient.  Brown  v.  Robinsonfi  1  C.  &  P.  264.  A.  bound  him- 
self apprentice  to  an  apothecary,  who  resided  eight  miles  from  H.  The  apothecary  then  took  a  house  at  H,, 
in  which  A.  resided,  and  attended  several  patients  there,  the  apothecary  coming  over  occasionally,  and  being 
consulted  by  the  defendant  about  the  patients ;  held  that  this  was  a  practising  by  A.  as  an  apothecary  within 
the  meaning  of  55  Geo.  3,  c.  194,  s.  20.  The  Master,  <^-c.  of  the  Company  of  Apothecaries  v.  Greenwood,^  2 
B.  &  Ad.  708.  If  a  person  compounds  medicines,  &c.  he  is  liable  to  penalties,  although  he  cannot  make  up 
a  physician's  prescription.     Apothecaries^  Company  v.  AUev,^'>'k  B.  &  Ad.  625. 

(w)  Towne  v.  Gresley,^^  3  C.  &  P.  581. 

(x)  Hundey  v.  Henson,^^  4  C.  &,  P.  1 10.     See  further  Bill  of  Exchange — Surgeon. 

ly)  Hodgson  v.  Thornborough,  2  Lev.  143.  If  A.  lease  to  B.,  reserving  20Z.  rent,  and  B.  underlet  part  to  C. 
without  rent,  and  C.  assign  to  A.,  yet  A,  shall  have  the  whole  20/.  without  apportionment. 

(2)  Per  Popham,  in  Smith  v.  Malings,  Cro.  Jac.  160;  Lilt.  s.  222;  Co.  Litt.  148  (o).  So  if  the  lessor  grant 
or  devise  part  of  the  reversion  to  another.     Co.  Litt.  148  (a). 

(o)  On  nil  debet  pleaded  in  debt  for  rent.  1  Vent.  276;  Com.  Dig.  Suspension  [E.]  ;  Cro.  Eliz.  771  ;  Cro. 
Jac.  160. 

(i)  Smii/t  v.  Ma/ing'S,  Cro.  Jac.  IGO.    Smith  v.  Raleigh,  Z  Cam^.  51^.    Stokes  v.  Cooper,  Jh.  514,  n.     Dal- 
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APPROPRIATION  OF  PAYMENT— ARSON.  48 

APPROPRIATION.     See  PAYMENT. 

The  brokers  of  B,  sell  goods  in  their  possession  to  C,  taking  in  payment 
a  bill  accepted  by  D.  and  return  the  goods  on  C's  account,  with  instruc- 
tions to  sell,  if  at  a  profit.  Before  the  bill  becomes  due,  D.  becomes  bank- 
rupt; the  brokers,  of  their  own  accord,  apply  to  C.  for  security,  who  autho- 
rizes them  to  sell  the  goods,  and  apply  the  proceeds  in  payment  of  the  bill. 
Before  they  are  sold,  C.  also  becomes  bankrupt;  C's  assignees  cannot  main- 
tain trover  against  the  brokers,  or  against  B.,  for  the  goods  which,  afier  the 
order  from  C.  to  the  brokers  to  sell  and  apply  the  proceeds,  remained  in 
the  hands  of  the  latter  subject  to  that  charge,  although  the  brokers,  in  re- 
quiring such  security,  acted  without  instructions  from  B.,  he  having  by  his 
conduct  subsequently  ratified  their  acts,  and  the  brokers  being  entitled  to 
act  for  their  employers'  benefit  (c). 

*  APPROPRIATION  OF  PAYMENT.     See  PAYMENT.  *49 

APPURTENANT  [d).     See  TRESPASS. 
ARBITRATOR.     See  AWARD. 
ARREST. 

It  must  be  proved  that  the  arrest  was  by  authority  of  the  bailifl^;  but  it 
is  not  necessary  to  show  that  he  was  actually  present,  or  in  sight,  or  within 
any  precise  distance  (e)  (A).     See  tit.  Sheriff. — Trespass. 

ARSON. 

To  establish  this  offence  it  is  essential  to  prove,  first,  the  act  of  setting 
fire  to  and  burning;  secondli/,  the  house,  &c.;  thirdly,  of  the  owner  specified 
in  the  \\\d^\Q.\vc\Q\\\\  fourthly,  with  a  felonious  intent  [f). 

First.    The  act  of  setting  fire  to  and  burning. — To  constitute  arson  at  Actof  set- 
conmion  law,  there  must  be  an  actual  burning  of  the  house,  or  of  some  "-'"o  ^■"'^ '°- 
part  of  it  [g).  And  the  statutable  description  "  set  fire  to,"  does  not  enlarge 
the  common  law  offence  in  this  respect  (Ji).     It  is  necessary  to  prove  that 

s^on  V. /?ee«e,  Ld.  Ray,  77.  CTm«'s  C^rse,  10  Rep.  128.  Bwrw  v.  P/ie?j!)s,i  1  Starkie's  C.  94.  Tomlinson  v. 
Dny,^  3  B.  &  B.  630.     But  the  lessee  may  at  his  eleclion,  on  eviction  from  part,  al)andon  the  whole. 

(c)  Bailey  v.  Culverwellfi  8  B.  &,  C.  441),  (and  see  Appendix).  Here  tlie  act  of  the  agent,  ratified  by  the 
principal,  had  the  effect  of  an  order  given  by  the  principal,  and  accepted  by  the  brokers.  See  Carvalho  v. 
Burn.  As  to  the  appropriation  of  a  cargo  in  the  liands  of  an  agent  as  a  security  for  advances  by  a  third 
person,  see  Fisher  v.  Miller,'^  1  Bingh.  150.  A.  directs  B.,  his  debtor,  to  pay  C.  his  creditor,  B.  assents,  and 
pledges  himself  to  piy  C,  A.  cannot  revoke  the  order.  Hodgson  v.  Anderson,^  3  B.  &  C.  8i'2.  Before  pay- 
ment A.  becomes  a  bankrupt  His  assignees  cannot  recover,  for  C.  is  entitled  in  equity  to  an  assignment  of 
debt.     Crowfoot  v.  Gurneyfi  9  Bing.  372. 

{d)  Land  cannot  be  appurtenant  to  land.     Buzzard  v.  CapelJ  8  B.  &  C.  141. 

(e)  Blatch  v.  Archer,  Cowp.  65.  As  to  arrest  within  a  privileged  jurisdiction,  see  Sparks  v.  Spinks,^  7 
Taunt.  311.  If  a  sheriff  arrest  a  defendant  on  one  writ,  he  is  arrested  as  to  all  writs  then  in  the  sheriffs 
office.     Per  Bayley,  J.,  Short  v.  Vansiitart,  York,  1821.     See  tit.  Tuespass. 

(/)  See  the  allegations.  Criminal  Pleadings,  417. 

(2-)  3  Inst.  60;  1  Hale,  P.  C.  568;  East's  P.  C.  1020;  1  Haw.  c.  39,  s.  4;  2  BI.  Comm.  222. 

(h)  This  was  so  held  under  the  stat.  9  Geo.  1,  c.  22  (now  repealed).  East's  P.  C.  1020.  R.  v.  Spalding. 
R.  V.  Reeve.  R.  v.  Taylor,  Leach  C.  C.  L.  58.  The  late  slat.  7  &  8  Geo.  4,  c.  30,  s.  2,  uses  the  sarne 
words,  and  makes  it  capital,  unlawfully  and  maliciously  to  set  fire  to  any  house,  stable,  coach-house,  out- 
house, ware-house,  office,  shop,  mill,  malt  house,  hop-oast,  barn  or  granarj',  or  any  building  or  erection  used 
in  carrying  on  any  trade  or  manufacture,  or  any  branch  thereof,  whether  tiie  same  be  then  in  the  possession 
of  the  offender,  or  of  any  other  person,  with  intent  thereby  to  injure  or  defraud  any  person. 

(A)  (No  manual  touching  of  the  body  is  necessary  to  constitute  an  arrest.  Gold  v.  Bissell.  1  Wend.  215. 
Strout  v.  Gooch,  8  Greenl.  127.  But  see  United  States  v.  Benner,  1  Baldw.  239.  Huntington  v.  Blaisddl, 
2  N.  Hamp.  318.  Where  one  not  generally  known  as  an  officer  makes  an  arrest,  he  must  show  his  autho- 
rity, if  required.  Arnold  v.  Sleeves,  10  VVend.  514.  Stale  v.  Curtis,  1  Hayw.  471.  Where  one  not  gene- 
rally known  as  an  otlicer  makes  an  arrest,  he  must  show  his  authority  if  demanded,  or  he  may  be  resisted, 
lb.  But  a  party  not  immediately  submitting  to  such  officer,  has  no  riglit  to  make  this  demand.  Common. 
wealth  V.  Field,  13  Mass.  R.  321.) 
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49  ARSON:  HOUSE,  OWNERSHIP. 

some  part  of  the  house  was  burnt.  Upon  an  indictment  under  the  statute 
9  G.  1,  c.  22,  for  burning  an  out-house  called  a  paper-mill,  proof  that  a 
large  quantity  of  paper  drying  in  a  loft  of  the  mill  had  been  set  on  fire,  no 
part  of  the  mill  itself  having  been  set  on  fire,  was  held  to  be  insufficient  (i). 
But  it  is  not  necessary  to  show  that  the  whole  was  consumed  (J)  (1).  The 
act  may  consist  in  the  prisoner's  burning  his  own  house,  if  he  do  it  with 
intent  to  burn  the  house  of  another,  which  is  in  consequence  burnt,  or 
even  with  a  felonious  intent  to  defraud  an  insurer  (k). 

House.  Secondly.    The  house,  ^^c. — x\rson,at  common  law,  is  an  offence  against 

the  habitation,  and  therefore  the  house  must  be  proved  to  be  a  dwelling- 
house  (/)  (B).  The  offence  at  common  law  extends  to  the  burning  not 
only  of  the  dwelling-house,  but  also  of  all  out-houses  which  are  parcel  of 
*50  the  *dwelling-house,  although  not  adjoining  to  it,  or  under  the  same  roof 
{m).  In  what  cases  an  out-house  is  to  be  considered  as  part  of  the  dwell- 
ing-house will  be  more  fully  considered  in  treating  of  the  evidence  in  case 
of  burglary.  The  burning  of  a  barn,  containing  corn  and  hay,  was  felony 
at  common  law  {n).  A  common  gaol  was  held  to  be  a  house,  under  the 
Stat.  9  Geo.  1,  c.  22  (o).  An  indictment  under  that  statute  for  burning  an 
out-house,  was  sustained  by  proof  of  burning  an  out-house,  although  it  was 
part  of  a  dwelling-house  [p);  for  it  is  still  an  out-house,  and  the  statute  did 
not  alter  the  nature  of  the  crime,  but  only  excluded  the  principal  more 
clearly  from  clergy  {q). 

Ownership.  Thirdly.  Ownei^ship  and  possession. — The  house  is  described  either  as 
the  house  of  a  particular  person  specified  in  the  indictment,  or  under  the 
Stat.  7  &  8  Geo.  4,  c.  30,  is  described  to  be  in  the  possession  of  the  prisoner, 
or  of  some  other  person.  If  it  be  described  generally  as  the  house  of 
another,  then,  since  arson  is  an  offence  immediately  against  the  possession, 
the  house  must  be  proved  to  be  in  the  possession  of  that  person,  suo  jure 
(r).  Hence  if  the  house  be  alleged  to  be  the  house  of  anolher,  and  it  ap- 
pear that  the  prisoner  was  in  possession  of  the  house  under  a  lease  for 
years,  it  is  not  felony  (s).  So  an  mdictment  against  a  prisoner  for  burning 
his  own  house  was  bad  (t)  before  the  stat.  43  Geo.  3,  c.  58  (u);  but  it  is  no 
defence  that  the  prisoner  resided  in  the  house  by  sufferance,  as  a  pauper, 
by  permission  of  the  overseers,  without  any  interest  of  his  own;  for  the 
possession  in  such  case  is  in  the  overseers,  by  the  occupation  of  the  pauper 

(i)  R.  V.  Taylor,  Leach's  C.  C.  L.  58. 

(j)  3  Inst.  66;  1  Hale,  568;  1  Haw.  c.  39,  s.  4, 

(it)  R.  V.  Probert,  East's  P.  C.  1030;  6  St.  Tr.  222.     And  sec  tlic  stat.  supra,  note  (A). 

(Z)  See  Criminal  Pleadings,  note  (/;).     And  see  the  late  stat.  supra,  note  (h). 

(m)  1  Hale,  P.  C.  567,  570;  Summ.  86;  3  Inst.  67,  69;  1  Haw.  c.  39,  s.  1,  2;  4  Bl.  Comm.  221. 

(n)  East's  P.  C.  1020;  and  so  (seinble)  was  the  burning^  of  a  barn  simply. 

(0)  R.  V.  Donnovan,  Leach's  C.  C.  L.  18.     Repealed  by  the  stat.  1  &,  S  Geo.  4,  c.  30. 

ip)  R.  V.  North,  East's  P.  C.  1021.  (q)  R.  v.  Breeme,  East's  P.  C.  1021. 

(r)  East's  P.  C.  1022. 1033.     See  East's  P.  C.  tit.  Burglary. 

(s)  R.  V.  Holmes,  Cro.  Car.  376.  W.  Jones,  351;  1  Halo,  P.  C.  568;  3  Inst.  66.  The  authority  of  this 
case  was  questioned  by  Mr.  J.  Foster,  who  thought  that  the  house  might  with  propriety  be  considered  the 
house  of  the  landlord;  and  in  R.  v.  Breeme,  East's  P.  C.  1026,  Ld.  Mansfield  said,  that  if  Holmes^  Case  had 
come  again  in  question,  he  should  have  been  of  a  different  opinion. 

(0  R.  V.  Spalding,  East's  P.  C.  1025;  4  Bl.  Comm.  222-3.  Poulter's  Case,  11  Co.  29.  R.v.  Scojield, 
Cald.  397.     East's  P.  C.  1028. 

(m)  Now  repealed,  and  the  stat.  7  &  8  G.  4,  c.  30,  is  substituted;  vide  supra,  49. 

(1)  [It  is  sufficient,  if  the  fire  is  applied  with  a  malicious  intent,  so  as  to  take  effect,  however  small  a  part 
is  consumed.  Commonwealth  v.  Van  Schaack,  16  Mass.  Rep.  105.  The  People  y.  Butler,  16  Johns.  203. 
The  People  v.  Cotteral  ^  al.  18  Johns.  120.] 

(B)  (Burning  a  school-house  is  arson;  State  v.  Obrien,  2  Root,  516;  Jones  v.  Hungerford,  4  Gill  &  Johns. 
402;  Wallace  v.  Young,  5  Monr.  156;  so  a  common  gaol.  Stevens  v.  The  Commonwealth,  4  Ijcigh,  683, 
The  People  v.  Van  Blarcum,  2  Johns.  R.  105.  Commonwealth  v.  Posey,  4  Call,  103.  See  further.  State  v. 
Brooks,  4  Conn.  446.) 
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(x).  Where  a  widow,  who  was  entitled  to  dower  out  of  a  house  in  the 
possession  of  a  tenant,  which  had  been  mortgaged,  her  son,  being  entitled 
to  the  equity  of  redemption,  procured  another  to  burn  the  house,  it  was 
held  that  she  was  guilty  as  an  accessory  before  the  fact,  since  the  posses- 
sion was  in  the  tenant  on  behalf  of  her  son;  and  her  title  to  dower,  suppos- 
ing the  tenant's  interest  to  be  out  of  the  case,  did  not  give  her  even  a  right 
of  entry  (y).  And  it  seems,  that  even  if  the  prisoner  had  been  entitled  to 
the  inheritance,  and  the  tenant  had  been  in  possession,  she  would  have 
been  guilty  of  felony  (z).  As  the  offence  is  against  the  possession,  it  is 
essential  to  prove  that  person  to  be  in  possession  who  is  alleged  in  the  in- 
dictment to  be  the  owner  (a).  In  Glandfield'' s  Case  (b),  the  premises 
(which  were  out-houses)  were  alleged  to  be  the  mother's.  It  appeared  in 
evidence  that  they  were  the  property  o(  Blanche  Silk,  widow,  the  mother, 
but  that  one  part  was  occupied  jointly  by  the  mother  and  son,  and  the  rest 
by  the  son  alone,  and  the  variance  was  held  to  be  fatal.  On  an  *  indictment  *5l 
against  the  prisoner  for  burning  his  own  house,  with  intent  to  burn  the 
house  of  t/^.  B.  in  one  count,  and  of  C.  D.  in  another  count,  it  appeared 
that  ^.  B.,  the  owner  of  the  latter  house,  had  let  it  to  C.  B.  for  ninety- 
nine  years,  who  had  let  it  to  E.  F.  for  one  year,  who  had  let  it  to  G.  H. 
for  three  months,  and  the  variance  was  held  to  be  fatal  (c). 

Fourthly.  With  a  felonious  intent,  S^-c. — An  indictment  at  common  Felonious 
law  alleges  that  the  prisoner  did  the  act  feloniously,  wilfully,  and  mali-'mtent, 
ciously  {d).  And  although  the  words  maliciously  and  wilfully  were  no 
part  of  the  description  of  the  offence  under  the  stat.  9  Geo.  1,  c.  22  (e),  yet, 
in  order  to  oust  the  offender  of  his  clergy  under  that  statute,  it  was  held 
tliat  it  must  appear  that  the  act  was  wilful  and  malicious  (/).  If  Ji.  set 
fire  to  his  own  house,  with  intent  to  defraud  the  insurer,  and  the  house  of 
B.,  his  neighbour,  be  burnt  in  consequence,  and  it  was  likely  that  this 
circumstance  would  happen,  A.  is  guilty  of  arson,  since  the  common  law 
connects  the  primary  felonious  intention  with  the  immediate  conse- 
quence {g)  (x\).     So  if  A.,  intending  to  burn  the  house  of  B.,  set  fire  to 

{x)  R.  V.  Gower,  East's  P.  C.  1027.  Qu.  whether  in  such  a  case  the  pauper  could  have  committed  a  bur- 
glary in  the  house? 

(y)  R.  V.  Ann  Course,  Foster,  113.  (z)  Ibid. 

(a)  R.  V.  Breeme,  Leach's  C.  C.  L.  261.  jR.  v.  Spalding,  lb.  258;  11  Co.  23.  R.  v.  Holmes,  Cro.  Car. 
376.     Rickman's  Case,  East's  P.  C.  1034. 

(fc)  East's  P.  C.  1034. 

(c)  R.  V.  Pedley  Cald.  218;  Leach's  C.C.  L.  277;  1  Hale's  P.  C.  268;  East's  P.  C.  1026. 

(d)  See  Criminal  Plead.  417. 

(c)  Now  repealed;  the  words  of  the  stat.  7  &  S  G.  4,  c.  30,  are,  unlawfully  and  maliciously,  and  with  in- 
tent to  injure  or  defraud  any  person. 

(/)  1  Hale's  P.  C.  567,  569;  3  Inst.  67.  Minton's  Case,  East's  P.  C.  1021.  lb.  1033.  Criminal  PI. 
419,  n.  (o). 

(g)  R.  V.  Isaac,  East's  P.  C.  1031.  The  prisoner  was  indicted  for  a  misdemeanor  in  setting  fire  to  his 
own  house,  whereby  the  neighbouring  and  contiguous  dwelling-houses  of  other  persons  were  endangered; 
and  upon  its  appearing,  from  the  statement  by  counsel,  tiiat  the  act  was  done  with  intent  to  defraud  the 
insurers,  and  that  the  adjoining  houses  were  actually  burnt,  Buller,  J.  was  of  opinion  that  the  misdemeanor 
was  merged  in  the  felon}',  and  directed  an  acquittal.  Note,  that  at  that  time  the  burning  a  man's  own  house 
with  intent  to  defraud  an  insurer  was  but  a  misdemeanor;  there  was  therefore  no  primary  felonious  intent. 
The  offence  was  made  felony  by  the  express  provisions  of  the  stat.  43  Geo.  3,  c.  58,  s.  1,  and  by  the  subse- 
quent stat.  7  &  8  Geo.  4,  c.  30,  the  former  act  being  repealed.  And  in  ProberVs  Case,  East's  P.  C.  1030, 
where  the  prisoner  was  indicted  and  convicted  of  a  misdemeanor  for  having  set  fire  to  his  own  house,  and 
thereby  endangering  contiguous  houses,  Grose,  J.  said,  on  passing  sentence,  that  if  any  of  the  contiguous 
houses  had  been  actually  burnt  in  consequence  of  the  defendant's  wilful  and  malicious  act  in  setting  fire  to 
his  own  house,  (which  was  proved  to  have  been  done  in  order  to  cheat  the  insurance  office,)  it  would  clearly 
have  amounted  to  a  capital  felony. 

(A)  {^ee  Sullivan  V.  The  State,  5  Stew.  &  Port.  175.  The  burning  of  one's  own  property  unaccom- 
panied with  injury  to,  or  a  design  to  injure  some  other  person,  is  not  a  punishable  offence  by  common  law. 
BlossY.  Tobey,  2  Pick.  325.) 
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the  house  of  C,  and  burn  it,  this,  for  the  same  reason,  would  be  evidence 
of  a  felonious  intent  to  burn  the  house  of  C.  (A),  although  the  house  of  B. 
escaped  by  some  accident.  So  if  ,^.  procure  B.  to  burn  the  house  of-  C. 
and  he  does  it,  and  the  fire  extends  to  the  house  of  D.  and  burns  it,  A.  is 
accessory  to  burning  the  house  of  D.  (i).  But  if  it  appear  that  the  house 
of  the  prosecutor  was  burnt  by  the  negligence  of  the  prisoner,  however 
gross,  or  by  accident,  or  even  by  his  committing  an  unlawful  act,  which 
does  not  amount  to  a  felony,  the  burning  will  not  amount  to  arson.  As, 
where  an  unqualified  person,  shooting  at  game,  sets  fire  to  the  thatch  of  a 
house;  or  where  a  person  is  committing  a  trespass,  by  shooting  at  the 
poultry  of  another  (k),  provided  he  did  not  mean  to  steal  them.  Where 
the  intent  is  laid  to  defraud  the  insurer,  the  boolcs  of  the  insurance  company 
are  not  evidence  without  notice  to  produce  the  policy  (/).  Where  the  pri- 
soner's goods,  in  a  particular  house,  had  been  insured,  and  a  memorandum 
had  been  indorsed  on  the  policy,  stating  that  the  insured  goods  had  been 
*52  removed  to  another  house,  and  the  policy  had  been  properly  stamped,  *but 
the  memorandum  had  no  new  stamp;  on  the  trial  of  the  prisoner  for  set- 
ting the  latter  house  on  fire,  it  was  objected  that  the  memorandum  could 
not  legally  be  received  in  evidence  for  want  of  a  stamp.  The  case  was 
argued  before  the  twelve  Judges,  and  the  prisoner  was  afterwards  dis- 
charged (m).  Where  the  indictment  was  framed  under  the  stat.  43  Geo. 
3,  c.  58,  s.  1  (?i),  it  was  held  that  the  act  of  wilfully  burning  the  property 
carried  within  itself  sufllcient  evidence  of  an  intention  to  injurethe  owner, 
without  proof  of  any  other  act  which  indicated  malice  (o);  although  the 
principal  object  of  the  statute  was  to  comprise  the  case  of  a  person  burning 
a  house  of  which  he  was  tenant  or  owner,  to  the  injury  of  his  landlord  or 
neighbour,  or  to  defraud  the  insurers  (/>). 
General  General  Evidence. — In   Bickman's   Case  [q),  evidence  was  adduced 

evidence,  {.hat  a  bed  and  blankets,  which  had  been  taken  Irora  the  house  at  the  time 
of  the  fire,  had  been  in  the  possession  of  the  prisoners,  and  had  been  con- 
cealed by  them  from  that  time.  BuUer,  J.  doubted  at  first  whether  such 
evidence  of  another  felony  could  be  admitted  in  support  of  this  charge; 
but,  as  it  seemed  to  be  all  one  act,  although  the  prisoners  came  twice  to  the 
house  fired,  which  was  adjoining  to  their  own,  the  evidence  was  admitted. 
The  evidence  to  prove  this  offence,  as  in  other  cases,  resolves  itself  into  the 
probable  motives  of  the  prisoner,  his  opportunity  and  means  of  committing 
the  offence,  and  his  conduct.  Where  the  prisoner  is  charged  with  setting 
fire  to  his  own  house,  with  intent  to  defraud  the  insurer,  the  value  of  the 
property  as  compared  with  the  amount  insured,  obviously  becomes  a 
question  of  great  importance,  in  order  to  establish  or  repel  the  inference  of 
motive. 
Variance.  A  variance  from  the  ownership,  as  laid  in  the  indictment,  is  fatal  (r). 
Upon  a  charge  of  burning  an  out-house  the  prisoner  may  be  convicted, 


(A)  1  Hale,  569;  .3  Inst.  67;  1  Haw.  c,  93,  s.  5;  East's  P.  C.  1019. 

(i)  Plowden,  475;  East's  P.  C.  1019. 

{k)  1   Hale,  569;  3  Inst.  67;  1  Haw.  c.  39,  s.  5;  East's  P.  C.  1019. 

(/)  R.  V.  Doran,cor.  Kenyon,  C.J.  1  Esp.  C.  127. 

(m)  R.  V.  Gillson,  2  Leach,  1007,  4th  edit.;  1  Taunt.  95.     Phillips  on  Evidence,  457. 

(n)  Now  repealed;  but  the  languag-e  of  the  stat.  7  &  8  G.  4,  c.  30,  is  nearly  similar,  nvpra,  49,  note  (i). 

(o)  Farrington's  Case,  Russel,  1674.  The  fact  of  the  prisoner  having-  set  his  master's  mill  on  fire  was 
clearly  proved  by  his  own  confession;  but  it  appeared  that  he  was  in  other  respects  a  harmless  inoffensive 
man,  and  that  lie  hud  never  had  any  quarrel  will)  his  masters.  After  conviction,  sentence  was  respited  to  take 
the  opinion  of  the  Judges  upon  this  clause  of  the  statute;  and  they  held  the  conviction  to  be  proper,  since 
the  burning  of  the  mill  must,  under  the  circumstances,  have  been  done  with  an  intention  to  injure. 

(p)  Ibid.  {(j)  East's  P.  C.  1035. 

(r)   See  above,  p.  50;  and  Rickmari's  Case,  East'a  P.  C.  1034;  Glandjield's  Case,  lb. 
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although  it  appear  that  the  oat-house  was  part  of  a  dwelling-house  (s). 
An  allegation  that  the  offence  was  committed  in  the  night-time  need  not 
be  proved  (/). 

ASSAULT  AND  BATTERY. 

For  the  evidence  in  an  action  for  an  assault  and  battery,  see  Trespass. 

An  indictment  for  an  assault  is  supported  by  evidence  of  an  attempt,  Evidence 
with  force  and  violence,  to  do  a  corporal  hurt  to  another  (m).     An  indict- yP?"  "" 
ment  for  a  battery  is  sustained  by  evidence  of  the  smallest  injury  done  to'"  "^  '"^^  ' 
the  person  of  a  man,  in  an  angry,  rude,  revengeful  or  violent  manner  (.r)  (A). 
A  previous  assault  upon  the  defendant  by  the  prosecutor  is  evidence  in 
justification  (y)  under  the  plea  of  not  guilty.     But  in  order  to  make  this  a 
good  justificatiou,  *it  seems  that  it  ought  to  appear  that  the  striking  by  the      *53 
defendant  was  in  his  own  defence,  and  was  in  proportion  to  the  attack 
made;  and  that  if  A.  give  B.  a  slight  blow,  it  will  not  justify  B.  in  maim- 
ing A.,  or  in  beating  him  violently  and  outrageously,  and  without  a  view 
to  his  own  defence  (c)  (B). 

Where  the  defendant  is  indicted  for  an  assault,  with  intent  to  murder,  and  it 
appears  that  if  death  had  ensued  it  would  have  amounted  to  manslaughter 
only,  the  defendant  should  be  acquitted  on  the  first  count  («). 

(s)    Jiiorih''s  Case,  East's  P.  C.  1021.  (0  Minion's  Case,  lb. 

(u)  1  Haw.  b.  c.  62.  Tlie  riding  after  a  plaintiff,  and  tlireatening  to  horsewhip  him,  so  as  to  compel  him 
to  run  into  a  place  of  shelter,  is  an  assault  in  law.     Martin  v.  Shepper,'^  3  C.  &  P.  373. 

(x)  ]  Haw.  b.  c.  62.     As  by  spitting  upon  him.     R.  v.  Cotesworth,  6  Mod.  172. 

(y)  Per  Holt,  C.  J.,  6  Mod.  172. 

(z)  Cockcroft  V.  Smith,  2  Sd\k.  642.  In  an  action  for  assault,  battery  and  mayhem,  the  plea  o?  son  assault 
demesne  was  held  to  be  a  good  plea,  because  it  might  be  sucli  an  assault  as  endangered  tlie  party's  life;  but 
upon  the  question  what  assault  was  sufficient  to  maintain  such  a  plea  in  mayhem.  Holt,  C.  J.  said  that 
Wadham  and  Wyndham,  Justices,  would  not  allow  it  if  it  was  an  unequal  return,  but  that  the  practice  had 
been  otherwise,  and  was  fit  to  be  settled;  that  for  every  assault  he  did  not  think  it  reasonable  that  a  man 
should  be  banged  with  a  cudgel;  and  that  the  meaning  of  the  plea  was,  that  he  struck  in  his  own  defence. 
That  if  ^.  strike  B.,  and  B.  strike  again,  and  they  close  immediately,  and  in  the  scuffle  B.  maims  A.,  that 
is  son  assault;  but,  if  upon  a  little  blow  given  by  A.  to  B.,  B.  give  him  a  blow  that  maims  him,  that  is  not 
son  assault  demesne.     See  11  Mod.  43,  S.  C. 

(«)  Per  Ld.  Kenyon,  R.  v.  Mytton,  East's  P.  C.  411  Bacon's  Case,  1  Lev.  146;  1  Sid.  230;  Stanndf.  17. 
But  if  there  be  but  one  count,  semhle  the  delendant  may  be  found  guilty  of  the  assault  simply.  See  Crim. 
Pi.  388;  and  R.  v.  Daioson,  cor.  Holroyd,  J.,  York  Summer  Ass.  1821 ,  in/rr;,  tit.  Variance.  The  same 
point  was  also  ruled  by  HuUock,  B.  York  Summ.  Ass.  1827;  vide  infra,  tit.  Variance.  The  defendant,  a 
soldier,  marching  in  file  along  the  Strand,  wantonly  jostled  the  prosecutor  off  the  pavement,  who  thereupon 
struck  him  with  a  small  stick  which  he  iiad  in  his  hand,  on  which  the  defendant  aimed  a  blow  at  the  prose- 
cutor with  his  bayonet  fixed  on  his  musket,  and  thrust  him  under  the  ear;  and  Ld.  Kenyon,  being  of  opinion 
that  if  death  had  ensued  it  would  have  been  manslaughter  only,  directed  an  acquittal  on  the  first  count.  R. 
V.  Mytton,  East's  P.  C.  411. 

(A)  (An  assault  is  an  offer  to  strike,  beat  or  commit  an  act  of  violence  on  the  person  of  another,  without 
actually  doing  it,  or  touching  his  person.  A  battery  is  the  touching  or  commission  of  any  actual  violence 
to  the  person  of  another  in  a  rude  or  angry  manner.  Johnson  v.  Tompkins,  1  Baldw.  600.  If  a  man  raise 
his  arm  against  another,  but  accompany  the  action  with  words,  showing  a  determination  not  to  strike,  it  is 
not  an  assault.  Commonwealth  v.  Eyre,  1  Serg.  &,  R.  347.  See  also,  TJie  United  States  v.  Hand,  2  Wash. 
C.  C.  R.  435.  The  United  States  v.  Ortega,  4  Wash.  C.  C.  R.  534.  It  is  an  assault  to  attempt  to  run  against 
the  wagon  of  another  on  the  highway.  The  People  v.  Lee,  1  Wheeler's  Cr.  C.  364.  But  it  is  not  an  assault 
to  point  a  cane  at  one  in  the  street,  in  derision,  and  for  the  purpose  of  insult,  but  without  an  intention  to 
strike.  Goodwin's  Case,  6  Rogers's  Rec.  9.  Striking  anything  attached  to  the  person  of  another  as  a  cane, 
is  a  battery.  Repuhlica  v.  De  Longchamps,  1  Dall.  111.  State  v.  Davis,  \  Hill,  146.  An  assault  with 
intent  to  murder,  is  not  a  felony  in  common  law.  Commonwealth  v.  Barlow,  4  Mass.  R.  439.  A  person 
advising,  promoting,  or  aiding  the  commission  of  an  assault  and  battery,  is  liable,  though  he  were  not  pre- 
sent at  the  time  the  trespass  was  committed.  Bell  v.  Miller,  5  Ohio,  251.  Avery  v.  Buckley,  1  Root,  275. 
Sikes  V.  Johnson,  16  Mass.  369.  But  if  husband  and  wife  join  in  an  assault  and  battery,  he  only  is  liable  in 
damages.  Sisco  v.  Cheeney,  Wright,  9.  Where  persons  fail  when  it  is  in  their  power  to  prevent  a  merciless 
battery  upon  a  feeble  old  man,  other  slight  circumstances  may  convict  them  all  as  principals  in  the  trespass, 
though  they  did  prevent  his  being  murdered.     Gillon  v.  Wilson,  3  Monr.  217.) 

(B)  {Gates  v.  Lounsbury,  20  John.  R.  427;  Elliott  v.  Brown,  2  Wend.  497;  Baldwin  v.  Hayden,  6  Conn. 
453.  State  v.  Lazarus,  1  Rep.  Const.  C.  34;  Wartrous  v.  Steel,  4  Verm.  629;  Shain  v.  Markham,  1  J.J.  Mash. 
57a;  State  v.  Wood,  1  Bay.  351.) 
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Assault  Assault  loith  intent  to  rob, — In  ParfaiVs  Case{h),\\\Q  indictment  charged 

with  intent g^j-j  assault  witli  a  pistol,  with  intent  to  rob.  It  appeared  in  evidence  that 
the  prisoner  did  not  make  any  demand  or  motion,  or  offer  to  demand  the 
prosecutor's  money,  but  only  held  a  pistol  in  his  hand  towards  the  prosecu- 
tor, who  was  on  the  coach-box, and  bade  him  stop;  and  L.  C.  J.  Willes  and 
Chappell,  Justices,  are  said  to  have  held,  that  .the  case  was  not  within  the 
act,  because,  no  demand  was  proved;  but  the  words  of  the  act  are  in  the 
disjunctive;  and  where  the  indictment  is  framed  upon  the  first  branch  of 
it,  a  demand  is  unnecessary,  and  it  is  for  the  jury  to  decide  with  what  in- 
tent the  assault  was  made  (c). 

In  Thomases  Case  [d)  it  appeared  that  the  prosecutor,  Loive,  was  in  a 
chaise,  and  that  the  prisoner,  after  following  it  for  some  time,  presented  a 
pistol,  to  Dring,  the  postboy,  bidding  him  stop,  with  many  violent  oaths, 
but  making  no  demand  of  money:  the  carriage  stopped,  and  the  prisoner 
rode  up  lo  the  chaise,  but  perceiving  that  he  was  pursued,  immediately  rode 
away.  Upon  an  indictment  for  an  assault  on  Lowe  with  intent  to  rob  him, 
the  prisoner  was  acquitted,  because  there  was  no  evidence  of  an  assault 
upon  Lowe.  And  he  was  acquitted  upon  an  indictment  for  an  assault  on 
Dring,  the  postboy,  with  intent  to  rob  him,  because  it  appeared  that  there 
was  no  intent  to  rob  liim;  for  when  he  stopped,  the  prisoner  made  no  de- 
mand upon  him,  but  went  up  to  the  person  in  the  chaise  (e.) 

And  in  the  case  of  Trusty  and  Howard  (/),  where  the  prisoners  were 
>¥54  indicted  *for  a  felonious  assault,  with  an  offensive  weapon,  with  intent  to 
rob,  it  appeared  that  one  of  them,  presenting  a  pistol  to  the  prosecutor,  bade 
him  stop,  which  he  did,  but  called  out  for  assistance;  on  this  the  prisoners 
threatened  to  blow  his  brains  out  if  he  called  out  any  more,  which  he  never- 
theless continued  to  do,  and  the  men  were  taken;  and,  although  no  de- 
mand of  money  was  made,  they  were  convicted  and  transported.  Under 
this  branch  of  the  act  it  must  be  proved  that  the  assault  was  made  upon  the 
person  whom  the  prisoner  intended  to  rob.  And  if  the  assault  be  made  on 
Ji.  D.,  and  it  appear  in  evidence  that  the  intent  was  to  rob  C.  D.,  the 
prisoner  cannot  be  convicted. 

In  Sharwin^s  Case  (g),  it  was  held,  that  an  allegation  that  the  assault 
was  mcide  with  an  offensive  weapon  called  a  wooden  staff,  was  satisfied 
by  evidence  of  an  assault  made  witli  a  stone  (A). 
Assault  Assault  loith  intent  to  spoil  clothes,  4'C.,  6  Geo.  1,  c.  23,  s.  66  (/). — In 

with  intent  ^e;ii^j/cAT /^F/Z/mm^V  C«^e  (A'),  a  majority  of  the  Judges  appear  to  have 
dothes'  ^^^^^  ^^  opinion  that  a  prisoner  ought  not  to  be  convicted  where  it  appeared 
in  evidence  that  his  primary  intention  was  to  injure  the  person,  and  not 
the  clothes.  But,  BuUer,  Justice,  was  of  a  different  opinion,  relying  on  the 
authority  of  Coke  and  1Voodburn\s  Case.  He  considered  that  the  intent 
of  the  prisoner  was  to  v/ound  the  party,  by  means  of  cutting  through  her 
clothes;  and  the  jury,  whose  sole  province  it  was  to  find  the  intent,  had 
found  that  fact.  Tlie  case  was  ultimately  decided  on  a  different  point,  and 
therefore,  cannot  be  considered  as  a  direct  authority  upon  this  point.  On 
the  other  hand,  the  case  of  Coke  and  Woodburn  is  a  most  strong  and  ex- 
press authority  on  the  other  side,  and  seems  to  rest  upon  a  very  plain  and 
substantial  principle  of  justice,  frequently  recognized  by  one  of  the  most 

(6)  East's  P.  C.  406.  Under  the  stat.  7  G.  2,  c.  20.  This  is  now  repealed;  but  the  stat.  7  &  8  G.  4,  c. 
29,  B.  6,  makes  it  felony,  punishable  with  transportation  for  life,  &c.  to  assault  with  intent  to  rob,  or  with 
menaces,  or  by  force  to  demand  property,  with  intent  to  steal,  &.c. 

(c)  See  Eaf^t's  P.  C.  417.  ((/)  East's  P.  C.  417;  Leach,  C.  C.  L.  372. 

(e)  East's  P.  C.  417;  Leach,  C.C.  L.372.  (/)  Sess.  Pnp.  735;  Crim.  PI.  404. 

Ig)  East's  P.  C.  421.  {h)  See  Crim.  PI.  85.  405. 

(i)  See  the  averments,  Crim.  Pleadings.  (i)  Leach's  C.  C.  L.  597;  East's  P.  C.  424. 
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enlightened  Judges  that  have  presided  in  our  courts;  namely,  that  every 
man  shall  be  presumed  to  contemplate  that  which  is  the  natural  and  im- 
mediate consequence  of  his  act. 

Under  an  indictment  for  an  assault,  on  account  of  money  won  at  play  Assault  on 
(/),  it  is  necessary  to  adduce  proof  to  show  that  the  assault  was  made  or  account  of 
challenge  given  on  account  of  money  won  at  play,  which  is  question  of  ^t^play!^""^ 
fact  for  the  jury;  and  this  may  be  proved,  although  the  assault  was  not  com- 
mitted at  the  time  of  playing,  and  although  it  was  not  committed  till  the 
day  after  (m).     The  prosecutor  having  lost  his  money  to  the  defendants, 
they  proposed  to  depart;  the  prosecutor  objected;  and  complained  that  they 
would  not  give  him  an  opportunity  of  recovering  his  loss:  BuUer,  Justice, 
directed  an  acquital,  being  of  opinion,  that  since  the  game  was  over  before 
the  assault  began,  it  could  not  be  said  to  have  arisen  out  of  the  game,  but 
out  of  what  had  been  said  to  the  defendants;  and  that  to  bring  the  case 
within  the  statute,  it  was  necessary  that  the  assault  should  arise  out  of  the 
play,  and  during  the  time  of  the  game  (n).     But  in  the  subsequent  case  of 
the  King'  v.  Darley  (o),  it  was  held  that  the  act  was  not  confined  to  an 
assault  during  the  time  of  play  (7;);  and  it  was  considered  to  be  a  question 
for  the  *jury,  whether  a  subsequent  assault  was  made  on  account  of  the      -^55 
money  previously  won  (</). 

ASSETS. 
The  principle  of  distributing  assests  is,  that  where  there  are  two  funds,  Assets. 
and  one  party  may  claim  under  either,  but  another  is  confined  to  one,  the 
former  party  will  primarily  be  excluded  from  the  latter  fund  (r). 

ASSIGNEE. 

For  the  evidence  in  an  action  by  the  assignee  of  a  bankrupt,  see  tit. 
Bankrupt. 

For  the  evidence  in  an  action  by  an  assignee  of  a  reversion  or  term,  see 
Covenant. 

Where  a  plaintiff  brings  an  action  as  assignee,  and  the  assignment  is  put 
in  issue  by  the  pleadings,  he  must  give  regular  evidence  of  the  different 
steps,  by  the  production  and  proof  of  the  requisite  deeds,  will,  or  probate, 
(if  the  subject-matter  be  of  a  chattel  interest),  according  to  the  circum- 
stances of  the  case.  Where  a  defendant  is  sued  as  the  assignee  of  a  term, 
it  is  sufficient  prima  facie  evidence,  on  the  part  of  the  plaintiff,  to  prove 
the  payment  of  rent  by  the  defendant,  or  even  to  show  that  he  is  in  pos- 
session of  the  premises  {s)\  for  he  is  not  privy  to  the  defendant's  title. 
But  if  the  defendant  show  that  he  is  but  the  under-tenant  under  the  original 
lessee,  that  will  defeat  the  action,  although  a  reversion  of  one  day  only  be 
left  in  the  original  lessee  (/). 

An  admission  by  a  lessee  that  he  has  assigned  the  premises  to  another, 
is  evidence  of  the  fact  against  himself,  although  it  could  not  have  been 
effected  without  an  instrument  in  writing  [u). 

(I)  Under  the  stat.  9  Ann.  c.  14.     See  Crim.  Pleadings,  407,  and  the  stat.  there  cited. 

(m)  R.  V.  Darley,  4  East,  174. 

(n)  JR.  V.  Randall  and  others,  East's  P.  C.  423.  (0)  4  East,  174. 

(j))  Ld.  Ellenborough  observed,  that  it  more  frequently  happened  that  such  disputes  did  not  arise  till  after 
the  play  was  over. 

{q)  Heath,  J.,  who  tried  the  question,  left  it  to  the  jury  to  say  whether  the  result  was  committed  on 
account  of  the  abusive  language  used  at  the  time,  or  on  account  of  the  money  won  the  day  before. 

(r)  2  Powell  on  Dev.  by  Jarman,  30. 

(s)  Doe  V.  Parker,  cor.  Ld.  Kenyon,  Stafford  Summ.  Ass.  1788,  Peake's  Ev.  304.  Holford  v.  Hatch, 
Doug.  133.    Hare  v.  Cator,  Cowp.  766. 

(0  Ibid.  (m)  Doe  v.  Watson,^  2  Starkie's  C.  230. 
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ASSUiMPSIT  (x). 
The  essentials  to  this  action  (,y),  to  the  proof  of  which  the  plaintiff  may- 
be put  by  proper  pleas,  are  a  jjromise  by  the  defendant  (A),  as  stated  in 
the  declaration,  founded   upon  a  sufticient  consideration  (B)  (z),  and  in 
some  instances  the  per/or7na7ice  of  conditions  precedent  by  himself  and 
a  breach  of  that  promise  by  the  defendant.     The  declaration  is  either  upon 
a  special  contract,  or  upon  a  general  indebitatus  assumpsit. 
Proofofthe      A  special  promise  may  be  proved;  1st.  By  a  written  agreement.     2dly. 
promise,     j^^  some  instances  by  oral  evidence.     Or,  3dly.  It  results  from  the  special 
circumstances  of  the  case. 
*56  *  First.     By  a  written  agreement. — In  order  to  establish  a  written  con- 

Written      tract,  ihe  plaintiff,  if  he  have  it  in  his  possession,  must  produce  it,  and 
agreement.  ^^ovQ,  it  by  evidence  of  the  defendant's  signature  («);  or  by  the  evidence 
of  the  attesting  witness,  if  the  instrument  be  so  attested.     It  may  then  be 
read  in  evidence,  provided  a  proper  stamp  has  been  affixed  to  it  {b). 

(x)  For  proofs  in  actions  of  special  assumpsit  on  bills  of  exchange,  guaranties,  &-c.,  see  the  titles 
respectively. 

(y)  Assumpsit  is  the  proper  form  of  action  in  all  cases  of  injury  from  a  breach  of  contract  not  under  seal. 

{z)  A  consideration  may  consist  in  any  act  or  omission  either  beneficial  to  the  defendant,  or  prejudicial  to 
the  plaintitF.  Sec  Bunn  v.  Guy,  4  East's  R.  194;  March  v.  Culpepper,  Cro.  Car.  70;  Sturlyn  v.  Albany, 
Cro.  Eliz.  67;  4  Taunt.  Gil.  It  is  sufficient  if  the  benefit  accrue  to  a  third  person  at  the  defendant's 
request;  and  it  seems  that  any  benefit  of  value  will  be  sufficient  lo  support  a  promise.  But  the  consideration 
must  be  of  some  v;ilae.  A  promise  in  consideration  that  tlic  plaintiff  would  make  an  estate  at  will  to  the 
defendant  was  held  to  be  insufficient,  for  the  plaintiff  might  immediately  revoke  it.  I  Roll.  Ab.  23,  pi.  29. 
So  the  mere  performance  of  an  act  which  the  plaintiff  was  otherwise  bound  to  perform,  is  not  a  sutficient 
consideration.  Harris  v.  Watson,  Peake's  C.  72.  Stilk  v.  Meyrick,  2  Camp.  317.  The  allowing  the  de- 
fendant  to  weigh  the  plaintiff's  boilers  will  support  a  promise  to  return  them.  Bainbridge  v.  Firmeston, 
1  P.  &  D.  1. 

Natural  affection,  though  sufficient  to  raise  an  use,  will  not  support  a  promise.  Brett  v.  J.  S.  Sf  Wife, 
Cro.  Eliz.  755;  and  it  is  very  doubtful  whether  a  mere  moral  consideration  is  sufficient.  See  note  to  Wen- 
nail  V.  Adney,  3  B.  &,  P.  249;  and  see  the  case  of  Wennall  v.  Adney,  and  infra,  69.  But  the  release  of  a 
merely  equitable  right  is  a  good  consideration  in  law.  Wells  v.  Wells,  I  hew.  273.  Thorpe  v.  T}iorpe,'Li. 
Raym.  663.  Contrn,  Preston  v.  Christmas,  2  Wils.  87.  So  the  consideration  may  consist  in  some  loss  or 
damage  to  the  plaintiff  himself  As  if  he  forbear  a  legal  suit  to  the  debtor,  1  Roll.  Ab.  29.  pi.  40.  Bond  v. 
Payne,  Cro.  J.  273.  King  v.  Wills,  Str.  873;  Cro.  J.  47.  But  the  forbearance  must  either  be  for  some 
certain  or  definite,  {Mapes  v.  Sidney,  Cro.  J.  683.  Fisher  v.  Richardson,  Cro.  J.  47;  1  Roll.  Ab.  23,  pi.  25, 
26),  or  at  least  a  reasonable  lime.  Johnson  v.  Whitcott,  1  Roll.  Abr.  24,  pi.  33.  See  aho  Scott  v.  Stephens, 
Sid.  89;  Lev.  71;  Roll.  R.  27.  Keech  v.  Kennegall,  1  Ves.  125.  Where  the  plaintiff  was  about  to  enforce  a 
debt  of  57/.  and  costs  65/.,  by  an  execution  ;igainst  the  goods  of  ^.,  llie  defendimt,  in  consideration  the  plain- 
tiff would  forbear  to  execute  the  writ,  promised  to  pay  him  107/.  in  seven  days,  it  was  held  to  be  a  sufficient 
consideration  to  support  the  promise,  and  that  the  action  was  maintainable.  Smith  v.  Algar,^  1  B.  &  Ad.  603. 
In  assumpsit  for  breach  of  an  agreement  "to  remain  with  the  plnmtiff  two  years,  for  the  purpose  of  learning 
the  business  of,"  &c.,  held,  that  there  being  no  stipulation  to  instruct,  and  no  consideration  for  the  defend- 
ant's undertaktng,  it  was  not  binding  on  the  latter  to  serve.  Lees  v.  Whitcomb,^  5  Bing.  34;  2  M.  &  P.  80; 
and  3  C.  &  P.  289.  Again,  the  consideration  must  move  from  the  plaintiff.  Bourne  v.  Mason,  1  Vent.  6. 
Crow  v.  Rogers,  Sir.  592;  Button  et  ux  v.  Poole,  2  Lev.  210;  1  Vent.  318,  334.  For  the  very  notion  of  a 
contract  implies  mutuality  of  intention  and  privity  between  the  parties.  A.  agrees  to  pay  tlie  rent  of  tolls 
hired  from  the  commissioners  of  a  road  to  the  treasurer;  the  treasurer  cannot  recover.  Pigott  v.  Thompson, 
3  B.  &.  P.  147,  tn/ra  A.  having  made  a  contract  with  B.  to  supply  him  with  a  carriage  for  three  years, 
transfers  his  interest  to  C,  a  secret  partner;  A.  and  C.  cannot  jointly  sue  B.,  who  refuses  to  continue  the 
contract  with  C.  Rohson  v.  Drummond,^  2  B.  &  Ad.  303.  Lastly,  the  consideration  must  be  legal,  vide 
infra;  for  it  would  be  against  legal  policy  to  sanction  in  any  way  an  illegal  agreement. 

(a)  The  signature  of  the  party  would  not  conclude  him  without  acceptance  by  the  other  party;  see  Payne 
V.  Ives,'^  3  D.  &  R.  664;  but  the  very  delivery  of  an  absolute  undertaking,  signed  by  the  defendant,  would 
be  evidence  of  a  mutual  agreement,  till  the  contrary  was  shown. 

(b)  Vide  infra,  tit.  Stamp. — Agreement. 

(A)  (A  promise  by  A.  to  B.  for  the  benefit  of  C,  will  enable  C.  to  maintain  an  action  against  A.  Scher- 
merhorn  v.  Vanderheyden,  1  Johns.  R.  139.  So  an  action  will  lie  on  an  implied  promise,  though  there  be 
also  a  special  one  in  writing.     Gibbs  v.  Bryant,  1  Pick.  R.  118.) 

(B)  (See  Miller  V.  Drake,  1  Caincs  R.  45.  Powell  v.  Brown,  3  Johns.  R.  100.  Gardner  v.  Hopkins,  5 
Wend.  23.  In  all  actions  of  assumpsit  a  consideration  must  be  alleged,  otherwise  no  cause  of  action  is 
shown,  and  the  declaration  will  be  bad  after  verdict  in  error.  Bender  v.  Manning,  2  N.  Hamp.  289. 
Moreley  v.  Jones,  5  Munf  23.     Connolly  v.  Cottle,  1  Breese,  286.) 
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If  ihe  written  contract  has  been  lost  or  destroyed,  after  due  proof  of  its  Proof  of 
former  existence  and  subsequent  loss  or  destruction,  parol  evidence  may  written 
be  given  of  iis  execution  by  the  defendant,  and  of  its  contents  (A),  such '^°"'^''**^'' 
secondary  evidence  is  also  admissible  where  the  plaintiff  has  proved  that 
the  instrument  is  in  the  possession  of  the  defendant,  and  that  he  has  had 
notice  to  produce  it.     If  parol  evidence  be  given  of  an  agreement  proved 
(o  have  been  lost,  it  should  also  be  proved  that  it  bore  a  proper  stamp  (c). 
But  against  a  party  who  refused  to  produce  it,  a  proper  stamp  would  be 
presumed  [d). 

Parol  evidence  cannot  be  received  where  the  instrument  was  not,  when 
in  existence,  duly  stamped,  even  although  it  has  been  destroyed  by  the 
party  objecting  to  the  want  of  a  stamp  (e). 

^Secondly.     By  oral  evidence. — An  oral  contract,  agreeing  with  that      *57 
stated  in  the  declaration,  may  be  proved  by  any  witness  who  was  present  Proof  of 
at  the  time,  or  who  heard  the  defendant  admit  the  existence  of  such  a  con-J*^^  I'*?"' 
tract.     In  two  classes  of  cases,  however,  parol  evidence  is  inadmissible roraUesti- 
Jii^st,  where  the  parties  have  condescended  upon  a  written  contract,  formony. 
that  is  the  best  and  only  evidence  of  the  intention  of  the  parties,  so  long 
as  it  exists,  that  can  be  produced;  and  when  it  is  lost,  or  in  the  hands  of 
the  defendant,  who  refuses  to  produce  it  after  notice,  secondary  evidence 
is  to  be  given  of  its  contents;  secondly,  where  written  evidence  of  the 
contract  is  expressly  required  by  the  Statute  of  Frauds  (/), 

Where  a  party  proposes  to  prove  that  which  has  been  agreed  on  in 
writing,  it  is  necessary  to  produce  the  writing  as  being  the  best  evidence  {g). 

(c)  Supra,  Vol.  I.  Index,  tit.  Stamp.     Goodier  v.  Lake,  1  Atk.  246,     E.  v.  Sir  T.  Culpepper,  Skinn.  677. 

(rf)  Crisp  V.  Anderson,^  1  Starkie's  C.  35. 
■  (e)  Rippiner  v.  Wright,  2  B.  &,  A.  478.     Non  constat  that  the  commissioners  would  have  stamped  it  on 
payment  of  the  penalty. 

(/)  Infra.     Frauds,  Statute  of. 

(g)  See  vol.  1.  and  Index,  tit.  Best  Evidence,  and  infra,  tit.  Parol  Evidence.  In  an  action  for  work  and 
labour  in  buildinjr,  &c.,  it  appeared  that  there  was  an  agreement  in  writing,  relating  to  tlie  claim,  and  it  was 
held  that  the  plaintiff  could  not  proceed  without  producing  it,  nor  recover  for  items  as  extras  proceeded  on 
even  after  an  admission  by  the  defendant  that  they  were  such,  and  which  the  written  instrument  might  fur- 
nish  a  means  of  ascertaining  the  amount  to  be  paid  for:  the  course  would  be  highly  inconvenient  if  the 
Judge  were  to  be  called  upon  to  look  into  it,  to  ascertain  whether  items  alleged  to  be  extras  were  or  were 
not  to  be  included  in  it.  Vincent  v.  Cole,^  1  Mo.  &  M.  257,  and  3  C.  &  P.  481.  Where,  after  the  plaintiff 
had  made  out  and  closed  his  case,  it  appeared  from  the  defendant's  evidence  that  there  existed  a  written 
contract,  but  which,  for  want  of  being  properly  stamped,  he  was  unable  legally  to  produce;  it  was  held  that 
the  plaintiff  could  not  be  nonsuited  for  its  non-production,  upon  the  mere  assertion  of  the  defendant,  since 
the  written  instrument,  if  produced,  might  have  turned  out  not  to  apply  to  the  contract  in  question.  Fielder 
v.  Ray,^  6  Bing.  332,  and  4  C.  &  P.  61.  Where,  in  an  action  for  work  and  labour  in  printing,  the  ease  was 
opened  on  the  quantum  meruit,  without  stating  that  there  was  a  special  contract;  after  which,  the  defendant 
having  proved  that  the  plaintiff  had  agreed  to  do  the  work  at  a  certain  sum,  the  plaintiff  proposed  to  show 
the  special  contract,  which  was  different  from  that  set  up  by  the  defendant;  it  was  held  that  he  could  not  be 
permitted  to  abandon  the  cause  of  action  first  relied  on,  and  resort  to  that  which  he  ought  to  have  set  up  in 
the  outset,  nor  be  allowed  to  impeach  that  proved  by  the  defendant.  Soulhy  v.  Pickford,*  2  Moore  &.  P.  545. 
Where  one  of  the  parties  to  an  agreement,  after  its  execution,  and  within  the  twenty-one  days  allowed  for 
stamping  it,  obtained  possession  of  it,  and  swore  it  was  lost,  the  Court  ordered  him  to  produce  a  copy  in  his 
possession  to  be  taken  to  the  Stamp-office,  and  that  if  the  plaintiff  should  produce  the  same  on  the  trial, 
stamped,  the  defendant  should  not  be  permitted  to  produce  tlie  original  agreement.  Bousjield  v.  Godfrey,^ 
5  Bing.  418.     Where  a  written  agreement  refers  specifically  to  a  plan,  if  there  be  clear  and  satisfactory 

(A)  {Cauffman  v.  Congregation  of  Cedar  Spring,  6  Binn.  59.  Jackson  v.  Neely,  10  John.  R.  376.  But 
proof  of  a  voluntary  and  deliberate  destruction  of  a  note  by  a  plaintiff  will  not  let  in  parol  evidence  of  its 
contents.  Blade  v.  Noland,  12  Wend.  173.  Riggs  v.  Tayloe,  9  Wheat.  483.  But  the  bare  circumstance  of 
the  party  not  having  it  in  his  power  to  produce  a  paper,  is  not  sufficient  reason  for  admitting  parol  evidence. 
It  will  always  be  a  question  whether  with  proper  exertions  he  might  not  have  had  it  in  his  power;  and  some- 
times it  will  be  a  question,  whether  if  the  paper  be  in  existence,  its  production  is  not  indispensable.  It 
seems  there  is  no  case  where  purol  evidence  has  been  admitted  merely  because  the  paper  is  in  the  hands  of 
a  third  person,  and  a  subpoena  duces  tecum  has  been  refused.  Gray  v.  Pentland,  2  Sorg.  &  R.  31.  See  also 
McCallty  v.  Franklin,  2  Yeates,  340.     Hamilton  v.  Van  Swearingen,  Addis.  48.) 
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In  an  action  for  use  and  occupation,  it  appeared  upon  cross-examination 
that  there  was  an  agreement  in  writing,  which  had  not  been  stamped,  and 
the  plaintiif  was  nonsuited  (A).  The  rule  does  not  apply  where  a  mere 
memorandum  has  been  made  in  writing,  preparatory  to  an  agreement, 
but  which  has  not  been  signed  as  an  agreement  (/).  Upon  tiie  letting  of 
premises  to  a  tenant,  a  memorandum  of  an  agreement  was  drawn  up,  the 
terms  of  which  were  read  over,  and  assented  to  by  him;  and  it  was  agreed 
that  he  should,  on  a  future  day,  bring  a  surety,  and  sign  the  agreement, 
which  he  never  did:  it  was  held  that  the  memorandum  was  not  an  agree- 
ment, but  a  mere  unaccepted  proposal,  and  that  the  terms  might  be  proved 
by  parol  evidence  (/).  So  where  a  verbal  contract  is  made  for  the  sale  of 
goods,  and  is  put  into  wruing  afterwards  by  the  vendor's  agent,  for  the 
purpose  of  assisting  his  recollection,  but  the  memorandum  is  not  signed  by 
the  vendor,  it  need  not  *be  produced  {k).  The  plaintifl'  in  ejectment  hav- 
ing made  out  a  ]jri7nii  facie  case,  by  proof  of  a  payment  of  rent,  and 
notice  to  quit,  it  appeared  upon  cross-examination  of  his  witness,  that  an 
agreement  relative  to  the  same  land  had  been  given  in  evidence  on  a  former 
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trial  between  the  same  parties,  and  had  been  seen  the  same  morning  in 
the  hands  of  the  plaintiff's  attorney,  the  contents  of  which  the  witiiess  did 
not  know;  no  notice  having  been  given  by  the  defendant  to  produce  that 
paper,  it  was  held  that  the  plaintiff  was  not  bound  to  produce  it;  for 
although  it  was  an  agreement  relative  to  the  land  it  might  not  at  all  effect 
the  question  between  the  parties  (/). 

Thirdly.  Where  the  promise  results  from  the  special  circumstances  of 
the  case,  those  circumstances  must  be  proved;  as,  where  the  plaintiff 
declares  upon  a  contract  by  the  defendant,  as  his  tenant,  to  use  the  farm  in 
a  husbandlike  manner,  according  to  the  customary  course  of  good  hus- 
bandry in  that  part  of  the  country,  the  plaintiff  must  prove  that  the  defen- 
dant occupied  the  lands  in  question  as  his  tenant,  and  the  promise  results 
as  an  inference  of  law  from  the  premises  {m)  (A). 


parol  evidence  to  identify  it,  it  is  admissible  for  that  purpose;  where  however  it  was  not  satisfactorily  shown 
to  the  Court  that  the  parties  had  agreed  upon  eillier  of  two  suggested,  the  Court  held  that  it  was  properly 
refused.     Hodges  v.  Horsfall,  1  Russ.  &  M.  116. 

(A)  Brewer  v.  Palmer,  3  Esp.  213,  cor.  Ld.  Eldon;  and  sec  Jeffery  v.  Walton,^  1  Starkie's  C.  267. 

(i)  Doe  v.  Cartwright,  3  B.  &  A.  326. 

(k)  Dalison  v.  Stark,  4  Esp.  C.  163.     See  Doe  v.  Morris,  12  East,  236;  3  B.  &  A.  326. 

{I)  Doe  dem.  Wood  v.  Morris,  12  East,  237.  See  also  Doe  v.  Pearson,  Ibid.  238,  where  in  a  similar  case 
it  appeared,  on  cross-examination  of  the  plaintiff's  witness,  that  an  agreement  as  to  tlie  time  of  quitting  did 
exist,  and  the  objection  that  the  plaintiff  was  bound  to  produce  it  was  overruled  by  Chambre,  J.  See  also 
Buell  V.  Cook,  5  Conn.  Rep.  206.  And  wliere  the  plaintiff,  in  an  action  for  work  and  labour,  proved  his  case, 
and  the  defendant's  witness  proved  that  a  written  agreement  had  been  entered  into,  but  liad  not  been 
stamped,  and  the  defendant  had  given  no  notice  to  produce  it,  it  was  held  that  the  plaintiff's  case  was  not 
disturbed.  Stevens  v.  Pinney,'^  2  Moore,  439.  Sed  quare,  the  general  rule  seems  to  be,  that  where  the  sub- 
ject-matter of  proof  is  vouched  by  a  written  contract,  it  ought  to  be  produced  and  proved  by  the  party  who 
relies  on  the  contract.  Where  the  master  had  undertaken,  by  tiie  bill  of  lading,  to  deliver  goods  to  the  con- 
signee on  payment  of  freight,  it  was  held  that  he  could  not  maintain  an  action  for  not  unloading  in  a  rea- 
sonable time,  on  an  implied  contract.  Evans  v.  Forster,^  1  B.  &  Ad.  118.  And  see  Brouncker  v.  Scott,  4 
Taunt.  1.  Where  a  party  engaged  to  perform  works  under  a  written  contract,  during  which  a  separate 
order  was  given  for  other  work,  it  was  held  tliat  it  was  not  necessary  to  produce  the  written  contract. 
Reid  V.  Batte,*  1  Mood.  &  M.  C.  413.  In  an  action  for  not  delivering  goods,  manufactured  by  the  defendant 
in  pursuance  of  an  order  signed  by  the  plaintiff  only,  the  precise  terms  of  the  contract,  and  the  defendant's 
accession  to  it,  may  be  proved  by  parol.  Ingram  v.  Lea,  2  Camp.  C.  521.  An  assignee  of  a  lease,  who  has 
been  compelled  by  distress  to  pay  rent  due  before,  the  lessee  having  granted  the  lease  by  deed  of  assignment 
with  the  usual  covenant  for  quiet  enjoyment,  cannot  recover  on  an  implied  promise.  Baber  v.  Hatnil,  P.  & 
D.  360. 

(m)  Powley  v.  Walker,  5  T.  R.  373;  Legh  v.  Hewitt,  4  East,  154.    So  in  special  actions  against  carriers, 

(A)  (Assumpsit  will  not  lie  to  recover  the  value  of  specific  articles,  in  the  possession  of  one  person,  which 
are  claimed  by  another.     Willet  v.  Willet,  3  Watts'  R.  277.) 
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*The  plaintiff  must  establish  his  right  of  action,  and  contract,  in  evidence.  Variance, 
as  set  forth  in  the  declaration;  and  a  variance  in  any  circumstance  that  is 
essential  to  the  contract  will  be  fatal  (n)  (A). 

It  is  now  perfectly  well  established,  that  a  misjoinder  of  plaintiffs  is  a  Parties, 
ground  of  nonsuit,  as  also  is  a  joinder  of  too  many  defendants;  but  that  the 
omission  of  any  party  who  jointly  promised,  must  be  pleaded  in  abate- 
ment (o).  Where  the  action  is  brought  by  several,  or  against  several,  it 
must  appear  either  that  the  promise  was  so  expressly  made  (B),  or  that  the 
plaintiffs  in  the  one  case,  or  the  defendants  in  the  other,  were  partners,  and 
that  the  contract  was  made  in  behalf  of  all:  this  is  a  consequence  which 
usually  follows,  from  proof  of  the  partnership  itself  (7;).  In  order  to 
establish  the  fact  of  partnership,  it  is  sufficient  even  for  the  plaintiffs  to 
prove  that  they  have  carried  on  business  as  partners,  without  proving  the 
partnership  deeds. 

The  allegation  of  a  contract  between  the  plaintiff  and  defendant,  is 
proved  by  evidence  of  a  contract  made  between  their  agents  on  their  be- 
halves (q). 

Sec,  where  the  alleg'cd  promise  is  a  leg^al  duty  resulting'  from  the  nature  of  the  particular  service  which  tho 
defendant  lias  undertaken  to  perform,  it  is  sufficient  to  prove  the  original  undertaking.  Nelson  v.  Aldridge,^ 
2  Starkie's  C.  43.5.  Although  (as  it  seems)  Ihe  declaration  allege  a  specific  promise  to  do  or  omit  that  which 
in  performance  of  the  general  duty,  the  defendant  was  bound  to  do  or  omit.  Ibid.  And  theret"ore,  where 
the  declaration  alleged  an  undertaking  on  the  part  of  an  auctioneer,  employed  to  sell  goods,  not  to  rescind  a 
contract  made  by  liim  as  such  auctioneer,  &:.e.,  it  was  held,  that  general  evidence  of  employment  was 
sufficient.  Ibid.  In  Wilheringlon  v.  Buckland,  Cas.  Temp.  Hardw.  309,  Lord  Hardwicke  is  reported  to 
have  said,  that  where  the  plaintiff  does  not  declare  on  any  general  custom,  but  on  a  special  contract,  the 
contract  must  be  proved  as  laid.  But  in  that  case,  where  the  plaintiff  had  declared  on  an  undertaking  to 
repair  and  enlarge  a  house,  and  particularly  a  certain  room  in  the  hnuise  called  tlie  club-room,  it  appeared 
that  the  defendant  had  been  employed  not  by  the  plaintiff,  but  by  an  insurance  comjjany,  except  as  to  some 
alterations  in  the  club-room,  and  therefore  tiie  plaintiff  was  nonsuited.  Promises  in  law  exist  in  tliose  cases 
only  where  there  is  no  special  agreement  between  the  parties.  Per  Buller,  J.  Toussaint  v.  Martinnant,2 
T.  R.  100.  An  agreement  to  grant  a  lease  contains  no  implied  engagement  for  general  warranty,  nor  for 
delivery  of  an  abstract  of  the  lessor's  title.  Gwillim  v.  Stone,  3  Taunt.  433.  Temple  v.  Brown,^  6  Taunt. 
60;  vide  infra.  Vendor  and  Vendee.  A  party  agreeing  to  let,  virtually  undertakes  to  give  possession,  and 
not  a  mere  right  of  action;  where  therefore  the  premises  were  held  over  by  a  preceding  occupier,  it  was 
held  that  the  plaintiff  was  not  driven  to  his  ejectment,  but  might  support  an  action  for  breach  of  agreement. 
Coe  v.  C/ai/,3  5  Bing.  440. 

in)  1  T.  R.  140;  Gilb.  Law.  Ev.  229.  Shute  v.  Hornsey,  Doug.  643.  Brislow  v.  ^yr^ght,  Doug.  640. 
Grant  y.Astle,  Doug.  695;  3  T.  R.  646. 

(o)  B.  N.  P.  152;  2  M.  &  S.  2.3;  2  Str.  820.  Wilsford  v.  Wood,  1  Esp.  183.  A  joint  contractor  must  be 
sued,  although  he  be  a  certificated  bankrupt.     Bevil  v.  Wood,  2  M.  »&  S.  23. 

(p)  See  tit.  Partners. 

(q)  See  tit.  Agent — Par,tners — Set-off — Vendor  and  Vendee.  In  general  an  action  may  be  brought 
either  in  the  name  of  the  person  with  whom  the  contract  was  made,  or  in  the  name  of  the  party  really  inte- 
rested, {Skinner  v.  Stocks,  4  B.  &  A.  437)  (C);  and  therefore  joint  owners  of  a  vessel  employed  in  the  whale 
fishery  may  sue  a  purchaser  of  whale  oil,  although  the  contract  of  sale  was  made  by  one  of  the  part-owners, 

(A)  (A  contract  must  be  proved  as  laid  in  the  declaration.  Crawford  v.  Morrell,  8  John.  R.  253;  Gould, 
ing  \.  Skinner,  1  Pick.  162.  The  rule  is,  that  a  trivial  variation,  in  setting  out  a  contract  or  written  instru- 
ment is  fatal,  if  the  plaintiff  has  it  in  his  possession,  or  can  by  due  exertions  obtain  it.  Dunbar  v.  Jmnper, 
2Yeates,  74.) 

(B)  An  allegation  of  a  several  promise  is  not  proved  by  evidence  of  a  joint  one,  or  that  of  a  joint  promise 
by  evidence  of  a  several  one.  ConoUy  v.  Cottle,  1  Breese,  2S7;  Erivin  v.  Devine,  1  J.  J.  Mash.  205;  Mus- 
grave  v.  Gibbs,  1  Dall.  216;  Latshaw  v.  Steinnian,  11  Serg.  &.  R.  357.) 

(C)  (A  verbal  promise  made  by  one  party  to  another  that  the  promiser  will  pay  to  a  third  party,  may  be 
enforced  by  an  action  in  the  name  of  the  latter,  wherever  as  between  the  contracting  parties  there  is  a 
legal  obligation,  and  the  payee  was  not  a  stranger  to  the  consideration.  Clarke  v.  W Farland'' s  Exrs.  5  Dana, 
45.  When  a  promise  is  made  to  ^A  .for  the  benefit  of  B.,  either  of  them  may  sue  for  a  breach  of  it.  Cf.  S.  v. 
Kennan,  Peters'  C.  C.  R.  169.  A  promise  by  a  debtor  to  his  creditor  to  pay  his  debt  to  a  third  person,  will 
not  enable  such  person  to  maintain  an  action  in  his  own  name  to  recover  it.  Owings  v.  Owings,  1  Harr.  & 
Gill,  484.) 

[See  Upton  v.  Gray,  2  Greenleaf,  373.  Bickerton  v.  Burrell,  5  M.  &  S.  383.  Rathbone  v.  Budlong,  15 
Johns.  1.  Vischer  v.  Yeates,  11  Johns.  23.  Sargent  v.  Morris,'^  3  B,  i^  A.  281.  Per  Bayley,  J.  Motley  Sf 
al.  V.  Rogerson,  Metcalf 's  Digest,  263.     Duke  of  Norfolk  v.  Worthy,  1  Camp.  337.] 
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A  contract  alleged  as  between  the  plaintiff  and  defendant,  is  not  proved 
by  evidence  of  a  contract  between  the  plaintiff  and  a  deceased  partner  with 
the  defendant;  but  it  is  sufficient  to  prove  that  the  defendant  and  a  deceased 
partner  made  the  contract  with  the  plaintiff  (r). 

Where  the  plaintiffs  sue  in  a  particular  capacity,  as  where  they  sue  as 
assignees  of  a  bankrupt  upon  promises  to  the  bankrupt,  they  must,  under 
the  general  issue,  prove  their  title  to  sue  as  assignees  {s). 

The  contract  consists  of  the  promise  itself,  and  the  consideration  on 
which  it  is  founded.  A  promise  alleged  absolutely  is  not  supported  by  proof 
of  a  promise  in  the  altei^native  (/)  (A).  The  allegation  of  a  promise  to 
deliver  forty  bags  of  wheat  immediately,  and  the  remainder  of  one  hundred 
bags  on  the  next  market-day,  is  not  supported  by  proof  of  a  promise  to 
deliver  forty  or  fifty  bags  immediately,  and  the  residue  on  the  next  market- 
day  (w).  So  an  absolute  promise  varies  from  a  conditional  promise  {x). 
*The  allegation  of  a  promise  to  pay  the  amount  of  a  promissory  note  on 
the  death  of /.  <S'.,is  not  supported  byproof  of  a  promise  to  pay  the  amount 
on  the  death  of  J.  S.,  provided  he  left  the  party  sufficient,  or  he  was  able 
to  pay  it  (y). 

So  if  the  plaintiff  allege  a  promise  by  the  defendant  to  sell  his  tallow  to 
the  plaintiff  at  four  shillings  per  stone,  and  prove  an  agreement  by  the 
defendant  to  sell  his  tallow  to  the  plaintiff  at  four  shillings  per  stone,  but 
that  if  the  plaintiff  gave  more  to  any  other  person,  he  should  give  the  same 
to  the  defendant  (c). 

An  agreement  to  pay  20/.  if  a  given  number  should  be  drawn  on  a  given 
day,  varies  from  an  agreement  to  deliver  an  undrawn  ticket,  or  pay  20/.  [a). 
One  of  two  pleas  of  usury  stated  the  forbearance  to  be  until  September  1st, 
1785;  the  second  until  January  1st,  17S6.  The  evidence  was  an  agree- 
ment of  forbearance  till  either  of  those  days;  and  it  was  held  that  the  evi- 
dence did  not  support  either  of  the  pleas  [b). 

So  a  variance  as  to  the  subject-matter  contracted  for  will  be  fatal.  A 
declaraiion  on  a  promise  to  deliver  good  merchantable  wheat,  is  not 
supported  by  evidence  of  an  agreement  to  deliver  good  second-sort  of 
wheat  (c)  (B).     A  contract  to  deliver  soil  or  breeze,  varies  from  a  contract 


*60 

Variance. 
Promise. 


Subject- 
matter. 


and  the  purchaser  did  not  know  any  other  person  in  the  transaction.  The  statutes  of  set-off  do  not  prevent 
the  action  from  being  maintainable  in  the  names  of  all  the  parties  interested.  Ibid.  So  in  case  of  policies 
of  insurance.     Ibid.     See  Lloyd  v.  Archbowle,  3  Taunt.  324.    Mawman  v.  Gillett,  lb.  325. 

(r)  Richards  v.  Heather,  J  B.  &  A.  29.  Hyat  v.  Hare,Comh.  383.  Smilh  v.  Barrow,  2  T.  R.  479.  Slip- 
per  V.  Stidstone,  5  T.  R.  493.  Contra,  Spalding  v.  Mure,  6  T.  R.  363.  See  Rice  v.  Shute,  5  Burr.  2663. 
WhelpdaWs  Case,  5  Rep.  109.  (s)  See  tit.  Bankrupt. 

(0  8  East,  8;  2  B.  &  P.  116.  In  assumpsit  on  the  warranty  of  a  horse,  the  consideration  stated  for  the 
warranty  was,  that  the  plaintiff  would  purchase  the  horse  for  63/.,  but  tlie  consideration  as  proved  was,  that 
the  plaintiff  would  pay  that  sum,  and  if  the  horse  was  lucky,  would  give  the  defendant  5i.  more,  or  the  buying 
of  another  horse:  held  no  variance,  the  conditional  promise  omitted  in  the  declaration  being  too  vague  to  be 
legally  enforced,  and  not  amounting  in  point  of  law  to  a  promise.     Guthing  v.  Lynn,^  2  B.  &  Ad.  232. 

(u)  Fenny  v.  Porter,  2  East,  2 ;  8  East,  8.  White  v.  Wilson,  2  B.  &  P.  116.  Shipham  v.  Sanders,  2 
East,  4. 

(x)  Churchill  v.  Wilkins,  1  T.  R.  447.     Layton  v.  Pearce,  Doug.  14. 

ly)  Roberts  v.  Peake,  1  Burr.  325.  The  court  were  of  this  opinion,  but  the  case  was  not  decided  on  this 
point. 

(z)  Churchill  V.  Wilkins,  1  T.  R.  447.  (a)  Layton  v.  Pearce,  Doug.  14. 

(b)  By  Lord  Kenyon,  and  Buller,  and  Grose,  Js.,  Tale  v.  Willing,  5  T.  R.  531. 

(c)  Ld.  Ray.  735. 

(A)  (A  contract  in  the  alternative  must  be  so  set  forth,  or  the  variance  will  be  fatal.  Russell  v.  South 
Britain  Society,  9  Conn.  508;  Hatch  v.  Adams,  8  Cow.  .35;  Stone  v.  Knowlton,  3  Wend.  374;  Trash  v. 
Duval,  4  Wash.  C.  C.  R.  97.  If  the  money  counts  allege  the  promise  to  have  been  made  to  pay  on  demand 
with  interest,  the  action  cannot  be  maintained  unless  an  express  promise  to  pay  interest  is  proved.  Tappan 
v.  Austin,  1  Muss.  R.  31.) 

(B)  (Where  the  declaration  stated  a  contract  of  warranty  to  be  of  a  good  and  superior  quality,  to  wit, 
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to  deliver  soiled).  A  contract  to  carry  goods,  and  deliver  them  to  ^.  B. 
the  plaintiff,  varies  from  a  contract  to  carry  goods  and  deliver  them  to 
J.  S.  (e).  A  contract  to  deliver  so  many  bushels  of  corn  varies  from  a 
contract  to  deliver  so  many  bushels,  according  to  a  particular  measure, 
which  is  greater  than  the  Winchester  measure,  since  by  the  bushel  gene- 
rally, the  Winchester  bushel  must  be  understood  (/). 

It  is  no  variance  that  the  defendant  promised  some  other  distinct  matter 
in  addition  to  that  alleged,  since  the  proof  supports  the  declaration  as  far 
as  is  requisite  [g).  It  is  true  that  the  defendant  did  promise  that  which  is 
alleged,  although  he  further  promised  some  other  thing  in  addition;  there- 
fore a  declaration  on  a  contract  to  pay  52/.  \Qs.  for  rum-money,  is  sup- 
ported by  proof  of  a  note,  by  which  the  defendant  undertook  to  pay  the 
plaintiff  52/.  10^.,  together  with  a  pint  of  rum  per  day  \h).  So  a  promise 
to  deliver  a  horse  which  should  be  worth  SO/.,  and  be  a  young  horse,  is 
supported  by  proof  of  a  promise  to  deliver  a  horse  which  should  be  worth 
SO/.,  and  be  a  young  horse,  with  a  warranty  that  it  had  never  been  in 
harness  (/). 

It  is  no  variance  that  a  part  of  the  contract  has  not  been  alleged  which 
merely  regards  some  co//a/er«/ engagement  as  to  the  subject-matter  of  the 
contract.   The  declaration  alleged  that  the  defendant  bought  of  the  plaintiff 

(d)  Qook  V.  Munstone,  ]  N.  R.  351. 

(e)  Leery  v.  Goodson  ,4  T.  R.  687. 

(/)  Hockin  v.  Cooke,  4  T.  R.  314.     See  the  stat.  12  Hen.  7,  c.  5;  22  Car.  2,  c.  8. 

(g)  Cotterell  v.  Cuff,  4  Taunt.  285.  Tempest  v.  Rowling,  13  East,  630.  For  other  instances,  see  tit. 
Variance. 

(A)  Bapliste  v.  Cobbold,  1  B.  &  P.  7. 

(i)  Miles  V.  Sheward,  8  East,  7.     [See  Godb.  154,  pi.  202.     Yelv.  57  note  (1),  and  cases  there  cited.] 

prime  quality  winter  oil,  and  the  proof  was  that  the  defendant  warranted  the  oil  to  be  prime  quality  winter 
oil,  it  was  held  not  to  be  a  variance.  Hastings  v.  Lowring,  2  Pick.  214.  A  promise  to  pay  $9  25  a  month 
for  twelve  montiis  work,  was  held  not  to  be  supported  by  proof  of  a  promise  to  pay  $92  50  for  ten  months 
work.  Cramner  \.  Graham,  1  Blackf.  406.  The  declaration  was  on  a  promise  to  pay  $100  for  improve- 
ments. Proof  of  a  promise,  if  the  promisor  should  obt.Tin  a  contract  for  the  land,  is  a  fatal  variance.  Lower 
V.  Winters,  7  Cow.  263.  If  a  promissory  note  in  the  French  language  is  declared  on  as  if  it  were  in  Eng- 
lish, the  variance  is  immaterial.  Lambert  v.  Blackman,  1  Blackf.  59.  Where  a  note  was  made  payable  to 
the  payee  or  his  order,  if  he  declare  on  it,  as  payable  to  himself,  it  is  not  a  material  variance.  Fay  v.  Gould- 
ing,  10  Pick.  122.  Proof  of  a  note  dated  the  26th  of  July  does  not  support  a  declaration  stating  a  note 
dated  on  the  25th — the  date  is  a  material  part  of  a  note.     Stephens  v.  Graham,  7  Serg.  &  R.  505  ) 

[A  declaration  for  the  sale  and  delivery  of  pine  timber  is  not  supported  by  evidence  of  the  sale  and  delivery 
of  spruce  timber.  Robbins  v.  Otis,  1  Pick.  368.  A  declaration  alleging  that  certain  maciiines  were  war- 
ranted  to  be  good  and  merchantable,  is  not  supported  by  proof  that  they  were  warranted  to  be  equal  to  any  in 
America.  Goulding  Sf  al.  v.  Skinner  6(  al.l  Pick.  162.  Where  a  declaration  staled,  that  in  consideration 
the  plaintiff  would  deliver  a  certain  note  to  a  third  person,  there  to  remain  until  the  defendant  should  pay  a 
note  given  by  the  plaintiff'  to  A.  the  defendant  promised  the  plaintiff  to  save  him  harmless,  &c. — and  the 
evidence  was  that  the  plaintiff  agreed  to  deliver  the  note  to  a  third  person,  and  let  it  remain  until  he  should 
return  from  a  journey,  and  that  in  consideration,  &c.  the  defendant  promised;  the  variance  was  held  to  be 
fatal.  Colt  V.  Root,  17  Mass.  Rep.  229.  The  plaintiff  cannot  give  in  evidence  an  entire  contract  relating  to 
two  distinct  subjects,  when  he  declares  only  as  to  one  of  them.  Crawford  v.  Morrell,  8  Johns.  253;  and 
where  the  contract  declared  on  was  that  the  defendant  should  pay  for  half  the  land  for  a  highway,  and  the 
contract  proved  was  that  he  should  pay  for  all  the  land,  it  was  held  to  be  a  fatal  variance.  Ibid,  A  declara- 
tion on  ai  promise  to  deliver  cloth  to  the  plaintiff  is  not  supported  by  the  evidence  of  a  contract  to  deliver 
cloth  at  the  defendant's  factory.  Clark  v.  Tot/rf,  1  Chip.  213.  A  note  payable  at  sixty  days  cannot  be  given 
in  evidence  to  support  a  count  which  does  not  state  when  the  note  was  payable.  Sheehy  v.  3Iandeville,  7 
Cranch,  208.  In  New  Jersey  a  declaration  on  a  contract  to  carry  salt  for  $1  87^  per  tierce,  was  supported 
by  evidence  of  a  written  agreement  to  carry  it  for  fifteen  shillings,  and  by  proof,  that  by  the  currency  of 
New  York,  the  amount  was  the  same.  Salter  v.  Kirkbride,  1  Southard's  Rep.  223.  And  in  action  on  a 
promise  of  indemnity,  alleging  that  A.  had  recovered  a  certain  sum  against  the  plaintiff',  proof  of  the  reco- 
very of  a  different  sum  by  A.  was  held  not  to  be  a  fatal  variance,  because  the  recovery  was  staled  by  way  of 
inducement,  and  not  as  the  ground  of  the  suit.  Ripsher  v.  Shane,  3  Yeates,  575.  See  also  Livingston  v. 
Swanwick,  2  Dallas,  300.  Cunningham  v.  Kimball,  7  Mass.  Rep.  65.  United  Slates  v.  Colt,  1  Peters'  Rep. 
153.  Ferguson  v.  Harwood,  7  Cranch,  408.  Henry  v.  Henry,  1  Chip.  265.  Silver  v.  Kendrick,  2  N.  Hamp. 
Rep.  160.     Porter  y.  Talcott,  1  Cowen,  359.     Wroe  v.  Washington,  1  Wash.  351.] 
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a  quantity  of  East  India  rice,  according  to  the  conditions  of  sale  of  the 
East  India  Company,  at  a  specified  price,  to  be  put  up  at  the  next  Com- 
pany's sale,  if  required;  and  it  appeared  in  evidence,  that  in  addition  to 
those  conditions,  the  rice  was  to  be  sold  per  sample;  it  was  held  that  this 
v/as  no  variance,  for  it  was  not  a  description  of  the  commodity,  but  a  col- 
lateral engagement  that  it  should  be  of  a  particular  quality  {k). 
^61  *In  assumpsit,  the  consichration  is  of  so  entire  a  nature,  that  not  only 

Considera-  must  it  be  proved  to  the  extent  alleged,  but  an  omission  to  allege  any  part 
*^°"-  is  fatal;  for  if  any  part  be  omitted,  then  the  basis  of  the  promise  is  misde- 

scribed  (A).  It  is  not  true,  as  stated,  that  the  defendant's  promise  was 
founded  upon  the  consideration  alleged,  when  it  was  in  fact  founded  upon 
that  and  something  else,  which  is  also  essential  to  its  support  (/).  An  aver- 
ment that  stock  was  to  be  transferred  on  request,  is  not  proved  by  evidence 
that  it  was  to  be  transferred  on  a  particular  day  [m). 

An  allegation  of  an  executory  consideration  is  not  proved  by  evidence 
of  an  executed  consideration,  though  it  is  otherwise  where  an  executed 
consideration  is  alleged,  and  the  law  implies  the  promise  {n).  An  averment 
that  a  note  was  given  in  repayment  of  monies  paid,  is  not  satisfied  by  proof 
of  a  note  given  to  secure  money  to  be  paid  (o).  So  if  the  moral  obligation 
on  which  the  action  is  founded  is  misdescribed  [p). 

So  where  the  declaration  alleged  an  agreement  to  sell  goods  expected  by 
the  Fanny  Almira,  and  the  agreement  proved  was  for  the  goods  expected 
by  the  Fanny  and  Almira  {q).  So  an  agreement  alleged  to  be  for  the  deli- 
very of  all  merchandisable  skins,  varies  from  tlie  proof  of  a  contract  to  deli- 
ver all  merchandisable  calf-skins  (r). 

(t)  Parl-er  v.  Palmer,  4  B.  &  A.  387.  The  goods  did  not  correspond  with  the  samples,  but  after  seeing 
the  samples  the  defendant  had  taken  upon  himself  the  disposition  of  tiic  goods,  and  had  put  them  up  to  sale 
at  a  limited  price,  and  bought  them  in  again,  and  the  Court  held  that  after  this  he  could  not  repudiate  the 
contract;  and  the  jury  found  that  he  had  not  repudiated  the  contract  within  a  reasonable  time;  therefore  the 
sale  was  in  effect  complete.  So  where  the  plaintiff  declared  that  the  defendant  had  agreed  to  buy  of  the 
plaintiff  a  large  quantity  of  head-matter  and  sperm  oil,  in  the  possession  of  the  plaintiff,  and  the  contract 
proved  was  for  the  purchase  of  all  the  head-matter  and  sperm  oil  per  the  Wildman,  it  was  held  that  there 
was  no  variance,  for  the  allegations  were  proved  as  far  as  tliey  went,  and  the  additional  matter  proved  (that 
it  was  oil  by  the  Wildman)  was  immaterial;  it  did  not  qualify  or  annex  any  condition  to  what  was  stated. 
Wildmanv.  Glossop,  1  B.  &  A.  9.  So  if  part  of  the  contract  has  not  been  alleged,  vvliich  merely  regards  the 
liquidation  of  damages  after  a  right  has  accrued  by  a  breach  of  the  contract;  for  it  is  matter  of  evidence  only 
in  reduction  of  damages.  Clarke  v.  Gray,  6  East,  564.  In  an  action  against  a  carrier  it  is  not  necessary  to 
allege  the  limitation  of  his  responsibility  by  notice.  Ibid,  See  1  Starkie's  C.  267.1  In  an  action  of  assumpsit 
for  breach  of  an  agreement  for  t!ie  assignment  of  a  lease,  alleging  that  the  defendant  had  no  title  to  assign, 
held  that  it  was  no  variance  tiiat  the  declaration  did  not  set  out  a  clause  in  the  agreement  restraining  the 
plaintiff  from  carrying  on  a  certain  trade  in  general  terms,  that  not  forming  any  part  of  the  consideration. 
]\r Allen  V.  Churchill,^  1 1  Moore,  483. 

{I)  Swallow  V.  Beaumont,  2  B.  &  A.  265.  (m)  Bordenave  v.  Gregory,  5  East,  111. 

(n)  3  Lev.  98.     Com.  Dig.  Action  on  the  Case. — Assumpsit  [F.]  6. 

(o)  Amory  v.  Merreyweather,^  2  B.  «fc  C.  573. 

(p)  The  declaration  alleged  that  the  plaintiff  had  supplied  goods  to  Elizabeth  S.  to  the  amount  of  16/.  and 
that  in  consideration  of  the  premises  and  of  the  said  sum  being  unpaid,  the  said  E.  S.  afterwards  promised 
to  pay  as  soon  as  it  was  in  her  power;  averment,  that  though  it  was  afterwards  in  her  power,  she  refused. 
The  proof  was,  that  the  goods  were  supplied  to  her  when  she  was  a  feme  covert,  living  apart  from  her  hus- 
band,  and  that  she  after  his  death  promised  to  pay.  Held,  that  as  the  price  of  the  goods  originally  consti- 
tuted  a  debt  from  the  husband  and  not  from  the  defendant,  the  ground  of  the  supposed  moral  obligation,  on 
which  the  assumpsit  proceeded,  was  not  properly  set  out  in  the  declaration,  and  therefore  the  plaintiff  could 
not  recover.  Semhle,  that  a  moral  obligation  is  not  in  every  case  a  sufficient  consideration  for  a  promise. 
Littlejield,  Executrix,  v.  Shee,'^  2  B.  &  Ad.  811. 

(5)  Boyd  v.  Siffkin,  2  Camp.  326.  (r)  B,  N.  P.  145. 

(A)  (The  words  for  value  received  in  setting  forth  a  promissory  note  in  a  declaration  are  words  of  descrip- 
tion;  and  if  not  proved  the  variance  is  fatal.  Saxton  v.  Johnson,  10  John.  R.  418.  Rossiler  v.  Marsh,  4  Conn. 
R.  196.  But  see  Wilson  v.  Codman,  3  Cranch,  193.  McWilliams  v.  Smith,  1  Call.  123.  See  also  Welch  v. 
Lindo,  1  Cranch,  159.  Chitty  on  Bills,  583  (8th  Ed.)  Bulkley  v.  London,  2  Conn.  R.  404.  Fouquct  v.  Hoadley^ 
3  Conn.  R.  534.     Robertson  v.  Lynch,  18  John.  451.     Bender  v.  Manning,  2  N.  Hump.  R.  289.) 
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In  an  action  against  a  carrier,  if  the  contract  be  alleged  to  be  to  carry 
from  Ji.  to  B.,  the  tcr77iinl  are  material,  and  must  be  proved  as  laid  {s). 

*It  is  in  all  cases  sufficient  to  prove  the  promise  alleged  according  to      *62 
the  substance  diudi  legal  ejfect  oi  \\\Q  allegation.     Where  the  declaration  Variance, 
alleged  an  agreement  to  purchase  eight  tons  of  hemp  under  a  videlicet ,^^^^}-^^^^ 
and  the  contract  proved  was  for  the  purchase  of  about  eight  tons;  and  iteflbct!^'^ 
also  appeared  that  after  the  contract  the  hemp  had  been  weighed,  and 
amounted  to  eight  tons,  it  was  held  that  the  variance  was  not  material,  for 
when  the  weight  had  been  ascertained,  the  contract  was  in  effect  for  eight 
tons  (/). 

A  variance  as  to  the  time  and  place  of  the  contract  is  not  material  (A), Time, 
unless  they  be  made  part  of  the  description  of  a  written  instrument  (tij.P'ace,  mag- 
But  where  a  particular  sum,  magnitude  or  quantity,  is  part  of  the  contract,  ""■"'^^'    ^' 
and  the  allegation  is  material,  it  must  be  proved  as  laid,  though  it  be  aver- 
red under  a  videlicet.     Thus,  where  the  defendant  averred  that  the  plaintiff 
held  certain  lands  of  him  as  his  tenant,  at  a  certain  rent,  to  wit,  at  110/. 
rent,  payable  half-yearly;  upon  non-tenet  pleaded,  it  appeared  that  the  land 
had  been  let  by  a  written  contract  at  155.  per  acre,  and  that  the  whole 
amounted  to  111/.;  the  variance  was  held  to  be  material  {x). 

{s)Tuc]cer  v.  Cracklin,^  2  Starkie's  C.  38  v.  So  where  a  sailor  declared  for  wages,  and  the  average  price 
of  a  negro  slave,  due  to  him  in  consideration  of  service  during  a  certain  voyage,  to  wit,  "A  voyage  from 
London  to  the  coast  of  Africa,  and  from  thence  to  the  West  Indies,"  and  in  the  articles  it  was  described  as 
"A  voyage  from  London  to  the  Coast  of  Africa,  from  tlience  to  the  West  Indies  or  America,  and  afterwards 
to  London  in  Great  Britain,  or  to  some  delivering  port  in  Europe,"  the  variance  was  held  to  be  fatal,  not- 
withstanding the  scilicet.  White  v.  Wilson,  2  B.  &.  P.  116.  So  a  declaration  which  alleges  a  retainer  to 
cause  the  plaintiff's  ship  to  proceed  to  Gottenburgh,  in  order  that  she  might  afterwards  proceed  to  Peters- 
burgh,  is  not  proved  by  evidence  of  a  retainer  to  cause  the  ship  to  proceed  to  Gottenburgh,  and  afterwards, 
under  certain  conditions,  to  Petersburgh.  Lopez  v.De  Tastel,-  1  B.  &  B.  538.  In  the  case  of  Frith  v.  Gray, 
4T.  R.  561,  n.,  in  an  action  for  not  building  the  plaintiff  a  booth  at  a  horse-race  to  be  run  on  Barnet  Com- 
mon, in  the  county  of  Middlesex,  it  was  proved  that  the  whole  of  Barnet  Common  was  in  the  county  of 
Hertford.  But  Lord  Mansfield  and  the  rest  of  tlie  Court,  on  a  motion  for  a  new  trial  on  the  ground  of 
variance,  held  that  as  it  was  perfectly  immaterial  whether  Barnet  Common  was  in  Middlesex  or  not,  those 
words  might  be  rejected  as  surplusage  :  tarn.  qii.  A  warranty  to  buy  a  horse  at  a  certain  price,  scil.  86/.  5s., 
is  not  supported  by  evidence  of  a  warranty  upon  the  purchase  of  two  horses  jointly  for  the  sum  of  60 
guineas.     Hart  v.  Davis,  N.  P.  Dec.  1796. 

(0  Gladstone  v.  Neale,  13  East,  409.  So  where  the  alleged  promise  was  to  deliver  stock  on  the  27th  of 
February,  but  the  contract  proved  was  to  deliver  stock  on  the  settling  day,  which  at  the  time  was  fixed  for 
and  understood  by  the  parties  to  mean  the  27th  of  February,  it  was  held  that  the  proof  was  sufficient,  the 
contract  proved  being  in  substance  the  same  with  that  alleged.  Wilks  v.  Gordon,  2  B.  &  A.  335.  So  an 
allegation  of  a  contract  for  the  delivery  of  gum-senegal  is  supported  by  evidence  of  a  contract  for  the  deli- 
very of  rough  gum-senega],  coupled  with  evidence  that  all  gum-senegal,  on  its  arrival  in  this  country  is 
called  rough.     Silver  v.  Heseltine,^  1  Chitty's  R.  39;  vide  infra,  63,  note  («). 

(u)  Wiiere  the  promise  was  laid  on  the  24th  of  March,  and  to  a  plea  of  tender,  the  plaintiff  replied  a  bill 
filed  on  the  12th  of  February;  upon  the  objection  being  taken,  the  Court  held  that  the  day  was  alleged  merely 
for  form,  and  that  the  plaintiff  would  not  have  been  confined  to  it  in  evidence;  but,  that  if  it  had  been  the 
case  of  a  note  it  would  have  been  different,  since  then  the  day  would  have  been  an  essential  part  of  the 
agreement  (Matthews  v.  Spicer,  Str.  806);  and  semble,  not  even  then,  unless  it  had  amounted  to  a  misde- 
scription of  the  instrument,  by  alleging  that  it  bore  date  on  such  a  day.  Where  an  action  was  brought  on 
a  note  dated  1704,  and  the  replication  alleged  a  bill  filed  in  1713,  and  that  the  cause  of  action  arose  within 
six  years,  it  was  held  to  be  a  departure  because  the  day  was  material,  and  judgment  was  arrested.  Stafford 
v.  Farrer,  cited  Stra.  22.     [See  Ballentine  on  Limitations,  chap.  x.  1  Chit  PI.  622,  623.     Yelv.  71,  note  (2).] 

{x)  Brown  v.  Sayer,  4  Taunt.  320.  Mansfield,  C.  J.  observed,  that  the  record  would  certainly  be  evidence 
as  to  the  amount  of  the  rent  between  the  same  parties  in  another  action.  So  where  the  plaintiff  alleged  that 
he  had  agreed  to  sell,  and  that  the  defendant  had  agreed  to  buy,  certain  goods  and  merchandises,  to  wit, 
328  chests  and  30  half-chests  of  oranges  and  lemons,  at  and  for  a  certain  price,  to  wit,  the  price  of  623Z.  3s. 
and  the  contract  proved  was  for  308  chests  and  30  half-chests  of  China  oranges,  and  20  chests  of  lemons;  it 

(A)  (Where  the  time  of  doing  a  thing  is  material  it  must  be  proved  as  laid.  Aliter  where  the  time  is 
immaterial.  Drown  v.  Smith,  3  New  Hamp.  301.  Perry  v.  Botsford,  5  Pick.  189.  See,  also,  Hollingsworth  v. 
Fry,  4  Dall.  345.  M'Crelish  v.  Churchman,  4  Rawl.  26.  A  variance  in  the  date,  or  in  the  substance  of  a 
note  offered  in  evidence,  from  that  set  out  in  the  statement,  is  a  fatal  objection  to  such  evidence.  Church  v. 
Feterow,  2  Penn.  301.  In  a  declaration  on  a  former  note,  the  omission  of  the  place  where  it  is  payable  is 
fatal,     Sebree  v.  Dorr,  9  Wheat.  558;  but  see  Bank  of  the  U.  S.  v.  Smith,  11  Wheat,  171.) 
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Variance.  *  And  eveii  where  it  is  unnecessary  to  allege  the  precise  sum,  quantity 
or  magnitude,  yet  if  it  be  alleged  without  a  videlicet,  precise  proof  will,  it 
seeais,  be  necessary.  Thus  where  the  declaration  in  an  action  on  a  war- 
ranty of  soundness  on  the  sale  of  sheep,  alleged  the  consideration  for  the 
purchase  to  be  54/.  \\s.  6^.,  and  it  turned  out  to  be  54/.  19^.  6d,  the 
variance  was  held  to  be  fatal  (?/). 

So  where  the  consideration  was  alleged  to  be  the  forbearance  of  21/.  6*. 
without  a  videlicet,  and  the  proof  was  of  a  forbearance  of  20/.  18*.,  the 
variance  was  held  to  be  fatal  (r). 

But  where  the  declaration  alleged  that  S.  i^.,the  father  of  the  defendant, 
was  indebted  to  the  plaintiff  in  a  certain  sum,  to  wit,  the  sum  of  26/.  13*. 
Qd.,  being  the  unpaid  balance  of  a  larger  sum,  and  that  in  consideration  of 
the  plainiiff's  forbearance  to  sue  for  the  recovery  of  the  balance  of  26/.  135. 
6rf.,the  defendant  undertook  to  accept  a  bill  for  the  amount  of  26/.  13.9.  6c?., 
and  the  balance  really  due  was  26/.,  it  was  held  to  be  no  variance;  the 
payment  of  the  balance  being  the  consideration  for  the  promise,  the  state- 
ment of  a  particular  sum  was  unnecessary  (a). 
Legality.  It  is  essential  that  the  agreement  should  be  such  as  the  law  will  sanction; 
if  it  be  illegal  or  contrary  to  justice  and  sound  policy,  no  action  can  be 
founded  upon  it  (/>). 

Where  the  illegality  is  set  forth  upon  the  record,  the  objection  may  be 
taken  either  by  demurrer  or  in  arrest  of  judgment.  Where  it  does  not 
appear  on  the  record,  the  defendant  may  show  that  the  claim  is  in  reality 
founded  upon  an  illegal  and  noxious  agreement.  In  some  instances,  how- 
ever, the  plaintiff's  claim  is  even  founded  upon  the  illegality  of  the  agree- 
ment; as,  where  he  seeks  to  rescind  an  illegal  contract,  whilst  it  is  executory, 
and  recover  the  money  which  he  has  advanced  under  it  (c). 

was  held  to  be  a  fatal  variance.  Crispin  v.  Williamson,  1  Moore,  547.  In  an  action  for  not  retaining  the 
plaintiff  as  a  servant  at  a  yearly  salary,  the  declaration  averred  the  agreement  to  pay  250/.  per  annum  for 
the  service;  it  was  held  to  be  necessary  to  prove  the  specific  sum  as  alleged,  though  it  was  laid  under  a  vide, 
licet,  Preston  v.  Butcher,^  1  Starkic's  C.  3.  So,  in  general,  where  the  sum,  quantity  or  magnitude,  is  mate- 
rial and  traversable,  the  averment  under  a  scilicet  will  not  render  it  immaterial,  so  as  to  protect  from  a  tra- 
verse,  or  to  render  precise  proof  unnecessary.  See  the  observations  of  Lawrence,  J.  in  Grimwood  v.  Barrett, 
6  T.  R.  463.  Johnson  V.  Pickett,  which  was  an  action  on  the  statute  of  Usury,  cited  Ibid.  S.  P.  Pope  v. 
Foster,  4  T.  R.  590,  cited  also  by  Lawrence,  J.     Also,  Symmons  v.  Knox,  3  T.  R.  65;  2  Will.  Saund.  207. 

(y)  Durstan  v.  Taihatn,  cited  in  Symmons  v.  Knox,  3  T.  R.  67;  cited  by  Dampier,  J.,  in  Arnjield  v.  Bates, 
3  M.  &  S.  175. 

(z)  Am  field  v.  Bates,  3  M.  &  S.  175.  In  the  case  of  Laing  v.  Fidgeon,  6  Taunt.  108,  it  was  held  that 
an  allegation  of  acontrnct  to  deliver  saddles  to  the  plaintiff  at  a  reasonable  price,  was  supported  by  proof 
of  an  agreement  to  deliver  saddles  at  24s.  and  26s.;  and  it  seems,  that  if  the  declaration  state  the  considera- 
tion to  be  certain  reasonable  reward,  proof  that  a  specific  sum  was  agreed  on,  will  not  be  material  as  to 
variance.     Bayley  v.  Trecker,  2  N.  R.  458. 

(a)  Bray  v.  Freeman,^  2  Moore,  114. 

(6)  In  conformity  with  the  rule  of  civil  law,  ex  turpi  causa  non  critur  actio,  no  action  can  be  maintained 
if  any  part  of  the  entire  consideration  (Cro.  J.  103),  or  any  branch  or  part  of  the  matters  promised,  be  so. 
T.  Jones,  24. 

(c)  In  general,  where  the  demand  arises  out  of  any  agreement  which  is  illegal  or  immoral,  or  contrary  to 
sound  policy,  the  Courts  will  not  lend  their  aid  to  enforce  it.  Sec  Jordaine  v.  Lashbrook,  7  T.  R.  601;  Cock, 
shott  v.  Bennett,  2  T.  R.  763;  and  the  cases  cited;  tit.  Money  had  ai^td  received;  Money  paid;  Aubert  v. 
Maze,  2  13.  &  P.  371.  Booth  v.  Hodgson,  6  T.  R.  405;  Mitchell  v.  Cockburne,  2  H.  B.  379.  As  where  the 
consideration  is  a  simoniacal  presentation  to  a  living  (Cro.  Car.  337,  353,  361),  or  the  escape  of  a  prisoner  in 
execution.  Martin  v.  Blithman,  Yelv.  197,  1  Roll.  R.  313.  Where  money  has  been  advanced  in  further- 
ance of  a  joint  illegal  agreement,  or  received  upon  an  executed  illegal  agreement  (see  the  cases  under  the 
count  for  money  had  and  received).  So  where  the  consideration  is  any  act  inconsistent  witii  the  party's 
duty  as  a  sheriff  or  other  public  officer.  Morris  v.  Chapman,  T.  Jones,  24.  Martin  v.  Blithman,  Gil.  197. 
So  if  the  consideration  be  the  sale  of  s[)irituous  liquors,  unless  to  the  amount  of  20s.  at  one  time;  24  G.  2, 
c.  40;  and  the  statute  applies  though  the  spirits  be  sold  in  a  st.ite  mixed  with  other  ingredients;  as  where 
grog  is  sold.  Gilpin  v.  Kendle,  Devonshire  Lent  Ass.  1809  ;  Sel.  N.  P.  61.  It  has  been  held,  that  this  sta- 
tute docs  not  extend  to  a  security  given  in  payment  for  small  quantities  of  spirituous  liquors.  Spencer  v. 
Smith,  3  Camp.  9;  crontrd  Scolt  v.  Gilmore,  3  Taunt.  226.     The  statute  is  not  confined  to  sales  to  the  con- 
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*  Wliere  (he  promise  is  merely  conditional,  upon  some  precedent  act  to  Condition 
be  performed  by  the  plaintiff,  the  promise  must  be  so  alleged  in  the  declara-  Precedent. 

sumer.  Bcnnyatt  v.  Hutchinson,  5  B.  &  A.  241;  overruling^,  as  it  seems,  Jackson  v.  Attrill,  Peake's  C.  40. 
So,  in  general,  agreements  against  the  principles  of  sound  policy  are  void.  As,  for  instance,  all  agreements 
for  the  sale  of  public  offices;  or  that  one  person  shall  hold  an  office  of  trust  for  another.  Parsons  v.  Thorn, 
son,  1  H.  B.  322.  Blackford  et  al.  v.  Preston,  8  T.  R.  89.  Laijn<r  v.  Payne,  Wiiles,  571;  3  T.  R.  19;  2 
Wills.  133.  Garforlh  v.  Fearon,  1  H.  B.  327;  and  see  the  stat.  12  R.  2,  c.  2;  5  &  6  Ed.  6,  c.  15.  So,  all 
agreements  arc  illegal  and  void  which  tend  to  the  obstruction  or  hindrance  of  public  justice:  as  to  prevent 
the  due  examination  of  a  bankrupt  by  tiie  commissioners.  Perolt  v.  Wallace,  3  T.  R.  17.  To  omit  to  call 
the  defendant  up  to  receive  judgment  for  a  misdemeanour.  Pool  v.  Bovsjield,  1  Camp.  C.  55.  So,  all  agree- 
ments in  restraint  of  trade  arc  illegal;  but  an  agreement  not  to  use  a  trade  in  a  particular  place  is  legal. 
Cro.  J.  51)6.  Bunn  v.  Guy,  4  East,  190.  So  is  a  general  agreement  among  those  who  use  a  particular  trade 
to  establish  a  general  lien.  Hickman  v.  Shawcross,  6  T.  R.  14.  It  is  also  a  general  rule  that  fraud  will 
vitiate  a  contract:  for  illustrations  of  this  position,  see  tit.  Bills  of  Exchange. — Fraud. — Money  had  and 

RECEIVED. 

Thus,  any  secret  agreement  or  stipulation,  or  compositions  with  insolvents,  by  means  of  which  one  cre- 
ditor seeks  to  obtain  an  unfair  advantage,  are  void.  Cockshott  v.  Bennett,  2  T.  R.  763.  Leicester  v.  Rose, 
4  East,  372.  Slocke  v.  Madder,  1  B.  &.  P.  286.  Thomas  v.  Courtnay,  1  B.  &  A.  1;  or  by  which  any  unfair 
advantage  may  be  obtained  over  a  third  person  {Jackson  v.  Duchaire,  3  T.  R.  551.  Pidcock  v.  Bishop,^ 
3  B.  &  C,  605),  is  void.  So  also  no  action  will  lie  in  furtherance  of  any  agreement  whatsoever  of  a  vicious 
or  immoral  tendency.  As  if  lodgings  be  let  for  an  illegal  purpose.  Crisp  v.  Churchill,  1  B.  &  P.  340,  l,n. 
Girardy  v.  Richardson,  lb.  As  prostitution,  lb.  Or  where  the  plaintiff  lodges  unfortunate  women  and 
partakes  of  the  profits.  Howard  v.  Hodges,  cor.  Ld.  Kenyon,  C.  J.  Dec.  2,  1796.  Nor  for  the  price  of  im- 
moral, libellous,  or  indecent  prints,  per  Lawrence,  J.,  4  Esp.  C.  97.  It  seems,  however,  that  though  clothes 
or  lodgings  are  supplied  to  a  prostitute,  the  mere  knowledge  on  the  part  of  the  plaintiff  of  her  situation  and 
circumstances  will  not  exclude  his  right  of  action,  unless  they  were  directly  supplied  for  that  purpose;  or 
tinder  an  agreement  or  expectation,  at  least,  that  he  should  be  paid  out  of  the  illegal  profits.  Bowry  v.  Ben- 
nett, 1  Camp.  348.  It  was  held  that  a  washerwoman  might  recover  for  the  washing  of  expensive  clothes  and 
dresses,  though  it  was  obvious  that  the  plaintiff  must  have  known  that  they  were  to  be  used  for  improper 
purposes.  Buller,  J.  observed,  "This  unfortunate  woman  must  have  clean  linen,  and  it  is  impossible  for  the 
Court  to  take  into  consideration  wliich  of  these  articles  were  used  for  an  improper  purpose,  and  which  were 
not."     Lloyd  v.  Johnson,  1  B.  &  P.  341;  and  see  tit.  Money  had  and  received. 

Some  of  the  decisions  upon  this  head  have  conflicted,  not  so  much  in  consequence  of  any  doubt  upon 
general  principles,  as  of  the  difficulty  in  applying  them.  The  general  principle  and  foundation  of  them  all 
is  this,  that  the  law  will  not  lend  its  aid  in  furtherance  of  an  illegal  or  immoral  transaction,  or  of  any  con. 
tract  which  is  in  general  inconsistent  with  sound  policy;  but  that,  on  the  contrary,  it  will  interfere  for  the 
purpose  of  preventing  the  execution  of  an  illegal  agreement,  and  of  furthering  the  enactments  of  any  pro- 
hibitory  or  remedial  statute.  The  application  of  this  principle  is  strongly  exemplified  in  the  case  of  the 
action  for  money  had  and  received,  where  the  law  prohibits  or  enforces  the  recovery  of  the  money,  just  as 
the  prohibition  or  enforcement  will  further  the  object  of  the  legislature.  If  the  money  has  been  paid  upon 
an  illegal  agreement  which  remains  executory  between  the  parties,  the  law  enforces  the  recovery  of  the 
money,  because  it  thereby  prevents  a  violation  of  the  law  by  carrying  the  illegal  agreement  into  effect;  it 
affords  the  party  a  locus  pcp-nitentia,  and  encourages  him  to  recede  from  the  illegal  contract  before  it  is  too 
late.  Where  the  money  has  been  paid  by  one  who  was  the  object  of  the  law's  protection,  and  who  is  not 
equally  culpable  with  the  defendant  who  has  received  the  money,  the  Courts  allow  it  to  be  recovered,  altiiough 
the  agreement  has  been  carried  into  effect,  since  the  object  of  the  statute  was  to  protect  the  plaintiff.  But 
where  both  parties  are  equally  implicated  in  guilt,  and  the  illegal  contract  has  been  carried  into  effect,  the 
law  denies  its  aid;  for  both  parties  are  equally  guilty,  and  equally  undeserving  of  the  aid  of  the  law,  and 
the  best  policy  is  to  favour  neither.  (See  Lacaussade  v.  White,  7  T.  R.  535,  contra  ;  but  this  case  has 
often  been  denied.)  (1)  The  principal  difficulty  has  arisen  where  a  claim  has  been  made  by  one  partner 
in  an  illegal  transaction  against  another.  It  has  been  allowed  on  all  hands,  that  where  one  partner  has  paid 
money  for  another  in  an  illegal  transaction,  no  action  can  be  maintained,  without  evidence  of  an  express 
request  made  by  tiie  defendant  to  the  plaintiff  to  pay  the  money,  since  no  implied  assumpsit  to  pay  the 
money  can  arise  out  of  an  illegal  transaction;  where  such  request  has  been  made,  many  learned  Judges  have 
been  of  opinion  that  the  partner  or  agent  in  the  illegal  transaction  who  paid  the  money,  might  rely  on  the 
express  assumpsit,  and  tliat  he  had  no  more  concern  with  the  illegal  transaction  itself  in  the  course  of  which 
the  money  was  paid,  than  if  a  mere  stranger  had  paid  it  at  the  defendant's  request;  and  that  therefore  where 
the  illegal  object  was  merely  malum  prohibitum,  the  plaintiff  was  entitled  to  recover.  In  other  and  later 
instances  very  learned  Judges  have  held,  that  a  partner  in  such  an  illegal  transaction,  who  had  paid  money 
even  at  the  express  request  of  his  co-partner,  could  not  recover,  since  his  claim  is  mixed  up  and  contaminated 
with  the  illegal  agreement  itself,  and  cannot  be  separated  from  it;  that  the  distinction  founded  on  an  express 
request  is  untenable,  because  in  every  case  of  such  a  partnership  the  jury  would  be  warranted  in  finding  an 
assent  to  the  payment;  and  lastly,  that  the  distinction  between  malum  prohibitum  and  malum  in  se  is  not 
a  sound  one.     It  is  indeed  a  distinction  very  difficult  to  be  supported;  every  act  which  is  immoral,  must,  it 

(1)  [See  Evan's  "  Essay  on  the  action  for  Money  had  and  received,"  Part  11.  where  the  inaccuracy  of  the 
report  of  Lacaussade  v.  White  is  very  satisfactorily  exposed,  and  the  actual  decision  of  the  court  shown  to  be 
conformable  to  previous  and  subsequent  cases.] 
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tion,  *or  the  variance  would  be  fatal.     Where  the  promise  depends  upon 
*66      the  *performance  of  a  condition  precedent,  the  plaintiff  either  alleges  per- 

should  seem,  be  malum  in  se,  and  it  can  scarcely  be  denied  that  the  wilful  violation  of  any  positive  law  is 
not  more  or  less  icnmoral.  A  man  may  in  fact  be  more  guilty  in  a  moral  point  of  view  in  doing  that  which 
is  usually  termed  a  mere  malum  "prohibitum,  than  in  committing  that  wliich  is  malum  in  se.  'I'he  destruc- 
tion of  the  current  coin  of  the  realm  to  the  prejudice  of  the  whole  community  is  merely  malum  pi ohihitum, 
if  there  be  any  virtue  in  the  distinction;  yet  surely  any  act  tending  to  this  prejudice  is  more  mischievous 
and  more  immoral  than  the  telling  a  lie,  which  is  inalum  in  se.  In  reality,  an  act  is  immoral,  independently 
of  any  prohibitory  law,  in  proportion  to  the  evil  which  is  likely  to  result  from  it;  in  a  moral  point  of  view, 
every  act  from  which  evil  is  likely  to  flow  is  malum  in  sp,  and  the  abstract  immoriility  does  not  depend  on 
any  positive  prohibition.  The  broad,  general,  and  intelligible  test  for  the  decision  of  these  cases,  seems  to 
depend  upon  the  question,  whether  the  sustaining  such  actions  would  encourage  and  support  illegal  or  im- 
moral contracts,  or  whether  the  immorality  be  not  so  far  out  of  the  question  that  no  rule  or  principle  of 
sound  policy  is  violated  in  enlorcing  a  contract  which  in  conscience  ouuht  to  be  performed?  If  money  be 
advanced  in  order  to  effectuate  a  criminal  purpose,  and  be  applied  in  furtherance  of  that  object,  a  Court,  in 
lending  its  aid  to  the  recovery  of  that  money,  would  be  sanctioning  and  consummating  a  contract  founded  in 
criminality;  the  affording  legal  protection  to  the  lender  would  encourage  the  affording  of  aid  and  supplies  for 
such  purposes  in  future,  and  in  consequence  encourage  the  committing  of  the  offence  itself. 

A  party  who  lends  his  aid  to  the  commission  of  an  offence  is  himself  criminal  in  point  of  law  as  well  as 
morals.  If  a  man  were  to  advance  money  to  another  to  purchase  a  weapon  for  the  committing  of  treason  or 
murder,  would  he  not  at  least  be  guilty  of  a  misprision  of  treason  or  felony?  In  such  cases,  and  where  the 
money  is  so  applied,  the  plaintiff's  claim  is  tainted  with  criminality,  and  he  seeks  to  recover  through  the 
medium  of  an  illegal  transaction.  It  can  make  no  difference  in  principle  whether  the  money  was  advanced 
by  a  partner,  or  by  a  stranger,  provided  the  criminal  object  was  known  and  intended,  or  whether  the  con- 
tract was  express  or  implied.  Upon  the  same  principle  of  policy,  the  law,  in  many  instances,  permits  money 
supplied  for  an  illegal  purpose  to  be  recovered  before  the  object  Ims  been  executed;  for  it  is  the  policy  of  the 
law  to  assist  and  encourage  parlies  in  receding  from  illegal  projects.  Where  money  has  been  paid  in  exe- 
cution of  an  illegal  contract  to  the  agent,  whose  principal  is  a  particeps  criminis,  the  principal,  it  seems, 
ought  to  recover  it;  the  party  who  paid  it  to  the  agent  is  not  entitled  to  it,  since  it  has  been  paid  in  consum- 
mation of  an  executed  illegal  contract,  and  it  would  be  against  conscience  that  the  agent  should  be  allowed 
to  retain  it;  it  is  the  money  of  the  principal,  and  the  case  seems  to  be  the  same  in  effect  as  if  the  principal 
had  received  the  money  with  his  own  hands,  and  then  delivered  it  to  the  agent.  He  does  not  claim  as  from 
the  agent,  through  the  medium  of  an  illegal  contract:  his  title  arises  immediately  from  the  act  of  the  agent 
in  receiving  the  money  to  his  use  ;  and  therefore  the  ease  differs  widely  from  that  of  money  knowingly  lent 
for  an  unlawful  purpose,  where  the  illegal  object  is  immediately  connected  with  the  lending,  which  is  the 
consideration  for  the  promise. 

The  case  of  Cannon  v.  Bryce,^  3  B.  Si.  A.  170,  seems  to  remove  the  doubts  formerly  entertained  upon  ques- 
tions of  this  nature,  vid.  infia,  77-93. 

For  further  illustration  of  the  principles  above  adverted  to,  it  may  be  proper  to  refer  to  the  following  de- 
cisions. Where  the  plaintiff  received  into  his  employment  the  defendant,  a  person  of  competent  but  inferior 
skill  in  the  plaintiff's  profession,  upon  astipulation  that  he  might  discharge  him  upon  three  months'  notice, 
and  the  defendant  covenanted  in  case  of  dismissal  not  to  practise  within  100  miles,  it  was  held  that  the  con- 
tract  was  one  which  contained  a  restraint  on  the  defendant  in  respect  to  his  trade  fiir  larger  than  was  neces- 
sary for  the  protection  of  the  plaintiff  in  the  enjoyment  of  his,  and  could  not  therefore  form  the  subject  of 
an  action.  Horner  v.  Graves,'^  7  Bing.  735.  So  where  the  consideration  of  an  agreement,  by  which  a  party 
undertook  to  work  exclusively  for  another,  was  wholly  without  adequate  consideration,  and  placed  him  en- 
tirely at  the  mercy  of  the  latter;  and  a  promissory  note,  given  by  the  former  for  breaches  of  the  agreement 
on  his  part,  cannot  be  set  off  against  his  claim  for  work  performed  by  him  before  he  became  bankrupt,  in  an 
action  by  his  assignees,  such  note  being  void  for  want  of  consideration.  Young  v.  Timmins,  1  Cr.  &  J.  330, 
and  1  Tyrw.  226.  Where  three  persons  carrying  on  a  similar  trade,  and  vending  their  manufactures  about 
the  country,  entered  into  an  agreement  for  their  mutual  benefit,  to  confine  themselves  to  certain  districts,  and 
that  neither  should  purchase  certain  articles  at  or  beyond  a  certain  price,  and  that  if  any  other  persons  should 
set  up  the  same  trade,  and  oppose  them,  that  then  they  would  meet  together,  and  enter  into  such  mutual 
agreement  as  should  be  beneficial  to  their  mutual  interests,  it  being  their  intention  not  to  do  any  acts  pre- 
judicial, but  to  aid  and  assist  each  other  in  the  said  trade  to  the  utmost  of  their  power;  held  that  such  agree- 
ment not  operating  as  a  general  restraint  of  trade,  was  valid,  and  that  there  was  on  the  face  of  it  a  sufficient 
consideration  for  the  partial  restraint  it  contemplated.  Wickens  v.  Evans,  3  Y.  &.  J.  318;  and  sec  Davies  v. 
Manl,  5  East,  120.  An  agreement,  reciting  that  the  plaintiff  was  possessed  of  the  means  of  furnishing  evi- 
dence enabling  the  defendant  to  recover  certain  sums,  of  which  it  was  alleged  that  he  had  been  defrauded, 
and  stipulating  that  he  should  use  his  utmost  means  and  influence  for  procuring  evidence  to  substantiate 
the  defendant's  claims,  and  that  he  should  receive  a  certain  proportion  of  the  amount  recovered  by  his  means; 
was  held  to  be  illegal.  Stanley  v.  Jones,^  7  Bing.  369,  and  5  M.  &  P.  193.  An  agreement  between  two 
sons  to  convey  and  assign,  the  one  to  the  other,  a  moiety  of  all  such  real  or  personal  estate  as  they  should 
respectively  derive  under  their  father's  will,  so  that  each  should  take  an  equal  moiety,  and  that  in  such  di- 
vision  all  sums,  &,e.  received  in  his  lifl.;time  as  advancement  should  be  taken  into  account,  was  held  to  be 
valid.  Wethered  v.  Wethered,  2  Sim.  183.  So  was  an  agreement  between  two  parties  having  expectancies 
from  a  third  party,  to  divide  equally  what  he  might  leave  them  respectively.  Norwood  v.  Tooke,  2  Sim.  192. 
Where  the  plaintiff  had  purchased  the  certificates  or  obligations  of  a  revolted  colony  of  a  foreign  State  as- 
suming to  be  an  independent  State,  but  not  recognised  by  the  government  of  this  country,  the  defendants 
representing  that  they  had  entered  into  a  contract  for  the  loan,  and  expected  it  would  bear  a  premium;  held 
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fornmnce,  *or  alleges  some  matter  in  excuse  for  the  non-performance  (d)-, 
and  tlie  proof  varies  accordingly.  And  where  the  agreement  contains 
mutnal  conditions  or  convenants  to  be  performed  at  the  same  time,  the 
plaintiff  mnst  either  aver  performance,  or  a  readiness  to  perform  his  part 
of  the  contract  (e). 

that  independently  of  any  question  of  fraud,  the  purchase  being  founded  on  a  contract  which  the  Court  upon 
grounds  of  public  policy  could  not  sanction,  it  could  not  relieve  the  plaintiff  as  to  the  instalments  he  had 
paid;  held  also,  that  as  it  did  not  appear  that  the  payments  of  the  interest  on  such  instruments  were  to  be 
paid  in  this  country,  the  stipulation  for  six  per  cent,  interest  was  not  usurious.  Thompson  v.  Powels,2  Sim. 
195.  A  publican  cannot  recover  for  beer,  &.c.  furnished  to  third  persons,  by  order  of  a  party  who  has  been 
allowed  to  become  previously  intoxicattsd;  the  permitting  persons  to  become  so  in  his  house  being  iliegiil,  he 
cannot  take  advantage  of  an  offence  which  he  has  been  instrumental  to.  Brandon  v.  Old,*  3  C.  &  P.  440, 
Where,  pending  an  action,  a  party  undertook  to  p:iy  the  plaintiff's  attorney  his  costs,  in  consideration  of  the 
plaintiffs,  with  his  attorney's  consent,  giving  an  authority  to  the  defendant  to  pay  over  the  debt  sued  for  to 
a  creditor  of  the  plaintiff;  it  was  held,  that  the  action  could  not  be  supported.  Taylor  v.  Watson,  4  M.  «fc 
Ry.  259.  Where  the  plaintiff,  a  creditor,  having  seized  goods  in  execution,  afterwards  at  a  meeting  of  cre- 
ditors declared  he  would  not  come  into  a  composition  nor  withdraw  the  execution,  without  security  tor  a  cer- 
tain  part  of  his  debt,  to  which  a  third  party  consented,  and  gave  a  guarantee,  and  he  there  upon  signed  the 
deed;  held  that  such  security  was  fraudulent  as  against  the  rest  of  the  creditors,  and  void.  Colinan  v.  Wal- 
ler, .3  Y.  &  J.  212.  Upon  a  previous  agreement  with  a  third  person  for  a  benefit  by  supplying  coals,  to  a 
stated  amount,  if  the  plaintiff  would  sign  an  agreement  for  a  composition  with  his  debtor  for  10s  in  the 
pound,  and  for  which  the  defendant  afterwards  signed  a  joint  and  several  note,  although  the  coals  were  sup- 
plied, and  no  other  creditor  was  acquainted  with  or  influenced  by  the  transaction,  it  was  held  that  the  plain- 
tiff could  not  recover  on  the  note.  Knight  v.  Hunt,'''  5  Biiig.  432.  Where  the  insolvent  having  been  op- 
posfid  by  a  creditor  was  remanded  to  a  future  day,  and  in  the  meantime  his  attorney  undertook,  in  consider- 
ation of  the  creditor's  withdrawing  his  opposition,  that  he  should  be  appointed  sole  assignee,  and  receive  a 
certain  sum  within  a  fixed  time,  held  that  such  agreement  being  contrary  to  the  policy  of  the  Insolvent  Acts, 
no  action  could  be  maintained  thereon.  Murray  v.  Reeves,^  8  B.  &  C.  421.  Where  a  parly  elected  died 
before  taking  his  seat,  held  that  the  representation  having  become  vacant  on  his  death,  the  plaintiff,  a  publi- 
can, could  not  recover  for  beer,  &c.  supplied  to  voters  on  a  canvass  by  a  third  party  on  behalf  of  a  candidate 
at  the  following  election,  although  the  latter  neither  ordered  nor  was  shown  to  have  knowledge  of  the  treat- 
ing; held  also  that  the  Treating  Act  was  not  confined  merely  to  successful  candidates.  Ward  v.  Nanney,^  3 
C.  &  P.  399.  Where  a  contract  for  the  purchase  of  a  heifer  was  made  on  a  Sunday,  but  the  defendant  re- 
tained possession,  and  subsequently  promised  payment,  held  that  the  plaintiff  was  entitled  to  recover  for  the 
value  on  a  quantum  meruit,  thougti  not  for  the  price  agreed  on  upon  the  bargain  completed  on  Sunday, 
Williams  v.  Paul,^  fi  Bing.  653.  Where  the  lessee  of  premises  covenanted  that  he  would  indemnify  the  parish 
against  all  costs  whatsoever,  for  or  by  reason  of  his  taking  an  apprentice  or  servant,  who  should  thereby 
gain  a  settlement,  or  become  chargeable  to  the  parish;  the  agreement  was  held  on  demurrer  to  be  valid. 
Walsh  V.  Fussell,^  6  Bing.  163.  The  forbearirig  to  petition  against  the  return  of  a  silting  member  on  the 
ground  of  bribery,  is  an  illegal  consideration  for  a  promise  to  pny  money.  Coppocke  v.  Bower,  4  M.  &  W. 
361.  The  agreement,  although  unstamped,  was  adiiiilted  in  evidence.  In  assumpsit  on  an  agreement  to 
pay  a  sum  in  consideration  of  the  plaintiff  using  his  influence,  and  securing  an  appointment  to  the  defen- 
dant; plea  (inter  alia)  that  the  plaintiff  had  procured  the  appointment  through  fraudulent  representation;  it 
was  held  that  the  issue  was  whether  the  representation  was  false  to  the  knowledge  of  the  plaintiff  at  the 
time.     Necley  v.  Locke,^  8  C.  &,  P.  527. 


(d)  Ughtred's  Case,l  Rep.  10,  a.  1  T.  R.  638.  Doug.  690.  Com,  Dig.  Pleader,  c.  51.  Chitty  on 
Pleading,  309.  An  allegation  of  the  actual  performance  of  a  condition  precedent,  or  of  readiness  to  per- 
form a  condition  conusant,  is  not  satisfied  by  evidence  of  a  discharge,  or  excuse  for  non-performance  by 
the  act  or  omission  of  the  defendant.  lb.  And  see  the  observations  of  the  Court  in  Heard  v.  Wadham,  1 
East,  619.  Jones  v.  Berkeley,  Doug.  659,  Kingston  v.  Preston,  cited  lb.  Rawson  v.  Johnson,  1  East,  203. 
P.  C.  Berry  v.  Deighton,  K.  B.  Mich.  1827.  Where,  in  an  aetion  on  a  breach  of  a  contract  to  convey  on 
board  of  plaintiff's  ship,  a  boat  not  exceeding  certain  dimensions,  which  when  tendered  proved  to  be  a  decked 
boat  within  that  size,  which  the  plaintiff  refused  to  receive  unless  the  defendant  would  consent  to  remove 
the  deck,  as  obstructing  the  navigation  of  the  ship;  held  that  evidence  of  its  being  always  usual  to  take  off 
the  deck  of  such  boats  in  slowing  them,  was  properly  admitted,  and  that  the  plaintiff  having  declined  to 
permit  it,  could  not  recover  for  breach  of  the  contract.     Haynes  v.  Holliday,  7  Bing.  587. 

(e)  See  1  East,  203.  The  question,  what  will  constitute  a  condition  precedent,  is  purely  a  consideration 
of  law,  arising  upon  the  inspection  and  construction  of  the  agreement  itself.  (See  1  Will.  Saund.  320,  a.) 
Since,  however,  the  omission  to  aver  the  performance  of  a  condition  precedent  is  a  ground  of  nonsuit  at 
the  trial,  when  it  appears  that  the  defendant  has  not  undertaken  or  covenanted  absolutely,  but  only  upon  the 
performance  of  some  condition  by  the  plaintiff,  the  perfl)rmance  of  which  he  has  not  alleged,  it  may  be 
proper  to  observe,  in  the  first  place,  that  the  covenants  and  agreements  are  to  be  construed  according  to  l!ie 
intention  and  meaning  of  the  parties,  to  be  collected  from  the  whole  instrument  Porter  v.  Shephard,  6  T. 
R,  668.  Hotham  v.  East  India  Company,  1  T.  R.  645.  Campbell  v.  Jones,  6  T,  R.  571,  Morton  v.  Lamb, 
7  T.  R.  130.     And  see  above,  note  (d). 

If  a  day  be  appointed  for  the  payment  of  money,  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is 
to  happen,  or  may  happen  before  the  thing  which  is  the  consideration  for  the  payment  of  the  money,  or  the 

'Eng.  Com.  Law  Reps.  xiv.  384.    2jd.  xv.  488.    ^Id.  xv.  254.    iJd.  xiv.  369.    ^Id.  xix.  192.    ejd.  xix.  40. 

''Id.  xxxiv.  514. 


•68  ASSUMPSIT:  SPECIAL. 

*To  satisfy  an  averment  that  the  plaintiff  was  ready  and  willing  to 
transfer,  and  requested  the  defendant  to  accept  stock,  which  he  refused,  the 
plaintiff  must  prove  an  actual  tender  and  refusal;  or  that  he  waited  at  the 
Bank  on  the  day  appointed  for  the  transfer,  until  the  close  of  the  transfer 
books,  the  latest  moment  when  the  transfer  could  have  been  effected  (/)  (A). 

doing  of  any  other  thing,  an  action  may  be  brought  for  the  breach  before  performance,  since  it  appears  that 
the  party  relied  upon  his  remedy,  and  did  not  intend  to  malie  the  performance  a  condition  precedent.  1 
Will.  Saund.  3'20,  a.  And  so  it  is  where  no  time  is  fixed  for  the  performance  of  that  which  is  the  consi- 
deration for  the  payment  of  the  money  or  other  act.  Ibid.;  and  see  Campbell  v.  Jones,  6  T.  R.  572;  Thorpe 
V.  Thorpe,  1  Salk.  171;  1  Ld.  Raym.  665;  1  Lut.  250;  12  Mod.  461;  1  Vent.  177;  Peters  v.  Opie,  1  Salk.  113; 
2  H.  B.  389.  But  where  the  consideration  is  to  precede  the  act  covenanted  for,  it  is  a  condition  precedent. 
Ibid.;  and  Boon  v.  Eyre,  1  H.  B.  273;  1  Salk.  171;  1  Ld.  Raym.  665;  12  Mod.  462;  1  Lutw.  251;  Dyer, 
76,  a.  Where  a  covenant  goes  to  part  only  of  the  consideration  on  both  sides,  and  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be  maintained  for  a 
breach  of  sucli  covenant,  without  averring  performance.  Boon  v.  Eyre,  1  H.  B.  273,  n.  a.  Campbell  v. 
Jones,  6  T.  R.  570;  1  Will.  Saund.  310,  b.  But  where  the  mutual  covenants  go  to  the  whole  of  the  consi- 
deration on  both  sides,  they  are  mutual  conditions,  and  performance  must  be  averred.  Duke  of  St.  Albans 
V.  Shore,  1  H.  B.  270.  Large  v.  Cheshire,  1  Vent.  147.  Where  the  two  acts  are  to  be  done  at  the  same 
time,  they  are  also  mutual  conditions;  as,  where  A.  covenants  to  convey  an  estate  to  B.  on  the  day  specified, 
and  in  consideration  tiiereof  B.  covenants  to  pay  A.  a  sum  of  money  on  the  same  day.  1  Salk.  112,  113, 
171.  Thorpe  v.  Thorpe,  2  Salk.  623;  1  Will.  Saund.  320,  c.  and  the  cases  there  cited.  Where  upon  an 
arrangement  of  cross  actions  it  was  agreed,  inter  alia,  that  the  defendant,  the  attorney  of  one  party,  should 

give  his  note  for 1,  as  a  collateral  security  for  the  amount  to  be  paid  to  the  other,  and  that  the  latter 

should  give  up  all  the  elTects  which  he  had  of  the  former  into  the  defendant's  hands;  which  note  was  given 
immediately  after  the  signing  of  the  agreement;  it  was  held  that  the  delivery  of  the  goods  was  not  a  con- 
dition precedent  to  the  right  to  recover  on  the  note.  Irving  v.  King,^  4  C.  &  P.  409.  Where  upon  a  building 
contract,  the  defendant  covenanted  to  pay  a  further  sum,  provided  the  pavement  were  laid  and  other  work 
completed  before  a  certain  day,  held  that  the  non-completion  of  the  pavement  by  that  time,  although  occa- 
sioned by  bad  weather,  defeated  the  right  to  such  further  sum.  Maryon  v.  Carter,^  4  C.  &  P.  205.  By  an 
agreement  with  a  foreign  mining  company  the  plaintiff  was  engaged  as  superintendent  for  three  years,  at 
a  salary  increasing  yearly,  with  a  proviso  for  a  twelvemonth's  notice  of  dismissal,  or  a  twelvemonth's  salary, 
and  the  reasonable  expenses  of  his  return;  and  if  he  stayed  the  three  years,  he  should  also  be  entitled  to  all 
reasonable  expenses  of  the  return  to  his  family;  the  defendant  dismissed  him  before  the  expiration  of  the 
second  year,  without  notice,  or  paying  the  year's  salary  or  expenses;  held  that  he  could  only  recover  such 
damages  as  he  would  have  received  if  notice  had  been  given,  and  not  for  the  salary  which  would  subse- 
quently have  accrued,  or  the  expenses  of  the  return  to  his  family.  French  v.  Brookes,^  6  Bing.  354.  Where 
the  defendant  subscribed  and  paid  a  deposit  for  a  "  New  History  of  Scotland,  by,"  &c.,  and  the  work  when 
delivered  appeared  to  be  only  a  translation  of  Buchanan's  work,  with  notes  and  continuation  by  J.  H., 
which  the  defendant  had  insisted  upon  the  plaintiff's  taking  back;  held  that  the  latter  could  not  recover  the 
price.  Paton  v.  Duncan,*  3  C.  &.  P.  336.  The  plaintiff"  consented  to  a  composition  with  other  creditors, 
but  the  trustees  afterwards  refused  to  allow  him  to  sign  the  deed,  alleging  that  his  claim  was  usurious;  held 
that  he  was  remitted  to  his  original  legal  rights.  Garrard  v.  Woolner,^  4  C.  &  P.  47L  R.  agreed  to  supply 
W.  with  straw,  to  be  delivered  at  IV.'s  premises  at  the  rate  of  three  loads  in  a  fortnight,  during  a  specified 
lime,  and  W.  agreed  "  to  pay  R.  33s.  per  load,  for  each  load  of  straw  so  delivered  on  his  premises"  during  the 
above  period.  After  the  straw  had  been  supplied  for  some  time,  W.  refused  to  pay  for  the  last  load  deli- 
vered, and  insisted  on  always  keeping  one  load  in  arrear;  held,  that  according  to  the  true  effect  of  the 
agreement,  each  load  was  to  be  paid  for  on  delivery;  and  that  on  W.'s  refusal  to  pay  for  them,  JR.  was  not 
bound  to  send  any  more.     Withers  v.  Reynolds,^  2  B.  &  Ad.  882.     Upon  a  stipulation  in  a  charter-party, 

that  if  the  ship  did  not  arrive  at  the  port  of  loading  on  or  before ,  unless  prevented  by  stress  of  weather 

or  other  unavoidable  impediment,  the  freighter  should  not  be  obliged  to  ship  a  cargo;  held,  that  the  cap- 
tain was  only  bound  to  use  ordinary  diligence,  and  that  if  the  arrival  of  the  vessel  had  been  delayed  by 
impediments  not  to  be  overcome  without  unusual  exertion,  the  defendant  was  liable  for  a  breach  of  the 
covenant  to  ship  a  cargo.  Granger  v.  Dent,''  1  Mood.  &  M.  C.  475.  Where  the  terms  of  the  contract 
of  the  charter-party  (dated  June  30)  were,  that  the  vessel  should  be  ready  "  forthwith,"  and  not  being  so  on 
the  4lh  of  July,  the  plaintiffs  renounced  the  contract,  and  sued  the  defendants  for  the  default;  held,  that 
having  regard  to  the  state  of  the  vessel,  which  was  known  to  both  parties,  the  question  was,  whether  the 
vessel  could,  with  reasonable  and  proper  diligence,  have  been  got  ready;  and  if  the  jury  thought  that  it 
could  not  have  been  reasonably  expected  to  be  so,  that  the  defendants  were  entitled  to  the  verdict,  Simpson 
V.  Henderson,^  1  Mood.  &,  M.  C.  300. 
(/)  Bordenace  v.  Gregory,  5  East,  107. 

(A)  (A  militia-man  was  drafted  to  perform  a  tour  of  duty,  and  contracted  with  C.  to  pay  him  for  per- 
forming that  tour  for  him,  "  upon  his  return  from  performing  the  same."  Held,  that  the  performance  of 
the  duty  was  a  condition  precedent  to  the  payment  of  the  money,  and  that  C.  having  deserted  before  he  had 
fully  performed  it,  could  not  recover.  Conrad  v.  Conrod,  2  Virg.  Cases,  138.  Where  one  party  covenants 
to  give  a  deed  on  a  certain  d.iy,  and  the  other  covenant.^  to  pay  money  on  the  same  day,  neither  can  main- 
tain an  action  against  the  other  until  he  has  performed  or  tendered  performance  on  his  part.  Green  v. 
Reynolds,  2  Johns.  R.  207.     Meriwether  v.  Can,  1  Blackof.  413). 
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Where  the  plaintiff  alleged,  in  an  action  for  not  completing  the  purchase 
of  certain  shares,  that  he  was  lawfully  entitled  to  so  many  shares,  and  it 
appeared  from  the  act  of  parliament  which  created  the  shares  that  no  legal 
*title  had  been  vested  in  him,  it  was  held  to  be  a  ground  of  nonsuit  (,§•).  *69 
Where  a  mere  duty  is  to  be  paid  on  request,  the  bringing  of  the  action  is  a 
sufficient  request;  but  if  the  defendant  promise  to  pay  a  collateral  sum  on 
request,  an  actual  request  must  be  alleged  and  proved.  As  where  the 
defendant  undertakes  to  pay  10/.  on  request  if  he  does  not  perform  an 
award  (A). 

The  general  count  of  indebitatus  assumpsit  is  founded  upon  an  implied  indebitatus 
promise  to  pay  a  certain  debt  or  duty,  upon  a  consideration,  executed  at 'iss"f"P^'^- 
the  instance  and  request  of  the  defendant,  or  upon  a  legal  obligation  arising 
from  the  particular  circumstances  of  the  case  {i).   The  plaintiff  must  prove, 
1st,  a  consideration  executed;  2dly,  at  the  request  of  the  defendant.     The  Proof  of 
necessity  of  proving  a  request,  or  that  which  is  equivalent  to  it,  or  is  evi-^^'^"^*^ 
dence  from  which  a  request  may  be  inferred,  follows  from  the  principle  of '^'^'^"^^ ' 
law,  that  no  one  can  constitute  another  person  his  debtor  without  his  per- 
mission; and  consequently  it  is  not  sufficient  that  the  plaintiff  should  have 
rendered  services  to  the  defendant  (A;),  without  also   showing  that   the 
defendant  assented  to  the  services,  and  expressly  or  impliedly  agreed  to 
remunerate  the  plaintiff  for  then:^      In  order  to  show  this  it  is  essential,  in 
every  declaration  in  assumpsit,  which  is  founded  upon  a  past  considera- 
tion, to  allege  it  to  have  been  done  at  the  special  instance  and  request  of 
the  defendant  (/);  and,  in  evidence,  it  is  necessary  in  some  instances  to 
prove  an  express  request  by  the  defendant,  and  in  others,  to  prove  circum- 
stances from  which  a  previous  request  may  be  inferred  [m.)  either  in  fact 
or  in  law  (1). 

If  the  service  be  not  for  the  benefit  of  the  defendant  himself,  evidence  of 
an  express  previous  request  is  essential,  and  a  subsequent  promise  is  not 
sufficient  (A).  ^Js  servant  being  arrested,  B.,  the  friend  of  A.,  bailed 
him,  and  tZ?.  afterwards  undertook  to  indemnify -S.;  and  it  was  held  that 
this  promise  was  not  binding,  because  the  consideration  was  past;  but  that 

{g)  Latham  v.  Barber,  6  T.  R.  67.  (1>)  B.  N.  P.  151;  1  Saund.  33;  1  Str.  68. 

[i)  See  B.  N,  P.  129;  Bell  v.  Burrows,  5  Geo.  3,  cited  Ibid.  Indebitatus  assiimpsU  will  not  lie  in  any  case 
where  debt  would  not  lie;  Hard's  Case,  Salk.  23.  But  it  will  not  lie  in  all  cases  where  debt  would  lie;  it  is 
not  maintainable  on  a  specialty.  Bat  it  will  lie  on  a  foreig'n  judgment,  Plaistow  Van-Uxem,  Doug.  5,  n. 
and  on  an  Irish  judgment.  Vaughan  v.Plunkett,  3  Taunt.  85,  n.  Harris  v.  Saunders,^  4  B.  &.  C.  411. 
Crawford  v.  Whittall,  Doug.  4,  n. 

(k)  See  Birks  v.  Trippett,  Saund.,  as  to  the  distinction  between  a  duty  and  a  collateral  undertaking.  Back 
V.  Owen,  5  T.  R. 

(l)  Lamplugh  v.  Braithwaite,  1  Roll.  Ab.  11.  Bosden  v.  Thin,  Cro.  J.  18;  1  Will.  Saund.  264,  n.  (1);  Dyer, 
272;  Hob.  106.     Hayes  v.  Warren,  Str.  9.33. 

(m)  A.  requests  B.  to  endeavour  to  procure  a  pardon  for  A.;  if,  after  endeavour  made,  A.  in  consideration 
thereof,  promises  to  pay  B.  a  certain  sum,  it  is  a  good  consideration.     1  Roll.  Ab.  11,  pi.  6. 

(1)  [See  Yelv.  41.  a.  note,  and  cases  there  collected.  16  Johns.  284.  note.  Inhabitants  of  Roxbury  v. 
Worcester  Turnpike  Corporation,  2  Pick.  41.] 

(A)  (But  virhere  the  interest  of  a  man  is  promoted,  though  not  at  his  request,  and  he  afterwards  deliberately 
engages  to  pay,  his  promise  will  bind  him.  Greeves  v.  M'^Allister,  2  Binn.  591.  No  action  lies  against 
overseers  of  the  poor  for  medical  or  other  services  rendered  to  a  pauper,  although  in  the  most  pressing  neces- 
eity,  without  their  request,  or  express  promise  to  pay.  Gourley  v.  Allen,  5  Cow.  644.  Everts  v.  Adams,  12 
John.  R.  352.  Miller  v.  /nA's.  of  Somerset,  14  Mass.  R.  396.  And  an  assumpsit  cannot  be  raised  by  doing  an 
act  against  the  will  of  the  person  sought  to  be  charged.  Schureman  v.  Wilkes,  Anth.N.  P.  168.  n.  a.  Mayor, 
S(c.  of  Baltimore  v.  Hughes,  1  Gill  &.  Johns.  497.  Richardson  v.  M^Ray,  1  Const.  Rep.  472.  Assumpsit 
lies  on  an  implied  promise  to  discharge  a  legal  obligation  created  by  statute.  The  Inh''s.  of  Bath  v.  The  Inh's. 
of  Freefort,5  Mass.  R.  325.  So  assumpsit  can  be  maintained  for  a  pecuniary  legacy  without  any  express 
promise.  Clark  v.  Herring,  5  Binn.  33.  A  request  by  a  father  that  a  physician  will  attend  on  his  son  who 
is  of  full  age,  and  sick  at  his  father's  house,  does  not  render  the  father  liable  to  pay  for  the  service  rendered. 
Boyd  v.  Sappington,  4  Watts,  247;  and  the  natural  affection  and  moral  duty  arismg  from  the  connection 
between  a  father  and  his  illegitimate  child,  do  not  constitute  a  sufficient  consideration  to  impart  a  legal 
obligation  to  a  verbal  promise.     Clarke  v.  M'Farland's  Exhs.  5  Dana,  45.) 
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it  would  have  been  otherwise  had  Ji.  previously  requested  B.  to  bail  his 

servant  (n). 

Request  But  if  the  defendant  voluntarily  derive  benefit  from  the  service,  that  will 

when  pre-  j^g  Qi^idencd'  of  a  previous  request:  as,  where  the  plaintiff  has  paid  a  sum  of 

sume  .      jYjoney  for  the  defendant,  or  bought  goods  for  him  without  his  knowledge  or 

consent,  and  he  afterwards  assents  to  the  payment  or  uses  the  goods  (o)  (A). 

From  legal     Where  the  defendant  was  under  a  legal  obligation  to  procure  the  service 

obligation,  (g  be  done,  a  subsequent  promise  to  pay  will  be  evidence  of  a  previous 

request.     And  therefore,  where  a  pauper  was  suddenly  taken  ill,  and  an 

apothecary  attended  her  without  the  previous  request  of  the  overseers, 

and  cured  her,  and  afterwards  the  overseers  promised  payment,  it  was 

*70     holden  to  be  ^binding  (/?).     But  a  mere  moral  obligation  is  insufficient 

without  a  previous  request  (§■),  or  a  subsequent  express  promise  (r),  in 

respect  of  a  debt  due  in  point  of  natural  justice,  but  which,  for  technical 

(n)  Dyer,  272,  a;  1  Roll.  Ab.  IT,  pi.  2,  3. 

(o)  Assumpsit  lies  by  the  owner  of  a  market  for  stallage,  without  showing  any  contract  with  the  occupier. 
Mayor,  (SfC.  qjf  Newport  v.  Saunders,^  3  B.  &  Ad.  411. 

(p)  Watson  V.  Turner,  B.N.  P.  129,  147,  281.  See  also  Wing  v.  Mill,  1  B.  &  A.  105,  And  where  a 
casual  pauper  accidentally  fractured  his  leg,  and  was  attended  by  a  surgeon  who  attended  the  parish  poor, 
with  the  knowledge  of  the  overseer  of  the  poor,  who  visited  the  pauper  there,  it  was  held  that  a  request  by 
the  overseer  might  be  presumed.  Lamb  v,  Bunce,  4  M.  «Sz:,  S.  275.  An  accident  having  happened  to  one  of 
the  defendant's  ciiildren,  who  were  residing  at  a  distant  place  under  the  care  of  servants,  the  latter  called  in 
the  plaintitF,  an  apotiiecary,  to  attend;  held,  that  the  father  was  liable,  although  he  never  knew  of  the  plain- 
tiff's attendance,  and  the  accident  was  owing  to  the  servants'  negligence;  held  also,  that  he  was  liable  for 
attendance  on  one  of  his  servants,  in  illness  brought  on  in  consequence  of  the  service,  but  not  for  illness 
occasioned  by  the  servant's  own  imprudence,  unless  the  master  had  been  informed  of  it,  and  acquiesced. 
Cooper  V.  Phillips,^  4  C,  &  P.  581.  An  executor  having  assets  is  liable,  upon  an  implied  contract,  to  pay 
suitable  funeral  expenses,  altliough  ordered  by  a  third  party,  it  not  appearing  that  they  were  furnished  upon 
his  credit.     Rogers  v.  Price,  3  Y.  &  J.  28.     And  see  Tugwell  v.  Hayman,  3  Camp.  C.  298, 

(9)  See  the  note  3  B.  &  P.  249,  and  the  cases  there  collected.  [Yelv.  41.  6  note;3  5  Taunt.  37;  13 
John.  259.] 

(r)  A  feme  covert  having  an  estate  settled  to  her  separate  use,  gave  a  bond  for  repayment,  by  her  exe- 
cutors, of  money  advanced  at  her  request,  on  security  of  that  bond,  to  her  son-in-law;  after  her  husband's 
death,  she  wrote,  promising  that  her  executors  should  settle  the  bond;  and  it  was  held  that  the  execu- 
tors were  bound.  Lee  v.  Muggeridge,  5  Taunt.  36.  This,  wilii  many  other  cases,  falls  within  a  very  gen- 
eral principle,  that  wherever  a  debt  in  point  of  natural  justice  is  due,  but  cannot  be  legally  claimed  by 
reason  of  the  intervention  of  some  positive  law,  the  consideration  will  support  an  express  promise:  for  a 
party  may  always  vi'aive  a  provision  for  his  own  benefit.  The  principle,  therefore,  applies  not  only  in  the 
'above  case,  where  the  legal  claim  was  impeded  by  coverture,  but  also  where  it  is  prevented  by  the  Statute  of 
Usury  (Barnes  v.  Heady,  2  Taunt.  184);  or  of  Limitations  {Hyeling  v.  Hastings,  Ld.  Raym.  589;  see  tit. 
•Limitations);  or  by  the  defendant's  infancy  (Sovtherton  v.  Whillock,  2  Str.  61)0,  ^  infra,  til.  Infancy);  or  by 
an  insolvent  act  {Mucklow  v.  St.  George,  4  Taunt.  613);  or  by  the  Statute  of  Bankruptcy  {Fleming  v. 
Hnynes,'^  Starkie's  C.  370;  Linhuy  v.  Weightman,  5  Esp.  C.  198);  or  where  the  holder  of  a  bill  of  exchange 
omits  to  give  due  notice  of  the  dishonour  to  the  drawee,  {Lundie  v.  Robertson,  1  East,  231.  Roper  v.  Alder, 
6  East,  10,  n.)  In  such  cases,  however,  it  is  a  general  essential  that  the  promise  should  be  distinct  and 
unequivocal.  Per  Lord  Ellenborongh,  in  Fleming  v.  Haynes,*  I  Starkie's  C.  370,  A  promise  made  to  pay 
an  old  debt  discharged  by  an  insolvent  act,  by  instalments,  without  specifying  the  amount  or  lime  of  pay. 
ment,  was  held  to  be  insufficient,  Mucklow  v,  St.  George,  4  Taunt.  613.  And  if  the  subsequent  promise  be 
conditional,  it  is  incumbent  on  the  plaintiff  to  show  performance.  Besford  v.  Saunders,  2  H.  R.  116,  By 
thestat.  6  Geo.  4,  c,  16,  s.  131,  a  rertificated  bankrupt  is  not  liable  on  a  subsequent  promise,  unless  it  be  ia 
writing,     A  subsequent  promise  will  not  revive  a  void  security,     Cockskott  v,  Bennett,  2  T.  R,  7C3. 

(A)  ("  It  is  a  general  rule,  that  when  the  parties  have  made  an  express  contract,  the  law  will  not  imply 
a  contract.  How  far  this  rule  will  apply,  when  the  express  contract  is  of  such  a  nature,  that  no  remedy 
will  lie  for  a  breach  of  it,  when  at  the  same  time  there  is  a  sufficient  consideration  to  support  an  implied 
contract,  may  be  a  question."  Per  Parsons,  Ch,  J,  Worthen  v,  Stevens,  4  Mass.  R,  449,  A  promise  to 
pay,  will  be  implied  from  an  agreement  of  parties,  to  abide  by  the  decision  of  individuals  named  between 
them,  to  appraise  the  value  of  certain  work  and  services  done  and  performed  by  one  party  for  the  other. 
Efner  v.  Sfiaw,  2  Wend.  567,  Where  an  agreement  does  not  designate  the  person  to  whom  its  consider- 
ation is  to  be  i)aid,  the  law  'will  raise  an  assumpsit,  and  this  is  always  implied  in  favour  of  those  who  are  the 
meritorious  cause  of  action,  or  from  whom  the  consideration  moves.  Higden  v.  Thomas,  1  Harr.  &,  Gill, 
139.  If  a  surety  have  paid  money  for  his  principal,  the  law  implies  an  assumpsit,  and  the  proper  form  of 
action  is  indebitatus  assumpsit  for  money  paid.  Smith  v.  Sayward.  5  Grecnl.  504,  Gray  v.  Bowls,  1  Dev. 
&  Bat.  437.  So  even  if  llie  contract  made  with  the  principal  be  usurious,  if  made  without  the  surety's 
knowledge  of  the  usury.     Ford  v,  Keith,  1  Mass.  139.) 
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reasons  cannot  otherwise  be  enforced.  A  master  is  not  liable  on  an  im- 
plied asswnpsit  to  pay  for  medical  attendance  on  his  servant  [s).  And 
the  overseers  of  a  parish  to  which  a  pauper  belongs  are  not  liable,  without 
an  express  promise,  to  reimburse  the  overseers  of  another  parish,  for  medi- 
cines supplied  to  the  pauper  during  his  casual  residence  there  [t).  Where 
the  obligation  is  a  legal  one,  the  parties  who  ought  to  discharge  it  are 
liable,  though  there  be  no  previous  request  or  subsequent  promise.  Thus 
the  overseers  of  a  parish  are  liable,  not  only  in  respect  of  necessary  medical 
attendance  on  a  casual  pauper  accidentally  disabled  within  the  parish,  but 
even  for  such  attendance  in  the  pauper's  own  parish,  to  which  they  have 
improperly  removed  the  pauper  («). 

*  Where  goods  are  supplied  to  a  feme  covert  living  apart  from  her  hus-  *7i 
band,  without  any  fault  of  her  own,  suitable  to  her  rank  in  life  [x);  or 
where  the  plaintifl",  to  save  himself,  pays  money  for  the  defendant,  which 
the  latter  was  in  law  bound  to  pay  [y),  no  evidence  of  a  previous  request 
or  subsequent  promise  is  necessary  (z).  So  in  many  instances,  where  the 
defendant  has  committed  a  tort  with  respect  to  the  property  of  the  plaintiff, 
the  latter  may  ivaive  the  tort,  and  bring  his  action  for  goods  sold  and 
delivered,  or  for  use  and  occupation,  according  to  the  circumstances  of  the 
case  («).  In  these  cases  no  evidence,  either  of  a  previous  request  or  sub- 
sequent promise,  is  necessary;  for  as  soon  as,  in  point  of  law,  a  debt  certain 
is  due  from  the  defendant  to  the  plaintiff,  the  law  infers  a  promise  on  his 
part  to  pay  it;  whereas,  in  the  other  cases,  either  a  previous  request,  or 
subsequent  promise,  or  some  evidence  of  assent,  is  essential  to  constitute  a 
perfect  legal  duty. 

When  the  terms  of  a  special  agreement  have  been  performed  so  as  toProof  by- 
leave  a  mere  simple  debtor  duty  between  the  parties,  the  plaintiff  may  special 
give  the  circumstances  in  evidence,  and  recover  under  a  general  count  of^^'^'^^'"^"^* 
indebitatus  assumpsit  [b)  (1).     But  in  such  case  if  it  appear  that  the  work 

(s)  Wennall  v.  Adney,  3  B.  &  P.  247.  But  see  Newby  v.  Wiltshire,  2  Esp.  C.  739;  Scarman  v.  Castel,  1 
Esp.  C.  270. 

(0  (In  Atkins  v.  Sanwell.  I  East,  505,  a  pauper  residing  in  the  parish  A.  was  relieved  there,  and  supplied 
with  medicines  by  the  parish  officers,  and  it  was  held  that  the  officers  of  the  parish  B.,  to  which  the  pauper 
belonged,  were  not  bound  to  repay  the  money  so  expended.  And  see  Tomlinson  v.  Bentall,  5  B.  &  C.  738. 
Gent  V.  Tompkins,  5  B.  &  C.  74G. 

(m)  Tomlinson  v.  Bentall,^  5  B.  &  C.  738.  Note,  tliat  after  the  removal,  one  of  the  defendants  sent  for  the 
surgeon,  who  resided  in  the  pauper's  own  parish,  in  order  that  he  might  attend  the  pauper;  but  the  Court 
seem  to  have  decided  the  case  wholly  on  the  ground  of  legal  obligation.  See  jR.  v.  Inhab.  of  St.  James,  Bury 
St.  Edmunds, 10  East,  25.  In  the  case  of  Gent  v.  Tompkins,  5  B.  &  C.  74G,  the  pauper  being  settled  in  N. 
met  with  an  accident  in  W.,  and  was  attended  by  a  surgeon  of  W.:  the  defendant  who  was  the  overseer  of 
N.,  after  a  fortnight's  attendance,  called  and  desired  of  the  surgeon  (the  plaintiff)  that  the  pauper  might 
continue  to  receive  every  attention,  saying  that  he  (the  defendant)  would  see  the  plaintiff  paid.  The  Court 
were  of  opinion  that  the  overseers  of  W.,  where  tiie  pauper  met  with  the  accident,  and  not  those  of  N.,  to 
which  the  pauper  belonged,  were  liable  in  the  first  instance,  but  expressed  a  doubt  whether  the  defendant 
might  not  be  liable  if,  in  consequence  of  his  promise,  the  plaintiff  continued  to  attend,  and  thought  that 
this  point  ought  to  have  been  left  to  the  jury;  and  on  that  grouud  granted  a  new  trial. 

(a:)  Jenkins  v.  Tucker,  1  H.  B.  90.  So  for  the  funeral  expenses  of  the  wife.  Ibid.  Secus,  where  she  leaves 
the  house  of  her  husband  without  necessity.     Norwood  v.  Heffer,  3  Taunt.  421. 

(y)  Vide  infra,  58. 

(z)  Qu.  Whether  in  the  former  case  the  wife,  and  in  the  latter  the  plaintiff,  may  not  be  considered  to  be 
the  agents  of  the  defendant? 

(a)  Vide  infra,  83. 

(6)  Gordon  v.  Martin,  Fitzg.  303.  B.  N.  P.  139;  Gilb.  Law  of  Evid.  191:  Tri.  per  Pais,  399;  Style,  461. 
But  an  indebitatus  assumpsit  does  not  lie  on  a  collateral  undertaking.  Mines  v.  ScuUhorp,  Camp.  C.  215, 
such  as  in  guarantee. 

(1)  [I3ut  a  plaintiff  cannot  recover  on  an  implied  assumpsit  for  the  value  of  goods  delivered,  where  there 
is  an  existing  written  contract,  in  part  perf  irmance  oC  which  the  goods  were  delivered.  Wood  Sf  al.  v.  Ed- 
munds S[  al.  19  Johns.  205.  {See  Willoughby  v.  Raymond,  4  Com.  Rep.  130.}  Where  both  parties  have  de- 
parted from  the  special  agreement,  an  action  may  be  maintained  on  an  implied  promise.  Goodrich  v.  Lafflin 
S(  al.  1  Pick.  57.  Or  where  a  special  agreement  contains  nothing  more  than  the  law  will  imply.  Gibbs  v. 
Bryant,  1  Pick.  119.     See  also  McWilliams  v.  Willis,  1  Wash.  199.     So  where  a  special  agreement  is  void' 
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has  been  done  under  a  written  agreement,  the  plaintiff  must  produce  and 
prove  it,  or  he  will  be  nonsuited;  so  if  he  produce  it  and  it  cannot  be 
received  in  evidence  for  want  of  a  proper  stamp  (c). 

If  goods  are  to  be  paid  for  at  a  specified  time,  an  indebitatus  assumpsit 
will  Tie  when  the  time  has  expired  {d).  If  goods  are  to  be  paid  for  by  a 
bill  at  two  months,  although  the  acceptance  of  the  bill  be  refused,  the 
action  of  indebitatus  assumpsit  cannot  be  brought  until  the  expiration  of 
the  time  of  credit,  and  then  the  action  will  lie  (/),  If  a  bill  be  given  in 
payment  for  goods,  and  there  be  no  agreement  as  to  time,  and  the  bill  turn 
out  to  be  worthless,  an  action  may  be  commenced  immediately  {g)  (1). 
*72  And  it  is  *sufficient,  if,  from  the  memorandum,  it  appear  that  the  bill  was 
filed  after  the  time  when  the  credit  expired  (A). 

If  the  plaintiff  declare  upon  a  special  contract,  as  well  as  upon  the  general 
count,  and  fail  in  his  proof  upon  the  special  count,  but  yet  establish  a  spe- 
cial contract,  the  terms  of  which  have  been  performed,  he  will  still  be 
entitled  to  recover  on  the  general  count,  provided  he  would  have  been 
entitled  to  recover  on  that  count  if  no  special  agreement  had  been  laid  in 
the  declaration  {i).  If  he  declare  upon  a  special  agreement,  and  prove  a 
special  agreement  which  varies  from  that  laid,  and  which  still  remains  in 
force,  the  special  performance  or  rescinding  of  the  agreement  not  having 
raised  a  simple  debt  or  duty,  he  cannot  recover;  for  he  cannot  recover  on 
the  special  count,  on  account  of  the  variance;  nor  on  the  general  count, 
since  the  terms  of  the  special  agreement  have  not  been  rescinded,  or  reduced 

(c)  See  Brewer  v.  Palmer,  3  Esp.  C.  213,  cor.  Ld.  Eldon.     Jeffery  v.  Walton,^  1  Starkie's  C.;267;  supra,  56. 

(rf)  Mussen  v.  Price,  4  East,  147.  Where  the  time  of  delivery  is  specified,  the  plaintiff  having  delivered 
part  of  the  goods  before  the  time,  cannot  recover  the  price  of  such  part  before  the  expiration  of  the  time;  for 
the  contract  is  entire,  and  cannot  be  split.      Waddingtnn  v.  Oliver,  2  N.  R.  61. 

(e)  Dutton  v.  Solomonson,  3  B.  &  P.  582. 

(/)  Mussen  v.  Price,  4  East,  75,  147.  Brooke  v.  White,  I  N.  R.  330.  Lord  Alvanley's  dictum,  3  B.  & 
P.  582,  contra.  See  tit.  Goods  sold  and  delivered.  [See  Henry  v.  Donaghy,  Addison's  Rep.  39.  Roget  v. 
Merritt,  ^  al.  2  Caines'  Rep.  117.     Salem  Bank  v.  Gloucester  Bank,  17  Mass.  Rep.  1.] 

(g-)  Sledman  v.  Gooch,  1  Esp.  5.  Puckford  v.  Maxwell,  6  T.  R.  52.  Owenson  v.  Morse,  7  T.R.  64.  A 
debtor  is  not  discharged  by  giving  an  unproductive  cheque,  though  he  has  previously  tendered  cash.  Eve. 
rett  V.  Collins,  2  Camp.  C.  505.  Though  the  cheque  was  given  by  an  agent  of  the  buyer,  who  was  at  the 
time  indebted  to  his  principal  in  a  larger  amount.     lb. 

(A)  Swancott  v.  Westgarth,4  East,  75.     Vid.  infra,l\t  Time. 

(i)  B.  C.  P.  139.  Harris  v.  Oke,  Winch.  Summ.  Ass.  1759.  In  Buller's  C.  P.  139,  it  is  laid  down,  that  if 
a  man  declare  upon  a  special  agreement,  and  likewise  upon  a  quantum  meruit,  and  upon  the  trial  prove  a 
special  agreement,  but  different  from  what  is  laid,  he  cannot  recover  on  either  count;  not  on  the  first,  be- 
cause of  the  variance;  nor  on  the  second,  because  there  was  a  special  agreement;  but  in  a  subsequent  part  of 
the  same  paragraph  it  is  intimated  that  the  plaintiff  ought  to  have  been  suffered  to  recover  on  the  indebitatus 
assumpsit  count,  provided  the  terms  of  tiie  special  agreement  had  been  performed. (^2) 

on  account  of  illegal  consideration,  assumpsit  will  lie  on  an  implied  promise  to  pay  what  was  justly  due  be- 
fore the  speci.'il  agreement  was  made.      Thurstonx.  Percival,  1  Pick.  415.] 

(1)  [See  Ellis  v.  Wild,  6  Mass.  Rep.  321.  Wiseman  S^-  al.  v.  Lyman,  7  Mass.  Rep.  286.  The  People  v. 
Howell,  4  Johns.  296.  Johnson  v.  Weed  ^  al.  9  Johns.  310.  Wilson  v.  Force,  6  Johns.  119.  Putman  v. 
Lewis,  8  Johns,  389.     Markle  v.  Hatfield,  2  Johns.  455.] 

(2)  [Where  there  is  a  count  on  a  special  agreement,  coupled  with  a  general  count  for  goods  sold,  the 
plaintiff  may,  undoubtedly,  abandon  his  special  count,  even  after  he  has  attempted  to  prove  it,  and  failed;  and 
may  then  resort  to  his  general  count.  But  this  can  be  done  only  where  the  proof  is  adapted  to  the  general 
count.  It  can  never  be  allowed,  where  the  goods  were,  in  truth,  delivered  under  a  special  agreement,  and 
where  the  plaintiff  might,  beyond  all  question,  sustain  a  proper  count  on  the  special  agreement.  A  contrary 
rule  would  enable  the  plaintiff  in  every  case,  by  his  mere  volition,  to  convert  a  special  contract  into  a  general 
indebitatus  assumpsit.  Bobertson  v.  Lynch,  18  Johns.  456.  Where  the  plaintiff  declares  on  a  special  con- 
tract, and  adds  the  general  counts,  if  the  special  count  is  ruled  insufficient  on  demurrer,  he  cannot  give  the 
special  contract  in  evidence  under  the  general  counts,  on  the  issue  of  non-assumpsit.  Culver  v.  Barnet,  1 
Tyler,  182.  In  an  action  of  general  indebitatus  assumpsit  for  services  rendered,  the  plaintiff  cannot  give 
in  evidence  an  agrer-ment  to  pay  hin;  in  specific  articles:  He  should  declare  on  the  special  agreement.  Brooks 
V.  ScotCs  Ex'r.  2  Munf.  344.  S.  P.  Spratt  v.  McKinneys,  1  Bibb.  59.5.  See  Keyes  v.  Stone,  5  Mass.  Rep.  391. 
Tattle  V.  Miiyo,  7  Johns.  132,  and  note  («)  2d  edition.  Where  the  special  contract  is  still  in  force,  the  plaintiff 
cannot  resort  to  the  general  counts.  Raymond  Sf  al.  v.  Bernard,  12  Johns.  274.  Jennings  v.  Camp,  13 
Johns.  94.     Clark  v.  Smith,  14  Johns.  326.] 
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by  performance  to  a  mere  duty  (A).  In  Cooke  v.  Munstone  (k),  the 
plaintiff  declared  for  not  delivering  thirty-five  chaldrons  of  soil  or  breeze, 
according  to  a  special  contract.  It  was  proved  that  the  contract  was  for 
the  delivery  of  thirty-five  chaldrons  of  soil  (only),  and  that  the  plaintiff 
had  paid  2l.  5s.,  as  earnest,  and  that  it  had  not  been  delivered  on  account 
of  a  dispute  between  the  parties  as  to  the  wharf  from  whence  the  soil 
should  be  loaded;  and  it  was  held  that  the  plaintiff  could  not  recover  on 
the  special  count,  on  account  of  the  variance,  soil  and  breeze  being  distinct 
things;  nor  upon  the  count  for  money  had  and  received,  since  the  contract 
had  never  been  rescinded  (/). 

Where  the  plaintiff  proves  a  special  agreement  and  work  done,  but  not  Indebitatus 
pursuant  to  such  agreement,  it  is  said  that  he  shall  recover  upon  the  quan-  a^umpsiu 
turn  meruit;  for  otherwise  he  would  not  be  able  to  recover  at  all  (wz).  gpgciai 
As  if,  on  a  quantum  meruit  for  work  and  labour,  the  plaintiff  should  contract, 
prove  that  he  had  built  a  house  for  the  defendant,  though  the  defendant 
should  prove  that  there  was  a  special  agreement  about  the  building  of  it, 
viz.  that  it  should  be  built  at  such  a  time  and  in  such  a  manner,  and  that 
the  plaintiff  had  not  performed  the  agreement,  yet  the  plaintiff  would 
recover  on  the  quantum  meruit,  although  such  proof  on  the  part  of  the 
defendant  might  be  proper  to  lessen  the  quantum  of  damages  (n). 

*  Where  the  plaintiff,  under  a  special  agreement,  has  executed  the  work  ^73 
improperly,  since  he  has  not  done  that  which  he  engaged  to  do,  and  which 
is  the  consideration  of  the  plaintiff's  promise  to  pay,  it  seems  to  be  now 
settled  (o)  that  the  plaintiff  must  recover,  if  at  all,  upon  the  quantum 
tneruit,  and  that  he  cannot  recover  more  than  the  value  of  the  work  and 
materials  to  the  defendant  [p).  And  where  the  plaintiff  has  execvited  his 
work  so  ill  that  the  defendant  has  derived  no  benefit  from  it,  or  none  which 
exceeds  in  value  the  sum  which  he  has  paid,  the  plaintiff  is  not  entitled  to 
recover  at  all  {q),  even  for  the  labour  and  materials  (I). 

(A:)  1  N.  R.  351. 

(Z)  See  tit.  Money  had  and  received,  for  the  different  cases  in  which  a  contract  is  to  be  considered  as  re- 
scinded. See  also  Towers  v.  Barret,  1  T.  R.  133.  Weston  v.  Downes^  Doug.  23.  Power  v.  Wells,  Cowp. 
818.  Giles  v.  Edwards,  7  T.  R.  181.  Hunt  v.  Silk^  5  East,  449.  Payne  v.  Bacomb,  Doug.  628.  [Mr. 
Day's  note  to  Taylor  v.  Hare,  1  N.  R.  263,  (g).] 

(7rt)  B.  N.  P.  139.  Mr.  Keek's  Case,  at  Oxon,  1744.  But  in  such  case  it  should  be  shown  that  the  de- 
fendant has  voluntarily  derived  some  benefit  from  the  work,  for  otherwise  he  would  be  made  to  pay  for 
work  which  he  never  contracted  for,  and  against  his  assent.     See  Ellis  v.  Hamlin,  3  Taunt.  55. 

(n)  It  seems,  however,  to  be  clear,  that  the  plaintiff  is  not  entitled  to  recover  on  the  quantum  meruit  or 
quantum  valebant,  where  a  specific  sum  or  price  has  been  agreed  on.  2  Will.  Saund.  122,  n,  2.  And  as  he 
may  recover  on  the  general  indebitatus  assumpsit  as  much  as  the  work  is  worth,  &c.  the  quantum  meruit 
and  valebant  counts  are  unnecessary. 

(0)  Bastenr. Butter,  7  East,  479.  It  had  before  been  held  that  the  remedy  of  the  defendant  was  by  a 
cross-action,  and  had  been  so  ruled  by  Buller,  J.  in  Brown  v.  Davis,  Taunton  Lent  Ass.  1794,  where  the 
plaintiff  had  built  a  booth  for  the  defendant  on  a  race-course  so  ill  that  it  fell  down,  and  the  defendant  had 
paid  part  of  the  sum  agreed  for. 

(p)  But  where  this  defence  is  intended  to  be  set  up,  the  defendant  ought  to  give  the  plaintiff  notice  to  that 
effect.     Basten  v.  Butter,  ]  7  East,  479. 

(q)  Basten  v.  Butter,  7  East,  473,     Ellis  v.  Hamlin,  3  Taunt.  52;  vid.  infra,  Work  and  Labour. 

(A)  (Where,  the  terms  of  a  special  agreement  have  been  performed  by  the  plaintiff,  and  nothing  remains, 
but  the  mere  duty  on  the  p.irt  of  the  defendant  to  pay  money,  the  plaintiff  may  recover  on  the  common  money 
counts  in  assumpsit.  Bomeisler  v.  Bohson,  5  Whart.  398.  But  where  the  time  for  the  performance  of  a 
covenant  under  seal,  was  enlarged  by  parol,  although  the  performance  was  only  in  pursuance  of  the  parol 
enlargement,  it  was  held  that  the  plaintiff  could  not  recover  in  assumpsit,  but  must  bring  covenant.  Green 
V.  Roberts,  5  Id.  84.  Indebitatus  assumpsit  will  not  lie  upon  a  special  contract,  unless  the  payment  was  to 
be  in  money,  and  the  plaintiff  has  performed  or  executed  the  agreement  on  his  part,  and  the  time  of  payment 
has  arrived.  But  if  the  contract  was  to  pay  in  a  bill  or  note  due  at  a  future  day,  and  that  day  has  passed, 
the  action  will  lie.  Carson  v.  Allen,  6  Dana,  397.  Indebitatus  assumpsit  will  not  lie  on  a  collateral  under- 
taking to  pay  the  debt  of  another;  in  such  case  the  action  must  be  special.  Elder  v.  Warjield,  7  Har.  &  I. 
391.) 

(1)  (Taft  V.  Inhabitants  of  Montague,  14  Mass,  Rep.  282.    Rose  v.  Parker,  2  Southard's  Rep,  780.) 
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Where  a  builder  undertook  a  work  of  specified  dimensions,  and  deviated 
from  the  specification,  it  was  held  that  he  could  not  recover  on  a  quantum 
7we7'i^// for  work  and  labour  and  materials  (r).  Where  a  special  contract 
has  been  entered  into  for  the  performance  of  a  work,  according  to  a  speci- 
fication, and  deviations  are  made  by  mutual  consent,  the  plaintitf  is  entitled 
to  recover  according  to  the  terms  of  the  contract  and  specification,  as  far  as 
they  are  applicable,  and  upon  a  quantum  meruit  as  to  the  rest  (.s),  A 
lessor  contracted  to  pay  his  tenant,  at  a  valuation,  for  certain  erections,  pur- 
suant to  a  plan  to  be  agreed  upon,  provided  they  were  completed  in  two 
months;  no  plan  was  agreed  upon,  and  the  lessee  proceeded,  after  condi- 
tion broken,  with  the  assent  of  the  lessor;  and  it  was  held,  that  the  lessee- 
might  recover,  as  for  work  and  labour,  upon  an  implied  promise,  arising 
out  of  so  many  of  the  facts  as  were  applicable  to  the  new  agreement  (/). 
Upon  an  indebitatus  assumpsit  for  board,  schooling  and  clothes,  with  a 
count  on  a  quantum  m,eruit,  stating,  that,  in  consideration  that  the  plain- 
tiff had  taken  J.  IV.  as  a  scholar  in  an  academy  kept  by  him,  and  that  he 
had  left  it  without  giving  due  notice,  the  defendant  promised  to  pay  so 
much  as  the  plaintiff  reasonably  deserved  to  have,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  for  one  quarter  beyond  the  time  when  J. 
W.  left;  a  quarter's  notice  not  having  been  given,  according  to  the  original 
terms  of  the  contract  (w). 

Variance.  The  plaintiff,  in  this  form  of  action,  may  recover  in  respect  of  any  num- 
ber of  different  claims  included  in  the  same  count,  provided  it  be  applicable 
to  them.  Thus,  under  a  count  alleging  that  the  defendant  was  indebiedto 
the  plaintiff  in  the  sum  of  1,000/.  for  work  and  labour,  goods  sold  and 
clelivered,  money  had  and  received,  &c.,  the  plaintiff  may  recover  in  respect 
of  any  number  of  demands  proved  within  the  different  descriptions  (ar). 
Under  the  same  count  he  may  recover  money  due  from  the  defendant 
solely,  and  money  due  from  him  as  surviving  partner  [y). 
*74  *In  order  to  sustain  the  count  for  m.oney  paid,  laid  out  and  expended  for 

Money       the  use  of  another,  the  plaintiff  must  prove, 

paid.  First.     The  payment  of  the  money. 

Secondly.     At  the  request  of  the  defendant,  either  express  or  implied  {z). 

(r)  Ellis  w.  Hamlin,  3  Taunt.  52. 

(s)  Rohson  V.  Godfrey,^  1  Starkie's  C.  275.     Pepper  v.  Burland,  Peake's  C.  103. 

(0  Burn  V.  Miller,  4  Taunt.  745. 

{a)  Eardley  v.  Price,  2  N.  R.  333.  And  see  Gandall  v.  Pontigny,^  1  Slarkie's  C.  198.  The  African 
Company  v.  Lnngdon,  15  Vin.  Ab.  tit.  Master  and  Servant,  G.  PI.  5,  Ch.  Pr.  221.  And  Miles  v.  Solehay,  2 
Mod.  242.  [S.  C.  4  Camp.  375.  In  this  case,  a  servant  liired  by  the  quarter,  having  been  discharged  without 
sufficient  cause  in  the  middle  of  a  quarter,  was  held  entitled  to  his  full  quarter's  wages,  under  a  count  ia 
indebitatus  assumpsit  for  work  and  labour.] 

(x)    Webber  v.  Tivil,  2  Saund.  121. 

ly)  lb.  and  Richards  v.  Heather,  1  B.  &  A.  29. 

(z)  Vide  supra,  G9.  Wiicre  the  plaintiff,  a  sheriff's  officer,  had  been  obliged  to  pay  the  debt  and  costs  on 
an  attachment  against  the  sheriff  for  not  putting  in  bail  above,  and  the  defendant,  both  before  and  after  the 
sheriff  had  been  fixed,  had  repeatedly  promised  to  indemnify  the  plaintiff,  and  repay  him  the  money  expended: 
hold,  that  to  the  extent  of  the  debt  it  was  money  paid  to  the  defendant's  use.  While  v.  Leroux,^  1  M.&  M. 
347.  The  defendant  received  from  //.,  as  a  security  for  goods  sold,  a  bill  accepted  without  consideration  by 
the  plaintiff;  H.  afterwards  paid  for  the  goods,  and  required  the  bill  to  be  delivered  back,  which  the  defendant 
refused  to  do,  and  afterwards  indorsed  it  over  to  a  third  person,  who  sued  and  recovered  the  amount  from  the 
plaintiff;  held,  that  the  plaintiff  was  entitled  to  recover  the  amount  from  the  defendant  as  for  so  much  money 
paid  for  his  benefit,  but  not  for  the  costs  of  the  action,  which  he  ought  not  to  have  defended.  Bleaden  v. 
Charles,'^  7  Bing.  246.  After  an  agreement  by  the  inhabitants  in  vestry  to  prosecute  a  party  for  encroach- 
ments, a  committee  had  been  formed,  who  retained  an  attorney,  and  a  judgment  was  obtained;  the  attorney 
having  recovered  the  amount  of  his  bill,  and  with  costs  of  the  action,  against  the  plaintiff,  one  of  tiie  com- 
mittee, it  was  held  that  he  might  recover  contribution  from  the  others  as  for  money  paid.  Holmes  v.  Wil- 
liamson, 6  M.  &  S.  158.  Goods  were  consigned  from  India  to  London,  the  bill  of  lading  expressed  the  freight 
to  have  been  paid,  the  consignee  indorsed  the  bill  of  lading  for  value,  after  which  it  was  found,  that,  through 
the  default  of  the  shipper,  the  freight  had  not  been  paid;  held,  that  the  ship  owners  could  not  detain  the  goods 
until  payment  of  the  freight  from  the  assignees  of  the  bill  of  lading,  and  that  the  brokers  of  the  latter,  paying 

»Eng.  Com.  Law  Reps.  ii.  380.    2^  ii.  354.    s/j.  xxil.  331.    *Id.xx,  119. 


ASSUMPSIT:  MONEY  PAID.  74 

The  plaintiff  must  show  an  actual  payment  of  money,  or  its  equivalent,  Payment  of 
the  mere  giving  a  security  for  the  payment  is  not  sufficient  (A).    A  surety  tlie  money, 
for  the  defendant,  who  had  been  discharged  under  an  insolvent  debtors' 
Act,  was  obhged  to  give  a  bond  and  warrant  of  attorney  as  a  new  security 
for  the  debt;  and  it  was  held  that  he  could  not  hold  the  defendant  to   bail 
as  for  money  paid  to  his  use  (a). 

So,  where  one  of  several  joint  makers  of  a  bill  gave  the  holder  a  bond, 
and  then  sued  the  rest  for  contribution,  in  an  action  for  money  paid,  it  was 
held  that  the  action  was  not  maintainable,  no  money  having  in  fact  been 
paid  [h).  And  it  has  been  held  that  the  receipt  of  stock  cannot  be  con- 
sidered as  the  receipt  of  money,  either  upon  an  agreement  to  pay  a  per 
centage  on  the  receipt  of  money  (c),  or  in  an  action  for  money  had  and 
received  (rf). 

*The  damages  to  be  recovered  are  measured  by  the  sum  which  the  *75 
plaintiff  has  actually  at  the  express  or  the  implied  request  of  the  defendant. 
Where  the  payment  has  been  compulsory,  the  plaintiff  cannot  recover 
more  than  he  was  under  the  necessity  of  paying;  and  therefore  although 
bail  above  may  recover  from  their  principal  any  sum  which  they  have  fairly 
expended  in  endeavouring  to  take  him,  they  cannot  recover  the  costs  which 
have  been  occasioned  by  unadvisedly  resisting  the  payment  of  those  ex- 
penses {€,). 

Secondly.  M  the  defendanf s  request. — Where  there  is  no  re^'wej'/,  Request 
either  express  or  implied,  the  action  cannot  be  maintained  (/),  and  therefore 
it  cannot  be  maintained  where  the  money  has  been  paid  against  the  express 
direction  of  the  party  for  whose  use  it  is  supposed  to  have  been  paid. 
Where  two  parishes  had  long  been  united,  and  paid  a  joint  sexton,  and 
afterwards  one  claimed  a  right  of  electing  a  se,parate  sexton,  it  was  held 
that  the  other  parish  could  not,  after  notice,  recover  a  moiety  of  the  sum 

the  freight  in  order  to  obtain  the  goods,  after  instructions  from  their  employers  not  to  pay  the  freight,  it 
having  been  paid  in  India,  as  they  supposed,  paid  it  in  their  own  wrong,  and  could  not  recover  it  as  money 
paid  for  their  principals.  Howard  v.  Tucker,^  1  B.  &  Ad.  712.  One  who  has  been  obliged  to  pay  a  joint 
debt,  cannot  recover  a  proportion  from  the  rest  of  the  share  of  one  jointly  liable  who  has  become  insolvent. 
Brown  v.  Lee,^  6  B.  &  C.  689. 

(a)   Taylor  v.  Higgins,  3  East,  1 69.  (6)  Maxwell  v.  Jameson,  2  B.  &  A.  51. 

(c)  Jones  v.  Brindley,  I  East,  I . 

(d)  Nightingale  v.  Devismes,  5  Burr.  2589.  The  cases  of  Taylor  v.  Higgins,  and  Maxwell  v,  Jameson, 
seem  to  overrule  that  of  Barclay  v,  Gooch,  2  Esp.  C.  271;  where  the  plaintiffs  having  become  sureties  for  the 
defendant,  and  having  been  called  upon  after  his  bankruptcy  to  pay  the  money,  gave  their  promissory  note 
for  the  amount;  and  Lord  Kenyon  held,  tiiat  as  the  club  had  consented  to  take  the  note  as  money  in  pay- 
ment, it  was  to  be  so  considered  for  the  purpose  of  the  action,  and  the  plaintiff  had  a  verdict,  and  a  new  trial 
was  refused.  In  Israel  v.  Douglas,  1  II.  B.  239,  the  defendants  being  indebted  to  Delvalce,  who  was  indebted 
to  the  plaintiff,  Delvalee  gave  an  order  to  the  plaintiff,  on  the  defendant's  requiring  them  to  pay  what  was  due 
to  him  to  the  plaintiff,  and  they  accepted  the  order,  but  on  Delvalee's  becoming  bankrupt,  refused  to  pay  the 
amount;  and  the  Court  of  Common  Pleas  (Wilson,  J.  dissentienic)  held,  that  the  defendants  were  to  be  con- 
sidered as  having  received  so  much  money  as  they  owed  Delvalee  to  the  use  of  the  plaintiff.  Lawrence,  J. 
in  the  case  of  Taylor  v.  Higgins,  said,  that  the  case  of  Israel  v.  Douglas  had  been  afterwards  disapproved  of 
upon  that  point,  and  that  he  had  a  note  of  the  ease,  which  differed  materially  from  that  cited.  Wilson,  J. 
although  he  differed  from  the  rest  of  the  court  in  their  opinion,  that  this  was  money  had  and  received,  was 
of  opinion  that  this  was  evidence  under  the  count,  upon  an  account  stated.  And  see  Wade  v.  Wilson,  I  East, 
195;  Surtees  v.  Hubbard,  i  Esp.  C.  203;  and  infra,  79  {g). 

(e)  Fisher  v.  Fallows,  5  Esp.  171.  (/)  Alexander  v.  Vane,  1  M.  &  W.  711. 

(A)  [It  seems  that  a  count  for  money  paid  can  never  be  sustained  without  proof  either  of  an  actual  pay- 
ment in  money  or  in  negotiable  paper.  The  giving  of  a  bond  is  not  sufficient  to  prove  the  al'egation.  Curn- 
ming  V.  Hackly,  8  Johns.  R.  202.  Craig  v.  Craig,  5  Rawle,  91.  But  the  giving  of  a  note  is  not  equivalent 
to  the  payment  of  money,  unless  it  is  so  received.  Van  Ostrand  v.  Reed,  1  Wend.  424.  This  count  will  not 
lie  where  property  has  been  parted  with.  Morrison  v.  Berkey,  7  Serg,  &  R.  246.  Dobler  v.  Fisher,  14  Id. 
179;  though  it  has  been  held  to  be  otherwise  where  property  has  been  received  as  money.  Ainsliev,  Wilson^ 
7  Cow.  662.) 
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paid  as  the  sexton's  salary,  as  money  paid  to  the  use  of  the  seceding 
parish  (g).  So  where  the  holder  of  stock  authorized  his  broker  to  contract 
for  the  transfer  of  it,  upon  the  opening  of  the  stock  which  was  then  shut, 
and  the  broker  sold  without  disclosing  the  name  of  his  principal,  and  the 
stock  rising  in  value,  the  principal  refused  to  transfer,  alleging  that  the 
broker  had  sold  the  stock  at  a  lower  rate  than  he  was  authorized  to  do, 
and  the  broker  paid  the  deficiency  to  the  purchaser;  it  was  held  that  since 
he  had  paid  the  money  without  the  consent  of  the  principal,  and  could  not 
be  considered  as  a  guarantee  for  his  principal,  he  could  not  recover  for 
money  paid  to  the  use  of  the  principal  (A), 

The  request  may  be  implied  from  the  special  circumstances.  The  action 
lies  against  a  shipowner  for  money  supplied  to  the  captain,  either  in  a- 
foreign  or  English  port,  for  necessary  repairs,  provided  it  be  expressly 
borrowed  for  that  purpose  (i)  and  be  so  applied.  A  request  is  never  implied 
when  a  party  is  compelled  to  pay  money  throtigh  his  own  neglect,  or 
breach  of  duty  (A-).  (A). 
Assent  The  defendant's  assent  is  implied  (/)  in  all  cases  where  the  plaintiff  is 

imphed;     compelled  to  pay  the  debt  of  another  through  his  default  (m);  as  where  a 
^""^^  ^'       surety  is  compelled  to  pay  money  on  the  default  or  his  principal  (B).     The 
plaintiff  in  such  case  mtist  prove  the  execution  of  the  bond,  or  other  instru- 
ment, by  which  he  became  the  surety  for  the  defendant,  and  that  he  be- 

(g-)  Stokes  V.  Lewis,  1  T.  R.  20. 

(h)  Child  V.  Morley,  8  T.  R.  610.  So  if  the  vendor  of  stock  to  be  transferred  on  a  certain  day  make. 
default,  the  vendee  purchasing  the  amount  with  his  own  money  cannot  recover  the  price  as  money  paid. 
Lightfoot  V.  Creed,i  8  Taunt.  268. 

(i)  Thacker  v.  Moates,  1  Mo.  «Sl  R.  79.  Robinson  v.  Lyall,  7  Price,  392.  Rocher  v.  Busher,^  1  Starkie's 
C.  27.     Palmer  v.  Gooch,'^  2  Starkie's  C.  428. 

(k)  Pitcher  v.  Bailey,  8  East,  171.     Copp  v.  Topham,  6  East,  392. 

(l)  The  defendant  is  not  liable  in  this  form  of  action,  unless  he  be  primarily  liable  or  the  liability  be 
incurred  at  his  express  request.  An  agreement  with  the  plaintiff  to  pay  money  to  a  third  party  is  not  suffi- 
cient.    Spencer  v.  Parry,*  3  Ad.  &  Ell,  331.     Lubbock  v.  Tribe,  3  M.  &  W.  607. 

(m)  Exall  v.  Partridge,  8  T.  R.  310;  Dawion  v.  Linton,  5  B.  »fc  Ad.  521.  The  plaintiff  need  not  declare 
specially.  Vanderheyden  v.  Paiba,3  Wils.  528.  Bail  may  recover  such  sums  as  they  have  been  necessarily 
and  fairly  obliged  to  expend;  as  in  sending  after  and  securing  their  principal  after  he  has  absconded,  in 
order  to  surrender  him.  Fisher  v.  Falloios,  5  Esp.C.  571.  In  the  case  o^ Exall  v.  Partridge,  above  referred 
to,  A.  B.  C.  being  joint  lessees  of  premises,  and  B.  and  C.  having  assigned  their  interest  to  A.,  the  plaintiff, 
with  notice  of  the  facts,  placed  his  carriage  on  the  premises  where  A.  carried  on  business  as  a  coach 
builder,  to  be  repaired;  the  carriage  was  seized  as  a  distress  for  rent,  and  the  plaintiff  having  paid  rent  in 
the  name  of  the  three  to  redeem  his  goods,  it  was  held  that  all  three  were  liable  on  an  implied  promise. 
Note,  that  if  the  carriage  had  been  sold,  and  the  money  paid  over  to  the  landlord,  the  plaintiff  could  not 
have  maintained  his  form  of  action,  for  then  this  money  would  not  have  been  paid  by  him.  Moore  v.  Pycke, 
11  East,  52.  The  law  will  not  sanction  a  promise  of  repayment  where  the  necessity  for  payment  has  been 
occasioned  by  the  default  or  failure  of  the  party  who  has  so  paid  it;  as  where  an  auctioneer,  for  want  of 
taking  proper  precautions  in  putting  up  an  estate  for  sale  has  been  compelled  to  pay  the  auction  duty.  Copp 
V.  Topham,  6  East,  392.  But  a  bailiff  who  seizes  and  sells  the  goods  of  a  bankrupt  after  an  act  of  bank- 
ruptcy has  been  committed,  may  after  a  recovery  against  himself  and  the  execution  creditor,  in  an  action  of 
trover  by  the  assignees,  recover  from  the  creditor  the  amount  as  paid  under  mistake,  though  he  cannot  sue 
him  upon  an  implied  engagement  to  indemnify  him.  2  Camp.  452.  So  there  is  no  implied  assumpsit  on  the 
part  of  a  sheriff  to  indemnify  an  auctioneer  employed  by  the  sheriff's  bailiff  to  sell  goods  under  aji.fa. 
Farebrotherv.  Ansley,  1  Camp.  343.  Where  a  person  has  been  induced  ignorantly  to  commit  an  illegal 
act,  an  express  promise  of  indemnity  is  valid.  Fletcher  v.  Harcolt,  Hult.  55.  Secus  where  the  party  in- 
demnified had  notice,  or  may  from  the  nature  of  his  office,  be  presumed  to  have  known,  that  the  act  was 
illegal.  Martin  V.  Blithman,  Yelv.  197.  But  it  seems  that  where  one  person  at  the  request  of  another 
ignorantly  commits  a  trespass,  he  is  entitled  to  a  remedy  in  doing  that  which  is  apparently  legal.  An 
executor  who  has  paid  legacy  duties  in  full,  and  afterwards  paid  the  legacy  duty,  may  recover  from  a  legatee. 
Foster  v.  Ley,^  2  Bing.  N.  C.  269. 

(A)  (Money  paid  will  lis  where  one  obtains  money  by  extortion  or  oppression,  and  by  taking  an  undue 
advantage  of  a  party's  situation,  or  by  deceit  and  mala  fide.     Bliss  v.  Thompson,  4  Mass.  488.) 

(B)  (The  first  endorser  of  a  negotiated  accommodation  note  who  pays  the  whole  sum  cannot  call  on  the 
second  endorser  for  contribution  though  the  maker  is  insolvent.  Hixon  v.  Reid,  2  Lift.  174.  McDonald  v. 
Magruder,  3  Peters,  470.) 
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came  so  at  the  request  of  the  defendant,  or  that  he  assented  to  it:  (1)  and 
that  he  was  called  upon  to  pay  the  money,  and  gave  the  defendant  notice 
to  pay  it. 

*Notice  to  the  party  for  whom  the  indemnity  is  given  is  not  necessary      *76 
previously  to  defending  an  action  on  a  guarantee:  but  if  he  refuse  after 
notice  to  defend  the  action,  he  is  estopped  from  saying  that  the  plaintiff  was 
not  bound  to  pay  the  money  («). 

Where  there  are  two  sureties,  each  of  whom  has  been  obliged  to  pay 
part  of  the  debt,  separate  actions  should  be  brought  (o),  unless  the  pay- 
ment has  been  made  out  of  a  joint  fund  (p).  Where  several  are  sureties 
for  another,  and  one  of  them  is  compelled  to  pay  the  whole  debt,  he  may 
by  separate  actions  compel  the  others  to  contribute  their  proportions  to- 
wards his  loss  (g).  (2), 

The  defendant  as  principal,  and  the  plaintiff  as  his  surety,  made  a  joint 
and  several  promissory  note;  the  holder  gave  time  to  the  defendant,  L.,  a 
stranger,  subscribing  his  name  by  way  of  additional  security;  the  plaintiff 
having  paid  the  money,  is  entitled  to  recover  the  amount  as  money  paid; 
the  payment  was  not  voluntary  and  the  subscription  did  not  annul  his 
original  liability  (r). 

Where  one  who  has  been  bail  sues  another  who  was  bail  with  him,  he 
must  prove  the  judgment  as  well  as  the  execution  (s).  Money 

Where  a  verdict  has  been  obtained  against  several  in  an  action  of  as-P**"^  ^-^ . 
sumpsit,  and  the  damages  have  been  levied  upon  one,  he  may  maintain  (A). 

(n)  Duffield  v.  Scoit,  3  T.  R.  374.    Smith  v.  Compton,^  3  B.  &  Ad.  408. 

(0)  Beard  v.  Baulcot,  3  B.  &.  P.  235. 

(p)  Osborne  v.  Harper,  5  East,  225;  as  where  the  two  sureties  jointly  borrowed  the  money  which  they 
paid,  and  gave  a  joint  note  for  it. 

(q)  Cornell  v.  Edwards,  2  B.  &  P.  2G8.  Johnson  v.  Johnson,  11  Mass.  Rep.  359.  Bachelder  v.  Fiske  S^  al. 
17  Mass.  Rep.  464.  The  People  v.  Duncan,  1  Johns.  311.  Secus,  where  the  surety  who  has  paid  induced 
the  co-surety  to  join,  and  iias  taken  a  bill  of  sale  from  the  principal  for  his  own  security.  Turner  v.  Davis, 
2  Esp.  C.  478. 

(r)  Cation  v.  Simpson,^  8  Ad,  &  Ell.  136.  (s)  Belldon  v.  Tankard,^  1  Marsh,  6. 

(1)  (The  surety  may  recover  in  this  form  of  action  where  he  has  paid  the  debt  of  his  principal,  by  con. 
veying  land  which  is  accepted  in  satisfaction.  Barney  v.  Seely,  2  Wend.  481.  Randall  v.  Rich,  11  Mass. 
498.  If  a  surety  pay  in  depreciated  paper  he  is  entitled  to  remuneration  only  to  the  extent  of  the  value  he 
actually  paid.  Grosier  v.  Grayson,  4  J.  J.  Marshall,  517.  Co-trespassers  and  other  joint  wrong-doers  are 
not  entitled  to  contribution,  whoever  pays  the  whole  of  a  judgment  recovered  against  them.  Campbell  v. 
Phelps,  1  Pick.  65.  Dupuy  v.  Johnson,  1  Bibb.  562.  Where  money  is  paid  by  a  surety  for  two  principals, 
the  law  implies  a  promise  by  each  principal  to  reimburse  the  surety  for  the  whole  amount  paid.  Duncan  v, 
Keiffer,3  Binney,  126.  But  where  il.  was  surety  in  a  bond  for  B.,  and  C.  agreed  with  5.  that  if  B.  would 
pay  one  half  of  the  debt,  he  would  pay  the  other  half  on  account  of  C,  and  B.  accordingly  paid  one  half; 
it  was  held  that^.  could  not  maintain  an  action  against  both  principals  to  recover  the  amount  he  had  paid; 
the  express  agreement  counteracting  the  general  implication  of  law.  2bid.  A  surety,  qua  surety,  cannot 
call  on  his  principal  at  law,  until  he  has  actually  paid  the  money.  Powell  v.  Smith,  8  Johns.  249.  Thus  if 
judgment  be  obtained  against  a  surety,  who  is  taken  in  execution  and  afterwards  discharged  under  an  insol- 
vent act,  he  cannot  maintain  an  action  against  the  principal,  without  showing  payment,  or  a  promise  to  in- 
demnify him  from  all  damages  and  costs,  ibid.  And  if  the  surety  of  A.  and  his  partners,  pay  the  amount, 
he  can  bring  no  action  against  the  partners,  but  must  look  to  A.  alone.  Tom  v.  Gooc^ricA,  2  Johns.  213.  See 
also  Stuby  v.  Champlin,  4  Johns.  461.     See  Hassinger  v.  Sohns,  5  Serg.  &  Rawle.  4.) 

(2)  [In  North  Carolina,  one  joint  surety,  who  has  paid  tlio  whole  debt  cannot  maintain  assumpsit  against 
the  other,  without  an  express  promise, — but  must  seek  relief  in  chancery.  Carrington  v.  Carson,  Cam.  &c 
Nor.  216.  And  if  a  person  become  surety,  at  the  request  of  another  surety  who  pays  the  debt,  he  is  not 
liable  to  the  latter,  in  law  or  equity  for  contribution.  Taylor  v.  Savage,  12  Mass.  Rep.  102.  If  one  surety 
in  a  bail-bond  voluntarily  satisfy  the  judgment  recovered  against  the  principal,  after  execution  issued,  and 
non  est  inventus  returned,  but  before  scire  facias  served  and  entered,  he  cannot  compel  contribution  from  the 
co-surety,  because  the  latter  is  thus  deprived  of  the  privilege  of  surrendering  the  principal.  Skillin  v.  Merrill, 
16  Mass.  Rep.  40.J 

(A)  (The  owner  of  property  in  the  possession  of  a  tenant  of  demised  property,  may  buy  it  on  a  sale  of 
tile  same  as  a  distress  for  rent  and  bring  his  action  for  money  paid  against  the  tenant.  Wells  v.  Porter,  7 
Wend.  119.     If  a  defendant  acting  bondjide  and  without  connivance  with  the  plaintiff,  is  compelled  in  due 
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actions  against  the  rest  for  money  paid  to  their  use  (/),  and  the  record  will 
*77  *be  evidence  against  them  (u).  But  no  action  can  be  maintained  by  one 
of  several  co-trespassers,  or  other  wrong-doers,  to  recover  such  contribution; 
for  where  the  transaction  is  illegal,  the  law  will  not  raise  any  implied  as- 
sumpsit (x).  So  where  the  plaintiff,  in  consequence  of  the  default  of  the 
defendant,  has  been  compelled  to  pay  money  to  relieve  himself,  which  the 
defendant  ought  to  have  paid,  the  defendant's  consent  will  be  implied;  as 
where  the  goods  of  the  plaintiff,  a  lodger  in  the  house  of  the  defendant,  are 
distrained  upon  by  the  landlord,  and  the  plaintitT,  on  default  of  the  defen- 
dant's paying  his  rent,  pays  the  amount  to  redeem  his  goods  (y).  Where 
an  accommodation  acceptor  defends  an  action  at  the  request  of  the  drawer, 
he  may  recover  the  costs  as  money  paid  to  the  use  of  the  drawer  (z). 
Where  a  carrier  by  mistake  delivered  to  B.  the  goods  of  C,  and  B.  ap- 
propriated the  goods,  and  the  carrier  on  demand,  and  without  action,  paid 
the  money,  it  was  held  that  he  might  recover  against  B.  for  money  paid 
to  his  use  (a). 

A.  and  B.  were  employed  as  assurance  brokers,  and  A.  paid  the  premium 
with  his  own  money;  after  the  bankruptcy  of  B.  it  was  held  that  Jl.  might 
maintain  the  action  in  his  own  name  (h). 
T        n         If  one  of  two  debtors  pay  the  whole  of  a  ioint  debt,  the  law  gives  him 

In  an  ule-  .1/  .        ^         •>  -iir-i 

gal  trans-   a  right  to  rccover  a  moiety  m  an  action  for  money  paid  to  the  use  of  the 

action.       other,  on  the  ground  that  both  are  liable  to  pay:  but  if  one  pay  the  whole 

of  a  debt  in  furtherance  of  an  illegal  contract,  he  cannot  recover  a  moiety 

upon  an  implied  contract  to  pay,  since  no  implied  contract  can  arise  out 

of  an  illegal  transaction  (A).     And  although  the  contrary  was  formerly 

*7S     held  (c),  it  *seems  to  be  now  settled,  that  if  one  of  the  parties  pay  the  whole 

(i)  Merryweather  V.  Nixon,  8  T.  R.  186.  There  may,  however,  be  contribution  if  the  plaintiff  were  not 
aware  that  the  transactions  were  illegal  or  doubtful.  Belts  v.  Gibbins,^  2  Ad.  &  Ell.  57.  Pearson  v.  Skelton, 
1  M.  «fe  W.  .504. 

(m)  Die.  in  Potoel  v.  Layton,  2  N.  R.  365.  (x)  Merryiceather  v.  Nixon,  8  T,  R.  186. 

(  y)  Exall  V.  Partridge.  8  T.  R.  308;  supra,  note  (m).  It  has  even  been  held,  that  an  intermediate  indorser 
of  a  bill  who  pays  part  of  the  amount  to  a  remote  indorsee,  who  has  obtained  a  verdict  against  the  acceptor 
for  the  whole  amount,  but  who  has  not  levied  an  execution  for  the  part  so  paid,  may  recover  the  sum  so  paid 
from  the  acceptor,  though  there  was  no  privity  between  them,  except  on  the  bill  which  the  indorsee  still 
continued  to  hold.  Pownnl  v.  Ferrand,^  6  B.  &  C.  439.  But  he  cannot  recover  the  costs  of  a  former  action. 
Dawson  v.  Morgan,^  9  B.  «fe  C.  618;  and  see  Sjuith  v.  Napier,  svpra,  147;  Fisher  v.  Fallows,  svpra,  76. 
Money  paid  by  the  drawer  and  indorser  of  a  bill  of  exchange  to  the  indorsee  is  paid  for  the  acceptor.  Le 
Sage  V.  Johnson,  Forrest,  23.  A.  holds  a  lease  under  a  covenant  for  re-entry  for  non-repair,  and  underlets 
to  B.,  who  undertakes  to  repair  within  three  rnonths  after  notice;  after  default  by  B.,  A.  may  repair,  and 
recover  the  amount  expended.     Colley  v.  Stretton,^  2  B.  »&  C.  273,     Note,  the  plaintiff  declared  specially. 

(2)  Howes  V.  Martin,  1  Esp.  C.  162. 

(a)  Brown  v.  Hodgson,  4  Taunt.  189.     But  see  Sills  v.  Laing,  4  Camp.  81. 

(6)   Thacker  v.  Shepherd,^  2  Chitty's  C.  T.  M.  652. 

(c)  In  Faikney  v.  Reynous,  4  Burr.  2069,  the  defendant  had  given  a  bond  to  the  plaintiff  to  secure  the 
amount  of  one  moiety  of  3,000Z.,  paid  by  the  plaintiff  for  the  differences  in  certain  illegal  stock-jobbing 
transactions  for  himself  and  one  Richardson,  in  which  transactions  the  plaintiff  and  Richardson  were  jointly 
concerned;  and  the  Court  held,  that  since  the  bond  was  not  given  for  the  payment  of  the  composition- 
money,  which  is  prohibited  by  the  statute,  but  only  to  secure  the  repayment  of  money  which  the  plaintiff 

course  of  law  to  pay  what  another,  and  not  that  plaintiff  is  entitled  to,  he  may  in  an  action  by  that  olher 
against  him  to  recover  the  same  money,  plead  the  former  judgment  in  bar.  The  money  so  recovered  is 
to  be  considered  as  money  had  and  received  to  the  use  of  the  real  owner,  who  may  maintain  assumpsit 
against  the  person  so  receiving.  Mayer  v.  Foulkrod,  4  Wash.  C.  C.  R.  503.  So  where  money  has  been  paid 
under  such  circumstances  as  gives  it  the  character  of  a  payment  by  compulsion,  as  money  paid  to  release 
a  raft  of  lumber  detained  in  order  to  exact  an  illegal  toll.     Chase  v.  Devnial,  7  Greenl.  134.) 

(A)  (Where  money  has  been  paid  upon  an  illegal  transaction,  if  the  party  paying  it  be  not  equally  guilty 
with  the  other  parly,  as  where  the  latter  has  taken  advantage  of  the  former  and  oppressed  him,  it  may  be 
recovered  back.  Inhabitants  of  Worcester  v.  Eaton,  1 1  Mass.  376.  Where  the  parties  are  in  pari  delicto, 
it  cannot  be  recovered  back.  Greenwood  v.  Curtis,  6  Mass.  381.  Barnard  v.  Crane,  1  Tyler,  457.  See 
also  Perkins  v.  Savage,  15  Wend.  412.) 
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of  such  a  debt  at  the  express  request  of  another  party,  and  upon  a  proniise 
of  repayment,  he  cannot  maintain  the  action,  even  upon  the  express  pro- 
mise.    It  seems  to  be  now  also  settled  on  broad  and  satisfactory  principles, For  ano- 
notwithstanding  the  doubts  which  once  prevailed,  that  money  advanced  I'^^r  in  an 
by  one  person  to  another,  with  a  knowledge  that  it  is  to  be  applied  in||.^^^jjg. 
furtherajice  of  an  illegal  purpose,  cannot,  after  it  has  been  so  applied,  betion. 
recovered. 

In  the  late  case  of  Cannan  v.  Bryce  (d),  which  was  an  action  to  recover 
money  lent,  and  applied  to  the  borrower  for  the  express  purpose  of  settling 
losses  on  illegal  stock-jobhing  transactions,  to  which  the  lender  was  no 
party,  it  was  held,  on  very  broad  principles,  that  such  an  action  could  not 
be  maintained.  The  distinction  between  ynalum prohibitum  and  Tnalum 
in  se,  was  denied.  It  was  said,  that  if  it  be  unlawful  in  one  man  to  pay 
the  money,  how  can  it  be  lawful  in  another  to  furnish  him  with  the  means 
of  payment;  and  it  was  held,  that  the  case  was  not  distinguishable  in 
principle  from  that  of  the  druggist,  who  sold  to  the  brewer,  for  the  purpose 
of  being  mixed  with  beer,  certain  drugs,  which  the  latter  was  prohibited 
by  act  of  parliament  from  mixing  with  the  beer  (e). 

Where  an  officer  permitted  a  prisoner  to  go  at  large,  on  his  promise  to 
pay  the  debt,  in  consequence  of  which  the  officer  himself  was  obliged  to 

had  advanced  for  Richardson,  upon  contracts  in  which  they  had  been  jointly  concerned,  the  bond  was 
good. 

It  was  observed  by  Lord  Kenyon,  in  Peirie  v.  Hannay,  3  T.  R.  418,  that  the  decision  in  Faikney  v.  Reynous 
turned  wholly  on  the  consideriition,  that  the  action  was  upon  a  bond,  and  that  nothing  had  been  disclosed  in 
the  plea  which  showed  any  illegality  between  the  parties,  and  that  they  could  not  take  into  consideration 
matter  not  properly  introduced  by  the  plea.  But  according  to  the  report,  2  Burr.  2069,  the  Court  seemed  to 
have  considered  that  the  agreement  to  repay  was  not  illegal ;  and  see  the  opinions  of  Ashurst,  Buller,  and 
Grose,  Justices,  in  Petrie  v.  Hannay. 

That  case  was  as  follows:  A.  and  B.  having  been  jointly  engaged  in  stock-jobbing  transactions,  came  to 
a  settlement  with  their  broker,  who  paid  all  the  differences;  A  paid  his  own  share  to  the  broker,  and  drew 
a  bill  on  B.  for  his  share,  which  B.  accepted;  ^.'s  executors  were  afterwards  sued  upon  the  bill  by  the  broker, 
who  recovered  the  amount,  and  the  executors  afterwards  brought  an  action  for  money  paid  for  the  defendant's 
use.  It  seemed  to  be  admitted  on  all  hands,  that  the  money  was  to  be  considered  as  paid  with  the  consent 
of  the  defendant;  and  the  question  turned  upon  the  illegality  of  tiie  transaction.  Three  of  the  Judges, 
Ashurst,  Buller,  and  Grose,  were  of  opinion  that  the  money  was  recoverable,  since  the  action  was  not  found- 
ed on  any  promise  arising  by  implication  of  law  out  of  the  illegal  transaction,  but  on  an  express  subsequent 
promise;  and  they  considered  the  case  as  undistinguishable  from  that  of  Faikney  v.  Reynous,  and  as  standing 
upon  the  same  footing  as  if  the  broker  had  paid  the  amount  with  the  consent  of  the  defendant,  and  brought 
the  action;  or  the  testator  had  himself  paid  him.  Lord  Kenyon  was  of  opinion,  that  A.  and  B.  were  to  be 
considered  as  particeps  criminis,  and  that  the  money  was  not  recoverable.  In  Steers  v.  Lashley,  6  T.  R.  61, 
the  defendant  having  engaged  in  stock-jobbing  transactions  with  the  different  persons,  his  broker  paid  the 
differences,  and  a  bill  vi'as  drawn  by  the  broker,  and  accepted  by  the  defendant,  for  part  of  the  sum  awarded 
by  the  plaintiff,  and  three  others,  to  be  due  from  the  defendant  to  the  broker  on  account  of  these  differences; 
and  it  was  held  that  the  plaintiff,  who  was  the  indorsee  of  the  bill,  and  privy  to  the  transaction,  could  not 
recover  upon  it.  And  in  Brown  v.  Turner^  7  T.  R.  630,  where  the  broker  had  paid  the  differences  in  stock- 
jobbing transactions,  and  the  defendant,  his  employer,  had  accepted  a  bill  for  the  amount,  the  court  held,  on 
the  construction  of  the  act  of  parliament,  and  the  authority  of  Steers  v.  Lashley,  that  the  plaintiff,  to  whom 
the  broker  had  indorsed  the  bill  after  it  became  due,  was  not  entitled  to  recover.  In  Mitchell  and  others  v. 
Cockhurne,  2  H.  B.  380,  (Buller,  J.  being  absent),  A.  and  B.  had  entered  into  a  partnership  for  insuring  ships 
in  the  name  of  A.,  and  A,  had  paid  the  whole  of  the  losses,  and  it  was  held  that  he  could  not  recover  a 
moiety  of  such  payments  from  B.;  and  Eyre,  L.  C.  J.  distinguished  the  case  from  those  of  Faikney  v. 
Reynous,  and  Petrie  v.  Hannay,  since  those  eases  were  one  step  removed  from  the  illegiil  contract  itselfj  and 
did  not  arise  immediately  out  of  it;  and  Heath,  J.  observed,  that  it  did  not  appear  that  the  payments  had 
been  made  by  A.  at  the  request  or  with  the  consent  of  B,  In  the  case  of  Aubert  v.  Maze,  (2  B.  &  P.  371,) 
it  was  held  that  money  paid  by  one  of  two  partners  on  joint  insurances,  could  not  be  recovered  from  the 
other  partner.  Lord  Eldon  in  this  case  questioned  the  soundness  of  the  decision  in  Petrie  v.  Hannay,  and 
the  distinction  grounded  upon  an  express  consent  of  the  partner;  and  Heath  and  Rooke,  Justices,  denied  the 
distinction  between  the  case  of  money  paid  in  a  concern  which  is  malum  prohibitum,  and  where  it  is  paid 
in  a  transaction  which  is  malum  in  se.  The  cases  of  Booth  v.  Hodgson  (6  T.  R.)  and  Sullivan  v.  Greaves, 
(Park  on  Insurance,  8,)  were  also  relied  upon  by  the  Court  as  strong  instances  to  show  that  the  Court  would 
not  assist  a  plaintiff  in  enforcing  an  agreement  which  is  contrary  to  law.     [See  13  Ves.  313,  14  Ves.  191.] 

(dy  3  B.  &.  A.  179.  (e)  Langton  and  others  v.  Hughes  and  others,  1  M.  &,  S,  594. 

lEng.  Com.  Law  Reps.  v.  255. 


7S  ASSUMPSIT:  MO]?fEY  HAD  AINTD  RECEIVED. 

pay  the  creditor,  it  was  held  that  he  could  not  recover  the  money  from  the 

*79     *debtor,  having  been  guilty  of  a  breach  of  duty,  from  which  he  could  not 

derive  a  cause  of  action  {/). 

Money  The  assignment  of  a  debt  without  the  assent  of  the  debtor  does  not  con- 

lenL  fer  a  right  of  action,  the  ordinary  rule  being,  that  choses  in  action  are  not 

assignable;  but  if  the  debtor  assent  to  the  arrangement,  it  seems  that  the 

transaction  is  equivalent  to  a  loan  by  the  assignee  to  the  debtor.     If  td. 

owe  money  to  B.,  and  B.  owe  the  same  sum  to  C,  and  the  parties  agree 

to  the  transfer,  it  is  equivalent  to  a  loan  by  C.  to  A.  {g).     Where  the 

money  has  been  advanced  to  the  defendant's  agent,  the  authority  of  the 

defendant  to  the  agent  must  be  proved.     Such  authority  may  arise  out  of 

the  special  circumstances.   Thus  a  shipowner  is  liable  for  money  advanced 

to  the  master  in  case  oi  necessity  (A). 

A  promissory  note  given  by  the  defendant  to  the  plaintiff  is  evidence 
under  this  count  (/),  since  the  note  imports  the  maker's  having  so  much 
money  of  the  payee  in  his  hands.  But  the  mere  circumstance  of  the 
defendant  having  received  money  from  the  plaintiff  is  prima  facie  evi- 
dence of  the  payment  of  an  antecedent  debt,  and  not  of  the  loan  of 
money  {k). 

So  the  receipt  of  money  by  the  defendant,  on  a  cheque  drawn  by  the 
plaintiff  on  his  bdiuker,  prima  facie  imports  a  payment,  and  not  a  loan,  and 
is  not  evidence  to  go  to  a  jury;  unless  the  plaintiff  can  give  evidence  of 
money  transactions  between  himself  and  the  defendant,  from  which  a  loan 
can  be  inferred,  or  of  some  application  by  the  defendant  to  borrow 
money  (/). 

Interest  cannot  be  recovered  without  proof  of  a  contract  to  that  effect 
express  or  implied,  or  unless  a  written  security  be  given  for  the  payment 
of  the  money  at  a  time  specified  (?n). 

A  lender  of  money  who  has  received  goods  as  a  security,  may  recover 
without  proof  of  having  returned  or  tendered  the  goods  (n). 
Money  had     Under  the  count  for  money  had  and  received,  the  plaintiff  must  prove, 
and  re-       1st,  the  receipt  of  money  by  the  defendant  (o);  2dly,  that  it  was  received 
ceived.       ^^  j^jg  ^^j^^  plaintiff's)  use;  i.  e.  his  title  to  it  (jo)  (A). 

(/)  Pitcher  v.  Bailey,  8  East,  171. 

{g)  Wade  V.  Wilson,  1  East,  195.  The  assent  of  the  debtor  is  essential,  for  he  may  have  an  account 
against  the  assignor,  and  choose  to  insist  on  his  set-off;  but  if  there  be  anything  Hlie  an  assent  on  the  part 
of  the  holder  of  the  money,  it  seems  that  the  action  for  money  had  and  received  may  be  supported.  See 
Lord  Ellenborough's  observations  in  Surtees  v.  Hubbard,  4  Esp.  C.  203;  and  svpra,  75,  note  (</).  It  must 
appear  that  at  the  time  of  the  promise  to  pay  the  debt  a  defined  and  ascertained  sum  was  due.  Fairlie  v, 
Denton,^  8  B.  &  C.  395.  Where  the  debtor  of  the  plaintiff  having  goods  at  the  defendant's  wharves,  gave  an 
authority  to  the  defendant  to  sell  them,  and  out  of  the  proceeds  to  pay  the  plaintiff  the  balance  of  freight 
due  to  him,  and  the  defendant  accordingly  sold  the  goods  and  received  the  proceeds,  held  that  the  authority 
did  not  require  a  stamp  as  an  order  for  payment  of  money,  and  that,  after  the  sale  and  receipt  of  the  money, 
the  phiiiitiff  was  entitled  to  sue  for  money  had  and  received.     Humphreys  v.  Briant,^  4  C.  &  P.  157. 

(h)  Roctter  v.  Busker,^  1  Starkie's  C.  27.     Even  in  an  English  port.     Robinson  v.  Lyall,  7  Price,  292. 

(i)  Story  v.  Atkins,  2  Str.  719;  B.  N.  P.  136,  137.  Harris  v.  Huntbach,  1  Burr.  373.  [Kiddie  v.  Debrutx, 
lHuyw.420.] 

{k)  Welsh  V.  Seahorn,^  1  Starkie's  C.  474.  If  a  parent  advance  money  to  a  child,  it  is  supposed  to  be  by 
way  of  gift,  per  B.iylcy,  J.     Hick  v.  Keais,^  4  B.  &  C.  71. 

(/)  Cary  v.  Gerrish,  4  Esp.  C,  9.     [See  Gushing  v.  Gore  et  al.  15  Mass.  Rep.  74,j 

(m)  Calton  v.  Bragg,  15  East,  223.     But  see  Trelawny  v.  Thomas,  1  H,  B.  303;  and  tit.  Interkst. 

(n)  Lawton  v.  Newland,^  2  Starkie's  C.  73. 

(o)  It  has  been  held  that  proof  must  be  given  of  the  receipt  of  some  particular  sum,  and  that  in  default 
the  plaintiff  must  be  nonsuited.  Bernasconi  v.  Anderson^  M.  &  M.  183.  Harvey  v.  Archbold,  5  D.  &  R. 
504.     But  see  below,  and  Leeson  v.  Smith,^  4  N.  &.  M.  304. 

(p)  The  action  cannot  be  maintained  if  it  be  against  equity  and  good  conscience  that  the  money  should 
be  recovered.     Davis  v.  Bryan,^  G  B.  &,  C.  G5I. 


(A)  (See  Jackson  v.  Mayo,  II  Maes.  152.     Evidence  of  bank  notes  and  any  other  property  received  as 
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*It  must  be  proved  that  the  money  came  into  the  hands  of  the  defendant.  Actual 
And  therefore  the  action  will  not  lie  to  recover  stock  {q).     The  action  is  [^^^j^^  "I, 
not  maintainable  against  one  of  two  grantors  of  an  annuity,  (upon  failure 
of  the  annuity-deed  for  want  of  a  memorial),  who  was  a  mere  surety,  and 
had  received  no  part  of  the  consideration  (r).     But  a  debt  may  be  trans- 
ferred to  a  third  person  by  mutual  arrangement  between  the  parties,  on  a 
sufficient  consideration.     If  ^ji.  be  the  creditor  of  B.  for  money  had  and 
received,  and  Ji.  himself  is  indebted  to  C.  in  ihe  same  amount,  and  by 
mutual  agreement  A.'s  debt  is  cancelled,  and  C.  is  to  be  the  creditor  of  B., 
the  money  in  ^.'s  hands  is  had  and  received  to  the  use  of  C.  {s).    A  bill  of 
*exchange  payable  to  the  order  of  the  drawer,  is  evidence  in  an  action  by      *si 
the  drawer  against  the  acceptor  of  money  had  and  received  by  the  latter 

{q)  Nightingale  v.  Devismes,  5  Burr.  2589.  Nor  against  the  finder  of  bank  notes,  although  if  they  be  not 
produced  at  the  trial  it  may  be  presumed  that  their  value  in  money  has  been  received.  Noyes  v.  Price,  16 
G.  3;  Roscoe  on  Evidence,  300;  Select  Ca.  242;  Chitty  on  Bills,  426,  5th  ed.;  Longchamp  v.  Kenny,  Doug. 
138.  Where  the  defendant,  captain  of  the  plaintiff's  ship,  drev?  at  Rio  a  bill  on  the  plaintiff's  agent  in  Lon- 
don, for  disbursements,  and  the  bill  v^&s  paid  in  London  by  the  agent;  it  was  held  by  the  Court  ofC.  P.  that 
there  was  not  sufficient  evidence  of  the  actual  receipt  of  the  money  by  the  defendant.  Scotl  v.  Millar,^  3  Bing. 
JN.C.81I.  Qu? 

(r)  Slratton  v.  Rastall,  2  T.  R.  366.  Though  he  has  given  a  receipt  for  the  money,  lb.  And  see  Scholey 
V.  JDaniel,  2  B.  &  P.  540.  In  an  action  for  debt  for  penalties  against  the  surveyors  under  the  stat.  13  Geo. 
.3,  c.  78,  s.  48,  by  the  succeeding  surveyors,  for  not  paying  over  monies  in  their  hands,  with  a  count  also  for 
money  had  and  received,  it  was  held  that  as  it  appeared  that  tlie  monies  collected  had  only  come  to  the 
hands  of  one  of  the  defendants,  the  count  for  money  had  and  received  could  not  be  supported  against  tlie 
two,  as  there  must  be  evidence  of  something  done  by  each  touching  the  receipt  of  the  money.  Heudebourch 
v.  Langton,^  3  C.  &  P.  566.  A  member  in  a  banking  firm  forges  a  power  of  attorney  to  transfer  slock 
belonging  to  trustees,  and  after  the  transfer  makes  entries  of  the  crediting  the  trustees  with  supposed  divi- 
dends  upon  the  stock,  on  the  ground  of  which  cheques  are  drawn  by  the  trustees  on  the  firm,  and  paid. 
Though  the  circumstances  afford  prima  facie  evidence  against  the  firm  of  the  receipt  of  such  dividends,  the 
amount  is  not  money  had  and  received  by  the  firm  to  the  use  of  the  trustees;  for  the  transfer  being  a  nullity, 
they  are  entitled  to  receive  the  dividends  at  the  Bank  of  England;  but  they  may  recover  damages  for  the 
false  representation  that  such  dividends  had  been  received.     Hume  v.  BoUand,2  Tyr. 575. 

(s)  Wilson  V.  Coupland,  5  B.  &  A.  228.  For  the  debt  may  be  considered  as  a  loan  by  C.  to  B.,  or  as  so 
much  money  had  and  received  by  B.  to  the  use  of  C,  and  as  so  much  due  on  an  account  stated.  See  Israel 
V.  Douglas,  1  H.  B.  239.  Ld.  Ellenborough's  observations  in  Wade  v.  Wilson,  1  East,  195.  Surtees  v. 
Hubbard,  4  Esp.  C.  203;  supra,  75,  79.  It  is  essential  to  such  an  agreement  that  ^.'s  debt  is  extinguished. 
Cuxon  v.  Chadley,^  3  B.  &  C.  591.  Wharton  v.  Walker,'^  4  B.  &.  C.  163.  And  the  debt  transferred  must 
be  a  wrong  demand.  Blackledge  v.  Hurman,  1  Mo.  &  R.  344.  Wharton  v.  Walker,*  4  B.  &  C.  163.  The 
expenses  of  a  conveyance  on  the  sale  of  an  estate  were  to  be  paid  equally  by  the  vendor  and  vendee,  and  it 
was  afterwards  agreed  that  if  the  vendor  would  pay  the  whole  of  tlie  expense  of  another  transaction,  the 
vendor  should  be  discharged  of  his  moiety  of  the  expense  of  the  conveyance;  it  was  held  that  the  transaction 
was  the  same  as  if  the  vendor  had  paid  the  vendee  a  sum  of  money,  the  vendee  taking  upon  himself  the 
vendor's  share  of  the  expenses  of  the  conveyance,  and  that  an  attorney  who  had  for  a  consideration  under- 
taken to  effect  the  conveyance,  and  not  to  apply  for  further  remuneration,  if  the  vendor  objected  to  pay  any 
expenses,  was  entitled  to  recover  against  the  vendee  the  amount  of  such  expenses  as  money  had  and  received 
to  his  use.  Noy  v.  Reynolds,^  1  Add.  &  Ell.  159.  Such  an  arrangement  of  transfer  is  binding,  although 
before  its  completion  the  intermediate  debtor  to  the  one  and  creditor  to  the  other  party  becomes  bankrupt. 
Croiofoot  v.  Gurney,  9  Doug.  372.  Note,  that  in  that  case  the  debt  due  to  the  middle  party  was  not  ascer- 
tained at  the  time  of  the  agreement,  but  had  been  ascertained  previous  to  the  bankruptcy.  But  see  on  this 
latter  point  Fairliev.  Denton,^  8  B.  &C.  395.  So  the  taking  credit  from  a  third  person  is  in  some  instances 
equivalent  to  a  receipt  of  money.  A.  en  the  18th  paid  notes  of  the  Dartmouth  bank  into  the  Totnes  bank, 
to  receive  interest  from  that  time.  The  Dartmouth  bank  continued  to  pay  on  their  notes  till  the  evening  of 
the  19th,  when  the  bank  failed.  On  the  morning  of  the  19th,  according  to  the  course  of  dealing  between 
the  two  banks,  the  Dartmouth  gave  credit  to  the  Totnes  bank  for  the  amount  of  the  notes,  and  it  was  held 
that  A.  was  entitled  to  recover,  for  the  giving  credit  was  equivalent  to  payment.  Gillard  v.  Wise,"^  5  B.  & 
C.  134.  See  2  Ad.  &  Ell.  36.8  Spratt  v.  Hobhouse,^  4  Bing.  173,  where,  per  Best,  C.  J.,  the  principle  in  all 
the  cases  is  tiiat  if  a  thing  be  received  as  money,  it  may  be  treated  as  such  in  an  action  for  money  had  and 
received. 

money,  will  support  this  action.  Mann  v.  Waite,  17  Mass.  560.  Witherupv.  Hill,  9  S.  &  R.  11.  Under  the 
statute  of  Anne  against  gaming,  this  action  lies  for  money  lost  at  gaming,  though  the  winner  was  paid  in 
goods.  Hook  V.  Boleler,  3  Har.  &  M'Hen.  348.  Assumpsit  for  money  had  and  received  may  be  maintained 
by  the  indorsee  of  a  promissory  note  against  any  previous  party  to  the  note.  Ellsworth  v.  Brewer,  11  Pick. 
316.) 
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to  the  use  of  the  drawer  (t).  The  receipt  of  provincial  notes  by  the  de- 
fendant, which  he  has  received  as  money,  is  evidence  of  a  receipt  of 
money  by  him  (u)  (A);  and  it  may  be  laid  down  as  a  general  rule,  that 
if  a  thing  be  received  as  money,  it  may  be  treated  and  recovered  as 
such  (x)  (B). 

Upon  a  count  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiff,  the  latter  may  prove  the  receipt  of  money  by  the  defen- 
dant and  his  deceased  partner,  and  also  the  receipt  of  money  by  the 
defendant  himself  to  the  use  of  the  plaintiff;  for  every  partner  is  liable  for 
the  whole,  and  the  proving  that  another  person,  together  with  the  defendant 
received  the  money,  does  not  negative  the  allegation  that  the  defendant 
himself  received  it,  and  therefore  there  is  no  variance  (y). 

Money  received  by  the  defendant's  authorized  agent,  is  money  received 
by  the  defendant.  But  where  money  is  received  by  the  mutual  agent  of 
both  plaintifiand  defendant,  it  cannot  be  recovered  by  the  former  as  received 
by  the  latter  to  his  use  (z). 

Where  money  was  put  into  a  banking-house,  for  the  purpose  of  taking 
up  a  particular  bill  then  lying  there  for  payment,  although  the  banker's 
clerk  said  at  the  time  that  he  could  not  give  up  the  bill,  but  took  the 
money,  it  was  held  to  be  money  had  and  received  to  the  use  of  the  owner 
and  holder  of  the  bill,  and  that  it  could  not  be  applied  by  the  bankers  to 
the  general  account  of  the  acceptor,  who  had  paid  the  money  («)  (C). 
But  where  ^,  sent  bills  to  B.,  his  banker,  directing  him  to  pay  part  of  the 
produce  to  C,  and  £.  refused  to  act  upon  the  order,  but  received  the  pro- 
duce of  the  bills,  it  was  held  that  C.  could  not  maintain  an  action  against 
B.  for  so  much  money  had  and  received  to  his  use,  since,  as  between  the 
plaintiff  and  defendant,  there  was  no  privity,  either  express  or  implied  (6). 

And  where  money  has  been  received,  with  directions  to  pay  it  to  another 
in  discharge  of  a  bill,  but  the  order  is  revoked  before  payment,  and  the 
receiver  is  directed  to  hold  it  for  another  purpose,  the  holder  of  the  bill 
cannot  maintain  this  action  (c). 

A  banker  who  takes  credit  with  the  underwriter  for  a  loss  due  to  the 
principal,  whereupon  the  name  of  the  underwriter  is  proved  from  the 

(<)  Thomson  v.  Morgan,  3  Camp.  101.     And  see  Bills  of  Exchange. 

(w)  Pickard  v.  Banks,  13  East,  20.  Fox  v.  Cutworth,  cited  4  Ding.  179.  And  even  in  a  criminal  case,  on 
an  indictment  for  obtaining  money  by  means  of  a  false  tol;en,  the  receipt  of  a  bank-note  of  the  same  amount 
has  been  held  to  be  evidence  to  the  jury  of  the  receipt  of  the  money  at  the  Bank. 

(x)  Per  Best,  J.  in  Spratt  v.  Hohhouse,  4  Bing.  179.  An  agent  for  the  sale  of  goods,  refusing  to  account 
after  a  reasonable  time,  may  be  presumed  to  have  sold  them.  Hunter  v.  Welsh,^  1  Starkie's  C.  224.  But 
where  a  defendant,  sued  for  the  proceeds  of  a  bill,  admitted  that  he  had  paid  it  into  his  banker's,  and  the 
banker's  clerk  was  called  to  prove  that  credit  was  given  to  the  defendant  for  the  bill,  the  evidence  was  held  to 
be  insufficient  without  the  production  of  the  bill.     Atkinson  v.  Owen,^  2  Ad.  &,  Ell.  35;   4  N.  &  M.  123. 

(y)  Richards  v.  Heather,  1  B.  &  A.  29,  in  which  the  doctrine  laid  down  in  Spalding  v.  Mure  and  others,  6 
T.  R.  363,  was  overruled. 

(z)  Goods  were  consigned  to  A.  and  B.,  in  return  for  goods  sent  out  by  the  plaintiff,  with  orders  to  sell  and 
hold  the  proceeds  to  the  order  of  the  defendant,  who  had  a  lien  on  the  goods;  it  was  held  that  the  plaintiff 
could  not  recover  the  surplus  from  the  defendant.     Tenant  v.  Mackintosh,  4  B.  &  A.  594. 

(a)  De  Bernales  v.  Fuller,  14  East,  590,  in  the  note. 

(6)  Williams  v.  Everett,  14  East,  582. 

(c)  Stewart  v.  Fry,3  7  Taunt.  339;  1  Moore,  74. 

(A)  (Mason  v.  Waite,  17  Mass.  R.  560.  Phillips  v.  Blake,  1  Mete.  156.  Contra  Filffo  v.  Penny,  2 
Murph.182) 

(B)  (Ainslie  v.  Wilson,  7  Cow.  662.     Arms  v.  Ashley,  4  Pick.  74.) 

(C)  (But  if  there  be  no  privity  between  the  parlies  there  must  be  mala  fides,  an  unjust  receipt  of  the 
money,  or  at  least  a  receipt  of  it  without  a  valuable  consideration.  Rapelye  v.  Emory,  2  Dall.  54.  Winter 
V.  Bank  of  New  York,  2  Caines,  337.  Hall  v.  Marston,  17  Mass.  R.  579.  Eagle  Bank  v.  Smith,  5  Conn. 
71.     Graham  v.  Bank  of  U.  States,  5  Ohio,  266.) 
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policy,  is  *estopped  from  objecting  that  he  has  not  received  the  money  {d). 
Where  an  agent  refuses  to  account  for  property  delivered  to  him  to  be  sold, 
and  the  contrary  does  not  appear,  a  presumption  arises  that  he  has  sold  it, 
and  received  the  value.  And  the  same  presumption  may  be  made  against 
a  wrong-doer  who  has  wrongfully  possessed  himself  of  property  which  he 
refuses  to  produce  or  account  for  (e).  But  where  goods  distrained  by  the 
plaintiff  were  redelivered  by  him  to  the  defendant,  on  a  promise  by  the 
latter  to  pay  the  rent,  it  was  held  that  the  action  for  money  had  and  received 
was  not  maintainable;  for,  as  the  goods  were  not  delivered  to  be  sold,  no 
presumption  as  to  the  receipt  of  money  could  arise  [f). 

The  plaintiff  can  recover  no  more  than  the  net  sum  received,  without 
interest  {g). 

The  plaintiff  must  not  only  prove  the  receipt  of  the  money,  but  also  an  To  the  use 
undertaking,  express  or  implied,  on  the  part  of  the  defendant,  to  pay  it  to  o?  the 

him.  plaintiff. 

In  numerous  instances  the  undertaking  is  merely  of  the  latter  description. 
The  action  for  money  had  and  received  resembles  a  bill  in  equity  (A);  and 
whenever  the  defendant  has  received  money  to  which  the  plaintiff  is  in 
justice  and  equity  entitled  the  law  implies  a  debt,  and  gives  this  action 
quasi  ex  contractu. 

The  plaintiff  must,  therefore,  prove  an  undertaking  on  the  part  of  the 
defendant  to  pay  the  money;  or  a  legal  (i),  or  at  least  an  equitable  title  in 
himself  to  demand  it  (A). 

(d)  Andrew  v.  Robinson,  3  Camp.  122. 

(e)  Longchamp  v.  Kenney,  Doug.  137.  The  defendant  got  possession  of  a  masquerade  ticket  given  to  the 
plaintiff  to  dispose  of,  and  to  account  to  the  owner  for  the  proceeds;  and  on  being  required  by  the  owner  to 
pay  the  produce,  said,  Well  if  I  have  it,  vehat  then?  go  to  the  person  who  received  it  of  you ;  let  him  pay  it. 
The  defendant  on  the  trial  did  not  produce  the  ticket,  and  it  was  held  that  there  was  presumptive  evidence 
of  the  receipt  of  money. 

(/)  Leary  v.  Goodson,  4  T.  R.  687. 

ig)  Walker  v.  Constable,  1  B.  &  P.  306.     Tappenden  v.  Randall,  2  B.  &  P.  447. 

{h)  Per  Ld.  Mansfield,  Cowp.  793.  It  has  been  held  that  assignees  of  a  bankrupt  may  recover  against  his 
trustees  in  trust  to  permit  the  trader  to  receive  the  proceeds  for  his  life,  such  proceeds  as  were  received  after 
notice  of  the  bankruptcy.     Allen  v.  ImpetQ  8  Taunt.  263. 

(t)  The  plaintiff  is  not  always  entitled  to  recover  in  this  form  of  action,  even  although  he  can  show  a  legal 
or  equitable  title  to  money  received,  without  showing  some  privity  with  tlie  defendant,  created  either  by  the 
fact  of  receiving  the  money  or  by  the  circumstances.  See  Baron  v.  Husband,^  4  B.  &  Ad.  611.  Wharton  v. 
Wa/A:er,3  4  B.  &,C.  163.  '&o««  v.  FarA:er,  3  Mer.  652.  Wedlake  v.  Hurley,lC.Sc3.Q^.  Sims  y.  Britain,* 
4  B.  &  Ad,  375.  A.  B.  and  others,  being  owners  of  a  ship  iu  the  East  India  Company's  service,  B.  the 
managing  owner  employs  C.  as  his  agent,  to  receive  and  pay  monies  on  accoutit  of  the  ship;  C  receives  a 
sum  from  the  East  India  Company  on  account  of  the  ship,  on  a  receipt  signed  by  B.  as  managing  owner, 
and  by  another  owner,  and  placed  the  money  to  B.'s  credit;  held  that  there  was  no  privity  bet\veen  C.  and 
the  part  owners,  and  that  the  action  was  not  maintainable  against  C,  lb.  The  action  does  not  lie  against 
a  sheriff  for  not  paying  rent  due  on  an  execution  against  the  tenant.  Green  v.  Austin,  3  Camp.  260.  Where 
the  plaintiff  and  defendant  each  paid  A.,  a  witness,  his  expenses,  the  loser,  after  paying  the  winner  his  taxed 
costs,  cannot  recover  from  A.  for  money  had  and  received.  Crompton  v.  Hutton,  3  Taunt.  230.  Benson  v. 
Schneider,  1  Moore,  76.  And  see  Williams  v.  Everett,  14  East;  supra,  81.  A  bank  bill  was  remitted  to  A., 
with  an  indorsement,  "  pay  to  the  order  of  B.  (the  defendant),  under  provision  for  my  note  in  favour  of  C." 
(the  plaintiff);  B,  received  the  proceeds,  but  refused  to  pay  them  over  to  C;  held,  in  an  action  for  money  had 
and  received  by  C,  that  the  action  was  not  maintainable,  without  something  having  been  done  by  the  re- 
mitter of  the  bill  amounting  to  privity  or  assent.  Wedlake  v.  Hurley,  1  C.  &  J.  83.  The  clerk  to  an  at- 
torney, in  the  absence  of  the  latter,  receives  a  payment  on  account  of  a  client  of  the  attorney,  and  gives  a 
receipt  in  his  master's  name;  the  attorney  never  returns;  the  client  cannot  recover  from  the  clerk;  for  there 
was  no  privity  of  contract.  Stephens  v.  Badcock,^  3  B.  &  Ad.  354.  But  where  an  assignee  under  a  bank- 
rupt's commission  was  insane,  it  was  held  that  his  brother,  who  received  money  due  to  the  estate,  was  liable 
to  a  new  assignee.  Stead  v.  Thornton,  3  B.  &  Ad.  357.  A  party,  afler  improperly  allowing  the  debtor  to 
be  discharged  without  paying  the  full  debt,  paid  out  of  his  own  monies  lOOZ.,  which  was  agreed  to  be  re- 

( A)  (If  one  purchase  a  foreign  bill  of  exchange,  which  he  loses  before  it  is  presented,  and  the  seller  refuse 
to  give  a  second  bill,  the  purchaser  may  recover  back  the  purchase  money.     Murray  v.  Carrott,  3  Call,  373.) 
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*The  mere  bearer  of  money  from  one  person  to  another  cannot  be 
sued  (k). 

The  assignees  under  a  joint  commission  against  ,ji.  and  JB.  cannot  recover 
money  paid  by  B.  before  his  own,  but  after  r^.'s  bankruptcy,  either  as 
money  had  or  received  to  the  use  of  the  bankrupts,  before  the  bankruptcy, 
or  to  the  use  of  the  assignees  since  (/). 

Where  money  has  been  paid  into  the  hands  of  a  trustee  for  a  specific 
purpose,  it  cannot  be  recovered  so  long  as  the  trust  subsists,  except  accord- 
ing to  the  terms  of  the  trust.  Thus,  money  deposited  by  htigating  parties 
in  the  hands  of  a  trustee,  in  trust  for  the  party  entitled,  cannot  be  sued  for 
except  by  the  party  entitled  {771).  A  holder  of  money  to  be  paid  over  to 
the  party  entitled  according  to  the  decision  of  a  referee,  cannot  be  recovered 
by  the  party  entitled,  previously  to  notice  to  such  holder  of  the  decision  of 
the  referee  {?i).  Where  money  has  been  deposited  with  an  attorney  to 
conduct  a  particular  suit,  it  cannot  be  recovered  till  the  specific  purpose  be 
proved  to  be  at  an  end  (o). 
Money  ob-  The  plaintiff  is  entitled  to  recover  where  he  can  show  that  the  defendant 
tained  by  jj^s  received  money  belonging  to  him  under  any  fraud,  false  colour  or  pre- 
^'"^"'''  tence  (A),  as,  that  he  has  received  the  rents  of  the  plaintiff's  estate  [p), 
under  pretence  of  title,  or  as  an  intruder  into  the  plaintiff's  office  (9);  and 
the  title  to  the  office  may  be  tried  in  such  an  action  (r).  But  in  such  case 
the  plaintiff  cannot  maintain  the  action  unless  he  has  a  legal  title  to  the 
profits  so  received  by  possession  of  the  office;  and  therefore  the  nominee  of 
a  perpetual  curacy  cannot  maintain  an  action  for  money  had  and  received 
against  an  intruder  before  he  has  been  licensed  (s),  although  it  would  be 
otherwise  in  the  case  of  a  donative  (t).  So  the  action  will  not  lie  to 
recover  mere  gratuitous  donations  to  an  intruder,  such  as  are  given  by 
strangers  for  showing  a  church  (w). 

So  the  plaintiff  may  recover  in  any  case  where  the  defendant  has  by 

turned  to  him  as  soon  as  the  residue  of  the  debt  was  recovered;  held,  that  as  soon  as  received  it  became 
money  had  and  received  to  the  use  of  the  person  so  paying  it,  and  that  he  need  not  declare  as  on  a  contract 
depending  on  the  contingency.  Platls  v.  iean.i  3  C.  &  P.  561.  Per  Lord  Mansfield,  Moses  v.  Macfarlane, 
Burr.  1008;  and  per  Ld.  EUenborougli,  (4  M.  »fe  S.  478):  the  action  is  maintainable  wherever  the  money  of 
one  man  has,  without  consideration,  got  into  the  pocket  of  another. 

(A-)  Coles  V.  Wright,  4  Taunt.  1D8;  and  see  Buller  v.  Harrison,  Cowp.  566.  Cox  v.  Prentice,  3  M.  &  S. 
344.  Edwards  v.  Hodding,^  5  Taunt.  815.  Horsefall  v.  Hundley,^  8  Taunt.  136,  But  an  agent  who  pays 
over  money  after  notice  that  the  right  is  disputed,  is  liable.     Edwards  v.  Hodding,^  5  Taunt.  181. 

(I)  Smith  v.  Goddard,  3  B.  &  P.  465.  But  being  joint  assignees  of  both,  they  may  recover  for  money  had 
and  received  to  the  use  of  either.     See  tit.  Bankrupt. 

(m)  Kerr  v.  Osborne,  9  East,  378.  And  money  so  deposited  can  be  recovered  from  the  stakeholder  only, 
and  not  from  the  principal  debtor,  lb. 

(n)  Wilkinson  v.  Godfrey,*  9  Ad.  «fc  Ell.  536.  And  it  was  held  that  his  changing  the  cheque  which  he 
held,  into  money,  did  not  render  him  liable. 

(0)   Case  v.  Roberts,^  Holt's  C.  500. 

(/))  For  in  such  case  an  action  of  account  will  lie;  and  whenever  an  account  will  lie,  an  action  ofindebita- 
tus  assumpsit  will  lie.     Aris  v.  Stvkely,  2  Mod.  260;  1  Salk.  9. 

(7)  Aris  V.  Slukely,  2  Mod.  260;  T.  Jon.  126;  1  Lev.  245;  2  Show.  21. 
(r)  Ibid,  and  2  Vent.  170;  7  Mod.  147. 

(8)  Powell  V.  Milhank,  1  T.  R.  399,  n.     R.  v.  Bishop  of  Chester,  I  T.  R.  403., 

(0  Powell  V.  Milbank,  1  T.  R.  399,  n.;  jR.  v.  Bishop  of  Chester,  1  T.  R.  403.     For  there  the  title  accrues 
upon  mere  nomination, 
(u)  Boyter  v.  Dodsworlh,  6  T.  R.  631.     [See  8  Taunt.  265.    2  Moore,  247.]6 

(A)  (If  one  overreaches  another  by  false  allegations,  or  fraudulent  concealments,  the  law  will  compel  him 
to  pay  over  the  money  obtained  by  such  means,  to  the  party  to  whom  in  equity  and  good  conscience  it  be- 
longs. Bliss  V.  Thompson,  4  Mass.  R.  488.  So  special  assumpsit  lies  to  recover  damages  on  a  warranty 
express  or  implied  on  a  fraudulent  sale  of  property.     Kimball  v.  Cunningham,  4  Mass.  R.  502.) 
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ASSUMPSIT:  FRAUD. 


fraud  or  deceit  received  money  belonging  to  the  plaintiff  (A);  for  he  may  Waiver  of 
waive  the  *tort,  and  rely  upon  the  contract  which  the  law  implies  for  him;^°''V 
as  where  the  plaintiff's  clerk  having  received  bills  from  customers  for  the 
plaintiff,  pays  them  over  to  the  defendant  to  effect  illegal  insurances  (x).  Fraud. 
Where  t^.  under  false  pretences  procured  a  bill  of  exchange  from  B.,  and 
./^.'s  assignees  received  the  amount,  it  was  held  that  B.  might  recover 
against  the  assignees  for  money  had  and  received  (y). 

In  the  case  of  ^ris  v.  Stukely  (z),  it  was  said  by  the  Court,  that  inde- 
bitatus  assumpsit  would  lie  for  rent  received  by  one  who  pretended  a 
title,  because  au  action  of  account  would  lie.  But  this,  it  should  seem, 
must  be  understood  of  rent  received  from  a  lawful  tenant,  where  an  eject- 
ment cannot  be  brought;  for  it  seems  that  an  action  of  account  does  not 
lie  against  a  disseisor,  or  other  wrong-doer  (a).  And  it  has  been  held,  that 
an  action  of  assumpsit  for  rents  received  would  not  lie  against  a  defendant 
who  claimed  title  to  the  premises  {b). 

But  it  was  held  that  a  woman  might  recover  against  a  man  who,  having 
a  wife  alive,  pretended  to  marry  her,  and  received  the  profits  of  her 
estates  (c). 

Where  a  creditor  of  a  bankrupt  received,  in  common  with  the  rest  of 
the  creditors,  a  composition  of  Ss.  in  the  pound,  and  then  recovered  the 
whole  amount  from  the  acceptor  jf  a  bill  which  he  held  as  a  security  for 
the  debt,  it  was  held  that  the  bankrupt  was  entitled  to  recover  the  amount 
as  money  had  and  received  to  iiis  use  {d). 

{x)  Clarke  v.  Shee,  Cowp.  197.  Lightly  v.  Clousfon,  1  Taunt.  112.  Fades  v.  Vandeput,  5  East,  39,  n. 
See  B.  N.  P.  130;  Kitchen  v.  Campbell,  3  VVils.  304,  where  goods  were  sold  under  an  execution  after  an  act 
of  bankruptcy  committed.  Read  v.  James, ^  I  Starkie's  C.  134;  B.N.  P.  131.  Thomas  \.  Whip,B.l!i.P. 
133,  where  Parker,  Ch.  J.  said  he  knew  of  two  cases  only  where  the  plaintiff  had  not  such  election;  the  one 
was  in  case  of  money  won  at  play,  and  the  other  in  case  of  money  paid  by  a  bankrupt  (though  on  a  valuable 
consideration,  after  an  act  of  bankruptcy  committed);  for  you  cannot  confirm  the  act  in  part,  and  impeach  it 
for  the  rest.  So  in  general  where  goods  have  been"  wrongfully  taken  and  distrained,  and  converted  into 
money,  the  plaintiff  may  waive  the  tort,  and  recover  the  clear  amount  of  the  money  produced  by  the  sale  of 
the  goods.  See  Feltham  v.  Terry,  B.N.  P.  131;  Cowp.  419;  Aris  v.  Stukely,  2  Mod.  2G0;  T.  Jo.  126;  2 
Show.  21;  Howard  v.  Wood,  2  Lev.  245;  1  Ld.  Ray.  703.  The  sheriffs  seized  and  sold  under  an  execution  a 
pony  claimed  by  a  third  party,  who  it  appeared  had  originally  purchased  it  whilst  under  coverture,  and  had, 
since  her  husband's  death,  kept  and  paid  for  its  feed;  and  it  was  held,  that  as  against  a  mere  wrongdoer,  she 
had  a  sufficient  possessory  title,  and  might  waive  the  tort,  and  sue  for  the  amount  produced  by  the  sale. 
Oughton  V.  Seppings^  1  B.  &  Ad.  241.     See  further  Manifold  v.  Morris,'^  5  Bing.  N.  C.  420. 

(y)  Harrison  v.  Walker,  Peake''sC.  111.  See  Willis  v.  Freeman,  12  East,  636.  8o semble,  where  a.  lega- 
tee obtains  payment  from  an  executor  by  fraud.  Crockford  v.  Winter,  1  Camp.  124.  So  where  the  defen- 
dant, being  a  married  man,  married  the  plaintiff,  and  received  the  rents  of  her  land.  1  Salk.  28.  And  see 
Abbots  v.  Barry,*  2  B.  t&  B.  369;  5  B.  Moore,  98.  Hogan  v.  Shee,  2  Esp.  C.  522.  Bristow  v.  Eastman, 
Peake,  223;  1  Esp.  C.  172. 

(z)  2  Mod.  260.  (a)  Bac.  Ab.  Accompt,  [B.] 

(6)  By  Wilson,  J.  in  Cunningham  v.  Lawrents,  1  Bac.  Ab.  260,5th  edit,  in  the  note;  and  he  nonsuited  the 
plaintiff.     And  see  Use  and  Occupation;  and  infra,  85,  n.  (o). 

(c)  Hassen  v.   Wallis,  1  Salk.  28. 

{d)  Slock  V.  Mawson,  1  B.  «fc  P.  286.  There  was  a  clause  in  the  deed  by  which  the  creditors  agreed  to 
release  all  debts  and  to  give  up  all  securities,  &c.;  and  it  was  the  clear  intention  of  the  parties  that  all  should 
share  equally;  and  it  was  a  fraud  on  the  other  creditors  to  receive  more  than  they  did.  Where  the  creditors, 
by  an  instrument  not  under  seal,  agreed  to  receive  a  composition  of  12s.  in  the  pound,  payable  by  instal- 
ments, and  the  agreement  did  not  contain  any  stipulation  for  delivering  up  collateral  securities,  it  was  held 
that  a  creditor  might  avail  himself  of  a  collateral  security,  (a  bill  drawn  by  the  insolvent  and  accepted  by  a 
third  person);  Thomas  v.  Courtnay,  1  B.  &,  A.  1;  for  an  undertaking  to  deliver  up  securities  was  not  to  be 

(A)  (When  a  tort  may  be  waived  and  assumpsit  maintained.  Whitwell  et  al.  v.  Vincent,  4  Pick.  449. 
Lamb  v.  Clark,  5  Pick.  193.    Jones  v.  Hoar,  5  Pick.  285.     Miller  et  al,  v.  Miller,  7  Pick.  133. 

An  action  for  money  had  and  received,  lies  against  one  who  has  tortiously  taken  the  chattel  of  another, 
and  manufactured  it  into  a  different  article,  and  in  that  state  has  sold  it  and  received  t!ie  money  for  it.  Gil- 
more  v.  Wilbur,  12  Pick.  120.  But  assumpsit  will  not  lie  to  recover  the  uaZwe  of  a  personal  chattel,  alleged 
to  belong  to  the  plaintiff,  but  in  the  possession  of  one  and  claimed  by  another.  Willet  v.  Willet,  3  Watts, 
277. 
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*The  defendant  having  obtained  payment  by  a  false  representation  of 
default  in  the  plaintiff's  agent  in  honouring  a  bill  given  for  the  amount, 
it  is  not  necessary  previous  to  the  action  to  tender  the  bill;  for  the  right 
accrues  on  the  payment  of  the  money  upon  the  misrepresentation  of 
facts  (e). 
Duress.  So  the  plaintiff  may  show  that  he  has  been  compelled  by  duress  to  pay 

money  to  the  defendant;  as  that  he  was  obliged  to  pay  an  exorbitant 
demand  to  retrieve  his  goods  from  pawn  (/),  or  to  procure  his  admission 
into  a  copyhold  (g);  or,  being  a  publican,  that  it  was  paid  to  the  justices 
of  a  borough,  who  unlawfully  demanded  it  in  order  to  procure  a  renewal 
of  his  license  (A);  or  to  the  toll-keeper  of  a  turnpike  gate  (i);  or  to  a  sheriff 
who  exacts  a  larger  fee  than  he  is  entitled  to  (k);  for  in  such  cases  the 
parties  are  not  on  an  equal  footing,  and  the  payment  cannot  be  considered 
as  voluntary  (/).  So  it  lies  to  recover  money  levied  under  a  conviction 
which  has  been  quashed  (m);  or  money  which  has  been  paid  to  a  revenue 
officer  to  procure  the  release  of  goods  seized  as  forfeited  (n),  but  which 
were  not  liable  to  be  seized.  The  plaintiff  cannot,  however,  substitute 
this  form  of  action  for  the  more  appropriate  ones  of  trespass  or  replevin, 
when  they  are  the  specific  remedies  provided  by  the  law  for  the  particular 
grievance  (o).  And  therefore  where  the  proprietor  of  cattle  wrongfully 
*86  *distrained,  pays  money  in  order  to  obtain  the  possession  of  them,  he  can- 
not recover  it  in  an  action  for  money  had  and  received,  but  must  proceed 
in  replevin  or  trespass  (p).    So  it  is  if  a  tenant,  under  threat  of  distress, 

implied.  So  where  a  plaintiff  has  been  induced  by  a  fraud  and  deceit  to  purchase  goods  or  an  interest  in 
land,  to  which  the  vendor  has  no  title,  in  consequence  of  which  he  has  lost  the  goods  or  lands,  an  action  lies 
to  recover  the  price.  Matthews  v.  Hollings,  Woodfall's  Landlord  and  Tenant,  2d  edit.  35;  Cripps  v.  Reed, 
6  T.  R.  606;  infra,  tit.  Failure  of  Consideration. 

(e)  Pope  V.  Wray,  4  M.  &  W.  451. 

(/)  Astley  V.  Reynolds,  Str.  915;  B.  N.  P.  132.  The  court  said  that  it  was  a  payment  by  compulsion,  for  the 
plaintiff  might  have  had  such  an  immediate  want  of  his  goods,  that  an  action  of  trover  would  not  have  an- 
swered his  purpose;  and  the  rule  volenti  non  Jit  injuria  holds  only  where  the  party  has  a  freedom  in  exer- 
cising his  will.  Fitzroy  v.  Gwyllim,  1  T.  R.  153.  Secus,  where  there  is  no  immediate  and  urgent  necessity 
for  the  redemption  of  goods,  or  preservation  of  the  person.     Fulham  v.  Down,  6  Esp.  C.  26,  n. 

(g)  Leake  v.  Lord  Pigot,  Staff.  Sum.  Ass.  1799,  Sel.  N.  P.  87. 

(h)  Morgan  v.  Palmer,^  2  B.  &  C.  729. 

(i)  Fearnley  v.  Morley,^  5  B.  &  C.  25.  Parsons  v.  Blundy,  Wightw.  22.  See  also  Shaw  v.  Woodcock^  7 
B.  &  C.  73.     Athe  v.  Backhouse,  3  M.  &  W.  646. 

(k)  Dew  V.  Parsons,  2  B.  &  A.  563. 

(l)  Water  house  v.  Keen,*  4  B.  &  C.  200.  Notice  of  action  ought  to  be  given  of  such  an  action,  where  the 
statute  requires  it,  for  anything  done  under  that  Act.  Ibid.  Where  the  toll  is  imposed  on  carriages  drawn 
hy  horses,  and  an  exemption  for  persons  repassing  the  same  day  with  the  same  horses  and  carriage,  or  with 
the  same  horses  or  carriage,  and  the  same  carriage  returns  the  same  day  drawn  by  different  horses,  no  second 
toll  is  payable.  Williams  v.  Sangar,  10  East,  56.  Waterhouse  v.  Keen,'^  4  B.  &  C.  200.  Jackson  v.  Curwen,^ 
5  B.  &  C.  31.  Chambers  v.  Williams,  5  B.  &  C.  36.  When  the  toll  is  upon  horses  drawing  the  carriage, 
with  a  similar  exemption,  no  second  toll  is  payable  if  the  same  horses  return  with  a  different  carriage.  Gray 
V.  Shilling,^  2  B.  &  B.  30;  per  Bayley,  J.  5  B.  &  C.  34.  Norris  v.  Poate,''  3  Bingh.  41.  Where  the  toll  is  on 
horses,  and  the  exemption  is  in  respect  of  the  same  horses  and  carriage,  a  second  toll  is  payable  unless  both 
carriage  and  horses  be  the  same.  Loaring  v.  Stone,^  2  B.  &  C.  515.  An  exemption  of  horses  attending  cattle 
returning  from  pasture,  does  not  exempt  a  horse  ridden  by  the  owner  to  fetch  cattle  from  pasture.  Harrison 
V.  Brough,  6  T.  R.  706.  See  further  as  to  the  construction  of  Acts  imposing  tolls,  &,c.,  Leeds  and  Liverpool 
Canal  Company  v.  Hustler,^  IB.  &  C.  424.  R.  v.  Trustees  of  Bury  and  Slratton  Roads,^o  4  B.  &  C.  363. 
Phillips  V.  Hooper,  2  Chitty,  112.  Major  v.  OxAam,"  5  Taunt.  340.  Harrison  v.  James,^^  2  Chitty's  C.  T. 
M.  547. 

(jn)  Feltham  v.  Terry,  B.  N.  P.  131,  cited  Cowp.  419;  1  T.  R.  387. 

(n)  Irving  v.  Wilson,  4  T.  R.  485. 

(o)  Where  the  defendant  claims  title,  an  action  o( assumpsit  for  the  rents  will  not  lie  against  him,  supra, 
84,  note  (b);  and  semhle,  he  ought  to  bring  ejectment,  or  if  ejectment  cannot  be  brought,  an  action  against 
the  tenant  who  paid  the  rent  in  his  own  wrong.  Cunningham  v.  Laurents,  1  Bac.  Ab.  260,  5th  ed.  And 
in  an  action  for  use  and  occupation  by  a  stranger,  the  title  cannot  be  tried.  Morgan  v.  Ambrose,  Peake's 
Ev.  258.     And  sec  Slaplejield  v.  Yewd,  and  Sadler  v.  Evans,  B.  N.  P.  133. 

(/))  Lindon  v.  Hooper,  Cowp.  414.     In  Anscomb  v.  Shore,  1  Camp.  C.  285,  Sir  J.  Mansfield,  C.  J.  held,  that 
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pays  more  rent  than  is  due  {q).  But  it  was  held  by  the  Court  of  Common 
Pleas,  in  a  subsequent  case,  that  the  action  lies  to  recover  money  which 
has  been  obtained  through  fear  of  process  by  distress  by  an  excess  of 
authority,  although  it  had  been  paid  over  to  a  third  person,  who  was  the 
proper  officer  to  whom  it  should  have  been  paid,  in  case  the  distress  had 
been  legally  made  (r). 

So  where  money  lias  been  paid  under  a  mistake  to  one  who  is  not  Mistake, 
entitled  to  receive  it,  and  who  has  no  claim  in  conscience  to  retain  it  {s)  (A); 
as  where  money  is  paid  to  the  assignees  of  a  bankrupt  by  a  debtor  to  the 
bankrupt,  without  claiming  a  set-off  due  to  him  {t).  And  so  it  was  held 
where  the  defendant,  supposing  himself  to  be  the  legal  representative  of  a 
lessee  for  years,  sold  the  term  and  delivered  the  lease  to  the  plaintiff,  who 
was  afterwards  ejected  by  the  rightful  administrator  {ii).  But,  although 
the  party  paid  the  money  under  a  mistake,  in  fact,  yet  if  he  was  guilty  of 
negligence  in  doing  so,  where  he  might  have  known  the  fact,  and  ought  to 
have  known  it,  he  cannot  recover  (B).  As  where  the  drawee  of  a  bill  of 
exchange,  the  signature  of  the  drawer  being  forged,  pays  the  amount  {x). 
So  where  bankers  paid  the  amount  of  a  forged  acceptance  to  an  innocent 
holder  for  value  {y).    So  a  fortiori,  if  the  party  who  pays  by  mistake 

an  action  on  the  case  would  not  lie  for  detaining  cattle  distrained  damage-feasant  after  tender  of  amends, 
the  tender  not  having  been  made  till  after  the  impounding. 

{q)  Knibbs  v.  Hall,  1  Esp.  84.     Lothian  v.  Henderson,  3  B.  &  P.  529. 

(r)  Snowden  v.  Davis,  I  Taunt.  359.  [9  Johns.  201.  Ripley  v.  Gelstone,]  Upon  a  distress  made,  the 
tenant,  in  consideration  of  forbearance,  promised  to  pay  the  broker's  charges;  time  was  accordingly  given, 
and  the  charges  paid,  but  the  amount  tliereof,  as  well  as  of  the  rent  demanded,  was  at  the  time  objected  to; 
held  that  the  payment  was  not  voluntary,  and  that  he  might  recover  back  such  charges  as  were  not  usually 
allowed;  the  broker,  as  a  public  officer,  cannot  be  permitted  to  exceed  them.  Hills  v.  Street,^  5  Bing.  237, 
and  2  M.  &  P.  98.  A  creditor,  upon  threats  of  proceeding  to  a  bankruptcy,  obtained  from  his  debtor,  before 
signing  a  composition  deed,  bills  to  the  full  amount  of  his  debt,  which  he  indorsed  over  to  a  third  person, 
who,  when  they  became  due,  enforced  payment  from  the  debtor  by  action;  held,  that  it  was  not  to  be  deemed 
a  case  of  par  delictum,  but  as  of  money  obtained  illegally  and  extorsively,  and  might  be  recovered  back  as 
money  had  and  received  by  the  defendant,  through  the  medium  of  the  person  to  whom  by  his  order  it  was 
paid.     Smith  v.  Cuff,  6  M.  &,  S.  160. 

(s)  Bonnell  v.  Foulkes,  2  Sid.  4.     Cripps  v.  Reed,  6  T.  R.  606. 

It)  Bize  v.  Dickinson,  1  T.  R.  285.  Milnes  v.  Duncan,^  6  B.  &  C.  671.  Hodgson  v.  Williams,  6  Esp.  C. 
29.     Vide  Cobdin  v.  Kenrick,  4  T.  R.  432,  in  not.  and  injfra, 

(u)  Cripps  V.  Reed,  6  T.  R.  606. 

Ix)  Price  v.  Neale,  3  Burr.  1554;  Abbott,  L.  C.  J.  in  Wilkinson  v.  Johnson,^  3  B.  &  C.  428,  observed,  that 
the  opinion  of  Lord  Mansfield  in  this  case  appears  to  have  been  grounded,  not  on  the  delay,  but  on  the 
general  principle  that  an  acceptor  is  bound  to  know  the  handwriting  of  the  drawer,  and  that  it  is  rather  by 
his  fault  and  negligence  than  by  his  mistake  that  he  pays  on  a  forged  signature.  An  acceptor  of  a  bill  of 
exchange  is  liable  though  the  bill  be  forged.  Smith  v.  Chester,  1  T.  R.  654;  infra,  tit.  Bill  of  Exchange. 
Where  the  drawee,  without  looking  at  the  bill  on  its  being  presented  for  payment,  desired  the  holder's  clerk, 
who  presented  it,  to  call  again  on  a  subsequent  day,  Lord  Kenyon  held  that  he  was  not  excluded  from  the 
defence  of  forgery  of  the  drawer's  signature,  as  he  had  not  looked  at  the  bill.  But  on  proof  that  the  defend, 
ant  had  in  other  instances  paid  bills  so  drawn,  he  being  connected  with  the  supposed  drawer  in  business.  Lord 
Kenyon  held  that  he  could  not  set  up  forgery  as  a  defence.     Barber  v.  Gingell,  3  Esp.  C.  60. 

(y)  Smith  v.  Mercer,  1  Marsh.  453.  Chambre,  J.,  who  tried  the  cause,  thought  that  the  plaintiffs  were 
entitled  to  recover.  Dallas  and  Heath,  Js.  were  of  opinion  that  they  were  not  so  entitled,  on  the  ground  of 
the  fault  or  neglect  of  the  plaintiffs,  who  ought  to  have  known  the  signature  of  their  customer.  Gibbs,  C.  J. 
held,  that  the  delay  which  had  occurred  (the  forgery  not  having  been  discovered  for  a  week)  was  sufficient 
for  the  decision  of  the  cause;  intimating,  however,  that  he  did  not  mean  to  dissent  from  the  larger  ground 
on  which  the  case  had  been  put  by  the  two  former  Judges.  See  also  Hall  v.  Fuller,*  5  B.  &  C.  759;  infra, 
tit.  Negligence. 

(A)  Bond  V.  Hays,  12  Mass.  R.  34.  Lazell  v.  MiUer,  15  Mass.  R.  207.  Dickens  v.  Jones,  6  Yerg.  483. 
Where  an  administrator  supposing  an  estate  solvent  pays  a  creditor  of  the  estate  more  than  his  distributive 
share  upon  final  settlement,  the  administrator  may,  in  his  individual  character,  recover  back  the  excess  in 
an  action  for  money  had  and  received.     Rogers  v.  Weaver,  5  Ohio,  536.) 

(B)  {Levy  v.  The  Bank  of  the  V.  S.  4  Dall.  234.  S.  C.  1  Binn.  27.  See  also,  The  Salem  Bank  v.  The 
Gloucester  Bank,  17  Mass.  Rep.  1.    See  also,  Wetherill  v.  The  Bank  of  Penns.  1  Miles,  399.) 
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occasions  *delay  and  inconvenience  to  the  holders  of  the  bill  (z).  But  if 
one  party,  under  a  mistake,  induce  another  to  act  on  the  same  mistake,  so 
that  negligence  is  as  imputable  to  the  one  as  to  the  other,  the  latter  is,  on 
the  general  principle,  entitled  to  recover  («), 

If  .£,  being  indebted  to  B.,  pay  the  amount  to  an  attorney,  who  sues  in 
^.'s  name,  but  without  any  authority  from  JB.,  the  latter  may  still  recover 
against  ^.,  but  ,/l.  may  recover  against  the  attorney,  although  he  was  im- 
posed on  by  a  counterfeited  warrant  of  attorney  (6). 

When  money  had  been  paid  on  account,  and  a  dispute  afterwards  occur- 
ring, a  balance  was  struck  omitting  to  notice  the  sums  paid,  and  the  plain- 
tiff paid  tlie  whole  balance,  he  was  permitted  to  recover  as  for  money  paid 
under  a  mistake  of  fact,  in  the  hurry  of  business  (c). 
Mistake  in     But  money  paid  under  a  knowledge  of  all  the  facts,  or  where  the  party 
^^"^*  possesses  full  means  of  knowledge,  cannot  be  recovered  on  the  ground  that 

the  plaintiff  mistook  the  law  (d)  {\)  (A). 

(«)  See  the  cases  last  cited.   Wilkinson  v.  Johnson,^  3  B.  &  C.  428;  and  see  Smith  v,  Chester,  1  T.  R.  654. 

(a)  A.  paid  to  B.  a  navy  bill,  purporting  to  be  of  the  value  of  1,800Z.,  but  which  was  in  reality  worth 
800Z.  only,  a  figure  having  been  forged,  and  it  was  held  that  B.  was  entitled  to  recover  the  difference  from 
A.  who  was  ignorant  of  the  fraud.  Jones  v.  Ryde^  5  Taunt.  488;  1  Marsh.  157.  So  in  Bruce  v.  Bruce,  5 
Taunt.  495.  So  where  the  plaintiff  in  London,  at  the  request  of  the  defendant,  the  holder  of  a  bill  pur- 
porting  to  have  been  indorsed  by  H.  at  M.  and  dislionoured,  paid  the  amount  the  same  day  for  tlie  honour 
of  H.  (whose  name  was  forged),  but  gave  notice  to  the  defendant  in  time  to  enable  him  to  give  notice  of  the 
dishonour  of  the  bill  to  the  previous  parties  by  that  day's  post.  Wilkinson  v.  Johnson,^  3  B.  &  C.  426.  And 
although  the  plaintiff  in  the  above  case  had  struck  out  the  names  of  the  indorsers  subsequent  to  that  of  H, 
it  was  held  that  this  having  been  done  by  mistake,  did  not  alter  the  rights  of  the  parties,  but  was  capable  of 
explanation  by  evidence.  lb.  So  where  the  plaintiffs  discounted  for  the  defendants  a  bill  of  exchange, 
■which  the  latter  did  not  indorse,  and  the  signatures  of  the  drawer  and  acceptor,  the  latter  of  whom  kept  an 
account  with  the  defendants,  were  forged.     Fuller  v.  Smith,'^  R.  &  M.  49. 

(6)  Robson  v.  Eaton,  1  T.  R.  62. 

(c)  Lucas  V.  Worswick,  1  Mo.  &  R.  293.  Where  an  estate  is  sold,  which  turns  out  to  be  of  less  value 
than  the  price  given  for  it,  the  difi'erence  cannot,  in  the  absence  of  fraud,  be  recovered.  Cox  v.  Prentice,  3 
M.  &.  S.  349,  per  Le  Blanc,  J.  But  if  the  parties  agree  to  abide  by  the  weighing  of  any  article,  at  parti- 
cular scales,  and  in  the  weighing  an  error  not  noticed  at  the  time  takes  place,  from  misreekoning  a  weight, 
in  consequence  of  wliich  the  article  is  taken  to  be  of  greater  than  its  real  value,  and  the  price  is  paid,  money 
had  and  received  is  sustainable.     Per  Ld.  Ellenborough,  lb. 

(d)  Bilbie  v.  Lumley,  2  East,  469.  Lowry  v.  Bourdieu,  Dougl.  467.  Chatjield  v.  Paxton,  cited  2  East, 
470.  Duties  v.  Watson,^  2  N.  &  M.  709;  and  see  The  East  India  Company  v,  Tritton,e  3  B.  &  C.  280;  and 
infra,  88,  note  (m).  Ld.  Ellenborough,  in  the  case  of  Bilbie  v.  Lumley,  observed  that  in  the  case  of  Chat- 
jield V.  Paxton,  2  East,  471,  note  (a),  it  was  so  doubtful  on  what  the  case  turned,  that  it  was  not  reported. 

Ashurst,  J.  had  in  that  case  intimated  that  if  money  was  paid  without  full  knowledge  of  the  facts,  and  under, 
what  he  termed,  a  blind  suspicion  of  the  case,  and  was  found  to  have  been  paid  unjustly,  it  might  be 
recovered.  Ld.  Kenyon  observed  that  the  plaintiff  had  not  paid  the  money  under  a  fair  knowledge,  and 
that  he  had  done  so  under  a  protest;  but  Grose  and  Lawrence,  Js.  seem  to  have  doubted  the  sufficiency  of 
these  grounds;  and  Lord  Ellenborough,  in  Bilbie  v.  Lumley,  seems  to  intimate  that  the  principle  of  decision 
in  that  case  was  not  sufficiently  clear  to  make  it  a  precedent.  It  makes  no  difference  that  the  party  paid 
the  money  under  a  protest,  declaring  his  intention  to  bring  an  action  to  recover  it.  Brown  v.  M'Kinnally, 
1  Esp.  C.  279;  see  also  S.  P.  Cartwright  v.  Rowley,  2  Esp.  C.  723.  Upon  the  same  principle,  the  giving  a 
bill  of  exchange  or  promissory  note  for  the  amount  of  a  debt,  precludes  the  debtor  from  afterwards  disput- 
ing the  amount.  Nash  v.  Turner,  2  Esp.  C.  217.  Solo7)ion  v.  Turner,''  1  Starkie's  C.  51.  The  same  reasons 
also  apply  where  the  amount  has  been  allowed  in  account.  Skyring  v.  Greenwood,^  4  B.  &  C.  281.  So  if 
the  vendor  waive  a  contract  for  the  sale  of  goods,  he  cannot  afterwards  insist  on  the  contract  because  he 
waived  the  contract  in  ignorance  of  the  law.  Gomery  v.  Bond,  2  M.  &  S.  378;  see  also  Lothian  v.  Hen- 
derson,  3  B.  &,  P.  520.  So  if  a  drawer  promise  to  pay  a  bill  of  exchange,  with  knowledge  that  time  has 
been  given  to  the  acceptor.  Stevens  v.  Lynch,  12  East,  38.  See  tit.  Bills  of  Exchange.  It  has  even  been  held 
that  a  plaintiff  cannot  recover  in  respect  of  a  claim  which  he  might  have  insisted  on  in  a  former  action 
when  he  was  defendant,  in  reduction  of  damages.     Kist  v.  Atkinson,  2  Camp.  68. 

(1)  [See  Evans'  Pothier,  Appendix,  386—407.  Elting  v.  Scott,  1  Johns.  165.  Warder  S(  al.  v.  Tucker, 
7  Mass.  Rep.  449.  Garland  v.  Salem  Bank,  9  ib.  408.  Grain  v.  Colwell,  8  Johns.  334,  Donaldson  v.  Means, 
4  Dallas,  109.     Selw.  N.  P.  (Whcalon's  cd.)  tit.  Assumpsit.] 

(A)  (Elliot  V.  Swartwout,  10  Pet.  137.  Hubbard  v.  Martin,  8  Yerg,  498.  Ladd  v.  Kenney,  2  N.  Hamp, 
341.    Lee  V.Stuart,  2  Leigh.  16.    Sed  quare.    Elting  v.  Scott,  2  John.  Rep.  121.    Haven  v.  Foster,  9  Pick. 
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*  Where  the  captain  of  a  king's  ship  brought  home  in  her  pubhc  treasure, 
upon  the  pubUc  service,  and  also  treasure  of  individuals  for  his  own  emolu- 
ment, and  received  freight  for  both,  and  paid  over  one-third  of  it  (according 
to  the  usual  practice)  to  the  admiral,  and  having  afterwards  discovered  that 
the  law  would  not  have  compelled  him  to  pay  the  third,  brought  an  action 
against  the  executrix  of  the  admiral  to  recover  it  back;  it  was  held,  that 
he  could  not  recover  back  the  private  freight,  because  the  whole  of  that 
transaction  was  illegal;  nor  the  public  freight,  because  he  had  paid  it  under 
a  full  knowledge  of  the  facts,  although  under  ignorance  of  the  law,  and 
because  it  was  not  against  conscience  for  the  executrix  to  retain  it  (e)  (1). 
Where  money  has  been  paid  by  mistake,  which  the  law  would  not  have 
compelled  the  plaintiff  to  pay,  but  which  in  equity  and  conscience  he  ought 
to  have  paid,  he  cannot  recover  it  (/).  As  where  he  pays  a  debt  other- 
wise barred  by  the  Statute  of  Limitations,  or  a  debt  contracted  during  his 
infancy  (g). 

A  plaintiff  who  has  paid  the  whole  of  an  attorney's  bill  cannot  after 
taxation  recover  the  sum  deducted  from  the  bill  (A).  Where  a  tenant 
omitted  to  deduct  the  property-tax  out  of  his  rent,  it  was  held  to  be  a 
voluntary  payment,  which  he  could  not  recover  back  (i). 

In  case  of  the  payment  of  money  to  a  knoivii  agent,  the  general  rule  is  Money  re- 
that  the  action  ought  to  be  brought  against  the  principal  (A*);  and  mere  evi-^^'^^*^  ^V 
dence  of  the  receipt  of  money  by  the  defendant  as  the  agent  of  another  is^"  ^^^"'' 
insufficient  to  support  the  action  (/);  and  an  agent,  who  having  received 
money  pays  it  over  without  notice  to  the  contrary,  is  not  liable,  for  it  would 
be  unjust  that  he  should  suffer  for  the  mistake  of  another  (m);  and  the 

(e)  Sir  C.  Brisbane  v.  Dacres,^  5  Taunt.  143;  and  see  Stevens  v.  Lynch,  12  East,  38. 

(/)  1  T.  R.  286.  (g)  Bize  v.  Dickinson,  1  T.  R.  286. 

{/))  Gower  v.  Popkin,^  2  Starkie's  C.  85. 

(i)  Denby  v.  Moore,  1  B.  &  A.  123.  [3  Moore,  278,  S.  P.]  An  unsuccessful  party  in  a  cause,  who  pays 
the  witness  a  second  time  over  (the  winner  having  already  paid)  in  the  taxed  costs,  cannot  recover  it  back. 
Crompton  v.  Hutton,  3  Taunt.  230.  So  it  has  been  held  that  if  a  lessee  be  evicted,  he  cannot  recover  the 
rent  which  he  has  paid.  See  Slainforth  v.  Staggs,  cited  1  Camp.  396,  n.  King  v.  Martin,  cited  2  Camp. 
268.  But  where  the  tenant,  after  payment  of  rent,  was  ejected  by  a  third  party  establishing-  his  title  to  the 
premises,  and  who  subsequently  recovered  mesne  profits  during  the  time  for  which  the  rent  had  been  paid, 
it  was  held  that  the  tenant  was  entitled  to  recover  it  back  from  the  party  to  whom  it  had  been  paid,  as 
money  had  and  received,  he  not  having  set  up  any  title  at  the  trial  of  the  ejectment.  Newsome  v.  Grahom,^ 
10  B.  &  C.  234.  See  1  Freeman,  479,  note  {(1),  2d  edit.  After  the  death  of  a  bankrupt  tenant  for  life,  his 
assignees  were  allowed  to  recover  as  money  had  and  received  the  by -gone  rents,  from  one  who  had  received 
them  under  a  fraudulent  assignment.     Brown  v.  Day,  cited  3  Russ.  &  Myl.  124,  481. 

(k)  B.  N.  P.  133.  Sadler  v.  Evans,  4  Burr.  1094.  Smith  v.  Bromley,  Doug.  696,  n.  Horsfall  v.  Handley,* 
2  Moore,  5;  9  Taunt.  136.  The  action  does  not  lie  against  an  excise  officer  who  has  received  duties  after 
the  repeal  of  the  Act,  but  who  has  paid  over  the  amount  to  his  superior.  Greenway  v.  Hard,  4  T.  R.  553. 
Whitbread  v.  Brookesbank,  Cowp.  69.  And  see  Campbell  v.  Hall,  Cowp.  204;  there  the  duties  remained  in 
the  hands  of  the  officer  for  the  purpose  of  trying  the  question.  So  where  a  churchwarden  has  paid  over 
burial  fees  to  the  treasurer  of  the  trustees  of  a  chapel.     Horsfall  v.  Hundley,^  8  Taimt.  136. 

(/)  As  where  the  agent  signs  a  receipt  for  his  principals;  e.  g.  "  for  S.  Sf  W.,"  W.  R.  Edden  v.  Read,  3 
Camp.  399;  and  see  Stevens  v.  Badcock,^  3  B.  &  Ad.  354. 

{m)  B.,  a  banker,  being  the  agent  of  A,,  who  indorses  a  bill  of  exchange  to  him,  receives  the  amount 
from  the  acceptor  and  pays  it  over  to  A.  The  acceptor  cannot  recover  from  B.,  although  it  turn  out  that  the 
bill  was  indorsed  to  A.,  under  a  supposed  authority,  viz.  a  warrant  of  attorney,  which  did  not  warrant  the 
transfer.     East  India   Company  v.   Ttitton^  3  B.  <fe  C.  280.     Note,  that  the  acceptors  had  made  all  such 

112,  Ignorance  of  the  law  of  a  foreign  government,  is  ignorance  of  fact,  and  in  this  respect,  the  laws  of 
other  states  in  the  Union  are  foreign  laws.  Money  paid  by  mistake  through  ignorance  of  the  law  of 
another  of  the  United  States,  may  be  recovered  back.     lb  ) 

(1)  [Where  a  sheriff  claimed  as  of  right,  upon  a  warrant  issued  by  him  in  the  execution  of  his  office,  a 
larger  fee  than  he  was  entitled  to  by  law,  and  the  attorney  paid  it  in  ignorance  of  the  law;  it  was  held  that 
the  latter  might  maintain  an  action  for  money  had  and  received,  for  the  expenses  paid  above  the  legal  fee, 
or  might  set-off  the  same  in  an  action  by  the  sheriff  against  him.  Dew  v.  Parsons,  2  B.  «fe  A.  562.  This 
was  held  not  to  be  a  voluntary  payment.     See  Hall  v.  Shultz,  4  Johns.  240.] 
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*party  who  made  the  mistake  has  his  remedy  against  the  principal.  It  is 
otherwise  in  special  cases:  as  where  the  agent  has,  previous  to  the  pay- 
ment, received  notice  not  to  pay  it  over  (n);  or  where  he  has  received  the 
money  maldjide  (o).  To  make  this  defence  available,  it  must  appear  that 
the  money  was  paid  to  the  agent  expressly  for  the  use  of  the  person  to 
whom  he  had  so  paid  it  over  (p);  and  that  he  has  paid  it  over,  or  done 
that  which  is  equivalent  to  such  payment  (q). 

Where  an  agent  receives  money  for  his  principal  under  a  claim  of  right, 
as  for  tithe,  the  right  of  a  principal  cannot  be  tried  in  an  action  against  the 
agent,  if  he  can  show  the  least  colour  of  right  in  the  principal;  as  for  in- 
stance, his  having  been  some  time  in  possession  (r). 

Where  money  is  deposited  with  an  agent  of  the  party,  his  authority  is  in 
general  revocable;  and  after  countermand,  the  principal  is  entitled  to  recover 
it.   Thus  the  authority  of  a  stakeholder  may  be  revoked  before  the  decision 
has  taken  place  [s),  and  the  stake  recovered. 
*90  *  Where  the  drawer  of  a  bill  paid  the  amount  to  an  indorser,  to  take  it  up 

when  due,  but  the  bill  not  having  been  presented  in  due  time,  the  drawer 
directed  the  indorser  not  to  pay  the  amount,  and  offered  to  indemnify  him; 
and  notwithstanding  this,  the  indorser  afterwards  paid  the  bill,  it  was  held 
that  he  paid  it  in  his  own  wrong,  and  that  the  drawer  might  recover  the 
amount  {t). 

A  trustee,  such  as  the  provisional  assignee  of  a  bankrupt,  is  not  liable  for 
money  received  by  an  agent  appointed  with  due  care,  who  has  failed  (w). 

inquiries  as  tiiey  deemed  to  be  necessary,  and  that  the  defendant  was  not  privy  to  the  facts.  Semhle,  that 
an  indorser  does  not  warrant  the  genuineness  of  previous  indorsements.  If  A.  give  a  letter  of  attorney  to 
B.  to  receive  money  from  C,  and  bring  an  action  against  C,  C.  cannot,  except  in  mitigation  of  damages, 
show  that  he  lias  paid  money  to  B.  since  the  action  brought,  for  the  bringing  the  action  is  a  revocation  of 
the  authority.  B.N.  P.  153.  Ca.  K.  B.  408.  So  if  A.  receive  quit-rents  for  W.,  and  after  notice  to  A.  not 
to  pay  the  money  over  to  W.,  because  it  is  not  due,  he  afterwards  pays  it  over,  the  action  lies.  Sadler  v. 
Evans,  B.  N.  P.  133. 

(n)  Sadler  v.  Evans,  B.  N.  P.  133. 

(o)  As  where  a  gaoler  illegally  receives  rent  from  a  prisoner  for  a  room  in  the  prison.  Miller  v.  Aris, 
B.  R.  Midd.  Sitt.  after  M.  41  G.  3,  cor.  Lord  Kenyon.  So  where  a  sum  of  money  has  been  paid  by  the 
putative  father  to  a  parish  officer,  for  the  purpose  of  indemnifying  the  parish  against  a  bastard  child. 
Townson  v.  Wilson,  1  Camp.  396.  WatJdns  v.  Hewlett,  1  B.  &  B.  1.  Clark  v.  Johnson,^  3  Bing.  424. 
Stainforih  v.  Slaggs,  1  Camp.  398,  n.  &.  564.  King  v.  Martin,  cited  2  Camp.  C.  268.  S.  P.  ruled  by 
Hullock,  B.  Lane.  Spring  Ass.  1826.  So  if  money  be  paid  to  a  bailiff,  who  exceeds  his  authority,  under 
terror  of  process,  see  1  Taunt.  359. 

(p)  Snowden  v.  Davis,  1  Taunt.  359;  where  money  was  paid  by  the  plaintiff  to  a  bailiff,  who  exceeded 
his  authority,  in  order  to  redeem  his  goods,  and  not  tliat  it  might  be  paid  over  to  any  one  in  particular. 

(5)  If  things  at  the  time  of  the  notice  remain  unaltered  as  between  tiie  agent  and  his  principal,  if  no 
advance  has  been  made,  bills  accepted  or  new  credit  given  by  the  agent,  in  consequence  of  the  payment,  he 
is  still  liable,  although  the  money  has  been  passed  in  account,  or  a  rest  made.  Buller  v.  Harrison,  Cowp. 
566.  Cox  V.  Prentice,  3  M.  &,S.  344.  And  although  he  has  paid  it  over,  yet  if  the  defendant  has  induced 
the  plaintiff  to  suppose  that  the  money  had  not  in  fact  been  paid  over  before  notice,  he  cannot  avail  himself 
of  such  payment.  Edwards  v.  Hodding,^  5  Taunt.  815.  Secus,  if  the  situation  of  the  agent  has  been 
altered.  The  agents  of  the  plaintiff  in  England  were  directed  by  him  to  pay,  through  the  defendants, 
money  to  be  placed  to  his  credit  in  India,  which  was  done,  and  an  entry  made  in  the  defendant's  books  to 
the  credit  of  their  correspondents,  to  whom  they  sent  advice  to  account  for  it  to  the  plaintiff:  before  the 
letter  of  advice  reached  their  correspondents,  the  latter  failed,  having  drawn  on  the  defendants,  between  the 
date  of  such  letter  and  the  failure,  bills,  which  the  defendant  had  accepted  to  an  amount  exceeding  the 
amount  paid  in  by  the  plaintiff.  It  was  held,  that  the  defendants  having  only  acted  as  directed,  and  the 
situation  in  which  they  stood  towards  their  correspondents  being  altered,  the  plaintiff  could  not  maintain 
assumpsit  against  them  for  the  money  so  paid  in.     IM^Arthy  v.  Colvin,  1  Perr.  &.  Dav.  429. 

(r)  Stapli'Jield  v.  Yewd,  Tv.  27  G.  2,  cor.  Lee,  C.  J.,  B.  N.  P.  153;  Cas.  K.  B.  409.  [See  Potter  v.  Benniss, 
1  Johns.  514.] 

(s)  Although,  as  it  seems,  the  wager  be  legal,  for  the  situation  of  the  stakeholder  does  not  differ  from  that 
of  an  arbitrator,  whose  authority  is  countcrmandable.  See  Eltham  v.  Kingsman,  1  B.  &  A.  683,  et  vid. 
infra,  95.  Aliter,  where  a  legal  wager  has  been  determined  against  the  plaintiff.  Brandon  v.  Hibbert,  4 
Camp.  37.     Bland  v.  Collelt,  Ibid.  157.     [See  Mr.  Howe's  note  to  Bland  v.  Collett,  4  Camp.  157.] 

it)  Whitjield  v.  Savage,  2  B.  &  P.  277.  (m)  Raw  v.  Cutten,^  9  Bing.  96. 
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Under  this  count  the  plaintiff  may  also  show  that  he  has  paid  nioney  to  Failure  of 
the  defendant  upon  a  consideration  which  has  failed  (A).  As,  for  a  bill  of^j^'J^^^'^^'^'^" 
exchange  upon  a  banker  who  breaks  before  it  can  be  tendered  to  him  (x). 
Or  for  goods  which  have  not  been  delivered  (y);  or  money  paid  as  a  de- 
posit on  the  purchase  of  an  estate,  where  the  vendor  cannot  make  out  a 
title  (z).  So  he  may  recover  the  money  paid  as  a  consideration  for  an  an- 
nuity where  the  deeds  for  securing  it  have  been  set  aside  for  informality  (a). 
Or  where  one  of  the  several  securities  fails  (6).  Or  where  one,  having  pur- 
chased a  lease  from  the  defendant  as  the  supposed  representative  of  the 
lessee,  is  ousted  by  the  real  administrator  (c).  But  where  a  personal  repre- 
sentative assigned  a  mortgage-deed,  which  turned  out  to  be  a  forgery,  for 
a  valuable  consideration,  but  without  any  knowledge  of  the  forgery,  it  was 
held  that  the  purchaser  was  not  entitled  to  recover  the  price  (d). 

A.  pays  B.  an  annuity  for  the  use  of  an  invention,  for  which  B.  has  ob-  * 
tained  a  patent,  and  it  afterwards  turns  out  that  the  patent  was  void,  the 
invention  having  been  in  public  use  before.    A.  cannot  recover  the  amount 
so  paid  (e) ;  for  he  has  had  the  use  of  it. 

*So  where  an  article,  which  the  vendee  has  an  opportunity  of  examining,      *91 
is  sold  without  fraud,  the  vendee  cannot  afterwards  recover  the  price, 
upon  discovering  that  the  article  was  internally  defective  at  the  time  of 
sale  (/). 

{x)  B.  N.  P.  131.  See  also  Jones  v.  Ryde^^  1  Marshall,  157,  where  A.  paid  to  B.  a  navy  bill  purporting 
to  be  of  the  value  of  1,800L,  but  which  was  in  reality  worth  800/.  only,  a  figure  having  been  forged;  it 
was  held  that  B.  was  entitled  to  recover  the  difference  from  A.  who  was  ignorant  of  the  fraud.  But  where 
A.  S^  Co.,  bankers,  paid  the  amount  of  a  forged  acceptance  to  an  innocent  holder  for  value,  it  was  held 
that  they  could  not  recover  the  amount.     Smit/i  v.  Mercer,-  1  Marshall,  453;  supra,  86. 

(y)  Str.  407;  B.N.  P.  131. 

(z)  8  T.  R.  516;  3  B.  <fc  P.  181.     See  Vendor  and  Vendee. 

(a)  Shore  v.  Webb,  1  T.  R.  732.  In  such  case  the  deeds  should  be  produced,  and  their  execution  proved, 
and  the  setting  them  aside  proved  by  the  production  of  the  rule  of  court.     See  Hicks  v.  Hicks,  3  East,  16. 

(b)  Scurjield  v.  Gowland,  6  East,  241.  The  defendant  is  entitled  to  deduct  for  payments  made  by  him 
in  respect  of  the  annuity.     Hicks  v.  Hicks,  3  East,  16;  and  see  Davis  v.  Bryan,^  6  B.  &  C.  651. 

(c)  Cripps  v.  Reed,  6  T.  R.  606.  In  such  case  the  assignment  should  be  produced  and  proved,  and  the 
ouster  should  be  proved  by  evidence  of  the  judgment  in  ejectment;  and  tlie  writ  of  possession,  and  the 
revocation  of  the  letters  of  administration,  should  be  proved.  Lord  Kenyon  observed  that  he  did  not  wish 
to  disturb  the  rule  caveat  emptor,  adopted  in  Brce  v.  Holheach,  Doug.  654,  and  other  cases;  that  where  a 
regular  conveyance  was  made,  other  covenants  ought  not  to  be  added;  and  that,  in  general,  a  seller  covenants 
for  his  own  acts  and  those  of  his  ancestors  only;  in  which  respect,  the  case  of  a  mortgagor  differed  from  it, 
as  he  covenants  that  at  all  events  he  has  a  good  title;  but  that  here  the  whole  passed  by  parol,  under  a  mis- 
apprehension by  both  parties  that  the  defendant  was  the  legal  administrator  of  the  lessee.  In  the  case  of 
Bree  v.  Holbeach,  no  action  could  have  been  maintained.  Where  a  defendant  in  possession  of  premises 
which  he  formerly  held  under  a  tenant  for  life,  who  was  dead,  sold  his  interest,  under  a  representation  that 
it  was  a  good  lease  for  seven  years,  and  was  afterwards  ejected,  Lawrence,  J.  held,  on  the  authority  of 
Cripps  V.  Reed,  that  the  price  might  be  recovered.  Matthews  v.  Hollings,  Salop  Summ.  Ass.  1801;  Wood- 
fall's  Landlord  and  Tenant,  2d  edit.  35, 

(d)  Doug.  655. 

(e)  Taylor  X.  Hare,  1  N.  R.  260.  Note,  that  the  Judges  in  this  case  laid  considerable  stress  on  the  con- 
sideration that  the  parties  acted  under  a  mistake;  but  so  they  did  in  the  case  of  Cripps  v.  Reed ;  the  true 
distinction  seems  to  be,  that  in  Taylor  v.  Hare,  the  plaintiff  did  in  fact  derive  benefit  from  the  patent;  and 
Heath,  J.  said,  "  We  cannot  take  an  account  here  of  the  profits;  it  might  as  well  be  said,  that  if  a  man 
lease  land,  and  the  lessee  pay  rent,  and  be  afterwards  evicted,  he  shall  recover  back  the  rent,  though  he  has 
taken  the  fruits  of  the  land.  The  defendant  sold  his  patent-right,  such  as  it  was,  and  there  was  no  express 
or  implied  warranty  that  the  patent  should  stand,  and  there  was  no  fraud." 

(/)  Bluett  V.  Osborne,'^  1  Starkie's  C.  384.  But  where  the  plaintiff,  a  stock-broker,  sold  for  the  defendant 
four  Guatemala  bonds,  and  paid  him  the  amount,  and  after  the  bonds  had  been  two  days  in  the  hands  of  the 
purchaser  they  were  found  not  to  be  marketable,  and  the  plaintiff  took  them  back  and  reimbursed  the  pur- 
chaser, it  was  held  that  he  was  entitled  to  recover  for  the  amount  paid  by  him  to  the  defendant.  Young  v. 
Cole,  3  Bing.  N.  C.  724. 

(A)  {Watkins  v.  Otis,  2  Pick.  88.  Shearman  ct  al.  v.  vlHns,  4  Pick.  295.  [In  such  case,  the  sum  paid 
forms  the  measure  of  damages,  the  jury  cannot  give  vindictive  damages.  Neel  v.  Deans,  1  Nott  &  M'Cord, 
210.J) 
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A  putative  father  giving  a  note  for  a  fixed  sum  to  the  parish  officers, 
who  receive  the  amount,  may  recover  back  such  part  as  remains  unex- 
pended on  the  death  of  the  child,  as  money  had  and  received  to  his  use  (g). 
A  plaintiff  who  has  paid  money  on  a  consideration  not  performed,  may 
either  affirm  the  agreement  by  a  special  action  for  non-performance,  or 
\       disaffirm  it  by  reason  of  the  fraud,  and  bring  an  action  for  money  had  and 
received  (A). 
Rescinded      Where  money  has  been  paid  by  the  plaintiff  to  the  defendant,  upon  a 
contract,     contract  which  is  afterwards  rescinded,  either  in  consequence  of  the  nature 
of  the  contract,  or  by  consent  (^),  or  by  the  act  of  the  defendant,  then,  since 
the  consideration  fails,  the  plaintiff  is  entitled  to  recover  the  money  (A). 
As,  where  the  plaintiff  paid  ten  guineas  to  the  defendant  for  a  chaise,  on 
condition  that  it  should  be  returned  in  case  the  plaintiff's  wife  did  not 
approve  of  it,  paying  3s.  6d.  per  day.     In  the  mean  time  the  plaintiff's 
wife  disapproving  of  it,  the  chaise  was  sent  back  to  the  defendant  after 
three  days,  and  left  on  his  premises  without  his  consent,  and  the  3^.  6d. 
per  day  was  tendered,  which  the  defendant  refused  to  receive;  and  it  was 
held  that  the  plaintiff  was  entitled  to  recover  the  ten  guineas  (k).     And  in 
Giles  V.  Edwards  (/),  where  the  defendant  by  his  neglect  prevented  the 
plaintiff  from  carrying  a  special  agreement  between  them,  for  the  sale  of 
cord-wood  to  the  plaintiff,  into  execution,  it  was  held  that  the  plaintiff' 
might  recover  the  sum  which  he  had  paid  under  the  contract,  as  money 
had  and  received  to  his  use.     So,  it  was  held  in  Dutch  v.  Warren  (m), 
*g2      where  the  defendant  *had  refused  to  transfer  to  the  plaintiff  five  shares  in 
the  Welsh  Copper  Mines,  according  to  his  agreement,  under  which  the 
plaintiff  had  paid  him  the  price. 
Contract        Where,  however,  the  terms  of  the  special  contract  are  still  open,  this 
eiill  open,  action  does  not  lie.     As,  where  money  is  paid  as  the  price  of  a  horse 
warranted  sound,  which  turns  out  to  be  unsound  {n)\  for  an  action  for 

(g-)  Waikins  v.  Hewlitt,  1  B.  &  R.  I.  See  Townsonv.  Wilson,  1  Camp.  396.  Clarke  v.  Johnson,^  3  Bin^. 
424.  S.  P.  cor.  Hullock,  B.  Lane.  Sp.  Ass.  1826.  In  the  case  of  Chappel  v.  Poles,  2  M.  &  W.  867,  the 
money  was  held  to  be  recoverable  although  the  defendants  (the  overseers  who  had  received  the  money)  had 
paid  it  over  to  their  successors.  It  seems  that  the  whole  sum  was  to  be  considered  as  money  had  and 
received  to  the  plaintifTs  use,  the  contract  being  illegal  and  void. 

(/i)  B.N.  P.  132. 

(»■)  The  plaintiff  agreed  to  let  to  the  defendant  land  on  building  leases,  and  to  advance  him 1,  to  be 

repaid  by  a  certain  day,  and  the  defendant  engaged  to  build  houses  thereon,  and  to  convey  them  as  a  security: 
alter  some  of  the  houses  had  been  built,  and  part  only  of  the  money  agreed  to  be  lent  had  been  advanced, 
the  plaintiff  requested  the  defendant  not  to  proceed  further  with  the  buildings,  which  was  assented  to,  and 
the  agreement  rescinded  by  mutual  consent;  held,  that  the  day  for  repayment  being  passed,  the  plaintiff 
might  recover  the  money  advanced  on  the  common  counts,  and  was  not  bound  to  declare  on  the  special 
agreement.  James  v.  Cotton,^  7  Bimr.  266,  and  5  M.  &  P.  26;  and  see  Oxendale  v.  Wetherell,^  9  B.  &  C 
386. 

{k)  Towers  v.  Barrett,  1  T.  R.  133.  Sale  of  an  article  by  A.  to  B.,  with  liberty  to  return  it  in  a  month, 
B.  allowing  lOZ.  out  of  the  price  paid,  and  in  case  B.  kept  the  article  beyond  the  month  he  was  to  pay  lOZ. 
more  to  A.;  B.  returning  the  article  within  the  month  is  entitled  to  recover  the  price,  deducting  the  lOl. 
Hurst  v.  Orbdl,^  8  Ad.  &  Ell.  107. 

(0  7T.R.  181. 

(m)  Cited  2  Burr.  1010.  Subscriptions  advanced  under  a  scheme  for  establishing  a  tontine  to  directors, 
who  abandon  the  scheme,  Nockles  v.  Crosby,^  3  B.  &  C.  814;  or  for  the  purchase  of  shares  in  a  joint-stock 
company,  Kempson  v.  Saunders,  4  Bing.  5;  may  be  recovered  without  any  deduction  for  expenses. 

(n)  Foioer  v.  Wells,  Doug.  24,  n.;  Cowp.  818.  Weston  v.  Downes,  1  Doug.  23.  Payne  v.  Whale,  7  East, 
274;  1  T.  R.  133.     [Byers  v.  Bostwick,  2  Rep,  Conn.  Ct.  75  Ace] 

(A)  (Where  a  pldintifT  sues  to  recover  back  money  paid  upon  a  contract  which  has  failed,  he  must  show  that 
he  has  done  all  in  his  power  to  restore  the  defendant  to  the  same  situation  in  which  he  was  when  the  contract 
■was  made,  or  that  the  defendant  has  been  the  cause  of  the  failure  of  the  contract.  If,  from  circumstances 
beyond  the  plaintiff's  control,  he  be  prevented  from  placing  the  defendant  in  his  original  position,  and  the 
plaintiff  yet  be  injured,  he  cannot  have  the  action  for  money  had  and  received.  His  remedy  is  upon  the 
Bpecial  contract  lo  recover  damages.    Reed  v.  M'Grew,  5  Ohio,  386.    See  also  Marshall  v.  Sprott,  Addis,  361.) 
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money  had  and  received  is  not  a  proper  form  of  action  to  try  the  warranty. 
So,  in  the  case  of  Coohe  v.  Munstone,  above  cited  (o),  it  was  held  that 
the  money  wliich  had  been  paid  for  the  dehvery  of  the  soil  could  not  be 
recovered,  whilst  the  contract  for  the  soil  remained  still  open.  And  in 
general  it  seems  that  money  paid  upon  a  contract  cannot  be  recovered  back 
after  part  execution  of  the  contract,  and  where  the  parties  cannot  be  placed 
in  statu  quo  (p).  If  money  be  paid  which  is  due  in  honour  and  con- 
science, it  cannot  be  recovered,  although  payment  could  not  have  been 
compelled  (q). 

It  is  a  general  rule,  that  money  recovered  by  means  of  legal  process  Recovered 
cannot  be  recovered,  although  it  be  afterwards  discovered  that  it  was  not  by  legal 
due  (r)  (A).     But  the  action  lies  against  an  overseer  of  the  poor,  to  recover  P"^"*^^^^' 

(o)  1  N.  R.  151.     Sec  also  Hull  v.  HeigJitman,  2  East.  145;  svpra,  5fi. 

Ip)  Hunt  V.  Silk,  5  East,  449.  Giles  v.  Edwards,  7  T.  R.  181.  Where  an  infant  has  paid  money  to  the 
defendant  as  a  premium  for  a  lease,  and  has  taken  possession  of  the  premises,  he  cannot,  after  an  avoidance 
of  the  lease  on  coming  of  age,  recover  back  the  money.  Holmes  v,  Blogg,^  8  Taunt.  508.  Tlie  purchaser 
of  a  moiety  of  his  partner's  share  of  a  vessel  had  entered  upon  and  derived  the  full  profits  of  the  vessel,  and 
also  deposited  the  title-deeds  witii  a  third  person,  as  a  security  for  money  advanced  to  him;  held  that  the 
vendor  could  not  recover  as  for  money  had  and  received.  Beed  v.  Blandford,  2  Y.  &  J.  278.  An  original 
contributor  to  a  foreign  loan  paid  a  deposit  to  the  contractor  upon  scrip  recei[)ts,  and  transferred  them  to  the 
defendant  in  error,  and  the  contractor,  the  plaintiff,  afterwards,  from  time  to  time,  extended  tiie  period  of 
paying  up  the  instalments  to  stated  periods,  on  certain  terms;  held  that  the  defendant,  omitting  to  comply 
with  the  terms  of  such  indulgence,  could  not  afterwards  insist  upon  the  contractor  accepting  the  instalments 
with  interest,  or  returning  the  deposit,  so  as  to  maintain  assumpsit  for  money  had  and  received.  Rothschild 
V.  Hennings,  4  M.  &.  Ry.  411;  S.  C.  12  Moore,  559.  The  plaintiff  put  money  into  the  hands  of  the  defen- 
dant to  be  paid  to  J.,  with  the  qualification  that  it  was  not  to  be  paid  over  until,  &c.;  before  which  the 
plaintiff  demanded  that  it  should  be  paid  back;  held  that  he  was  entitled  to  recover  it  back  or  not,  according 
as  the  jury  were  satisfied  that  J.  looked  to  the  plaintiff  or  defendant  for  payment  of  that  sum.  Owen  v.  Bowen, 
4  C.  &  P.  93. 

iq)  Farmer  v.  Arundell,  2  Bl.  R.  824. 

(r)  Marriott  v.  Hampton,  7  T.  R.  269.  See  Moses  v.  Macfarlane,  Burr.  1006;  B.  N.  P.  130.  Thorp  v.  How, 
Ibid.  See  also  Brown  v.  M'Kinnally,  1  Esp.  C.  279.  There  the  money  was  paid  under  a  protest  that  it 
was  paid  without  prejudice,  but  Ld.  Kcnyon,  C.  J.  held,  that  it  was  to  be  regarded  as  a  voluntary  payment. 
And  see  Hamlet  v.  Richardson,"  9  Bing.  644.  See  also  Barbone  v.  Brent,  1  Vern.  176;  vi'Jiere  tlie  defendant 
demurred  to  a  bill,  which  stated  that  the  plaintiff  having  paid  the  defendant  for  goods  but  lost  the  receipt, 
the  latter  recovered  in  an  action,  and  the  demurrer  was  allowed.  In  that  case  North,  Ld.  Keeper,  said,  that 
if  A.  having  paid  money  in  part  satisfaction,  afterwards  is  compelled  by  an  action  lo  pay  the  whole  value, 
the  party  who  paid  the  money  may  recover  it  at  law.  The  assignee  of  a  bankrupt  cannot  recover  from  the 
plaintiffs,  in  an  action  against  the  bankrupt,  money  deposited  in  lieu  of  bail,  and  paid  over  by  order  of  court 
to  the  plaintiffs,  on  default  of  depositing  a  further  sum  in  lieu  of  bail.  Reynolds  v.  Wedd,^  4  Bing.  N.  C. 
694.     6  Dowl.  P.  C.  728.     [Mr.  Day's  note  to  Marriott  v.  Hampton,  2  Esp.  C.  546.] 

(A)  Assumpsit  for  money  had  and  received  lies  to  recover  back  money  paid  on  an  execution  issued  on  a 
satisfied  judgment.  Wisner  v.  Bulkley,  15  Wend.  321.  So  to  recover  back  money  paid  under  a  judgment 
subsequently  reversed.     Sturgis  v.  Allis,  10  Wend.  354.     Clark  v.  Finney,  6  Cow.  299. 

But  it  cannot  be  sustained  for  money  even  improperly  recovered  by  suit  at  law.  Walker  v.  Ames,  2  Cow. 
428.  While  v.  Ward,  9  John.  R.  232.  See  also  Battey  v.  Britton,  13  John.  R.  187.  Nor  can  money  be 
thus  recovered  after  payment  of  a  judgment  in  an  inferior  court,  on  the  ground  that  the  money  was  not  due 
and  had  been  unconscientiously  obtained.  Cobb  v.  Curtiss,  8  John.  R.  470.  This  action  does  not  lie  to 
recover  back  money  received  under  a  judgment  in  a  foreign  attachment  laid  in  a  foreign  country,  however 
erroneous  the  decision  may  be.  Rapelye  v.  Emory,  2  Dall.  231.  S.  C.  1  Yeates,  533.  But  see  Wright  v. 
Towers,  1  Browne,  App.  1.  Assumpsit  will  not  lie  to  recover  back  money  whicii  has  been  ordered  to  be 
refunded,  on  the  reversal  of  the  judgment  of  an  inferior  court.  Duncan  v.  Kirkpatrick,  13  S.  &  R.  292. 
Sccus,  if  there  had  been  no  order  of  restitution.     Ibid. 

Where  A.  gave  B.  a  promissory  note  payable  on  demand,  which  B.  transferred  to  C.  after  A.  had  paid  it, 
and  C.  sued  A.  and  recovered  the  amount — it  was  held  that  A.  could  not  recover  of  B.  the  amount  of  the  note, 
in  an  action  for  money  had  and  received,  but  that  he  should  have  defended  the  action  brought  by  C.  Loomis 
V.  Pulver,  9  Johns.  244.  S.  P.  White  v.  Ward,  et  al.  9  Johns.  232.  Le  Guen  v.  Gouverneur  et  al.  1  Johns. 
Cas.  436.  Bentley  v.  Morse,  14  Johns.  468.  But  if  a  plamtifl  recover  by  means  of  the  defendant's  inability 
or  neglect  to  produce  an  existing  receipt  for  the  money  sued  for,  and  afterwards  promise  the  defendant  that 
he  will  refund  the  money,  on  the  production  of  the  receipt— such  promise  is  valid,  and  will  support  an  action. 
14  Johns,  ubi  sup. 
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money  in  his  hands  levied  under  a  conviction  which  has  since  been 
quashed  (s).  So  it  lies  to  recover  money  paid  under  a  compromise  of  an 
action;  the  compromise  having  failed,  and  another  action  having  been 
*93  brought  (/).  "And  where  the  defendant,  knowing  that  he  had  no  real 
claim,  arrested  the  plaintiff,  a  foreigner,  at  Fahnouth,  on  his  arrival  from 
abroad,  for  10,000/.,  and  under  the  compnision  of  a  colourable  legal  process 
extorted  from  him  500/.  as  in  part  payment,  the  court  held  that  the  action 
was  maintainable  to  recover  the  money  so  paid  (ic). 

Where  the  holder  of  a  bill  of  exchange,  being  a  trustee  for  the  plaintiff, 

sued  the  drawer,  and  after  his  bankruptcy  his  assignees  recovered  against 

the  sheriff,  in  the  name  of  the  bankrupt,  for  an  escape,  damages  to  the 

amount  of  the  bill;  it  was  held  that  the  plaintiff  might  recover  the  damages 

from  the  assignees,  allowing  them  the  costs  and  expenses  (x). 

Illegal  con-     It  seems  to  be  a  general  rule,  that  where  money  has  been  paid  by  the 

sideration.  plaintiff  to  the  defendant,  on  a  consideration  which  is  illegal  in  itself  {y), 

as  being  prohibited  by  some  statute,  but  where  the  plaintiff  does  not  stand 

in  pari  delicto  with  the  defendant,  and  cannot  be  considered  as  particeps 

criminis,  the  money  may  be  recovered.     And  therefore,  where  a  statute 

is  made  for  the  protection  of  persons  standing  in  the  plaintiff's  situation, 

the  party  injured  may,  even  after  tiie  transaction  prohibited  by  the  statute 

has  been  finished  and  completed,  recover  the  money  so  paid.     Here  the 

law  acts  in  futherance  of  the  provisions  of  the  statute;  hence  a  debtor  may 

recover  from  a  creditor  all  the  usurious  interest  which  he  has  paid  beyond 

legal  interest  (z). 

Action  by       So  the  plaintiff  may  recover  the  premiums  for  illegal  insurances  of  num- 

one  not      bers  in  a  lottery  after  the  chances  have  terminated  in  his  favour,  since  the 

particeps.   contract  is  not  criminal,  but  merely  void  («).     Or  money  given  by  the 


(s)  FeLtham  v.  Terry,  cited  in  Birch  v.  Wright,  1  T.  R.  187;  and  B.  N.  P.  131. 

(<)  Cobden  v.  Kendrick,  4  T.  R.  432. 

(«)  Duke  de  Cadnval  v.  Collins,'^  4  Ad.  &  Ell.  858.  Where  a  certificated  bankrupt,  on  being  arrested  on  a  ca. 
sa.,  for  a  debt  proveable  on  the  commission,  paid  the  money  under  a  protest,  stating  his  bankruptcy  and  cer- 
tificate, and  warning  the  plaintiff  that  he  should  apply  to  the  Court  to  have  the  money  returned,  it  was  held, 
that  he  was  not  precluded  from  maintaining  the  action.     Payne  v.  Chapman,'^  4  Ad.  &  Ell.  3G4. 

(x)  Randall  v.  Bell,  1  M.  &  S.  714,  Ld.  EUenborough  disseniiente:  qu.  therefore. 

iy)  See  further  on  this  subject,  tit.  Vendor  and  Vendee. 

(z)  Per  Ld.  Mansfield,  in  Smith  v.  Bromley,  Doug.  696,  (n);  B.  N.  P.  133.  Loicry  v.  Bourdieu,  Doug.  471. 
The  authority  of  Tomkyns  v.  Barnet,  Skinn.  411,  and  Salk.  22,  has  frequently  been  denied.  In  Clarke  v. 
Shee,  Cowp.  199,  Ld.  Mansfield  said  that  it  had  been  denied  a  thousand  times.  And  see  Alsop  \.  Milton, 
Sel.  N.  P.  89,  4th  edit;  Shore  v.  Webb,  1  T.  R.  732;  Scurfield  v.  Gowland,  6  East,  241. 

(a)  By  the  statute  14  Geo.  3,  c.  76.  Jacques  v.  Golightly,  2  Bl.  R.  1073.  Jacques  v.  Withy,  1  H.  B.  65; 
S.  P.  Clarke  v.  Shee,  Cowp.  199.  A.,  who  buys  a  horse  from  B.  on  a  Sunday,  not  knowing  that  B.  was  a 
horse-dealer,  may  recover  the  price,  for  he  was  particeps  criminis,  and  the  consideration  has  failed.  Blox- 
some  V.  Williarns,^  3  B.  &  C.  232;  and  see  Drury  v.  Defontaine,  1  Taunt.  134.  But  note,  that  the  horse  was 
of  the  value  of  lOZ,,  and  there  was  no  memorandum  in  writing;  and  the  horse  was  not  delivered  or  the  money 
paid  till  the  Tuesday  after;  and  therefore,  as  there  was  no  complete  contract  of  sale  on  the  Sunday,  the  case 
was  not  within  the  stat.  29  C.  2,  c.  7,  s.  2;  Qu.  per  Bayley,  J.  whether  the  statute  is  not  confined  to  manual 
labour,  and  other  work  visibly  laborious,  and  the  keeping  of  open  shops?  A  horse-dealer  cannot  maintain 
an  action  upon  a  contract  for  the  sale  and  warrant  of  a  horse,  made  by  him  on  a  Sunday;  Fennel  v.  Riddler* 

Where  A.  extended  an  execution  on  B.'s  real  estate  and  became  tenant  in  common  thereof  with  C,  and 
afterwards  obtained  a  judgment  against  C.  for  a  share  of  the  rents  and  profits  accruing  after  the  extent,  upon 
the  subsequent  reversal  of  ^.'s  judgment  against  B.,  C.  in  an  action  for  money  had  and  received,  recovered 
back  the  rents  and  profits  paid  by  him  to  A.,  though  the  judgment  of  A.  against  C.  remained  unreversed. 
Lazell  v.  Miller,  15  Mass.  Rep.  207. 

So  money  paid  on  a  judgment,  which  was  afterwards  reversed,  may  be  recovered  back,  in  Maryland,  in 
an  action  for  money  had  and  received,  unless  it  was  equitably  due  when  the  judgment  was  rendered.  Green 
V.  Stone,  1  Har.  &  J.  405.] 
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plaintiff,  as  a  friend  of  a  bankrupt,  to  the  defendant,  a  creditor,  to  induce 
him  to  sign  *the  bankrupt's  certificate,  which  he  actually  did  (6).  So,  *94 
where  the  defendant,  having  brought  an  action  against  the  plaintiff,  on 
the  ground  of  an  alleged  usurious  transaction  between  the  plaintiff  and  Jl. 
B.,  procured  money  from  the  plaintiff  to  compromise  the  action,  it  was 
held  that  the  plaintiff  might  recover  the  money,  on  the  ground  that  the 
prohibition  and  penalties  of  the  stat.  IS  Eliz.  2,  c.  5,  s.  4,  solely  attached 
upon,  and  were  confined  to,  the  informer  or  plaintiff  in  the  penal  action, 
and  did  not  attach  upon  or  extend  to  the  person  compounded  with;  and 
the  distinction  was  taken  as  laid  down  by  Lord  Mansfield  in  the  case  of 
Smith  V.  Bromley  (c),  that  if  the  act  itself  be  immoral,  or  a  violation  of 
the  general  laws  of  public  policy,  the  party  paying  the  money  shall  not  be 
allowed  to  recover  it;  but  that  in  the  case  of  other  laws  which  are  calcu- 
lated for  the  protection  of  the  subject  against  oppression,  extortion  and 
deceit,  if  such  laws  be  violated,  and  the  defendant  take  advantage  of  the 
plaintiff's  situation  or  condition,  then  the  plaintiff  shall  recover  (d). 

Where  money  is  paid  by  the  plaintiff  to  the  defendant  upon  an  illegal  Aciion  by 
agreement,  to  which  both  are  parties,  and  equally  culpable,  it  may  be  '^  particeps 
recovered  whilst  the  agreement  remains  executory,  but  not  afterwards  (A).  ^'''""^"'^• 
*d.,  in  consideration  of  210/.,  gavo  B.  a  bond  for  the  payment  of  an  an- 
nuity of  100  guineas  until  the  hop  duties  should  amount  to  a  certain  sum, 
and  it  was  held  that  B.,  who  brought  his  action  before  the  event  hap- 
pened, was  entitled  to  recover,  on  the  ground  that  the  contract  still  re- 
mained executory  (e).     So  it  was  held  where  a  sum  of  money  had  been 
paid  to  procure  a  place  in  the  customs  (/).     So,  where  a  prisoner  in  cus- 
tody in  Newgate,  for  clipping  coin,  gave  a  sum  of  money  to  a  solicitor  to 
procure  his  discharge  {g). 

Where,  however,  money  is  paid  by  the  plaintiff  to  the  defendant,  upon 
an  agreement  grossly  immoral,  it  seems  that  it  cannot  be  recovered, 

5  B.  &  C.  408;  although  the  contract  was  made  by  an  agent,  and  was  entered  into  at  the  request  of  the  party 
who  takes  the  objection.  Smilh  v.  Sparrow,^  4  Bing.  84.  Where  goods  having  been  bought  on  a  Sunday, 
tiie  buyer  afterwards,  whilst  the  goods  were  in  his  possession,  promised  to  pay  for  them,  it  was  Jicld,  that 
the  seller  was  entitled  to  recover  on  a  quantum  meruit.  Williams  v.  Paul^  6  JBing.  653.  The  hiring  of  a 
servant  by  a  farmer  on  a  Sunday  is  good,  R.  v.  Whitnash,^  7  B.  &  C.  596;  and  see  Beghie  v.  Levi,  1  C.  &  J. 
180.  The  object  of  the  Act  was  to  prevent  parties  from  carrying  on  their  trade  and  ordinary  occupations 
and  callings  on  a  Sunday. 

(6)  Smith  V.  Bromley,  Doug.  696.  Cockshott  v.  Bennett,  2  T.  R.  763.  Jackson  v.  Lomas,  4  T.  R.  166;  3 
T.  R.  551.  Leicester  v.  Rose,  4  East,  472;  B.  N.  P.  133.  The  stat.  5  G.  2,  c.  30,  s.  11,  formerly,  and  now 
the  stat.  6  G.  4,  c.  16,  s.  125,  vacates  all  securities  given  by  the  bankrupt,  or  any  person  on  his  behalf,  as  the 
consideration  for  signing  his  certificate.  See  Nerot  v.  Wallace,  3  T.  R.  25.  A  creditor  executing  a  compo- 
sition deed,  takes  bills  from  the  debtor  to  the  full  amount;  the  debtor  may  recover  the  surplus.  Turner  v. 
Hoole,-i  1  D.  &  R.  27. 

(c)  Doug.  670,  n. 

(d)  Williams  v.  Hedley,  8  East,  378.     Browning  v.  Morris,  Cowp.  790. 

(e)  Tappenden  and  others  v.  Randall,  2  B.  &  P.  467.  In  this  case  the  Court  considered  the  distinction 
between  executed  and  executory  contracts  as  completely  established.  See  Sir  J.  Mansfield's  observations  in 
Aubert  v.  Walsh,  3  Taunt.  281.  Bush  v.  Walsh,  4  Taunt.  960.  Webb  v.  Bishop,  B.  N.  P.  16,  132.  It  seems, 
however,  that  the  Courts  do  not  consider  wagers  on  the  amount  of  duties  to  be  illegal  or  immoral,  but  refuse 
to  enforce  them,  on  account  of  the  public  inconvenience  which  might  otherwise  result.  Shirley  v.  Sunbury, 
2B.  &P.  130. 

(/)   Walker  v.  Chapman,  cited  by  Buller,  J.  in  Lowry  v.  Bourdieu,  Doug.  471. 

(g)  Wilkinson  v.  Kitchen,  1  Ld.  Raym.  89.  But  see  Norman  v.  Cole,  3  Esp.  253,  where  Lord  Eldon  is 
reported  to  have  held,  that  a  sum  of  money  placed  in  the  hands  of  the  defendant,  in  order  to  procure  a  pardon 
for  one  who  was  under  sentence  of  death  in  Newgate,  could  not  be  recovered. 

(A)  (But  money  paid  in  consideration  of  the  composition  of  a  felony  cannot  be  recovered  back.  Worcester 
V.  Eaton,  16  Mass.  368.  Assumpsit  for  money  lent  or  money  had  and  received  will  not  lie  to  recover  the 
price  of  a  note  sold,  which  was  given  for  a  gaming  consideration.     Herd  v.  Vincent,  1  Tenn.  869.) 
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although  the  agreement  remain  executory:  for  in  such  case  it  is  contrary 
to  sound  policy  to  yield  the  plaintiff  any  assistance.  As  where  the  money 
is  paid  as  a  consideration  for  the  murder  of  a  third  person  (A).  It  is  how- 
ever to  be  observed,  that  the  distinction  between  ^a/wm  inse  audmalum 
prohibitum  has  frequently  been  disapproved  of  (0;  and  if  the  doctrine  is 
to  prevail  that  the  party  ought  to  be  allowed  a  locus  poeyiitentiae,  is  it  not 
*95  reasonable  that  he  *should  be  allowed  and  induced  to  repent  of  his  inten- 
tion to  perpetrate  a  great  and  heinous  crime,  as  well  as  of  his  intention  to 
commit  a  more  trivial  offence? 

Money  in        In  cases  of  illegal  transactions,  money  may  always  be  stopped  whilst  it 

hands  of    is  {ji  transitu  to  the  person  who  is  to  receive  it  (k). 

stakchol-  Where  the  money  has  been  paid  to  a  mere  depositary  or  stakeholder,  the 
plaintiff'  may  recover  it  at  any  time  before  it  is  paid  over,  although  the 
agreement  be  illegal  and  no  longer  executory.  As,  where  a  wager  is 
deposited  with  a  stakeholder  on  the  event  of  a  battle  to  be  fought  by  the 
parties,  and  the  battle  be  fought,  either  party  may  recover  his  deposit  be- 
fore it  be  paid  over  (/)  (1)  (A).  So,  where  the  plaintiff,  in  order  to  avoid  a 
prosecution  for  a  misdemeanor,  paid  a  sum  of  money  to  the  defendant  for 
the  use  of  the  poor,  it  was  held  that  after  notice  not  to  pay  the  money  over 
he  might  recover  it  (m). 

Of  an  It  is  a  general  rule  that  an  agent  shall  not  be  allowed  to  set  up  the  title 

agent.        ^^  ^  [\\\tdi.  person  against  his  principal  {n). 

Where  the  defendant,  a  broker,  had  received  from  the  underwriters  the 
amount  of  an  illegal  insurance,  it  was  held  that  he  could  not  set  up  the 
illegality  of  the  transaction  as  a  defence  in  an  action  by  the  assured  (0). 
For  having  received  money  to  the  use  of  another,  he  cannot  in  conscience 
retain  it,  and  no  one  is  entitled  to  it  but  the  plaintiff.  So,  where  the  defen- 
dants, who  were  carriers,  received  for  the  plaintiffs  the  price  of  a  quantity 
of  counterfeit  halfpence,  it  was  held  that  the  plaintiff  was  entitled  to  recover, 
and  the  illegality  of  the  transaction  was  considered  as  unimportant  to  the 
decision  of  the  question  (;:>),  since  the  plaintiff  sought  but  to  recover  his 
own.     But  it  is  otherwise  where  the  money  has  not  been  actually  paid,  but 

(h)  Per  Heath,  J.  Tappenden  v.  Randall,  2  B.  &P.  471. 

(i)  Aubert  v.  Maze,  2  B.  &  P.  371.     Cannan  v.  Bi-yce,i  3  B.  &  A.  179, 

(A:)  Per  Ld.  Ellenborough,  C.  J.  in  Edgar  v.  Fowler,  3  East,  222.  Seethe  cases  cited  below.  A  premium 
is  in  transitu  if  not  actually  paid  by  the  broker  to  the  underwriter,  although  the  former  has  given  credit  for 
it  to  the  latter.     Ibid. 

(Z)  Cottony.  Thurland,  5  T.  R.  405.  Eliham  v.  Kingstnan,  1  B.  &  A.  683.  And  see  Howson  v.  Hancock, 
8  T.  R.  575.  Smith  v.  Bichnore,  4  Taunt.  474.  Aubert  v.  Walsh,  3  Taunt.  277.  Farmer  v.  Russell,  1  B. 
&.  P.  296.  Vide  etia7n.  Bate  v.  Cartwright,  7  Price,  540,  which  was  the  case  of  a  wager  on  a  foot-race.  A 
stakeholder  having  paid  over  the  money  deposited,  after  the  wager  had  been  decided  against  the  plaintiff,  who 
claimed  the  whole  as  winner;  it  was  held  that  the  plaintiff  might  recover  back  his  own  deposit  in  an  action 
for  money  had  and  received,  against  the  stakeholder;  the  Court  distinguishing  between  actions  by  one  party 
to  an  illegal  contract  against  the  other,  and  those  against  the  stakeholder  paying  over  without  authority, 
and  in  opposition  to  his  desire.  Hasielow  v.  Jackson,  8  B.  &  C  221,  and  2  M.  &  Ry.  209;  and  see 
Hodson  v.   Terril,  1  C.  &  M.  797.     Vide  infra,  tit.  Wager. 

(m)  Taylor  v.  Lendey,  9  East,  49. 

(n)  White  v.  Bartlett,^  9  Bing.  378.  Nicholson  v.  Knowles,  5  Mad.  47.  Crosskey  v.  Mills,  1  C.  M.  &  R. 
298.  An  agent  receiving  money  to  be  paid  over  to  a  third  person,  is  accountable  to  his  principal  until  he 
has  entered  into  some  binding  engagement  to  hold  the  money  to  the  use  of  such  third  person.  See 
Williams  v.  Everett,  14  East,  582;  supra,  81.  Wedlake  v.  Hurley,  1  C.  &  J.  83.  Baron  v.  Husband,'^  4 
B.  &.  Ad.  612;  and  tit.  Appkopriation. 

(0)  Tenant  v.  Elliott,  1  B.  &  P.  3.     The  case  was  distinguished  from  that  of  a  stakeholder. 

ip)  Farmer  v.  Russell,  1  B.  &.  P.  296. 


(1)  [This  doctrine  was  adopted  by  the  Sup.  Court  of  New  York,  in    the  case  of  Vischer  v.    Yates,  H 
Jolms.  23.  But  in  the  Supreme  Court  of  Errors,  the  decision  was  reversed  by  agreat  majority.  12  Johns.  1.] 
(A)  {Perkins  v.  Hyde,  6  Yerg.  228.     Hickman  v.  Littlepage,  2  Dana,  344.) 
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credit  only  has  been  given.  An  underwriter  on  an  illegal  insurance  cannot 
recover  tlie  premium  from  the  broker,  though  the  broker  has  given  the 
underwriter  credit  for  it  in  their  account;  no  money  having  been  actually 
received  by  the  broker  {q). 

In  the  case  of  Booth  v.  Hodgso7i  (r),t/2.,B.  and  C.  being  partners  in  illegal  con- 
underwriting  insurances,  which  were  underwritten  in  the  name  of  ./^.  alone;  tract.— 
C,  one  of  the  partners,  and  B.,  as  the  brokers  of  ^.,  B.  and  C,  received 
^premiums  of  insnrance  to  their  use,  and  it  was  held  that  B.  was  not  entitled      *96 
to  recover  the  amount  of  those  premiums  from  C.  and  B.  as  money  had  Receipt  by 
and  received  to  his  use.    Here  it  is  to  be  observed,  that  the  party  could  not^"  agent, 
recover  except  through  the  medium  of  the  illegal  transaction,  and  the  case 
differs  from  that  of  money  paid  to  a  mere  agent  of  the  plaintiff,  where  the 
illegality  of  the  transaction  is  out  of  question. 

hi  the  case  of  Sulliv a ?i  v.  Greaves  [s),  the  plaintiff  and  one  Bristoiv, 
being  partners  in  an  insurance  underwritten  by  the  plaintiff  in  his  own 
name,  a  loss  happened,  and  the  plaintiff  paid  the  whole  to  the  defendant,  a 
broker;  Bristoio  afterwards  paid  his  moiety  of  the  loss  to  the  broker,  and 
then  the  plaintiff  brought  his  action  against  the  broker  to  recover  half  of 
v/hat  he  had  paid;  and  Lord  Kenyon  held,  that  since  the  plainlif!"carae  to 
enforce  an  illegal  contract,  he  could  not  recover  {t).  This  case  may  seem 
at  first  view  to  be  inconsistent  with  that  of  Tenant  v.  Elliott  [u):  but  it 
appears  to  be  distinguishable  from  it;  for  there  the  ground  of  the  decision 
was,  that  the  agent  of  the  plaintiff  having  received  money  for  his  own  use, 
the  illegality  was  out  of  the  question;  it  was  the  plaintiff's  own  money;  but 
in  the  latter  case  the  plaintiff  sought  to  recover  money  which  he  had  paid 
under  an  executed  illegal  agreement;  before  Bristoiv's  payment  of  the 
money,  the  plaintiff,  for  the  reason  just  stated,  was  not  entitled  to  recover 
any  part  of  it;  and  when  Bristoiv  paid  the  money  he  did  not  actually  pay 
it  to  the  plaintiff's  use,  as  in  the  case  of  Tenant  v.  Elliott,  but  in  discharge 
of  his  own  share  in  an  illegal  contract;  and  the  law  will  not  raise  an  implied 
assumpsit  in  favour  of  a.  particeps  criniinis. 

Money  paid  over  to  a  party  cannot  be  recovered  after  (he  event  hasinegal 
happened;  for  where  the  parties  are  in  pari  delicto,  potior  est  conditio execated 
possidentis  (x).     And  therefore  a  plaintiff  cannot  recover  from  the  under- ^.°"^'*^®''"* 
writer  the  premium  of  a  re-assurance  void  by  statute  (y)  after  capture  (z). 
So,  where  an  insurance  was  made  on  a  ship  belonging  to  a  British  subject, 
without  interest  (a),  it  was  held  that  the  assured  could  not  recover  the 
premium  after  the  ship  had  arrived  safe  (b).     And  in  such  cases  it  is  pre- 

(9)  Edgar  v.  Fowler,  3  East,  222. 

(r)  6  T.  R.  405.  (s)  Park  on  Ins.  8. 

(t)  Lord  Ivenyon  afterwards  mentioned  the  case  to  the  other  Judges  of  the  Court  of  K.  B.,  who  approved 
of  it;  and  the  doctrine  was  recognized  and  approved  of  by  the  Court  of  C.  P.  in  the  case  of  Mitchell  and 
others  v.  Cockburn,  2  11.  B.  379. 

(m)  I  B.  &  p.  3,  and  supra,  95.     See  Mr.  Selwyn's  quajre,  1  Selw.  N.  P.  4th  ed.  90. 

(x)  There  is  no  case  to  be  found  where  money  has  been  paid  by  one  of  two  parties  to  another,  on  an 
illegal  contract,  both  being  particeps  criminis;  an  action  has  been  maintained  to  recover  it  back  again. 
Per  Lord  Kenyon,  in  Howson  v.  Hancock,  8  T.  R.  577.  The  case  of  Lacaussade  v.  White,  7  T.  R.  635, 
where  money  paid  on  an  illegal  wager  was  allowed  to  be  drawn  after  the  event  had  taken  place,  has  been 
considered  as  completely  overruled  by  Howson  v.  Hancock,  8  T.  R.  575,  where  the  contrary  was  decided. 
See  Vandyck  v.  HewitU  1  East,  9G;  Williams  v.  Headly,  8  East,  382;  Aubert  v.  Walsh,  3  Taunt.  284;  Morck 
V.  Abel,  3  B.  &  P.  35;  Thistlewood  v.  Craycroft,  1  M.  &  S.  500;  Stokes  v.  Tmlchen,^  8  Taunt.  492;  Bayn- 
tun  v.  Cattle,  1  Mo.  &  R.  265. 

(y)  19  Geo.  2,  c.  37. 

(z)  Andre  v.  Fletcher,  3  T.  R.  266.     Webb  v.  Bishop,  B.  N.  P.  132. 

(a)  Which  is  illegal  by  19  Geo.  2,  c.  37. 

(/;)  Lowry  v.  Bourdieu,  Doug.  467.     See  also  Lubbock  v.  Potts,  7  East,  449. 
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sumed  that  all  parties  know  the  law,  and  the  municipal  laws  ofthis  country- 
are  as  binding  in  that  respect  upon  foreigners  as  upon  natives  (c). 

Where,  however,  an  insurance  has  been  effected  in  ignorance  of  particu- 
*97     lar  *facts  which  avoid  the  policy,  it  has  been  held  that  the  premium  may- 
be recovered  (d). 

So,  where  money  had  been  paid  by  an  illegal  insurer  of  lottery  tickets, 
in  consequence  of  having  insured  the  defendant's  tickets,  it  was  held  that 
the  plaintiff"  could  not  recover,  because  the  contract  was  executed;  and  the 
distinction  was  taken  between  that  case  and  that  of  a  plaintiff"  who  seeks 
to  recover  premiums  paid  for  such  illegal  insurances  {e). 
Notice  of  Iti  some  instances  this  form  of  action  cannot  be  maintained,  even  though 
action.       the  plaintiff"  be  entitled  to  receive  the  money,  without  proof  of  notice  of 

action  (/),  according  to  the  special  provision  of  some  statute. 
Account         The  count,  upon  mi  account  stated,  is  supported  by  evidence  of  an 
stated.        acknowledgment  on  the  part  of  the  defendant  of  money  due  [g)  to  the 
plaintiff^  {h),  upon  an  account  between  them  (/).    A  qualified  acknow- 

(c)  Andre  v.  Fletcher,  3  T.  R.  266.  March  v.  Ahel,  3  B.  &  P.  35.  Vandyck  v.  Hewitt,  1  East,  96;  where 
the  money  was  paid  on  an  illegal  insurance  to  cover  a  trading  with  the  enemy,  and  the  plaintiff  declared  on 
the  policy  as  well  as  on  the  money  counts. 

(rf)  Heniig  v.  Staniforth,^  1  Starkie's  C.  254;  5  M.  &,  S.  122.  Owen  v.  Bruce,  12  East,  225,  [and  Mr. 
Day's  notes  to  that  case.] 

(e)  Browning  v.  Morris,  Cowp.  790. 

(/)  Thus  the  action  does  not  lie  against  an  excise  officer  in  respect  of  duties  received  after  the  repeal  of 
the  Act  which  imposed  them,  without  notice,  according  to  the  23  G.  3,  c.  70,  s.  30.  For  this  act  protects 
them  in  all  cases  where  intending  to  act  within  the  statute  they  exceed  it.  Greenway  v.  Hurd,4  T.  JR.  555. 
See  also,  Wallace  v.  Smith,  5  East,  114,  But  where  the  defendants  made  an  excessive  charge  on  a  distress 
for  arrears  of  taxes,  it  was  held  that  the  defendants  in  an  action  of  assumpsit  were  not  entitled  to  notice,  for 
the  act  was  not  done  colore  officii.  Umpkelby  v.  Maclean,  1  B.  &,  A.  42;  and  supra,  66,  note  (<),  Ind.  tit. 
Notice. 

ig)  Tucker  v.  Barrow^  7  B.  &  C.  623.  A  mere  acknowledgment  of  a  debt  being  due,  and  a  promise  to 
pay  it,  but  no  amount  specified,  is  insufficient  to  entitle  the  plaintiff  even  to  nominal  damages  on  an  account 
stated.  Bernasconi  v.  Argyle,^  1  M.  &  M.  183,  and  3  C.  &.  P.  29.4  Unless  the  amount  be  proved  aliunde. 
Dickson  v.  Doveridge,^  2C.  &,  P.  109.  Leeson  v.  Smith,^  4  N.  tfe  M.  304.  The  plaintiff  sued  as  executrix, 
and  proved  that  the  defendant  being  applied  to  by  her  for  payment  of  interest,  stated,  that  she  would  bring 
her  some  on  the  following  Sunday;  it  was  held,  tliat  although  there  was  an  admission  that  something  was 
due,  yet  that  as  it  did  not  appear  what  the  nature  of  the  debt  was,  nor  whether  it  was  due  to  the  plaintiff  as 
executrix,  or  in  her  own  right,  nor  if  it  was  one  for  which  assumpsit  would  lie,  the  plaintiff  was  not  entitled 
to  recover  even  nominal  damages.  Green  v.  Davies,''  4  B.  &  C.  235;  and  see  Teal  v.  Auiy,^  2  B.  &  B.  101. 
The  plaintiff  must  simw  some  precise  sum,  per  Tindal,  C.  J.,  Kirton  v.  Wood,  1  Moo.  &  R.  253.  Where  at 
a  meeting  of  the  plaintiff  and  defendant  to  settle  an  account,  the  clerk  of  the  former  made  the  entries  into 
one  book  which  the  defendant  copied  into  another,  but  no  admission  was  made  as  to  the  correctness  of  the 
items;  and  the  defendant  admitted  that  the  balance  against  him,  as  stated  by  the  clerk,  was  correct;  but  add- 
ed, that  as  he  had  done  many  things,  there  would  not  be  much,  if  anything,  between  them;  held,  that  the 
plaintifTs  book  would  not  bind  the  defendant  so  as  to  require  its  production,  or  its  absence  to  be  accounted 
for;  held  also,  that  the  defendant's  admission  was  evidence  of  something  due  on  the  account  staled.  Rigby 
V.  Jeffrys,  7  Dowl.  (P.  C.)  561.  Where  the  declaration  contained  counts,  on  an  instrument  in  the  form  of  a 
promissory  note,  payable  at  "  nine  years  after  date,  provided  D.  M.  did  not  return  to  England,  or  his  death 
be  certified  in  the  mean  time,"  with  common  counts  for  money  lent,  and  upon  an  account  stated;  and  the 
only  evidence  wasof  handwriting,  and  thai  D.M.  had  never  been  heard  of  for  25  years;  held  that  the  plaintiff, 
failing  to  prove  the  consideration  stated  in  those  counts  to  have  been  given  for  the  promise,  could  not  recover 
upon  the  latter  counts;  the  instrument  not  raising  any  presumption  of  money  lent;  on  the  contrary,  the 
contingency  on  which  it  is  payable  raising  rather  a  different  presumption.  Morgan  v.  Jones,  I  Cr.  &  J. 
162;  and  1  Tyrw.  21. 

(h)  Where  a  plaintiff  could  not  prove  his  title  as  indorsee  of  a  bill  by  evidence  of  an  indorsement,  it  was 
held  that  letters  written  by  the  defendant  in  answer  to  applications,  in  which  the  defendant  did  not  admit  any 
liability  to  the  plaintiff  or  to  any  particular  liolder,  but  only  a  liability  on  the  bill  to  the  holder,  were  not 
sufficient  evidence  of  title  to  recover.     Jardine  v.  Payne,^  1  B.  &  Ad.  663. 

(i)  A.  agrees  with  B.  to  purchase  a  house,  and  take  the  fixtures  at  a  valuation;  an  inventory  and  valuation 
are  made,  and  the  gross  amount  stated  at  the  foot;  A.  takes  possession  and  enjoys,  and  pays  part  of  the 
amount.  In  an  action  for  goods  sold  and  delivered,  and  on  an  account  stated,  B.  is  entitled  to  recover  the 
remainder  on  the  account  stated.  (Salmon  v.  Waison,^^  4  Moore,  73.  Upon  a  verbal  agreement  for  the  sale  of 
growing  turnips,  part  of  them  being  drawn,  the  purchaser  promised  to  pay  the  amount  before  he  drew  any 
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ledgment  is  not  *siifScient  (k);  neither  is  a  casual  acknowledgment,  made 
to  a  mere  stranger  (/);  nor  one  made  after  action  brought,  without  proof 
of  previous  dealings  (m).  Where  accounts  are  submitted  to  an  arbitrator, 
not  by  bond,  his  award  is  evidence  on  this  connt  (n).  A  pomissory  note 
given  by  the  defendant  to  the  plaintiff  is  evidence  under  this  count,  even 
where  the  note  cannot  be  given  in  evidence  under  a  special  count,  because 
of  variance  (o).  It  is  unnecessary  to  prove  the  items  of  which  the  account 
consists,  but  sufficient  to  prove  the  account  stated  (/?);  for  the  stating  of 
the  account  is  the  consideration  of  the  promise  (§-);  and  therefore  an  action 
upon  this  count  cannot  be  maintained  against  an  infant  (r);  for  since  an 
infant  cannot  state  an  account,  the  consideration  fails. 

It  is  sufficient,  although  the  account  be  stated  of  that  which  is  due  to  the 
plaintiff  only,  without  making  deduction  for  any  counter-claim  by  the 
defendant  (s).  An  acknowledgment  of  a  single  item  in  an  account  is  suffi- 
cient to  su[)port  the  count  (t).  It  is  also  sufficient  that  the  account  be 
*stated  with  the  wife  of  the  plaintiff  (w).  An  entry  in  a  bankrupt's  ex-  *99 
amination  of  a  sum  due  to  td.  is  evidence  of  an  account  stated  between 
them,  and  sufficient  to  take  case  out  of  Statute  of  Limitations  (x). 

An  account  alters  the  nature  of  the  debt  (y);  and  therefore,  if  a  tenant, 

more,  but  v/bich  he  did  not  do;  beld  that  that  sum  was  recoverable  on  the  account  stated.  Pinchon  v.  Chil' 
cott,^  3  C.  &  P.  236.  Wliere  the  defendant,  an  incoming  tenant,  agreed  to  pay  the  plaintiff,  the  offgoinjf 
tenant,  for  all  crops  sown  before  a  certain  day,  and  the  defendant,  in  answer  to  a  demand  of  401,  tendered 
17/.;  held  that  it  did  not  amount  to  an  acknowledgment  of  debt  to  support  an  account  stated,  but  was  to  be 
considered  as  a  mere  offer  to  purchase  peace.      Wayman  v.  Hilliard,^  7  Bing.  101. 

(A-)  Evans  v.  Verity,^  R.  &  M.  239.  As  where  the  defendant  said,  "  I  would  have  paid  you,  if  you  had 
not  removed  the  grates."  And  see  Wayman  v.  Hilliard,^  4  M.  &  P.  629;  7  Bing.  101,  S.  C;  and  supra, 
note  (i). 

(Z)  'Buchan  v.  Smith,*  1  Ad.  <&  Ell.  488. 

(m)  Allen  v.  Cook,  2  Dowl.  P.  C.  546.  The  offer  of  a  cognovit  after  action  brought,  is  not  evidence  of  an 
account  stated.     Spencer  v.  Parry, ^  3  Ad.  &  Ell.  331. 

(ft)  Keen  v.  Batshore,  1  Esp.  C.  194. 

(o)  See  tit.  Bills  of  Exchange.  In  Leaper  v.  Tatton,  16  East,  420,  Bayley,  J.  held,  that  an  acknowledg- 
ment by  the  defendant  of  his  having  accepted  a  bill  of  exchange,  and  that  he  had  not  paid  it,  created  a  debt, 
and  was  evidence  on  the  account  stated:  .nlthough  the  defendant,  when  he  acknowledged  the  acceptance,  said 
that  he  had  been  liable,  but  was  not  liable  thi;n,  because  the  bill  was  out  of  date.  See  the  observations  of 
Wood,  B.  in  Partridge  S^  Ux  v.  Court,  5  Price,  412.  Where  a  memorandum  had  been  given  to  the  plaintiff 
on  a  receipt  stamped,  in  the  terms  "received  of  E.  A.  1501.,  which  we  promise  to  pay,"  &c.,  and  was  not 
receivable  in  evidence  for  want  of  a  promissory  note  stamp,  and  there  was  no  count  for  goods  sold,  which 
had  been  the  consideration,  but  the  defendant  had  acknowledged  that  he  owed  tlie  testatrix  150Z.,  without 
referring  to  the  note;  held,  that  the  plaintiff  might  recover  on  the  count  for  an  account  stated.  Ashhy  v. 
Ashby,  3  M.  »fe  P.  186.  A  plainliflF  may  recover  on  an  I.  O.  U.  upon  the  account  stated,  although  it  may  have 
been  given  as  the  consideration  of  an  agreement  not  declared  upon.  Payne  v.  Jenkins,^  4  C  «fc  P.  324.  A 
promissory  note  not  duly  stamped  is  not  evidence  by  way  of  admission.  Green  v.  Davies,''  4  B.  &  C.  235. 
Neither  is  a  note  payable  upon  a  contingency.  Morgan  v.  Jones,  1  C.  &  J.  162.  Where  a  promissory  note 
by  the  defendant  to  the  plaintiff  is  admissible,  it  is  evidence  of  an  account  stated  at  the  time  of  the  date,  and 
shows  that  the  cause  of  action  did  not  accrue  till  the  time  of  payment,  Whattey  v.  Williams,  1  M.  &  W.  533. 

(p)  Bartlelt  v.  Emery,  Hil.  2  G.  2,  B.  R.  1  T.  R.  42,  n. 

iq)  B.  N.  P.  129.  May  v.  King,  Ca.  K.  B.  537,  where  the  evidence  was,  that  the  parties  had  come  to  an 
account,  and  that  5Z.  was  due  on  the  balance;  and  held,  that  the  plaintiff  was  entitled  to  recover  on  that  ac- 
count.    Per  Bnller,  J.     Truman  v.  Hurst,  1  T.  R.  40. 

(r)  Truman  v.  Hurst,  I  T.  R.  40.  In  Ingledew  v.  Douglas,^  2  Starkie,  C.  36,  Lord  EUenborough  held, 
that  an  account  stated  by  an  infant  was  not  evidence  after  he  had  attained  his  age,  even  to  show  that  he  had 
had  the  necessaries  mentioned  in  the  account. 

(s)  Stuart  V.  Rowland,  1  Show.  215.  (?)  Highmore  v.  Primrose,  5  M.  &  S.  65. 

(m)  1  Show.  215;  B.  N.  P.  129. 

{x)  Eicke  v.  Nokes,  1  M.  &  R.  359.  As  amounting  to  an  absolute  admission  of  an  existing  debt.  Per 
Tindal,  L.  C.  J.;  see  Knowles  v.  Mitchell,  13  East,  249;  Brigstock  v.  Smith,  1  C.  &  M.  483;  Kennett  v. 
Milhank?  8  Bing.  38.  But  where  a  party  examined  before  Commissioners  of  Bankrupt,  admitted  that  he 
had  received  a  sum  of  money  on  account  of  the  bankrupt  after  an  act  of  bankruptcy,  but  not  that  it  was  a 
subsisting  debt,  it  was  held  to  be  insufficient. 

(y)  Vent  268;  Allen,  73;  2  Lev,  110. 
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being  in  arrear  of  rent,  settle  an  account  with  his  landlord,  and  promise  to 
pay  him,  assumpsit  lies  (z).  And  it  seems  to  be  immaterial  in  which  way 
the  debt  arose,  if  there  be  an  account  stated,  and  an  express  undertaking 
to  pay  the  balance  (a).  The  action  lies,  even  althongh  the  items  of  account 
were  secured  by  a  specialty  (6). 

Thus,  after  an  account  has  been  liquidated  between  two  partners,  as- 
sujyipsit  will  lie  for  the  balance  upon  an  account  stated,  and  a  promise  to 
pay,  although  the  partnership  deed  contains  a  covenant  between  the  parties 
to  account  at  certain  times  (c);  for  if  a  partnership  be  dissolved,  and  an 
account  settled,  it  is  a  good  consideration  for  a  promise  to  pay  {d).  But  in 
general,  so  long  as  any  partnership  concerns  remain  unadjusted,  no  action 
can  be  maintained  by  one  partner  against  another  (e). 

Although  it  appear  that  there  was  a  memorandum  of  agreement  for  the 
sale  of  growing  trees,  but  neither  stamped  nor  signed,  an  admission  of  the 
sum  due,  after  the  trees  have  been  cut  and  carried  away,  is  evidence  on 
this  count  (/). 
*100  *  Where  the  plaintiff  had  sold  a  ship  to  the  defendant  who  became  the 
sole  registered  owner,  and  afterwards,  by  way  of  security  to  the  plaintiff 
for  advances  for  the  ship,  executed  a  bond  conditioned  for  making  a  bill  of 
sale  to  the  plaintitf,  which  he  failed  to  do,  and  subsequently  sold  the  ship 
to  a  third  person;  and,  on  being  applied  to  by  the  plaintiff,  promised  to 
render  to  him  an  account  of  the  prodnce  of  the  sale  and  disbursements;  it 
was  held  to  be  evidence  that  he  had  sold  the  ship  on  account  of  the  plain- 
tiff, and  an  admission  of  his  liability  to  pay  over  the  balance  in  his  hands  {g). 

The  plaintiff  may  recover  on  an  account  stated  by  the  defendant  with 
the  plaintiff's  wife;  but  not  on  an  account  stated  by  the  defendant's  wife, 
unless  her  agency  be  proved  (A), 
Parlies.  Where  an  account  was  stated  between  the  defendant  and  his  wife  with 

the  plaintiff,  of  an  account  due  from  the  wife  whilst  sole,  to  the  plaintiff, 
for  goods  sold,  it  was  held  that  the  action  could  not  be  maintained  against 

(«)  Roll.  Ab.  9;  Bro.  Account,  81;  Ray.  211;  2  Keb.  813, 

{a)  In  Foster  v.  AlLanson,  2  T.  R.  479,  where  the  partnership  had  been  dissolved,  and  an  account  stated, 
which  the  defendant  ^romiseti  to  pay,  Builcr,  J.  distinguished  the  case  from  that  of  Drue  v.  Thome,  Alleyn, 
72,  on  the  ground  of  the  express  promise.  In  that  case  a  feme  sole  being  indebted  to  the  plaintiff  for  goods, 
married,  and  she  and  her  husband  stated  an  account  with  the  plaintiff,  which  the  husband  promised  to  pay, 
and  it  was  held  that  the  wife  must  be  joined. 

{b)  Moravia  v.  Levy,  2  T.  R.  483.  (c)  Moravia  v.  Levy,  2  T.  R.  483,  (??). 

{d)  Foster  v.  Allanson,  2  T.  R.  479.  And  a  judgment  in  that  action  might  be  pleaded  in  bar  of  an 
action  on  the  covenant,  per  Buller,  J.  2  T.  R.  403;  and  see  Brierly  v.  Cripps,^  7  C.  &  P.  709.  It  seems, 
however,  that  as  between  partners  such  an  action  cannot  be  maintained  but  on  a  final  balance.  Fromont  v. 
Copeland,^  2  Bing.  170.  Goddard  v.  Hodges,  1  C.  &  M.  37;  and  see  tit.  Partners;  and  Wilson  v.  Cutting^ 
10  Bing.  436.  It  has  been  questioned  whether  an  express  promise  be  not  necessary.  But  see  Clark  v. 
Glennie,*  3  Starkie's  C.  10.  Henley  v.  Soper,^  2  M.  &  R.  166;  8  B,  &  C.  20,  S.  C;  Rackstraw  v.  Imber,^ 
Holt's  C.  368;  and  tlie  cases  above  referred  to,  and  tit.  Partners.     [Sec  14  Mass.  Rep.  99,  15  ib.  121.] 

(e)  Foster  v.  Allanson,  2  T.  R.  479.  Robson  v.  Curtis,''  1  Starkie's  N.  P.  C.  78.  Plaintiff  and  defendant 
agree  to  buy  goods  on  their  joint  account,  the  defendant  agreeing  to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  payment,  the  plaintiff  having  paid  the  whole,  may  recover  the  moiety,  although  an 
account  is  still  to  be  taken  between  them  as  partners,  on  the  disposal  of  the  whole  stock.  Venning  v. 
Leekie,  13  East,  7.  Where  A.  a  partner  with  B.  Sf  C,  supplied  his  own  money  to  B.  for  the  benefit  of  the 
firm,  on  a  promise  by  B.  tu  repay  him  out  of  proceeds  already  received  for  goods  of  the  firm;  it  was  held 
that  A.  might  recover  the  amount  from  B.  as  money  had  and  received  to  his  use.  Coffer  v.  Brian,^  3 
Bing.  54.     [See  15  Johns.  403;  12  Mass.  Rep.  34.] 

(/)  Teal  v.  Auty,^  2  B.  &  B.  99.  Knowles  v.  Mitchell,  13  East,  249;  secus,  if  no  precise  sum'  be 
iidmittcd.  Ibid.  So  on  an  agreement  for  purchase  of  furniture  and  fixtures,  the  inventory  containing  a 
mixed  valuation  of  goods  and  Jixtures,  the  plaintiff  may  recover  the  value  on  this  count.  Salmon  v. 
Wutson,'^^  4  Moore,  73.  But  not  on  the  count  for  goods  sold  and  delivered,  semble,  Ibid.  And  see  Lee  v.  Ris- 
don,"  7  Taunt.  188. 

{g}  Fronting  v.  Hammond,^^  i  Gow's  C.  41.  (h)  B.  N.  P.  129. 

'Eng,  Com.  Law  Reps,  xxxii.  701.    2/(/.  ix.  366.    3/rf.  xxv.  187.    '^Id.  xiv.  147.    ('Id.xv.U7.    6/d  iii.  132. 
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the  husband  alone  (/).  So,  the  plaintiff  cannot  recover  against  the  defen- 
dant upon  an  account  stated  by  him  partly  as  admitiisiralor,  and  partly  in 
his  own  private  capacity  (k). 

Where  the  defendant  dealt  with  B.,  and  then  with  B.  and  C,  his  partner, 
and  an  account  was  settled  between  the  defendant  and  B.  and  C,  which 
included  both  the  accounts,  it  was  held  that  B.  and  C.  might  maintain  an 
action  on  this  account  (/). 

And  the  plaintiff  may  recover  on  an  account  stated  with  tlie  defendant, 
including  debts  due  from  the  defendant  alone, and  from  the  defendant  and 
a  deceased  partner  jointly  (7?i). 

An  account  stated  is  not  so  conclusive  in  its  effect  as  to  exclude  evidence 
of  errors  which  have  crept  into  the  account  (n).  The  accounting  with  the 
plaintiff  in  a  particular  character,  is  an  admission  of  the  character  (o). 

A  variance  in  evidence  between  the  amount  of  the  balance  proved  and  Variance, 
that  averred  in  the  declaration,  is  now  held  to  be  immaterial  ( p). 

It  seems  that  under  this  count,  one  account  only  is  admissible  (g). 

Interest  is  not  recoverable  in  the  absence  of  a  contract,  express  or  implied, 
for  the  payment  of  interest  on  the  balance  (r). 

An  omission  to  prove  the  whole  breach,  as  alleged  in  the  declaration,  is  Breach. 
not  material.     The  plaintiff  in  an  action  upon  a  policy  of  insurance  may 
allege  a  total  loss,  and  recover  for  a  partial  or  average  loss  (s). 

Where  the  breach  alleged  that  the  defendant  had  treated  the  estate  con- 
trary *to  good  husbandry  and  the  custom  of  the  country,  it  was  held  to  be  *101 
supported  by  showing  that  the  defendant  had  treated  it  contrary  to  the 
prevalent  course  of  good  husbandry  in  that  neighbourhood;  as  by  tilling 
half  his  farm  at  once,  when  no  other  farmer  tilled  more  than  one  third; 
and  that  it  was  not  necessary  to  prove  any  precise  definite  custom  or  usage 
in  respect  to  the  quantity  tilled  (/). 

In  an  action  against  the  defendant,  as  wharfinger,  for  not  procuring  a 
sufferance  for  goods,  in  consequence  whereof  the  goods  were  seized  as 
forfeited  to  the  king,  it  appeared  that  it  was  the  defendant's  duty,  as 
wharfinger,  to  obtain  a  sufferance  from  the  custom-house  for  the  shipping 
of  the  goods,  which  he  had  not  done,  and  in  consequence  of  which  the 
right  of  seizure  had  attached.  It  was  also  proved  that  the  goods  had  been 
seized  by  a  custom-house  officer,  and  sold  in  the  usual  maimer.  It  was 
objected  that  the  record  of  a  sentence  of  condemnation  ought  to  be  proved, 
but  it  was  held  that  the  proof  was  sufficient  (u). 

Previous  to  the  late  rules,  the  defendant,  by  the  plea  of  non-assumpsit, -pvoo?  hy 
might  have  put  the  plaintiff  to  the  proof  of  his  whole  case,  and  in  answer  defendant 
he  might  in  general  have  adduced  any  evidence  which  disproved  the  case 
set  up  by  the  plaintiff",  and  showed  that  at  the  time  when  the  action  was 


on  non-as- 
sumpsit. 


(t)  Drue  V.  Thome,  Alleyn,  72.  But  Buller,  J.  in  Foster  v.  Allanson,  2  T.  R.  483,  intimated  that  it 
would  have  been  otherwise  if  the  defendant  had  expressly  promised  to  pay. 

(k)  Herrenden  v.  Palmer,  Hob.  88. 

{l)  Moore  v.  Hill,  Sitt.  Guildhall  after  Easter,  1795;  Peake's  Ev.  257,  3d  edit.  Qu.  whether  there  was 
not  an  express  promise  in  this  case  to  transfer  the  credit  to  the  new  firm,  and  pay  the  consolidated  account? 
And  see  Gough  v.  Davis,  4  Price,  214;  David  v.  Ellis,^  5  B.  &  C.  196. 

(rn)  Richards  v.  Heather,  1   B.  &  A.  29. 

(n)  Formerly  it  was  considered  to  be  more  conclusive.  See  Ld.  Mansfield's  observations  in  Truman  v. 
Hurst,  1  T.  R.  42.     But  see  Roper  v.  Holland,^  3  Ad.  &  Ell.  22.     S.  C.  4  N.  &  M.  663. 

(o)  Peacock  v.  Harris,  10  East,  104.  (p)   Thompson  v.  Spencer,  B.  N.  P.  129. 

iq)  Per  Littledale,  J.     Kennedy  v.  Withers,^  3  B.  &  Ad.  769. 

(»•)  Nichol  V.  Thompson,  1  Camp.  52.  Dawes  v.  Pinner,  486,  n.  Moore  v.  Voughton,*  1  Starkie's  C. 
487.     See  tit.  Interest. 

(s)  Gardiner  v.  Croasdale,  Burr.  905:  and  see  the  cases,  5  Will.  Saund.  205;  Bl.  198. 

(0  4  East,  154.  (u)  Baker  v.  Liscoe,  7  T.  R.  171. 
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brought  the  plaintiff  had  no  cause  of  action,  or  at  least  no  right  to  maintain 

this  form  of  action  (A). 

The   evidence   admissible  under  the  plea  of  non  assumpsit  is  much 

limited  by  the  following  rules  of  Hil.  T.,  4  W.  4. 
Defence  1.  In  all  actious  of  assumpsit,  except  on  bills  of  exchange  and  promis- 

under  the   gQpy  notes,  the  plea  of  7ion  assuvipsit  shall  operate  only  as  a  denial  in 
new  rues.  ^^^^  ^^^^  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact 

from  which  the  contract  or  promise  alleged  may  be  implied  by  law  {iv). 
*102         *Ex.  gr.  in  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of 

the  fact  of  the  warranty  having  been  given  upon  the  alleged  consideration, 

but  not  of  the  breach;  and  in  an  action  on  a  policy  of  insurance,  of  the 

(r)  And,  therefore,  in  the  case  of  an  express  contract  the  plea  does  not  operate  as  a  denial  of  the  alleged 
consideration.  Where  the  declaration  alleged,  that  in  consideration  of  receiving  a  horse  and  2Z.,  the  delen- 
dant  agreed  to  sell  a  horse  on  warranty  to  the  plaintiff;  it  was  held  that  the  plaintiff,  on  non  assumpsit  plead- 
ed, was  not  bound  to  prove  the  delivery  of  the  horse  and  2L  Smith  v.  Parsons,^  8  C.  »&  P.  1  99.  And  where 
the  plaintiff  alleged  that,  as  author,  he  had  a  right  to  the  music  and  poetry  of  an  opera,  and  that  in  consider- 
ation of  the  premises,  and  that  the  plaintiff  would  sell  him  such  right,  the  defendant  undertook  to  buy  it; 
Tindal,  C.  J.,  held,  that  under  a  similar  plea  it  was  not  competent  to  the  defendant  to  contend,  either  that  the 
plaintiff  was  not  the  author,  or  had  not  the  right,  or  did  not  sell  it  to  the  defendant.  De  Pinna  v.  Polhill,^  8 
C.  &  P.  78.  And  in  Passenger  v.  Brookes,^  1  Bing.  N.  C.  587,  it  was  held,  that  the  defendant  could  not 
prove  want  of  consideration  as  a  defence  under  this  plea.  But  see  the  observations  of  Parke,  B.  on  this  case 
in  Bennion  v.  Davison,  3  M.  &  W.  J  9.  In  assumpsit  on  a  guarantee  for  goods  supplied  to  A.,  the  plea  ad- 
mits the  supply,  and  the  fact  need  not  be  proved,  except  to  show  the  amount  of  damages.  Taylor  \ .  Hilary y'^ 
7  C.  &  P.  30.  See  Gibson  v.  Harris,^  8  C.  &  P.  379.  But  it  is  clear  that  the  plea  does  not  admit  the  truth 
of  any  immaterial  averment  in  the  declaration.  When  the  declaration  on  a  special  agreement  to  carry  goods 
safely  in  a  vessel  lying  in  a  certain  river,  alleged  that  they  were  to  be  carried  by  the  defendants  as  owners 
of  the  said  vessel;  it  was  held  that  this  plea  did  not  admit  the  Oicners/(i».  Bennion  v,  Davison,  3  M..  Si> 
W.  19. 

(w)  The  defendant  may,  under  the  general  issue,  show  that  the  action  was  brought  on  a  partnership  trans- 
action between  himself  and  the  plaintiff.  Pearson  v.  Skelton,  1  M.  »S6  W.  504.  Worrel  v.  Grayson,  1  M.  & 
W.  166.  So  in  an  action  by  one  joint  owner  of  a  ship  against  another  for  contribution  to  recover  a  propor- 
tion of  the  damages  paid  by  the  plaintiff  to  a  third  party  for  tlie  value  of  goods  sent  by  the  ship  and  lost,  the 
defendant  may  show  that  the  goods  were  lost,  and  damages  incurred,  through  the  plaintifTsown  misconduct. 
Gregory  v.  Harlnell,  1  M.  &  W.  183.  In  an  action  for  work  and  labour,  he  may  show  that  the  work  was 
done  under  a  special  contract,  on  which  nothing  is  due.  Jones  v.  JSanney,  1  M.  &,  W.  333.  And  see 
Grounsell  v.  Lamb,  I  M.  &  VV.  352;  Dicken  v.  Neale,  1  M.  &.  VV.  556.  By  the  express  provision  of  the 
statute  55  G.  3,  c.  194,  the  plaintiff  in  an  action  on  an  apothecary's  bill  must,  under  this  plea,  prove  his 
certificate,  or  that  lie  was  in  practice  before  August  5,  1815.  Wagstaff  v.  Sharpe,  3  M.  &,  W.  521;  and  see 
tit.  Apothecary.  It  has  been  held  at  Nisi  Prius,  that  in  an  action  for  goods  sold  and  delivered,  the  defen- 
dant under  this  plea  could  not  prove  that  the  goods  were  of  no  value.  Roffey  v.  Smith,^  G  C.  &  P.  662.  It 
seems,  however,  to  be  impossible  to  imp/y  a  contract  to  pay  anything  for  that  which  is  of  no  value.  On  a 
quantum  meruit  for  service  rendered,  it  has  been  held  that  the  defendant,  under  the  general  issue,  may  show 
the  worthlessness  of  the  alleged  service.  Tlie  defendant,  under  the  plea  of  non  assumpsit,  may  show  that 
the  goods  did  not  correspond  with  the  warranty.  Dicken  v.  Neale,  1  M.  &  W.  556.  Grounsell  v.  Lamb,  1 
M.  &.  W.  352.     See  tit.  Vendor  and  Vendee. 

(A)  (Any  matter  which  shows  that  the  plaintiff  never  had  any  cause  of  action  may  be  given  in  evidence 
under  the  general  issue;  Champlin  v.  Butler,  18  John.  R.  169;  Wilt  v.  Ogden,  13  Id.  56;  as  an  illegal 
consideration;  Craig  w. Missouri,  4  Pet.  426  ;  Jones  v.  Pryor,  1  Bibb.  614;  or  usury.  Cotton  v.  Lake,2  Mass. 
R.  540.  The  incapacity  of  the  defendant  to  make  a  contract  at  the  time  of  the  alleged  contract,  because  he 
was  then  an  infant;  Wailing  v.  To/^,  9  John.  R.  141 ;  Stansbury  v.  MarArs,  4  Dall.  130 ;  or  non  compos, 
Mitchell  V.  Kingman,  5  Pick.  431.  A  former  judgment  between  the  same  parties  for  the  same  cause  of 
action,  Young  y.  Black,  7  Cranch,  565;  Kilheffer  v.  Herr,  17  Serg.  &.  R.  325;  Wright  v.  Butler,  6  Wend. 
289,  may  likewise  be  given  in  evidence,  under  the  general  issue;  that  the  defendant  is  an  insolvent  debtor, 
and  that  his  property  has  been  assigned  to  trustees  for  the  use  of  his  creditors,  may  also  be  proved  under 
the  general  issue.  Kennedy  v.  Ferris,  5  Serg.  &  R.394.  Aliter,  where  the  claim  in  suit  has  been  previously 
assigned  under  a  voluntary  assignment.  Hopkins  v.  Banks,  7  Cow.  650.  On  the  plea  of  non  assumpsit, 
everything,  even  a  general  release,  may  be  given  in  evidence,  which  shows  that  the  plaintiff  has  no  right  to 
recover,  notwithstanding  that  no  notice  has  been  given  of  special  matter.  Dawson  v.  Tihbs,  4  Yeates,  349, 
or  payment.  Drake  v.  Drake,  11  John.  R.  531;  Coe  v.  Givan,  1  Blackf.  367.  So  in  New  York.  Eddy  v. 
Smith,  13  Wend.  488.  But  the  defendant  cannot  give  evidence  of  damages  sustained  by  a  breach  of  the 
contract  for  whicli  the  note  was  given,  on  which  the  action  was  brought.  Cheongwo  v.  William  Jones,  3 
Wash.  C.  C.  R.  359.) 

'Eng.  Com.  Law  Reps,  xxxiv.  351.    2/^/.  xxxiv.  298.    3/(Z.  xxvii.  498.    ^id.  xxxii.  425.    s/d.  xxxiv.  437. 
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subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest, 
of  the  commencement  of  the  risk  of  the  loss,  or  of  the  alleged  compliance 
with  warranties.  Bills  of  exchange,  bills  or  notes  by  way  of  accommoda- 
tion, set-off,  mutual  credit,  unseaworthiness,  misrepresentation,  conceal- 
ment, deviation,  and  various  other  defences  must  be  pleaded. 

In  every  species  of  assumpsit,  all  matters  in  confession  or  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded;  e^.  ^r.  infancy,  coverture, 
release,  payment,  performance,  illegality  of  consideration,  either  by  statute 
or  common  law,  drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of 
accommodation,  set-off,  mutual  credit,  unseaworthiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences  must  be  pleaded. 

Subject  to  these  rules,  which  regulate  the  form  of  the  plea  by  which  the  Denial  of 
defence  to  the  action  is  properly  to  be  raised,  the  defendant  may  insist  that  the  con- 
ihe  agreement  was  under  hand  and  seal,  for  then  the  form  of  action  is  *'''^'^'' 
mistaken  {x).     That  the   action   has   not   been   brought  by   the  proper 
parties,  the   promise   having   been   made   to   the   plaintiffs  jointly   with 
others  [y)  (1);  or  that  the  defendant  was  a  partner  with  the  plaintiff  (r): 
That  the  plaintiff  who  sues  as  a  feme  sole  was  married  when  the  contract 
was  made  («):  That  one  of  the  defendants  did  not  promise  jointly  with 
the  rest  (2):  That  the  action  was  commenced  before  the  cause  of  action 
arose  (6). 

He  may  controvert  the  promise  in  fact  by  showing  that  none  such  was 
ever  made;  or  if  in  fact  made,  may  avoid  it  in  point  of  law,  by  proof  that 
it  was  obtained  by  duress,  or  whilst  the  party  was  in  a  state  of  intoxica- 
tion, *or  by  proof  of  infancy  (c),  coverture  [d),  lunacy  (e),  illegality  (/)  or     *103 
fraud  {g). 

(x)  Gilb.  Law  of  Ev.  183;  Cro.  J.  506,  508;  Hutt.  34;  mfra,  78.  (y).  Where  the  plaintiff  had  contracted 
by  deed  to  perform  certain  works,  and  for  extra  works  at  prices  to  be  fixed  by  a  third  party,  who  fraudulently 
awarded  that  nothing  was  due  in  respect  thereof ;  held  that  the  plaintiff  could  not  reject  the  deed  upon  the 
ground  of  fraud,  and  recover  in  assumpsit,  as  on  a  simple  contract;  the  defendant  having  paid  into  court  a 
sum  upon  certain  counts,  held  that  it  could  only  be  applied  to  the  sums  which  were  recoverable  under  those 
counts  on  which  it  was  paid  in.     Churchill  v.  Day,  3  M.  &  Ry.  71. 

(y)  Gilb.  Law  of  Ev.  189;  Tri.  per  Pais,  187;  B.  N.  P.  152;  on  the  ground  of  variance. 

(«)  Cheap  V.  Cromond,^  4  B,  &.  A.  663.  See  Waugh  v.  Carver,  2  H.  B.  235.  Such  evidence  would,  it 
seems,  be  admissible  under  the  general  issue.  Worrel  v.  Grayson,  1  M.  &,  W^.  166,  Pearson  v.  Shelton,  1 
M.  &  W.  504. 

(a)  3  Camp.  438.  (b)  Ld.  Raym.  1249. 

(c)  Gilb.  Law  of  Ev.  186;  2  Lev.  144;  Tri.  per  Pais,  308;  Ld.  Raym.  389;  Salk.  279;  B.  N.  P.  152.  Vide 
infra,  tit.  Infant. 

(d)  Gilb,  Law  ofEv.  183.  Cowley  v.  Robertson  and  Mary  his  wife,  3  Camp.  438;  where  it  was  proved  in 
bar,  that  when  the  goods  were  supplied  to  the  defendant  Mary,  she  was  the  wife  of  one  Gilley,  who  was  still 
living.     Vide  infra,  Husband  and  Wife. 

(e)  Gilb.  C.  P.  65.  It  is  a  good  defence  that  the  defendant  at  the  time  of  the  contract  was  of  unsound 
mind,  and  that  the  plaintiff  took  advantage  of  the  circumstance  to  impose  upon  him.  Browne  v,  Joddrell, 
M.  &  M.  105.  Longv.  Baker.  lb.  106.  Sentance  v.  Poole,^  3  C.  &  P.  1.  But  lunacy  is  no  defence  to  an 
implied  promise  for  necessaries.    Baxter  v.  Lord  Portsmouth,'^  5  B.  &  C.  170. 

(/)  The  defence  must  be  specially  pleaded.  Lord  Lyndhurst,  in  Colbourne  v.  Palmore,  observes,  "  I 
know  of  no  case  in  which  a  person  who  has  committed  an  act  deemed  by  the  law  to  be  criminal,  has  been 
permitted  to  recover  compensation  against  a  person  who  has  acted  jointly  with  him  in  the  commission  of  a 
crime."  Vide  supra  and  infra,  tit.  Vendor  and  Vendee.  Bensley  v.  Bignold,*  5  B.  &  A.  635.  Stephens  v. 
Robinson,  2  C.  &  J.  209.  A  promise  to  indemnify  the  plaintiff,  in  consideration  of  the  plaintiff  having  pub- 
lished a  libel  and  defended  an  action  brought  against  him,  is  void.     Shackell  v.  Rosier,^  2  Bing.  N.  C.  634. 

(1)  [Baker  v.  Jewell,  6  Mass.  Rep.  462.  7  Mod.  360.  (Leach's  ed.)  2  Stra,  1146,  820.  2  Show.  446.  2 
T.  R.  282.     1  Taunt.  7.     7  T.  R.  254,  ace] 

(2)  [East,  48.     So  in  actions  ex  quasi  contractu.    2  N.  R.  454.     12  East,  452,] 

lEng.  Com.  Law  Reps,  vi,  556.    2jd.  xiv.  179.    ^Id.  xi.  190.    ^Id.  vii.  121.    ^Id.  xxix.  438. 
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Discharge       Or  that  a  condition  precedent  was  not  performed  (A);  or  he  may  show 
from  the     jj-j^^  ^^^^  pron)ise  has  been  discharged  by  the  plaintiff  before  breach  (i),  or 
by  a  subsequent  contract  inconsistent  with  the  former.    Thus  if  ,y^.  promise 
to  marry  JS.  within  three  months,  and  it  is  afterwards  agreed  that  he  shall 
'  marry  her  in  half  a  year,  this  will  discharge  the  former  promise;  for  by 

taking  the  latter  promise  of  a  longer  time,  the  parties  must  be  supposed  to 
intend  to  discharge  the  former,  for  otherwise  the  latter  could  have  no  intent 
at  all  (k). 

Or  tliat  it  had  been  discharged  by  accord  and  satisfaction  (/);  or  by  a 
*104     ^release  (/«);  or  that  it  has  been  merged  in  some  higher  security  (n);  or  has 

Money  expended  fur  tlic  purposes  of  an  unlicensed  theatre  cannot  be  recovered  against  one  at  whose  request 
the  money  was  expended,  und  wlio  participated  in  the  profits.  De  Begnis  v.  Armistead,'^  10  Bing.  107.  The 
proprietor  of  a  newspaper  cannot,  before  the  fihng  of  the  affidavit  required  by  the  statute,  recover  on  a  con- 
tract for  tlic  printing  of  the  paper.  Houston  v.  Mills,  1  M.  &  R.  '325.  And  see  Foplelt  \.  Stockdale,  R.  & 
M.  337.  Coutes  v.  Hatlon,"  3  Slarkie's  C  61.  So  as  to  money  lent  for  the  purpose  of  playing  at  an  illegal 
game.  M'Kinnell  v.  Robinson,  3  M.  &  W.  434.  See  also  Cannon  v.  Bryce,^  3  B.  &  A.  179,  as  to  money 
advanced  for  settling  illegiil  stock-jobbing  transactions.  Money  advanced  to  an  agent  to  be  expended  in 
illegil  disbursements,  as  {semble)  paying  the  travelling  expenses  of  voters,  cannot  be  recovered.  Bayntum 
V.  Cattle,  1  M.  &  R.  265.  A  broker  cannot,  unless  duly  licensed  according  to  the  stat.  6  Anne,  c.  16,  main- 
tain an  action  for  work  and  labour  for  buying  and  selling  stock.     Cope  v.  Rowlands,  2  M.  &  M.  149, 

{g)  Campbell  v.  Fleming*  1  Ad.  &  Ell.  4U.  As  in  consideration  of  puffing  at  an  auction.  Icelyv.  Grew,^ 
6  C.  &  P.  671.  And  see  Hill  v.  Grey,^  1  Slarkie's  C.  534.  Boxwell  v.  Christie,  Cowp.  395.  Crowder  v. 
Austen^  3  Bing.  368.  Wheeler  v.  Collier,^  M.  &  M.  126;  and  infra,  tit.  Fraud,  and  Vendor  and  Vendee. 
This  defence  must  be  specially  pleaded. 

{h)  Supra,  but  he  cannot  show  that  the  condition  was  not  performed  with  intent  to  insist  on  the  promise. 
Willia?ns  v.  Carnardine,^  4  B.  &  Ad.  621. 

(i)  And  this  may  be  proved  by  parol  agreement;  but  after  a  breach,  it  cannot  be  discharged  by  any  new 
agreement,  without  a  deed,  unless  it  operate  in  satisfaction.  B.  N.  P.  152;  2  Lev.  144;  1  Mod.  259;  Ca.  K. 
B.  518. 

(A-)  Gilb.  Law  of  Ev.  198;  Tri.  per  Pais,  402.  But  a  second  promise  to  marry  in  a  fortnight  would  not 
discharge  the  former.  Ibid. 

(/)  Salk.  140;  B.  N.  P.  152,  Ld.  Ray.  566.  See  tit.  Accord  and  Satisfaction,  supra,  15.  A  debtor, 
being  unable  to  meet  the  demands  of  his  creditors,  they  signed  an  agreement,  which  was  assented  to  by  the 
debtor,  to  accept  payment  by  his  covenanting  to  pay  two-tliirds  of  his  annual  income  to  a  trustee  of  their 
nomination,  and  give  a  warrant  of  attorney  as  a  coUateral  security.  The  creditors  never  nominated  a  trustee, 
and  the  agreement  was  not  acted  upon.  The  debtor  appeared  to  have  been  always  willing  to  perforin  his 
part  of  the  engagement;  held,  that  the  agreement,  though  not  properly  an  accord  and  satisiaction,  was  still 
a  good  defence  on  the  general  issue,  as  it  constituted  a  valid  new  contract  between  the  creditors  and  the 
debtor,  capable  of  being  immediately  enforced,  and  the  consideration  for  which  to  each  creditor  was  the  for- 
bearance of  the  rest;  and  as  there  appeared  no  failure  of  performance  on  the  part  of  the  debtor.  Good  v. 
Cheeseman,w  2  B.  &  Ad.  328. 

(m)  B.  N.  P.  152;  Doug.  107. 

(n)  Vide  Pudsey's  Case,  cited  2  Leon,  110;  3  East,  258.  Hosiery.  Lord  Arundell,  3  B.  &  P.  7.  Par. 
tridge  v.  Court,  5  Price,  412.  Where  the  contract  is  under  3ea\,  assumpsit  does  not  lie,  for  the  law  will  not 
raise  an  assumpsit  where  the  party  resorts  to  a  higher  security;  therefore,  if  the  obligor  of  a  bond,  without 
some  new  consideration,  as  forbearance,  promise  to  pay  the  money,  assumpsit  will  not  lie.  Toussaint  v. 
M<irtinnant,2  T.  R.  100.  There  the  surety  took  a  bond  from  the  principal.  So  where  a  sum  is  due  for 
freight  and  demurrage  under  a  specialty  contract,  the  plaintiff  cannot  recover  in  indebitatus  assumpsit. 
Ally  v.  Parish,  1  N.  R.  104.  But  a  freighter  may  recover  against  ship  owners  for  negligence,  although  the 
captain  (one  of  the  ship  owners)  h.is  entered  into  a  charter-party  under  seal  with  the  plaintiff.  Leslie  v. 
Wilson,^^  3  B.  &,  B.  171.  For  ship  owners  are  chargeable  upon  their  general  liability  in  respect  of  the 
duties  which  belong  to  them  as  such,  and  which  are  not  inconsistent  with  the  charter-party.  The  only  ex- 
ception to  the  rule  is  an  action  of  debt  for  rent,  and  that  rests  on  the  consideration  that  by  the  demise  an 
interest  in  the  land  passes.  1  N.  B.  104.  And  vide  Hardr.  332;  Warren  v.  Consett,  8  Mod.  107:  Com.  Dig.  tit. 
Pleader,  [O.]  15;  Kemp  v,  Goodall,  1  Salk.  277.  Hence  in  an  action  for  rent  due  under  a  demise  by  deed, 
nil  debet  is  a  good  plea.  lb.  Where  the  obligor  of  a  respondentia  bond,  by  indorsement  upon  it  agreed  to 
pay  the  money  to  any  assignee,  it  was  held  tliat  an  assignee  might  maintain  indebitatus  assumpsit.  Fenner 
V.  Mears,2  Bl.  1269.  But  this  has  b.en  doubted  by  Lord  Kenyon,  in  Johnson  v.  Collins,  1  Last,  104;  and 
Bayley,  J.  White  v.  Parkins,  12  East,  582.  But  where  there  is  a  subsequent  parol  agreement  not  incon- 
sistent with  the  deed,  and  founded  on  a  sufficient  consideration,  assumpsit  lies.  See  Leslie  De  la  Torre, 
cited  12  East,  583;  White  v.  Parkins,  12  East,  578.  A  guarantee  by  the  decdof  a  third  person  is  no  merger. 
White  V.  Cuyler,  1  Esp.  C.  200;  6  T.  R,  176, 

i£ng.  Com.  Law  Reps,  XXV,  47.     ^Id.xw.lGS.     ^Id.  v.  255.    "/ri.  xxviii.  29.    ^Id.  xxv.  590.     e/c/.  ii.  459. 
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been  rescinded  (o);  waived  (7?);  or  suspended  (§');  or  that  the  recovery 
would  occasion  circuity. 

Tliat  the  performance  became  impossible,  by  the  act  of  God;  as  that  a 
*horse  hired  by  the  defendant  for  a  journey,  died  on  the  journey  without    *105 
the  defendant's  fault  (r). 

He  may  show  that  no  consideration  existed;  or  that  it  has  wholly  failed 
through  the  negligence  of  the  plaintiff  (5);  or  was  insufficient  in  law  (t);  or 

(0)  Where  the  defendant  hired  a  carriage  of  the  plaintiff  for  a  certain  time,  and  before  it  had  expired  sent 
it  back;  held  that  if  the  plaintiff  sold  it  within  that  time,  it  would  have  been  a  rescinding' of  the  contract,  and 
he  could  not  be  entitled  to  the  stipulated  hire.  Wright  v.  Melville,'-  3  C.  &  P.  542.  See  further,  Garrard 
V.  Woolner. 

(p)  The  seller  of  goods,  on  the  buyer's  refusing  to  accept  them,  requested  him  to  sell  them,  which  the 
buyer  agreed  to  do,  but  could  not;  this  amounts  to  a  waiver  by  the  seller.     Gomery  v.  Bond,  9  M.  &  S.  378. 

(q)  Stock  having  been  transferred  to  another  name  under  a  forged  power  of  attorney,  whilst  it  was  doubt- 
ful whether  the  Bank  of  England  was  by  law  liable  to  make  good  the  loss,  the  stock  owners  entered  into  a 
contract  with  the  Bank,  whereby  the  latter  agreed  to  replace  the  slock  and  pay  the  intermediate  dividends, 
and  the  former  agreed,  in  the  first  instance,  and  before  they  claimed  the  stock,  adversely  to  tender  a  proof 
on  the  estate  of  the  party  who  had  fraudulently  transferred  it,  and  had  received  one  payment  of  such  divi- 
dends,  but  had  refused  to  tender  the  proof;  held,  that  the  Bank  were  entitled  to  avail  tliemselves  of  the  agree- 
ment, as  a  suspension  of  the  plaintiff's  right  to  sue,  until  they  had  performed  their  part  of  the  stipulation. 
Slracey  v.  Bank  of  England,^  6  Bing.  754;  and  see  Lortgridge  v.  Doroille,^  5  B.  &  A.  117.  Action  by  the 
drawer  against  the  acceptor  of  two  bills,  the  latter,  upon  an  arrangement,  assigned  certain  property  as  a 
security  for  certain  sums  then  due,  as  well  is  for  future  demands,  with  a  power  of  sale  after  six  months' 
notice;  held  that  it  could  only  be  considered  a  collateral  security,  and  did  not  suspend  the  personal  remedy. 
Ernes  v.  Widdowson,*  4  C.  «Sc  P.  151.  Upon  an  agreement  witJi  their  general  creditors,  the  defendants  sur- 
rendered all  their  stock  to  trustees,  and  agreed  to  execute  a  conveyance  of  all  their  estate,  the  trustees  entered 
on  the  management  and  paid  dividends  to  the  amount  of  10s.  in  the  pound;  the  defendants  afterwards  being 
called  upon  to  execute  the  conveyance,  required  that  it  should  contain  a  general  release  from  the  creditors, 
and  deeming  the  one  inserted  insufficient,  refused  to  execute;  but  all  the  creditors  had  not  then  executed  it; 
and  before  an  adjourned  meeting  was  heid  to  obtain  such  execution,  the  plaintiff  commenced  his  action;  held 
that  the  agreement,  purporting  to  contetnplalc  a  suspension  of  the  right  of  action  by  the  creditors  until  a 
final  meeting  and  execution  of  the  instrument  by  the  creditors,  and  refusal  by  the  defendants,  the  creditors 
were  not  remitted  to  their  former  rights,  and  the  action  was  therefore  premature.  Tatlock  v.  Smith,^  6 
Bing.  339. 

(r)  Glib.  Law  of  Ev,  187;  Tri.  per  Pais,  399.  Secus,  where  performance  was  impossible  at  the  time  of 
the  promise.  Com.  Dig.  Action  on  the  Case  on  Assumpsit,  [G.];  and  see  Com.  Dig.  Condition,  [D.]  1. 
And  a  plaintiff  cannot  show  that  performance  of  the  consideration  became  impossible  by  the  act  of  God. 
Ibid.  If  the  condition  of  a  feoffment  be  impossible  at  the  time  of  making,  and  precedent,  the  estate  does 
not  vest;  if  subsequent,  the  estate  becomes  absolute.  If  a  condition  subsequent  on  the  feoffment  be  possible 
at  the  time  of  the  feoffment,  but  afterwards  become  impossible,  the  estate  is  absolute,  for  it  has  vested; 
secus,  in  the  case  of  an  obligation,  which  is  executory.  Co.  Lift.  206.  A  condition  to  create  an  estate  is  to 
be  construed  according  to  the  intention  of  the  parties;  to  destroy  an  estate,  is  to  be  construed  strictly.  1 
Ins.  219  b;  3  B.  &C.  246. 

(s)  See  tit.  Goods  sold  and  delivered. — Negligence. — Work  and  Labour.  Grimaldi  v.  White,  4  Esp. 
C.  95.  Basten  V.  Butter,  1  Ea.st,  479.  Farnsworth  v.  Garrard,  I  Camp.  48.  Fisher  v.  Sajnuda,  Ibid.  190. 
Lewis  V.  Cosgrave,  2  Taunt.  2,  The  inference  from  these  cases  seems  to  be,  that  where  a  contract  is  made 
for  a  specific  thing,  at  a  specific  price,  and  the  contract  be  not  performed,  the  party  must  either  rescind  the 
contract  in  toto,  or  pay  tlie  price;  but  that  where  there  is  no  specific  contract,  and  the  plaintiff  proceeds  on 
a  quantum  meruit,  he  must  recover  according  to  the  value  of  the  work,  or  the  article  to  the  defendant;  and 
consequently  where  there  has  been  no  beneficial  service,  he  is  not  entitled  to  recover  anything.  In  Roffey 
V.  Smith,^  6  C.  &.  P.  663,  it  was  held  that  the  defendant  in  an  action  of  indebitatus  assumpsit,  was  not  at 
liberty,  under  the  plea  of  non  assumpsit,  to  show  that  the  goods  were  of  no  value;  tamen  qa.,  for  in  such  a 
case  the  plea  is  to  operate  as  a  denial  of  the  matters  of  fact,  from  which  the  contract  may  be  implied  by  law. 
In  the  case  of  Fowler  v.  Marksell,  York  Summer  Ass.  1836,  Parke,  B.  admitted  evidence  of  negligence  in 
defence  of  an  action  of  indebitatus  assumpsit  for  work  and  labour  under  this  pica.  Where  the  action  is  on 
a  special  contract,  the  want  of  consideration  is  not,  it  seems,  admissible  under  this  plea.  Passenger  v. 
Brookes,^  1  Bing.  N.  C.  587;  but  see  Bennion  v.  Davison,  3  M.  &.  W.  179.  In  an  action  for  contribution 
by  one  joint  owner  of  a  ship  against  another,  to  recover  a  portion  of  damages  recovered  by  a  third  person 
against  the  plaintiff  for  the  recovery  of  the  value  of  goods  sent  by  the  ship,  the  d  fendant  may  show,  under 
the  general  issue,  that  the  goods  were  lost  and  damages  incurred  through  the  misconduct  of  the  plaintiff. 
Gregory  v.  Hartnall,  1  M.  &  W.  183.  Under  the  same  issue,  the  defendant  may  show  that  the  goods  were 
not  equal  to  the  warranty.  Dicken  v.  Neale,  1  M.  &  W.  556.  Grounsell  v.  Lambe,  1  M.  «&  W.  352;  or  that 
the  work  was  done  under  a  special  contract,  under  which  nothing  is  done.     Jones  v.  Nanny,  1  M.  &  W.  333. 

(<)  The  receiver  of  the  wife's  estate,  by  the  direction  of  the  husband,  but  without  the  wife's  authority, 
accepted  a  bill  for  the  husband's  debt  to  the  drawer,  and  being  afterwards  called  upon  by  the  husband  and 

"Eng.  Com.  Law  Reps.  xiv.  438.    2M  xix.  224.    3/(^.  vii.  43.    4/^.  xix.  316.    5/(i.  xix.  94.    6/(i.  xxv.  585. 
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illegal  (w);  or  lastly,  he  may  prove  that  the  promise  has  been  performed, 

as  by  payment  (x),  or  the  delivery  of  the  thing  contracted  for  (y). 

*106         *The  defendant  cannot  give  evidence  of  any  matter  which  arose  after 

Defence—  the  commencement  of  the  action,  not  even  payment  of  the  debt  and  costs, 

damages,    except  for  the  purpose  of  diminishing  the  damages,  which  in  such  case 

would  be  merely  nominal  (z)  (A).   So  for  the  same  purpose  he  may  give  in 

evidence  any  other  payment  (a).     The  Statute  of  Limitations  will  be  no 

bar  under  this  issue,  although  it  appear  from  the  plaintiff's  own  showing, 

or  even  from  the  declaration  itself,  that  the  cause  of  action  did  not  arise 

within  the  six  years  (6). 

The  fact  that  others  who  are  not  joined  contracted  jointly  with  the 
defendant,  is  available  by  plea  in  abatement  only;  if  it  be  proved  it  shows 
no  variance;  for  it  is  still  true  as  alleged,  that  the  defendant  undertook  and 
promised  (c). 

The  evidence  imder  the  pleas  of  a  tender  of  the  money  before  action 
brought;  the  Statute  of  Limitations;  a  set-off;  payment;  infancy  {d)-, 
coverture  (e),  will  be  afterwards  considered. 

ATTAINDER  OF  FELONY  (/). 

Is  pleadable  in  bar  against  a  demand  accruing  after  the  attainder  (g). 
The  proof  is  by  the  record  of  the  judgment  (A).     For  the  effect  of  an 

wife  to  pay  overtotliem  the  rent  received,  when  the  bill  became  due  having  refused  to  pay  it,  unless  the 
plaintiff  would  give  him  an  indemnity  for  being  reimbursed  by  the  husband  and  wife,  which  was  accordingly 
given;  the  bill  not  being  ultimately  paid,  held,  that  to  avoid  circuity  of  action,  the  drawer  could  not  maintain 
the  action.     Carr  v.  Stephens,^  9  B.  &  C.  758. 

(u)  Supra,  63.  Every  such  defence  must  be  specially  pleaded;  as  that  the  work  and  labour  were  illegal. 
Potts  v.  Sparrow,^  1  Bing.  N.  C.  594;  3  Dowl.  P.  C.  630.  Marten  v.  Stmth,^  4  Bing.  N.  C.  436.  So  where 
a  contract  is  made  void  by  statute.  Burnett  v.  Glossop,  3  Dowl.  P.  C.  625;'*  1  Bing.  N.  C.  633.  But  it  seems 
that  the  want  of  a  sufficient  memorandum  of  the  contract  may  be  objected  under  the  general  issue.  Johnson 
V.  Dodgson,  2  M.  &.  W.  653.     Elliott  v.  Thomas,  3  M.  &  W.  170. 

(x)  By  a  late  rule  of  pleading,  T.  T.  I  Vict.,  it  is  ordered  that  payment  .shall  not  be  allowed  in  any  case 
to  be  given  in  evidence,  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar. 

( y)  B.  N.  P.  152;  Salk.  140;  Ld.  Ray.  566.  Although  it  was  once  held  that  performance  must  be  pleaded. 
Jbid.;  and  1  Mod.  210.  See  tit.  Pavment.  So  it  is  a  defence  that  the  amount  has  already  been  recovered 
in  a  former  action;  or  that  the  plaintiff,  in  a  former  action  where  he  was  defendant,  might  have  availed  him- 
self  of  his  present  claim  in  diminution  of  damages.  Hirst  v.  Atkinson,  2  Camp.  63;  see  Basten  v.  Butter, 
7  East,  479.  A  consignee  is  not  liable  for  the  delay  of  the  vessel,  if  he  cannot  get  his  goods  because  ano- 
ther's goods  prevent  him;  but  where  the  delay  is  occasioned  by  his  own  default,  it  is  no  answer  to  the  claim 
for  demurrage  that  other  consignees  have  already  paid  to  a  larger  amount  for  the  same  period.  Dobson  v. 
Droop,  1  M.  &  M.  441.  In  an  action  on  the  charter-party  for  not  taking  a  full  cargo,  which  appeared  to 
have  arisen  from  waste  of  room  in  making  the  arrangements  for  stowage,  which  varied  from  that  stipulated 
by  the  charter-party;  but  one  of  the  plaintiffs  and  their  broker,  who  managed  the  business,  were  present  at 
the  time,  and  allowed  the  expense  to  be  incurred  without  making  any  objection;  held  that  they  were  not 
entitled  to  recover.     Hovill  v.  Stephenson,^  4  Carr.  &  P.  C.  470. 

(z)  Holland  v.  Jourdain,^  Holt's  C.  6.  After  money  has  been  paid  without  a  rule  of  court,  the  defendant 
cannot  try  the  merits,  and  the  costs  inevitably  follow.  Per  Ld.  EUenborough.  Atkinson  v.  Thornton,  1 
Camp.  C.  559,  n. 

(a)  B.  N.  P.  153;  2  Lev.  81.  But  the  payment  of  must  be  pleaded;  see  the  new  rule,  supra,  105, 
note  (x). 

(b)  B.  N.  P.  152;  1  Will.  Saund.  283,  n.  (z);  lb.  vol.  2,  63,  (a);  Salk.  278. 

(c)  1  Will.  Saund.  291,  note  (4);  but  see  Gilb.  L.  Ev.  189;  Vent.  52;  and  see  B.  N.  P.  152. 

(d)  The  evidence  applicable  to  these  will  be  considered  under  those  respective  titles. 

(e)  See  Husband  and  Wife. 

(/)  The  Stat.  54  Geo.  3,  c.  145,  takes  away  corruption  of  blood  as  a  consequence  of  attainder,  except  in 
high  and  petit  treason,  murder. 

(g)  Bullock  v.  Dodds,  2  B.  &  A.  273.  Qi)  Vide  Vol.  I.  and  Index,  tit.  Judgment. 

(A)  (The  defendant  cannot  prove  payment  after  action  brought,  as  an  answer  to  an  action  on  a  note;  but 
it  may  be  given  in  evidence  to  reduce  damages.  M'Millian  v.  Wallace,  3  Stew.  185.  Pemigewasstt  Bank 
V.  Brackelt,  4  N.  Hamp.  557.     Moore  v.  M'Nairy,  1  Dev.  319.) 

JEng.  Com.  Law  Reps.  xvii.  491.    Ud.  xxvii.  502.    ^Id.  xxxiii.  402.    *Id.  xxvii.  522.    Hd.  xix.  477. 
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attainder  as  to  competency,  see  title  Infamous  Witness;  and  see  also  tit. 
Certificate. 

ATTORNEY  (A).  Proof  that 

In  an  action  by  an  attorney  for  slandering  him  in  his  profession,  he  may^j^  P'^^J^' 
prove  that  he  is  an  attorney  by  means  of  an  examined  copy  of  the  Roll  of  attorney. 

(A)  (The  office  of  attorney  is  in  some  of  our  states,  preserved  partially  or  entirely,  distinct  from  that  of 
barrister  or  counsellor,  in  others  not,  but  everywhere  the  functions  of  attorney  or  counsellor  draw?  after  them 
distinct  rights  and  liabilities,  whether  exercised  by  the  same  or  different  individuals.  Retainer.  In  an  action 
by  an  attorney  for  his  costs,  though  he  need  not  prove  the  original  employment,  yet  he  must  show  some 
recognition  of  him  by  his  client,  as  attorney,  in  tlie  progress  of  the  suit.  Evidence,  that  he  acted  as  attor- 
ney, and  that  he  was  considered  as  such  by  the  attorney  of  the  opposite  party,  is  sufficient.  Hotchkiss  v. 
Le  Roy,  9  Johns.  142.  Talhy  v.  Reynolds,  I  Pike's  Ark.  Rep.  99.  It  is  not  the  practice  of  Pennsylvania,  to 
file  warrants  of  attorney;  and  where  an  attorney,  without  authority,  professing  to  act  as  the  attorney  of  the 
defendant,  entered  an  amicable  action  in  1797,  on  which  judgment  was  signed  in  1798,  against  the  defend- 
ant, the  court  on  a  motion  to  set  aside  tiie  judgment,  said,  that  nothing  could  then  be  done,  but  to  let  the 
judgment  stand  as  a  security,  and  permit  the  defendant  to  contest  the  demand  in  point  of  law.  Coxe 
V.  Nicholls,  2  Yeates'  R.  547.  An  attorney,  who  enters  an  appearance  in  a  suit  without  authority,  is 
answerable  in  damages  for  the  injury,  which  he  may  thereby  have  occasioned  to  the  parties.  Field  v. 
Gibhs  el  al.,  1  Peters'  C.  C.  R.  155.  But  where  an  attorney  appears  for  a  party,  the  court  will  look  no 
farther,  and  will  proceed,  as  if  he  had  sufficient  authority,  leaving  the  party  to  his  action  against  him. 
Jackson  v.  Stewart,  6  Johns.  34.  M'Cullough  v.  Guetner,  1  Binn.  214.  Coit  v.  Sheldon^  1  Tyler,  304. 
Aliter  in  Ohio.  Crichjield  v.  Porter,  3  Ham.  518.  Reinholdt  v.  Alberti,.  1  Binn.  469.  If  an  attorney 
appear  for  a  defendant,  (whether  process  has  been  served  or  not),  without  his  authority,  and  confess  judg. 
ment,  or  let  it  go  by  default,  the  judgment  is  regular,  and  will  not  be  set  aside:  but  the  attorney  is  liable  to 
an  action.  Denton  v.  Noyes,  6  Johns.  296.  In  this  case  the  court  permitted  the  defendant  to  ple;id  to  the 
merits,  the  judgment  standing  as  a  security,  and  directed  proceedings  to  be  staid  in  the  mean  while.  See 
also  Smith  v.  Bowditch,  7  Pick.  137.  In  Hall  et  al.  v.  Williams  et  al.,  6  Pick.  232,  it  was  held,  that  if  an 
attorney  appears  for  a  defendant,  against  whom  judgment  is  rendered  without  any  notice  of  the  suit,  he 
will  not  be  estopped  by  the  record  to  object,  that  the  attorney  appeared  without  authority,  in  order  to  avoid 
the  judgment.  See  also  Aldrick  v.  Kinney,  4  Coan.  R.  380.  Robson  v.  Enton,  1  T.  R.  62.  Notwithstand- 
ing the  rule  that  the  acts  of  an  attorney  who  appears  for  a  party  are  to  be  taken  as  his  acts,  yet  the  court 
will  in  every  case  interpose  and  grant  relief,  so  far  as  it  can  be  done  without  injury  to  the  other  party. 

Campher  v.  Anawalt,  2  Watts,  493.     Burke  v. ,  cited.  lb.     See  also  Campbell  v.  Kent,  3  Penns. 

R.  75.     Kitchen  v.  Williamson,  4  Wash.  C.  C.  R.  84. 

Authority.  In  Pennsylvania,  the  authority  of  an  attorney  is  more  extensive  than  in  other  countries,  and 
it  has  not  been  considered  that  his  authority  ceiiscs  with  the  judgment.  Lynch  v.  The  Commonwealth,  16 
Serg.  &  R.  368.  He  has  authority  to  receive  the  amount  of  the  judgment  and  discharge  it.  Langdon  v. 
Potter,  13  JVIass.  R.  310.  Commissioners  v.  Rose,  1  Desaus.  469.  Cantfrbury  v.  Commonwealth,  1  Dana, 
416.  Branch  y.  Barnhury,\  Cti\\,lil.  Brackett  v.  Norton, 'I  Conn.  R.  BH.  The  general  authority  of  the 
attorney  does  not  cease  with  the  entry  of  the  judgment.  He  has  at  least  the  right  to  issue  an  execution, 
although  he  may  not  have  the  right  to  discharge  such  execution  without  receiving  satisfaction.  Union  Bank 
V.  Gray,  5  Peters,  113.  But  it  has  been  held  in  New  York,  that  the  general  authority  of  the  plaintifi's 
attorney  ceases  with  the  judgment,  or  at  least  with  the  issuing  of  an  execution  within  the  year.  Jackson 
y.  Bartlett,  8  John.  R.  361.  See  also  Richardson  v.  Talbot,  2  Bibb.  382.  And  he  cannot  discharge  the 
defendant  from  execution  on  a  ca,  sa.  without  satisfaction.  Kellogg  v.  Gilbert,  10  Johns.  R.  220;  contra, 
Scott  V.  Seiler,  5  Watts,  235.  Even  in  Pennsylvania  he  has  no  right  to  enter  into  an  agreement,  by  which 
land  is  to  be  taken,  instead  of  the  money  which  has  been  recovered.  Huston  v.  Mitchell.,  14  Serg.  &  R.  307. 
The  authority  of  the  defendant's  attorney  is  competent  to  restore  an  action  after  non  pros.,  though  without 
the  consent  of  his  client.  Reinholdt  v.  Alherti,  supra.  But  he  has  no  right  to  give  up  the  security  of  his 
client,  without  receiving  the  money.     Tankersby  v,  Anderson,  4  Desaus.  45. 

Liability.  The  court  will  always  look  into  the  dealings  between  attorney  and  client,  and  guard  the  latter 
from  imposition.  Starr  v.  Vanderheyden,  9  Johns.  253.  Bibb  v.  Smith,  1  Dana,  580,  Smith  v.  Bowen,  2 
Wend.  245.  Where  two  attornies  are  in  partnership,  and  one  does  the  business  of  a  client  unskilfully,  both 
are  liable  to  him  in  damages.  Warner  v.  Griswold,  8  Wend.  665.  An  attorney  at  law  is  liable  to  his 
client  for  neglect  in  the  management  of  a  suit,  even  though  it  is  done  without  fraud;  but  not  for  an  error  of 
judgment,  except  perhaps  if  it  be  very  gross.  Breedlove  v.  Turner,  9  Martin's  R.  354.  A  judgment  is  not 
evidence  against  an  attorney,  who  is  sued  for  neglect  in  the  management  of  the  cause,  wherein  tlie  judgment 
was  obtained,  of  the  facts  stated  in  it.  Breedlove  v.  Turner,  9  Martin's  R.  354.  To  an  action  brought  by 
A.  against  B.,  an  attorney  at  law  for  not  instituting  a  suit  against  C.  to  recover  an  alleged  debt,  it  is  a  good 
defence,  that  the  debt  was  due  to  another  person  and  not  to  C.     Jackson  v.  Tilghnian,  1  Miles,  31. 

[Whenever  an  attorney  disobeys  the  lawful  instructions  of  his  client,  and  a  loss  ensues,  the  attorney  is 
responsible  for  that  loss.  Gilbert  v.  Williams,  8  Mass.  Rep.  57.  He  is  not,  however,  answerable  for  every 
error  or  mistake,  but  shall  be  protected  when  he  acts  with  good  faith,  and  to  the  best  of  his  skill  and  know- 
ledge. Ibid.  Though  an  attorney  is  liable  for  a  debt  lost  by  his  negligence,  he  is  not  of  course  liable  for 
the  loss  of  the  evidence  of  a  debt — and  in  an  action  against  him  for  such  loss,  he  may  show  that  the  plaintifi 
had  another  remedy  for  the  recovery  of  the  debt,  which  he  successfully  pursued.  Huntingdon  v.  Rumrill, 
3  Day,  390.     An  attorney,  who  undertakes  to  collect  a  debt,  is  bound  to  sue  out  all  process  necessary  to 
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Attornies  (i),  or  by  the  book  of  admissions  from  the  Master's  Office  {k). 
But  it  is  sufficient  to  prove  that  he  has  acted  as  an  attorney  of  the  court  of 
which  he  is  alleged  to  be  an  attorney  (/).  It  is  not  necessary  to  prove  that 
he  has  taken  out  his  certificate  (m).  And  if  the  defendant's  words  assume 
*107  *that  the  plaintiff  is  an  attorney,  it  operates  as  an  admission  that  he  is  so,' 
and  supersedes  the  necessity  of  other  proof  (?i). 

In  an  action  by  an  attorney  on  his  bill  (o),  he  must  prove  (p)  his 

(f)  4  T.  R.  366.  When  an  attorney  is  admitted  and  takes  the  oath,  he  subscribes  his  name  upon  the 
roll.    2  Esp.  C.  526. 

(k)  This  contains  the  names  copied  from  tlie  original  roll,  and  is  admissible  for  the  purpose  of  such  proof 
upon  an  indictment  for  perjury.     R.  v.  Crosslei/,  2  Esp.  C.  526. 

(/)  Berryman  v.  Wise,  4  T.  R.  3G6. 

(m)  Jones  v.  Stevens,  II  Price,  235.  And  the  court  were  of  opinion  that  although  the  plaintiff  had, 
previously  to  the  libel  and  the  action,  omitted  to  take  out  his  certificate  for  one  whole  year,  during  which  he 
continued  to  practise,  he  still  so  far  retained  his  character  of  an  attorney  as  to  be  entitled  to  recover  in  re- 
spect of  a  libel  published  against  him  in  that  capacity,  although  he  could  maintain  no  action  for  fees,  and 
was  subject  to  penalties  under  the  stat.  37  G.  3,  c.  90,  (tamen  qucere).  At  all  events  it  would  be  insufficient, 
as  in  that  case,  merely  to  show  the  omission  to  take  out  the  certificate,  without  evidence  to  negative  a  re- 
admission.  Pearce  v.  Wfiale,^  5  B.  Si,  C.  38;  where  the  point  was  ruled  in  an  action  by  the  plaintiff,  as  an 
attorney,  for  fees, 

(n)  P.  C.  lb.  Where  the  plaintiff  alleged  generally  that  he  was  an  attorney,  and  declared  for  the  words, 
"he  is  a  pettifogging,  blood-sucking  attorney,"  proof  of  the  words  was  held  to  be  sufficient,  without  any  evi- 
dence of  attorneyship.     Armstrong  v.  Jordan,  cor.  Hullock,  B.  Carlisle  Summ.  As.  1826. 

(o)  Indebitatus  assumpsit  lies  for  fees  against  a  third  person  who  has  retained  the  plaintiff  as  an  attorney. 
Sands  v.  Trevilian,  Cro.  Car.  194.  Ambrose  v.  Roe,  Skinn.  217.  Though  the  business  has  been  transacted 
in  another  Court.  Thursby  v.  Warren,  Cro.  Car.  159.  But  a  solicitor  on  the  equity  side  of  the  Exchequer 
is  not  entitled  to  practice  in  Chancery;  and  it  seems  that  a  solicitor  in  Chancery  cannot  authorize  a  solicitor 
on  the  equity  side  of  the  Exchequer  to  practice  there  in  liis  name.  Vincent  v.  Holt,  4  Taunt.  452  But  an 
attorney  may  recover  the  costs  of  a  commission  of  bankrupt,  though  he  be  not  a  solicitor  in  Chancery. 
Wilkinson  v.  Diggett,^  1  B.  &  C.  158.  Although  an  attorney  may,  it  seems,  practise  in  another  court,  in 
the  name  of,  and  with  the  consent  of,  an  attorney  of  the  latter  court,  he  cannot  do  so  in  his  own  name. 
Latham  v.  Hyde,  I  C.  &  M.  28;  3  Tyr.  143.  But  see  Vincent  v.  Holt,  4  Taunt.  452.  Where  several  sued 
as  attornies  of  the  Palace  Court,  and  it  appeared  that  but  one  of  them  was  an  attorney  of  that  court,  it  was 
held  that  they  could  not  recover.     Arden  v.  Tucker,  1  M.  &  R.  19];3  5  C.  &  P.  248. 

(p)  That  is  in  an  action  of  indebitatus  assumpsit,  which  is  the  usual  form,  and  when  the  general  issue 
has  been  pleaded. 

the  object,  and  if  he  neglect  seasonably  to  sue  out  a  scire  facias  against  a  bail,  in  a  suit  which  he  has 
commenced  against  a  debtor,  he  is  liable  to  the  judgment  creditor  for  the  loss  thereby  occasioned.  Dearborn 
V.  Dearborn,  15  Mass.  Rep.  316.  In  an  action  against  an  attorney  for  negligence,  the  amount  of  the  debt 
in  the  first  suit  is  not  the  criterion  of  damages;  but  the  amount  of  damages  sustained  is  a  question  of 
fact  for  the  jury.  Semb.  Ibid.  Eccles  v.  Stephenson,  3  Bibb,  517.  When  the  evidence  of  a  debt,  which  is 
then  due,  is  left  with  an  attorney,  who  gives  a  general  receipt  for  it,  it  will  be  presumed  that  he  received  it 
for  collection;  and  in  action  against  him  for  his  negligence,  by  which  the  debt  was  lost,  it  is  incumbent  on 
him  to  show  that  he  received  it  specially  and  for  some  other  purpose.  Executors  of  Smedes  v.  Elmendorf, 
3  Johns.  185.  If  an  attorney  be  sued  for  neglect  of  duty  in  not  having  filed  a  declaration,  it  must  be  proved 
that  he  was  engaged  in  the  cause  in  season  to  have  filed  it.  Stephens  v.  White,  2  Wash.  211.  But  in  an 
action  against  an  attorney  for  negligence,  it  is  not  necessary  to  aver  or  to  prove  that  the  plaintiff  had  paid 
or  secured  him  a  fee,  it  is  sufficient  if  the  attorney  undertook  to  prosecute  the  suit  for  a  compensation  to 
be  paid  afterwards.     Eccles  v.  Stephenson,  ubi  svp.] 

Whether  in  an  action  by  an  attorney  against  his  client,  to  recover  his  fees,  the  defendant  can  set  up  the 
plaintiff's  negligence  in  conducting  the  suit  in  bar?  Qu.  Such  a  defence,  however,  must  be  pleaded,  of 
notice  given,  that  it  is  intended  to  be  insisted  on  at  the  trial;  the  defendant  cannot  give  it  in  evidence  under 
the  general  issue.     Runyan  v.  Nichols,  11  Johns.  547.     But  see  Brackett  v.  Norton,  4  Conn.  517. 

Compensation.  An  attorney  may  recover  for  his  professional  services,  counsel  fees,  on  a  quantum  meruit. 
Gray  v.  Brcckenridge,  2  Penns.  R.  75.  Overruling,  Mooney  v.  Lloyd,  5  Serg.  &  R.  452.  Foster  v.  Jack,  4 
Watts,  334.  But  fraudulent  conduct  on  his  part,  in  a  case,  will  deprive  him  of  all  claim  for  compensation 
for  his  services  therein.  Bredin  v.  Kingsland,  4  Watts,  420.  The  claims  which  an  attorney  may  have  on 
his  client  for  extra  services,  or  for  counsel  fees,  make  no  part  of  the  attorney's  lien  upon  the  taxed  costs,  or 
of  that  which  the  court  will  protect  against  the  interference  of  his  client.  The  People  v.  Hardenhurg,  8 
John.  R.  335.  The  court  will  support  the  attorney's  lien  to  the  same  extent  as  the  rights  of  an  assignee. 
Bradt  v.  Koon,  4  Cowcn,  416.  In  Louisiana,  attorney's  claims  for  professional  services,  are  barred  after  the 
lapse  of  three  years.  Howe's  heirs  v.  Brent,  6  Mart.  N.  S.  248.  Where  a  client  by  misrepresentation,  induced 
an  attorney  to  undertake  his  case  for  a  contingent  fee,  the  attorney  may  treat  the  contract  as  a  nullity,  and 
recover  upon  an  implied  promise  to  pay  him  for  services  rendered.  Evans  v.  Bell,  6  Dana,  470.  The  agree- 
ments wliich  lawyers  may  make  with  their  clients  for  fees,  are  not  restricted  by  law,  and  where  there  is  no 
special  agreement,  the  law  will  allow  compensation  according  to  the  value  of  the  services.  Downing  v. 
Major,  2  Dana,  228. 

'Eng.  Com.  Law  Reps,  xi,  138,    2jd.  viii.  50.    3/(^.  xxiv,  303, 


ATTORNEY:  ACTION  FOR  COSTS.  jor 


retainer  (q)  by  the  defendant;  which  may  be  proved  by  evidence  that  the  Proofs  in 
defendant  attended  at  the  plaintiff's  office,  and  gave  directions  from  time^^^'""^  ^°'* 
to  time  whilst  the  business  was  going  on.    Undertaking  to  pay  what  is  due 
is  an  admission  of  a  retainer;  and  therefore  in  an  action  on  ihe  bill,  the 
production  of  the  Judge's  order  for  taxation,  tlie  defendant's  undertaking, 
and  the  master's  «//ocrt^Mr,  is  sufficient  evidence  of  the  fact.     He  should  Business 
next  prove  that  the  business  was  done  as  stated  in  the  bill,  which  is  usually  ^""^• 
proved  by  a  clerk  or  other  agent  who  was  concerned  in  the  management 
of  the  suit  or  business,  without  proving  the  bill  item   by  item  (r).     *If    *10S 
the  charge   be   not  for  business  done  in   court,  evidence  must  also   be 
given  of  the  reasonableness  of  the  charges  (5);   but  if  it  be  for  busi- 
ness done  in  court,  he  must  (/)  prove  the  delivery  of  a  bill  to  the  defend- 
ant (t()  according  to  the  stat.  {x),  or  that  he  left  one  at  his  dwelling-house 

(5)  An  attorney  made  an  agreement  with  his  client  to  conduct  all  his  suits  in  consideration  of  the  client 
giving  to  him  exclusively  the  drawing  of  his  leases,  it  was  held,  that  the  breach  of  this  agreement  would  not 
enable  the  attorney  to  recover  on  his  bill,  he  must  either  put  an  end  to  the  agreement,  or  sue  for  a  breach  of 
it.  Parker  V.  Harcourt,  5  Esp.  C.  249.  A  declaration  by  the  plaintiff's  clerli  on  a  luxation  of  costs,  that  the 
attorney  undertook  the  cause  gratis,  is  evidence  for  the  defendant  in  an  action  by  tJie  attorney.  Ashford  v. 
Price,  3  Starkie'sC.  135.  Qucsre,  whether  an  attorney  can  legally  guarantee  the  petitioning  creditor  against 
the  costs  of  tiie  commission,  on  condition  of  being  employed  as  solicitor  to  the  commission.  Gillet  v.  Rip- 
pon,^  1  M.  &  M.  406.  And  see  Murray  v.  Reeves,'^  8  B.  &.  C.  421.  An  agreement  to  pay  at  a  certain  specified 
rate  is  not  binding  upon  the  client;  at  all  evjnts  it  is  not  conclusive.  Drax  v.  Scroope^^  2  B.  &  Ad.  581.  In 
order  to  entitle  the  attorney  to  proceed  in  tlie  action  for  costs,  after  the  debt  has  been  settled  without  his 
intervention,  he  is  bound  to  make  out  a  clear  case  of  collusion  between  the  plaintiff  and  the  defendant,  to 
deprive  him  of  such  costs;  where  there  was  only  a  ground  for  suspicion,  the  Court  stayed  the  proceedings, 
but  without  costs.  Nelson  v.  Wilson,-^  6  Bing.  568.  Where  the  defendant  alone  employed  the  plaintiff  in 
suing  out  a  commission  of  bankrupt  on  the  petition  of  a  third  person  who  never  employed  hirn  in  it,  the 
defendant  is  alone  liable  to  the  plaintiff.  Pocock  v.  Russell,^  4  C.  &  P.  14.  Wliere  the  commission  had 
not  been  proceeded  in,  nor  anything  received  under  it,  held  that  the  attorney  was  entitled  to  recover  his 
charges  against  the  creditor  employing  him.  Pocock  v.  Russell,^  1  M.  &  M.  357.  Where  one  attorney 
does  business  for  another,  the  ordinary  implication  is  that  credit  is  given  to  the  latter,  and  not  to  the  client; 
although  the  business  was  known  to  have  been  done  on  behalf  of  the  client.  Scrace  v.  Whiltington,^  2  B. 
&C.  11. 

(r)  Phillips  V.  Roach,  1  Esp.  D.  N.  P.  10. 

(s)  It  is  not  however  unusual  to  give  evidence  of  the  reasonableness  of  the  charges,  although  the  bill  be 
for  business  done  in  court;  and  I  have  known  such  evidence  to  be  required. 

(<)  Such  evidence  is  unnecessary,  unless  the  plea  deny  the  delivery.  Moore  v.  Dent,.!  M.  &  R.  462; 
Robinson  v.  Roland,  6  Dowl.  271;  Lane  v.  Glenny,->  7  Ad.  &,  Ell.  83. 

(m)  Where  there  were  two  defendants  not  partners,  held  to  be  sufficient  to  deliver  the  bill  to  the  one  who 
managed  the  business.  Fincheit  v.  Howe,  2  Camp.  277.  Per  Ld.  Ellenborough,  C.  J.  1  Camp.  438;  and 
semble  that  it  would  be  insufficient  to  deliver  it  to  the  party  who  did  not  intermeddle.  2  Camp.  277. 
Where  several  parlies  have  a  joint  interest  in  resisting  a  claim  for  tithes,  though  their  individual  interests 
be  separate,  and  jointly  retain  an  attorney,  the  delivery  of  the  bill  to  the  party  who  actually  retains  him  is 
sufficient.  And  see  further  as  to  a  joint  retainer.  Hlldeys  v.  Gregory,^  1  C.  &  P.  627;  Oxenham  v.  Lemon, 
2  D.  »fc  R.  461.  See  Snowden  v.  Shee,  1  Camp.  437.  Where  a  party  in  a  cause  changed  his  allornev  pen- 
dente lite,  and  the  second  attorney  obtained  an  order  for  the  delivery  to  him  of  a  bill  signed  by  the  first,  it 
was  held  that  such  delivery  was  a  delivery  to  the  party  charged,  within  the  words  and  meaning  of  the 
statute.  Vincent  v.  Slaymaker,  12  East,  372,  by  three  of  the  judges;  Ld.  Ellenborough,  C.  J  dissentiente. 
The  showing  and  explaining  the  bill  without  a  delivery  is  msufficient.  Crowder  v.  Shee,  1  Camp.  437. 
Personal  service  is  not  necessary;  a  re-delivery  to  an  agent  appointed  for  the  purpose  is  sufficient.  Fincheit 
V.  Howe,  2  Camp.  277.  As  to  the  attorney  of  the  party,  Warren  v.  Cunningham,^  Gow.  71,  Vincent  v.  Slay- 
maker,  12  East,  372.  Where  a  bill  has  been  delivered  containing  taxable  items,  the  unreasonableness  of  the 
charges  cannot  in  strictness  be  disputed  on  the  trial.  Anderson  v.  May,  2  B.  &  P.  237.  Lee  v.  Wilson,'^°  2 
Chilly's  R.  65.     But  it  is  not  unusual  to  give  such  evidence. 

(x)  2  G.  2,  c.  23,  s.  23;  which  enacts  that  no  attorney  or  solicitor  in  any  of  the  courts  aforesaid  (viz.  any 
court  of  record  in  England,  wherein  allornies  have  been  accuslomably  admitled  and  sworn,)  shall  commence 
or  maintain  any  action,  &c.  for  the  recovery  of  any  fees,  charges,  or  disbursements  at  law,  or  in  equity,  un- 
til the  expiration  of  one  month,  or  more,  after  such  attorney,  &c.  shall  have  delivered  unto  the  parly  or  par- 
ties  to  be  charged  therewith,  or  left  for  him,  &c.  at  his,  «fec.  dwelling-house  or  last  place  of  abode,  a  bill  of  such 
fees,  &c.  written  in  a  common  legible  hand,  and  in  the  English  tongue  (except  law  terms,  and  the  names  of 
writs),  and  in  words  at  length,  except  terms  and  sums;  which  bill  shall  be  subscribed  with  the  proper  hand 
of  such  attorney  or  solicitor  respectively.  The  month  is  to  be  reckoned  exclusively  of  the  days  on  which 
the  bill  is  delivered  and  action  brought.  Blunt  v.  Heslop,^^  8  Ad.  &  Ell.  577.  This  statute  extends  to  busi- 
ness done  at  the  quarter  sessions.     Clark  \.  Donovan,  5  T.  R.  694:  Lx parte  Williums,  4  T.  R.  496;  Silves- 

>Eng.  Com.  Law  Reps.  xxii.  342.     ^Id.  xv.  254.     s/^/.  xxii.  145.     4/^.  xix.  169.     ^Id.  xix.  254.     ^Jd.  ix.  7. 
"/d  xxxiv,  41.    Ud.  xi.  500.    Hd.  \.  468.    ^ojd.  xviii.  250.     "/cZ.  xxxv.  461. 


108  ATTORNEY:  ACTION  FOR  COSTS. 


ter  V.  JVebster,^  9  Bing.  388;  although  attornies  be  not  admitted  there  contrary  to  the  ruling  of  Duller,  J.  ia 
Stephenson  v.  Taylor,  York  Summer  Assiz.  1786.    To  a  charge  for  a  dediinus  potestatem,  ex  parte  Prichett, 

1  N.  R.  266;  or  warrant  of  attorney  with  a  view  to  business  in  court,  under  the  he;id  of  "  fees  at  law." 
Sandon  v.  Bourne,  4  Camp.  68.  But  see  Burton  v.  Chalterton,^  3  B.  &,  A.  488;  Weld  v.  Craicford,^  2  Starkie's 
C.  538;  Wilson  v.  Gutteridge,*  3  B.  &  C.  157.  For  business  done  in  the  Insolvent  Court.  Smith  v.  Wattle- 
worth,^  4  B.  &-  C.  3G4.  In  the  County  Court.  Wardle  v.  Nicholson,^  4  B.  &  Ad.  469;  1  N.  &  M,  356. 
In  a  criminal  suit  in  the  Great  Session  in  Wales.  Lloyd  v.  Maund,  6  Tidd.  330.  For  drawing  an  affidavit 
of  debt  and  getting  it  sworn.  Winter  v.  Payne,  6  T.  R.  645.  Obtaining  the  Chancellor's  signature  to  a 
bankrupt's  certificate.  Collins  v.  Nicholson,  2  Taunt.  321.  See  Ford  v.  Webb,^  3  B.  &  B.  241.  Attending 
at  a  lock-up  house,  procuring  the  defendant's  release,  and  filling  up  a  bail-bond.  Fearne  v.  Wilson,^  6  B. 
&  C.  87.  Attesting  a  replevin  bond.  Wardle  v.  Nicholson,^  4  B.  &  Ad.  469,  1  N.  &  M.  356.  Attending 
bail  and  endeavouring  to  arrange  and  procure  cognovits.  Watt  v.  Collins,  1  R.  &  M.  284.  Charges  for 
attending  and  advising  steps  in  a  suit  which  has  been  brought  against  his  client  are  taxable,  and  bring  the 
whole  bill  within  the  effect  of  the  statute  of  2  Geo.  2;  the  advance  of  money  to  the  client  to  pay  the  costs  of 
such  suit  does  not  vary  the  case.  Smith  v.  Taylor,^'^  7  Bing.  259,  and  5  M.  &  P.  66.  (diss.  Alderson,  J.) 
To  money  paid  by  the  attorney  on  a  judgment  against  his  client.  Crowder  v.  Shee,  1  Camp.  437.  It  has 
even  been  held,  that  if  any  one  of  the  items  in  the  bill  relate  to  business  done  in  court,  the  plaintiff  cannot 
recover  as  to  items  which  are  not  within  the  statute,  but  which  are  connected  with  his  professional  capacity, 
unless  he  prove  the  delivery  of  a  bill.  Winter  v.  Payne,  6  T.  R.  64 ).  Hill  v.  Humphreys,  2  B.  &  P.  343. 
But  although  the  bill  contains  items  not  specified  according  to  the  statute,  he  may  recover  in  respect  of  a 
portion  of  his  bill  as  to  which  the  provisions  of  the  statute  have  been  complied  with.  Waller  v.  Lacy,  1  M. 
&  G.  54.  The  bill  ought  to  contain  the  whole  charges,  one  containing  only  the  items  of  the  extra  costs,  and 
omitting  the  items  of  taxed  costs  received  from  the  other  side  is  n(jt  a  compliance  witli  the  statute.  lb.  But 
where  no  bill  has  been  delivered,  although  the  plaintitf  cannot  recover  costs  out  of  pocket,  he  may  recover  in 
respect  of  mere  conveyancing  business,  per  Lord  Kenyon.  Miller  v.  Towers,  Peake's  C.  102;  and  per  Ld. 
Eldon,  in  2  B.  &  P.  345.  So  where  an  attorney  had  not  delivered  any  bill,  but  merely  particulars  of  demand 
under  a  judge's  order,  held,  that  he  was  entitled  to  recover  for  monies  paid  to  his  client's  use,  having  no 
reference  to  his  business  of  an  attorney,  although  the  particulars  contained  some  taxable  items.  Mowbray 
V.  Fleming,  11  East,  285.  Weld  v.  Crawford,^^  2  Starkie's  C.  538.  An  attorney  cannot  split  his  demand, 
and  thereby  exempt  part  of  it  from  taxation;  where  therefore  a  second  bill  containing  items  not  taxable,  was 
found  not  to  have  been  delivered  a  month  before  the  action,  it  was  held  that  he  could  not  recover.  Thwaites 
V.  Mackerson,^-  1  M.  &  M.  199;  and  3  C  &  P.  341.  But  an  attorney  may  recover  for  money  lent  on  a  distinct 
occasion,  and  not  being  disbursements  in  the  cause.  Henting  v.  Wilton,^'^  1  M.&  M.  £29;  and  4  Carr.  &  P. 
C.  318.    Altliougli  his  bill  has  been  regularly  delivered  according  to  the  statute.    And  see  Hill  v.  Humphries, 

2  B.  &  P.  343;  Benson  v.  Garcia,  Esp.  C.  149.  This  rule  seems  however  to  be  subject  to  the  proviso,  that 
the  distinct  and  untaxable  items  have  no  reference  to  the  plaintiff's  professional  character.  An  attorney  not 
having  delivered  any  bill  before  action  brought,  and  delivered  particulars  containing  some  taxable  items,  it 
was  held  that  he  could  not  recover  in  respect  of  items  not  taxable,  but  which  was  due  in  respect  of  business 
done,  as  money  paid  to  his  client's  use  in  his  character  of  an  attorney.  Wardle  v.  Nicholson ,^i  4  B.  &  Ad. 
469;  1  N.  &  M.  356.  Business  done  by  an  attorney  for  assignees,  the  greater  part  of  which  relates  to  pro- 
ceedings under  the  commission,  is  not  within  the  2  Geo.  2,  c.  28,  s.  S3;  charges  also  for  attending  to  advise 
with  the  solicitor  of  a  creditor  as  to  opposing  the  bankrupt's  discharge  from  custody,  and  a  like  charge  as 
to  opposing  his  discharge  under  the  Insolvent  Act,  are  not  taxable  charges  within  the  Act;  proceedings  in 
bankruptcy  are  not  proceedings  in  equity  within  the  statute.  Crowder  v,  Davies,  3  Y.  &  J.  433.  The  statute 
does  not  extend  to  mere  charges  for  conveyancing.  Hill  v.  Humphreys,  2  B.  &  P.  345;  B.  &  P.  145.  Nor  to  a 
charge  for  searching  at  the  Judgment  Office,  whether  issues  had  been  copied  or  docketed,  or  satisfaction  entered 
on  the  roll.  Fenton  v.  Corria,^^  1  R.  &  M.  262.  Nor  to  business  done  in  the  House  of  Lords  upon  an  appeal. 
Williams  v.  Odell,  4  Price.  479.  Or  in  the  Middlesex  Court  of  Requests,  Becke  v.  Wells,  1  C.  &  J.  75.  Nor 
to  business  done  under  a  commission  of  bankruptcy.  Crowder  v.  Davies,  3  Y,  &  J.  433.  Hamilton  v. 
Jones,  4  M.  &  P.  869.  Nor  to  a  payment  of  debt  and  costs  by  an  attorney,  who  has  put  in  bail  for  the  de- 
fendant, and  paid  such  debt  and  costs  without  having  them  taxed,  and  without  making  any  charge  for  his 
own  labour.  Prothero  v.  Thomas,^^  6  Taunt.  196;  tamen  qu.  for  the  statute  uses  the  term  disbursement  as  well 
as  fees:  and  see  Crowder  v.  Shee,  1  Camp.  C.  437;  nor  to  a  charge  for  preparing  an  affidavit  of  a  petitioning 
creditor's  debt  (which  is  not  sworn),  and  brind  to  the  Chancellor.  Barker  v.  Chatterton,  5  B.  &  A.  686;  in 
which  case  the  court  questioned  the  decision  in  Sandon  v.  Bourne,  supra;  secus,{semble)  had  the  affidavit  been 
sworn.  lb.  Where  the  bill  contained  abbreviations  of  whose  meaning  there  could  be  no  doubt,  it  was  held 
to  be  sufficient  to  enable  the  plaintiff  to  recover.  Frowd  v.  Stillard,^''  4  C.  &  P.  51;  and  see  Reynolds  v. 
Casswell,  4  Taunt.  193.  Where  the  bill  charged  for  attendances  on  particular  days,  and  at  the  end  a  charge 
for  "  several  attendances,"  the  Judge  directed  the  latter  to  be  deducted.  Rowson  v.  Earl,^»  4  C.  &  P.  44.  An 
item  of  costs  charged  to  have  been  paid  according  to  the  allocatur,  but  not  stated  in  detail,  is  not  sufficiently 
described,  but  the  plaintiff  is  not  precluded  by  the  misdescription  from  recovering  the  residue  of  the  bill. 
Drew  v.  Clifford,^^  1  R.  &  M.  280.  See  the  statute  3  J.  1,  c.  7,  s.  1,  and  Brooks  v.  Hague,  T.  Ray.  245; 
Clark  V.  Godfrey,  Str.  633;  Milner  v.  Crowdull,  1  Show.  338.  It  seems  that  the  name  of  the  court  need  not 
be  stated  in  the  bill.  Frowd  v.  Stillard,20  4  C.  &  P.  512;  Reynolds  v.  Caswell,  4  Taunt.  193.  Where  attor- 
niL'8  sue  as  partners,  a  bill  signed  in  the  name  of  the  firm  is  sufficient.  Smith  v.  Jago,  1  C.  &  J.  542.  In 
assumpsit  by  the  plaintiff,  as  attorney  and  agent  for  the  defendant,  a  country  client  of  the  plaintiff,  for  work 
and  materials,  and  for  fees,  &,c.:  held  th.il  the  plaintiff  was  not  the  attorney  of  the  defendant  within  the 
statute  requiring  the  delivery  of  the  bill  a  month  before  action,  but  the  court  would  not  limit  the  term 
"  monies  in  the  first  count  mentioned"  to  the  fees.     Hill  v.  Weight,  5  S.  c.  662. 
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(y)  *or  last  place  of  abode  (z),  subscribed  by  him,  one  month  (a)  or  *more  *iio 
previous  to  the  commencement  of  the  suit.  It  is  sufficient  to  show  that  the  Delivery- 
bill  was  left  at  the  defendant's  last  known  apparent  place  of  abode  at  the  of  a  bill. 
time  when  the  bill  was  delivered  (b),  although  the  defendant  prove  that 
he  had  another  known  place  of  abode  subsequently  to  the  delivery  of  the 
bill.  It  must  be  proved  that  the  bill  was  lefi  with  the  client,  and  not 
taken  back  again  (c).  Where  a  bill  was  produced,  with  an  indorsement 
upon  it  in  the  hand-writing  of  a  deceased  clerk  of  the  plaintiff,  whose 
duty  it  was  to  have  delivered  the  bill,  purporting  that  he  had  delivered  a 
copy  on  a  particular  day,  and  the  indorsement  was  proved  to  have  existed 
at  that  date,  it  was  held  that  the  entry  was  evidence  of  the  delivery  of  the 
bill  (d).  It  is  uimecesary  for  an  executor  or  administrator  to  prove  the 
delivery  of  a  bill  for  business  done  by  his  testator  or  intestate  (e);  so 
where  the  defendant  is  also  an  attorney  (/);  or  where  the  plaintilf  sues 
as  the  assignee  of  an  insolvent  attorney  (g):  nor  is  such  proof  necessary 
where  the  attorney  sets-off  the  amount  of  his  bill;  it  should  not,  however, 
be  produced  at  the  trial  by  surprise,  but  be  delivered  time  enough  for  the 
plaintiff  to  have  it  taxed  before  the  trial  (h).  The  bill  may  be  proved  by  a 
duplicate,  original,  or  copy,  without  notice  to  produce  the  one  delivered  (i), 
provided  proof  be  given  that  it  was  signed  by  the  plaintiff.  A  mistake  in 
the  date  of  the  items,  which  doeb  not  mislead  the  plaintiff,  will  not  vitiate 
the  delivery  {k). 

It  was  held  that  an  action  might  be  maintained  by  a  solicitor  against  an 
assignee  for  business  done  under  a  commission  of  bankruptcy,  although 
the  bill  had  not  been  taxed  by  a  master  in  chancery,  under  the  stat.  5  Geo. 
2,  c.  30,  s.  45  (/). 

*It  is  a  general  rule  in  such  cases  that  the  bill  cannot  be  taxed  at  the     *iii 
trial,  for  the  defendant  might  have  had  it  taxed  previously,  and  his  delay 

(y)  Leaving  at  the  countingf-house  is  not  a  good  delivery.     Hill  v.  Humphreys,  2  H.  &  P.  343. 

(2)  It  is  not  sufficient  to  show  that  the  bill  was  delivered  at  a  particular  place,  without  evidence  that  it 
was  the  defendant's  place  of  abode;  and  that  the  defendant  afterwards  delivered  it  to  his  attorney's  clerk. 
Eicke  v.  Noakes,  M.  &.  M.  305.  But  it  is  sufficient  to  show  that  it  was  left  at  the  last  known  place  of  abode, 
and  it  is  not  sufficient  for  the  defendant  to  show  a  change  of  abode  without  also  showing  a  later  known  place 
of  abode.     Wadeson  v.  Smith,  1  Starkie's  C.  324. 

(a)  A  lunar  month  sufficient.  Hurd  v.  Leach,  5  Esp.  C.  168.  By  the  uniformity  of  process  Act,  2  W.  4, 
c.  39,  s.  11,  the  issuing  of  the  writ  is  for  all  purposes  the  commencement  of  the  suit.  Alston  v.  Underhill,  1 
C.  &.  M.  492,     See  tit.  Time. 

(6)  Wadeson  v.  Smith,i  1  Starkie's  C.  354. 

(c)  Brooks  V.  Mason,  1  H.  Bl.  290.  The  object  of  the  statute  is,  that  the  defendant  shall  have  due  time 
to  consider  the  charges.  lb.  It  is  not  sufficient  that  the  client  acquiesce  in  the  reasonableness  of  the 
charges.     Crowder  v.  Skee,  1  Camp.  437. 

(rf)  Campneys  v.  Peck,'^  1  Starkie's  C.404. 

(e)  1  Barnard,  K.  B.  433;  Andr.  276;  1  Tidd,  316.     Barrett  v.  Jtfoss,^  1  C.  &  P.  2. 

(/)  Although  the  business  was  done  before  the  defendant  became  an  attorney.  Ford  v.  Maxwell,  2  H.  B. 
589;  12  G.  2;  c.  13.  Bridges  v.  Francis,  Peake's  C.  1;  1  Esp.  C.  221.  Wildbore  v.  Bryan,  8  Price,  677. 
And  such  a  bill  is  not  within  the  st.  3  J.  1,  c.  7,  s.  1.  Sandys  v.  Hornby,  1  M.  &  Ry.  33.  So  agents  are  not 
within  the  statute.  lb.  and  Jones  v.  Price,  cor.  Lee,  C.  J.  1748,  Scl.  N.  P.  163.  Hill  v.  Sydney,-*^  7  Ad.  & 
Ell.  956. 

ig)  Lester  v.  Lazarus,  2  C.  M.  &  R.  665.  So  in  case  of  a  set-ofF  it  has  been  held  to  be  sufficient  to  deliver 
it  to  the  plaintiff  in  time  to  have  it  taxed  before  the  trial.  Martin  v.  Winder,  Doug.  199,  n.;  but  see  Bui- 
man  v.  Burkett,  1  Esp.  C.  449.  Where  Lord  Kenyon  intimated  that  in  such  case  a  written  notice  is 
necessary,  and  see  also  Murphy  v.  Cunningham,  contra. 

{h)  Dougl.  199;  1  Esp.  C.  499;  1  Tidd,  318.     Bubnan  v.  Birket,  1  Esp.  C.  449. 

(i)  Anderson  v.  May,  2  B.  &.  P.  237.  And  see  Jory  v.  Orchard,  2  B.  &,  P.  39.  Philipson  v.  Chase,  2 
Camp.  no.  Colling  V.  Trewicke,^  6  B.  &  C.  394.  Fysonv.  Kemp,^  8  C.  &  P.  72.  Vide  supra.  Vol.  I.  and 
Ind.  tit.  Instrumentary  Proof;  and  infra,  tit.  Notice. 

(k)  Williams  v.  Barber,  4  Taunt.  806. 

{I)  Tarn  v.  Heys,"!  1  Starkie,  278.     See  Arrowsmith  v.  Barjord,  lb.  in  note;  2  Camp.  277. 
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for  (he  space  of  a  month  before  the  commencement  of  the  action  is  evi- 
dence of  his  acquiescence  (m).  It  is  sufficient  to  give  in  evidence  a 
Judi^e's  order  to  tax  the  bill,  the  defendant  undertaking  to  pay  what  should 
'  appear  to  be  due  on  the  master's  allocatur  thereon  {n).  The  delivery  of 
a  former  bill  is  conclusive  evidence  against  any  increase  of  charge  in  a 
subsequent  bill,  or  any  of  the  items  contained  in  it,  and  is  strong  presumptive 
evidence  against  any  additional  items  (o);  but  it  will  not  estop  the  plaintiff 
from  proving  that  in  fact  he  had  transacted  other  business  for  the  defendant. 

An  admission  by  the  defendant  of  the  delivery  of  the  bill  to  enable  the 
attorney  to  prove  it  under  the  defendant's  commission,  does  not  afford 
such  a  presumption  as  to  dispense  with  proof  in  an  action  of  the  delivery 
required  by  the  statute,  no  such  delivery  being  necessary  to  enable  him  to 
prove  his  bill  under  the  commission  (/?). 

The  plaintiff  must  also  prove  that  the  action  was  not  commenced  till  a 
month  after  the  delivery  of  the  bill,  by  the  production  of  the  writ,  or  by 
the  Nisi  Prius  record  {q). 

The  contract  to  conduct  a  suit  is  entire,  and  where  the  suit  has  ended 
within  six  years,  the  Statute  of  Limitations  will  not  bar  the  demand  for 
such  business  as  was  done  more  than  six  years  ago  (r). 
Defence.  '^^^  defendant  may  insist  (under  a  proper  plea)  in  bar  of  the  action  that 
the  plaintiff,  at  the  time  the  business  was  done,  was  disqualified  from 
practising  as  an  attorney,  by  having  omitted  to  take  out  his  certificate  for 
one  whole  year  (.s). 

It  has  been  doubted  whether  the  defendant  can  set  np  the  plaintiff's 
negligence,  however  gross,  as  a  defence  to  the  action  {t)\  there  seems, 
however,  to  be  no  reason  to  except  this  case  from  the  operation  of  the 
general  rule  now  established,  that  a  plaintiff  shall  not  be  allowed  to  reco- 
ver in  respect  of  services  so  negligently  rendered  that  the  employer  has 
derived  no  benefit  from  them  {u). 

(m)  Williams  v.  Frith,  Doug:.  I'J?.  Hoofe.r  v.  Till,  lb.  198;  Barnes,  124;  1  Tidd,  317.  Anderson  v. 
JV/ay,  2  B.  &  P.  237.  But  the  bill  may  be  taxed  at  any  time  before  verdict  or  judgment.  Sel.  N.  P.  166, 
cites  SUnw  v.  Pickering,  Doug.  198,  in  not. 

(n)  Lee  V.  Jones,  2  Camp.  496.  As  to  taxation,  where  the  attorney  pays  proctor's  fees  in  Ecclesiastical 
Court.     See  Franklin  v.  Feather stonhaugh,^  1  A.  &  E.  475. 

(o)   Loceridge  v.  Bolham,  1  B.  &  P.  49.  (p)  Eiche  v.  Nokes,^  1  M.  &  M.  303. 

(9)  See  Writ. — Commencement  of  Action.      Wehb  v.  Pricket,  1  B.  &  P.  263. 

(r)  Harris  v.  Osborne, 2  C.  &  M.  629. 

(s)  Under  the  st.  37  G.  3,  c.  90.  But  it  would  not  be  sufficient  to  show  that  he  had  merely  neglected  to 
take  out  his  certificate,  unless  at  the  time  a  full  year  iiad  elapsed.  See  Prior  v.  Moore,  2  M.  &  S.  605, 
where  it  was  held  that  in  such  ease  the  attorney  might  still  sue  by  attachment  of  privilege. 

(t)   Tempter  v.  ISbLachlan,  2  N.  R.  146.     Pasmore  v.  Birnie,  2  Starkie's  C.  59. 

(u)  See  Farnsworth  v.  Garrard,  I  Camp.  38;  Deneio  v.  Daverell,  3  Camp.  451;  Fisher  v.  Samuda,  1 
Camp.  490;  infra,  tit.  Work  and  Labour.  It  is  a  good  defence  to  show  that  the  costs  sought  to  be  reco- 
vercd  have  been  incurred  through  want  of  proper  caution  on  the  part  of  the  attorney.  As  that  they  have 
arisen  from  his  neglect  to  enter  into  the  recognizances,  and  give  the  notice  necessary,  in  order  to  appeal 
against  a  cl  lim  of  tithes.  Montriou.  v.  Jefferys,'^  1  R.  &  M.  317;  1  C.  &  P.  113.  Hopkinson  v.  Smith,^  1 
Bing.  15.  Wliere  an  attorney  had  incurred  expenses  which  were  useless  for  the  object  in  view,  although 
done  bond  fide,  held  that  he  was  not  entitled  to  recover  them  from  his  client.  Hill  v.  Featherstonhaugh,^  7 
Bing.  569.  Entire  iteiris  for  useless  work  may  be  discarded  by  the  jury.  Shaw  v.  Arden,  228.  And  such 
evidence  is  admis^sible  under  the  general  issue.  Hill  v.  Allen,  2  M.  &  W.  283.  If  other  causes  besides  the 
defendant's  negligence  conduce  to  the  loss  of  benefit,  such  negligence  will  not  supply  a  defence  to  the  action. 
Daz  v.  Ward,''  I  Starkie's  C.  409.  It  is  no  defence  to  such  an  action  that  the  plaintiff  was  instructed  to 
put  in  a  plea  of  ahiiteincnt  for  delay,  which  he  neglected  to  do.  Johnson  v.  Alston,  1  Camp.  176.  Aa 
attorney  is  entitled  to  recover  in  resjiecl  of  preparing  document,  although  its  legality  at  the  time  was  doubt- 
ful,  and  it  turns  out  to  be  illegal.  Potts  v.  Sparrow,^  6  C.  &  P.  749.  An  attorney  cannot  abandon  his 
client's  cause  for  want  of  being  supplied  with  funds,  unless  he  give  reasonable  notice  to  the  client.  Hohy  v. 
Buill,^  3  B.  &  Ad.  350.  And  per  Lord  Eldon,  C,  in  Cresswell  v.  Bryan,  14  Ves.  271;  see  also  1  Sid.  31, 
S:iy.  173;  secus,  for  reasonable  cause  and  on  reasonable  notice.  Vansnndau  v.  Brown,  7  Bing.  402. 
Where  he  gave  notice  of  giving   up  the  papers,  unless  supplied  with  funds,  and  did  so;  held,  that  he  was 
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*The  defendant  may  also  show  in  defence,  that  the  plaintiff  lives  at  a 
remote  place  from  that  where  the  business  is  conducted  by  his  clerk  (x). 
That  by  agreement  the  work  was  to  be  done  gratis  (y),  or  was  not  to  ex- 
ceed a  certain  sum  (z).  That  the  plaintiff  has  neglected  to  take  out  his 
certificate  (a).  But  he  may  recover  in  respect  of  business  done  at  a  time 
when  he  was  uncertificated,  provided  he  take  out  his  certificate  before  the 
end  of  a  year  after  the  expiration  of  the  time  to  which  the  former  certifi- 
cate extended  (b). 

It  is  no  defence,  under  the  plea  o{  non  assumpsit,  that  one  of  the  plain- 
tiffs was  not  admitted  an  attorney  of  such  court  (c):  nor  that  no  bill  of 
costs  has  been  delivered  {d);  nor  where  the  attorney  acts  as  agent  (e). 

An  attorney  receiving  an  offer  of  compromise,  if  not  communicated  to 
his  client,  goes  on  at  his  own  risk,  and  cannot  charge  his  client  with  sub- 
sequent costs;  but  as  it  is  his  duty  to  communicate  such  offer,  it  will  be 
presumed  he  did  so  unless  the  negative  be  shown  (/). 

In  an  action  against  an  attorney  for  misconduct,  it  must  be  proved  thatproofin 
he  is  an  attorney  of  the  particular  court,  as  alleged  in  the  declaration  {g).  actions 
The  retainer  of  the  defendant  by  the  plaintiff  must  also  be  proved.  against  an 

With  respect  to  the  misconduct  of  the  defendant,  and  proof  of  the  loss 
which  has  resulted  in  consequence,  it  is  to  be  observed,  that  it  is  not  every 
neglect  which  will  subject  the  party  to  such  an  action.  An  attorney  is 
only  bound  to  use  reasonable  care  and  skill  in  managing  the  business  of 
his  client;  if  he  were  liable  farther,  no  one  would  venture  to  act  in  that 
capacity  {h).  He  is  not  liable,  unless  he  has  been  guilty  of  crassa  negli- 
gentia  (/).  This,  however,  is  usually  a  question  of  fact  to  be  decided  by 
a  jury  {k). 

justified,  after  such  notice,  in  refusingf  to  go  on  with  the  cause,  and  might  recover  for  the  business  done. 
Rowson  V.  Earle,  1  Mood.  &  M.  C.  438. 

{x)   Taylor  v.  Glassbrookey^  3  Starkie's  C.  75.     Hopkinson  v.  Smith,^  1  Bing.  13. 

(y)  Ashford  v.  Price,  3  St^riiie's  C.  145.  (z)  Jones  v.^Read,^  5  Ad.&  EII.  529. 

(a)  Fearce  v.  Whale,'''  5  B.  &  C.  38;  infta,  tit.  Presumptions. 

(6)  Bowler  v.  Brown,^  2  Ad.  &  Ell.  16. 

(c)  Hill  V.  Sydney,  7  B.  &.  C.  956;  under  the  statute,  2  G.  2,  c.  23. 

(d)  Lane  v.  Glennyfi  7  Ad.  &  Ell.  83.  (e)  Hill  v.  Sydney,  7  B.  &  C.  956. 
(/)  Sill  V.  Thomas,-'  8C.  &  P.  762. 

ig)  As  to  this  proof,  see  above,  106.  It  is  said  that  a  bill  for  business  done  in  a  particular  court  is  not 
evidence  that  the  party  was  an  attorney  of  that  court.     Green  v.  Jackson,  Peake's  C.  236.     Sed  qu. 

(h)  Per  Le  Blanc,  J.  in  the  case  of  Compton  v.  Chandless,  cited  3  Camp.  19. 

(i)  4  Burr.  2060.     Per  Ld.  Ellenborough,  Baikie  v.  Chandless,  3  Camp.  17;  infra,  wote  (a). 

(t)  Reece  v.  Rigby,^  4  B.  &  A.  202;  Ireson  v.  Pearman,^  4  B.  &  C.  709;  where  an  attorney  acts  for  both 
vendor  and  purchaser,  it  seems  that  a  small  defect  in  title  is  sufficient  to  render  him  responsible.  It  is  the 
duty  of  an  attorney  to  examine  the  original  securities  for  money  to  be  advanced  by  his  client,  unless  he  be 
expressly  absolved  by  his  client.  Wilson  v.  Tucker,^"  3  Starkie's  C.  154.  Although  a  party  has  undertaken 
to  procure  the  attendance  of  a  witness  upon  the  trial,  it  is  the  duty  of  the  attorney  to  ascertain  tiiat  the 
witness  is  in  attendance  when  the  cause  is  called  on.  Reece  v.  Rigby,^  4  B.  tfe  A.  202.  Although  it  be 
no  part  of  an  attorney's  duty  to  know  the  legal  operation  of  conveyances,  yet  it  is  his  duty  to  take  care  that 
he  does  not  draw  wrong  conclusions.  And,  therefore,  where  an  attorney  in  stating  a  title  to  counsel  on 
behalf  of  an  intended  purciiaser,  instead  of  stating  the  deeds,  states  his  own  conclusions,  he  does  so  at  his 
peril.  In  such  a  case,  where  the  attorney  erroneously  stated  that  M.  was  tenant  in  fee,  whereas  another  was 
tenant  for  life,  and  the  counsel  in  consequence  gave  an  opinion  in  favour  of  the  title,  which  he  would  not 
have  done  hud  he  been  correctly  instructed;  it  was  held  that  the  jury  were  warranted  in  finding  for  the 
plaintiff".  Ireson  v.  Pearmun,^^  3  B.  &  C.  799.  In  an  action  against  an  attorney  for  negligence  in  a  former 
action  brought  by  him  for  the  plaintiff^,  against  attorneys  for  negligence,  in  which  he  had  been  nonsuited  for 
want  of  proper  proof  of  a  judgment  as  set  out  in  the  declaration,  there  being  an  ambiguity  in  stating  such 
judgment,  whether  it  was  stated  as  a  direct  allegation  of  a  judgment  on  record,  or  only  as  a  consequence  of 
that  negligence;  held  that  this  was  not  to  be  considered  as  such  gross  negligence  as  would  render  the  de- 
fendant liable;  held  also,  that  his  liability  would  not  be  altered  by  his  showing  that  he  had  consulted  others, 
but  must  depend  on  the  nature  of  the  mistake,  in  a  case  where  the  law  presumes  him  to  have  the  requisite 
knowledge  himself.    Godefroy  v.  Dalton,^^  6  Bing.  460.    Where  an  attorney  improperly  assumes  to  himself 
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Proof  of  "^Before  the  point  had  been  fnlly  settled  that  the  grant  of  an  annuity  is 
negligence. void,  unless  the  trusts  of  the  annuity-deeds  be  recited  in  the  memorial,  it 
was  held  that  such  an  omission  did  not  amount  \.o  primd  facie  evidence  of 
gross  negligence  (/).  It  has  been  held  that  an  action  for  neghgence  in  con- 
duciing  a  suit  against  excise-officers,  cannot  be  maintained  if  the  seizure 
was  lawful,  since  no  damage  can  have  been  sustained  [m). 

Where  a  declaration  against  an  attorney  for  suffering  the  defendant  in 
a  former  suit  to  be  superseded,  alleged  that  she  was  justly  indebted  to  the 
plaintiff,  and  it  appeared  that  she  was  a  married  woman,  the  plaintiff  was 
nonsuited  {n). 

In  the  case  of  Russell  v.  Palmer  (o),  the  Court  held  that  the  action  had 
been  well  conceived  against  the  defendant  for  negligence  in  omitting  to 
cause  one  Stewart,  against  whom  the  plaintiff  had  recovered  a  judgment, 
to  be  charged  in  execution  within  two  terms  next  after  judgment. 

The  evidence  for  the  plaintiff  in  such  cases  must  be  regulated  by  the 
declaration  which  sets  out  the  whole  of  the  case.  If  he  complain  that  he 
has  lost  the  debt  which  was  due  to  him  from  the  former  defendant,  he 
must  prove  the  existence  of  the  debt;  and  if  he  has  obtained  judgment  to 
recover  it,  he  should  prove  the  fact,  if  alleged,  by  an  examined  copy  of  the 
judgment-roll.  If  the  former  defendant  has  been  arrested  on  mesne-process, 
the  writ  should  be  produced,  or  an  examined  copy,  if  it  has  been  returned, 
and  the  actual  time  of  commitment  may  be  proved  by  the  books  of  the 
prison.  The  grounds  of  the  discharge  will  be  shown  by  means  of  the 
supersedeas,  or  order  for  the  discharge. 

In  such  cases  where  the  question  is,  whether  the  defendant  has  been 
guilty  of  gross  negligence  contrary  to  the  known  and  usual  practice,  those 
who  are  conversant  in  the  same  kind  of  practice  may  be  examined  as  wit- 
nesses on  either  side  [p  ). 

If  the  ground  of  action  be  negligence  in  completing  a  conveyance,  where 
there  is  a  defect  in  the  memorial  of  an  annuity,  in  consequence  of  which  it 
is  set  aside,  the  plaintiff,  to  prove  the  defect,  after  having  proved  the  re- 
*II4  tainer  *of  the  defendant,  his  conduct  of  the  business,  and  the  execution  of 
the  deeds,  which  should  be  produced,  should  prove  the  rule  of  court  order- 
ing it  to  be  set  aside,  and  an  examined  copy  of  the  affidavits  used  upon  the 
motion.  So,  if  the  plaintiff  has  been  evicted  in  consequence  of  a  defect  in 
title,  arising  from  the  negligence  of  the  defendant,  he  should  produce  the 
deeds,  and  prove  the  execution  of  them  and  the  payment  of  the  money,  and 
show  that  he  has  been  evicted  by  proof  of  the  judgment  in  ejectment,  the 
execution  of  the  writ  of  possession,  producing  the  writ  or  an  examined  copy, 
if  it  has  been  returned. 

In  an  action  against  an  attorney  for  negligence  in  omitting  to  take  any 
step  in  defence,  it  is  not  necessary  to  show  special  damage,  nor  to  show 
that  the  plaintiff  had  a  good  defence;  it  is  for  the  attorney  to  show,  if  he 
can,  that  there  was  no  defence  {q). 

the  character  of  a  receiver,  and  neglects  the  duty  thereof,  he  will  be  responsible  (in  equity)  for  any  rents 
lost  by  his  neglect.  Wood  v.  Wood,  Russ.  558.  So  if  he  abandon  a  suit,  and  unnecessarily  institute  another, 
the  Court  will  take  care  that  the  client  does  not  suffer.     lb. 

(/)  4  Burr.  2060.     Per  Ld.  Ellenborough,  Bakie  v.  Chandless,  3  Camp.  17. 

(m)  Aitchegon  v.  Madock,  Peakc's  C.  1 62.     See  Alexander  v.  Macauley,  4  T.  R.  611;  also  tit.  Sheriff. 

(/>)  Lee  V.  Ayrton,  Peake's  C.  34.  (o)  2  Wils.  325. 

(p)  2  VVils.  238.  In  the  case  of  Piu  v.  Yaldcn,  4  Burr.  2060,  Mansfield,  L.  C.  J.  said  (alluding  to  the 
caBe  of  Russell  v.  Palmf.r),  "L.  C.  J.  Wilmot  told  me,  that  it  came  out  upon  the  defendant's  own  evidence, 
and  the  verdict  went  upon  that  fact,  that  it  was  lata  culpa  or  crassa  negligentia,  in  Palmer  the  attorney;  and 
that  there  appeared  to  be  in  reality  no  ground  for  the  pretence  of  compromise,  which  had  been  made  part  of 
Mr.  Palmer's  excuse  and  defence." 

(j)  Godefroy  v.  Jay,'  7  -Bing.  413;  and  see  Marzettiv.  Williams,^  1  B.  &  Ad.  415.     It  seems  that  an 
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If  an  attorney  sue  out  a  writ  in  tiie  name  of  a  party,  without  any  autho- 
rity express  or  implied,  and  receive  the  debt  and  costs  of  the  writ,  such 
costs  may  be  recovered  back  as  money  had  and  received  (r). 

Where  an  arrest  is  made  under  process,  afterwards  set  aside  for  irre- 
gularity, the  attorney  in  the  suit,  as  well  as  the  plaintiff,  is  liable  in 
trespass  (s). 

An  action  of  this  nature  sounds  in  damages,  and  the  jury  are  not  to  give  Damages, 
a  verdict  for  the  whole  original  debt,  but  only  such  damages  as  are  com- 
mensurate with  the  loss  which  has  probably  resulted  from  the  defendant's 
negligence  (/).  And  therefore  the  plaintiff  should  be  prepared  with  evidence 
to  show  the  probability  that  he  should  have  recovered  the  whole  or  part  of 
the  debt,  if  the  defendant's  negligence  had  not  intervened;  as  by  evidence 
of  the  circumstances  of  the  party  indebted  to  him. 

The  solicitor  under  a  commission  is  not  liable  to  the  messenger  whom  he 
nominates;  but  it  is  otherwise  where  he  agrees  with  the  petitioning  cre- 
ditor to  work  the  commission  for  a  sum  certain  (u).  An  attorney  cannot 
set-ofF  against  a  demand  of  his  client  for  money  received  on  account  of 
his  client  as  damages,  in  an  action  for  services  barred  by  the  Statute  of 
Limitations  (x). 

An  attorney  is  not  personally  liable  to  a  witness  whom  he  subpoenas  (y) 
to  give  evidence  for  his  client. 

Competency  of.— On  grounds  of  policy,  as  has  already  been  seen,  an 
attorney  is  not  allowed  to  disclose  the  secrets  of  his  client;  neither  can  he 
be  permitted  to  give  parol  evidence  of  a  deed,  or  prove  a  copy  of  one  which 
has  been  entrusted  to  him  by  his  client  (r). 

^ ,/ldmissio7is  made  by  an  attorney  on  the  record,  with  a  view  to  the  trial  *115 
of  the  action,  as  of  the  execution  of  a  deed  or  agreement,  are  evidence 
against  his  client  («);  but  mere  admissions  in  conversation  are  not  admis- 
sible, for  they  are  not  warranted  by  a  presumption  that  they  were  authorized 
by  the  client  (6).  So  an  admission,  proved  to  be  in  the  handwriting  of  the 
attorney  on  the  record,  consenting  to  a  verdict  for  the  plaintiff,  will  be  suf- 
ficient evidence  of  the  defendant's  consent.     An  admission  by  the  party's 

attorney,  where  there  is  no  defence,  is  not  justified  in  omitting  to  put  in  a  plea,  but  ought  to  plead  the 
general  issue,  and  watch  that  the  plaintiff  proves  his  case  against  his  client,     lb.     Qucere  tamen. 

(r)  Dupen  v.  Keeling,^  4  C.  &  P.  102.  Secus  if  he  had  such  authority,  although  the  client  had  no  cause 
of  action. 

(s)  Codrington  v.  Lloyd,^  3  Ad.  &  Ell.  449. 

(0  2Wils.328. 

(«)  Hartop  V.  Juckes,  2  M.  &  S.  438.  See  6  Geo.  4,  c.  16,  s.  14.  He  is  personally  liable  on  an  agreement 
to  withdraw  the  record,  &c.  tax  costs,  &c.  and  pay  them.  Iveson  v.  Coningion,^  1  B.  &.  C.  160;  2  D.  &.  R. 
307.  See  Burrell  v.  Jones,*  3  B.  &  A.  47.  Where  an  attorney  selects  an  officer  to  execute  writs,  he  is 
personally  liable  to  the  party  so  employed.     Foster  v.  Blakelock^  5  B.  &  C.  328. 

{x)  Waller  v.  Lacy,  1  G.  &,  M.  55. 

{y)  Robins  v.  Bridge,  3  M.  &  W.  115.  The  court  will  compel  an  attorney  to  pay  the  under-sheriff's  fees 
on  a  commission  of  lunacy,  credit  having  been  given  him  in  jiis  professional  character.  Ex  parte  Boden- 
ham,  8  Ad.  &  Ell.  959. 

(z)  Per  Bayley,  J.  Leicester  Lent  Ass.  1809,  Phillips,  140,     And  see  Copeland  v.  Watts,^  1  Starkie's  C.95. 

(n)  Young  V.  Wright,  I  Camp.  139.  Goldie  v.  Skuttleworth^  1  Camp.  70.  Milward  v.  Temple,lhid. 
Vide  supra,  tit.  Admissions;  and  Index,  tit.  Admission?. 

(6)  Farkins  v.  Hawkskaic,''  2  Starkie's  C.  239.  But  where  it  is  proved  that  he  is  the  attorney  of  the  other 
pnrty,  proof  of  a  proposal  made  by  him  on  behalf  of  his  client  is  admissible.  Gainsfordv.  Grammar,  2 
Camp.  9.  If  an  attorney  appear  without  authority,  the  appearance  is  good,  and  the  remedy  is  by  action. 
Anon.  Salk.  86.  An  offer  by  the  attorney  of  the  father  of  the  defendant,  an  infant,  is  not  admissible, 
alliiough  the  defendant  afterwards  employ  the  same  attorney.  Brughart  v.  Angerstein,^  6  C.  &  P.  690. 
An  undertaliing  to  appear  for  Messrs.  T.  Sf  M.,  joint  owners  of  the  sloop  A.,  given  by  the  attorney  on  the 
record,  is  evidence  of  joint  ownership.  Marshall  v.  Cliff,  4  Camp.  133.  See  further  as  to  admissions  by  an 
attorney,  Truslow  v.  Bruton,^  9  Moore,  64. 

»Eng.  Com.  Law  Reps.  xix.  295.    2/d  xxxv.  433.    ^Id.  viii.  50.    4/rf.  y.  223.    s/ci.  xi.  246.    ejd.  ii.  311. 
Ud.  iii.  332.    ^Id.  XXV.  600.    sjd.  xvii.  121. 
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ATTORNMENT.— AWARD. 


attorney  on  record,  in  a  letter  written  before  the  action,  is  not  admissible 
without  proof  of  authority  (c). 

ATTORNMENT.     6'ee  4  Anne,  c.  16,  s.  9. 

AUGMENTATION. 

A  CURACY  may  be  proved  to  have  been  augmented,  by  showing  an 
order  for  the  augmentation  entered  in  a  book,  and  signed  by  the  governors 
of  Queen  Anne's  Bounty,  according  to  the  stat.  1  Geo.  l,stat.  2,  c.  10,  s. 
20,  without  proof  that  the  money  was  laid  out  in  land,  and  allotted  by  deed 
under  tiie  corporation  seal  of  the  governor,  to  be  annexed  to  the  curacy, 
and  that  such  deed  was  enrolled  within  six  months  after  its  execution,  ac- 
cording to  that  statute  and  the  stat.  9  Geo.  2,  c.  36  (d). 

AUTERFOITS  ACQUIT.     Vide  Supra,  Vol.  I.  and  Index. 

AUTHORITY  (e). 
As  to  the  authority  of  an  agent,  see  tit.  Agent. 
Of  a  partner,  see  tit.  Partner. 
See  also  Trespass. — Replevin. 

As  to  proof  of  authority  to  receive  money,  see  tit.  Payment. 
To  give  notice  to  quit,  see  Ejectment. 
See  also  tit.  Power. 
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AVOIDANCE. 

Proof  of,  when  necessary  to  avoid  a  license. 
B.  &  Ad.  664. 


See  Roberts  v.  Davey,  4 


*AWARD  (/). 

It  has  been  seen  that  an  award  regularly  made  under  a  submission  by 
the  parties,  operates  conclusively  as  a  judgment  of  a  Court  of  competent 
jurisdiction  {g). 

In  an  action  upon  an  award,  it  is  necessary  to  prove  the  authority  con- 
ferred by  the  parties  on  the  arbitrator,  and  his  making  the  award.  The 
authority  may  be  by  parol.    If  it  be  by  deed,  it  must  be  produced,  and  the 


(c)  Wagstaff  V.  Wilson,^  4  B.  &  Ad.  339.  Secus,  if  the  letter  from  defendant's  attorney  contains  an  under- 
taking to  appear.  Marshall  v.  Cliff',  4  Camp.  133.  And  see  Roberts  v.  Gresley,^  3  C.  &  P.  380.  Peyton  v. 
Governors  of  St.  Thomas's  Hospital,^  3  C.  &,  P.  363.     Wilmot  v.  Smith,'^  3C.  &.  P.  453. 

(t/)  Doe  d.  Graham  v.  Scolt,  1 1  East,  478. 

(e)  See  Vin.  Ab.  tit.  Authority;  and  Vernon  v.  Crew,  Cro.  C.  57. 

(/)  No  precise  form  of  words  is  necessary  to  constitute  an  award.  Loch  v.  Vulliamy,^  5  B.  &  Ad.  600. 
In  debt  on  bond  conditioned  tor  the  due  discharge  and  accounting  by  a  clerk,  to  be  ascertained  by  the  inspec- 
tion of  A.,  held  that  a  paper  in  the  handwriting  of  ^.  showing  the  deficiency  was  in  the  nature  of  an  award, 
and  required  a  stamp.  Jebb  v.  IWKiermanfi  1  M.  &  M.  340.  Where,  on  reference  of  an  action  in  which 
several  issues  were  joined,  the  arbitrator  found  for  the  defendant  on  some  issues,  but  not  going  to  the  whole 
cause  of  action,  and  fur  the  plaintiff  on  the  others,  but  omitted  to  award  damages;  held,  that  the  award  was 
insufRcient,  as  it  was  impossible  to  say  how  the  verdict  was  to  be  entered.  Howard  v.  Duncan,  7  Dowl.  91. 
But  where  one  plea  covered  the  whole  cause  of  action,  which  the  arbitrator  found  in  favour  of  the  defendant, 
held,  that  he  had  done  right  in  awarding  no  damages  on  those  issues  which  he  found  for  the  plaintiff.  Savage 
V.  Ashwiv,  4  M.  &.  W.  530.  See  further  as  to  the  sufficiency  of  an  award,  Fetch  v.  Conlan,  7  Dowl.  P.  C. 
426.  I'etch  v.  Fountain,''  5  Bing.  N.  C.  442.  Where  the  award  finds  a  certain  sum  to  be  due,  but  no 
express  order  to  pay  it,  there  being  no  contempt,  the  payment  cannot  be  enforced  by  an  attachment,  but  only 
by  action  on  the  award.     Seaioard  v.  Howey,  7  Dowl.  3i8. 

{g)  Supra,  Vol.  I.  Index,  tit.  Judgments.  Doe  v.  Kosser,  3  East,  11.  Herbert  v.  Cooke,  Willes,  36;  infra, 
86,  n.  (c).  Whitehead  v.  Tuttcrsall,»  1  Ad.  &  Ell.  491.  Where  the  parties  agreed  to  be  bound  by  the  opinion 
of  a  professional  man  upon  the  construction  of  an  act  of  parliament,  his  decision  was  held  to  be  final,  although 
he  recommended  tiiat  the  printed  statute  should  be  compared  with  the  parliament  roll;  and  the  Court  said, 
that  if  the  statute  was  misprinted,  the  plaintiff  (who  sought  to  repudiate  the  arbitrator's  decision)  should 
have  shown  it.     Frice  v.  Hollis,  1  M.  &.  S.  105. 


'Eng.  Com.  Law  Reps.  xxiv.  70.    ^Id.  xiv.  258.    ^Id.  xiv.  349.    *ld.  xiv.  386.     '^Id.  xxvii.  135. 
^Id.  xxii.  330.    lid.  xxxv.  169.    ^Id.  xxviii.  127. 
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execution  (A)  by  all  {i)  the  parties  to  the  reference  must  be  proved.  To  prove 
the  appointment  of  an  umpire  it  is  not  sufficient  to  produce  the  joint  award 
of  the  arbitrators  and  umpire  in  which  the  appointment  is  recited  (J). 

Where  four  parties  agreed  to  refer  the  co-partnership  accounts,  and  all 
matters  in  difference  between  them,  and  any  two  of  them,  and  the  arbitra- 
tor awarded  that  a  separate  debt  was  due  from  t/?.,  one  of  the  partners,  to 
-B.  another  partner,  it  was  held,  that  in  order  to  establish  the  existence  of 
this  debt  it  was  necessary  to  prove  the  execution  of  the  submission  by  t/i. 
and  B.,  and  also  by  the  two  other  partners  (k).  The  appointment  of  an 
umpire  out  of  two  persons  whom  two  arbitrators  have  chosen  by  lot  is  bad, 
and  is  not  cured  by  an  acquiescence  of  the  parties  before  they  knew  the 
fact  (/). 

A  variance  as  to  the  day  to  which  the  time  for  making  the  award  was 
alleged  to  be  enlarged,  will  not  be  material  (m). 

Where  the  original  time  for  making  the  award  has  been  enlarged,  the 
plaintiff  must  show  that  it  was  duly  enlarged,  either  in  pursuance  of  autho- 
rity given  to  the  arbitrator  by  the  terms  of  the  submission,  or  by  subsequent 
consent.  If  the  enlargement  has  been  made  under  a  Judge's  order,  consent 
of  the  parties  must  be  shown  to  warrant  the  order  (n).  An  irregular  enlarge- 
*ment  is  waived  by  the  subsequent  appearance  of  the  parties  before  the  *117 
arbitrator  (o). 

Where  the  submission  is  to  ./?.  and  B.,  and  such  third  person  as  they 
shall  appoint,  in  order  to  satisfy  an  allegation  that  */3.  and  B.  appointed  C, 
it  is  not  sufficient  to  produce  an  award  executed  by  the  three,  reciting  that 
»^.  and  B.  did  appoint  C,  even  although  C.  acted  along  with  them  in  the 
arbitration  (p)  (A). 

Where  an  award  has  been  made  on  a  reference  by  rule  of  court,  to  prove 
the  order  (in  the  same  court)  it  is  sufficient  to  produce  the  office-copy  of 
the  rule,  making  the  order  a  rule  of  court  (q). 

Next,  the  execution  of  the  award  itself  must  be  proved,  by  means  ofofthe 
the  attesting  witness,  if  it  has  been  subscribed  by  one,  or  proof  of  his  award, 
handwriting,  and  perhaps  that  of  the  arbitrator,  if  the  witness  be  dead  (r)  (B). 

(70  See  tit.  Deed.  (i)  Farr  v.  Owen,^  7  B.  &C.  427. 

{j)  Still  Sf  another  y.  Halford,  4  Camp.  17.  And  see  Maule  v.  Stowell,  15  East,  99.  As  to  the  appoint- 
ment of  an  umpire,  see  Bates  v.  Cooke,^  9  B.  &  C.  471.  Soutsby  v.  Hodgson,  3  Burr.  1474.  Such  appoint- 
ment must  be  the  result  of  the  will  and  judgment  of  t^Jie  two.     In  re  Cassell,  7  B.  &C.  626. 

{k)   Antram  v.  Chace,  15  East,  209.  (0   Greenwood  \.  Titlerington,^  9  Ad.  &  Ell.  699. 

(m)  Swinfordv.  Burn,'^  1  Gow.  5.     See  2  Saund.  290,  a;  Gilbert  v .  Stanislus,  3  Price,  54. 

(n)5  5  B.  &  C.  390,  on  Motion  for  an  Attachment.  A  direction  by  an  arbitrator,  "  I  direct  that  a  rule 
of  this  court  shall  be  applied  for,  by  counsel's  hand,  to  enlarge  the  time  of  making  my  award,"  is  of  itself  a 
sufficient  enlargement.  Hallett  v.  Hallett,  5  M.  &  W.  25.  An  irregularity  as  to  enlarging  the  time  is 
waived  by  attending  subsequent  meetings  before  the  arbitrator.  lb. 

(o)  Re  Hicks  8  Taunt.  694.     Lawrence  v.  Hodgson,  1  Y.  &  J.  16,    Holden  v.  Glasscock,  8  D.  &  R.  151. 

(p)  Still  V.  Halford,  4  Camp.  17. 

(q)  Ibid.     But  if  the  action  be  brought  in  another  court,  semWe,  the  rule  itself  should  be  produced. 

(r)  Where  tlie  making  and  publishing  of  an  award  are  sworn  to,  but  without  fixing  the  time,  the  Court 
■will  presume  that  it  was  made  in  due  time.  Doe  v.  Stillwell,''  8  ^d.  &  Ell.  645.  See  Private  Writing, 
Proof  of — Attesting  Witness. 

(A)  (Under  a  submission  to  several,  all  must  join  in  the  award,  unless  the  terms  of  the  submission  make 
a  different  provision.  Towns  v.  Jaguith,  6  Mass.  R.  46.  Case  of  a  Turnpike  Road,  «SfC.  5  Binn.  484-5. 
Crofoot  v.  Allen,  2  Wend.  494.  In  debt  for  the  penalty  of  an  arbitration  bond  an  award  must  be  shown  con- 
forming  substantially  to  the  submission  prescribed  in  the  condition,  which  cannot  be  changed  or  added  to 
by  parol.  But  when  the  action  is  on  the  award,  and  not  for  the  penalty  of  the  bond,  if  the  declaration 
siiows  that  the  award  is  in  conformity  with  and  justified  by  the  terms  of  submission  (parol  or  written),  it  is 
sufficient.    Shockey^s  Ad-r  v.  Glassford,  6  Dana,  9.) 

(B)  (An  award  must  show  that  the  arbitrators  met  at  the  time  and  place  specified  in  the  submission,  or 

lEng.  Cora.  Law  Reps.  xiv.  71.    2/d.  xvii.  407.    3/(/.  xxxvi.  247.    ^Id.  v.  A38.    s/d.  xi.  259.    e/d.  iv.  249. 
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jl*  AWARD. 

Where  a  parish  had  confimied  to  repair  a  road  within  it,  notwithstanding 
an  award  made  by  commissioners  under  an  inclosnre  Act  sixteen  years 
a^o,  which  awarded  that  the  highway  was  in  a  different  parish,  it  was 
held  that  upon  an  indictment  against  the  first  parish  for  not  repairing  the 
road,  it  was  incnnibent  on  them  to  prove  that  the  previons  notices  to  the 
parishes  to  be  affected  by  the  award  had  been  given  as  reqnired  by  the 
Act  (s);  for  the  repairs  subsequent  to  the  award  raised  a  presumption  that 
notice  had  not  been  given.  But  in  the  absence  of  such  a  presumption,  a 
presumption  arises  in  such  a  case  that  the  commissioners  have  done  their 
duly  {f).  The  plamtiff  is  entitled  to  recover  interest  from  the  time  of 
demanding  the  sum  awarded,  as  a  liquidated  sum  (u).  Notice  of  the 
award  need  not  be  proved,  for  the  parlies  are  bound  to  take  notice  of  the 
award  {v).  An  indorsement  (unstamped)  on  an  award  is  a  sufficient 
authority  to  a  third  person  to  demand  the  sum  awarded  (x). 

The  defendant  may  insist  that  one  or  more  of  the  parties  to  the  award 
were  minors  or  married  women,  and  that  they  were  not  bound  by  the  sub- 
mission, and  consequently  that  there  was  no  mutuality  (i/)  (A). 

The  authority  of  an  arbitrator  is  revocable,  and  tlie  defendant  may 
show  that  the  authority  was  in  fact  revoked  previous  to  his  making  the 
award  (r)  (B). 

(s)  R.  V.  Haslingfield,  2  M.  &  S.  558. 

(t)  According  to  the  general  rule.  See  Lord  Ellenborough's  observations,  2  M.  &  S.  561;  Williams  v. 
East  India  Company,  3  East,  192;  and  tit.  Presumption.  As  to  awards  under  inclosure  Acts,  see  Doe  d. 
Sweeting  v.  Hellard,^  9  B.  &.  C.  789;  Revdl  v.  Jodrell,  4  T.  R.  424;  Townley  v.  Gibson,  2  T.  R.  701;  Doe  v. 
Davidson, -2  M.&lSAI 5. 

(u)  Johnson  v.  Duranl?  4  C.  &  P.  327. 

(b)  2  Saund.  62;  unless  such  notice  be  made  necessary  by  the  special  terms  of  the  contract  or  award. 

(x)  Langman  v.  Holmes,  2  W.  Bl.  991. 

(y)  A  submission,  stated  to  be  an  order  by  the  Vice-Chancellor  in  a  suit  pending  before  him,  by  consent 
of  llie  altornies  in  the  suit,  where  some  of  tlie  parties  were  minors,  without  any  averment  (in  a  declaration 
on  the  award)  to  show  that  the  next  friends  o(  the  infants  took  the  obligation  on  themselves,  is  not  binding, 
for  it  is  not  mutual.     Biddell  v.  Dowse,^  6  B.  &  C.  255;  I  Ch.  Ca.  279. 

(z)  As  by  the  death  of  one  of  the  parlies,  unless  the  case  be  provided  for  by  the  terms  of  the  rule  or  sub- 
mission. See  Potls  V.  Wurd,'^  1  Marsh.  366;  Cooper  v.  Johnstone,  2  B.  &  A.  394;  Edmunds  v.  Cox,^  2 
Chilly's  C.  T.  M.  432.  And  see  In  re  Hare,  6  Bing.  N.  C.  158.  Secus,  where  the  arbitrator  was  merely  to 
settle  ihe  amount  of  a  verdict  previously  taken.  Bower  v.  Taylor,^  cited  7  Taunt.  574.  Where  a  stranger 
to  the  suit  became  party  to  a  rule  by  which  the  parlies  were  bound  to  pay  to  him  or  his  executors  the  sura 
awarded,  it  was  held  tiiat  his  executors  were  entitled  to  an  attachment,  notwithstanding  his  death  before 
the  award  made.  Rogers  \.  Staunton,'  7  Taunt.  570.  A  party  may,  after  submission  even  by  deed,  revoke 
his  act  previous  to  the  award  made.  Milne  v.  Gratrix,  7  East,  608.  So  a  party  may  revoke  a  submission 
by  rule  of  Nisi  Prius  before  it  is  made  a  rule  of  court.  Clapham  v.  Higham,^  1  Bing.  87;  2  B.  it  A.  395; 
though  he  v.'ould  be  guilty  of  a  contempt  in  revoking  it  after  it  had  been  made  a  rule  of  court.  Jbid.  But 
if  a  Judge's  order  direct  a  reference,  and  that  either  party  wilfully  preventing,  Slc.  should  pay  such  costs, 
as  the  Court  should  think  fit,  though  the  party  may  revoke  his  own  submission,  he  cannot  revoke  the  latter 
part  of  the  order.  Asten  v.  George,  2  B.  &,  A.  3J9.  An  intervening  bankruptcy  of  one  of  the  parlies  held 
to  be  no  revocation.  Andrews  v.  Falm''r,^  B.  &,  A.  250.  In  an  action  of  covenant  for  not  performing  an 
award,  a  plea  that  the  defendant  by  deed  revoked  the  authority,  is  good,  without  expressly  alleging  notice  to 
the  arbitrators:  for  the  allegation  imports  notice.  Marsh  v.  Bulteel,^"  5  B.  &  A.  507;  and  see  Vynior's  Case, 
8  Co.  162.  It  seems,  that  where  power  is  given  to  an  arbitrator  to  examine  the  parlies,  he  may  examine 
tiiose  also  who  ought  to  have  been  made  parties.     See  Lloyd  v.  Archbowle,  2  Taunt.  324;  Campbell  v.  Twem- 

it  is  bad.     Strum  v.  Cunningham,  3  Ohio  Rep.  287.     But  arbitrators  may  correct  or  amend  their  award, 
before  it  has  been  delivered  to  the  parties.     Eveleth  v.  Chase  et  al.  17  Mass.  R.  458.) 

(A)  {kn  executor  or  administrator  has  authority  to  submit  to  referees  or  arbitrators  a  demand  in  favour  of 
-or  against  the  estate  he  represents,  and  the  award  will  be  binding.  Coffin  v.  Cottle,  4  Pick.  454.  Bean  v. 
Farnam  etal.6  Pick.  269.) 

(B)  (Proof  that  arbitrators,  before  making  an  award,  resigned  their  authority,  and  that  such  resignation 
•was  accepted  by  the  parlies,  is  admissible  in  bar  of  an  action  on  an  award.  Relyea  v.  Ramsay,2  Wend.  602. 
A  submission  may  be  revoked  at  any  time  before  the  award;  and  a  revocation  may  be  presumed,  from  the 
fact  that  suit  w^s  brought  after  the  submission,  and  before  any  binding  award  was  entered.  Peters^  Ad'rs 
y.  Craig,  &  Dana,  307.) 
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AWARD.  ♦lis 

*Biit  he  cannot  go  into  any  collateral  evidence  to  impeach  the  award  (a);  Proof  in 
as  by  showing  that  the  arbitrator  acted  corrnptly  or  erroneonsly  (b)  (^^^defence. 
or  as  it  seems  by  mistalce  (c).  Bnt  he  may  take  any  objection  which 
is  apparent  on  the  proceedings:  as  that  the  award  is  bad  for  excess  of 
authority  in  the  whole  or  in  part  (d).  So  he  may  show,  either  by  special 
plea  or  under  the  general  issue,  in  an  action  on  the  award,  that  the  submis- 
sion was  obtained  by  fraud  (e);  or  he  may  object  that  the  award  is  not 
final  or  certain  (/), 

It  is  no  defence  to  an  action  on  the  submission,  that  the  defendant  revoked 
the  authority  before  the  award  made  (,§•). 

An  award  made  under  bonds  of  submission,  that  certain  premises  should 
be  delivered  up  to  the  lessor  of  the  plaintiff  in  ejectment,  was  held  to  be 
*conclusive  as  to  his  right  (A).     And  in  general,  an  award   made  under     ^hq 
competent  authority  is  binding  and  conclusive  upon  the  parties  (i).     And 
before  the  new  rule  it  was  evidence  under  the  general  issue  in  assumpsit  (B). 

But  an  award,  although  under  a  submission  of  all  matters  in  difference, 
will  not  be  conclusive  upon  any  matter  which  was  not  at  all  contested 

low,  1  Price,  81.  And  although  the  arbitrator  may  have  examined  a  witness  not  legally  competent,  the 
Court  will  not  set  aside  the  award.  Laird  v.  Dixon,  K.  B.  Mich.  T.  1827.  Note,  that  the  verdict  had  been 
entered  on  the  arbitrator's  certificate  at  the  assizes,  and  the  ground  of  motion  was,  that  the  arbitrator,  in  an 
action  against  one  of  the  members  of  a  joint-stock  company,  had  adaiilted  the  evidence  of  other  members 
of  the  company  for  the  defendant.  On  motion  for  an  attachment,  the  Court  will  not  notice  objections  not 
appearing  on  face  of  award.  Macarthur  v.  Campbell,'^  2  Ad.  &  Eli.  52.  The  ordering  a  sum  of  money  to 
be  paid  on  a  Sunday  does  not  vitiate  an  award.     Hobdell  v.  Miller,  6  Bing.  N.  C.  292. 

(a)  In  re  Cargey,^  2  D.  &,  R.  222.  For  the  plaintifT  would  be  unprepared  at  the  trial.  The  plea  in  that 
case  was  nil  debet.  The  remedy  in  case  of  partiality  or  corruption  is  by  application  to  the  Court,  or  by  an 
action  against  the  arbitrators.  Ibid.;  and  see  Swinjord  v.  Burn,^  I  Gow.  5.  Where  evidence  had  been 
taken  at  a  meeting  irregularly  convened,  and  at  which  the  parties  did  not  attend,  but  it  was  afterwards 
struck  out,  and  the  arbitration  proceeded,  the  Court  refused  to  set  the  award  aside.  Kingwell  v.  Elliott, 
7  Dowl.  423. 

(h)  This  at  all  events  cannot  be  done  where  application  might  have  been  made  to  the  Court  to  set  the 
award  aside  on  that  ground.     Braddick  v.  Tlwmpson,8  East,  344.     Wills  v.  M(iccarmick,2  Wils.  148. 

(c)  Ashton  V.  Poynter,  1  C.  M.  &  R.  738.     Johnson  v.  Durrani,*  2  B.  &,  Ad.  931. 

(rf)  Bonner  v.  Liddell,^  1  B.  &,  B.  80.  As  where,  according  to  an  agreement  for  a  lease,  the  term  was 
to  be  for  G3  years;  but  there  was  to  he  no  paymetit  of  rent  for  the  first  three  years,  and  the  arbitrator 
authorised  to  direct  a  lease  to  be  executed  according  to  the  agreement,  awarded  the  execution  of  a  lease  for 
63  years,  to  commence  from  the  payment  of  rent. 

(f)  Suckett  V.  Owen,6  2  Chitty's  R.  39. 

(/)  Wills  V.  Maccarmick,  2  Wils.  148.  Vide  supra,  p.  118,  note  (6).  See  further,  Ross  v.  Boards,''  8  Ad. 
&  Eli.  290;  Wykes  v.  Shipton,«  8  Ad.  &,  Ell.  246,  n  ;  Brown  v.  Croydon  Canal  Co  ,9  9  Ad.  &  Ell.  522; 
Taylor  v.  Shutlleworlh,  6  Bmg.  N.  C.  277;  Seccombe  v.  Babb,  6  M.  &  W.  129;  Gisborn  v.  Bart,  5  M.  &  W. 
50. 

(g)  Brown  v.  Tanner,  1  M.  &  Y.  464.  For  a  revocation  of  authority  is  a  breach  of  an  agreement  to  per- 
form an  award.     See  Grazehrook  v.  Davis,^^  5  B.  &  C.  534.     And  see  Doe  v.  Horner,^^  8  Ad.  &,  Ell.  235. 

(A)  Doe  V.  Rosser,  3  East,  11. 

(i)  Campbell  v.  Twemlow,  1  Price,  81;  6  Ves.  282;  9  Ves.  364;  14  Ves.  271;  1  Swanst.  55.  Price  v.  Hollis, 
1  M.  &  S.  105.  Where  an  action  of  debt,  to  which  the  general  issue  and  a  set-off  were  pleaded,  was  refer- 
red, "the  costs  of  the  reference  and  of  the  award  to  abide  the  event,"  and  the  arbitrator  found  that  the 
plaintiff  had  no  cause  of  action,  and  not  entitled  to  recover  in  the  action,  but  tlie  award  was  silent  as  to  the 
set-ofF;  held  that  the  award  was  final,  and  the  defendant  entitled  to  recover  the  costs;  the  event,  being  taken 
to  mean  the  event  as  to  the  action,  and  not  as  to  the  determination  (;f  particular  issues,  which  the  arbitrator 
was  not  distinctly  required  to  do.     Duckworth  v.  Harrison,  4  M.  &,  W.  432;  and  7  Dowl.  71. 

(A)  (If  arbitrators  act  corruptly,  or  exceed  their  authority,  or  if  there  be  gross  errors  and  mistakes  in 
the  award,  and  an  action  be  brought  upon  it,  the  defendant  may  plead  any  of  these  matters  in  bar  of  the 
action.  So  if  arbitrators  take  into  consideration  matters  not  submitted,  or  omit  to  take  into  consideration 
those  which  are  submitted,  the  award  will  not  be  binding,  and  an  action  upon  it  may  be  avoided  by  pleading 
such  matters  in  bar.     Bean  v.  Farnam  et  al.  6  Pick.  269. 

A  promise  by  a  party  in  whose  favour  an  award  is  made,  to  correct  any  mistakes  which  may  have  been 
made  by  the  arbitrators,  is  void  for  want  of  consideration.     Efner  v.  Shaw.  2  Wend.  567.) 

(B)  {Homes  v.  Avery,  12  Mass.  Rep.  134.) 
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before  the  arbitrator  (k)  (A).  And  the  arbitrator  may  be  examined  in 
order  to  prove  that  no  evidence  was  given  upon  a  particular  subject  (/). 
An  award  made  upon  a  parol  submission,  is  evidence  under  a  count  on 
the  orio-inal  demand  (???),  or  on  the  account  stated  (n).  An  arbitrator  may 
demand  a  compensation  for  his  trouble,  and  the  plaintiff  may  compel  con- 
tribution from  the  parties  (o).  An  agreement  by  parties  to  refer  all  dis- 
putes that  shall  occur,  does  not  oust  the  jurisdiction  of  the  courts  of  law  or 
equity  {p)  (C). 

Property  awarded  to  be  delivered  up  on  payment  of  a  sum  specified,  in 
satisfaction,  does  not  vest  on  tender  of  the  money,  which  is  refused,  and 
therefore  the  party  entitled  to  the  property  cannot  maintain  trover,  but 
must  bring  an  action  on  the  award  (q). 

BAIL  (r). 
The  bail  of  a  party  are  incompetent,  from  interest,  to  give  evidence  for 
him  (s).     Where  the  testimony  of  one  or  both  the  bail  is  necessary,  the 
party,  on  application  to  the  Court,  may  substitute  another  in  his  place,  and 
so  render  him  competent  (/). 

BAIL-BOND. 

Bail-bond.  The  plaintiff  in  an  action  on  a  bail-bond,  whether  he  be  the  sheriff,  or 
his  assignee,  under  the  plea  of  7ion  est  factum,  need  prove  the  execution 
only  (m),  in  the  ordinary  way.  If  the  defendant  plead  that  the  bond  was 
taken  for  ease  and  favour,  and  the  plaintiff  reply  that  it  was  taken  for  the 
security  of  his  prisoner,  and  issue  be  joined  thereon,  slight  evidence  will,  it 
*120  is  said,  "^maintain  the  replication  [x).  Upon  a  plea  oi  comperuif  ad  diem, 
the  appearance,  being  matter  of  record,  is  tried  by  the  record  {y). 

When  the  defendant  pleaded  that  there  was  no  assignment  of  the  bond 
by  the  sheriff  or  under-sheriff,  it  was  held  that  the  seal  (of  office)  to  the 
assignment  was  sufficient  whoever  had  signed  it  (z). 

{Ti)  Ravee  v.  Farmer,  4  T.  R.  146.  Marten  v.  Thornton,  4  Esp.  C.  180.  But  see  Dunn  v.  Murray,^  9  B. 
&  C.  7H0:  Lord  Ellenborougrh's  observations  in  Smith  v.  Johnson,  15  East,  213;  Seddon  v.  Tutop,  6  T.  R.  GIO. 

{l)Martin  v.  Thornton,  4  Esp.  C.  180,  cor.  Ld.  Alvanley.  But  in  Johnson  v.  Durant,^  4  C.  &.  P.  237,  it  is 
said  that  he  cannot  be  asked  under  what  impression  he  made  his  award. 

(m)  Kingston  v.  Phelps,  Pcake's  C.  227.  (n)  Iljid. 

(o)  Swinford  v.  Burn,^  1  Govv,  5. 

Ip)  Thompson  v.  Charnock,  8  T.  R.  159.  Kill  v.  Hollister,  1  Wils.  129.  Wellington  v.  Macintosh,  2 
Atk.  585. 

(7)  Hunter  v.  Rice,  15  East,  100. 

(r)  The  refusing  bail  where  it  ought  to  be  granted,  is  a  misdemeanor,  and  the  subject  of  an  action  or  in- 
dictmerit;  2  Haw.  c.  15,  s.  13. 

(s)  1  T.  R.  164;  2  Esp.  C.  606.     Collett  v.  Jenners,  Rep.  temp.  Hardw.  133. 

(0  Tidd's  Pr.  2G4.  Collett  v.  Jenners,  R.  T.  Hardw.  133.  This  is  done  by  an  application  to  the  Court, 
on  affidavit,  stating  that  the  witness  is  a  material  one,  upon  the  terms  of  adding  and  justifying  another. 

(?/)  But  if  the  plaintiff  should  inadvertently  have  joined  issue  upon  the  plea  of  nil  debet,  instead  of 
having  demurred,  he  will,  it  is  said,  be  bound  to  prove  all  the  averments  in  the  declaration,  the  issuing  the 
writ,  the  arrest,  tiie  execution  of  the  bond,  and  the  assignment,  if  the  action  be  brought  by  the  assignee.    Qu. 

(x)  1  Sid.  383.     See  1  Saund.  162;  I  Lev.  254;  Com.  Dig.  Pleader,  2  W.  25. 

iy)  The  plea  is  proved  by  the  production  of  the  recognizance  roll,  containing  an  entry  of  the  appearance. 
Whittle  v.  Oldaker,  9  B.  &-  C.  478.  If  the  issue  depend  on  the  date  of  the  appearance,  the  Court  of  C.  P. 
will  order  the  dale  of  the  appearance  to  be  entered  on  the  filazer's  book,  although  before  the  application  to 
the  Court,  issue  has  been  joined  on  the  plea  of  comperuit  ad  diem.     Austen  v.  Fenton,  1  Taunt.  23. 

(z)  Harris  v.  Ashley,  1  Sel.  N.  P.  554.  cor.  Lord  Mansfield.  And  on  a  traverse  of  the  assignment,  it  is 
not  necessary  to  show  that  the  witnesses  subscribed  their  names  in  the  presence  of  the  officer  executing  the 
assignment.     Phillips  v.  Barlow,^  1  Bing.  N.  C.  433. 

(A)  (It  is  competent  to  prove  by  the  oath  of  arbitrators,  that  certain  matters  were  not  examined  or  acted 
upon  by  thern,  atid  that  consequently  they  had  made  a  mistake  in  their  award.  Roop  v.  Brubacker,  1  Rawle, 
304.  jAnd  also  the  time  when,  and  the  circumstances  under  which,  he  made  his  award.  Woodbury  V. 
Norlhy,  3  Greenl.  Rep.  85.J) 

(B)  (See  also  Goldstone  el  al.  v.  Osborne  et  al.  2  Carr,  &  P.  550.     12  Eng.  Com.  Law  Reps.  256.) 
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Where  the  bond  is  taken  by  the  sheriff  after  the  return  of  tlie  writ,  it  is 
void;  since  the  condition  is,  that  the  defendant  in  the  original  action  shall 
appear  at  the  return  of  tiie  writ,  which  is  impossible.  The  defendant  may 
take  advantage  of  the  defence  under  the  plea  of  non  est  factum,  by  pro- 
ducing the  writ  or  relying  upon  the  statement  of  the  writ  and  return  on 
the  record  {a). 

The  bail  are  estopped  from  saying  that  there  was  no  arrest.  A  return  of 
non  est  inventus,  after  the  taking  and  before  assigning  the  bond,  may 
make  the  sheriff  liable  for  a  false  return,  or  be  the  foundation  for  an  appli- 
cation to  the  Court  to  set  the  bond  aside,  but  cannot  come  in  question  in 
an  action  on  the  bond  {b). 

Bail  are  not  discharged  by  the  plaintiff's  taking  a  cognovit  from  their 
principal,  without  their  consent  or  knowledge,  unless  by  the  terms  of  it  he 
is  to  have  longer  time  for  payment  of  the  debt  and  costs  than  by  regularly 
proceeding  in  the  action  (c). 

BANK,  JOINT  STOCK.     See  St.  7  G.  4,  c.  36,  and  lit.  Partners. 
BANKRUPTCY  (A). 

Under  this  head  may  be  considered: — 1st,  Proofs  in  actions  by  the 
assignees. — 2dly,  Those  in  actions  by  creditors  or  others  against  the  as- 
signees.— 3dly,  Those  in  actions  between  the  bankrupt  and  creditors. — 
4ihly,  Those  on  indictments  against  the  bankrupt. — 5thly,  The  competency 
of  witnesses,  &c, 

1.   Of  proofs  by  Assignees.    Assignees  sue  either  in  their  representative  Proofs  by 
character,  or  in  their  own  right.     If  they  claim  in  their  character  of  assig- assignees. 
nees,  they  must  (if  their  character  be  put  in  issue)  [d),  prove  themselves  to 
be  such.     The  fact  that  commissioners  have  already  declared  the  party  a 
bankrupt  is  not  even  prima  facie  evidence  of  the  bankruptcy,  for  they  act  Vs 

upon  ex  parte  evidence,  and  have  a  mere  authority  without  jurisdiction, 
and  consequently  their  determination  is  not  in  the  nature  of  a  decree  or 
judgment  *by  a  Court  of  competent  authority  {e).  But  where  the  as-  *i21 
signees  declare  upon  a  cause  of  action  which  accrued  after  the  bank- 
ruptcy, without  describing  themselves  as  assignees,  no  evidence  of  title  is 
necessary  (/). 

To  establish  their  title  to  the  bankrupt's  property,  they  must  prove, 
1.  The  commission  of  fiat  (^).  2.  The  Trading.  3.  The  act  of  bankruptcy. 
4.  The  petitioning  creditor's  debt.     5.  The  appointment  of  assignees. 

(ffl)  4  M.  &  S.  338.     For  other  evidence  on  the  plea  of  non  est  factum,  see  tit.  Deed. — Non  est  Factum. 
(6)  Taylor  v.  Clow,'^  1  B.  &  Ad.  223.  (c)  Stevenson  v.  Roche^  9  B.  &  C.  707. 

(d)  By  the  rule  H.  T.  4  VV.  4,  in  ail  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  execu- 
tors or  administrators,  or  persons  authorized  by  Act  of  Parliament  to  sue  or  be  sued  as  nominal  parties,  the 
character  in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any  case 
be  considered  as  in  issue  unless  specially  denied.  A  plea  to  a  declaration  in  trover  by  the  assignee  of  a 
bankrupt  puts  in  issue  the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy,  as  well  as  the  plain- 
tiff's appointment  as  assignee.     Butler  v.  Hobson^  4  Bing.  N.  C.  290.     Buckton  v.  Frost,  1  P.  &  D.  102. 

(e)  Ld.  Raym.  580.  See  Bonharn's  Case,  8  Coke,  114,  Callis.  216.  The  act  of  a  Judge  is  not  traversa- 
ble if  he  be  the  absolute  Judge  of  the  cause;  seciis,  in  cases  for  a  certificate  by  such  as  be  no  absolute  Judge 
of  tlie  cause,  as  commissioner  of  bankrupt.     Bonhain's  Case,  8  Coke,  1 14. 

(/)  Evans  v.  Man,  Cowp,  569,  B.  N.  P.  37.     Thomas  v.  Rideing,  Wightw.  65. 

Is)  %  ^'^^  ^^''^^-  1  &•  2  W.  4,  c.  56,  s.  12,  the  Lord  Chancellor  is  empowered,  on  petition,  and  on  filing 
sue!)  affidavit  and  giving  such  bond  as  the  law  requires,  to  issue  his  fiat  under  his  hand,  in  lieu  of  a  commis- 
sion; and  by  sec.  13,  such  fiat,  prosecuted  in  the  Court  of  Bankruptcy,  shall  be  filed  and  entered  of  record 
in  the  said  court,  and  it  shall  thereupon  be  lawful  for  any  one  or  more  of  the  commissioners  thereof  to  pro- 
ceed thereon  in  all  respects  as  commissioners,  &c. 

(A)  (For  the  bankrupt  laws  of  the  U.  S.  of  1800  and  1841,  together  with  the  decisions  under  the  acts  of 
1800,  see  the  appendix.) 

'Eng.  Com.  Law  Reps.  xx.  378.    -Id.  xvii.  477.    ^Id.  xxxiii.  358. 
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Fiat  "* First.     The  commission  of  fiat  is  proved  by  the  production  of  the  corn- 

By  sec.  28,  the  Judges  of  the  Court  of  Bankruptcy  are  to  seal  all  such  proceedings,  documents,  and  copies 
as  are  required  to  be  sealed. 

By  sec.  2^,  a  certificate  of  the  appointment  of  assignees,  purporting  to  be  under  the  seal  of  the  said  court, 
shall  be  received  as  evidence  of  sucli  appointment,  without  further  proof. 

The  st.  2  &  3  W.  4,  c.  114,  recites  that  the  provisions  of  the  st.  6  G.  4,  (ss.  96  and  97),  had  been  found 
defective,  and  that  no  provision  had  been  made  in  the  1  &  2  W.  4,  for  entering  of  record  fiats  and  other 
proceedings  not  prosecuted  in  the  Court  of  Bankruptcy;  and  enacts,  that  tlie  records  of  all  commissions  of 
bankrupt,  and  all  proceedings  under  the  same  which  may  have  been  heretofore  ent(^red  of  record,  pursuant 
to  or  under  colour  of  the  st.  6  G.  4,  c.  16,  or  any  other  Act,  shall  be  removed  into  the  Court  of  Bankruptcy, 
and  shall  be  kept  as  records  of  the  said  court,  in  such  place  as  the  Judges  of  the  said  court  shall  irom  time 
to  time  direct;  and  it  shall  be  lawful  for  the  Judges  of  the  Court  of  Bankruptcy  to  nominate  the  person 
heretofore  appointed  by  the  Lord  Chancellor,  to  enter  such  proceedings  of  record;  or  in  case  of  his  refusal  to 
accept  such  office,  some  other  fit  and  proper  person  as  the  clerk  of  enrolment  to  the  said  court;  and  that  such 
clerk  of  the  enrolments,  and  his  successors,  shall  have  the  care  and  custody  of  all  the  said  records  so  removed, 
and  shall  in  like  manner  enter  of  record  all  matters  and  proceedings  in  bankruptcy  which  by  this  Act  or  the 
said  recited  Acts  (6  G.  4,  c.  16,  and  1  «&  2  W.  4,  c.  36),  or  by  any  order  made  in  pursuance  thereof,  are  or 
may  be  directed  to  be  entered  of  record,  upon  payment  of  the  fees  thereinafter  mentioned. 

Sect.  2  provides  that  all  commissions  of  bankruptcy  issued  before  the  1st  day  of  Sept.  1825,  and  all  deposi- 
tions  and  oilier  proceedings  relating  to  such  commissions,  directed  to  be  enrolled,  and  actually  entered  of 
record  upon  or  since  that  day,  shall  be  deemed  and  taken  to  have  been  well  and  effectually  entered  of  record. 

Sect.  3.  Provided  nevertheless,  tiiat  the  certificate  of  such  entry,  purporting  to  be  signed  by  the  person 
appointed  to  enter  such  proceedings,  or  by  his  deputy,  shall  have  the  same  effect  as  if  such  commission  had 
been  issued  afler  the  said  1st  day  of  Sept.  1825,  and  shall  be  received  in  evidence,  without  proof  of  the 
appointment  or  handwriting  of  such  person. 

Sect.  4.  Any  Judge  of  tlie  Court  of  Bankruptcy  may  direct  such  officer  to  enter  upon  the  records  of  the 
court  any  commission  of  bankrupt  at  any  time  heretofore  issued,  and  the  depositions  and  proceedings  had 
and  taken  under  the  same,  or  such  part  or  parts  thereof  as  such  Judge  shall  think  fit;  provided,  that  such 
officer  may  enter  of  record  the  several  matters  directed  by  the  said  recited  Acts,  or  either  of  them,  upon  the 
application  of  any  p:irty  interested  therein,  without  any  special  order. 

Sect.  5.  All  fills  already  issued,  or  to  be  hereafter  issued,  to  be  prosecuted  elsewhere  than  in  the  said 
Court  of  B.inkruptcy;  and  all  adjudications  of  bankruptcy  by  the  persons  named  in  such  fi;its  to  act  as 
commissioners;  and  all  appointments  of  assignees,  and  certificates  of  conformity  made  and  allowed  under 
such  fiats,  may  and  shall  be  entered  of  record  in  the  said  Court  of  Bankrupicy,  upon  the  application  of  any 
party  interested  therein,  on  the  payment  of  the  fees  thereafter  mentioned,  without  any  petition;  and  that  any 
one  of  the  Judges  of  the  said  court  may,  upon  petition,  direct  any  deposition  or  other  proceedings  under 
such  fiat  to  be  entered  of  record  as  aforesaid. 

Sect.  7.  In  the  event  of  the  death  of  any  of  the  witnesses  deposing  to  the  petitioning  creditor's  debt,  trad- 
ing, or  act  of  bjnkruptcy,  under  any  conmiission  or  fiat  already  issued,  or  hereafter  to  be  issued,  it  shall  be 
lawful  for  the  assignees  appointed  under  such  commission  or  fiat,  and  for  all  persons  claiming  through  or 
under  them,  or  arting  by  or  under  their  authority  in  the  cases  hereafter  mentioned,  to  produce  and  read  in 
evidence  in  all  courts  of  civil  judicature,  and  in  all  civil  proceedings  in  maintenance  and  support  of  such 
commission  or  fiat,  any  depositinn  of  such  deceased  witness  relative  to  such  petitioning  creditor's  debt,  trad- 
ing, or  act  of  bankruptcy,  which  shall  have  been  duly  entered  of  record  pursuant  to  the  provisions  of  the 
said  recited  Acts  or  of  this  Act;  and  the  production  or  reading  of  such  deposition,  or  of  any  copv  thereof 
duly  authenticated  according  to  the  provisions  of  the  said  recited  Acts  or  of  this  Act,  shall  have  the  same 
efficl  as  if  the  matters  therein  had  been  deposed  to  by  the  same  witness  in  such  court  according  to  the 
ordinary  course  and  practice  thireof:  Provided  always,  that  the  before-mentioned  depositions  shall  be  read 
in  evidence  in  such  cases  only  where  the  party  using  tl;e  same  shall  cliiim,  maintain,  or  defend  some  right, 
title,  interest,  claim,  or  demand  which  the  bankrupt  might  have  claimed,  maintained,  or  defended  in  case  no 
commission  of  bankrupt  or  fiat  liad  issued,  and  shall  not  be  read  in  evidence  in  any  action  or  proceeding 
now  pending,  by  which  the  validity  of  any  commission  or  fiat  is  or  may  be  brouglit  into  question. 

Sect.  8.  No  fiat  nor  any  adjudication  of  bankruptcy  or  appointment  of  assignees,  or  certificate  of  con- 
formity under  such  fiat,  shall  be  received  in  evidence  in  any  court  of  law  or  equity,  unless  the  same  shall 
have  been  first  entered  of  record  in  the  Court  of  Bankruptcy  aforesaid. 

Sect.  9  provides,  that  upon  the  pniduction  in  evidence  of  any  commission,  fiat,  adjudication,  assignment, 
appointment  of  assignees,  certificate,  deposition,  or  other  proceeding  in  bankruptcy,  purporting  to  be  sealed 
with  the  seal  of  the  said  Court  of  Bankruptcy,  or  of  any  writing  purporting  to  be  a  copy  of  any  such  docu- 
ment, ar^d  purporting  to  be  sealed  as  aforesaid,  the  same  shall  be  received  as  evidence  of  such  documents 
respectively,  and  of  the  same  having  been  so  entered  of  record  as  aforesaid,  without  any  further  proof  thereof: 
Provided  nevertheless,  that  all  fiats  and  proceedings  under  the  same,  which  may  have  been  entered  of  record 
before  the  passing  of  this  Act,  shall  and  may,  upon  t.he  production  thereof,  with  the  certificate  thereon,  pur- 
porting  to  be  signed  by  the  person  so  appointed  to  enter  proceedings  in  bankrupicy,  or  by  his  deputy,  be 
received  as  evidence  of  the  same  having  been  duly  entered  of  record,  anything  herein  contained  notwith- 
standing. 

Where  an  action  was  pending,  and  before  the  late  Act,  the  party  applying  was  entitled  to  have  the  pro- 
ceedings  produced  for  the  purpose  of  their  being  given  in  evidence  upon  a  supoena  duces  tecum:  the  assignees 
when  called  upon  are  bound  to  have  the  proceedings  enrolled  at  the  request  of  the  parties  interested,  and  if 
they  refuse,  it  is  at  the  peril  of  costs;  but  in  such  cases  the  application  to  the  Court  against  them  must  be  by 
petition,  and  not  by  motion.     Ex  parte  Johnstone,  1  Mont.  &  M.  82.    It  was  held  that  the  courts  of  law 
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mission  or  fiat  itself,  recorded  according  to  the  statute,  or  by  an  office- 
copy  (A). 

*lt  has  been  held  that  assignees  under  separate  commissions  against  A,  *123 
and  B.,  who  declare  for  goods  sold  and  delivered  by  both  the  bankrupts, 
and  also  for  goods  sold  and  delivered  by  each,  cannot  recover  in  respect  of 
Ihe  latter  in  addition  to  the  former;  for,  suing  in  a  representative  capacity, 
they  cannot,  it  was  said,  join  rights  of  action  in  which  those  whom  they 
represent  could  not  have  joined  {i).  And  assignees  under  separate  com- 
missions against  A.  and  B.  cannot  state  themselves  to  be  joint  assignees 
{k)\  but  the  assignees  under  a  joint  commission  against  Ji.  and  B.  may 
describe  themselves  as  the  assignees  of  either  as  well  as  of  boih.  and  in  the 
same  action  they  may  recover  joint  as  well  as  separate  debts  (/).  But  if 
they  describe  themselves  as  assignees  of  both,  and  state  promises  to  both, 
they  must  prove  the  bankruptcy  of  both  (m).  Assignees  under  a  joint  com- 
mission against  A.  and  B.  and  also  under  a  separate  commission  against 
C.,  may  recover  a  debt  due  to  the  three  {n.)     It  the  plaintiffs  sue  in  trover 

had  no  jurisdiction  under  sections  95  and  96  of  tlie  stat.  6  G.  4,  c.  16.  Johnson  v.  Gillett,^  5  Bing',  5,  and  2 
M.  &  P.  8.  Where  the  title  appears  in  the  assignment  from  ihe  provisional  assignee  and  the  commissioners, 
to  the  general  assignee,  it  is  not  necessary  to  enrol  the  provisional  assignment.  Ex  parte.  Martin,  1  Mont. 
84.  A  commission  against  a  minor  cannot  be  supported.  O'Brien  v.  Carrie^  ,3  C.  &,  P.  3b3.  It  is  not 
merely  voidable,  but  void.  Belton  v.  Hodges,^  9  Biiig.  365.  The  party  is  described  in  the  commission  as  a 
money. scrivener  only;  it  was  held  the  plaintiff,  in  an  action  to  try  its  validity,  is  not  precluded  by  the  limited 
description  in  the  commission  from  proving  any  .species  of  trading.  (Per  Holroyd,  J.)  Smith  v.  Sondilondsy 
1  Gow,  C.  171.  Assignees  under  a  second  commission,  the  Ibrmer  one  existing,  and  no  cortificale  obtained, 
seized  certain  goods  of  the  bankrupt;  it  was  heldthat,  to  a  replication  stilting  tl)e  former  bankruptcy,  a  re- 
joinder that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt  by  the  permission  of  the  first 
assignees,  was  bad,  the  second  commission  being  void.  Nelson  v.  Chtrrell,'*  7  Bing.  663;  seu  Fowler  v. 
Cosier,^  10  B.  &,  C.  427,  and  Till  v.  Wilson,^  7  B.  &  C.  6ri4.  A  commissii'n  issuing  at  the  instance  of  the 
bankrupt,  was  held,  nolwitlista tiding  tiie  6  Geo.  4,  c.  16,  to  be  supersedable.  Ex  parte  Gane,  1  Mont.  &  M. 
401  ;  overruling  the  former  judgment  by  the  ViceChancellor,  2  Gl.  <%.  J.  319.  A  joint  commission  issued 
against  two,  describing  them  as  coal-merchants,  of,  &c.;  it  appeared  they  hud  dissolved  partnership  tiiree 
years  before,  and  had  since  been  engaged  on  separate  farms;  and  it  was  held  that  the  descriptinn  was  in- 
sufficient.  Ex  parte  Day,  1  Mont.  &  M.  208.  Where  a  joint  fiat  was  taken  out  against  two,  one  an  in- 
fant, the  Court  allowed  it  to  be  annulled,  either  as  to  him  only,  or  generally.  Watson, ex  parte,  3  Mont.  «&, 
A.  682;  3  Dcac.  277. 

(h)  The  stat.  6  G.  4,  c.  16,  s.  95,  enacts,  that  all  things  done  pursuant  to  the  Act  passed  in  the  5th  G.  2, 
be  confirmed,  and  that  the  Lord  Chancellor  shall  have  power  to  appoint  a  proper  person,  who  shall  by  himsell' 
or  his  deputy  enter  of  record  all  matters  relating  to  commissions,  and  have  the  custody  of  the  entries  thereof. 
Sec.  96  enacts,  that  no  commission  of  bankruptcy,  adjudication  of  bankruptcy,  or  assignment  of  the  personal 
estate  of  the  bankrupt,  or  certificate  of  conformiiy,  shall  be  received  as  evidence,  unless  the  same  sh.ill  have 
been  entered  of  record  (in  the  registry  appointed  by  the  Act,  sec.  95.)  The  same  section  provides,  that  on 
the  production  in  evidence  of  any  instrument  so  directed  to  be  entered  of  record,  having  the  certificate 
thereon  purporting  to  be  signed  by  the  person  appointed  to  enter  the  same,  or  by  his  deputy,  the  same  shall, 
without  any  proof  of  such  signature,  be  received  as  evidence  of  such  instrument  having  been  so  entered  of 
record. —  By  the  97th  section  it  is  enacted,  that  in  every  action,  suit,  or  issue,  office-copies  of  any  original 
instrument  or  writing  filed  in  the  office,  or  officially  in  the  possession  of  the  Lord  Chancellor's  secretary  of 
bankrupts,  shall  be  evidence  to  be  received  of  every  such  original  instrument  or  writing  respectively;  and  if 
any  such  original  instrument  or  writing  shall  be  produced  on  any  trial,  the  costs  of  producing  the  same 
shall  not  be  allowed  on  taxation,  unless  it  appears  that  the  production  of  such  original  instrument  or  other 
writing  was  necessary.  The  same  stat.,  s.  89,  enacts,  that  in  any  commission  against  any  one  or  more 
member  or  members  of  a  firm,  the  Lord  Chancellor  may,  upon  petition,  authorize  the  assignees  to  commence 
or  prosecute  any  action  at  law,  or  suit  in  equity,  in  the  names  of  such  assignees  and  of  the  remaining  part- 
ner  or  partners,  against  any  debtor  of  the  partnership,  and  may  obtain  such  judgment,  decree,  or  order 
therein,  as  if  such  action  or  suit  had  been  instituted  with  the  consent  of  such  partner  or  partners;  and  if 
such  partner  or  partners  shall  execute  any  release  of  the  debt  or  demand  for  which  such  action  or  suit  is 
instituted,  such  release  shall  be  void. 

(i)  Hancock  v.  Haywood,  3  T.  R.  433;  but  see  note  (I.) 

(k)  Ray  v.  Davies,''  2  Moore,  3. 

[l)  Graham  v.  MulcaslerS  4  Bing.  115.  Scott  v.  Franklin,  15  East,  428.  Smith  v.  Goddard,  3  B.  &  P. 
465.     Harvey  v.  Morgan,^  2  Slarkie's  C.  17.     Stonehouse  v.  De  Silva,  3  Camp.  399. 

(m)  Hogg  v.  Bridges,^°  2  Moore,  122.  Note,  that  it  was  held  in  this  case  that  the  assignees  of  A.  and  B., 
under  a  joint  commission,  could  not  sue  for  the  separate  property  of  either;  but  see  the  cases  note  (/).  Vide 
tit.  Trover. 

(n)  Slreatfield  v.  Halliday,  3  T.  R.  779,  n.,  that  this  was  after  verdict.    In  Allen  v.  Hartley,  3  T.  R.  780, 

>Eng.  Cora.  Law  Reps.  XV.  344.    2/d.  xiv.  307.    s/rf.  xxiii.  309.     ild.xx.  280.    6/rf.  xxi.  104.    ^.ziv.UO. 
nd.  iv.  45.    Hd.  xiii,  367.    Hd.  iii.  222.    loic/.  iv.  70. 
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as  the  assignees  of  A.  and  B.^  on  the  joint  possession  of  both,  they  cannot 
recover  separate  property  (o). 

The  appointment  of  a  former  assignee  having  been  vacated  by  the  Chan- 
cellor, and  a  new  one  appointed,  the  latter  is  assignee  by  relation,  and  may 
sue  on  a  contract  made  by  the  former  assignee  {p). 
Proof  The  plaintiffs,  according  to  the  usual  order  of  proof,  next  proceed  to  prove 

where  no  the  several  requisites  of  bankruptcy.  But  under  the  provisions  of  the  late 
notice  has  g^amte  such  proof  is  Unnecessary,  unless  due  notice  has  been  given  of  the 
under^the  intention  to  dispute  those  facts,  and  even  then  they  may  be  proved  in  some 
Btatute.      cases  by  means  of  the  depositions  taken  under  the  commission. 

The  statute  6  G.  4,  c.  16,  s.  99,  enacts  (y),  that  in  any  action  by  or  against 
*124  any  *assignee  (r),  or  in  any  action  against  any  commissioner,  or  person 
acting  under  the  warrant  of  the  commissioners,  for  anything  done  as  such 
commissioner,  or  under  such  warrant,  no  proof  shall  he  required  at  the 
trial  of  the  petitio7iing  creditor's  debt  or  debts,  or  of  the  trading  or  act 
or  acts  of  bankruptcy  respectively ,  unless  the  other  party  in  such  action 

it  was  held,  that  a  commission  against  two  or  three  partners  could  not  be  supported.  But  now  see  the  late 
Btat.  6  G.  4,  c.  16,  s.  89. 

(o)  Cock  V.  Turner,  London  Sitt.  after  Hil.  41  G.  3,  cor.  Ld.  Ken.  Sel.  N,  P.  1294.  Vide  tit.  Trover; 
and  see  2  Saund.  47,  n. 

(^p)  Alldrilt  V.  Kettridge,^  1  Bingr.  355. 

(7)  The  statute  is  prospective  only,  and  applies  to  such  commissions  only  as  are  issued  after  the  passing 
of  that  Act.  Key  v.  Cook,'^  2  M.  &  P.  720.  Kay  v.  Goodwin,^  6  Bing.  576.  Where  a  commission  against 
T.  issued  upon  the  petition  of  the  assignees  of  K.,  who,  after  an  action  of  trover  brought  by  them  to  recover 
the  goods  of  T.,  and  a  notice  to  dispute  given,  finding  their  debt  as  petitioning  creditors  insufficient,  applied 
to  the  Lord  Chancellor,  under  6  Geo.  4,  c.  16,  s.  18,  that  upon  satisfactory  proof  of  an  existing  debt  to  M,, 
the  commission  might  be  proceeded  in;  upon  which  an  order  to  that  effect  was  made,  and  at  the  trial,  in 
order  to  support  the  commission  against  K.,  the  plaintiffs  merely  produced  the  proceedings  under  his  com- 
mission; it  was  held,  first,  that  as  the  plaintiffs  sued  as  assignees  of  T.,  and  not  as  assignees  of  K.,  those 
proceedings  were  not  admissible,  the  91st  and  92d  sections  being  confined  to  actions  brought  by  the  bank- 
rupt's  own  assignees,  for  a  debt  or  demand  for  which  he  might  liave  sued.  Secondly,  that  the  order  of  the 
Lord  Chancellor,  not  having  found  the  debt  judicially  insufficient,  and  having  been  obtained  only  on  the 
consent  of  M.  and  the  assignees  on  the  one  hand,  and  the  petitioning  creditor  on  the  other,  and  without 
notice  to  the  defendant,  who  therefore  was  not  apprised  that  he  was  to  meet  the  substituted  debt,  was  net  a 
valid  order.  Muskett  v.  Drummond,^  10  B.  »Sl  C.  153.  See  also  as  to  the  first  point,  Shaife  v.  Howard,  2 
B.  &  C.  860.  The  depositions  are  made  conclusive  evidence  in  all  actions  in  which  tlie  bankrupt  might 
have  sued,  and  evidence  to  the  contrary  is  excluded.  Evidence  to  show  that  the  petitioning  creditor's  debt 
was  a  fraud  and  contrivance,  is  inadmissible.  Young  v.  Timmins,  1  Cr.  &  J.  148,  and  1  Tyr.  15.  The 
same  was  held  in  the  case  of  Glover  v.  Harrison,  cor.  Bayley  and  Littledale,  Just,  of  the  C.  P.,  at  Lancaster, 
January  1830.  Where  the  defendant  received  goods  from  the  bankrupt  to  keep  until  he  wanted  them,  and 
he  had  never  made  any  demand,  but  the  assignees  had,  before  bringing  the  action  (of  detinue),  it  was  held 
to  be  immaterial  whether  the  action  were  brought  b}'  the  bankrupt  or  his  assignees;  and  that  the  proceed, 
ings  were  conclusive  of  the  trading,  &.C.,  under  the  92d  sect,  of  Geo.  4,  c.  16.  Smith  v.  Woodward,^  4  C, 
&  P.  541.  Tlie  deposition  of  the  petitioning  creditor  (on  bills  drawn  and  indorsed  by  the  bankrupt),  not 
showing  that  they  were  indorsed  to  the  petitioning  creditor  before  the  act  of  bankruptcy,  is  insufficient; 
being  now  made  conclusive  evidence  of  the  facts  therein  contained,  the  deposition  in  support  of  such  debt 
must  show  evidence  of  the  existence  of  the  debt  upon  the  face  of  it.  Key  v.  Cook,^  3  M.  &  P.  720.  The 
depositions  are  conclusive  where  the  bankrupt  gives  no  notice,  although  the  action  was  commenced  before 
the  time  for  the  bankrupt  giving  notice  had  expired,  if  the  time  has  expired  before  the  trial.  Earith  v, 
Schroeder,''  1  Mood.  &  M.  C.  24.  Where  the  bankrupt  might  have  sued  in  trover  for  goods  deposited  with 
the  defendant,  although  the  conversion  took  place  after  the  act  of  bankruptcy,  the  depositions  are  conclusive 
evidence.  Fox  v.  Mahoney,  2  Cr.  &  J.  .325.  The  depositions  are  conclusive  if  the  bankrupt  himself  might 
have  maintained  the  action,  although  the  record  does  not  show  it;  as  where  the  action  is  brought  to  recover 
the  value  of  goods  sold  for  cash  by  the  bankrupt  to  a  creditor,  who,  as  was  alleged,  intended  to  retain  the 
amount  in  fraud  of  the  contract,  and  v/here  the  plaintiffs  declared  on  two  counts  in  trover  upon  possession 
by  the  bankrupt,  and  conversions  before  and  after  the  bankruptcy.  Kitchener  v.  Power,^  3  Ad.  &  Ell.  232; 
4  N.  &  M.  710.  Where  the  depositions  were  used,  and  not  objected  to  on  the  trial,  and  when  additional 
evidence,  if  necessary,  might  have  been  adduced;  held,  that  it  was  afterwards  too  late  to  object  that  they 
were  insufficient  to  establish  the  act  of  bankruptcy.     Jacobs  v.  Latour,^  2  M.  &  P.  203. 

(r)  The  statute  extends  to  cases  where  other  defendants  besides  the  assignees  are  joined  in  the  action. 
See  Gilman  v.  Cousins  and  others,'o  2  Starkie's  C.  282;  Smith  v.  Nicholson,  York  Ass.  cor.  Richards,  C.  B. 
and  afterwards  by  the  Court  of  Exchequer. 
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shall,  if  the  defendant,  at  or  before  pleading  [s),  *and  '\{  plaintiff  before  Vxooihj 
issue  joined  (t),  give  notice  in  writing  to  such  assignee  (tc),  comuiissioner<^cposi- 
or  other  person,  that  he  intends  to  dispute  some,  and  which  (^),  of  such ''°"^' 
matters;  and  in  case  such  notice  shall  have  been  given  (y),  if  sucli  assignee, 
commissioner  or  other  person  shall  prove  the  matter  so  disputed,  or  the 
other  party  admit  the  same,  the  Judge  before  whom  the  cause  shall  be 
tried  (z),  may  (if  he  thinks  fit)  grant  a  certificate  of  such  proof  or  admission; 
and  such  assignee,  commissioner  or  other  person,  shall  be  entitled  to  the 
costs,  to  be  taxed  by  the  proper  officer,  occasioned  by  such  notice;  and  such 
costs  shall,  if  such  assignee,  commissioner  or  other  person  shall  obtain  a 
verdict,  be  added  to  the  costs;  and,  if  the  other  parly  shall  obtain  a  verdict, 
shall  be  deducted  from  the  costs  which  such  other  party  would  otherwise 
be  entitled  to  receive  from  such  assignee,  commissioner  or  other  person. 

The  92d  section  enacts,  that  if  the  bankrupt  shall  not  (if  he  was  within 
the  United  Kingdom  at  the  issuing  of  the  commission)  within  two  calendar 
months  after  the  adjudication,  or  (if  he  was  out  of  the  United  Kingdom) 
within  twelve  calendar  months  after  the  adjudication,  have  given  notice  of 
his  intention  to  dispute  the  commission,  and  have  proceeded  therein  with 
due  diligence,  the  depositions  taken  before  the  commissioners  at  the  time 
of,  or  previous  to,  the  adjudication  of  the  petitioning  creditor's  debt  or 
debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy,  shall  be  conclusive 
evidence  [a)  of  the  matters  therein  respectively  contained,  in  all  actions 
at  law  or  suits  in  equity,  brought  by  the  assigness  for  any  debt  or  demand 
for  which  the  bankrupt  might  have  sustained  (6)  an  action  or  suit  (c). 

(s)  It  seems  that  notice  given  with  a  plea  de  novo  would  be  sufficient.  De  Charme  v.  Lane,  2  Camp, 
324.  If  no  notice  has  been  given  before  tlie  delivery  of  the  plea,  the  court  will  give  the  defendant  leave  to 
withdraw  the  plea,  in  order  to  plead  again  with  notice.  Radmore  v.  Gould,  I  VVightw.  80.  Poole  v.  Bell,* 
1  Starkie's  C.  328.  A  defendant  who  has  delivered  his  plea  without  notice,  cannot,  even  before  the  time 
for  pleading  is  expired,  re-deliver  his  plea  with  notice.  Iliid.  Notice  is  necessary  in  an  action  against  the 
assignees,  (as  by  the  bankrupt  to  try  the  question  of  bankruptcy,)  although  the  defendants  are  not  described 
as  assignees  upon  the  record.  Siinmonds  v.  Knight,  3  Camp.  251.  Where  the  plea  was  delivered  by  mis- 
take without  a  notice  to  dispute  the  bankruptcy,  and  notice  of  disputing  on  the  same  day  was  tendered  and 
refused,  although  before  the  time  for  pleading  had  expired,  it  was  held  to  be  insufficient;  the  defendant 
should  have  moved  to  withdraw  the  plea,  in  order  to  plead  de  novo.  Lawrence  v.  Croioder,-  3  C.  &,  P.  229; 
see  also  Folkes  v.  Scudder,^  3  C.  &  P.  232. 

(,/)  Notice  by  the  plaintiff,  served  at  the  time  when  the  issue  is  delivered  with  notice  of  trial,  would,  it 
seems,  be  too  late.     Richmond  v.  Heapy,  4  Camp.  207. 

(u)  Service  of  notice  on  a  maid-servant  at  the  dwelling-house  of  the  assignee,  was  held  to  be  insufficient, 
under  (he  stat.  49  G.  3,  c.  121,  s.  10.  Howard  v.  Ramshottom,  3  Taunt.  526.  Service  by  delivery  to  a  clerk 
at  the  defendant's  counting-house,  before  issue  joined,  was  held  to  be  sufficient,  without  proof  that  it  came 
into  the  defendant's  hands.  Widger  v.  Browning,^  M.  &  M.  27.  Service  on  the  attorney  is  sufficient. 
Howard  v.  Ramshottom,  3  Taunt.  526.  The  notice  must  be  specific;  it  is  insufficient  to  give  general  notice 
of  intention  to  dispute  the  bankruptcy.  Trimley  v.  Unwin,'^  6  B.  &  C.  587.  A  plea  that  F.  was  not  duly 
declared  a  bankrupt  does  not  operate  as  notice.     Raphael  v.  Moon,^  7  C.  &  P.  115. 

(x)  Notice  having  been  given  to  dispute  the  act  of  bankruptcy  only,  and  the  depositions  having  been  read 
to  prove  the  trading  and  petitioning  creditor's  debt,  the  residue  of  the  proceedings  is  not  considered  to  be  in 
evidence,  and  the  counsel  of  the  party  contesting  the  cause  has  no  right  to  inspect  them.  Bluck  v.  Thome, 
4  Camp.  191.     Stafford  v.  Clarke,^  1  C.  &  P.  26. 

(y)  Notice  is  no  part  of  the  defendant's  evidence  in  the  cause,  but  may  be  proved  at  the  outset,  and  will 
put  the  plaintiff  on  strict  proof.     Ducharme  v.  Lane,  2  Camp.  323. 

(z)  The  Judge,  on  a  reference  of  the  cause  before  trial,  cannot  certify.   Barthorp  v.  Anderson,^  8  Bing.  268. 

(a)  Earith  v.  Schroder,^  M.  &  M.  26;  Eden,  370. 

(6)  VViiere  part  of  the  claim  for  which  the  bankrupt  might  have  sustained  an  action,  could  not  have  been 
recovered  by  the  bankrupt,  the  proceedings,  after  notice,  are  not  sufficient  proof  of  the  trading,  &c.;  and  if 
there  be  no  other  proof,  the  plaintiffs  must  elect  to  go  only  for  such  part  of  the  claim  as  the  bankrupt  might 
have  recovered.  They  must,  in  such  case,  abandon  counts  on  their  own  possession  as  assignees.  Gibson 
V.  Oldjield?  4  C.  &  P.  313.  Jones  v.  Fort,^  1  M.  &  M,  196.  Notice  left  at  the  counting-house  of  the  party 
in  London  with  his  clerk  is  sufficient.  Widger  v.  Browning,^°  1  M.  &  M.  27.  Proof  that  the  party  is  an 
uncertificated  bankrupt  under  a  former  commission  still  in  force,  is  admissible  without  notice.  Phillips  v, 
Hopwood,^^  1  B.  &  Ad.  619. 

(c)  An  action  of  ejectment  is  within  these  words;  per  Lord  Tenterden,  C.  J.  sitt.  after  Easter  T.  1827. 
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If  710  notice  of  the  intention  to  dispute  any  of  the  ingredients  of  bank- 
ruptcy has  been  given,  according  to  tlie  90th  section,  the  facts  stand  admitted 
as  regards  the  vahdiiy  of  the  commission  or  fiat  {d). 

If  due  notice  has  been  given  under  the  90th  section,  the  plaintiffs  must 
*126  *prove  the  different  steps  of  bankruptcy.  But  the  depositions  will  be 
admissible  evidence,  and  conchisive  as  to  the  matters  contained  in  them,  in 
all  cases  which  fall  within  the  scope  of  the  92d  section;  unless  the  defendant 
prove  tiiat  the  bankrupt  has  given  notice  of  his  intention  to  dispute  the 
commission  within  the  time,  and  has  proceeded  therein  with  due  diligence. 
In  such  cases  the  depositions  should  be  proved,  either  by  the  production  of 
the  documents  themselves  from  the  proper  custody,  i.  e.  of  the  solicitor 
under  the  commission  (e),  or  proof  of  the  handwriting  of  the  commissioners, 
or  by  office-copies,  according  to  the  late  Act  (/). 

The  statute  makes  such  depositions  conclusive  as  to  the  matters  therein 
contained;  and  therefore  if  the  evidence  supplied  by  the  depositions  taken 
as  admitted  be  insufficient  to  prove  any  of  the  essentials  to  bankruptcy, 
the  defect  should,  it  seems,  be  supplied  by  extrinsic  evidence  {g). 

The  1  and  2  W.  4,  c.  56,  s.  17,  authorizes  the  bankrupt  to  dispute  the 
adjudication  by  petitions  to  the  Court  of  Review,  which  may  grant  an 
issue  for  trying  tiie  validity  of  the  adjudication;  and  if  the  verdict  or  adju- 
dication shall  not  be  set  aside  such  verdict  or  adjudication  shall,  as  against 
the  bankrupt,  the  petitioning  creditor,  and  any  assignee,  and  all  persons 
claiming  under  the  assignee,  and  all  persons  indebted  to  the  bankrupt's 
estate,  be  conclusive  evidence  that  the  party  was,  or  was  not,  a  bankrupt 
at  the  date  of  such  adjudication. 
Trading.  Next,  as  to  proof  of  the  requisites  of  bankruptcy  (A);  and  first,  of  the 
trading.  The  trading  [i)  essential  to  bankruptcy  is  matter  of  posittve 
siaintory  definition  and  of  legal  consideration;  but  it  is  a  question  of  fact, 
whether  the  party  has  done  such  acts  as  constitute  him  a  trader  in  point  of 
law;  and  also,  when  the  acts  are  of  a  dubious  nature,  whether  they  have 
been  done  with  an  intention  to  carry  on  trade  [k). 

The    statute    6    Geo,    4,  c.    16,  s.   2,  enacts   (/),  that    "all   bankers 

(d)  In  an  action  by  assignees  against  the  sheriff,  for  the  proceeds  of  a  levy  under  a  fi.  fa.  after  an  act  of 
bankruptcy,  no  notice  having  been  given  by  the  defendant  to  dispute  the  bankruptcy,  it  was  held  (Tenterden, 
L.  C.  J.  and  Parke,  J.,  conlra,  Bayley  and  Littleddle,  Js.)  that,  by  the  omission  to  give  notice,  the  defendant 
admitted  everything  necessary  to  support  the  commission,  and  that  the  plaintiffs  were  not  bound  to  prove 
that  a  good  petitioning  creditor's  debt  existed  at  the  time  of  the  act  of  bankruptcy  relied  on.  Norman  v, 
Bootli^  in  B.  &C.  703. 

(e)  Collinson  v.  Hillear,  3  Camp.  30.  The  bankrupt  himself,  having  obtained  his  certificate  and  released 
his  sureties,  is  a  competent  witness  for  this  purpose.     Morgan  v.  Pryor,^  2  B.  &  C  13. 

(/)  6  G,  4,  c.  16,3.97;  supra,  122. 

(g)  Lawson  v.  Robinson,'^  I  Starkie's  C.  456.  Cooper  v,  Machin*  1  Bing.  426.  Marsh  v.  Meager,^  1 
St.irltie's  C.  353.  In  Macbeath  v.  Coules,^  4  Bing.  34,  it  was  held  that  the  petitioning  creditor's  debt  had 
been  sufficiently  estuhlished.  although  the  deposition  which  was  read  was  defective  on  that  point;  and  Best, 
C.  J.  intimated  that  the  92d  section  virtually  excluded  all  other  proof  In  that  case,  however,  no  notice  had 
been  given,  and  therefore  no  proof  of  the  debt  was  necessary.  But  see  the  report  of  this  case,  12  B.  Moore, 
122;  and  Bevan  v.  Lewis,  1  Sim.  376. 

(A)  Where  ihe  assignees  vnnecessarily  went  into  evidence  of  trading  after  notice  to  dispute,  and  failing, 
were  nonsuited,  the  Court  refused  to  set  aside  the  nonsuit.     Johnson  v.  Piper,''  2  N.  «&  M.  672. 

(?)  An  illegal  trading  will  support  a  commission,  Cobb  v,  Symonds,  5  B.  &.  A.  516.  But  see  Milliken  v. 
Brandon,'^  1  C.  &  P.  387. 

(k)  Wright  V.  Bird,  1  Price,  20.  Bartholomew  v.  Davis,  1  T.  R.  573.  In  Patman  v.  Vaughan,  1  T.  R. 
573,  Buller,  J.  staled  to  the  jury,  that  if  the  party  endeavoured  to  make  a  profit  of  trading,  and  was  ready  to 
Bell  to  any  applicant,  and  not  as  a  matter  of  favour,  they  ought  to  find  him  to  be  a  trader. 

(l)  It  was  held  that  proof  of  tradinjj,  after  the  new  Act  came  in  force,  was  essential;  and  that  a  commis- 
sion issued  since  the  1st  Scptmnber  1825,  cnuld  not  be  supported  on  a  trading  previously  to  that  time.  Ex- 
parte  Batten,  1  Mont.  &  M.  287.  Surtees  v.  Ellison,^  9  B.  &C.  750.  And  see  Hewson  v.  Heard;  Palmers. 
Moore;  ib.  But  acts  of  buying  before  the  late  statute  came  into  operation,  are  evidence  to  explain  the  quality 
of  the  subsequent  acts.      Worth  and  another  v.  Budd,^"  2  B.  &  A.  1 72. 
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(w2),  ^brokers  (n),  and  persons  (o)  using  the  trade  or  profession  of  a  scrivener 
(p),  receiving  other  men's  monies  or  estates  into  their  trust  or  custody,  and 
persons  insuring  ships  or  their  freight,  or  other  matter,  against  perils  of  the 
sea,  warehousemen,  wharfingers,  packers,  builders,  carpenters,  shipwrights, 
victuallers,  keepers  of  inns,  taverns,  hotels  (q)  or  cotfee-houses,  dyers, 
printers,  bleachers,  fullers,  calenderers,  cattle  or  sheep  salesmen,  and  all 
persons  using  the  trade  of  merchandize  by  way  of  bargaining,  exchange, 
bartering,  commission,  consignment,  or  otherwise,  in  gross  or  by  retail;  and 
all  persons  who,  either  for  themselves  or  as  agents  or  factors  for  others  (r), 
seek  their  living  by  buying  and  selling,  or  by  buying  and  letting  for  hire, 
or  by  the  workmanship  of  goods  or  commodities  (s),  shall  be  deemed 
traders  liable  to  become  bankrupt:  provided  that  no  farmer  (/),  grazier,  what  per- 
conmion  labourer,  or  workman  for  hire,  receiver-general  of  the  taxes,  or  sons  not 
member  of  or  subscriber  to  any  incorporated  commercial  or  trading  com-'''^°^^* 
panics,  established  by  charter  or  Act  of  Parliament,  shall  be  deemed,  as 
such,  a  trader  liable  by  virtue  of  this  act  (u)  to  become  bankrupt." 

(m)  Where  the  bankrupt  was  not  merely  a  shareholder,  but  an  active  manao^er  of  the  business  of  a  joint- 
stock  banking  company,  it  was  held  to  be  a  sufficient  trading.     Hall,  Ex  parte,  3  Deac.  405. 

(n)  A  shipbroker  is  a  trader  liable  to  become  bankrupt,  withm  the  6  Geo.  4,  c.  16.  Pott  v.  Turner,^  6 
Bing.  702.  So  is  a  pawnbroker.  Rawlinson  v.  Pearson,^  5  B.  &  A.  124.  Qu.  as  to  an  insurance  broker. 
Ex  parte  Stevens,  4  Madd.  256. 

(o)  The  wife  of  a  felon  sentenced  to  transportation,  if  she  becomes  a  trader,  is  liable  to  the  bankrupt  laws, 
although  he  in  fact  remains  in  this  country.     Ex  parte  Franks,^  7  Bing.  762. 

(p)  An  attorney  who  is  a  depository  of  money  to  be  laid  out  in  securities  at  his  own  discretion,  and 
receives  a  compensation  distinct  from  his  fees  for  drawing  tlie  conveyance,  is  a  scrivener.  Hutchinson  v. 
Gascoigne,'^  Holt's  C.  507.  To  make  a  man  a  money  scrivener,  it  must  bean  occupation  to  which  he  resorts 
in  order  to  gain  his  living.  He  must  receive  other  men's  monies  into  his  hands  for  custody.  He  must  carry 
on  the  business  of  being  trusted  with  other  peo|)!e's  monies,  to  lay  out  for  them  as  occasion  offers.  Per  Gibbs, 
L.  C.  J.;  Adams  v.  Malkin,  3  Camp.  534.     Ex  parte  Paterson,  1  Rose,  400. 

(q)  One  who  keeps  a  private  lodging  house,  and  buys  provisions  for  the  lodgers,  charging  a  profit,  is  within 
the  Act.     Smith  v.  Scott,^  9  Bing.  14. 

(r)  So  an  executor  carrying  on  trade  for  the  benefit  of  the  testator's  children.  3  Esp.  C.  88  ;  10 
Ves.  110. 

(s)  Where  the  party,  by  the  terms  of  an  agreement  to  purchase,  was  in  the  situation  of  the  owner  in  fee 
of  the  soil,  from  which  he  made  bricks  for  sale;  it  was  held  that  he  was  not,  within  6  Geo.  4,  c.  16,  s.  2, 
"a  person  seeking  his  living  by  buymg  and  selling,  or  seeking  his  living  by  the  workmanship  of  goods  and 
commodities,"  which  latter  clause  seems  intended  to  meet  the  case  of  persons  who  make  for  others.  Heane 
V.  Rogers,^9  B.  &,C.  577;  see  Ex  parte  Burgess,  2  Gl.  &,  J.  182. 

(t)  A  farmer  who  buys  and  sells,  for  profit,  horses  not  used  in  the  farming  business,  to  the  amount  of  five 
or  six  in  two  years,  was  held  to  be  a  trader.  1  T.  R.  573;  2  N  R.  78.  So  if  he  buy  more  horses  than  he 
wants  for  use,  with  a  view  to  a  re-sale.  Newland  v.  Bell,''  Holt's  C.  221.  Where  a  farmer  was  in  the  habit 
of  purchasing  more  sheep  than  required  to  stock  his  farm,  and  selling  immediately  the  excess  without  shear- 
ing, or  any  pasturing  on  his  tarm;  held  to  amount  to  a  trading  as  a  sheep-salesman  within  the  bankrupt 
law.     Newal,ex  parte,  3  Deac.  339. 

Where,  prior  to  the  6  Geo.  4,  c.  16,  the  bankrupt,  a  farmer  and  grazier,  had  bought  cattle,  not  for  the  pur- 
pose of  his  farm,  but  of  sale,  and  after  the  passing  of  the  Act  had  in  some  tew  instances  bought  and  sold  cattle 
in  like  manner,  it  was  held  that  the  previous  acts  were  admissible  in  evidence  to  explain  the  nature  of  the 
subsequent  acts.     Worth  v.  Budd,^2  B.  &  Ad.  172. 

(u)  The  following,  it  has  been  held,  previous  to  the  statute  6  G.  4,  are  not  within  the  scope  of  the  bank- 
rupt laws: — An  attorney  who  receives  and  places  out  tlie  monies  of  his  clients  in  tlie  usual  course  of  busi- 
ness, and  charges  in  respect  of  the  deeds  or  securities,  and  not  as  cimmission,  on  the  monies  in  his  hands 
{Hard  v.  Brydges^  Holt's  C.  654);  a  schoolmaster  who  buys  books  and  shoes,  and  retails  them  to  his  pupils 
(  Valentine  v.  Vaughan,  Peake,  76);  one  who  erects  public  baths  on  land  granted  to  him  for  the  purpose  (  Wil- 
liams v.  Stevens,  2  Camp.  300);  wlio  builds  a  theatre  to  be  held  in  shares,  for  which  he  is  to  be  paid  according 
to  measure  and  value,  he  being  a  shareholder  (Ibid);  who  buys  timber  which  he  uses  for  building  of  houses 
which  he  sells  {Clark  v.  Wilson,  5  Esp.  C.  273);  one  who  keeping  hounds  buys  dead  horses,  and  sells  the 
skin  and  bones  {Summersett  v.  James,'°  3  B.  &.  B.  2);  or  buying  more  of  an  article  than  he  wants,  sells  the 
surplus  {Newland  v.  Bell,^^  Holt's  C.  222);  a  livery  stable  keeper  who  buys  provender,  and  sells  it  to  his  cus- 
tomers and  others  {Cannon  v.  Denew,^^  10  Bing.  292);  a  cowkeeper  who  sells  cows  unfit  for  use  {Carter  v. 
Drew,  1  Swanst.  64);  a  farmer  who  buys  and  sells  articles  incidental  to  the  occupation  of  his  farm,  as  where 
he  buys  pigs,  feeds  them  on  his  stubbles,  and  resells  them  from  time  to  time  {Patten  v.  Brown^^,  7  Taunt. 
409.)     (But  where  a  farmer  bought  horses,  which  were  not  fit  for  farming,  and  sold  them  again,  avowing 
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The  intention  to  trade  may  be  inferred  from  a  single  act  of  buying  and 
selling. 
*128         ""'Vhe  purchase  of  a  single  lot  of  timber,  if  made  with  intent  to  trade,  will 
Proof  of     make  a  man  a  trader  (y). 

trading.  After  proof  that  he  has  once  traded ,  it  is  not  necessary  to  prove  continued 

acts  of  trading  up  to  the  very  time  of  the  bankruptcy;  it  is  sufficient  to  prove 
acts  from  wjiich  it  can  be  inferred  that  he  intended  io  continue  the  trade  (z). 
Thus  the  sohciting  orders  for  business  is  evidence  of  the  party's  intention 
to  continue  the  trade,  aUhough  he  has  not  actually  transacted  business  for 
some  time  previous  to  the  bankruptcy  («). 

Where  a  fisherman  has  occasionally  bought  and  sold  fish,  it  is  to  be  pre- 
sumed that  whilst  he  remains  a  fisherman  he  carries  on  business  in  the 
same  way  {b). 
*129  *And  'where  business  had  been  carried  on  by  the  party  in  partnership 
with  another,  which  partnership  had  been  dissolved  some  years  before,  and 
no  act  of  trading  had  been  done  for  two  or  three  years  before  the  time  when 
the  petitioning  creditor's  debt  accrued,  but  the  concerns  had  not  been  ulti- 
mately wound  up,  and  part  of  the  stock  still  remained  in  the  warehouse  of 
the  parties  undisposed  of,  the  jury  found,  under  the  direction  of  the  Court, 
that  the  trading  continued  (c). 

It  is  a  question  for  the  jury  whether  there  has  been  an  entire  cessation  of 
trading,  or  merely  an  interruption,  with  intent  to  resume  it,  should  an 
opportunity  offer  {d).     An  admission  of  a  party  that  he  is  in  partnership 

his  intention  to  become  a  horsedealcr,  the  facts  were  held  to  be  evidence  of  trading.  Wright  v.  Bird,  1  Price, 
20.)  So  although  where  brickmaking  is  carried  on  as  a  mode  of  enjoying  the  profits  of  a  real  estate,  it  will 
not  make  the  party  liable  to  the  bankrupt  law,  whether  he  be  a  termor,  or  entitled  in  fee;  it  is  otherwise 
where  the  business  is  cnrried  on  independently  and  substantively  as  a  trade.  (Sutton  v.  Weely,  7  East,  442. 
Ex  parte  Gullitnore,  2  Rose,  424;  Eden,  4.)  The  owner  of  land  who  uses  the  clay  for  making  bricks,  and 
buys  chalk  for  the  more  convenient  burning  of  the  bricks,  is  not  a  trader.  {Paul  v.  Dowling,  M.  &  M.  :263. 
Ex  parte  Burgess,  2  G.  &  J.  183.  Heane  v.  Rogers,^  9  B.  &  C.  577.)  An  executor  disposing  of  his  testa- 
tor's  stock  is  nut  a  trader,  although  he  purchase  other  articles  to  make  it  marketable;  secus,  if  he  increase 
the  stock,  and  continue  to  sell.  {Ex  parte  Nutt,  1  Alk.  102.  Ex  parte  Garland,  10  Ves.  120.)  Where  a 
testator  directs  the  trade  to  be  carried  on  after  his  death  with  part  of  his  property,  that  part  only  will  be 
liable  in  case  of  bankruptcy.  {Thompson  v.  Andrews,  1  Mylne  &  K.  116.)  Buying  and  selling  land  does 
not  constitute  a  trading.  (Port  v.  Turton,  2  Wils.  169.)  The  following  persons  also  were  liable: — A  clerk 
in  a  custom-house,  employed  by  merchants  to  receive  money  on  debentures,  with  which  he  discounts  bills 
on  his  own  account  (2  E.«p.  C.  555);  a  person  who  occasionally  buys  and  sells  hay,  corn,  and  horses,  with  a 
view  to  profit,  but  without  making  them  the  means  of  seeking  his  living  {Stewart  \.  Ball,  2  N.  R.  78.  Bolton 
V.  Sowerby,  11  East,  274);  a  colonel  of  a  regiment,  who  occasionally  sells  horses  at  Tattersall's  {Ex  parte 
Blackmore,  6  Ves.  .3;)  receivers  of  taxes  (5  Geo.  2,  c.  30,  s.  40);  graziers  (ibid);  drovers  (ibid);  farmers  (ibid); 
contractors  for  victualling  the  navy  (1  Vent.  270);  innkeepers  (2  Burr.  2064);  one  who  draws  bills  for  the 
purpose  of  improving  his  estate,  and  borrows  accommodation  bills,  in  lieu  of  which  he  gives  his  own 
(Hankeyv.  Jones,  Cowp.  745.)  Secus,  if  there  be  a  continuation  with  a  view  to  gain  profit  by  the  exchange, 
ibid.  Richardson  v.  Bradshaw,  I  Atk.  128);  a  builder  who  buys  timber  for  building  houses,  and  sells  the 
houses  (5  Esp.  C.  147.  /Secus,  Dyer  v.  Hudson,  cor.  Abbott,  L.  C.  J.  sittings  after  T.  T.  1825);  holders  of 
stock  in  different  trading  companies  by  various  statutes  (3  Esp.  C.  88;  10  Ves.  110.) 

(y)  Holroyd  v.  Gwynne,  2  Taunt.  176.  See  also  Newland  v.  Bell,^  Holt's  C.  221;  Stewart  v.  Ball,  2  N.  R, 
79.  Where  it  appeared  that  a  party  had  ordered  goods  for  the  purpose,  as  he  stated,  of  sending  them  abroad. 
Baying,  that  he  would  give  other  goods  in  exchange  for  them;  Abbott,  C.  J.,  on  the  objection  being  taken  that 
there  was  no  evidence  of  selling,  said,  "  I  cannot  say  that  if  a  man  buys,  and  represents  himself  as  a  dealer, 
and  offers  goods  in  exchange,  he  does  not  buy  to  sell  again;  at  least  I  must  leave  it  to  the  jury,  I  cannot 
nonsuit  upon  it."  The  quantum  of  trading  is  immaterial.  Newland  v.  Bell,  HolVs  C.  221.  Gale  v.  Half- 
knight,^  3  Starkie's  C.  56,     Paimore  v.  Vaughan,  1  T.  R.  572. 

(«)  5  Esp.  C.  235. 

(a)  Wharam  v.  Routledge,  5  Esp.  C.  235.  Whether  a  trader  who  has  ceased  to  buy,  but  who  is  selling 
off  his  stock,  is  liable  to  a  commission  depends  upon  the  existence  of  intention  to  exercise  or  resume  the 
trading,  and  this  is  a  question  for  the  jury.     Ex  parte  Paterson,  1  Rose,  402. 

(fc)  Heariny  v.  Birch,  3  Camp.  233.     Paul  v.  Dowling,  M.  &  M.  268. 

(c)  The  Executors  of  Backhouse  v.  Tarleton,  cor.  Ld.  Ellenborough,  Guildhall,  on  an  issue  from  the  Lord 
Chancellor  to  try  the  Ihct. 

(d)  Per  Ld,  Eldon,  Ex  parte  Patterson,  1  Rose,  402.     Heanny  v.  Birch,  1  Rose,  356. 
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with  a  trader,  is  evidence  of  his  being  a  trader,  without  proof  of  actual 
trading  (e).  Although  the  trader  be  described  as  a  money-scrivener,  and 
the  general  words  dealer  and  chapman,  be  omitted,  it  is  sufficient,  scmble, 
to  prove  any  species  of  trading  (/). 

Any  species  of  trading  is  admissible  in  evidence  to  satisfy  the  general 
averment  that  the  bankrupt  got  his  living  by  buying  and  selling  {g). 

Thirdly.     The  several  acts  which  constitute  bankruptcy  are  matter  of  Act  of 
positive  statutory  definition;  and  whether  a  particular  act,  when  proved,  ^^"j^- 
falls  within  the  definition,  is  a  question  of  law;  but  whether  the  act  itseli  "'^  ^^' 
has  been  committed,  and  particularly  whether  it  has  been  done  with  that 
intention  which  in  the  particular  instance  is  essential  to  bankruptcy,  is 
usually  pure  matter  of  fact  for  the  consideration  of  the  jury. 

By  the  stat.  several  of  the  acts  of  bankruptcy  there  specified  (A)  must  be 

(e)  Parker  v.  Barker,'^  1  B.  &  B.  9.  But  such  declarations  are  not  generally  evidence  in  actions  by  as- 
signees against  third  persons.  Bromley  v.  King^K.  Si,  M.  228.  Declarations,  however,  made  at  the  time 
of  purchasing  goods  are  evidence  to  show  the  intention  of  the  trader  as  to  the  mode  in  which  he  intended 
to  dispose  of  them.     Gale  v.  Halfknight,^  3  Starkie's  C.  56. 

(/)  Smith  v.  Sandilands,  Gloster  Summ.  Ass.  1819,  1  Gow;  and  per  Wood,  B.,  Winclu  Sp,  Ass.  1820, 
Mann.  Ind.  371.     Hale  v.  Small'i  2  B.  &  B.  25. 

{g)  Hale  v.  S?nall,  2  B.  &  B.  25.  The  bankrupts  being  described  as  bankers,  being  traders  according  to 
the  statute,  it  was  held  that  the  word  bankers  might  be  considered  merely  as  a  designatio  personarum. 
Bernasconi  v.  Farebrother,'^  10  B.  &  C.  549. 

(A)  The  stat.  6  G.  4,  c.  15,  s.  3,  enacts,  that  if  any  such  trader  shall  depart  this  realm,  or  being  out  of  this 
realm  shall  remain  abroad,  or  depart  from  his  dwelling-house;  or  otherwise  absent  himself,  or  begin  to  keep 
his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not  due,  or  yield  himself  to  prison,  or  suffer  himself 
to  be  outlawed,  or  procure  himself  to  be  arrested,  or  his  goods,  money  or  chattels  to  be  attached,  sequestered 
or  taken  in  execution,  or  make  or  cause  to  be  made,  either  within  this  realm, or  elsewhere,  any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels,  or  make  or  cause  to  be  made  any 
fraudulent  surrender  of  any  of  his  copyhold  lands  or  tenements,  or  make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels,  every  such  trader  doing,  suffering,  pro- 
curing,  executing,  permitting,  making,  or  causing  to  be  made  any  of  the  acts,  deeds,  or  matters  aforesaid,  with 
intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy. 

The  4th  sect,  enacts,  that  where  any  such  trader  shall  execute  any  conveyance  or  assignment  by  deed  to 
a  trustee  or  trustees,  of  all  his  estate  and  effects  for  tlie  benefit  of  all  the  creditors  of  such  trader,  the  exe- 
cution of  such  deed  shall  not  be  deemed  an  act  of  bankruptcy,  unless  a  commission  issue  against  such 
trader  within  six  calendar  months  from  the  execution  thereof  by  such  trader:  provided  that  such  deed  shall 
be  executed  by  every  such  trustee  within  fifteen  days  after  the  execution  thereof  by  the  said  trader,  and  that 
the  execution  by  such  trader  and  by  every  such  trustee  be  attested  by  an  attorney  or  solicitor,  and  that  notice 
be  given  within  two  months  after  the  execution  thereof  by  such  trader,  in  case  such  trader  reside  in  Lon- 
don, or  within  40  miles  thereof,  in  the  London  Gazette,  and  also  in  two  London  daily  newspapers;  and  in 
case  such  trader  does  not  reside  within  40  miles  of  London,  then  in  the  London  Gazette,  and  also  in  one 
London  daily  newspaper,  and  one  provincial  newspaper  published  near  to  sucii  trader's  residence;  and  such 
notice  shall  contain  the  date  and  execution  of  such  deed,  and  the  name  and  place  of  abode  respectively  of 
every  such  trustee,  and  of  such  attorney  or  solicitor. 

Previous  to  this  statute  it  was  held  that  an  assignment  for  the  benefit  of  creditors  was  not  an  act  of 
bankruptcy,  if  all  {Eckhardt  v.  Wilson,  8  T.  R.  140)  or  the  generality  assented.  Inglis  v.  GrantyS  T.R.  530. 

The  5th  sect,  enacts,  that  if  any  such  trader,  having  been  arrested  or  committed  to  prison  for  debt,  or  on 
any  attachment  for  nonpayment  of  money,  shall,  upon  such  or  any  other  arrest  or  commitment  for  debt  or 
nonpayment  of  money,  or  upon  any  detention  for  debt,  lie  in  prison  for  21  days,  or  having  been  arrested  or 
committed  to  prison  for  any  other  cause,  shall  lie  in  prison  for  21  days  after  any  detainer  for  debt  lodged 
against  him  and  not  discharged,  every  such  trader  shall  be  thereby  deemed  to  have  committed  an  act  of 
bankruptcy;  or  if  any  such  trader,  having  been  arrested,  committed  or  detained  for  debt,  shall  escape  out  of 
prison  or  custody,  every  such  trader  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy  from 
the  time  of  such  arrest,  commitment,  or  detention:  provided,  that  if  any  such  trader  shall  be  in  prison  at 
the  time  of  the  commencement  of  this  Act,  such  trader  shall  not  be  deemed  to  have  committed  an  act  of 
bankruptcy  by  lying  in  prison,  until  he  shall  have  lain  in  prison  for  the  period  of  two  months. 

By  the  6th  sect,  a  declaration  of  insolvency  filed  by  the  trader,  and  afterwards  advertised  in  the  London 
Gazette  (according  to  the  provisions  of  the  statute),  shall  be  an  act  of  bankruptcy  from  the  time  of  the 
advertisement;  but  no  commission  shall  issue  unless  it  be  sued  out  within  two  calendar  months  from  the 
time  of  insertion  of  such  advertisement,  and  unless  the  advertisement  be  inserted  within  eight  days  after 
the  filing  of  the  declaration  with  the  secretary  of  bankrupts;  and  no  docket  shall  be  struck  on  such  act  of 
bankruptcy  before  the  expiration  of  four  days  next  after  the  insertion  of  such  advertisement,  where  the 
commission  is  to  be  executed  in  London,  or  before  the  expiration  of  eight  days  where  it  is  to  be  executed  in 
the  country;  and  the  Gazette  containing  such  declaration  shall  be  evidence  of  such  declaration  having  been 
filed. 
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*done  with  intent  to  defeat  or  delay  creditors.  Under  these  words  it  is  suf- 
ficient to  prove  an  intention  to  defeat  or  delay  creditors,  without  proof  of 
*131  *any  actual  delay  of  a  creditor  (i).  And  it  is  not  sufficient  to  prove  delay, 
if  the  intention  be  wanting  (k). 
Intention.  It  seems  to  have  been  held  under  the  stat.  21  J.  1,  c.  15,  s.  2,  that  the 
departing  tlie  realm  would  constitute  an  act  of  bankruptcy,  provided  it  was 
proved  that  a  creditor  was  in  consequence  delayed,  independently  of  any 
proof  of  an  intention  on  the  part  of  the  bankrupt  to  do  so;  that  is,  the 
latter  branch  of  the  clause  was  considered  to  be  entirely  independent  of 
the  intent  mentioned  in  the  former  part:  the  effect  was  to  render  the  mere 
delaying  of  the  creditor,  provided  it  was  the  consequence  of  one  of  the 
acts  specified,  an  act  of  bankruptcy.  As  in  TVoodier's  Case,  who  departed 
the  realm  because  he  had  killed  his  wife  (/);  and  in  that  of  Raikes  v. 
Pereau  (m),  where  the  primary  reason  for  the  bankrupt's  going  abroad 
was,  that  a  young  woman  had  refused  to  live  with  him  as  his  mistress 
unless  he  took  her  abroad.  In  both  these  cases  creditors  were  delayed, 
and  for  that  reason  the  question  of  intention  was  considered  to  be  imma- 
terial. 

In  the  subsequent  case  of  Robertson  v.  Liddell  (n),  this  stat.  (21  J.  1) 
was  much  discussed,  and  it  was  held  that  the  words  were  to  be  read,  "  to 
the  intent  his  creditors  shall,  or  that  thereby  they  may  be  defeated;" 
making  the  intent  to  govern  the  whole  clause.  Still  those  cases  might 
probably  have  been  decided  as  they  were,  consistently  with  tlie  latter  con- 
struction; since,  although  the  primary  object  of  the  bankrupt  in  going 
abroad  might  not  be  to  delay  his  creditors,  yet  if  the  delaying  his  creditors 

The  7th  sect,  enacts,  that  an  adjudication  founded  on  such  an  act  of  bankruptcy  shall  be  valid,  although 
concerted  between  the  trader  and  any  other  person. 

By  the  8lh  sect.,  if  any  such  trader  shall,  after  a  docket  struck  against  him,  pay  to  the  person  or  persons 
who  struck  the  same,  or  any  of  them,  money,  or  give  or  deliver  to  any  such  person  any  satisfaction  or  secu- 
rity for  his  debt,  or  any  part  thereof,  whereby  such  person  may  receive  more  in  the  pound  in  respect  of  his 
debts  than  the  other  creditors,  such  payment,  gift,  delivery,  satisfaction  or  security  shall  he  an  act  of  bank- 
ruptcy; and  if  any  commission  shall  have  issued  upon  the  docket  so  struck  as  aforesaid,  the  Lord  Chancellor 
may  either  declare  such  commission  to  be  valid,  and  direct  the  same  to  be  proceeded  in,  or  maj'  order  it  to 
be  superseded,  and  a  new  commission  may  issue,  and  such  commission  may  be  supported  either  by  proof  of 
such  last-mentioned  or  of  any  other  act  of  bankruptcy;  and  every  person  so  receiving  such  money,  gift, 
delivery,  satisfaction,  or  security  as  aforesaid,  shall  forfeit  his  whole  debt. 

By  sect.  10,  if  a  trader,  having  privilege  of  parliament,  shall  not,  within  one  calendar  month  after  per- 
sonal  service  of  a  copy  of  a  summons  sued  out  by  his  creditor,  pay,  secure  or  compound  for  such  debt  to 
the  satisfaction  of  such  creditor,  or  enter  into  a  bond  in  such  sum,  and  with  two  sufficient  sureties,  as  any 
Judge  of  the  court  out  of  which  the  summons  issued  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered, 
together  with  costs,  and  within  one  calendar  month  next  after  personal  service  of  such  summons  cause  an 
appearance  to  be  entered  to  such  action  in  the  proper  court,  every  such  trader  shall  be  deemed  a  bankrupt 
from  the  time  of  the  service  of  such  summons. 

By  sect.  II,  if  such  trader,  having  privilege,  &c.  neglect,  after  personal  service  of  the  order,  to  pay  money 
ordered  to  be  paid  by  any  Court  of  Equity,  on  a  peremptory  day  fixed  by  that  Court  for  such  payment,  he 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy  from  that  day.  An  act  of  bankruptcy  was  com- 
mitted on  the  Cth  of  March,  prior  to  5  Geo.  4,  c.  98,  coming  into  force,  by  which  all  former  Bankrupt  Acts 
were  repealed,  but  which  was  itself  repealed  by  the  6  Geo.  4,  c.  16,  after  which  the  commission  issued;  held, 
that  it  was  to  be  considered  as  if  the  5  Geo.  4  had  never  existed,  and  that  the  commission  was  well  supported 
by  that  act  of  bankruptcy.     Phillips  v.  Hopwood,^  10  B.  «fe  C.  39. 

(i)  It  was  so  held  under  the  now  repealed  stat.  1  J.  1,  c.  15,  s.  9,  where  the  words  were  "to  the  intent 
or  whereby  creditors  may  be  defeated  or  delayed."  Robertson  v.  Liddell,  9  East,  487,  in  which  the  case 
of  Fowler  v.  Padgett,  7  T.  R.  509,  was  overruled,  where  it  had  been  held  that  the  word  or  in  the  statute 
meant  and.  See  Hammond  v.  Hicks,  5  Esp.  139;  1  Taunt.  273,  370;  3  Smith,  349.  Wilson  v.  Norman,  1 
Esp.  C.  334;  Holroyd  v.  Gwynn,  2  Taunt.  176;  Ramsbottom  v.  Lewis,  1  Camp.  279;  Holroyd  v.  W/titehead, 
3  Camp.  530;  infra,  132, 133;  [14  Ves.  80.] 

(k)  Windham  v.  Paler son,^  1  Starkie's  C.  145.     Warner  v.  Barber,^  Holt's  C.  175. 

{I)  B.  N.  P.  39. 

(m)  Co.  B.  L.  5th  edit.  73;  and  see  Vernon  v.  Hankey,  Co.  B.  L.,  where  Buller,  J.  approved  of  the  decision 
in  Woodier's  Case,  and  said  that  it  had  always  been  considered  and  acted  upon  as  good  law. 

(n)  9  East,  487.     Holroyd  v.  Gwynn,  2  Taunt.  176. 
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was  the  immediate  and  necessary  consequence  of  his  act,  it  might  be  con- 
sidered as  evidence  of  sucli  an  intention  (o).  And  it  seems  to  be  probable 
that  under  the  present  statute  (G  Geo.  4,  c.  16),  which  makes  the  intention 
to  delay  essential  to  the  act  of  bankruptcy,  it  would  be  held  that  where 
the  delaying  of  creditors  was  the  natural,  immediate  and  necessary  conse- 
quence of  the  trader's  act,  the  very  act  itself  would  supply  strong  evidence 
of  intention;  for  in  law  as  well  as  morals,  every  one  must  be  considered  to 
contemplate  the  natural  and  immediate  consequence  of  his  act  (jy). 

In  order  to  prove  the  intention  of  the  bankrupt  to  delay  a  creditor,  de-  Declara-    - 
clarations  made  by  him,  which  were  cotemporary  with  the  act  itself,  are''°"^- 
admissible.    Accordingly,  what  the  party  said  on  requesting  his  servant  or 
clerk  to  deny  him  to  creditors  {q),  or  when  he  departed  from  his  dwelling- 
house,  or  even  upon  his  return  home  again,  is  evidence  to  show  with  what 
intention  he  secluded  or  withdrew  himseUfrora  his  creditors  (r). 

*The  bankrupt  was  arrested  and  taken  twelve  miles  from  home  on  the     *132 
5th,  was  discharged  at  one  o'clock  in  the  afternoon  of  the  6th,  and  returned  Intent  to 
home  at  ten  o'clock  on  the  night  of  the  7th;  it  was  held,  that  what  he  said  •^elay 
to  a  witness  (who  inquired  where  he  had  been),  as  to  the  reason  of  his    ^  ' 
absence,  was  admissible,  in  explanation  of  his  act  (s).     So  what  the  bank- 
rupt said  on  removing  his  books  is  evidence  [t).     Where,  in  trespass  for 
taking  goods,  the  question  was  as  to  the  bankruptcy  of  the  plaintiff,  it  was 
held  that  letters  found  in  his  possession  after  the  bankruptcy,  with  post- 
marks of  a  date  previous  thereto,  must  be  taken  to  show  that  he  received 
them  before,  and  were  evidence  to  show,  in  explanation  of  his  conduct, 
that  he  had  received  intimation  of  the  facts  mentioned  in  the  letters  having 
taken  place,  although  they  were  not  evidence  that  the  facts  stated  really 
did  so  happen  (w).   But  declarations  or  admissions  by  the  bankrupt,  which 
are  subsequent  to  the  act  are  not  admissible  (.r). 

Where  the  proceedings  were  read  in  evidence  (under  the  stat.  49  G.  3, 
c.  121),  a  deposition  stated  that  the  bankrupt  had  absented  himself,  and 
that  he  had  admitted  that  he  had  absented  himself  for  the  purpose  of 
avoiding  his  creditors,  but  did  not  specify  the  time  of  such  admission,  and 

(o)  See  the  observations  of  Lawrence,  J.  in  Fowler  v.  Padgett,  7  T,  R.  516. 

(p)  See  tit.  Intention — Malice;  and  see  the  observations  of  Abbot,  L.  C.  J.  in  Pulling  \.  Tucker,^  4  B.  & 
A.  385.  Ramsbottom  v.  Lewis,  1  Camp.  280.  Where  tlie  bankrupt,  on  goin^  abroad,  left  with  his  clerii  a 
power  to  act,  but  without  malting  any  provision  for  bills  becoming  due,  and  the  inevitable  consequences 
must  be  to  delay  his  creditors,  it  was  held  to  be  an  act  of  bankruptcy.  Kilner,  ex  parte,  3  Mont.  &.  Ayr. 
722. 

(q)  Jamieson  v.  Emner,  I  Esp.  C.  381. 

(r)  Bateman  v.  Bailey,  5  T.  R.  512;  B.  N.  P.  41.  Ambrose  v.  Clendon,  Ca.  T.  H.  267;  4  Esp.  C.  233. 
Wilson  V.  Norman,  1  Esp.  C.  334.  Robertson  v.  Liddell,  9  East,  487.  Holroyd  v.  Gwynne,  2  Taunt.  176. 
Declarations  made  by  the  bankrupt  at  the  time  of  his  return,  that  he  had  quitted  to  avoid  the  service  of  a 
writ  against  him,  are  admissible  and  sufficient  evidence  of  an  act  of  bankruptcy,  without  further  proof  of 
the  existence  of  the  writ  or  of  the  debt,  or  of  there  being  any  creditor.  Newman  v.  Stretch,^  1  M.  &  M.  338. 
A  creditor  called  at  the  house  of  the  bankrupt  by  appointment  for  payment  of  his  debt,  and  saw  the  bank- 
rupt, who  shortly  after  left  the  room,  and  did  not  return;  the  wife  afterwards  informed  the  creditor  he  was 
gone  out;  it  is  for  the  jury  to  say,  whether  he  left  his  house  to  avoid  or  delay  a  creditor,  and  the  wife's 
answer  is  admissible  as  part  of  the  res  gestee.  Charrington  v.  Brown,^  11  More,  341.  The  admissibility  of 
such  declarations  cannot  be  decided  by  any  positive  rule  as  to  time,  but  must  depend  on  the  nature  and 
strength  of  their  connection  with  the  disputed  act.  Where  the  question  was,  whellicr  giving  a  security  by 
the  trader  to  G.  on  the  25th  of  October,  amounted  to  an  act  of  bankruptcy,  it  was  held  that  a  conversation 
which  the  trader  had  with  L.,  to  whom  he  had  on  the  25th  of  October  promised  to  give  a  security  on  the 
following  day,  and  in  which  he  falsely  professed  a  total  ignorance  of  the  security,  was  admissible  evidence 
to  show  the  real  nature  of  the  transaction.     Ridley  v.  Gyde,*  9  Bing.  349.     See  Rawson  v.  Haigh,^  2  Bing.  99. 

(s)  Bateman  v.  Bailey,  5  T.  R.  512.  (t)  Ambrose  v  Clendon,  Ca.  T.  H,  267. 

(u)  Cotton  v.  James,  1  M.  &  M.  276,  and  3  C.  &  P.  505. 

{x)  Robson  V.  Kemp,  4  Esp.  C.  233. 
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it  was  held  that  there  was  not  &^ en  prima  facie  evidence  to  prove  the  act 
of  bankruptcy  {y). 
Departino-       Where  the  act  to  be  proved,  is  the  departing  the  realm  with  intent  to 
tiie  realm,  delay  Creditors,  the  intention  of  the  party  is  a  question  of  fact  for  the 
Intention,  determination  of  the  jury;  to  be  collected  either  from  the  contemporary 
declarations  of  the  trader,  or  to  be  presumed  from  circumstances,  consider- 
ing the  mode  and  reason  of  the  departure,  the  state  of  his  affairs  at  the 
time,  and  other  circumstances  likely  to  operate  as  motives.     The  case  is 
subject  to  the  general  presumption  of  law,  that  a  man  contemplates  that 
result  which  is  the  natural  and  obvious  consequence  of  his  act,  although 
he  may  have  had  another  primary  and  immediate  object  in  view  (z).     A 
letter  written  by  the  trader  during  his  absence  is  evidence  to  explain  its 
nature  («);  for  the  departing  the  realm  is  a  continuing  act  (b). 

*If  the  delay  of  creditors  be  the  necessary  consequence  of  the  departure, 
the  intention  to  delay  may  be  inferred,  although  the  party  had  another  and 
more  immediate  object  in  departing;  as  on  account  of  domestic  dissen- 
sions (c),  to  avoid  a  prosecution  for  felony  {d),  or  in  order  to  live  with  a 
mistress  (e);  and  so  in  other  cases  where  the  purpose  of  departure  is  aliene 
from  that  of  trade,  for  the  party  must  be  supposed  to  contemplate  and  intend 
that  which  is  the  immediate  and  necessary  consequence  of  his  act  (/) . 

But  it  is  not  enough  to  show  that  the  party  left  England  and  proceeded 
to  Ireland,  where  he  also  carried  on  trade,  without  leaving  funds  behind 
him  for  the  payment  of  his  debts,  for  7ion  constat  that  he  did  not  go  for  the 
very  purpose  of  providing  funds;  and  this  case  differs  essentially  from  that 
of  Holroyd  v.  Whitehead,  since  there  the  intention  of  the  departure  was 
aliene  from  that  of  trade  (.§•). 

If  a  subject,  domiciled  in  Ireland,  leave  his  family  there  and  come  to 
England  to  settle  his  affairs,  and  return  to  Ireland  abruptly  to  avoid  an 
arrest,  he  commits  an  act  of  bankruptcy  (A). 

To  prove  an  act  of  bankruptcy  by  a  dejiartiire  from  the  dwelling-house, 
the  act  of  departing  must  be  proved;  and  secondly,  the  m/ew^  to  delay 
creditors,  &c.  (/);  and  on  the  other  hand,  any  facts  are  admissible  which 
tend  to  disprove  the  intention,  and  to  show  that  the  trader  departed  without 


Departure 
from  the 
dwelling- 
liouse. 


{y)  Marsh.x.  Meager,^  1  Starkie's  C.  353. 

(z)  Vide  supra,  131.  (o)  Windham  v.  Paterson,^  1  Starkie's  C.  146. 

(6)  Rawson  v.  Haighfi  2  Bing-.  99.     Leesv.Marton,  2  Mo.  &  R.  211.     Maylin  v.  Eyloe,  2  Sir.  809. 

(c)  Holroyd  v.  Whitehead,  3  Catnp.  530.  (d)  Woodicr's  Case,  B.  N.  P.  39. 

(e)  Raikes  v.  Pereau,  Co.  B.  L.  73. 

(/)  See  Mr.  J.  Lawrence's  observations  in  Fowler  v.  Padgett,  7  T.  R.  516.  In  the  case  of  Holroyd  v. 
Whitehead,  (3  Camp.  530,  subsequently  approved  of  by  Lord  Ellenboroug^h,  Windham  v.  Paterson,^  1  Star- 
kie's C.  146,)  the  bankrupt  left  his  dwelling-house  on  account  of  domestic  dissensions  with  his  wife,  and  left 
a  letter  stating  that  there  would  be  20s.  in  the  pound  for  creditors,  but  that,  be  it  less  or  more,  he  had  done 
with  trade,  desiring  that  no  one  should  be  allowed  to  take  goods  out  of  the  warehouse  in  preference,  and 
giving  no  directions  for  the  continuance  of  his  business;  during  his  absence  a  creditor  called  for  money,  who 
went  away  unsatisfied.  And  it  was  left  to  the  jury,  whether,  under  the  circumstances,  the  party  had  not  left 
his  house  with  an  intention  to  delay  his  creditors,  and  whether  a  creditor  had  not  been  delayed;  and  the  jury 
found  both  these  facts.     See  also  Ramshottom  v.  Lewis,  1  Camp.  279. 

ig)  Windham  v.  Paterson,^  1  Starkie's  C.  144.     See  Warner  v.  Barber,^  Holt's  C.  1 75. 

(/<)  Williams  v.  Nunn,  1  Camp.  152,  cor.  Chambre,  J.  1  Taunt.  270;  where  it  is  stated  that  the  family 
resided  in  England,  and  the  Court  adverted  to  that  circumstance. 

(i)  Sec  the  cases  above  cited,  p.  132-3;  also  Wilson  v.  Norman,  1  Esp.  C,  334;  Robertson  v.  Liddell,  9  East, 
487.  As  has  already  been  seen,  proof  of  actual  delay  is  unnecessary,  although  the  contrary  was  once  held. 
Barnard  V.  Vaughan,  8  T.  R.  149.  Where  the  trader  departed  under  the  false  notion  that  the  officer  who 
had  called  had  a  writ  for  him,  it  was  held  to  be  an  act  of  bankruptcy.  See  also  Ex  parte,  Bamford,  15  Yes. 
449.  Aldridge  v .  Ireland,  1  Taunt.  273;  Holroyd  v.  Whitehead,  3  Camp.  530;  Williams  v.  Nunn,  1  Taunt. 
273;  Hammond  v.  Hickes,  5  Esp.  C.  139.  Under  the  words  of  the  stat.  21  J.  1,  "  Whereby  the  creditors  may 
be  defeated  or  delayed  for  the  recovery  of  their  just  and  true  debts,"  it  was  held,  that  an  absconding  to  avoid 
an  attaciiment  for  the  non-delivery  of  goods  pursuant  to  an  award,  being  a  mere  duty  and  not  a  debt,  was  not 
within  the  statute.     Lingwood  v.  Bade,  1  Atk.  196. 
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any  intention  to  delay  his  creditors  {k).     The  intention  of  the  trader  in  a 
doubtful  case,  is  one  of  fact  for  the  jury  (/). 

*W"hat  the  trader  said  on  quitting  his  dwelling  house  is  admissible  evi-     *134 
dence  to  show  his  intent  (rn). 

Such  declaration  to  be  admissible  must  be  made  at  the  time  of  the  act, 
or  so  near  to  it  as  to  form  part  of  the  same  transaction,  either  whilst  the 
trader  is  absenting  himself  or  immediately  after  his  return  (n). 

A  trader  who  has  no  settled  house  or  counting-house,  but  takes  up  his 
residence  at  a  public-house  in  the  place  to  which  his  business  carries  him, 
may  commit  an  act  of  bankruptcy  by  a  departure  from  that  house  (o). 

A  trader  on  absenting  himself  stated  that  writs  were  out  against  him;  it 
was  held  to  be  unnecessary  to  prove  that  fact  (jo),  for  the  intention  is  the 
same,  whether  the  assertion  was  true  or  false. 

Otherwise  absent  himself. — It  is  sufficient  to  prove  an  absenting  of  Absenting 
himself  by  the  trader  from  his  usual  place  of  business;  as  from  a  counting- himself, 
house,  where  he  has  a  dwelling-house  in  the  country,  with  intent  to  delay 
his  creditors  (^);  and  in  general,  any  absence  from  his  dwelling-house,  for 
however  short  a  period,  is  sufficient.  As  where  a  trader,  on  being  called 
upon  by  several  creditors  for  money,  leaves  his  house  under  pretence  of 
getting  money  for  them,  and  spends  the  evening  at  a  billiard-table,  or  at  a 
tavern  (r).  So  where  a  trader  apprehending  an  arrest  concealed  himself 
in  a  back  room  in  another  person's  house,  until  a  sheriff's  officer,  who  he 

(A:)  See  Lord  Mansfield's  observations  in  Worsdey  v.  Demattos,  1  Burr.  467.  A.,  a  publican,  leaves  his 
dwelling-house  at  seven  in  the  morning,  intending  to  complete  a  sale  of  his  stock  in  the  public-house,  and 
having  received  the  money,  to  abscona  to  Ireland;  he  completes  the  contract,  and  receives  the  purchase- 
money  at  another  house  in  Manchester,  and  immediately  proceeds  to  Ireland  without  returning  to  his 
house.  Lord  Abinger  held,  that  if  the  purchase  and  payment  of  the  money  was  bond  fide,  it  was  no  act  of 
bankruptcy,  from  the  original  departure  to  affect  the  subsequent  sale  the  same  morning.  Bardsley  v.  Har- 
rison, Liverpool  Summer  Assizes,  1835. 

(Z)  Deffle  V.  Desanges,^  8  Taunt.  671;  Aldridgev.  Ireland,  cited,  1  Taunt.  273. 

(?«)  See  the  general  principle.  Vol.  I.  p.  351,  Ambrose  v.  Clendon,C.  T.  H.  267. 

(n)  A  deposition,  stating  an  admission  by  the  trader,  of  an  absenting  to  avoid  creditors,  but  not  stating 
the  time  of  such  admission,  is  not  receivable.  Maish.  v.  Meager,"^  1  Starkie's  C.  353.  The  authorities  some- 
what differ  as  to  the  admitting  of  declarations  made  after  a  return.  See  the  cases  of  Baleman  v.  Bayley,  5 
T.  R.  512,  where  such  evidence  was  held  to  be  admissible;  and  Newman  v.  Stretch,^  M.  &  M.  338,  where 
such  evidence  was  admitted  by  Parke,  B.;  but  the  correct  rule  seems  to  have  been  laid  down  by  that  learned 
Judge  in  Lees  v.  Marton,  1  Mo.  &  R.  211,  that  such  a  declaration  is  inadmissible,  unless  it  be  made  by  the 
trader  whilst  he  is  absenting  himself,  or  immediately  after  his  return.  See  further,  2  Evans's  Pothier,  285; 
Maylin  v.  Eyloe,  2  Str.  809;  Rawson  v.  Haigh*  2  Bing.  104;  Ridley  v.  Gyde,^  9  Bing.  349;  Ez parte.  Palmer, 
1  D.  &C.  373;  Smallcombe  v.  Bruges,  M'Cleland,  45.  In  the  Case  of  Smith  v.  Cramer,^  1  Bing.  N.  C.  585, 
the  trader  having  absented  himself  on  the  16th  of  February,  two  letters  written  by  him  on  the  16th  of  Janu- 
ary, in  which  he  asked  for  time  upon  two  bills  of  exchange,  were  admitted  to  show  the  motives  of  his  ab- 
sence. Here,  however,  the  letters  showed  that  the  trader  was  in  difficulties  not  long  before  his  departure, 
and  they  were  admissible  to  prove  that  fact,  as  acts  done  in  the  management  of  his  affairs,  and  therefore 
tending  to  show  the  state  of  those  affairs. 

(o)  Holroyd  v.  Gwynne,  2  Taunt.  176.     See  Com.  Dig.  Bankrupt  [C]  1. 

{p)  Wilson  v.  Norman,  1  Esp.  C.  334.  See  Robertson  v.  Liddell,  9  East,  487;  Holroyd  v.  Gwynne,  2  Taunt. 
176;  M.(fcM.338. 

{q)  Judine  v.  Da  Cossen,  1  N.  R.  234,  where  the  trader  quitted  his  counting-house  in  town,  taking  his 
books  with  him,  without  the  animus  revertendi,  and  went  to  his  dwelling-house  in  the  country,  where  he 
slept  a  few  nights,  and  then  finally  quitted  it.  If  one  who  has  no  constant  dwelling  absent  himself  from  his 
usual  place  of  abode,  with  intent,  &c.  it  is  an  act  of  bankruptcy.  Com.  Dig.  Bankrupt,  [C.J  1.  The  bank- 
rupt, on  being  applied  to  for  a  debt,  said,  he  could  not  pay  then,  but  promised  to  meet  the  creditor  at  an  inn 
iu  the  evening,  but  failed  to  do  so;  it  is  for  the  jury  to  say,  whether  he  broke  such  appointment  with  any 
other  than  the  intent  to  delay  the  creditor  with  whom  he  made  it.  Widger  v.  Browning,''  9  D.  &  R.  306. 
The  absenting,  to  constitute  an  act  of  bankruptcy,  must  be  from  a  place  of  business  where,  from  the  ordinary 
course  of  his  life  and  business,  he  would  be  expected  to  be  present.  Bernasconi  v.  Fairbrother,^  10  B.  &  C. 
549. 

(r)  Bigg  v.  Spooner,  2  Esp.  C.  651. 
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was  informed  was  going  towards  his  house,  had  left  the  street  (s),  and  then 
returned  home.  So  where  being  arrested  he  fled  from  the  officer  to  the 
house  of  another  person  (t). 
*135  *So  the  riding  out  of  town  in  order  to  avoid  a  writ,  and  get  the  term  of 
the  plaintiff  (u),  is  an  act  of  bankruptcy.  So  where  a  debtor  in  the  habit 
of  frequenting  the  Royal  Exchange  appointed  a  creditor  to  meet  him  there, 
and  directed  a  friend,  in  case  the  creditor  inquired  for  him,  to  say  that  he 
was  not  there  (x). 

Where  one  of  three  bankers  who  resided  at  the  place  where  the  business 
was  carried  on,  the  other  two  living  at  a  distance,  shut  up  the  house  and 
stopped  payment,  it  was  held  that  tliis  was  not  evidence  of  a  joint  bank- 
ruptcy by  the  three  (y). 

It  is  not  essential  to  prove  that  any  creditor  was  actually  delayed  (z). 
Intention.       The  question  of  intention  in  this,  as  in  other  cases,  is  usually  for  the 
jury;  and  if  evidence  be  offered  in  explanation  of  the  absence,  and  in 
order  to  rebut  the  presumption  to  delay  creditors,  as  that  he  did  it  to  avoid 
irritation  and  harsh  language,  the  case  is  for  their  consideration  (a).     If  a 
person  who  has  no  settled  dwelling  absent  himself  from  his  usual  abode 
with  intent  to  delay  creditors,  it  is  an  act  of  bankruptcy  (6). 
Beginning      Beginiihig  to  keep  house. — This  act  of  bankruptcy  must  be  evidenced 
to  lieep      by  some  act  by  which  the  party  secludes  himself  (c)  from  the  solicitation  of 
house.        j^jg  creditors,  with  the  intention  of  doing  so.     The  most  usual  proof  con- 
sists of  an  actual  denial  to  a  creditor,  by  a  clerk  or  servant  authorized  to 

(g)  Vincent  v.  Prater,  4  Taunt.  603.  Chenoweth  v.  Hay,  1  M.  &  S.  676,  See  also,  Bayly  v.  Schqfield,  1 
M.  &S.338. 

(0  Bayly  v.  Schqfield,  1  M.  &  S.  338;  and  see  Wilson  v.  Norman,  1  Esp.  C.  334.  So  wliere  one  of  two 
partners  lived  in  London,  tlie  other  in  Manchester,  and  the  London  partner  having  left  his  house  with  intent 
to  delay  his  creditors,  and  having  been  a  few  days  at  Manchester,  both  of  them  left  their  country  house 
there  to  avoid  an  arrest,  carrying  with  them  their  books  of  accounts.  Spencer  v.  Billing,  3  Camp.  312. 
Where  a  trader  abstained  from  going  to  a  place  to  make  inquiry  as  to  an  execution  against  him,  to  which 
he  would  have  gone  but  for  fear  of  an  arrest,  it  was  held  to  be  an  absenting  himself.  Robson  v.  Rolls^-  9 
Bing.  648. 

(u)  Maylin  v.  Eyloe,  Stra.  809.  Qu,  whether  if  a  trader  leave  the  realm  without  any  intention  to  delay 
his  creditors,  but  wliilst  absent  he  deliberately  forms  that  intention,  and  announces  it,  he  commits  an  act  of 
bankruptcy.     See  Windham  v.  Paterson,^  1  Starkie's  C.  144;  and  1  Christian's  B.  L.  178. 

{x)  Gimmingham  v.  Laing,^  6  Taunt.  532.  Gibbs,  C.  J.,  in  that  case  intimated  that  the  words  "  other- 
wise absenting  liimself,"  meant  from  creditors,  and  not  fro.m  any  particular  place.  And  see  Robson  v.  Rolls,  9 
Bing.  648;  and  Robinson  v.  Carrington,  1  Mont.  &  A.  12,  where  the  Master  of  the  Rolls  lield  that  a  mere 
failure  to  keep  an  appointment  with  a  creditor  was  a  sufficient  absenting.  Hut  in  Bernasconiw.  Fairbrother,'^ 
10  B.  &.  C.  556,  the  Court  held  that  an  absenting  (according  to  the  decisions)  was  to  be  confined  to  an 
absenting  himself  from  his  own  particular  place  of  business  at  which  a  man  might  be  expected  to  be;  or 
from  one  or  more  particular  creditors  at  some  other  place;  and  per  Parke,  B.,  in  Lees  v.  Marton,  1  M.  &,  R. 
212;  no  case  has  gone  the  length  of  deciding,  that  where  the  appointment  is  to  meet  the  creditor  at  his  (the 
creditor's)  place  of  residence,  and  the  debtor  breaks  that  appointment,  such  conduct  amounts  to  an  act  of 
bankruptcy;  and  where  a  trader,  who,  on  being  arrested,  had  obtained  his  liberty  on  a  promise  to  attend 
and  execute  a  bail  bond,  but  did  not  attend,  it  was  held  to  be  no  act  of  bankruptcy.  Schooling  v.  Lee,^  3 
Starkie's  C.  149;  and  in  the  case  of  Tucker  v.  Jones,^  2  Bing.  2,  the  Court  of  Common  Pleas  held  that  the 
failure  to  keep  an  appointment  with  a  creditor  was  not  an  absenting  within  the  statute.  Where  the  trader, 
upon  the  advice  of  the  attorney  of  the  petitioning  creditor,  went  into  his  office  in  order  to  avoid  a  public 
arrest  at  the  suit  of  the  petitioning  creditor,  it  was  held  to  be  no  act  of  bankruptcy.  Mills  v.  Elton,  3 
Price,  142. 

{y)  Mills  v.  Bennet,  2  M.  &  S.  .566. 

{z)  Hammond  v.  Hickes,5  Esp.  C.  139.     Robertson  v.  Liddell,  9  East,  487.     Supra,  130. 

(a)  Vincent  v.  Prater,  4  Taunt.  603.  A  trader  left  at  his  house  a  message  for  a  creditor,  who  had  in  his 
absence  called  for  a  debt,  that  he  could  spare  no  money  and  would  not  pay  him  that  day,  and  would  go  out 
of  the  way  and  not  return  liomc  till  dinner-time;  and  it  was  held  that  it  was  for  the  jury  to  consider 
whether  lie  absented  himself  in  order  to  delay  the  creditor,  and  that  they  were  warranted  in  finding  that  he 
did  not. 

(//)  Com.  Dig.  Bankrupt,  [C]  1. 

(c)  It  is  sufficient  if  the  trader  secrete  himself  in  the  house  of  a  friend  where  he  is  lodging,  and  where 
persons  are  in  the  habit  of  calling  upon  him.     Curteis  v.  Willis,  1  R.  &  M.  58. 
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do  so  by  *the  trader,  who  is  in  the  house.  But  although  this  is  the  usual 
medium  of  proof,  it  is  not  the  only  one;  for  if  a  trader  seclude  himself  in 
a  private  part  of  the  house,  in  order  to  avoid  his  creditors,  who  are  by 
this  means  deprived  of  access  to  him,  he  begins  to  keep  house,  and  com- 
mits an  act  of  bankruptcy  {d).  As  where  a  trader  removes  from  a  part  of 
the  house  where  his  creditors  usually  have  free  access  to  him,  to  a  more 
retired  part  of  it,  by  means  of  which  his  creditors  are  prevented  from  im- 
portuning him  (e). 

Under  the  stat.  21  J.  1,  c.  15,  where  the  evidence  of  the  act  of  bank- Denial.  ~ 
ruptcy  consisted  in  the  denial  to  a  creditor  by  order  of  the  trader  (/),  it 
was  necessary  to  prove  an  actual  denial  (g)  to  a  creditor  (A);  and  it  was 
held  to  be  insufficient  to  prove  a  denial  to  an  agent  of  the  creditor  {i), 
without  proof  that  the  trader  knew  him  to  be  such  agent,  having  a  pressing 
demand  against  the  trader  {k);  or  that  the  trader  gave  orders  to  be  denied 
to  the  creditor;  but  if  he  gave  a  general  order  to  be  denied  to  all,  and  was 
denied  to  a  creditor,  it  was  sufficient,  although  he  wished  to  avoid  a 
different  creditor  (/).  Proof  that  the  trader  was  in  distressed  circum- 
stances, and  that  he  was  by  his  own  order  denied  to  several  persons,  some 
of  whom  called  more  than  once,  was  held  to  be  evidence  to  go  to  a  jury 
of  a  denial  to  a  creditor  {m),     *But  under  the  late  statute  the  actual  delay-     *137 

(d)  1  Camp.  271;  Com  Dig.  Bankrupt,  [C]  1.  Dickinson  v.  Foord,  Barnes,  160;  Robertson  v.  Liddell,  9 
East,  487. 

(e)  Dudley  v.  VaugJian,  1  Camp.  271.  See  also  Chenoweth  v.  Hay,  1  M.  &  S.  677;  1  Taunt.  270,  479. 
R,  V.  Bebb,  cited  1  M.  &  S.  354.  Key  v.  Shaw,^  8  Bing.  321.  Partners  reside  in  the  place  in  which  they 
carry  on  business  as  bankers,  and  close  the  windows  and  shutters  of  the  bank;  this  is  a  beginning  to  keep 
house.  CumminfT  v.  Bayley,  6  Bing.  363,  But  is  no  act  of  bankruptcy  by  a  partner  who  does  not  reside 
there.  Mills  \.  Bennett,  2  M..  &.^.  55Q.  Hawkins  v.  Whitlen,'^  10  B.  ^  C.  21'7 .  Ex  parte  Manor,  \9  Yes. 
543.  An  order  to  be  denied  to  creditors,  is  but  evidence  of  an  intention  to  delay.  Lazarus  v.  Wailhman,^ 
5  Moore,  513.  A  general  order  to  deny  with  that  intent,  or  a  general  order  to  admit  no  one  whom  the 
servants  did  not  know,  for  fear  of  a  second  arrest,  followed  up  by  their  admitting  no  person,  without  its 
being  ascertained  from  the  window  who  he  was,  is  sufficient.  Harvey  v.  Ramsbollom,'^  1  B.  &  C.  55.  Or 
a  general  order  to  deny,  and  a  beginning  to  keep  house,  is  sufficient.  Lloyd  v.  Heathcote,^  2  B.  &.  B.  38?. 
Note,  in  the  latter  case  there  was  a  denial  to  the  collector  of  church  and  highway-rates.  See  Gimmingham 
V.  Laing,^  6  Taunt.  532;  and  see  Bayley  v.  Schojield,  1  M.  &  S.  338. 

(/)  Dudley  v.  Vaughan,  1  Camp.  271.     Ex  parte  Foster,  17  Ves.  416. 

\g)  Garret  v.  Moule,  5  T.  R.  575.    Hawker  v.  Saunders,  Co.  B.  L.  79.    Dudley  v.  Vaughan,  1  Camp.  271. 

(h)  Per  Lee,  C.  J.,  B.  N.  P.  40.     A  denial  to  a  tax-gatherer  is  sufficient.     Jeffs  v.  Smith,  2  Taunt.  401. 

(i)  B.  N.  P.  39,  40;  1  Montague,  87;  Barrow  v.  Foster,  Green,  44.  A  denial  to  the  clerk  of  a  holder  of 
a  bill  is  sufficient.    2  T.  R.  59. 

(k)  7  Vin.  Abr.  61,  pi.  14,  Ex  parte  Levi;  but  a  denial  to  the  holder  of  a  bill  on  the  morning  of  the  day 
when  it  becomes  due  is  sufficient.     Colkett  v.  Freeman,  2  T.  R.  59. 

il)  Mucklow  V.  May,  1  Taunt.  479;  and  see  Colkett  v.  Freeman,  2  T.  R.  59. 

(m)  Jamieson  v.  Earner,  1  Esp.  381.  But  in  the  case  of  Garret  v.  Moule,  (5  T.  R.  595),  the  trader  being 
in  expectation  that  several  bills  would  be  presented  to  him  for  payment,  was  advised  by  his  friends  to  keep 
out  of  the  way  of  his  creditors,  and  he  accordingly  gave  orders  to  his  clerk  to  be  denied  to  every  person; 
he  retired  up  stairs  with  his  account  books,  where  he  remained  several  days,  and  was  denied  to  several 
persons,  but  it  did  not  appear  that  they  were  creditors.  A  creditor  on  two  bills  of  exchange  to  the  amount 
of  lOOZ.  called,  but  did  not  ask  for  the  bankrupt,  understanding  he  was  from  home.  The  Court  of  K.  B. 
held,  that  these  circumstances  did  not  constitute  an  act  of  bankruptcy;  and  Ld.  Kenyon  observed,  that  the 
question  on  trials  of  that  kind  had  always  been  asked,  whether  or  not  the  debtor  was  denied  the  creditor, 
which  showed  in  what  light  the  statute  was  considered.  See  also  Hawkes  v.  Saunders,  Co.  B  L.  79;  B.  N. 
P.  40.  Notwithstanding  this  authority,  it  is  probable  that  such  a  case  would  have  met  a  different  decision, 
even  before  the  late  statute.  For  according  to  the  principle  established  in  Robertson  v.  Liddell,  (9  East, 
487,)  it  is  not  material  whether  the  intention  was  carried  into  effect  by  an  actual  delay  of  any  creditor.  A 
denial  is  the  mere  medium  of  proof.  A  trader  may  have  no  servant  or  agent  to  deny  him;  and  then  this 
medium  of  proof  becomes  inapplicable.  The  fact  of  intention  is  perfectly  independent  of  any  actual  delay. 
The  beginning  to  keep  house  must  no  doubt  be  manifested  by  some  overt  act  of  seclusion  on  the  part  of  the 
trader,  and  although  he  does  not  at  all  remove  from  the  room  or  part  of  the  house  which  he  usually  occupies, 
a  denial  to  a  creditor,  through  a  servant,  is  as  much  an  act  of  seclusion  as  if  he  had  barred  or  nailed  up  the 
door;  and  a  denial  in  such  case  seems  to  be  almost  the  only  act  by  which  the  beginning  to  keep  house  can 
be  manifested;  but  where  the  trader  actually  removes  from  a  more  public  part  of  his  house,  which  he  usually 
occupies,  to  a  more  private  one,  and  there  secludes  himself  with  the  intention  to  delay  his  creditors,  the  act 
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ing  of  a  creditor  seems  to  be  immaterial,  except  as  a  mean  of  proving  the 
intent  to  delay,  provided  he  be  actually  denied  or  conceal  himself,  or  do 
some  other  act  which  evidences  the  beginning  to  keep  house.  A  mere 
direction  to  be  denied,  without  more,  is  insufficient  (n).  But  if  a  trader 
in  his  own  house  hear  himself  denied  to  a  creditor,  and,  with  intent  to 
delay  his  creditors,  does  not  come  forward,  it  is  an  act  of  bankruptcy, 
although  he  gave  no  direction  to  be  denied  (o). 

A  concerted  denial  is  not  evidence  of  bankruptcy,  except  as  against  one 
who  was  privy  to  the  concert  {p). 
latention.       The  prcsumption  of  an  intention  to  delay  a  creditor,  arising  from  denial, 
may  be  rebutted  by  any  evidence  which  proves  the  denial  to  have  pro- 
ceeded from  a  different  motive.     As  by  evidence  that  the  trader  was  sick 
at  the  time,  or  engaged  in  company,  or  that  it  was  at  the  house  where  he 
does  not  transact  business,  and  that  he  referred  the  creditor  to  his  shop  {q). 
So  a  refusal  to  see  a  creditor  because  it  was  the  trader's  dinner  hour,  is  not 
an  act  of  bankruptcy  (r),  or  on  a  Sunday  [s).    As  the  bankruptcy  consists 
in  the  act  of  seclusion  by  the  trader  with  intent  to  delay  his  creditors,  the 
intention  with  which  the  creditors  call  is  immaterial  (/). 
Yield  him-     If  a  person  upon  being  arrested  choose  rather  {u)  to  go  to  prison  than 
self  to       pay  the  debt,  although  he  has  money  sufficient,  declaring  that  he  does  it  in 
prison.       order  to  force  his  creditors  to  come  to  a  composition,  this  is  evidence  of  an 
act  of  bankruptcy,  under  the  clause,  or  yield  himself  to  prison  {x). 
*13S         *In  order  to  prove  an  act  of  bankruptcy  under  the  words  of  the  late 
Fraudulent  statute,  "  make  or  cause  to  be  made  any  fraudulent  grant,  or  conveyance  of 
convey-      ^uy  of  his  lauds,  tenements,  goods  or  chattels,  or  any  fraudulent  surrender 
ance.         ^^  ^^j^  copyhold,  &.C.,  or  make  any  fraudulent  gift,  delivery  (y),  or  transfer  (z) 

of  bankruptcy  seems  to  be  as  complete  without  proof  of  actual  delay,  as  in  the  case  of  a  departure  from  the 
dwelling-house  or  realm  with  that  intent;  and  it  was  so  held  in  the  case  of  Dickenson  v.  Foord,  Barnes, 
160.  And  see  Bayly  v.  Schojield,  1  M.  &  S.  338;  Bignold  v.  Waterhouse,  Ibid.  255;  Dudley  v.  Vaughan, 
1  Camp.  271;'  Harvey  v.  RamsboUom,  1  B.  &  C.  55;  Lloyd  v.  Heathcoie^  2  B.  &  B.  388;  Lazarus  v.  Waith- 
man,^  5  Moore,  313.  Where  the  fact  to  be  established  was  a  mere  denial  of  the  defendant  being-  at  home 
when  the  officers  came  to  his  house,  it  was  held,  that  it  being  made  by  the  wife  did  not  prevent  its  being 
received,  the  answer  being  part  of  the  res  gesta.     Att.-gen.  v.  Goode,  1  M.  &  Y.  286. 

(n)  Fisher  v.  Boucher,  10  B.  &  B.  705.     See  Lloyd  v.  Heathcole,^  2  B.  &  B.  388. 

(o)  Smith  V.  Moon,'i  M.  .St  M.  458. 

( p)  B.  N.  P.  31),  40.  Cawley  v.  HopJcins,  Co.  B.  L.  81.  And  see  Lord  Mansfield's  observations  in  Hooper 
V.  Smith,  1  Bl.  R.  442,  and  Bamford  v.  Baron,  2  T.  R.  595,  n.  In  an  action  by  assignees  for  money  had 
and  received  in  respect  of  parcels  of  bills  and  cash  handed  over  by  the  bankrupts  in  contemplation  of  bank- 
ruptcy, and  by  way  of  undue  preference,  it  is  no  objection  to  the  act  of  bankruptcy  (the  execution  of  a  con- 
veyance of  all  their  effects  to  trustees  for  the  benefit  of  their  creditors)  that  it  was  made  for  the  very  purpose. 
Simpson  v.  Symes,  6  M.  &  S.  205.     Note,  that  the  trustees  were  not  privy  to  the  transfer. 

(q)  Per  Ld.  Mansfield,  Round  v.  Hope,Co.  B.  L.  94,  5th  edit.  Field  v.  Bellamy,  B.  N.  P.  39.  But  where 
the  trader  being  ill,  directed  his  servant  to  say  that  he  was  not  at  home,  it  was  held  that  it  was  a  question 
for  the  jury  whether  it  was  an  act  of  bankruptcy.     Lazarus  v.  Waithman,^  5  Moore,  313. 

(r)  Smith  v.  Carrie,  3  Camp.  349;  B.  N.  P.  39.  And  see  Shew  v.  Thompson,  Holt's  C.  159,  where  the 
direction  was  to  deny  the  trader  to  any  one  who  called  whilst  he  was  at  dinner  or  engaged  in  business. 
See  also  Loyd  v.  Heatheote,^  2.  B  &  B.  392. 

(s)  Ex  parte  Preston,  2  V.  &  B.  312.  (t)  Ex  parte  White,  3  V.  &  B.  129. 

(m)  This  must  be  for  debt  in  order  to  constitute  an  act  of  bankruptcy.  Ex  parte  Bowes,  16  Ves.  168;  and 
see  7  Price,  616. 

(x)  Ex  parte  Barton,  7  Vin.  Ab.  tit.  Creditor  and  Bankrupt,  61,  62,  pi.  15. 

(y)  The  word  "  delivery,"  connected  with  the  words  "  gift  or  transfer,"  is  to  be  confined  in  meaning  to 
transactions  of  the  same  nature;  where  therefore  goods  were  removed  with  intent  to  delay  a  creditor,  and 
delivered  to  a  party  having  no  claim  over  them,  held  that  it  was  not  an  act  of  bankruptcy;  and  at  all  events, 
a  delivery  of  the  goods  by  the  party's  agent  generally  conducting  his  business  cannot  be  so;  a  man  cannot 
commit  an  act  of  bankruptcy  by  the  conduct  of  his  agent.     Cotton  v.James,^  1  Mood.  &  M.  C.  277. 

(z)  A  warrant  of  attorney  given  for  the  purpose  of  entering  up  judgment  in  four  days,  and  seizing  the 
property  of  an  insolvent  party,  to  the  detriment  of  his  general  creditors,  was  held  to  be  a  charge,  or  a  transfer 
of  it,  within  the  7  Geo.  4,  c.  57,  s.  32,  and  void.  Cmnming  v.  Bailey,''  6  Bing.  363.  Sharpe  v.  Thomas,"!  6 
Bing.  416.     And  see  Doe  v.  Carter,  8  T.  R.  300. 
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of  any  (a)  of  his  goods  or  chattels,"  (b)  it  is  necessary,  in  the  first  place,  to 
prove  an  actual  conveyance,  gift,  or  delivery;  and  2dly,  to  prove  that  such 
conveyance  or  gift  or  delivery  was  fraudulent,  and  with  intent  to  defeat  or 
delay  creditors. 

1st.  A  conveyance,  when  it  is  by  deed  or  other  instrument,  must  be  Proof  of 
proved  (c)  in  the  regular  way  by  means  of  the  subscribing  witnesses.  But^'^®^""^^^* 
as  against  a  defendant,  in  an  action  for  the  value  of  goods  attempted  to  be 
conveyed,  his  admission  of  the  execution  of  the  deed,  on  his  examination 
before  the  commissioners,  supersedes  the  necessity  of  proving  the  deed  in 
the  usual  way  by  the  subscribing  witness  [d).  The  deed  or  other  instru- 
ment must  be  properly  stamped  (e).  The  conveyance  will  enure  as  an  act 
of  bankruptcy,  although  it  is  void  through  fraud;  as  where  an  insolvent 
trader  conveys  to  an  infant  son  (/). 

2dly.  That  the  conveyance,  gift  or  delivery  was  fraudulent,  and  made  That  the 
with  intent  to  defeat  or  delay  creditors.     It  is  fraudulent  in  point  of  law  convey- 
wliere  the  necessary  effect  is  to  prevent  a  fair  distribution  amongst  creditors,  ^"aTfraud- 
contrary  to  the  spirit  of  the  bankrupt  laws  [g).    As  where  the  trader  trans- ulent. 
fers  the  whole  of  his  effects  to  particular  creditors  [h),  to  the  exclusion  of 
*any  other  (/),  although  the  transfer  be  on  trust  for  the  benefit  of  all  his     *139 
creditors  {k).    . 

(a)  It  was  sufficient  even  under  the  stat.  of  21  Jac.  1,  c.  15,  that  pari  was  conveyed.  See  Ex  parte  Foord, 
cited  1  Burr.  4"/ 7;  B.  N.  P.  40;  Linton  v.  Bartlett,  3  Wils,  47;  Morgan  v.  Horseman,  3  Taunt.  243.  But  it 
was  necessary  to  prove  a  conveyance  by  deed. 

(6)  The  fraudulent  transfer  of  a  bill  of  exciiange  to  a  creditor  is  a  fraudulent  transfer  of  a  chattel  within 
the  meaning  of  the  3d  section  of  5  Geo.  4,  c.  16,  and  an  act  of  bankruptcy.  Sharpe  v.  Thomas,^  6  Bing.  416w 
A  sale  of  goods  may  be  a  fraudulent  transfer  within  section  3  of  4  Geo.  4,  c.  16,  but  the  jury  must  be  satis- 
fied that  the  purchaser  must  have  known  that  imder  the  circumstances  of  the  sale  it  was  done  with  ii:tent 
to  obtain  the  price  in  order  to  defraud  his  creditors.     Cook  v.  Caldecott,  1  C.  &  P.  C.  315. 

(c)  See  Rust  v.  Cooper,  Cowp.  635,  per  Ld.  Mansfield,  C.  J.;  and  Aston,  J.  in  Martin  v.  Pewtress,  4  Burr. 
2478;  1  Esp.  C.  68.  Where  A.  and  B.  are  partners,  a  fraudulent  assignment  by  A.  to  B.  is  not  an  act  of 
bankruptcy  by  B.     For  proof  of  the  deed,  see  Ind.  tit.  Deed. 

(d)  Bowles  V.  Langworthy,  5  T.  R.  366.  (e)   Whitwell  v.  Dimsdale,  Peake's  C.  163. 
(/)  Whitwell  V.  Thomson,  1  Esp.  C.  68. 

ig)  Per  Le  Blanc,  J.  in  Newton  v.  Chantler,  7  East,  145.  See  Linton  v.  Bartlett,  3  Wils.  47.  Wilson  v. 
Day,  2  Burr.  827.  Compton  v.  Bedford,  1  Bl.  R.  362;  1  Burr.  434.  See  Lord  Eldon's  observations  in  But- 
ton V.  Morrison,  17  Ves.  199;  and  see  Ex  parte  Foord,  Burr.  477;  Hooper  v.  Smith,  1  Blacks.  441;  Kettle  v. 
Hammond,  Cooke,  86;  Harman  v.  Fisher,  Cowp.  617,  629;  Kaye  v.  Bolton,  6  T.  R.  134.  So  also  is  a  convey- 
ance of  all,  with  the  exception  of  a  small  part.  Ibid. 

(h)  Newton  v.  Chantler,  7  East,  145.  Note,  that  the  trader,  when  he  gave  the  bill  of  sale  was  under  arrest 
at  the  suit  of  the  creditor  to  whom  the  bill  of  sale  was  given;  but  the  Court  held  that  this  made  no  difference, 
and  that  the  case  was  not  distinguishable  from  that  of  Butcher  v.  Easto,  Doug.  294.  But  the  Court  held  that 
the  case  of  a  partial  transler  might  be  open  to  a  very  different  consideration.  In  Thornton  v.  Hargreaves, 
7  East,  549,  Lawrence,  J.  observed,  "  If  the  bill  of  sale  swept  away,  as  it  is  said,  the  whole  of  the  bankrupt's 
property,  it  would  be  difficult  to  say  that  it  was  not  made  in  contemplation  of  bankruptcy,  because  it  would 
be  in  itself  an  act  of  bankruptcy;  and  if  so  made  in  contemplation  of  bankruptcy,  he  must  have  intended  to 
give  a  preference  to  the  particular  creditor.  And  see  Worsely  v.  Demattos,  1  Burr.  467.  The  transfer  of 
ail  the  bankrupt's  propertv  to  one  of  his  creditors  is  an  act  of  bankruptcy,  although  the  deed  be  executed  by 
the  bankrupt  only,  and  not  proved  to  have  been  acted  on.  Botcherby  v.  Lancaster,^  1  Ad.  &-  Ell.  77.  Sie- 
bert  V.  Spooner,  1  M.  &  W.  714.  See  Pulling  v.  Tucker,^  4  B.  &  A.  382.  An  assignment,  bona  fide,  and 
for  value,  so  far  as  the  vendee  is  concerned,  is  not  an  act  of  bankruptcy,  although  the  trader  meditated  :in 
absconding  to  defraud  his  creditors.  Baxter  v.  Pritchard,*  1  Ad.  &  Ell.  456.  The  sale  of  the  whole  of  a 
trader's  property  is  not  of  itself  an  act  of  bankruptcy,  and  some  fact  must  be  shown  from  which  fraud  may 
be  inferred.  An  assignment  for  benefit  of  creditors  is  not  an  act  of  bankruptcy,  except  in  cases  within  the 
4th  section.  See  Rose  v.  Haycock,  1  Ad.  &  El.  461,  Lord  Tentcrden's  judgment.  An  assigimient  of  part  of 
the  trader's  property  in  trust  to  sell  and  dispose  of  the  proceeds  as  he  shall  direct,  is  not  of  itself  an  act  of 
bankruptcy.  Robinson  v.  Carrington,  1  Mont.  &  Ayr.  1.  And  see  Carr  v.  Burdiss,  1  C.  M.  &  R.  443; 
Abbott  V.  Burbage,^  2  Bing.  N.  C.  444;  Greenwood  v.  Churchill,  1  M.  &,  K.  546;  Belcher  v.  Frittie,^  lU 
Bing.  408. 

(i)  It  is  an  act  of  bankruptcy  if  all  the  creditors  do  not  concur.  Eckhardt  v.  Wilson,  8  T.  R.  140,  vide 
infra,  note  (/).     And  if  one  only  be  excluded.     Ex  parte  Foord,  1  Burr.  477. 

{k)  Button  V.  Morrison,  17  Ves.  199.     And  such  an  assignment  is  an  act  of  bankruptcy,  although  none 
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ino-  of  a  creditor  seems  to  be  immaterial,  except  as  a  mean  of  proving  the 
intent  to  delay,  provided  he  be  actually  denied  or  conceal  himself,  or  do 
some  other  act  which  evidences  the  beginning  to  keep  house.  A  mere 
direction  to  be  denied,  without  more,  is  insufiicient  (n).  But  if  a  trader 
in  his  own  house  hear  himself  denied  to  a  creditor,  and,  with  intent  to 
delay  his  creditors,  does  not  come  forward,  it  is  an  act  of  bankruptcy, 
although  he  gave  no  direction  to  be  denied  (o), 

A  concerted  denial  is  not  evidence  of  bankruptcy,  except  as  against  one 
who  was  privy  to  the  concert  {p). 
Intention.       The  prcsumptiou  of  an  intention  to  delay  a  creditor,  arising  from  denial, 
may  be  rebutted  by  any  evidence  which  proves  the  denial  to  have  pro- 
ceeded from  a  different  motive.     As  by  evidence  that  the  trader  was  sick 
at  the  time,  or  engaged  in  company,  or  that  it  was  at  the  house  where  he 
does  not  transact  business,  and  that  he  referred  the  creditor  to  his  shop  {q). 
So  a  refusal  to  see  a  creditor  because  it  was  the  trader's  dinner  hour,  is  not 
an  act  of  bankruptcy  (r),  or  on  a  Sunday  {s).    As  the  bankruptcy  consists 
in  the  act  of  seclusion  by  the  trader  with  intent  to  delay  his  creditors,  the 
intention  with  which  the  creditors  call  is  immaterial  (/). 
Yield  him-      If  a  person  upon  being  arrested  choose  rather  {u)  to  go  to  prison  than 
self  to        pay  the  debt,  although  he  has  money  sufficient,  declaring  that  he  does  it  in. 
prison.       Qi-der  to  force  his  creditors  to  come  to  a  composition,  this  is  evidence  of  an 
act  of  bankruptcy,  under  the  clause,  or  yield  himself  to  prison  {x). 
*I38         *Iii  order  to  prove  an  act  of  bankruptcy  under  the  words  of  the  late 
Fraudulent  statute,  "  make  or  cause  to  be  made  any  fraudulent  grant,  or  conveyance  of' 
convey,      ^^y  of  his  lands,  tenements,  goods  or  chattels,  or  any  fraudulent  surrender 
ance.         ^^  ^^^^  copyhold,  &c.,  or  make  any  fraudulent  gift,  delivery  (?/),  or  transfer  (z) 

of  bankruptcy  seems  to  be  as  complete  without  proof  of  actual  delay,  as  in  the  case  of  a  departure  from  the 
dwelling-house  or  realm  with  that  intent;  and  it  was  so  held  in  the  case  of  Dickenson  v.  Foord,  Barnes, 
160.  And  see  Bayly  v.SchoJield,  1  M.  &  S.  338;  Bignold  v.  Waterhouse,  Ibid.  255;  Dudley  v.  Vaughan, 
1  Camp.  27l;i  Harvey  v.  Ramsbottom,  1  B.  &  C.  55;  Lloyd  v.  Heathcote,^  2  B.  &  B.  388;  Lazarus  v.  Waith- 
man,^  5  Moore,  313.  Where  the  flict  to  be  established  was  a  mere  denial  of  the  defendant  being  at  home 
when  the  officers  came  to  his  house,  it  was  held,  that  it  being  made  by  the  wife  did  not  prevent  its  being 
received,  the  answer  being  part  of  the  res  gestec.     Att.-gen.  v.  Goode,  1  M.  &  Y.  286. 

(n)  Fisher  v.  Boucher,  10  B.  &  B.  705.     See  Lloyd  v.  Heathcole,'^  2  B.  &  B.  388. 

(o)  Smith  v.  Moon,'^  M.  <St,  M.  458. 

(p)  B.  N.  P.  3l),  40.  Cawley  v.  HopJcins,  Co.  B.  L.  81.  And  see  Lord  Mansfield's  observations  in  Hooper 
V.  Smith,  1  Bl.  R.  442,  and  Bamford  v.  Baron,  2  T.  R.  595,  n.  In  an  action  by  assignees  for  money  had 
and  received  in  respect  of  parcels  of  bills  and  cash  handed  over  by  the  bankrupts  in  contemplation  of  bank- 
ruptcy, and  by  way  of  undue  preference,  it  is  no  objection  to  the  act  of  bankruptcy  (the  execution  of  a  con- 
veyance of  all  their  effects  to  trustees  for  the  benefit  of  their  creditors)  that  it  was  made  for  the  very  purpose. 
Simpson  v.  Symes,  6  M.  &  S.  205.     Note,  that  the  trustees  were  not  privy  to  the  transfer. 

(q)  Per  Ld.  Mansfield,  Round  v.  Hope,Co.  B.  L.  94,  5th  edit.  Field  v.  Bellamy,  B.  N.  P.  39.  But  where 
the  trader  being  ill,  directed  his  servant  to  say  that  he  was  not  at  home,  it  was  held  that  it  was  a  question 
for  the  jury  whether  it  was  an  act  of  bankruptcy.     Lazarus  v.  Waithman,^  5  Moore,  313. 

(r)  Smith  v.  Currie,  3  Camp.  349;  B.  N.  P.  39.  And  see  Shew  v.  Thompson,  Holt's  C.  159,  where  the 
direction  was  to  deny  the  trader  to  any  one  who  called  whilst  he  was  at  dinner  or  engaged  in  business. 
See  also  Loyd  v.  Heaihcoie,'^  2.  B  &  B.  392. 

(s)  Ex  parte  Preston,  2  V.  &  B.  312.  (<)  Ex  parte  White,  3  V.  &  B.  129. 

(u)  This  must  be  for  debt  in  order  to  constitute  an  act  of  bankruptcy.  Ex  parte  Bowes,  16  Ves.  168;  and 
see  7  Price,  616. 

(x)  Ex  parte  Barton,  7  Vin.  Ab.  tit.  Creditor  and  Bankrupt,  61,  62,  pi.  15. 

(y)  The  word  "  delivery,"  connected  with  the  words  "gift  or  transfer,"  is  to  be  confined  in  meaning  to 
transactions  of  the  same  nature;  where  therefore  goods  were  removed  with  intent  to  delay  a  creditor,  and 
delivered  to  a  party  having  no  claim  over  them,  held  that  it  was  not  an  act  of  bankruptcy;  and  at  ail  events, 
a  delivery  of  the  goods  by  the  party's  agent  generally  conducting  his  business  cannot  be  so;  a  man  cannot 
commit  an  act  of  bankruptcy  by  the  conduct  of  his  agent.     Cotton  v.James,^  1  Mood.  &  M.  C.  277. 

(z)  A  warrant  of  attorney  given  for  the  purpose  of  entering  up  judgment  in  four  days,  and  seizing  the 
property  of  an  insolvent  party,  to  the  detriment  of  his  general  creditors,  was  held  to  be  a  charge,  or  a  transfer 
of  it,  within  the  7  Geo.  4,  c.  57,  s.  32,  and  void.  Gumming  v.  Bailey,^  6  Bing.  363.  Sharpe  v.  Thomas,''  6 
Bing.  416.     And  see  Doe  v.  Carter,  8  T.  R.  300. 

lEng.  Com.  Law  Reps.  viii.  25.    2/^;.  vi.  166.    3W.  xvi.  401.    ^ij.  xxii.  356.    s/j^.  xxii.  305.     ^Id.xixAOi. 

•Jid.  xix.  120. 


ACT  OF  BANKRUPTCY.  138 

of  any  («)  of  his  goods  or  chattels,"  (b)  it  is  necessary,  in  the  first  place,  to 
prove  an  actual  conveyance,  gift,  or  delivery;  and  2dly,  to  prove  that  such 
conveyance  or  gift  or  delivery  was  fraudulent,  and  with  intent  to  defeat  or 
delay  creditors. 

1st.  A  conveyance,  when  it  is  by  deed  or  other  instrit7nent,  must  be  Proof  of 
proved  (c)  in  the  regular  way  by  means  of  the  subscribing  witnesses.  But*'^^'^°"^^y* 
as  against  a  defendant,  in  an  action  for  the  value  of  goods  attempted  to  be 
conveyed,  his  admission  of  the  execution  of  the  deed,  on  his  examination 
before  the  commissioners,  supersedes  the  necessity  of  proving  the  deed  in 
the  usual  way  by  the  subscribing  witness  [d).  The  deed  or  other  instru- 
ment must  be  properly  stamped  (e).  The  conveyance  will  enure  as  an  act 
of  bankruptcy,  although  it  is  void  through  fraud;  as  where  an  insolvent 
trader  conveys  to  an  infant  son  {f). 

2dly.  That  the  conveyance,  gift  or  delivery  was  fraudulent,  and  made  That  the 
with  intent  to  defeat  or  delay  creditors.     It  is  fraudulent  in  point  of  law  convey- 
where  the  necessary  effect  is  to  prevent  a  fair  distribution  amongst  creditors,  ^"aTfruud- 
contrary  to  the  spirit  of  the  bankrupt  laws  (,§•).    As  where  the  trader  trans- ulent. 
fers  the  whole  of  his  effects  to  particular  creditors  (A),  to  the  exclusion  of 
*any  other  (z),  although  the  transfer  be  on  trust  for  the  benefit  of  all  his     *139 
creditors  {k). 

(a)  It  was  sufficient  even  under  the  stat.  of  21  Jac.  1,  c.  15,  that  pari  was  conveyed.  See  Ex  parte  Foord, 
cited  1  Burr.  477;  B.  N.  P.  40;  Linton  v.  Bartlett,  3  VVils.  47;  Morgan  v.  Horseman,  3  Taunt.  243.  But  it 
was  necessary  to  prove  a  conveyance  by  deed. 

(6)  The  fraudulent  transfer  of  a  bill  of  exchange  to  a  creditor  is  a  fraudulent  transfer  of  a  chattel  withia 
the  meaning-  of  the  3d  section  of  5  Geo,  4,  c.  16,  and  an  act  of  bankruptcy.  Sharpe  v.  Thomas,^  6  Bing.  416. 
A  sale  of  goods  may  be  a  fraudulent  transfer  within  section  3  of  4  Geo.  4,  c.  16,  but  the  jury  must  be  satis- 
fied that  the  purchaser  must  have  known  that  imder  the  circumstances  of  the  sale  it  was  done  with  iiitent 
to  obtain  the  price  in  order  to  defraud  liis  creditors.     Cook  v.  Caldecott,  1  C.  &  P.  C.  315. 

(c)  See  Rust  v.  Cooper,  Cowp.  635,  per  Ld.  Mansfield,  C.  J.;  and  Aston,  J.  in  Martin  v.  Peictress,  4  Burr. 
2478;  1  Esp.  C.  68.  Where  A.  and  B.  are  partners,  a  fraudulent  assignment  by  A.  to  B.  is  not  an  act  of 
bankruptcy  by  B.     For  proof  of  the  deed,  see  Ind.  tit.  Deed. 

(d)  Bowles  V.  Langworthy,  5  T.  R.  366.  (e)   Whitwell  v.  Dimsdale,  Peake's  C.  163. 
(/)  Whitwell  V.  Tfwmson,  1  Esp.  C.  63. 

(g)  Per  Le  Blanc,  J.  in  Newton  v.  Chantler,  7  East,  145,  See  Linton  v.  Bartlett,  3  Wils.  47.  Wilson  v. 
Day,  2  Burr.  827.  Compton\.  Bedford,  1  Bl.  R.  362;  1  Burr.  434.  See  Lord  Eldon's  observations  in  Dut- 
ton  V.  Morrison,  17  Ves.  199;  and  see  Ex  parte  Foord,  Burr.  477;  Hooper  v.  Smith,  1  Blacks.  441;  Kettle  v. 
Hammond,  Cooke,  86;  Harman  v.  Fisher,  Cowp.  617,  629;  Kaye  v.  Bolton,  6  T.  R.  134.  So  also  is  a  convey- 
ance of  all,  with  the  exception  of  a  small  part.  Ibid. 

(/i)  Newton  V.  Chantler,  7  East,  145.  Note,  that  the  trader,  when  he  gave  the  bill  of  sale  was  underarrest 
at  the  suit  of  the  creditor  to  whom  the  bill  of  sale  was  given;  but  the  Court  held  that  this  made  no  difference, 
and  that  the  case  was  not  distinguishable  from  that  of  Butcher  v.  Easto,  Doug.  294.  But  the  Court  held  that 
the  case  of  a  partial  transl'er  might  be  open  to  a  very  different  consideration.  In  Thornton  v.  Hargreaves, 
7  East,  549,  Lawrence,  J.  observed,  "  If  the  bill  of  sale  swept  away,  as  it  is  said,  the  whole  of  the  bankrupt's 
property,  it  would  be  difficult  to  say  that  it  was  not  made  in  contemplation  of  bankruptcy,  because  it  would 
be  in  itself  an  act  of  bankruptcy;  and  if  so  made  in  contemplation  of  bankruptcy,  he  must  have  intended  to 
give  a  preference  to  the  particular  creditor.  And  see  Worsely  v.  Demattos,  1  Buir.  467.  The  transfer  of 
all  the  bankrupt's  propertv  to  one  of  his  creditors  is  an  act  of  bankruptcy,  although  the  deed  be  executed  by 
the  bankrupt  only,  and  not  proved  to  have  been  acted  on.  Botcherhy\.  Lancaster,^  I  Ad.  &  Ell.  77.  Sie- 
bert  v.  Spooner,  1  M-  &  W.  714.  See  Pulling  v.  Tucker,^  4  B.  &  A.  382.  An  assignment,  bona  Jide,  and 
for  value,  so  far  as  the  vendee  is  concerned,  is  not  an  act  of  bankruptcy,  although  the  trader  meditated  :in 
absconding  to  defraud  his  creditors.  Baxter  v.  Pritchard,'^  1  Ad.  &  Ell.  456.  The  sale  of  the  whole  of  a 
trader's  property  is  not  of  itself  an  act  of  bankruptcy,  and  some  fact  must  be  shown  from  which  fraud  may 
be  inferred.  An  assignment  for  benefit  of  creditors  is  not  an  act  of  bankruptcy,  except  in  cases  within  the 
4th  section.  See  Rose  \.  Haycock,  1  Ad.  vfe  El.  461,  Lord  Tentcrden's  judgment.  An  assignment  of  part  of 
the  trader's  property  in  trust  to  sell  and  dispose  of  the  proceeds  as  he  shall  direct,  is  not  of  itself  an  act  of 
bankruptcy.  Robinson  v.  Carrington,  1  Mont.  &  Ayr.  1.  And  see  Carr  v.  Burdiss,  1  C.  M.  &.  R.  443; 
Abbott  v.  Burbage,^  2  Bing.  N.  C.  444;  Greenwood  v.  Churchill,  1  M.  &.  K.  546;  Belcher  v,  Prittie,^  10 
Bing.  408. 

(i)  It  is  an  act  of  bankruptcy  if  all  the  creditors  do  not  concur.  Eckhardt  v.  Wilson,  8  T.  R.  140,  vide 
infra,  note  (Z).     And  if  one  only  be  excluded.     Ex  parte  Foord,  1  Burr.  477. 

(k)  Button  v.  Morrison,  17  Ves.  199.     And  such  an  assignment  is  an  act  of  bankruptcy,  although  none 
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.   So  if  it  be  of  such  part  as  when  actually  transferred  would  disable  him 
from  trading  (/). 
*140         *In  such  case  it  makes  no  difference  whether  the  transfer  resulted  from 
Fraudulent  the  threats  and  importunity  of  the  creditor,  or  was  voluntary  (m).    But  in 
preference.  g^,(,|^  cases  it  is  necessary  to  prove  that  the  assignment  will  have  the  effect 
of  preventing  the  trader  from  carrying  on  his  business;  as  by  evidence  of 
the  general  state  of  his  affairs  at  the  time.     It  is  not  sufficient  to  show  that 
under  pecuniary  pressure  he  parted  with  articles  essential  to  his  business  (n). 
Where  the  transfer  to  a  creditor  is  pcn'tial,  the  question  is  whether  it  was 
voluntary  on  the  part  of  the  trader,  and  made  with  intent  to  give  him  a 
preference  over  the  other  creditors.     If  it  was  made  voluntarily,  and  in 
contemplation  of  bankruptcy,  it  necessarily  follows  that  it  was  intended 
to  give  a  fraudulent  preference,  and  therefore  constitutes  an  act  of  bank- 
ruptcy (o). 

of  the  creditors  have  executed  it,  and  though  it  has  never  been  acted  on,  or  out  of  the  trader's  possession. 
Botcherby  v.  Lancaster,^  1  Ad.  &  Ell.  77;  3  N.  &  M.  383,  S.  C. 

(Z)  In  Hooper  v.  Smith,  1  Bl.  441,  Lord  Mansfield  says,  "If  a  man  makes  over  so  much  of  his  stock  in 
trade  as  to  disable  himself  from  being  a  trader,  this  would  be  fraudulent;  it  would  be,  as  I  said  in  Compton 
v.  Bedford  (I  Blacks.  362),  an  assignment  of  his  solvency."  In  Hasscll  v.  Simpson,  2  Montague's  B.  L.  253; 
Doug.  88,  Ld.  Mansfield  observed,  "A  man  may  be  insolvent  without  being  a  bankrupt,  and  a  man  may 
become  a  bankrupt  and  yet  be  able  to  pay  25s.  in  the  pound:  the  reason  why  a  man  becomes  a  bankrupt  who 
conveys  away  all  his  property  is,  that  he  thereby  becomes  incapable  of  trading,^'  Where  the  trader  transferred 
one-third  part  of  all  his  effects  in  consideration  of  a  loan  of  120/.,  and,  being  in  insolvent  circumstances, 
absconded  two  days  after,  it  was  held  to  be  an  act  of  bankruptcy.  Linton  v.  Bartlett,  3  Wils.  47;  and  see 
Devon  v.  Watts,  1  Noy,  86.  It  must  be  of  so  much  of  his  property  as  to  incapacitate  him  from  carrying 
on  business  by  the  insolvency  which  would  ensue.  Wedge  v.  Newlyn,^  4  B.  &  Ad.  831.  And  semble,  even 
the  transfer  of  property  essential  to  the  carrying  on  the  business  is  not  sufficient,  without  showing  incapacity 
to  replace  the  property.  lb.  A  transfer  to  bankers  of  a  trader's  leasehold  property,  with  all  his  stock  in  trade, 
and  also  a  policy  of  insurance,  as  a  security  for  monies  advanced  and  to  be  advanced,  with  a  power  of  sale,  and 
a  proviso  that  the  trader  should  retain  possession  till  default,  but  not  including  all  the  trader's  property,  being 
made  bona  fide,  is  not  an  act  of  bankruptcy.  Carr  v.  Burdiss,  1  C.  M.  «&  R.  443.  In  the  case  of  Balme  v.  Hut- 
ton,2Y.  &  J.  101;  1  C.  M.  &R.  448,  an  assignment  of  machinery  to  a  creditor,  the  trader  having  other  property 
besides  that  assigned,  does  not  on  the  face  of  it  amount  to  an  act  of  bankruptcy,  and  is  not  an  act  of  bank- 
ruptry,  although  the  parties  vi'ould,  if  possession  had  been  taken,  have  been  unable  to  carry  on  their  trade. 
But  in  the  case  of  Balme  v.  Jewison,  K.  B.  Nov.  21,  1829,  the  same  deed  was  held  to  be  an  act  of  bank- 
ruplcy,  it  being  conceded  on  the  trial  that  the  question  which  the  jury  had  before  decided  in  reference  to 
that  deed,  was  not  again  to  be  submitted  to  the  consideration  of  the  jury,  but  that  if  the  court  should  be  of 
opinion  that  on  the  face  of  it  the  deed  was  not  an  act  of  bankruptcy,  the  counsel  tor  the  defendant  should 
be  at  liberty  to  move,  it  being  admitted  that  if  the  deed  was  to  operate  immediately,  so  as  to  put  the  pro- 
perty in  the  possession  of  the  person  in  whose  favour  that  deed  was  made,  it  would  be  impossible  to  carry 
on  the  business,  and  would  therefore  be  an  act  of  bankruptcy.  The  counsel  for  the  defendant  accordingly 
moved,  but  the  Court  was  of  opinion  that  the  deed  operated  immediately,  and  that  as  its  effect  would  be, 
that  on  possession  taken,  it  would  be  impossible  to  carry  on  the  business,  it  was  an  act  of  bankruptcy;  and 
that  it  was  an  act  of  bankruptcy  by  the  part)'  executing,  although  the  other  partner  did  not  execute,  there 
being  no  proviso,  as  in  the  case  17  Ves.,  for  being  void  in  case  the  other  party  did  not  execute.  But  an 
assignment  for  the  general  benefit  of  creditors,  assented  to  by  all  or  by  the  generality  {Inglis  v.  Grant,  5  T. 
R.  530,)  is  not  an  act  of  bankruptcy.  So  where  one  of  two  partners  conveyed  all  his  freehold  and  copyhold 
estate  in  trust  to  raise  money  to  facilitate  a  settlement  with  his  creditors,  the  pecuniary  assets  of  the  firm 
not  being  sufficient  to  liquidate  the  debts  of  the  firm.  Berney  v.  Davidson,^  1  B.  &  B.  408.  Berney  v.  Vyner,* 
Ibid.  482. 

(to)  Newton  v.  Chantler,  7  East,  145.  Thornton  v,  Hargreaves,  Ibid.  544.  Butcher  v.  Easto,  Doug,  294. 
Stewart  v.  Moody,  L  C.  M.  &  R.  777. 

(n)  Wedge  v.  Nevilyn,^  4  B.  &  Ad.  381.  As  that  a  miller  transferred  his  wagons  and  horses  to  a  creditor, 
who  arrested  him.  lb.  A  mere  colourable  exception  has  of  course  no  operation.  Ex  parte  Foord,  cited  1 
Burr.  477.  Compton  v.  Bedford,  1  W.  Bl.  362.  Low  v.  Skinner,  2  W.  Bl.  996.  Berney  v.  Davidson,^  1  B. 
&  B.  408.     Berney  v.  Vyner,'^  Ibid.  482. 

(o)  Ibid.  And  see  Thornton  v.  Hargreaves,  7  East,  544.  In  that  case  the  trader  being  pressed  by  a 
creditor  for  payment,  or  for  a  security,  executed  a  bill  of  sale  of  goods,  apparently  the  whole  of  his  stock, 
and  immediately  left  off  business  and  became  a  bankrupt;  and  it  was  held  that  as  the  bankrupt  did  not  by 
the  execution  of  the  bill  of  sale  redeem  liimself  from  any  present  difficulty,  the  presumption  was,  that  he 
acted  not  under  the  pressure  of  a  threat  of  process,  but  with  intent  to  give  a  fraudulent  preference.  See  also 
Fidgeon  v.  Sharpe,^  5  Taunt.  539;  Smith  v.  Payne,  6  T.  R.  152;  Harman  v.  Fisher,  Cowp.  117.  And  a 
voluntary  payment  under  circumstances  which  might  reasonably  lead  the  trader  to  suppose  bankruptcy  to 
be  probable,. though  not  inevitable,  is  fraudulent.     Poland  v.  Glynn,''  2  D.  &  R.  310. 
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The  question,  however,  in  such  cases  of  partial  transfer  is,  whether  the 
trader  did  in  fact  intend  to  give  a  preference  to  particular  persons,  to  the 
prejudice  of  his  general  creditors  (/;),  and  in  contemplation  of  bankruptcy. 
*A  fraudulent  intention,  in  the  ordinary  sense  of  the  word,  is  not  essential  *141 
to  a  fraudulent  preference;  neither  is  any  privity  on  the  part  of  the  creditor 
necessary  {q). 

It  has  been  held  that,  although  the  fact  that  the  trader  at  the  time  of  the 
transfer  contemplated  bankruptcy  be  strong,  if  not  absolutely  conclusive 
evidence  of  fraudulent  preference,  it  is  not  essential  to  such  proof.  Where 
a  trader  conveyed  an  equity  of  redemption,  to  which  he  was  entitled,  to 
particular  persons,  and  it  was  found  by  the  jury  that  the  conveyance  was 
fraudulent,  and  made  with  intent  to  give  a  preference  to  those  persons  to 
the  prejudice  of  the  general  creditors,  it  was  held  to  be  an  act  of  bank- 
ruptcy, although  the  trader  continued  to  carry  on  his  trade,  and  no  com- 
mission issued  till  three  years  after  (r). 

{p)  Pulling  V.  Tuclcer,^  4  B.  &  A.  382.  It  is  always  a  question  of  quo  animo:  Did  he  transfer  to  obtain 
reliefer  to  favour  the  particular  creditor?  Did  he  contemplate  bankruptcy?  Did  he  yield  to  pressure?  Was 
the  act  capable  of  affording  present  relief?  The  bankrupts  (country  bankers)  having  suspended  payments, 
and  being  in  failing  circumstances,  the  delivery  of  casii  and  notes  by  one  of  the  partners  to  the  town  agent, 
with  the  view  of  reducing  the  balance,  although  no  undue  preference  be  intended  by  sucii  partner,  is  to  be 
taken  as  such,  the  insolvency  of  the  hout3  being  necessarily  consequent;  and  cash  delivered  over  by  the 
otlier  partners  to  the  agent,  in  the  expectation  and  on  condition  of  receiving  support,  which  is  not  rendered, 
cannot  be  retained  by  tlie  defendant.  See  Mont.  B.  L. — The  bankrupt,  in  the  habit  of  advancing  sums  to 
his  son,  the  defendant,  for  maintenance  and  discharge  of  his  bills,  gives  him  a  sum  of  money  on  the  day 
when  he  stops  payment,  knowing  himself  at  the  time  insolvent,  but  not  expecting  to  become  bankrupt;  the 
question  is  whether  it  was  paid  in  the  ordinary  course  in  which  he  maintained  him,  in  which  case  the 
assignees  cannot  recover  it  back,  or  whether  it  was  for  the  purpose  of  securing  him  an  advantage  over,  and 
to  give  him  a  benefit  at  tlie  expense  of  the  creditors.  Abell  v.  DanieU,^  1  Mood.  &  M.  C.  370.  The  cases, 
observes  Lord  Kenyon  {Whitwell  v.  Thompson,  1  Esp.  C.  78),  wiiere  the  assignment  by  a  trader  of  his  pro- 
perty has  been  deemed  fraudulent  and  an  act  of  bankruptcy,  have  been  where  it  lias  been  made  for  a  by-gone 
and  before  contracted  debt;  but  that  it  never  could  be  taken  to  be  law  that  a  trader  could  not  sell  his  pro- 
perty  when  his  affairs  became  embarrassed,  or  assign  them  to  a  person  who  could  assist  him  in  his  difficulties, 
as  a  security  for  advances.  The  bankrupt  before  any  act  of  bankruptcy,  having  a  large  order  to  execute 
for  the  East  India  Company,  obtained  from  the  defendants  advances  to  enable  him  to  execute  it,  upon  an 
agreement  that  they  should  receive  the  amount  of  the  order  from  the  Company  and  repay,  themselves,  which 
they  accordingly  did;  held  that  it  amounted  to  an  equitable  assignment  of  that  particular  fund,  and  was  not 
a  fraudulent  preference,  to  which  tiiere  must  be  both  an  insolvency  in  the  trader,  and  a  voluntary  payment 
or  transfer  by  him.  Hunt  v.  Mortimer,'^  10  B.  &  C.  42.  And  it  seems  that  a  payment  made  in  pursuance 
of  a  previous  conlract,  cannot  be  deemed  the  result  of  a  preference.  Vacher  v.  Cocks,*  1  B.  &  Ad.  145.  A 
sale  by  a  trader  of  goods  for  ready  money,  under  circumstances  which  ought  to  have  led  the  buyer  as  a  man 
of  business  to  entertain  suspicions  of  an  intention  to  defraud  creditors,  is  an  act  of  bankruptcy^  if  the  jury  so 
find  it.     Cook  v.  Caldecott,^  1  Mood.  &  M.  C.  .522. 

(9)  Per  Bayley,  J.  Poland  v.  Glynn,^  2  D.  &  R.  310.  Harman  v.  Fisher,  Cowp.  117.  If  a  man's  cir- 
cumstances be  such  as  to  fairly  lead  him  to  believe  bankruptcy  inevitable,  and  he  voluntarily  makes  a  pay- 
ment to  one  creditor  to  the  exclusion  of  the  rest,  it  is  a  fraud  within  the  statute.  Per  Gibbs,  C.  J.,  Fidgeon 
V.  Sharp,"!  5  Taunt.  539.  The  bona  fide  payment  of  a  just  debt  fraudulently  and  in  contemplation  of  bank- 
ruptcy, is  an  act  of  bankruptcy.  Bevan  v.  Nunn,^  9  Bing.  107.  Although  tlie  transaction  took  place  four 
months  before  the  commission  issued.     Ibid,  • 

(r)  Pulling  V.  Tucker,^  4  B.  &  A.  382.  In  Smith  v.  Payne,  6  T.  R.  Ld.  Kenyon,  C.  J.  laid  great  stress 
on  the  circumstance  that  the  trader  did  not  contemplate  bankruptcy  at  the  time.  In  Pulling  v.  Tucker,  the 
deed  recited  that  three  persons  mentioned,  had  agreed  to  advance  to  the  trader  specified  sums  of  money, 
payment  of  which  was  admitted  to  have  been  made  at  the  time  of  the  execution  of  the  deed,  a  receipt  being 
indorsed  on  the  back,  signed  by  the  trader  (the  defendant)  and  witnessed  by  his  clerks.  It  was  proved  that 
no  money  passed  when  the  deed  was  executed,  that  two  of  the  parties  stated  to  have  advanced  the  money 
were  the  defendant's  brothers,  and  the  third  proved  that  he  knew  nothing  of  the  transaction.  The  Court 
held  that  the  question,  as  above  stated,  had  been  properly  left  to  the  jury,  on  the  authority  of  Morganw. 
Horseman,  3  Taunt.  241.  In  that  case,  it  was  held  that  a  deed  whereby  a  debtor  being  pressed  conveyed 
estates  in  trust  to  sell,  and  to  pay  the  pressing  creditor,  with  a  further  trust  to  pay  his  debts  to  certain  rela- 
tives, in  order  to  give  them  an  undue  preference,  was  an  act  of  bankruptcy.  In  tiiat  case  (Abbott,  L.  C.  J. 
observes),  it  was,  it  is  true,  expressly  stated  that  the  deed  was  executed  in  contemplation  of  bankruptcy;  but 
Mansfield,  C.  J.  la}'s  no  stress  on  that  conveyance,  for  he  expressly  says, "  a  conveyance  either  of  all  or  of  part  of 
a  man's  property  in  favour  of  fewer  than  all  his  creditors  is  an  act  of  bankruptcy,  because  it  is  the  means  whereby 
the  creditors  may  be  defeated  or  delayed."     Abbott,  C.  J.  further  observed,  that  if  it  were  material  that  the 
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But  according  to  later  authorities,  it  seems  that  in  case  of  a  partial  trans- 
fer, it  is  necessary  to  show,  not  only  that  the  preference  was  voluntary,  but 
that  it  was  given  in  contemplation  of  bankruptcy  (s). 
*142  *In  such  instances,  however,  that  is  where  the  transfer  is  partial,  it  is 
usually  a  question  to  be  decided  by  the  aid  of  extrinsic  evidence,  under  all 
the  circumstances,  whether  it  was  done  in  order  to  give  a  fraudulent  pre- 
ference to  the  individual  to  the  prejudice  of  the  creditors  in  general,  and  in 
contemplation  of  bankruptcy.  And  for  this  purpose  it  may  be  material  to 
show  the  situation  of  the  trader  and  his  affairs  at  the  time,  that  he  was 
insolvent  at  the  time,  and  knew  that  he  was  so  (/);  it  is  necessary  to  show 
that  he  contemplated  bankruptcy.  So  it  is  material  to  prove  circumstances 
wliich  show  a  motive  for  undue  preference;  such  as  the  relationship  of  the 
trader  to  the  transferee,  or  acts  or  declarations  of  the  trader  at  the  time  of 
the  transfer,  manifesting  an  intention  to  show  favour;  suspicious  circum- 
stances attending  the  transfer  itself;  that  it  was  made  on  the  proposal  of  the 
trader  (u),  at  an  unseasonable  hour  {x);  that  it  was  executed  in  secret  (y); 
that  the  conveyance,  &c.  is  falsely  dated  (z);  that  its  terms  are  general, 
where  in  an  ordinary  case  they  are  usually  specific  («);  that  it  was  made 
to  secure  a  sum  not  due  {b),  or  a  larger  sum  than  was  due  (c);  that  the 
trader  suppressed  evidence  by  which  the  real  nature  of  the  transaction 
might  be  elucidated  (d);  that  the  property  conveyed  constituted  the  whole 
or  a  considerable  part  of  the  trader's  effects  (e);  that  the  bankrupt  soon 
afterwards  ceased  to  trade,  or  absconded. 

deed  should  have  been  executed  in  contemplation  of  bankruptcy,  there  was  stronigf  evidence  of  the  fact.  For 
the  bankrupt  being  in  insolvent  circumstances,  conveys  his  real  estate  to  certain  persons  as  a  security  for 
debts  then  due,  or  any  other  debts  which  might  become  due.  Such  a  deed  given  under  such  circumstances 
would  make  bankruptcy  inevitable,  and  a  man  must  be  supposed  to  contemplate  the  consequence  of  his 
own  act. 

(s)  Morgan  v.  Brundrett,^  5  B.  &  Ad.  289.  Gibbins  v.  Phillips,^  7  B.  &  C.  529.  Poland  v.  Glyn,  4 
Bing.  22.  And  this  is  a  question  of  fact  under  all  the  circumstances  of  the  case.  Poland  v.  Glyn,  4  Bing. 
22.  Flook  v.  Jones,^  4  Bing.  20;  Doug.  85.  Atkinson  v.  Brindall,*  2  Bing.  N.  C.  225.  See  Devon  v.  Watts, 
Doug.  85.  An  assignment  by  an  insolvent  is  void  if  made  with  the  intention  of  petitioning  the  (/ourt  for 
his  discharge,  although  it  be  made  more  than  three  months  before  the  commencement  of  his  imprisonment. 
Becke  v.  Smith,  2  M.  &  W,  19 1 . 

(i)  Newton  v.  Chantler,  7  East,  138.  The  question,  as  regards  contemplation  of  bankruptcy  is  not  what 
was  the  real  state  of  the  trader's  affairs,  but  what  was  the  state  of  his  affairs  in  his  own  judgment.  Belcher 
V.  Prittie,^  10  Bing.  408. 

(m)  See  Crosby  v.  Crouch,  11  East,  256.  Smith  v.  Payne,  6  T.  R.  152;  Myleton  v.  Butler,  2  B.  &,  P.  283; 
infra,  note  (z).  It  is  not  necessary  to  sliow  that  the  bankrupt  took  the  first  step.  Morgan  v.  Brvndrett,^ 
2  B.  &  Ad.  289.  It  has  been  held,  that  it  is  not  sufficient  to  show  an  intent  to  favour  third  persons.  Abbott 
V.  Pomfref,-!  1  Bing.  N.  C.  462;  but  qu. 

(a;)  Compton  v.  Bedford,  1  Blacks.  362,  where  the  assignment  was  at  midnight.  Har?nan  v.  Fisher, 
Cowp.  117,  where  the  transfer  was  at  five  in  the  morning,  after  sitting  up  all  night.  Hartshorn  v.  Slodden, 
1  B.  &  P.  582.     See  below,  note  (/). 

iy)  Wilson  v.  Day,  2  Burr.  827.     Jacob  v.  Shepherd,  Burr.  478;  and  see  Twiners  Case,  3  Co.  8. 

(z)  Ingleton  v.  Bailer,  2  B.  &  P.  263.  The  acceptor  of  a  bill  of  exchange,  two  days  before  the  bill  became 
due,  called  on  the  indorser  and  stated  that  he  was  insolvent;  the  indorsee  insisting  on  payment,  the  acceptor 
paid  it,  and  four  days  afterwards  became  bankrupt;  the  bill  had  been  altered  so  as  to  fall  due  before  the  trans- 
action, but  without  the  indorser's  (the  defendant's)  knowledge;  the  jury  were  directed  that  there  was  strong 
ground  to  infer  fraud,  and  that  the  inference,  as  far  as  related  to  the  bankrupt,  was  strengtiiened  by  the  alter- 
ation.  Lord  Eldon,  C.  J.  distinguished  the  c  se  from  that  of  Smith  v.  Payne,  6  T.  R.  152,  on  the  ground 
that  there  the  creditor  came  to  the  debtor,  and  the  security  was  taken  for  a  debt  actually  due. 

(a)  Tiie  generality  of  the  gift,  without  any  exception,  was  one  of  the  indicia  in  Twine's  Case;  3  Co.  81; 
the  maxim  being  dolus  versalur  in  generalibus.  In  Jacob  v.  Shepherd,  Burr.  478,  Ld.  Mansfield,  C.  J.  in 
assigning  reasons  for  the  validity  of  the  instrument,  observes  that  the  deed  was  of  specific  goods.  See  also 
Wilson  v.  Day,  2  Burr.  827;  Alderson  v.  Temple,  4  Burr.  2235;  and  see  also  Montague's  B.  L.  vol  i.  p.  66; 
Deason,  B.  L.  vol.  i.  p.  442. 

(b)  See  note  (z) ;  and  Pulling  v.  Tucker,^  4  B.  &  A.  382. 

(c)  Wilson  v.  Day,  2  Burr.  827. 

(d)  Alderson  v.  Temple,  4  Burr.  2235.     Worsely  v.  Demattos,  Burr.  467.     Devon  v.  Watts,  Doug.  86. 

(e)  Thornton  v.  Hargreaves,  7  East,  549. 
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ACT  or  BANKRUPTCY.  1^ 

Evidence  in  answer  to  a  case  of  voluntary  or  fraudulent  preference, 
where  the  facts  are  not  conclusive,  consists  of  circumstances  tending  to 
show  that  the  transaction  was  not  voluntary  on  the  part  of  the  trader,  but 
was  the  result  of  importunity  or  compulsion  (/),  It  is  not  voluntary  if  it 
be  made  *under  the  apprehension  that  a  degree  of  force,  civil  or  criminal,  *143 
is  about  to  be  applied  (,§•).  It  is  not  necessary  to  show  that  any  threat 
was  used;  it  is  sufficient  if  the  act  he  the  result  o{ pressure  and  importunity 
on  the  part  of  the  creditor  (A).  \{  urgency  be  used  it  rebuts  the  presump- 
tion of  voluntary  preference  (^).  ^.  having  in  September  discounted  three 
bills  for  B.,  afterwards  suspecting  his  credit,  required  a  security  to  be  put 
into  his  hands,  and  B.  accordingly,  at  different  times  between  November 
and  February,  deposited  books  to  the  amount  of  300/.  with  him,  to  be  sold 
by  him  for  his  own  benefit,  in  case  the  bills  should  not  be  paid  by  the 
acceptors;  the  books  were  chiefly  brought  by  B.  in  a  hackney-coach,  in 
the  evening;  B,  committed  an  act  of  bankruptcy  in  March,  and  Jl.  had 
then  the  bills  unpaid  in  his  hands.  Upon  an  action  brought  by  the  as- 
signees, they  were  nonsuited  on  the  ground  that  there  was  no  voluntary 
preference,  since  the  bankrupt  parted  with  the  books  upon  the  defendant's 
importunity;  and  although  the  bills  were  not  due,  the  defendant  was  liable 
upon  them,  and  had  a  right  to  a  further  security  [k). 

Where  B.  had  property  to  a  Irrge  amount  at  the  Custom-house,  which 
stood  in  his  own  name,  but  which  he  had  purchased  with  t/iJs  money,  and 
there  was  evidence  to  show  that  he  had  been  induced  to  transfer  the  whole 
to  A.,  under  the  apprehension  that  A.  would  prosecute  him  for  the  forgery 
of  a  bill  which  he  had  deposited  with  <A.  as  a  security,  it  was  left  to  the 
jury  to  say  whether  the  transfer  was  voluntary,  or  was  made  under  the 
apprehension  that  a  degree  of  force,  civil  or  criminal,  was  about  to  be 
applied;  and  Lord  Ellenborough  informed  them,  that  everything  which 
might  overcome  the  free-will  of  the  party  was  sufficient  to  exclude  a  volun- 
tary preference  (/).  So  payment  to  an  obligee,  who  importunes  for  pay- 
ment before  the  forfeiture  of  the  bond,  is  good  {tn). 

Where  a  trader,  in  contemplation  of  bankruptcy,  voluntarily  sent  his 
clerk  to  pay  the  amount,  but  before  the  payment  the  creditor  applied  for 
payment,  it  was  held  to  be  good  {n).  This  was  on  the  principle  that  tiie 
preference  intended  was  not  communicated;  but  the  authority  of  this  case 
has  been  questioned  (o). 

(/)  Either  a  demand  of  payment  of  a  debt  due,  or  a  demand  of  further  security,  repels  the  presumption 
of  voluntary  preference.  See  Ld.  Ellenborough's  observations  in  Crosby  v.  Crouch,  11  East,  256.  And 
secrecy  in  the  mode  of  dehvery  will  not  make  it  fraudulent  where  it  is  not  otherwise  fraudulent;  as  where  a 
creditor  demands  a  security  for  a  running  debt.     See  Lord  Ellenborough's  observations,  11  East,  261. 

(g)  De  Taslet  v.  Carroll,^  1  Starkie's  C.  88;  and  see  Atkins  v.  Seward,  cor.  Holroyd,  J.  Winchester 
Spring  Ass.  1819,  Manning's  Index,  2d  edit.  6.3.  The  bankrupt  stated  that  he  paid  the  money  after  a  threat 
of  arrest,  partly  with  a  view  of  relieving  his  father  from  liability;  it  is  for  the  jury  to  consider  the  motives 
and  intention  of  the  bankrupt,  in  order  to  ascertain  whether  the  payment  was  in  fact  made  in  consequence 
of  the  threats.  Cook  v.  Rogers,^  7  Bing.  438.  Harman  v.  Fisher,  Cowp.  117;  but  see  Bayley  v.  Ballard,  1 
Camp.  416. 

(h)  See  Smith  v.  Payne,  6  T.  R.  152. 

(i)  Per  Ld.  Ellenborough,  in  Crosby  v.  Crouch,  2  Camp.  C.  166.  11  East,  256.  In  Hartshorn  v.  Slodden, 
2  B.  &  P.  582.  Ld.  Alvanley  was  of  opinion,  that  if  the  creditor  pressed  for  payment,  the  intention  of  the 
bankrupt  was  not  material.     See  Belcher  v.  Prittie,^  10  Bing.  407. 

{k)  Crosby  V.  Crouch,  2  Camp.  C.  16G;  11  East,  226. 

{I)  De  Tastet  v.  Carroll,^  1  Starkie's  C.  88. 

(m)  Hartshorn  and  others  v.  Slodden,  4  Esp.  C.  60;  2  B.  &  P.  582.  Thompson  v.  Freeman,  1  T.  R.  155. 
Thornton  v.  Hargreaves,  7  East,  544.     Crosby  v.  Crouch,  11  East,  256.     Belcher  v.  Jones,  2  M.  &  W.258. 

(n)  Bayley  v.  Ballard,  1  Camp.  C.  416. 

(o)  Singleton  v.  Butler,  2  B.  &  P.  283.  And  see  Cooke  v.  Rogers,^  7  Bing.  446.  The  real  question  seems 
to  be  as  to  the  ultimate  motive  of  the  trader;  whether  he  yielded  to  the  demand,  or  availed  himself  of  the 
opportunity  offered  to  give  a  fraudulent  preference. 
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BANKRUPTCY:  PROOFS  IN  ACTIONS  BY  ASSIGNEES. 


Where  the  holder  of  a  bill  promised  the  acceptor,  whom  he  knew  to  be 
insolvent,  that  if  the  bill  was  paid  he  would  effect  a  composition  with  his 
creditors,  the  preference  wns  held  to  be  fraudulent  (/?). 
*144  *Where  a  trader  purchased  goods  on  the  Sth  of  October,  for  the  purpose 
of  exportation,  but  finding  that  he  must  stop  payment,  and  that  he  could 
not  export  them,  returned  them  on  the  16th  of  October  to  B.,  the  vendor, 
and  stopt  payment  on  the  17th;  and  his  creditors  refusing  him  time,  he 
became  a  bankrupt  on  the  2d  of  November:  it  was  held  that  the  jury  were 
warranted  in  finding  that  the  delivery  of  the  goods  to  B.  was  not  m  con- 
templation of  bankruptcy  {q). 

Where  a  creditor  obtained  a  preference  not  fraudulent,  with  a  view  to 
an  intended  composition  with  creditors,  but  without  any  view  to  a  bank- 
ruptcy, and  the  composition  never  took  place,  but  the  trader  afterwards 
became  bankrupt,  it  was  held  that  the  creditor  was  entitled  to  retain  his 
securities  (r). 

Where  a  sale  has  been  completed  by  the  actual  delivery  of  goods  to  a 
trader,  before  payment,  he  cannot  give  the  vendor  a  preference  by  rescind- 
ing the  contract  and  returning  the  goods  [s).  But  where  goods  in  transitu 
are  given  up  by  the  trader,  it  is  a  question  for  the  jury  whether  they  were 
given  up  bond  fide^  and  without  any  motive  of  undue  and  voluntary  pre- 
ference, although  the  trader  was  on  the  verge  of  bankrufitcy  (t). 

Goods  were  sent  to  a  trader  in  February,  with  an  option,  according  to 

the  course  of  trade,  of  returning  them;  he  having  done  no  act  to  determine 

his  option,  on  the  4th  and  5th  of  March  returned  the  goods,  requesting  a 

written  approbation  of  this  act,  being  then   insolvent;  such  approbation 

was  not  given  till  after  the  bankruptcy,  and  it  was  held  that  the  property 

passed  to  the  assigness  (w). 

Continu-         "^^e  fact  that  the  property  conveyed  remained  after  the  transfer  in  the 

ance  of      possessiou  of  the  trader,  is  strong,  and  being  unanswered,  is  conclusive 

possession,  evidence  of  fraud  {x).     For  the  trader  thereby  obtains  false  credit  to  the 

deception  or  prejudice  of  his  creditors  {y).     But  this  fact  is  not  conclusive 

evidence  of  fraud;  it  may  be  explained  by  circumstances  (z)  which  show 

that  such  possession  was  given  as  the  nature  of  the  case  will  admit  of. 

The  engineer  of  a  canal  company  borrowed  money  from  the  company, 
in  order  to  pay  his  creditors,  and  executed  a  bill  of  sale  of  timber,  and 
other  articles  of  his  property,  deposited  on  the  premises  of  the  company, 
(which  he  had  bought  with  money  advanced  by  them,)  and  delivered 
them  to  the  company  by  the  delivery  of  a  copper  halfpenny;  and  the 
Court  held  that  since  such  possession  had  been  delivered  to  the  company 
at  the  time  of  executing  the  deed,  as  the  case  admitted  of,  the  deed  was 
not  fraudulent  {a). 


ip)  Singleton  v.  Butler,  3  Esp.  C.  215;  2  B.  &  P.  283.    Smith  v.  Payne,  6  T.  R.  152. 

(9)  Fidgeon  v.  Sharp,^  1  Marsh.  196.     And  see  Moore  v.  Barthrop,'^  1  B.  &  C.  5. 

(r)  Wheelwright  v.  Jackson?  5  Taunt.  109. 

(»)  Barnes  v.  Freeland,  6  T.  R.  80.     See  Haswell  v.  Hunt,  5  T.  R.  221;  Neate  v.  Ball,  2  East,  117. 

(l)  Dixon  V.  Baldwin,  5  East,  175. 

(u)  Neate  v.  Ball,2  East,  117;  infra,  111,  note  (y). 

(x)  A  conveyance  of  g^oods  witiiout  deed  is  fraudulent,  unless  possession  be  given;  if  it  be  by  deed,  it  is 
fraudulent,  and  an  act  of  bankruptcy.     Per  Ld.  Kenyon,  C.  J.  in  Manton  v.  Moore,  7  T.  R.  71. 

(y)  Manton  v.  Moore,  7  T.  R.  07.  Worseley  v.  Dematlos,  1  Burr.  467.  A  trader  being  in  distressed  cir- 
cumstances, assigns  all  his  estate  to  a  creditor  as  a  security  for  an  unliquidated  sum,  without  delivering  any 
kind  of  possession,  except  by  giving  a  letter  of  attorney  to  his  own  clerk  to  collect  debts.  The  assignment 
was  held  to  be  fraudulent,  on  the  ground  of  undue  preference,  and  because  there  had  been  no  alteration  of 
possession.     Wilson  v.  Day,  2  Burr.  827. 

{z)  Per  Ld.  Mansfield,  1  Burr.  484. 

(a)  Manton  v.  Moore,  7  T.  R.  67;  and  see  below,  Reputed  Ownership. 
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ACT  OF  BANKRUPTCY.  I44 

In  general,  one  privy  to  a  fraudulent  deed,  cannot  set  it  up  as  an  act  of  Proof  of 
bankruptcy  (6);  and  it  would  be  a  fatal  objection  to  show  that  the  petition- P^^'Jy*"^ 
ing  *creditor  was  a  party,  or  privy  to  the  fraudulent  deed;  but  if  he  was  deed." 
not  privy,  it  is  no  objection  that  the  co-plaintiffs  being  co-assignees  with    *145 
him,  were  privy  (c);  and  it  is  no  objection  that  the  petitioning  creditor  was 
party  to  a  deed  of  trust,  by  which  the  bankrupt  assigned  certain  property 
for  the  benefit  of  his  creditors,  in  consideration  of  which  they  released 
their  debts,  it  having  been  afterwards  discovered  by  the  petitioning  creditor 
that  the  bankrupt  had  previously  committed  a  secret  act  of  bankruptcy  {d). 

Or  having  been  arrested  or  committed  to  prison  for  debt,  &c.  (e)  shall  on  Lying  in 
such  arrest,  or  on  any  detention  for  debt,  lie  in  prison  for  twenty-one  prison,  &-c. 
days,  &c. 

To  establish  an  act  of  bankruptcy  by  lying  in  prison  (/),  it  must  be 
shown  that  the  trader  lay  in  prison  twenty-one  days  before  the  issuing  the 
commission;  a  subsequent  lying  in  prison  will  not  give  effect  to  a  previous 
commission  (g). 

It  was  held  under  the  stat.  21  J.  1,  c.  1,  that  a  commission  issued  fifty- 
six  days  inclusively/  after  the  arrest  was  good  (A). 

A  trader  being  arrested  on  the  4th,  was  at  large  till  the  8th,  when  he 
returned  into  custody;  on  the  10th  he  was  removed  by  habeas  corpus  into 
the  King's  Bench,  where  he  remained  more  than  two  months;  and  it  was 
held  that  the  act  of  bankruptcy  related  to  the  8th  (/),  since  there  must  be 
a  continuous  imprisonment  of  two  lunar  months. 

A  trader  being  arrested  put  in  bail,  and  afterwards  surrendered  in  dis- 
charge of  his  bail;  it  was  held  that  the  imprisonment  was  to  be  computed 
from  the  surrender,  and  not  from  the  arrest  {k).  But  where  a  trader  was 
sick  at  the  time  of  the  arrest,  and  could  not  be  removed,  but  continued  in 
the  custody  of  a  follower,  the  imprisonment  was  reckoned  from  the 
arrest  (/);  so  where  he  has  had  the  benefit  of  the  rules  during  the  period  (m); 
and  so  it  v/as  where  mere  formal  bail  were  put  in  before  a  Judge,  to  get 
the  trader  turned  over  to  the  prison  of  the  court,  upon  which  he  was  sur- 
rendered, and  sent  there,  for  there  was  an  entire  continuous  imprisonment 
from  the  time  of  the  arrest  (n), 

A  commission  issuing  before  the  time  has  expired  cannot  be  supported, 
but  it  is  otherwfse  as  to  a  commission  which  issues  after  the  docket  is 
struck  (o). 

Or  having  been  arrested,  shall  escape,  4'C.  Escape. 

A  prisoner  having  been  arrested  in  Kent,  and  brought  up  by  habeas 
corpus  to  be  bailed,  was  permitted  by  the  sheriff  to  call  at  a  house  in  Lon- 
don, and  it  was  held  that  the  passing  through  another  county,  by  the  per- 
mission of  the  sheriff,  did  not  amount  to  an  act  of  bankruptcy  {p). 

(b)  Jackson  v.  Irwin,  2  Camp.  49.  Bamford  v.  Baron,  2  T.  R.  594,  n.  Tappenden  v.  Burgess,  4  East, 
230.     Tope  V.  Hockin,^  7  B.  &  C.  101.     Back  v.  Gooch,'^  Hell's  C.  13. 

(c)  Tappenden  v.  Burgess,^  4  East,  230.     Button  v.  Morrison,  14  Ves.  193. 

(d)  Doe  V.  Anderson,^  1  Starkie's  C.  262. 

(e)  A  penalty  due  to  the  Crown  for  smuggling  is  within  this  statute.     Cobb  v.  Symonds,'^  5  B.  &  A.  516. 
(/)  Supra. 

{g)  Moser  v.  Newman,^  6  Bing.  556;  See  Higgins  v.  M^Adam,  3  Y.  &  J.  1.  The  trading  must  be  before 
the  imprisonment.  Ex  -parte  Lynch,  1  Mont.  &  Bi.  453.  Glassington  v.  Rawlins,  3  East,  407;  4  Esp.  22L 
Gordon  v.  Wilkinson,  8  T.  R.  507.     But  see  2  Show.  512;  14  Ves.  80,  83.     Wy down's  Case,  Ibid. 

(A)  3  East,  407.    See  Com.  Dig.  tit.  Temps.     Lacon  \.  Hooper,  6  T.R.22i. 

(i)  Barnard  V.  Palmer,  1  Camp.  509. 

(k)  Tribe  v.  Webber,  Willes,  464;  1  Burr.  438.  (I)  Stevens  v.  Jackson,  4  Camp.  164. 

(m)  Soames  v.  Watts,^  1  C.  &  P.  400,  (n)  Rose  v.  Green,  1  Burr.  437. 

(0)  Gordon  v.  Wilkinson,  8  T.  R.  507.     Ex  parte  Dufresne,  1  V.  &  B.  51. 

(p)  Rose  V.  Green,  Burr.  437. 
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145  BANKRUPTCY:  PROOFS  IN  ACTIONS  BY  ASSIGNEES. 


The  arrest  or  detention  for  debt  in  these  cases  should  be  proved  by  an 

*146     *examined  copy  of  the  writ  (if  returned),  and  return  of  ccpi  co^yus,  the 

warrant,  and  arrest,  or  by  the  habeas  corpus  and  commitment  {q);  and  the 

fact  of  lying  in  prison  twenty-one  days,  may  be  proved  either  by  any  person 

acquainted  with  the  fact,  or  by  the  books  of  the  prison  (/•). 

The  act  of  bankruptcy  has  relation  to  the  time  of  the  arrest  or  going  to 
prison  (.9),  and  the  property  vests  in  the  assignees  from  that  time. 

By  the  Insolvent  Act,  7  G.  4,  c.  57,  the  filing  a  petition  to  take  the  benefit 
of  the  Insolvent  Act  is,  in  some  cases,  an  act  of  bankruptcy,  provided  the 
party  be  declared  bankrupt  before  the  time  advertised  in  the  Gazette  for 
hearing  the  petition,  or  within  two  calendar  months  from  the  filing  of  it. 
An  office  copy  of  the  petition  is  made  evidence  of  the  act.  The  filing  is 
not  complete  till  it  reaches  its  destination  in  the  proper  office  {t). 

In  order  to  establish  an  act  of  bankruptcy  against  a  Member  of  Parlia- 
ment, for  not  paying  or  securing  his  creditor  a  debt  of  iOO/.,  after  the  suing 
out  the  writ  of  summons,  &c.,  under  the  stat.  4  G.  4,  c.  33,  it  is  not  abso- 
luteJy  necessary  that  such  creditor  should  be  called  (w). 

The  assignees  may  rely  on  any  act  of  bankruptcy  previous  to  the  issuing 
of  the  commission,  and  are  not  limited  to  that  on  which  the  commission 
was  founded  (.r).  , 

Where  the  sheriff  took  possession  under  an  execution,  and  afterwards  on 
the  same  day  the  bankrupt  surrendered;  and  it  was  held  that  the  assignees 
were  not  entitled  to  recover  against  the  execution  creditor  (y).     The  pro- 
perty vests  in  the  assignees  by  relation  only  from  the  moment  of  the  surren- 
der or  arrest  (r). 
^^^d't°"s"^     fourthly.  It  is  necessary  to  prove  that  the  petitioning  creditor's  debt  (a) 
debt.  °  ^    ^existed  at  the  time  of  the  act  of  bankruptcy  (6),  and  also  that  it  existed- 
*147     whilst  the  party  was  a  trader  (c). 

(9)  Sake  V.  Thomas,  3  B.  &  P.  188.     The  prison  books  are  not  evidence  of  the  cause  of  commitment. 

(r)  Salle  v.  Thomas,  3  B.  &  P.  188. 

(s)  A'ino-  V.  Leith,  2  T.  R.  141.     And  see  the  provision  of  the  stat.  6  G.  4,  c.  16,  si/^ra,  130. 

It)  Garlick  v.  Sangster,^  9  Bi.ig-.  46.  (w)  Barton  v.  Green,^  3  Car.  &  P.  C.  306. 

\x)  Reedv.James,^  1  Starliie'.s  C.  134.     Hopper  v.  Richmond,'*^  Ibid.  507. 

ly)  Thomas  v.  Desunges,  2  B.  &  A.  686.  See  also  Sadler  v.  Leigh,  4  Camp.  197.  And  see  tit.  Time;  and 
thestat.6G.  4,c.  16,  s.  108. 

(«)  Gordon  v.  Wilkinson,  8  T.  R.  507.     King  v.  Leith,  2  T.  R.  141. 

(a)  By  the  stat.  6  G.  4,  c.  16,  s.  15,  no  commission  shall  be  issued  unless  the  single  debt  of  such, 
creditor,  or  of  two  or  more  persons  being  partners,  petitioning  for  the  same,  shall  amount  to  lOOZ.  or 
upwards,  or  unless  the  debt  of  two  creditors  so  petitioning  shall  amount  to  150Z.,  &c.  or  unless  the  debt 
of  three  or  more  creditors  so  petitioning  shall  amount  to  200Z.  &c.  And  that  every  person  who  has 
given  credit  to  any  trader  upon  vuluable  consideration  for  any  sum  payable  at  a  certain  time,  which  time 
shall  not  have  arrived  when  such  trader  committed  an  act  of  bankruptcy,  may  so  petition  or  join  in  petition- 
ing as  aforesiiid,  whetiier  he  shall  have  any  security  in  writing  or  otherwise  for  such  sum  or  not.  A  com- 
mission on  the  petition  of /our  creditors  is  good,  although  it  does  not  appear  on  the  face  of  the  affidavit  that 
the  debts  amounted  to  200L;  proof  being  given  at  the  trial  that  they  amounted  to  that  sum.  Hill  v.  Heale,2 
N.  R.  196.  lOOL  in  notes  bought  at  10s.  each  is  sufficient.  Ex  parte  Lee,  1  P.  W.  782.  The  7  Geo.  4,  c. 
46,  8.  9,  and  1  &  2  Vict.  c.  96,  are  to  be  taken  together;  and  held  that  the  public  officer  thereby  authorized 
to  sue  any  member  of  a  joint-stock  banking  company  may  sue  out  a  Jiat  in  bankruptcy  against  such  mem- 
ber. Hall,  ex  parte,  3  Deac.  (b.  c.)  405.  The  debt  must  be  a  legal  one — a  promissory  note  made  in  viola- 
tion of  a  statute  cimnot  be  proved,  and  consequently  cannot  form  a  good  petitioning  creditor's  debt,  Ex  parte 
Randlrson,  Mo.  &  M.  86.  See  further  as  to  the  petitioning  creditor's  debt.  Ex  parte  Birch,^  4  B.  &  C.  880; 
Bleasbyv.  Crossly,<^  3  Bing.  430;  Flook  v.  Jones,''  4  Bing.  20:  Shaw  v.  Hervey,^  I  M.  &  M.  526.  Sect.  8 
provides  (h;it  p:iyment  to  the  petitioning  creditor  after  the  docket  struck  shall  be  an  act  of  bankruptcy.  See 
Rose  V.  Maine,^  1  Bing.  N.  C.  357.     Ex  parte  Vernon,  2  Cox,  Gl.     Ex  parte  Paxton,  15  Ves.  463. 

{!))  Moss  V.  Smith,  1  Crtmp.  489;  46  G.  3.  c.  145;  14  Ves.  80-3.  And  where  the  proceedings  under  the 
commission  merely  showed  that  the  debt  existed  at  the  date  of  the  commission,  and  not  that  it  existed  at  the 
time  of  the  act  of  bankruptcy,  it  was  held  to  be  insufficient  (Clarke  v.  Askew,  1  Starkie's  C.  428;  14  East, 
197;  infra,  149).  In  Wright  v.  Lainson,  2  M.  &  W.  739,  it  was  held  that  an  I.  O.  U.  bearing  date  before  the 
bankruptcy  was  insufficient  without  proof  that  it  was  in  existence  before  the  bankruptcy.  See  the  observa- 
tions of  Lord  Abinger  and  Aldcrson,  B.  on  this  case,  in  Goodlille  v.  Milburn,  lb.  859,  860.     But  if  the  note 
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*The  debt  is  insufficient  if  one  of  the  petitioning  creditors  be  an  infant  (d); 
but  the  husband  alone  may  sue  out  a  commission  on  a  promissosy  note  to 
the  wife  before  coverture  (e).  A  debt  due  from  a  partnership  will  support 
a  separate  commission  (/);  but  where  a  debt  is  due  to  a  partnership,  all 
must  concur  in  the  petition  (,^).  Where,  in  the  case  of  a  partnership,  an 
account  has  been  rendered  and  a  balance  struck,  it  will  support  a  commis- 
sion (h).  An  executor  may  sue  out  a  commission  before  probate,  provided 
he  obtain  probate  previous  to  the  adjudication  (/);  though  the  probate  be 
not  properly  stamped  till  after  the  adjudication  (k).  A  debt  duo  to  an 
attorney  for  costs  is  sufficient,  although  he  has  not  delivered  a  bill  accord- 
ing to  the  statute  (/). 

The  late  statute  provides  that  a  debt  shall  be  sufficient  to  support  a  com- 
be proved  to  be  in  existence  before  the  docket  struck,  the  date  previous  to  the  bankruptcy  is  evidence  of  its 
previous  existence.  Obbard  v.  Bethatn,^  M.  &.  M.  486.  And  its  continued  existence  up  to  the  time  of  the 
act  will  be  presumed.  Jackson  v.  Irwin,  2  Camp.  50;  unless  other  transactions  have  intervened.  Gresley  v. 
Price,^2  C.  &  P.  48.  Such  previous  existence  may  be  evidenced  by  circumstances;  as  if  it  can  be  shown 
that  about  the  date  of  the  bill,  goods  were  sold  of  corresponding  amount.  Coivie  v.  Harris,^  M.  &  M.  141. 
As  to  the  effect  of  an  act  of  bankruptcy  prior  to  the  petitioning  creditor's  debt,  vide  infra. 

(c)  Dawe  v.  Holdsworth,  Peake,  S.  C.  64;  Meggott  v.  Mills,  12  Mod.  157;  1  Ld.  Raym.  286;  1  Montague's 
B.  L.  33.  Butcher  v.  Easto,  Doug.  282;  Heanney  v.  Birch,  3  Camp.  234.  Where  the  party  before  he  became 
a  trader  became  indebted  to  the  petitioning  creditor  in  a  sum  exceeding  100/,  and  afterwards  became  a 
trader,  but  ceased  to  be  such  at  the  time  of  committing  an  act  of  bankruptcy,  it  was  held,  that  the  commis- 
sion might  be  supported  upon  such  debt  and  act  of  bankruptcy.  Bailie  v.  Grant,^  9  Bing.  12  ii  Where  there 
existed  at  the  time  of  the  act  of  bankruptcy  a  sufficient  debt  on  which  a  commission  might  have  issued,  and 
also  at  the  time  of  its  issuing,  and  the  balance  throughout  continuing  sufficient  for  that  purpose,  it  is  not 
material  that  payments  had  in  the  interim  been  made  more  than  sufficient  to  discharge  the  balance  due  at 
the  time  of  the  act  of  bankruptcy,  Shaw  v.  Harvey,^  1  M.  &  M.  526,  Taxed  costs  upon  a  judgment,  as  in 
case  of  nonsuit,  being  only  recoverable  by  attachment,  do  not  constitute  a  sufficient  petitioning  creditor's 
debt.  Ex  parte  Stevenson,  I  M.  &  M.  262.  Where  the  petitioning  creditor  had  sworn  to  a  debt  for  money 
advanced,  it  being  only  part  of  the  amount  of  purchase  money  of  premises  which  were  surrendered  to  him 
by  way  of  mortgage,  held,  that  it  being  only  an  equitable  debt,  it  would  not  support  a  commission.  Ei: 
parte  Hawthorne,  1  Mont.  132.  Notes  of  the  bankrupts  given  for  a  pre-existing  debt,  payable  at  S.  on 
demand,  are  a  sufficient  debt  to  support  the  commission,  although  no  demand  has  been  previously  made  at 
&  6  M.  ife  S.  295.  A  trader  by  deed  cotaveyed  all  his  personal  estate  to  four  persons,  in  trust  to  pay  and 
discharge  his  debts,  &c.,  containing  a  proviso  that  the  said  parties,  trustees  and  creditors,  should,  on  or  before 

next,  make  such  proof  (of  debts)  if  required,  and  execute  these  presents,  with  a  covenant  not  to  sue, 

operating  as  a  release  by  the  creditors  signing  it;  tvvo  only  of  the  said  trustees  executed  the  deed,  and  not 
the  others;  held,  that  the  effect  of  the  words  of  such  proviso  was  not  to  avoid  the  deed  if  the  parties  therein 
named  should  not  execute  it,  but  merely  to  take  away  from  such  parties  tke  right  to  recover  a  dividend;  the 
debt  therefore  of  a  party  executing  it  was  extinguished,  and  would  not  constitute  a  petitioning  creditor's 
debt  to  found  a  commission.  Small  v.  Marwood,^  9  B.  &  C.  300.  Where  the  debt  was  for  money  lent  on  a 
mortgage,  payable  after  six  months'  notice,  but  not  to  expire  before  a  day  staled,  it  was  held  sufficient  to 
support  a  commission  sued  out  before  that  day.  Hill  v.  Harris,''  1  M.  &  M.  448.  Partners,  upon  being 
appointed  treasurers  to  a  company,  executed  a  joint  and  several  bond,  conditioned  amongst  other  things, 
when  thereunto  required,  to  pay  over  balances,  &c.;  held,  that  upon  their  bankruptcy  before  any  request 
made  to  pay,  &c.,  it  was  not  a  sufficient  breach  to  constitute  an  existing  debt,  proveable  against  their  sepa- 
rate estates.  Ex  pirte  Lancaster  Can.  Co.,  1  Mont.  27.  Held  also,  that  it  could  not  be  considered  a  con- 
tingent debt,  within  the  6  Geo.  4,  c.  16,  s.  56,  to  give  a  right  of  proof,  under  which  there  must  be  an  actual 
debt  dependent  on  a  contingency.  lb.  Three  parties  jointly  indebted,  covenanted  jointly  and  severally  on 
demand  to  pay:  and  the  deed  also  contained  a  stipulation  that  any  debt  existing  previous  to  such  demand 
should  remain  a  debt,  in  like  manner  as  if  no  covenant  had  been  entered  into,  it  being  intended  only  as  an 
additional  security;  held,  that  until  actual  demand  the  debt  remained  joint  only,  and  was  proveable  against 
the  joint  estate  only,  and  not  against  the  separate  estates.  Ex  pirte  Fairlie,  1  Mont.  17.  Upon  a  petition 
on  a  bill  of  exchange  accepted  by  the  defendant,  which,  after  examination  by  the  commissioners,  has  been 
lost,  such  loss  may  be  proved  in  an  action  by  the  assignees  on  notice  to  dispute  the  debt;  for  though  tho 
legal  remedy  may  be  gone,  the  debt  remains.  Fooley  v.  Millard,  1  Cr.  &  J.  411;  1  Tyr.  331.  Where  the 
act  of  bankruptcy  consists  of  lying  in  prison,  the  trading  must  be  before  the  imprisonment.  Ex  parte  Lynch, 
1  Mont.  &  B.  453;  6  M.  &  S.  295;  Higgin  v.  Macadam,  3  Y.  &  J.  1. 

(rf)  Ex  parte  Morton,  Buck.  42. 

(e)  Ex  parte  Barber,  1  G.  &  J.  1.     MNeilage  v.  Holloway,  1  B.  &  A.  218. 

(/)  Ex  parte  Crisp,  1  Atk.  134.  (g)  Bucklandv.  Newsam,  1  Taunt.  477. 

(h)  Ex  parte  Nosey,  1  Mont.  &  A.  46.  (i)  Ex  parte  Puddy,  Buck.  235;  3  Madd.  241. 

(k)  Rogers  v.  James,^  7  Taunt.  147. 

(/)  Ex  parte  Sutton,  11  Ves.  164.     Ex  parte  Howell,  1  Rose,  112. 

•Eng.  Com.  Law  Reps.  xxii.  363.    '^Id.  xii.  22.    ^Id.  xxii.  270.    ^Id.  xxiii.  276.    ^Id.  xxii.  374. 

6/d.  xvii.  385.    nd.  xii.  356.    ^Id.  ii.  52. 
VOL.  II.  20 


J48  BANKRUPTCY:  PROOFS  IN  ACTIONS  BY  ASSIGNEES. 


mission,  although  the  time  of  credit  had  not  elapsed  at  the  time  of  the  act 
of  bankruptcy  {ni). 

A  creditor  who  receives  a  sum  of  money  after  notice  of  the  act  of  bank- 
ruptcy, sufficient,  if  taken  in  payment,  to  reduce  his  debt  below  the  sum  of 
100/.,  may  still  sue  out  a  commission  (n);  and  it  is  no  objection  thai  the 
debt  has  since  merged  in  a  security  of  a  higher  nature  (o),  or  that  the 
debtor  has  become  insolvent,  and  included  tlie  debt  in  his  schedule  (jo). 
But  where  a  bankrupt  contracts  a  further  debt,  after  he  leaves  otf  trade, 
and  pays  money  without  directing  the  application,  the  payment  will  be  set 
against  the  old  debt,  and  consequently  if  it  reduce  the  old  debt  to  less  than 
100/.  it  will  not  support  a  commission  {q).  A  creditor  who  has  taken  in 
*149  *part  payment  the  bill  of  the  trader  on  a  drawee,  who  had  no  effects  of  the 
trader's  in  his  hands,  may  petition  although  he  gave  no  notice  of  the  dis- 
honour of  the  bill  (r).  A  judgment-creditor  who  has  taken  his  debtor  in 
execution  cannot  afterwards  sue  out  a  commission  of  bankrupt  (.s)  on  the 
same  debt.  Damages  for  breach  of  promise  of  marriage,  the  verdict  being 
before,  but  the  judgment  after  an  act  of  bankruj)tcy,  will  not  support  a 
commission  (/). 

It  has  been  decided,  thai  a  debt  barred  by  the  Statute  of  Limitations  is 
insufficient  {u),  even  though  it  has  been  kept  alive  by  the  suing  out  of  pro- 
cess, and  entering  of  continuances  (a-). 

A  warrant  of  attorney  given  as  a  security  against  running  acceptances  is 
a  dehitum  in  prxsenfi,  which  will  support  a  commission  {y). 

The  evidence  to  prove  the  debt  is  the  same  as  if  the  action  had  been 
brought  against  the  bankrupt  [z).     Therefore  an  admission  of  the  debt  by 

(m)  Stat.  6  G.  4,  c.  16,  s.  supra,  note  («).  A  bill  of  exchanfje  or  promissory  note  operates  as  a  debt  from 
the  dute,  and  lherefr>re  an  indtjrsee  may  pi  lition  on  a  bill  or  note  dated  before  the  act  of  bankruptcy,  though 
not  due  till  after.  Bingley  v.  Mfiddison,  1  Co.  B.  L.  20.  Glaister  v.  Hewer,  7  T.  R.  498.  Brett  v.  Levett, 
13  East,  213.  Ex  parte  Thomas,  I  Atk.  73,  Macarty  v.  Barrow,  2  Str.  949;  Eden,  47;  2  Wils.  135.  But  ' 
it  must  appear  thiittiie  indorsenient  to  the  petitioner  was  previous  to  the  commission.  Rose  v.  Rowcroft,  4 
Camp.  245.  Ex  pnrte  Boiler,  1  Mont.  fi.  B.  412.  And  where  a  bill  was  drawn  by  the  bankrupt  in  favour 
of  a  creditor,  and  lie  became  bankrupt  before  the  bill  became  due  or  was  presented,  it  was  held  to  be  a  good 
debt,  although  after  the  .suing  out  of  the  commission  the  amount  was  paid  by  the  acceptor  Ex  parte  Dou- 
that,^  4  B.  &  A.  67.  See  Macarty  v.  Barrow,  Str.  949.  Chilton  v.  Wiffin,  3  Wils.  17.  Slarey  \  Barns,  7 
East,  435.  Abraham  \.  George,  1)  Price,  423.  Where  the  bill  drawn  by  the  bankrupt  has  become  due 
before  the  bankruptcy,  proof  must  be  given  of  presentment  and  notice  of  dishonour.  Cooper  \.  Machin?  1 
Bmg.  426.  If  two  exchange  acceptances,  and  one  before  the  bills  become  due  commits  an  act  of  bank- 
ruptcy,  the  other  cannot  sue  out  a  comniission.  Sarratt  v.  Austin,  4  Taunt.  200;  and  see  Bleashy  v.  Crossley,^ 
3  Bing.  438.  Neither  can  the  acceptor  of  a  bill  for  the  accommod:ition  of  the  bankrupt  who  does  not  pay 
it  till  after  the  bankruptcy,  for  till  payment  he  is  a  mere  surety.  Ex  parte  Holding,  1  G.  &,  J.  97.  Interest, 
where  it  is  not  expressed  in  the  body  of  the  bill,  cannot  be  added  to  make  up  the  amount.  Ex  parte  Burgess,* 
2  Moore,  7^15;  Cameron  v.  Smith,  2  B.  &  A.  305;  and  see  Brettv.  Levett,  13  East,  213. 

(n)  Mann  v.  Shepherd,  6  T.  R.  79.    Buck.  283. 

(o)  Atnbrose  V.  Clendon,  Ci.  T.  H.  267;  2  Str.  1042.  Or  that  the  creditor  has  obtained  judgment  for  it. 
Bryant  v.  Withers,  2  M.  &  S.  123. 

(p)  Jellis  v.  Mountford,^  4  B.  &  A.  256:  Ex  parte  Shuiileworth,  2  G.  &  J.  68. 

(9)  Meggott  V.  mils,  Ld.  Ray  in.  286;  Comb.  463. 

(r)  Bickerdike  v.  Bollmnn,  I  T.  R.  405.  (s)   Cohen  v.  Cunningham,  8  T.  R.  123. 

(0  Ex  parte  Charles,  14  Rast,   197. 

(m)  Gregory  v.  Hurrill,  Eden's  B.  L.  46,  2d  edil.6  5  B.  &  C.  34!;7  ]  Bing.  324;  reversing  the  judgment 
of  the  Court  of  C,  P.^  3  B.  &  B.  212.  But  note  thrit  the  writs  were  not  returned,  nor  were  the  continuances 
entered  until  al'ter  the  issuing  the  commission.  See  Taylor  v.  Hipkins,^  5  B.  &  A.  489.  Ex  parte  Roffey, 
2  Rose,  245.  Where  the  debt  arose  on  a  joint  note  made  in  1825,  with  a  parly  who,  in  lf535,  executed  an 
assignment  for  the  benefit  of  his  creditors,  under  which  a  dividend  was  afterwards  received  in  respect  of 
the  note  and  interest;  held,  that  such  payment  by  a  co-contraetor  did  not  revive  the  debt  against  the  bank- 
rupt so  as  (<.  make  it  proveable.  Woodward  ex  parte,  3  Mont.  &  Ayr.  609;  and  3  Deac.  290,  294;  Jackson 
V.  Fairhank,  2  11.  Bl.  340. 

(x)  Scc  the  last  note.  (  y)  Miles  v.  Rnwlyns,  4  Esp.  C.  194. 

{z)  B.  N.  P.  37.     Abbott  v.  Plumbe,  Doug.  216.     Koopes  v.  Chapman,  Puake,  19. 
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the  bankrupt  before  his  bankruptcy  is  evidence  («).  So  are  entries  in  the 
bankrupt's  books  (6),  or  declarations  of  the  bankrupt  before  the  bankruptcy; 
declarations  by  the  bankrupt  as  to  the  debt,  made  after  the  act  of  bank- 
ruptcy, but  before  the  commission,  have  been  received  in  evidence  (c).  But 
it  has  since  been  decided,  after  a  consideration  of  all  the  authorities,  that 
an  admission  made  by  the  bankrupt  after  an  act  of  bankruptcy,  though 
before  the  commission,  is  not  admissible  to  establish  the  petitioning  credi- 
tor's debt  {d).  An  acknowledgment  by  a  trader  of  a  debt  by  bond  does  not 
supersede  the  necessity  of  proving  it  by  the  attesting  witness  (e). 

The  date  upon  a  promissory  note  is  not  even  prima  facie  evidence  to 
show  that  it  had  existence  prior  to  the  act  of  bankruptcy  (/).  If  the 
creditor  petition  as  the  indorsee  of  a  bill,  the  time  of  indorsement  must  be 
proved  {g). 

Proof  that  the  bankrupt  and  petitioning  creditor  attended  before  the  com- 
missioners, and  discussed  the  amount  of  the  debt,  and  that  the  commis- 
sioners ^struck  off  items  objected  to,  and  struck  a  balance  in  favour  of  the  *150 
petitioning  creditor,  is  presumptive  evidence,  from  the  conduct  and  de- 
meanor of  the  bankrupt  (the  plaintiff  in  the  action),  of  a  balance  to  that 
amount;  but  it  is  not  evidence  in  the  nature  of  an  adjudication  or  award  (A). 
Where  the  creditor  petitions  as  the  assignee  of  a  bankrupt,  it  is  necessary 
to  prove  all  the  steps  of  the  former  bankruptcy  (/),  But  parties  to  the 
record  may  prove  title  as  assignees,  by  means  of  depositions  under  the 
statute,  although  they  be  not  described  as  such  on  the  record  {k). 

Where  a  new  petitioning  creditor's  debt  has  been  substituted,  under  the 
statute  6  Geo.  4,  c.  10,  s.  IS,  it  is  sufficient  to  prove  the  petition  to  the 
Ciiancellor  for  the  substitution,  the  Chancellor's  order  referring  the  suffi- 
ciency of  the  debt  to  the  commissioner,  and  the  finding  of  the  commis- 
sioner thereon;  it  is  not  necessary  to  produce  the  Chancellor's  order  con- 
firming such  finding  (/). 

By  the  statute  2  &  3  Will,  4,  c.  114,  provision  is  made  as  to  proof  of  the 
ingredients  of  bankruptcy  in  case  of  the  death  of  any  witness. 

Where  a  defendant,  whether  the  baidtrupt  himself,  or  any  other  person, Supersed. 
has  done  any  act  by  which  he  acknowledges  the  bankruptcy,  the  proof  of  in^  cvi- 
that  act,  as  against  that  person,  supersedes  the  necessity  of  the  regular  ^'^"'^^• 
detailed  proof  (m).     VVHiere  an  auctioneer,  in  a  catalogue  of  goods  for  sale, 

(o)  Brett  V.  Levett,  13  East,  213;  2  H.  B.  279.  Doioton  v.  Cross,  1  Esp.  C.  168.  Hoare  v.  Coryton,  4 
Taunt.  ."ifiO.     Bobson  v.  Kemp,  4  Ksp.  C.  234. 

(6)  Jackson  v.  Irwin,  2  C^amp.  50.     Watts  v.  Thorpe,  1  Camp.  376. 

(c)  Brett  V.  Levetl,  13  E;ist,  213,  where  the  declaration  of  a  bankrupt  made  after  tlie  act  of  bankruptcy, 
but  before  the  commission,  was  admitted,  in  order  to  supfjly  proof  of  notice  to  him  of  the  dishonour  of  the 
bill  of  exchancre;  and  see  Dowton  v.  Cross,  1  Esp.  C.  168.  But  see  Watts  v.  Thorpe,  1  Camp.  376;  2  Camp. 
49;  Honre  v.  Coryton,  4  Taunt.  560;  Rohson  v.  Keinp,  4  Esp.  C.  233. 

(d)  Smnllcombe  v.  Burges,  13  Price,  136;  Sanderson  v.  Laforest,^  1  C.  &,  P.  46. 

(e)  Ahhoit  V.  Flumhe,  Douff.  216. 

(/)  The  contrary  was  held  in  Taylor  v.  Kinloch,^  1  Starkie's  C.  175,  upon  a  mistaken  report  of  a  case 
(cited  from  memory)  which  had  been  tried  on  the  northern  circuit.  This  case  was  mentioned  by  Bayley, 
J.;  and  it  appears  that  further  evidence  was  held  to  be  necessary  to  prove  the  existence  previous  to  the 
bankruptcy. 

(o-)  Rose  V.  Rowcroft,  2  Camp.  245.  Qi)  Jarrett  v.  Leonard,  2  M.  &  S.  265. 

(0  Doe  V.  Liston,  4  Taunt.  741.     See  Antram  v.  Chace,  15  East,  209.     Previous  to  the  stat.  6  G.  4,  c.  16. 

(A;)  Doe  v.  Liston,  4  Taunt.  741;  Simmons  v.  Knight,  3  Camp.  251;  Newport  v.  Hollings,^  3  C.  &.  P.  223; 
Rowe  V.  Lanl,  Gow.  24. 

(/)  Bachelor  v.  Vyse,  I  M.  &  R.  331. 

(m)  Trover  by  the  assifirnees  of  a  bankrupt;  amongst  other  admissions,  one  was  by  the  defendant's  attor- 
ney, that  a  commission  had  issued  against  the  party  under  which  he  was  duly  declared  bankrupt,  and  the 
plaintiffs  chosen  assignees;  such  admission  dispenses  with  the  necessity  of  producing  the  proceedings,  and 
no  notice  having  been  given  to  dispute  any  of  the  proceedings,  the  commission  is  conclusive.  Perring  v. 
Tucker,  3  M.  &.  P.  557;  Pole  v.  March,  1  B.  &,  Ad.  558.     In  an   action  by  an  assignee  the  defendant  con- 
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describes  them  to  be  "  the  property  of  the  bankrupt"  (n),  it  \s  prima  facie 

evidence  of  the  fact.    So  where  a  debtor  to  the  bankrupt,  for  goods  sold  by 

the  latter,  stated  an  account  to  the  plaintiff  as  assignee,  and  paid  him  part 

(o).     But  a  trader  declared  to  be  a  bankrupt  does  not,  by  surrendering 

under  it,  preclude  himself  from  disputing  the  legality  of  the  commission,  for 

he  is  bound  by  law  to  surrender  himself  (jo)  (1);  neither  is  a  creditor  who 

has  received  part  of  the  debt  before  the  commission,  and  proves  the  rest 

under  it,  estopped  from  disputing  it  in  an  action  brought  by  the  assignees 

to  recover  the  first  payment  {q).     The  proving  a  debt  under  a  commission 

*151     *is  "ot  even  prima,  facie  evidence  of  the  bankruptcy  in  an  action  by  the 

assignees  against  the  creditor  (r). 

Proof  of        An  assignment  under  the  statute  6  Geo.  4,  c.  16,  was  proved  by  its  pro- 

the  assign- duction,  bearing  the  registrar's  certificate  of  its  having  been  entered  of 

™^"^-        record  according  to  the  statute  (5),  or  by  an  office  copy  (/).     It  has  been 

held  that  if  the  assignment  be  produced,  it  is  {u)  necessary  to  prove  the 

execution  by  the  commissioners. 

And  where  the  title  of  the  assignees  to  the  lands,  tenements,  and  here- 
ditaments of  the  bankrupt  came  in  question,  the  assignees,  in  cases  where 
an  actual  assignment  under  that  statute  is  necessary,  proved  their  title  by 
the  conveyance  from  the  commissioners,  that  is,  by  deed  indented  and 
enrolled  {x)  in  one  of  the  courts  of  record  at  Westminster  (3/). 

The  deed  had  no  relation  to  the  bankruptcy,  so  as  to  vest  such  property 
in  the  assignees  from  that  time,  and  therefore  they  could  not  recover  for 
a  trespass,  or  on  a  demise  in  ejectment  anterior  to  the  bargain  and  sale, 
although  subsequent  to  the  bankruptcy  {z). 

Where  there  had  been  a  provisional  assignment  it  was  necessary  that 
it  should  be  proved  in  the  manner  already  stated  (a),  and  the  assign- 

sented,  provided  the  plaintiff  would  waive  holding  him  to  bail,  to  admit  every  fact  except  as  to  merits,  as 
the  only  question  he  wished  to  try  was,  whether  he  was  liable  on  a  certain  agreement,  and  a  common  ap- 
pearance was  accordingly  entered;  having  received  the  benefit,  he  cannot  afterwards  recede,  and  insist  upon 
proof  of  the  bankruptcy  and  title  of  tlie  assignees.  Davis  v.  Burton,^  4  C.  &.  P.  166.  The  defendant,  on 
being  applied  to  by  the  assigneess,  said  he  would  call  and  pay  the  money,  held  to  be  sufficient.  Pope  v. 
Monk,^  2  C.  &.  P.  112.  An  affidavit,  that  a  party  is  indebted  to  the  deponent  in  the  sum  of  lOOZ,,  and  has 
become  bankrupt,  is  conclusive  evidence  of  the  bankruptcy.  Ledbetter  v.  Salt,^  4  Bing.  623;  1  M.  &  P. 
597.  Proof  by  an  admission  is  sufficient,  although  title  is  expressly  denied  by  the  plea.  Inglis  v.  Spence, 
1  C.  M.  &  R.  432.     And  see  Munk  v.  Clarke,'^  2  Bing.  N.  C.  299,  supra. 

(n)  Malthyv.  Christie,  1  Esp.  340;  1  B.  and  A.  677;  16  East,  193. 

(o)  Dickinson  v.  Coward,  1  B.  &  A.  677.     See  Pope  v.  Monk,  2  G.  &  P.  112. 

(/))  9  East,  21;  Taunt.  80,  84,  96.  Ex  parte  Jones,  11  Ves.  409.  Nor  do  the  formal  words  of  the  peti- 
tion for  enlarging  the  time  of  his  surrender  amount  to  such  an  admission. 

(?)  Stewart  v.  Rickman,  1  Esp.  C.  108.  Hope  v.  Fletcher,  Sel.  N.  P.  238.  Collins  v.  Forbes,  3  T.  R. 
322.  But  see  Walker  v.  Burnell,  Doug.  305;  where  it  was  held  that  the  assignees  under  a  former  commis- 
sion, after  proving  a  debt  under  the  second  commission,  could  not  dispute  it. 

(r)  Rankin  v.  Horner,  16  East,  191;  Watson  v.  Wace,^  5  B.  &  C.  153.     Vide  tit.  Admissions. 

(«)  By  the  slat.  6  G.  4,  c.  16,  svpra,  129.  (<)  Ibid. 

(m)  Gomersall  v.  Serle,  2  Y.  &  J.  5.  But  Lord  Tenterden  in  Tucker  v.  Barrow,  sitt.  after  Mich.  1827, 
held  the  contrary:  and  see  the  97th  sect,  which  makes  office  copies  evidence,  and  imposes  a  restraint  on  the 
production  of  the  originals. 

{x)  The  indorsement  of  enrolment,  or  an  examined  copy,  is  conclusive  evidence  of  enrolment.  See  Vol. 
I.  and  Index,  lit.  Bargain  and  Sale. — Enrolmknt.     R.  v.  Hopper,  3  Price,  495;  1  Doug.  56. 

(y)  6  Geo.  4,  c.  10,  s.  64.  The  clause  excepts  copyhold  and  customary  land;  it  also  directs  the  assignment 
and  registration  of  colonial  lands,  and  of  all  deeds,  papers,  and  writings  respecting  the  same. 

(z)  Doe  V.  MUchell,  2  M.  &  S.  466.     See  Elliott  v.  Danby,  12  Mod.  3;  Perry  v.  Bowes,  1  Ventr.  260. 

(a)  Supra  151.  See  2  Christian's  B.  L.  448.  If  the  action  be  brought  by  the  provisional  assignee,  who 
8ue8  out  a  latitat,  it  is  no  defence  under  the  general  issue  that  other  assignees  were  appointed  between  the 
issuing  the  writ  and  the  declaration.  Page  v.  Bauer,<i  4  B.  &  A.  345.  The  assignment  was  directed  to  be 
made  by  the    provisional  assignees   to  the  creditors'  assignees,  an  assignment  by  the  former  to  the  com- 


(1)  [See  cases  under  the  U.S.  bankrupt  law,  collected  in  Mr.  Day's  note  to  Donovan  v.  Duff,  9  East,  25.] 
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ment  by  the  provisional  assignee  to  the  second  assignee  was  also  to  be 
proved  (6). 

Under  the  late  statute,  1  &  2  Will.  4,  c.  56,  it  is  sufficient  to  prove  the 
appointment  of  the  assignees  under  the  seal  of  the  Court  of  Bankruptcy  (c). 

*When  the  assignees  have  proved  their  title  to  sue  in  that  character,    *i52 
they  proceed  to  prove  the  cause  by  action  (1).     In  some  instances,  the 
proof  and  grounds  of  defence  are  (d)  just  the  same  as  if  the  action  had 

missioners,  and  by  them  to  the  creditors'  assignees,  was  held  to  be  insufficient.     Moult  v.  Massey,^  1  B. 
&  Ad.  636. 

(b)  By  the  45th  section  of  the  stat.  6  G.  4,  c.  16,  s.  45,  provisional  assignees  may  be  removed  at  the  meet- 
ing of  creditors  for  the  choice  of  assignees,  if  they  think  fit,  and  such  assignees  so  appointed  shall  deliver 
up  and  assign  all  the  estate  of  the  bankrupt  come  to  their  possession;  and  all  estate  of  the  bankrupt  so  de- 
livered up  and  assigned  shall  be  as  effectually  and  legally  vested  in  the  assignees  so  chosen,  as  if  the  first 
assignment  had  been  made  to  them. 

(c)  By  that  stat.,  s.  25,  when  any  person  shall  have  been  adjudged  a  bankrupt,  all  his  personal  estate  and 
effects,  present  and  future,  which  by  the  laws  now  in  force  may  be  assigned  by  commissioners  acting  in  the 
execution  of  a  commission  against  such  bankrupt  shall  become  absolutely  vested  in  and  transferred  to  the 
assignee  or  assignees  for  the  time  being,  by  virtue  of  their  appointment,  without  any  deed  of  assignment 
for  that  purpose.  And  as  often  as  any  such  assignee  shall  die  or  be  lawfully  removed,  and  a  new  assignee 
duly  appomted,  all  such  personal  estate  as  was  then  vested  in  such  deceased  or  removed  assignee,  shall,  by 
virtue  of  such  appointment,  vest  in  the  new  assignee,  either  alone  or  jointly  with  the  existing  assignee, 
as  the  case  may  require. 

By  sec.  26,  similar  provision  is  made  for  the  vesting  of  the  real  estate. 

By  sec.  27,  where  a  conveyance  of  the  property  of  a  bankrupt  would  require  to  be  registered,  the  certifi- 
cate of  the  appointment  of  the  assignee  shall  be  registered. 

By  sec.  29,  it  is  enacted  that  a  certificate  of  the  appointment  of  such  assignees,  purporting  to  be  under 
the  seal  of  the  court  of  bankruptcy,  shall  be  received  in  evidence  without  further  proof  The  stat.  6  G. 
4,  c.  16,  s.  91,  exempts  all  commissions,  conveyances  and  instruments,  relating  to  the  estates  of  bankrupts, 
from  stamp  duty,  from  Sept.  1,  1825. 

(d)  The  assignees  of  A.  Sf  B.  cannot  recover  where  A,  Sf  B.  by  reason  of  the  fraud  of  A.,  could  not  have 
recovered  had  not  the  bankruptcy  taken  place.  Jones  v.  Yeates,^  9  B.  &  C.  532;  and  see  Kymer  v.  Larkin,^ 
5  Bing.  71.  An  admission  by  a  defendant  before  commissioners  of  bankrupt,  that  he  had  received  a 
sum  of  money  on  account  of  the  bankrupt,  will  not  support  a  count  on  an  account  stated  with  the  as- 
signees, for  he  does  not  admit  that  the  money  remains  in  his  hands.  Tucker  v.  Barrow,*  7  B.  &  C.  623. 
The  petitioning  creditor's  debt  accrued  on  the  4th  April,  previous  to  which,  as  well  as  subsequently,  acts  of 
bankruptcy  had  been  committed,  and  goods  had  been  sold  in  three  parcels,  two  before  the  4th  of  April, 
and  the  third  on  the  9th;  held,  in  trover  by  the  assignees,  that  they  could  only  recover  in  cases  where  the 
bankrupt  himself  might  impeach  the  transaction,  unless  the  delivery  were  subsequent  to  the  act  of  bank- 
ruptcy after  tlie  petitioning  creditor's  debt  accrued,  and  that  they  were  entitled  only  to  recover  in  respect  of 
the  third  parcel.  Ward  v.  Clarke,^  1  M.  &  M.  497.  The  defendant  claiming  a  lien  on  the  deeds  of  a  bank- 
rupt, had  extorted  a  mortgage  of  other  premises  belonging  to  the  bankrupt's  brother,  as  a  consideration  for 
giving  them  up;  held,  that  the  assignees  could  not  maintain  any  action  against  the  defendant,  as  for  a  pay- 
ment extorted  from  the  bankrupt.  Noble  v.  Kersey,^  4  C.  &  P.  90.  By  the  contract  of  sale  of  several  pipes 
of  wine  lying  in  a  bonded  warehouse,  the  vendee  was  bound  to  pay  the  duty,  and  he  was  only  entitled  to 
receive  them  by  the  delivery  order,  on  payment  thereof;  the  obligees  to  the  Crown  were  called  upon  to  pay 
the  duty,  and  were  repaid  by  the  vendors;  held,  that  the  assignees  of  the  vendee  were  precluded  from  de- 
manding the  wine  before  they  had  repaid  those  sums,  and  that  the  fact  of  the  bankrupt  having  been  charged 
with  the  warehouse  rent  did  not  make  the  possession  of  the  warehouseman  the  possession  of  the  bankrupt. 
Winks  V.  Hassall,^  9  B.  &  C.  372,  A  creditor,  in  order  to  relieve  the  goods  of  a  party  become  bankrupt, 
taken  in  execution,  paid  the  amount  directed  to  be  levied  to  the  sheriff,  with  notice  of  a  docket  having  been 
struck,  directing  him  to  retain  the  money  in  his  hands;  the  assignees  afterwards  repaid  him  the  amount, 
and  sued  the  sheriff  for  money  had  and  received;  held,  that  as  the  assignees  did  not  exist  at  the  time,  and 
as  the  money  paid  was  not  their  money,  they  could  not  maintain  the  action.  Semble  the  rule  omnis  ratiha- 
bition &c.  cannot  be  carried  so  far  as  to  give  effect  to  acts  done  when  the  ratifying  parties  did  not  exist. 
Bucker  v.  Booth,^  I  M.  &.  M.  518.  Where  bankers  were,  by  the  terms  agreed  upon,  to  discount  only 
such  indorsed  bills  remitted  to  them  as  should  be  necessary  to  cover  acceptances  becoming  due,  held  that 
they  could  not,  after  having  dishonoured  acceptances,  discount  a  bill  which  had  been  so  remitted,  as  they 
had  no  right  to  discount  it  without  also  executing  the  trust  reposed  in  them,  and  that  their  assignees  could 
not  retain  such  bill  against  the  petitioners.  Ex  parte  Frere,  1  Mont.  &  M.  263.  The  defendant  in 
April,  upon  an  advance  of  money,  received  the  title-deeds  of  an  estate  about  to  be  purchased  by  the  mort- 
gagor, untainted  with  any  usurious  consideration,  and  previous  to  the  conveyance  of  the  estate  insisted  upon 
the  mortgagor  purchasing  goods  at  a  price  above  their  value  as  a  bonus,  or  otherwise  he  would  not  continue 

(1)  [The  assignees,  and  not  individual  creditors,  have  the  right  to  sue  for  property  fraudulently  conveyed 
by  the  bankrupt,  and  withheld  from  the  list  of  the  estate  given  in.     Edwards  v.  Coleman,  2  Bibb,  204.] 

>Eng.  Com.  Law  Reps.  xx.  461 .    ^d.  xvii.  436.    3/cZ.  xv.  371.    ^Id.  xiv.  133.    ^Id.  xxii.  369.    s/rf.  xix.  290. 
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Evidence,  been  brought  *by  the  trader  himself  (e);  and  there  is  nothing  in  the  evi- 

by  assign-  ^^^^^q  which  is  peculiar  to  bankruptcy,  except,  indeed,  that  the  bankrupt 

tfoilar^'^'^'  himself,  after  having  obtained  his  certificate  and  released  the  assignees,  is 

actions.      a  competent  witness  (/). 

Trover.  Where  trover  is  brought  by  the  assignees  on  a  conversion  after  the  bank- 

ruptcy, tfiough  before  the  commission,  it  is  unnecessary  to  prove  an  actual 
demand,  since  the  property  vests  in  the  assignees  by  relation  so  as  to  avoid 
all  mesne  acts  {g). 

But  by  the  bankruptcy  an  immediate  and  premature  end  is  put  to  all 
transactions  between  the  bankrupt  and  those  with  whom  he  dealt,  and  a 
new  interest  arises  on  the  part  of  the  creditors,  by  which  the  rights  of  the 
parties  are  much  varied. 

Evidence        Evidence  on  the  part  of  the  assignees,  peculiar  to  cases  of  bankruptcy, 

peculiar  to  is  frequently  necessary. 

^^'^^-  1st.  To  show  that  the  trader,  at  the  time  of  the  bankruptcy,  was  in  pos- 

rup  cy-       session,  &c.  as  rejnited  owner. 

2dly.  That  the  right  to  particular  property  z^e^^e^/ in  the  bankrupt  by 
delivery,  &c.,  so  as  to  pass  to  his  assignees. 

the  mortgage;  iield,  that  the  original  possession  of  the  title-deeds  being  good,  gave  a  right  to  the  estate 
whenever  it  should  be  conveyed  to  the  mortgagor,  and  that  the  assignees  of  the  latter  could  not  maintain 
trover,  even  for  the  latter  conveyance.  Wood  v.  Grimwood,^  10  B.  &.  C.  G79.  Assignees  do  not  claim  in 
strictness  under  the  bankrupt,  but  adversely  to  him,  and  by  operation  of  law.  Gould  v.  Shoyrr^  6  Bing. 
738.  See3  8  B.  &  C.  448.  App,  Vol.  II.  tit.  Appropriation.  VV'here  the  bankrupt  became  tenant  to  the  de- 
fendant under  an  agreement  for  a  lease,  and  was  distrained  on  by  the  superior  landlord  in  consequence  of 
the  defendant's  neglect  to  satisfy  the  rent,  held  that  the  assignees  were  entitled  to  sue  in  an  action  on  the 
case  for  damages  sustained  by  the  bankrupt  in  consequence  of  such  distress,  as  upon  a  breach  of  an  im- 
plied agreement  for  quiet  enjoyment;  and  that  they  might  sue  in  case  or  assumpsit.  Hancock  v.  Caffyn,*  8 
Bing.  358.  Where  the  bankrupt  had  borrowed  of  a  third  party  a  carriage,  and  lent  it  to  the  defendant,  by 
•whom  it  was  broken  and  damaged,  and  the  owner  proved  the  amount  of  the  damage  under  the  bankruptcy, 
although  no  dividend  was  ever  paid,  held  that  the  assignees  were  entitled  to  maintain  the  action  for  dam- 
ages, but  only  to  recover  nominal  damages.  Porter  v.  Varleyfi  9  Bing.  93.  Where  one  of  the  defendants, 
having  become  possessed  of  shares  in  a  mining  company,  by  the  regulations  of  which  it  was  necessary  for 
him  to  sign  the  deed  of  association  and  receive  a  certific  ite  before  a  certain  day;  and  he  residing  in  the 
country,  directed  his  son,  the  other  defendant,  to  sign  the  deed  in  his  own  name  and  receive  the  certificate, 
which  he  accordingly  did,  and  after  his  father's  bankruptcy  sold  them  and  paid  over  the  whole  proceeds  to 
his  father,  before  any  demand  by  the  assignees;  held,  that  as  after  the  execution  of  the  deed  the  f  ilher  never 
had  any  legal  property  in  the  shares,  and  if  the  assignees  had  obtained  possession  of  the  certificate  they 
could  only  have  compelled  an  assignment  by  the  son  in  equity,  they  could  not  maintain  trover  I'or  the  cer- 
tificate. Dawson  v.  Rishioorth,^  1  B.  &  Ad.  574.  The  plaintiffs  put  up  the  bankrupt's  goods  to  sale,  and 
amongst  them,  some  stereotype  plates,  which  wrere  at  the  time  in  the  defendant's  hands,  the  defendant 
claiming  a  lien  thereon,  were  included  by  him  in  the  sale,  but  the  assignees  refused  to  authorize  it:  they 
however  afterwards  signed  the  catalogue,  to  exempt  them  from  the  auction  duty;  held,  that  this  was  not  to 
be  deemed  an  adoption  of  the  sale,  so  as  to  defeat  their  right  to  maintain  trover  against  the  defendant  for 
the  goods;  held  also,  that  in  respect  of  a  modern  trade,  like  that  of  stereotype  printing,  there  could  be  no 
general  usage  to  support  the  claims  of  a  general  lien  on  the  plates,  not  being  inanuHictured  by  him,  but  only 
sent  to  print  from.  Bleaden  v.  Hancock,''  1  M.  <fe  M  465.  Money  had  and  received  to  the  use  of  the  as- 
signees, where  the  proper  form  of  action;  see  Simpson  v.  Sykes,  6  M.  &.  S.  295.  Assignees  under  the  6 
Geo.  4,  c.  16,  may  maintain  an  action  for  unliquidated  damages  which  have  accrued  before  the  bankruptcy, 
by  non-performance  of  a  contract.  Wright  v.  Fairfield  and  others,^  2  B.  &  Ad.  727.  Where  bills  wore  de- 
livered to  the  defendant  by  a  bankrupt,  with  the  view  of  giving  a  fraudulent  preference,  and  the  amount  was 
received  after  the  bankruptcy,  held  that  the  assignees  could  not  recover  in  trover  without  proving  a  previous 
demand  and  refusal;  the  receipt  of  the  money  was  not  in  itself  a  conversion.     Jones  v.  Fort,^  9  B   &  C.  764. 

(e)  They  may  adopt  and  rely  upm  a  contr.ict  made  by  the  bankrupt  subsequently  to  his  bankruptcy. 
Butler  V.  Carver  and  others,^''  2  Starkie's  C.  434.  The  assignees  may  either  enforce  or  reject  such  a  contract 
at  pleasure.  If  a  bankrupt  after  his  bankruptcy  sell  goods,  the  assignees  mav  bring  either  irouer  or  assumpsit 
for  the  value.     Hussey  v.  Feddall,  3  Salk.  59;  Holt,  95;  12  Mud.  324. 

(/)  Vide  in/ra,  1 92. 

(S)  Kigaill  V.  Plaijer,  1  Salk.  HI;  B.  N.  P.  41;"  2  Starkie's  C.  306.  Before  the  late  statute,  vphere  the 
assignees  sought  to  impeach  a  delivery  by  the  bankrupt,  as  made  in  contemplation  of  bankruptcy,  it  was 
reccssary  to  prove  nn  actual  demand.  Nixon  v.  Jenkins,  2  H.  B.  135;  but  as  such  a  delivery  is  now  void, 
being  an  act  of  bankruptcy,  a  demand  seems  now  to  be  unnecessary, 
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3dly.  To  show  the  right  of  the  assignees  in  disaffirmance  of  some  act 
of  disposition  by  the  bankrupt. 

1.  That  the  bankrupt,  at  the  time  of  the  bankruptcy,  had  the  possession,  Reputed 
&c.  of  the  goods  as  reputed  oiuner.  ownership. 

By  the  statute  5  Geo.  4,  c.  16,  s.  72,  it  is  enacted,  that  if  any  bank- 
rupt {h),  *at  the  time  {i)  he  becemes  bankrupt,  shall,  by  the  consent  and     *154 
permission  of  the  true  owner  {j)  thereof,  have  in  his  possession  [k),  order, 
or  disposiiion  (/),  any  goods  or  chattels  (w),  whereof  he  was  reputed 

(h)  The  statute  does  not  apply  to  property  which  comes  into  the  bankrupt's  possession  after  tlie  act  of 
bankruptcy.     Lyon  v.   Weldon,^  2  Bing.  334. 

(i)  Goods  which  have  subsiqiiently  come  into  his  possession  are  not  within  the  statute.  Lyon  v.  Weldon,^ 
2  Bing-.  334.  So  if  taken  out  of  tlie  bankrupt's  possession  before  the  act  of  bankruptcy.  Jones  v.  Dyer,  15 
East, -J I.  Arbouin  v.  Williams,  M.  &  M.  72.  It  has  been  held  at  Nisi  Prius,  that  a  removal  on  the  same 
day  with  the  act  of  bankruptcy  would  not  take  the  case  out  of  the  statute.  Arbouin  v.  Willinms,  12,  sed.  qu. 
It  has  been  held  that  a  demand  of  the  goods  betore  bankruptcy  was  sufficient.  Smith  v.  Topping,^  5  B.  & 
Ad.  674. 

(J)  The  consent  of  a  person  who  was  permitted  by  the  true  owner  to  deal  with  the  goods  as  his  own  is 
not  sufficient,  Eraser  v.  Swansea  Canal  Company,^  1  Ad.  &,  Ell.  355. 

(k)  On  a  loan,  the  dock  tickets  of  tallow  in  the  docks  were  deposited  by  the  borrower;  these  had  been 
taken  originally  not  in  his  own  name,  but  in  that  of  another,  as  a  trustee  (for  secrecy  in  the  trade),  whose 
name  was  indorsed  on  the  tickets  without  his  knowledge  or  interference,  and  the  goods  remained  in  his 
name  at  the  dock;  held,  upon  his  becoming  bankrupt,  that  never  having  had  possession  ot  the  tickets,  with- 
out the  production  of  which  the  tallow  wouia  not  have  been  delivered  to  him  or  to  his  order,  they  were  not 
in  his  reputed  ownership  within  the  statute.  Ridout  v.  Alder,  1  Mom.  103.  After  the  death  of  one  partner, 
the  survivors  accepted,  by  way  of  a  compromise,  securities  for  a  debt  due  to  the  original  firm,  and  afterwards 
became  bankrupt;  held,  that  such  securities  were  property  in  their  order  and  disposition,  within  the  6  Geo. 
4,  c.  16,  s.  72,  for  the  benefit  of  tlie  creditors  of  the  surviving  partners,  but  that  goods  purchased  by  the  ori- 
ginal firm  jointly  with  other  firms,  and  remaining  in  tiie  possession  of  the  latter,  were  not  within  the 
statute.  So  of  goods  shipped  in  the  life-time  of  the  partner,  but  returned  after  his  death;  and  of  a  bill  of 
lading  sent  to  the  holder  of  a  bill  not  paid,  and  in  his  hands  at  the  time  of  the  bankruptcy.  So  goods  sent 
by  a  debtor  to  the  partnership  after  tlie  death  of  the  partner,  and  at  the  time  of  the  bankruptcy  in  the  posses- 
sion of  an  agent  of  the  partnership,  who  claimed  a  lien  thereon  for  freight.  So  a  plantation  estate  mortgaged 
to  the  partnership,  but  not  conveyed  until  after  the  death  of  the  partner,  and  at  the  time  of  the  bankruptcy 
in  the  possession  of  the  survivors;  except  as  between  the  partners,  the  real  estate  of  a  partnership  retains  its 
original  character.  Ex  parte  Taylor,  1  Mont.  240.  Upon  a  party  being  admitted  as  a  dormant  partner,  it 
was  agreed  that  the  stock,  debts,  &.c.  should  form  the  new  partnership  stock,  that  he  should  receive  a  certain 
per-centage  on  his  capital,  but  should  not  interfere,  and  the  firm  was  carried  on  as  before;  upon  their  bank- 
ruptcy, held  that  the  creditors  of  the  old  firm  were  entitled  to  have  the  stock,  &c.  considered  as  within  the 
order  and  disposiiion  of  the  two  original  partners,  to  be  administered  as  their  separate  estate,  although  some 
of  the  creditors  hiid  notice  of  the  dormant  partner.     Ex  parte  Jennings,  1  Mont.  45. 

{I)  As  to  the  effect  of  these  words,  see  below. 

(m)  Under  the  statute  21  J.  1,  c.  19,  book  debts,  bills  of  exchange,  and  choses  in  action,  are  within  this 
description.  1  Wilson,  260.  Rynll  v.  Rolle,  1  Ves.  348;  1  Atk.  165.  Hornblower  v.  Proud,  5  B.  &  A.  327. 
The  assignee  of  a  simple  contract  debt  is  deemed  to  have  the  order  and  disposition  of  the  debt,  with  the  con- 
sent of  the  true  owner,  until  the  debtor  has  notice  of  the  assignment.  Buck  v.  Lee,'^  1  A.  &  E.  804.  So  a 
freight  assigned,  and  notice  having  been  given  to  I  he  party  who  is  to  pay  it,  is  no  longer  in  the  order  and 
disposition  of  the  assignor.  Douglas  v.  Russell,  4  Sim.  524;  1  M.  &  K.  488.  An  Act  made  canal  shares 
personal  properly,  and  transmissible  according  to  printed  forms  in  the  form  of  a  conveyance;  held,  per  V.  C. 
Shadwell,  that  they  were  not  to  be  considered  as  goods  and  chattels  generally,  but  merelv  for  the  purposes 
mentioned  in  the  Act,  viz.  to  representatives,  and  were  not  within  the  clause  of  reputed  ownership.  But 
the  judgment  was  reversed  on  appeal.  Ex  parte  Lancaster  Can.  CoA  Mont.  116.  And  see  Vauxhnll  Br.  Co. 
1  Gl.  &  J.  101.  Nelson  v.  London  Assurance  Co,  2  S.  &  S.  282.  Shares  in  a  newspaper,  Longman  v. 
Tripp,2  B.  and  R.  67.  The  bankrupt,  previous  to  his  bankruptcy,  effijcted  policies  of  insurance  on  his  life, 
which  lie  a.ssigned,  and  delivered  over  the  policies;  the  assignee  gave  no  notice  of  the  assignment  to  the  office 
until  after  the  bankruptcy;  it  was  held,  that  the  policies  remained  in  the  order  and  dispositton  of  the  bank- 
rupt,  and  passed  to  his  assignees.  £t  parte  Colviil,  1  Mont.  110. 

The  wife  being  possessed  of  gas  shares,  the  bankrupt  pledges  the  certificates  as  a  security  for  advances; 
no  notice  having  been  given  to  the  company  until  after  the  act  of  bankruptcy,  the  shares  are  within  his  order 
and  disposition.  Spencer,  ex  parte,  3  Mont.  &  Ayr.  697.  The  bankrupt  had  deposited  with  A.  B.  as  a  secu- 
rity for  a  loan,  shares  in  a  foreign  mining  company,  accompanied  with  an  agreement  to  complete  the  trans- 
action when  required,  and  he  communicated  such  deposit  to  one  of  the  directors,  who  communicated  it  to  the 
board  before  the  act  of  bankruptcy  committed;  A.  B.  afterwards  sealed  up  the  shares,  and  entrusted  them  to 
the  bankrupt  to  keep  in  his  iron  safe  for  better  custody,  where  they  remained  until  three  weeks  before  the 
bankruptcy,  when  they  were  delivered  back;  held,  not  to  be  within  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy;  semhle,  shares  of  a  company,  possessing  lands  abroad  for  the  purposes  of 
trade,  are  not  to  be  deemed  real  property.     Ex  parte  Richardson,  3  Dfeac.  496;  and  1  Mont.  &  Ch.  43. 
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^owner  (n),  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dis- 
position as  owner,  the  commissioners  shall  have  power  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors  under  the  commission;  provided, 
*156  that  *nothing  herein  contained  shall  invalidate  or  affect  any  transfer  or 
assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made  as  a  security 
for  any  debt  or  debts,  either  by  way  of  mortgage  or  assignment,  duly 
registered  according  to  the  provisions  of  an  Act  of  Parliament  made  in  the 
fourth  year  of  his  present  Majesty,  intituled,  »dn  ^ct  for  the  Registering 
of  Vessels  (o). 

The  obvious  intention  of  this  provision  [p)  is  to  prevent  a  trader  from 
acquiring  a  false  and  delusive  credit  to  the  deception  of  others,  by  an 
apparent  property  in  goods  which  do  not  belong  to  him. 

Where  railway  shares  were  deposited  by  the  bankrupt's  partner  with  bankers,  as  security  for  acceptances  by 
a  third  party,  and  for  whom  the  bankers  had  discounted  them,  and  who,  being  managing  director  of  the 
company;  was  informed  at  tiie  time  of  renewing  the  bill  tliat  the  certificates  of  the  shares  had  been  so  de- 
posited; held,  that  as  the  bankrupt  had  parted  with  the  possession  of  Ihem,  and  that,  as  transfer  could  be 
made  without  tlie  authority  of  the  party  for  whose  use  they  had  been  so  deposited,  the  bankrupt  was  not  to 
be  deemed  the  reputed  owner,  and  the  shares  were  not  in  his  order  and  disposition.  Ex  parte  Harrison,  3 
Deac.  185;  and  3  Mont.  &.  Ayr.  596.  Where  the  same  party  was  secretary  to  two  offices,  with  one  of 
which  shares  were  deposited;  held  not  sufficient  notice  of  the  transfer  of  the  bankrupt's  interest  to  prevent 
l)ie  claim  of  reputed  ownership.  Bignold,  ex  parte,  ^DaSiC.  ISl;  and  3  Mont.  «&  Ayr.  477.  Where  certificates 
of  shares  of  a  foreign  bank  were  transmitted  to  the  bankrupts  on  a  contract  for  joint  purchase  of  them,  and 
clothed  with  a  trust  to  apply  the  proceeds,  when  disposed  of,  to  retire  bills  drawn  for  the  purchase;  held,  that 
they  were  not  within  the  order  and  disposition  as  the  property  of  the  bankrupt,  and  did  not  therefore  pass  to 
the  assignees.  Brown,  ex  parte,  3  Deac.  91;  3  Mont.  &  Ayr.  472.  Where  on  a  joint  commission  against  G. 
and  L.,  the  latter  obtained  his  certificate,  and  in  consideration  of  undertaking  to  pay  his  creditors  in  full 
within  a  certain  time,  obtained  a  deed  poll  to  enable  him  to  supersede,  and  they  also  executed  a  power  of 
attorney  to  enable  F.  to  receive  the  dividends  for  the  use  of  L.  and  do  what  was  requisite  to  enable  L.  to 
supersede.  The  consideration  was  never  performed,  and  afterwards  a  second  commission  issued  against  L.; 
held,  that  the  creditors,  and  not  F.,  were  entitled  to  receive  the  dividends,  and  that  the  reputed  ownership 
and  order  and  disposition  of  them  was  not  in  the  bankrupt.  Stnithers,  ex  parte,  3  Mont.  &  Ayr.  693.  So  are 
mortgages  and  sales  upon  condition  of  goods  and  chattels  as  well  as  absolute  sales.  Hornblower  v.  Proud,  2 
B.  &  A.  327.  And  so  is  a  mortgage  by  one  partner  to  another  of  his  moiety  of  his  stock  in  trade,  it  the 
partner  so  mortgaging  remain  in  possession  as  the  visible  proprietor  of  the  moiet}'.  Ibid,  A.,  the  owner  of 
lease  of  house  and  fixtures,  mortgages  both  and  becomes  bankrupt;  the  fixtures  do  not  pass  to  assignees  as 
goods  and  cliattels.  Boydell  v.  M'Michael,  1  C.  M.  &  R.  77.  All  goods  and  chattels  are  within  the  statute. 
Ships  ex  parte  Burn,  1  J.  &  W.  378.  Stephens  v.  Sale,  cited  1  Ves.  352.  Although  the  decisions  are  not  uni- 
form  on  the  subject,  the  general  rule  seems  to  be  that  fixtures  are  not  within  the  words  goods  and  chattels. 
In  the  cases  of  Coombs  v.  Beainnont,  Clarke  v.  Crownshaw,^  3  B.  &  Ad.  804,  Park,  J.  intimated  that  the  dis- 
tinction with  respect  to  fixtures  as  between  landlord  and  tenant,  did  not  prevail  under  the  statute.  In  Trapps 
V.  Harper,  the  Court  of  Exchequer  held  that  fixtures  might  pass  to  the  assignees  as  personal  property.  This 
seems,  however,  to  have  been  overruled  by  the  case  of  Boydell  v.  M'Michael,  1  C.  M.  &  R.  177,  and  is  op- 
posed to  the  current  of  authorities,  in  which  it  has  been  held  that  steam  engines,  boilers  {Hubbard  v.  Bagshaw, 

4  Simons,  326),  vats,  stills  and  utensils  {Home  v.  Baker,  9  East,  215;  Clarke  v.  Crownshaw,^  3  B.  &  Ad. 
804),  if  fixed  to  the  freehold,  do  not  pass  to  the  assignees.  And  see  Ex  parte  Lloyd,  1  Mont.  &  Ayr.  494. 
Ex  parte  Belcher,  2  Mont.  &  Ayr.  160.  Ex  parte  Wilson,  Ibid.  60.  In  Hubbard  v.  Bagshaw,  the  plate  of 
a  steam  engine  (which  formed  no  part  of  the  working  apparatus),  was  fixed  to  the  freehold;  every  other  part 
was  secured  by  bolts  and  screws,  and  might  be  removed  without  injury  to  the  building;  but  it  was  held  that 
the  steam  engine  did  not  pass. 

(n)  As  to  reputed  ownership,  see  the  oases  cited  below.  Where  household  furniture  and  stock,  in  pur- 
suance of  an  agreement  of  sale  of  a  house  and  furniture,  were  left  in  the  possession  of  the  seller  three 
months  after  the  sale,  it  was  held  that  they  did  not  pass  to  his  assignees,  the  sale  being  notorious  in  the 
neighbourhood.  Muller  v.  Moss,  1  M.  &  S.  335.  Where,  on  the  contrary,  a  house  was  let  on  a  lease  con- 
taining a  covenant  for  its  determination  on  the  lessee's  committing  an  act  of  bankruptcy,  and  by  another 
deed  the  furniture  was  demised  subject  to  a  similar  covenant,  and  the  jury  found  that  the  lessee  was  the 
reputed  owner  of  the  furniture,  it  was  held  that  it  passed  to  his  assignees.  Hickenbotham  v.  Groves,"^  2  C.  & 
P.  492. 

(o)  See  the  stat.  4  Geo.  4,  c.  41.  If  a  vendee  of  a  ship  neglect  to  take  possession  after  the  arrival  in  an 
English  port,  and  notice  thereof,  the  property  passes  to  the  assignees.  Mair  v.  Glennie,  4  M.  &  S.  240. 
Richardson  v.  Campbell,^  5  B.  &  A.  196.  An  "alteration  in  the  register  is  no  notice  to  the  world.  Kirkley  v. 
Hodgson,'^  1  B.  &  C.  588.     And  it  gives  no  validity  to  a  transfer  otherwise  invalid.     Robinson  v.  Macdonnell, 

5  M.  &.  S.  236;  and  Monkhouse  v.  Hay,  4  Moore,  549;  and  Hay  v.Fairbairn,  2  B.&  A.  193.  But  if  a  vendee 
of  ship  registered  in  his  name  take  possession  before  an  act  of  bankruptcy  committed  by  the  vendor,  the 
property  is  in  the  vendee.     Robinson  v.  Macdonnell,  2  B.  &  A.  134. 

(p)  The  language  is  nearly  the  same  with  that  of  the  stat.  21  Geo.  1,  c.  19,  s.  11. 
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Whether  particular  property  was  in  the  possession  of  the  bankrupt  at 
the  time  of  liis  batikrnptcy,  as  the  reputed  owner,  is  usually  a  question  of 
fact  under  the  particular  circumstances  of  the  case  {q), 

*VVhere  the  assignees  bring  the  action  to  recover  the  amount  of  the  *157 
goods  which  the  defendant  claims  as  his  own  property,  either  by  virtue  of 
a  sale  to  him  by  the  bankrupt,  or  as  being  originally  his  own,  it  is  incum- 
bent on  the  assignees  to  prove  that  the  goods  remained  in  the  possession 
of  the  bankrupt,  he  being  still  a  trader  (r)  up  to  the  time  of  the  bank- 
ruptcy [s),  and  that  he  was  the  reputed  owner,  and  appeared  to  have  the 
order  and  disposition  of  the  goods.  The  mere  possession  of  goods  in  a 
shop,  in  the  ordinary  course  of  business,  at  the  time  of  tlie  act  of  bank- 
ruptcy, is  prima  facie  evidence  for  the  assignees  under  the  statute  [t). 
Where,  according  to  the  course  and  usage  of  dealing,  in  respect  of  a  par- 
ticular subject  of  occupation  {e.  g.  a  colliery),  articles  used  may  either  be 
the  property  of  the  owner  or  lessee;  mere  possession  is  not,  it  seems,  a 

(7)  In  Vialker  v.  Burnell,  Dong.  303,  Lord  Mansfield,  C.  J.  left  it  as  a  question  for  the  jury,  whether 
Biner,  the  bankrupt,  was  in  possession  at  the  time  of  his  bankruptcy.  And  per  Duller,  J.  questions  of  this 
kind  have  more  of  fact  in  thetn  than  of  law.  The  sort  of  possession,  disposition,  &c.  are  facts  to  be  proved, 
and  are  for  the  consideration  of  the  jury.  Ibid.  And  Eyre,  C.  J.  in  Lingham  v.  Biggs,  1  B.  &  P.  82, 
approved  of  Mr.  J.  Buller's  observation,  an-"  he  added,  that  where  once  it  is  ascertained  whether  the  bank- 
rupt was  the  reputed  owner  or  not,  there  is  little  difficulty  in  deciding.''  From  that  reputed  ownership  false 
credit  arises,  from  that  false  credit  arises  the  mischief,  and  to  that  mischief  the  remedy  of  the  statute 
applies.  But  it  may  be  a  question  of  law.  A  tenant  had  the  possession  of  machinery  and  implements  for 
working-  a  colliery,  under  a  demise  of  the  colliery,  and  had  merely  a  qualified  properly  in  them,  subject  to 
the  terms  of  the  lease.  And  altliough  the  jury  found  that  the  tenant  at  the  time  of  his  bankruptcy  was  the 
reputed  owner,  and  found  for  the  plaintiffs  (the  assignees),  the  court  directed  a  verdict  to  be  entered  for 
the  defendant,  on  the  ground  that  in  point  of  law  the  tenant  never  had  a  possession,  order,  and  disposition, 
&c.  within  the  stat.  21  J.  1,  c.  19.  Note,  that  the  implements  and  machinery  were  to  be  valued  when  the 
lessee  yielded  up  the  premises,  and  the  difference  between  that  and  a  former  valuation  to  be  paid  by  the 
landlord  and  tenant,  according  as  the  second  valuation  was  greater  or  less  than  the  first.  The  lease  was 
determined  by  forfeitures,  and  it  was  held  that  the  landlord  was  entitled  to  the  whole  without  valuation. 
Storer  v.  Hunter,^  3  B.  &,  C.  468.  Note,  that  this  case  was  distinguished  from  those  of  Lingard  v.  Messiter,'^ 
1  B.  &  C.  308,  and  Kirkley  v.  Hodgson,'^  1  B.  &  C.  588,  on  the  ground  that  in  those  cases  the  bankrupt 
had  0t  one  time  been  the  owner  of  the  property.  In  the  above  case  of  Walker  v.  Burnett,  BuUer,  J. 
observes:  possession  of  goods  for  sale  in  a  shop  maj'  be  within  the  statute,  but  the  possession  ot  furniture  in 
a  house  is  no  more  evidence  of  a  right  to  that  furniture  than  of  a  right  to  the  house. — Where  goods  are 
sold,  but  remain  in  the  possession  of  the  vendor,  they  will  pass  to  his  assignees  on  his  bankruptcy,  unless 
something  be  done  to  render  the  change  notorious  to  the  public  at  large.  In  Knowles  v.  Horsefall,'^  5  B.  &• 
A.  134,  where  A.,  a  spirit-merchant,  sold  to  B.  several  casks  of  brandy,  some  of  which  were  in  his  own 
vaults,  and  others  in  the  vaults  of  a  regular  warehouse-keeper,  and  the  casks  were  to  remain  there  till  the 
vendee  could  conveniently  remove  them;  and  A.  became  bankrupt  before  any  removal  or  notice  to  the  ware- 
house-keeper;  it  was  held  that  they  passed  to  the  assignees.  Although  it  was  notorious  the  parties  carried 
on  the  wine  trade  at  the  place  where  the  parties  resided,  that  such  sale  had  taken  place,  and  although  the 
purchaser  had  put  a  mark  upon  them;  secus,  where  the  goods  were  left  in  the  possession  of  the  bankrupt 
only  till  they  could  be  conveniently  shipped,  1  Atk.  185.  In  Thnckwaite  v.  Cock,  3  Taunt.  487,  it  was  held, 
that  hops  which  were  sold,  but  remained  in  the  vendor's  possession  till  his  bankruptcy,  the  vendee  paying 
rent,  passed  tu  the  assignees,  although  it  was  according  to  tlie  custom  of  the  particular  trade  that  they  should 
so  remain.  But  where  wine  sold  by  the  bankrupt  was,  for  the  purchaser's  convenience,  bottled  and  deposited 
in  the  bankrupt's  cellar,  set  apart  in  a  particular  bin  marked  with  the  purchaser's  seal,  and  entered  in  the 
bankrupt's  books  as  belonging  to  the  purchaser,  it  was  held  not  to  be  within  the  statute.  Ex  parte  Marrahle, 
1  G.  &  J.  402.  Cnrruthers  v.  Payne,^  5  Bing.  270.  Where  goods  in  the  possession  of  an  agent  or  com- 
pany are  transferable  by  means  of  warrants,  a  transfer  by  delivery  of  the  warrant  usually  amounts  to  a 
complete  transfer  of  the  possession.  See  Lucas  v.  Dorrien,^  1  Moore,  29;  and  infra,  tit.  Vendor  and  Vendee. 
So  as  to  wines  in  the  London  Docks.  Ex  parte  Davenport,  M.  &  B.  Ifi5.  As  to  machinery  and  utensils 
annexed  to  the  freehold,  see  further  Trappes  v.  Harter,  3  Tyr.  603.  Bnydell  v.  MMichuel,  1  C.  M.  &  R.  77. 
Where  a  trnder  gave  a  creditor  an  order  to  receive  money  in  the  hands  of  A.,  and  directed  A.  to  transmit  it 
to  the  creditor,  and  whilst  it  was  in  the  hands  of  the  carrier  the  trader  became  bankrupt,  Ld.  Ellcnborough 
held  that  the  case  was  within  the  statute.  Hervey  v.  Liddiard,''  1  Starkic's  C.  123,  The  possession  of  u 
pawnee  is  not  the  possession  of  a  bankrupt  pawner.     Greening  v.  Clarke,^  4  B.  &  C.  316. 

(r)   Gordon  v.  East  India  Company,  7  T.  R.  228.  (s)   15  East,  21. 

it)  See  the  observation  of  Bailer,  J.  in  Walker  v.  Burnell,  Doug.  303,  secus,  {semble,)  as  to  the  possession 
of  furniture  in  a  house.     Ibid, 
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sufficient  foundation  for  presuming  ownership  in  the  occupier  (w);  in  such 
a  case,  possession  ought  not  to  raise  such  an  inference  in  the  mind  of  any 
cautious  person.  And  where  the  bankrupt  has  been  once  proved  to  be  the 
owner  of  goods,  and  to  be  in  possession  at  the  time  of  the  bankruptcy,  the 
onus  of  proving  a  change  of  possession  lies  on  the  party  who  claims  against 
the  assignees  (x). 

Proof  that  the  former  owner  of  a  ship  had  the  possession,  order,  and 
disposition  of  the  vessel,  up  to  the  time  of  his  bankruptcy,  was  held  to  be 
sufficient  to  vest  the  property  in  the  assignees,  although  he  had  assigned 
his  interest,  and  the  transfer  had  been  duly  registered,  according  to  the 
register  acts  (y).  So  (before  the  late  statute)  in  the  case  of  a  joint  interest 
in  a  ship,  mortgaged  by  the  bankrupt,  where  he  continued  in  the  manage- 
ment of  her,  together  with  the  part-owners,  and  acted  as  a  visible  part- 
owner  till  he  became  a  bankrupt  (z). 

Where  the  property  consists  of  household  furniture,  stock  in  trade,  or 
utensils  in  trade,  it  is  sufficient  that  the  bankrupt  remained  in  possession  of 
the  house,  and  carried  on  the  trade  as  the  apparent  owner  of  the  stock  and 
utensils,  up  to  the  time  of  the  bankruptcy.  As,  where  a  creditor  took  the 
household  furniture,  and  the  articles  belonging  to  a  coffee-house,  under  an 
execution  against  B.,  and  then  let  them  to  B.,  who  covenanted  not  to 
remove  them  without  the  owner's  consent,  and  permitted  B.  to  remain  in 
*158  *possession  as  before  (a).  After  the  seizure  of  ^.'s  stock  in  trade  upon  a 
Ji.  fa.  by  the  trader's  shopmen,  under  a  warrant  on  a  Saturday,  they  carried 
away  the  key,  but  opened  the  shop  again  on  Monday  morning,  and 
although  B.  did  not  interfere,  business  was  carried  on,  apparently,  as  usual, 
and  in  the  evening  of  the  Monday  B.  committed  an  act  of  bankruptcy;  it 
was  held  that  the  goods  passed  to  the  assignees,  notwithstanding  the  exe- 
cution, since  the  possession  of  the  servants  was  the  possession  of  the 
master  {b). 

So  where  B.  a  brewer,  being  in  partnership  with  ^.,  mortgaged  a  moiety 
of  the  stock  in  trade,  utensils,  debts,  &c.  to  C  in  trust  for  ^.,  but  continued 
in  possession,  and  acted  as  ./^.'s  partner  till  he,  B.,  became  bankrupt;  for 
being  in  possession,  and  acting  as  partner,  receiving  debts,  &c.  B.  was  as 
much  the  reputed  owner  as  ^.  (c).  So  where  ,/i.  sold  a  dyer's  plant  to  B., 
and  at  the  end  of  a  year  B.  covenanted  to  deliver  up  the  plant,  in  con- 
sideration of  c^.'s  cancelling  ^.'s  unpaid  notes,  which  he  had  given  to  ^. 

(m)  Per  Abbott,  C.  J.  in  Storer  v.  Hunter,^  3  B.  &  C.  376.     And  see  Thackwaite  v.  Cock,  3  Taunt.  487. 

(x)  Livgard  v.  Messiter?'  1  B.  &  C.  308.     Clark  v.  Crownsliaio,^  3  B.  &  Ad.  804. 

(y)  Hay  v.  Fnirbairn,  2  B.  &  A.  134.     Robinson  v.  McDonnell,  2  B.  &  A.  134. 

(z)  Hall  V.  Gurney,  Co.  B.  L.  5th  edit.  342.  See  the  slat.  6  Geo.  2,  c.  5,  s.  72.  It  seems  to  be  now  set- 
tied  that  the  share  of  a  dormant  partner  goes  to  the  assignees.  Ex  parte  Enderby,*  2  B.  &  C.  389.  And 
see  Ex  parte  Dyster,  2  Rose,  256.  Contra,  Caldwell  v.  Gregory,  1  Price,  119.  So  a  ship  registered  in  the 
name  of  one  owner,  but  suffered  to  be  in  the  possession,  order,  and  disposition  of  the  partnership,  passes  to 
the  assignees.     Ex  parte  Burn,  1  J.  &  W.  378. 

(a)  Lingham  v.  Biggs,  1  B.  &  P.  82.  Where  a  landlord  distrained  upon  the  goods  of  his  tenant,  which 
he  took  at  the  appraisement,  and  left  the  goods  in  the  possession  of  the  wife  of  the  tenant,  who  shortly 
after  became  bankrupt,  after  which  the  landlord  again  distrained  as  for  the  former  rent;  held,  that  the  goods 
were  in  the  order  and  disposition  of  the  bankrupt,  and  passed  to  the  assignees,  and  that  the  rent  having 
been  satisfied,  the  goods  could  not  be  again  distrained.  Ex  parte  Shuttleworth,  1  D.  &  Ch.  223.  And  see 
Toussaint  v.  Hartop,^  Holt's  C.  335.  Doker  v.  Hasler,  4  Bing.  479.  See  Longman  v.  Tripp,  2  N.  R.  67, 
as  to  the  publisher's  right  to  a  newspaper. 

(6)  Per  Ld.  Ellenborough,  C.  J.  Jackson  v.  Irwin,  2  Camp.  49.  And  see  Home  v.  Baker,  9  East,  215; 
Thackwaite  v.  Cock,  3  Taunt.  487.  But  see  Coldwell  v.  Gregory,  1  Price,  119.  So  in  Yates  v.  Powell,  cor. 
Abbott,  L.  C  J.  sittings  after  T.  T.  1823,  the  goods  had  been  taken  in  execution  twelve  months  before  at 
the  suit  of  the  trader's  brother;  but  the  sheriff  remained  in  possession  one  day  only,  and  then  the  bankrupt's 
son  took  possession,  and  carried  on  the  business,  bought  goods,  &c. 

(c)  Ryall  V.  Rolle,  1  Vcs.  248;  1  Wiis.  2G8;  1  Atk.  165.     Toussaint  v.  Hartop,^  Holt's  C.  335. 
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in  payment  for  the  plant;  and  it  was  stipulated  thatt/^.  should  let  the  plant 
to  B.  for  a  term,  with  a  proviso  that  B.  should  deliver  up  the  plant,  and 
that  Ji.  might  take  possession  of  it  upon  the  failure  in  payment  of  rent. 
There  was  a  memorandum  that  B  had  given  possession  to  ^.  by  the 
delivery  of  a  single  winch;  B.  remained  in  possession  till  his  bankruptcy, 
and  it  was  held  that  the  property  vested  in  the  assignees  {d). 

Jl.,di  trader  and  an  officer  in  the  East  India  Company's  service,  assigned 
his  privilege  of  shipping  goods  to  England  to  B.,  but  (such  an  assignment 
being  prohibited),  the  goods  were  shipped,  entered,  warehoused,  and  sold 
in  c^.'s  name,  and  the  proceeds  were  carried  to  his  account;  but  before  he 
received  them  from  the  company  he  became  a  bankrupt;  it  was  held  that 
the  assignees  were  entitled  to  such  proceeds  (e).  So  where  Ji.,  a  distiller, 
leased  to  B.  (his  former  partner,)  and  C.  a  distill-house,"with  the  stills,  vats 
and  utensils,  which  had  before  been  used  by  A.  and  B.,  and  after  this  B. 
and  C.  carried  on  business  as  partners,  in  possession  of  the  premises  and 
utensils,  till  they  became  bankrupt;  the  court  were  of  opinion  that  the 
bankrupts  had,  at  the  time  of  the  bankruptcy,  acquired  the  reputed  owner- 
ship of  the  vats  and  utensils  (which  were  moveable),  and  had  thereby 
acquired  the  real  ownership  for  their  creditors  (/). 

Where  t^.  who  kept  a  public-house,  asserted  that  she  was  married  to  P., 
and  entered  his  name  at  the  Excise  Office,  with  a  note  in  the  margin 
*"  married,"  and  P.  afterwards  had  the  license,  and  continued  in  posses-  *159 
sion  of  the  house  and  goods  till  he  became  a  bankrupt,  the  court  held  that 
A.  could  not,  after  asserting  that  P.  was  her  husband,  claim  them  as  her 
sole  property  {g).  So  where  the  trustees  for  the  wife  of  B.  and  her  children 
by  a  former  husband,  permitted  B.  to  remain  in  possession  of  the  goods 
(on  condition  that  he  should  pay  to  them  certain  sums  for  the  use  of  the 
children,)  until  the  evening  before  he  committed  an  act  of  bankruptcy,  the 
case  was  held  to  be  within  the  statute  (A), 

Evidence  of  reputation  is  admissible  to  prove  the  defendant  to  be  the 
reputed  owner,  where  the  reputation  is  supported  by  facts;  but  bare  repu- 
tation, unsupported  by  facts,  although  perhaps  admissible,  is  insufficient 
evidence  to  prove  an  apparent  ownership  under  the  statute  {i). 

The  presumption  arising  from  the  bankrupt's  possession  of  property  at  proof  in 
the  time  of  the  bankruptcy  is  frequently  capable  of  being  answered  and  answer, 
explained  away  by  evidence  which  shows  that  possession  was  given  up 
by  the  bankrupt,  as  far  as  the  nature  of  the  case  admitted;  or  that  there 
was  not  such  a  permissive  possession  as  is  contemplated  by  the  statute. 
For  the  mere  possession  of  the  property  by  the  bankrupt  is  not  in  itself 
sufficient  to  entitle  the  assignees  to  claim  it  for  the  creditors. 

Where  there  is  a  possession,  without  any  wilful  permission  on  the  part 
of  the  owner  which  may  delude  creditors,  the  case  is  not  within  the  sta- 
tute; as  where,  first,  such  possession  is  delivered  as  the  circumstances  of 
the  case  will  permit;  ox,secojidly,  where  the  bankrupt  has  possession  as 
executor  {k)  or  administrator;  or  where  the  husband  has  possession  of  the 
separate  property  of  the  wife  (/);  or  has  a  mere  temporary  custody  of  it;  or 

{d)  Bryson  v.  Wylie,  1  B.  &  P.  83,  n.  (e)  Gordon  v.  The  East  India  Company,  7  T.  R.  228. 

(/)  Home  V.  Baker,  9  East,  215. 

(g)  Mace  V.  Cadell,  Cowp.  232.  (h)  Darby  and  others  v.  Smith,  8  T.  R.  82. 

(i)  Oliver  v.  Bartlett,^  1  B.  &  B.  269.  So  evidence  of  a  contrary  reputation  is  evidence  for  the  defendant, 
Gurr  V.  Brilton,^  Holt's  C.  327.  And  see  Muller  v.  Moss,  I  M.  &S.  335;  Lingham  v.  Biggs,  1  B.  &  P.  82; 
Home  v.  Baker,  9  East,  215. 

(k)  Ex  parte  Marsh,  1  Atk.  159;  3  P.  Wms.  187;  3  Burr.  1366. 

(0  Jarman  v.   Wooloton,  3  T.  R.  618. 
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has  the  possession  for  such  a  purpose  as  exdndes  the  presumption  of 
ownership,  and  consequently  where  no  delusion  can  arise;  as  where  the 
bankrupt  has  possession  as  factor  (m),  or  as  bailee,  or  as  a  banker  for  a 
specific  purpose.  Thirdly,  the  owner  may  show  that  in  point  of  fact  the 
bankrupt  was  not  the  reputed  owner.  Lastly,  the  defendant  may  show 
that  the  possession  was  adverse  {n). 
That  ac  1st-  Where  a  ship  or  cargo  is  sold  whilst  the  ship  is  at  sea,  then,  since 
tual  posses- actual  possessiou  cannot  be  taken  before  her  return,  it  is  sufficient  if  in  the 
sioncannotj^^g^j^^j^^g  ^\^q  grand  bill  of  sale  and  bill  of  lading  be  transferred,  for  there 
^'^''°'  was  no  other  way  of  delivering  possession  (o).  So  where  a  trader,  as  a 
security  for  money  lent,  assigned  the  bills  of  lading  and  policies  of  insu- 
rance of  the  cargo  of  a  ship  at  sea,  and  the  policies  were  indorsed  to  the 
lender,  the  trader  became  bankrupt,  and  Lord  Hardwicke,  C.  held,  that 
since  everything  which  could  show  a  right  to  the  cargo  had  been  delivered 
over  to  the  defendant  (against  whom  the  assignees  had  filed  a  bill)  the 
bankrupt  could  no  longer  be  said  to  have  the  order  and  disposition  of 
it  {p).  So  where  a  trader,  as  a  security  for  a  debt  due  to  the  defendant, 
agreed  to  assign  the  cargo  of  a  ship  homeward  bound,  and  to  deposit  the 
policy  of  insurance  on  the  goods  with  the  defendant,  and  to  indorse  and 
*160  deliver  the  bills  of  lading  *lo  him  as  soon  as  they  arrived;  the  policy  and 
letters  of  advice  were  accordingly  deposited  with  the  defendant,  and  the 
bill  of  lading  was  indorsed  to  him  as  soon  as  it  arrived,  but  after  an  act  of 
bankruptcy  committed  by  the  trader.  The  defendant  obtained  possession 
of  the  cargo,  and  on  trover  brought  by  the  assignees,  the  court  held  that 
the  case  oi Brown  v.  Heathcote  strongly  applied;  since,  although  in  that 
case  there  was  an  assignment  of  the  bill  of  lading,  and  in  this,  only  an 
agreement  to  assign,  this  circumstance  made  no  difference,  since  in  both 
cases  the  title  was  merely  an  equitable  one  {q). 

Where  the  ship  was  in  an  Irish  port  at  the  time  when  the  owner  mort- 
gaged her,  and  delivered  all  the  deeds,  &c.  to  the  mortgagee,  and  during 
the  space  of  a  month  the  mortgagee  might  have  taken  possession  of  her  in 
the  Irish  port,  it  was  held,  that  the  delivery  of  the  muniments  constituted  a 
sufficient  possession,  and  that  the  mortgagee  was  not  bound  to  take  pos- 
session of  her  in  a  foreign  port  (r). 

Where  «/?.,  a  trader,  deposited  with  B.  a  bill  of  sale,  of  a  sixteenth  part 
of  a  ship  not  at  sea,  and  there  was  no  evidence  that  the  trader  had  acted  • 
as  owner  after  the  deposit.  Lord  Thurlow,  C.  held,  that  B.  was  entitled  to 
the  produce  of  the  bill  of  sale  against  the  assignees  of  Jl.,  who  had  be- 
come bankrupt;  since  in  the  case  of  assignments  of  shares  of  ships  this 
seemed  to  be  the  only  way  of  delivering  possession  {s). 
Possession  2dly.  It  has  been  held,  that  where  the  bankrupt  has  possession  of  the 
tor,  &c.      goods  as  an  executor  or  administrator,  or  under  a  trust  (/),  the  case  is  not 

(m)  Ex  parte  Chion,  3  P.  Will.  187,  n.  Cullen's  B.  L.  225. 

(n)  Smith  v.  Topping,^  5  B.  &  Ad.  674. 

(o)  Brown  v.  Heathcote,  1  Atk.  160.  Atkinson  v.  Maling,  2  T.  R.  462.  Lempriere  v.  Pasley,  2  T.  R. 
485;  supra  15,  note  (s),  156,  note  (o). 

(/))  Brown  v.  Heathcote,  1  Atk.  160.  {q)  Lempriere  v.  Pasley,  2  T.  R.  485. 

(r)  Ex  parte  Batson,  3  Bro.  C.  C.  362.     See  also  Atkinson  v.  Moling,  2  T.  R.  462. 

(»)  Ex  parte  Stadgroom,  1  Yes.  jun.  163.     See  also  Mantonv.  Moore,  7  T.  R.  67. 

(t)  Shaftesbury,  Earl  of,  v.  Russell,^  1  B.  &  C.  666,  where  the  Duke  of  Marlborough,  as  the  owner  of 
an  estate,  had  the  use  of  furniture  which  was  settled  in  trustees  in  trust  to  permit  the  owner  of  the  estate  to 
use  it,  and  it  was  held,  that  on  tJic  h  mkruptcy  of  the  duke  the  furniture  would  not  Imve  passed  to  his  assig'- 
nees.  So  where  a  testator  directed  lliat,  in  case  his  son  should  carry  on  his  trade,  his  house  and  furniture 
should  not  be  sold,  but  that  his  trustees  should  permit  his  widow  and  children  to  reside  in  the  dwelling- 
house,  and  have  the  use  of  tlic  furniture,  it  was  held  that  the  furniture  did  not  pass  to  the  assignees  of  the 
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within  tlie  statute  {u);  so  that  where  an  executor  becomes  bankrupt,  the 
commissioners  cannot  seize  even  money  which  belonged  to  the  testator,  if 
it  can  be  specifically  distinguished  from  the  property  of  the  bankrupt  him- 
self (a:).  Neither  does  it  extend  to  a  possession  by  the  bankrupt  as  a 
trustee  for  another;  as,  where  a  trader  bought  South  Sea  stock  for  /.  S.  in 
his  own  name,  but  entered  it  in  his  book  as  bought  for  /.  *S'.,  after  which 
he  became  bankrupt,  it  was  held  that  /.  *S'.  was  entitled  to  the  stock  (i/). 
So  where  the  liusband  has  possession  of  the  separate  property  of  the  wife, 
settled  in  *trustees  upon  her  before  marriage  (z).  So  where  the  bankrupt  *161 
has  possession  as  a  mere  factor  or  agent  for  sale  («).  As  where  a  carpenter 
receives  timber  to  convert  into  a  waggon  (b):  or  a  tailor  cloth  to  work  up 
into  clothes  (c).  It  was  agreed  between  F.  and  K.,  that  K.  sliould  contract 
with  the  commissioners  of  the  Victualling-ofRce  to  do  certain  work  in  his 
own  name;  that  he  should  have  a  guinea  per  week,  and  one-fourth  of  the 
clear  profits,  and  that  F.  should  supply  timber  for  tlie  purpose.  Timber 
was  accordingly  supplied  by  F.,  and  was  received  by  the  King's  officers 
in  the  yard  where  the  work  was  to  be  done.  F.  was  one  of  AVs  sureties, 
which,  according  to  the  practice  as  to  government  contracts,  would  not 

mother  and  son.  Ex  parte  Martin,  2  Rose,  331.  Stock  transferred  by  the  accoiintant-gfcneral  into  the 
name  of  the  mortgagee  without  the  privity  of  the  mortgagor,  does  not  pass.  Ejf  parte  Richardson,  Buck. 
480.  But  by  true  owner  is  meant  legal  owner;  and  where  a  trustee  sold,  and  let  the  purchaser  into  posses- 
sion before  payment,  the  property  was  held  to  pass.  Ex  parte  Dale,  Buck.  365.  In  general,  property 
which  the  bankrupt  holds  as  trustee  only,  does  not  pass  to  his  assignees.  Winch  v.  Keeley,  1  T.  R.  619. 
Taylor  v.  Plumer,  3  M.  &.  S.  576.  Smith  v.  Pickering,  Peakc,  50.  Ex  parte  Watkins,  1  Mont.  & 
Ayr.  689. 

(u)  Ex  parte  Ellis,  1  Atk.  101:  4  T.  R.  6-39.  Ex  parte  Marsh,  1  Atk.  159.  But  if  a  person  entitled  to 
take  out  administration  neglect  to  do  so,  and  he  becomes  bankrupt,  the  goods  pass  to  the  assignees,  although 
he  takes  out  administration  after  the  bankruptcy.     Fux  v.  Fisher,^  3  B.  &,  A.  135. 

(x)  Per  Lord  Mansfield,  3  Burr.  1366,  1  Atk.  101. 

{yi  By  Lord  Parker,  C.  Ex  parte  Chion,  3  P.  VVms.  187.  And  see  Lord  Mansfield's  observations  in 
Mace  V.  Cadell,  Cow  p.  233. 

(z)  Jarman  v.  Wooloton,  3.  T.  R.  618.  But  if  property  be  settled  on  the  wife  to  enable  her  to  carry  on  a 
separate  trade,  and  the  husband  intermeddle,  the  property  will  be  liable  to  his  debts.  Ibid.  So  if  the 
bankrupt  have  tlie  possession  of  goods  which  come  to  his  wife  as  administratrix,  where  some  of  the  next  of 
kin  are  infants,  they  do  not  pass  to  his  assignees  ( Viner  v.  Cadell,  3  Esp.  388);  but  if  she  takes  a  beneficial 
interest  in  the  property,  her  own  share  passes  to  the  assignees  who  become  tenants  in  common  with  her  in 
her  representative  capacity.  Ibid.  The  goods  of  a  woman  married  to,  and  living  with  an  insolvent,  and 
being  ignorant  that  he  had  a  former  wife  living,  do  not  pass  to  the  assignees.  Secus,  if  she  allow  him  to 
continue  in  possession  after  discovering  the  former  marriage.  Miller  v,  Demetz,  1  Mo.  &  R.  479.  See  also 
Dean  v.  Brown,  3  B.  &-  C.  336. 

(a)  Per  Lord  King,  C.  in  Godfrey  v,  Furzo,  3  P.  Wms.  186.  Per  Ld.  Mansfield,  in  Mace  v.  Cadell,Cowp. 
233.  And  see  the  observations  of  Lawrence,  J.  in  Home  v.  Baker,  9  East,  215.  See  Atkins  v.  Barwick,  1 
Str.  165;  Fort.  353;  10  Mod.  431.  Harnian  v.  Fisher,  Cowp.  125.  So  if  the  factor  take  notes  in  payment, 
or  exchanges  the  goods  for  other  goods,  the  notes  or  property  do  not  pass  to  the  assignees.  Whitcomb  v. 
Jacob,  1  Salk.  160.  And  see  Taylor  v.  Planter,  3  M.  &  S.  562.  Otherwise,  if  the  factor  sells  and  receives 
the  price  before  the  bankruptcy,  the  principal  must  come  in  with  the  rest  of  the  creditors.  Scott  v.Surman, 
Willes,  490.  But  if  the  price  be  not  paid  before  the  bankruptcy,  but  is  afterwards  received  by  the  assignees, 
the  principal  may  sue  them.  lb.  Goods  sent  on  sale  and  return  are  within  the  statute,  if  the  party  retain 
them  after  a  reasonable  time  for  making  his  election  has  expired.  Livesay  v.  Hood,  2  Camp.  83.  Gibson 
V.  Bray, 2  I  Moore,  519;  8  Taunt.  76.  Neate  v.  Ball,2  East,  117.  Aliter,  if  a  reasonable  time  has  not 
elapsed,  as  if  the  goods  were  not  received  till  the  evening  before  the  bankruptcy.^  1  Moore  519;  8  Taunt. 
76.  Where  there  was  a  custom  that  the  purchaser  of  hops  should  leave  them  in  the  vendor's  warehouse  for 
the  purpose  of  sale,  it  was  held  that  they  passed  to  his  assignee.  Thackwaite  v.  Cock,  3  Taunt.  487.  Where 
foreign  merchants,  through  their  agents,  procured  consignments  and  remitted  bills  to  the  consignees  for  the 
amount,  and  informed  the  consignors  of  having  so  done,  but  before  payment  the  agents  became  bankrupt; 
held,  that  the  latter  were  to  be  deemed  agents  through  the  whole  transaction,  and  that,  notwithstanding  the 
claim  of  the  agents  or  the  consignees,  the  consignors  were  entitled  to  recover  the  bills  from  such  agents.  In 
re  Douglass,  1  Mont.  &  Ch.  (b)  1.  Where  foreign  merchants  remitted  bills  to  factors,  who  sold  them  and 
entered  tlie  amount  of  the  price  in  their  books  to  the  credit  of  the  principals,  who  had  the  right  of  drawing 
on  them  to  the  amount;  held,  that  upon  the  bankruptcy  of  the  factors  the  principals  were  entitled  to  the 
proceeds  of  the  bills,  and  that  the  bankrupts  having  indorsed  them  in  their  own  names,  were  not  to  be 
deemed  the  owners  of  them.     Ex  parte  Pauli,  3  Deac.  109.     And  see  Scott  v.  Surman,  Willes,  405. 

(6)  Collins  V.  Forbes,  3  T.  R.  316.  (c)  Ibid. 
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have  been  allowed,  had  it  been  known  that  he  was  concerned  in  the  con- 
tract. K.  became  bankrupt,  and  F.  took  possession  of  the  timber;  and 
upon  an  action  brought  by  the  assignees  of  K.,  it  was  held  that  the  case 
did  not  fall  within  the  statute,  since  there  was  tiever  any  sale  of  the  timber 
to  A'.,  nor  any  general  delivery,  so  as  to  give  him  the  absolute  disposition 
of  it;  and  the  storekeepers  would  not  have  permitted  K.  himself  to  have 
sold  the  timber  to  any  other  person,  since  they  considered  it  as  delivered 
solely  for  the  purpose  of  the  contract  [d). 
*162  *So  the  owner  may  show  that  a  banker,  at  the  time  he  became  bankrupt, 
Possession  had  possession  of  specific  money  or  bills  of  his  in  his  hands,  not  upon  a 
as  banker,  general  or  running  account  between  them,  but  for  some  specific  purpose. 
The  decision,  however,  of  questions  between  the  assignees  of  bankers  at 
the  time  of  the  bankruptcy  seldom,  if  ever,  turns  upon  the  question  of  re- 
puted ownership:  for  it  seems  to  be  clear,  that  the  mere  possession  of  bills 
of  exchange  by  a  banker  at  the  time  of  his  bankruptcy,  where  the  property 
and  ownership  remain  in  the  customer,  does  not  give  the  banker  the  order 
and  disposition  of  them  within  the  terms  of  the  statute  (e).  So  the  mere 
custody  by  a  bailee,  for  a  specific  purpose,  is  not  within  the  statute  (/). 
Reputation  3dly.  Notwithstanding  the  actual  possession  by  the  bankrupt  at  the  time 
and  usage,  of  the  bankruptcy,  since  the  fact  of  reputed  ownership  is  usually  a  question 
for  the  jury  [g),  the  defendant  may  show  that  the  bankrupt  was  not  in  fact 
the  rejjuted  owner:  as  for  instance,  that  there  is  a  known  usage  in  the 
bankrupt's  trade  to  rent  on  hire  the  utensils  and  articles  used  in  the  trade, 
since  there  the  possession  and  use  of  such  utensils  and  articles  would  raise 
no  presumption  of  ownership  (A). 

Where,  by  an  agreement  between  the  vendor  and  vendee  of  a  house,  it 
was  agreed  that  formal  possession  should  be  given  to  the  vendee,  but  that 
the  vendor  should  remain  in  possession  for  three  months,  and  the  agreement 
was  notorious  in  the  neighbourhood,  and  formal  possession  was  given,  and 
the  purchase-money  paid,  and  during  the  three  months  whilst  the  vendor 
continued  in  the  house  he  became  bankrupt,  the  court  held  that  the  case 
was  not  within  the  statute;  for  during  the  three  months  the  bankrupt  was 
in  of  his  own  right  as  owner,  and  not  by  permission  of  the  true  owner;  and 
because  the  transfer  being  notorious,  no  person  was  deceived;  and  that 
the  fact  of  reputed  ownership  ought  to  have  been  found  to  raise  the  ques- 
tion {i).  The  defendant  may  also  rebut  the  evidence  to  prove  that  the 
bankrupt  was  the  reputed  owner,  by  evidence  of  a  contrary  reputation  of 
ownership  in  himself. 

(d)  Ibid.  See  the  observations  of  Lawrence,  J.  in  Gordon  v.  East  India  Company  (7  T.  R.  237),  that 
the  court  proceeded  on  the  ground  that  the  bankrupt  had  possession  of  the  property  for  a  special  purpose 
only. 

(e)  The  mere  custody  of  such  bills,  in  order  that  the  banker  may  receive  money  upon  them  when  due, 
does  not  give  him  the  order  and  disposition  of  them  within  the  statute.  See  the  observations  of  Holroyd,  J. 
in  Thompson  v.  Gilea,^  2  B.  &  C.  422. 

(/)  The  plaintiff  ordered  a  chariot,  and  paid  for  it,  and  afterwards  sent  it  back  for  alteration,  which  being 
delayed,  he  sent  for  it  six  or  seven  times,  and  afterwards  ordered  it  to  be  sold;  whilst  standing  in  the  builder's 
warehouse,  the  latter  became  bankrupt;  it  was  held,  first,  that  it  was  not  to  be  deemed  within  this  clause  of 
the  Act,  and  that  the  assignees  were  not  protected  from  an  action  of  trover  after  three  months  from  the  con- 
version, by  the  stat.  6  G.  4,  c.  16,  s.  44;  tiie  words  "  any  act  done"  not  applying  to  the  pecuniary  arrange- 
ment or  disposition  of  the  bankrupt's  property  by  the  assignees,  but  to  acts  done  for  the  purpose  of  taking 
possession  thereof  by  the  commissioners  or  others  acting  under  their  warrant.  Carruthers  v.  Payne,^  5 
Bing.  270. 

(g)  See  Mullar  v.  Moss,  1  M.  &,  S.  335. 

(A)  See  the  observations  in  Home  v.  Baker,  9  East,  215. 

(f)  Mullar  V.  Moss,  1  M.  &-  S.  335.  And  see  Eastwood  v.  Brown,^  1  R.  &  M.  312;  and  Latimer  v.  Bat. 
»on,*  4  B.  &  C.  652;  and  supra. 
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2ndly.  That  the  right  to  particular  property  vested  in  the  bankrupt  by 
dehvery,  &c.,  and  passed  to  his  assignees. 

The  pecuhar  privilege  which  the  law  lias  conceded  to  the  vendor  of  goods  stoppage 
to  a  bankrupt,  of  stopping  them  in  transitu  before  they  come,  in  technical  in  transitu, 
language,  to  the  very  touch  of  the  consignee  [k),  frequently  imposes  upon 
the  ^assignees  the  necessity  of  proving,  not  only  that  there  was  such  a     *163 
delivery  of  goods  to  an  agent  of  the  trader  as  would  in  ordinary  cases  vest 
the  property  in  him  absolutely,  as  by  a  delivery  to  a  carrier;  but  also,  that 
the  transitus  of  the  goods  was  actually  completed. 

Whether  the  stoppage  was  in  trayisitii,  or  was  completely  determined,  Proof  of 
is  ordinarily  a  question  of  law  (/),     In  order  to  raise  that  question,  it  istitleinthe 
usually  material  to  prove  on  whose  risk  and  account  the  goods  were  sent;*'"''^'^*^'"' 
the  character  and  situation  of  the  agent  in  whose  actual  possession  the 
goods  were  at  the  time  of  stoppage  (??z);  by  whom  employed,  and  by  whom 
to  be  paid;  the  possession,  indorsement,  &c.  of  the  bill  of  lading  (?i):  the 
place  and  object  of  destination  (o),and  the  nature  of  the  acts  exercised  upon 
them  in  their  progress  {p),  with  a  view  to  take  possession  of  them. 

In  order  to  show  a  termination  of  the  transitus,  it  is  essential  to  prove  Termina- 
either  an  actual  or  constructive  delivery  (c?)  to  the  vendee  or  his  repre-t'o"of 
sentative.  *^-^'^"^- 

{k)  If  a  party  contract  for  the  purchase  of  goods  on  specific  credit,  and  nothing  be  said  as  to  the  time  of 
delivery,  both  right  of  property  and  posseission  vest  in  the  vendee;  but  his  right  is  not  absolute,  but  liable 
to  be  defeated  by  his  previous  insolvency,  before  actual  possession.  Bloxam  v.  Sanders,^  4  B.  &  C.  941. 
Tooke  v.  Hollingsworth,  5  T.  &  R.  215;  and  this  is  on  the  ground  of  fraud  upon  the  vendor;  per  Lord  Kenyon. 
In  such  cases,  therefore,  the  assignees  cannot  maintain  trover.  Qu.  Whether  default  in  payment  at  the 
time  when  the  credit  expires  destroys  the  right  of  possession.  Per  Bayley,  J.'  4  B.  &  C.  948.  Semble  not, 
for  the  payment  in  such  case  is  not  cither  a  precedent  or  concurrent  consideration. 

(/)  See  Feise  v.  Wray,  3  East,  93;  Mills  v.  Ball,  2  B.  &  P.  457:  3  B.  &  P.  119,  469;  5  East,  176;  14  East, 
308;  2  H.  B.  504.  Part  payment  does  not  take  away  the  right  of  stoppage.  (Hodgson  v.  Loy,  7  T.  R.  440. 
Feise  v.  Wray,  3  East,  93)  Nor  does  the  usage  of  carriers  to  insist  on  a  lien  on  goods  for  a  general  balance 
of  account  between  them  and  the  consignees,  at  all  affect  the  right.     Oppenlieim  v.  Russel,  3  B.  &,  P.  42. 

(m)  If  he  was  the  mere  agent  of  the  consignor,  at  whose  risk  the  goods  were  sent,  the  delivery  to  him 
would  not  vest  any  property  in  the  consignee;  and  the  question,  whether  the  property  was  divested  by  a 
stoppage  in  transitu  would  not  arise.  See  Coxe  v.  Harden,  4  East,  21 1.  Walley  v.  Montgomery,  3  East, 
585.  Sec,  as  to  the  delivery  of  plate  by  a  silversmith  to  an  engraver,  who  was  to  be  paid  by  the  vendor,  to 
get  the  vendee's  arms  engraved  thereon.  Owenson  v.  Morse,  7  T.  R.  64.  As  lo  goods  delivered  by  the 
consignor  on  board  a  ship  chartered  by  the  consignee,  see  Bohtlingk  v.  Inglis,  3  East,  381;  Inglis  v.  Usher- 
wood,  1  East,  515;  Coxe  v.  Harden,  4  East,  211.     To  a  wharfinger,  Mills  v.  Ball,  2  B.  &  P.  457. 

(n)  In  general,  the  indorsement  by  the  consignee  of  the  bill  of  lading  for  a  valuable  consideration,  will 
devest  the  right  of  stoppage.  Lickbarrow  v.  Mason,  2  T.  R.  63;  2  H.  B.  211;  5  T.  R.  367.  Feise  v.  Wray, 
3  East,  93.     Otherwise,  where  there  is  no  consideralion.     Newsom  v.  Thornton,  6  East,  17. 

(0)  Dixon  v.  Baldwin,  5  East,  175.  Leeds  v.  Wright,  3  B.  &  P.  320.  Scott  v.  Petit,  3  B.  &  P.  469. 
The  general  rule  seems  to  be,  that  if  by  appointment,  as  between  the  consignor  and  consignee,  the  goods 
are  to  be  sent  to  a  particular  place  where  they  are  to  wait  the  orders  of  the  vendee  as  to  any  further  desti- 
nation, the  transitus  is  completed  when  they  arrive  there.     Vide  infra,  note  (q). 

(p)  The  putting  a  mark  on  the  goods  by  the  assignee  of  the  consignee,  at  the  inn  whither  they  were 
sent  for  the  latter,  held  to  divest  the  consignor's  right  of  stoppage  in  transitu.  Ellis  v.  Hunt,  3  T.  R.  464. 
And  see  Coxe  v.  Harden,  4  East,  211. 

(q)  As  by  the  delivery  of  the  key  of  the  warehouse  in  which  the  goods  are  deposited.  Ellis  v.  Hunt,  3 
T.  R.  464.  Copeland  v.  Stein,  8  T.  R.  199.  By  payment  of  rent  for  the  warehouse.  Hurry  v.  Mangles,  1 
Camp.  452;  Harman  v.  Anderson,  2  Camp.  243.  The  lodgment  of  a  delivery-note  with  the  wharfinger. 
{Ibid.)  By  a  part  delivery,  where  there  is  no  intention  to  separate  part  from  the  rest  (Slubey  v.  Heyward, 
2  H.  B.  505;  Hammond  v.  Anderson.  1  N.  R.  69;  Ex  parte  Gwynne,  12  Ves.  jun.  379;  Stoveld  v.  Hughes, 
14  East,  308);  by  delivery  at  the  warehouse  of  the  vendee's  agent,  where  no  ulterior  or  more  complete 
delivery  is  contemplated.  Leeds  v.  Wright,  3  B.  &  P.  320.  And  see  3  B  &  P.  127;  Scott  v.  Pettit,  3.  B. 
&  P.  469.  As  where  they  are  sent  to  an  agent  who,  under  general  orders  from  the  vendor,  sends  them  to 
a  packer  (Ibid);  or  by  an  act  of  ownership,  exercised  by  the  vendee  whilst  the  goods  are  in  the  hands  of 
his  agent,  although  they  have  not  reached  the  place  of  ultimate  destination  (Wright  v.  Lawes,  4  Esp.  C. 
282);  by  delivery  on  board  a  ship  chartered  and  fitted  out  by  the  vendee  (Fowler  v.  Kymer,  cited  7  T.  R. 
442;  1  East,  552;  3  East,  396);  by  reaching  an  expeditor,  who  holds  them  till  he  receives  orders  for  their 
further  destination  (Dixon  v.  Baldwin,  5  East,  175);  by  being  sent  by  the  vendor  to  the  ultimate  place  of 
destination,  mentioned  by  the  vendee.    Rowe  v.  Pickford,^  1  Moore,  526.    The  vendee  usually  allowed  goods 
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Property  in  *Another  class  ill  which  proof  of  the  bankrupt's  title,  by  a  change  of 
banker.  pro[)erty,  belongs  to  the  assignees,  consists  of  cases  which  arise  between 
the  assignees  ot  a  banker  and  his  customers.  For  the  ordinary  rule  is,  that 
bills  and  securities  sent  to  a  banker  are  deposited  for  a  specific  purpose,  in 
which  case  they  do  not  pass  to  the  assignees,  and  consequently  it  lies  on  the 
assignees  to  prove  a  change  of  property.  The  general  principle  of  law  as 
between  the  banker  and  a  customer  is,  that  the  banker  stands  in  the  situa- 
tion of  a /«ci'or;  that  he  holds  the  bills  of  a  customer  transmitted  before 
they  are  due,  as  the  agent  of  such  customer,  for  the  purpose  of  obtaining 
payuient,  and  with  a  right  of  lien  for  advances  made  on  the  credit  of  such 
bills  (;-);  consequently,  if  a  customer  send  bills  to  a  banker,  and  they  re- 
main in  specie  in  the  hands  of  such  banker  till  the  bankruptcy,  they  con- 
tinue to  be  the  property  of  the  customer,  notwithstanding  the  bankruptcy  (*). 

brought  by  the  defendant,  a  carrier,  to  remain  at  his  warehouse  until  distributed  by  his  orders  to  his  cus- 
tomers, and  the  jury  found  that  the  warehouse  was  the  final  destination,  held  that  the  transiius  was  at  an 
end.  and  that  the  vendor's  right  of  stoppage  was  also  gone.  Allan  v.  Gripper,  2  C.  &,  J.  218.  The  plaintiff 
being  previously  indebted  to  the  defendants,  purchased  a  butt  of  sherry  of  the  defendants,  which  was  to 
remain  in  the  docks  undelivered  and  upon  becoming  embarrassed  he  had  offered  tlie  defendants  to  take  it 
back,  which  was  refused,  and  an  arrangement  for  a  composition  was  afterwards  entered  into  with  the 
creditors,  the  defendants  being  parties,  and  a  sum  set  opposite  their  names  including  the  sherry,  and  they 
received  the  first  and  largest  instalment,  but  upon  demand  refused  to  deliver  the  wine,  or  sign  the  release, 
although  they  admitted  it  to  iiave  been  included  in  the  composition;  held,  that  having  obtained  by  the  agree- 
ment security  for  the  whole  of  their  debt,  the  right  of  stoppage  in  transitu  was  gone.  Nichols  v.  Hart,^  5 
C.  &.P.  179. 

But  such  a  delivery  as  would  be  sufficient  in  the  absence  of  insolvency  to  vest  the  property  in  the  vendee, 
is  frequently  insufficient  to  divest  tiie  right  of  stoppage  in  transitu.  It  seems  to  be  a  general  rule,  that  so 
long  as  the  goods  are  in  the  possession  of  one  who  is  a  mere  agent,  to  forward  them,  in  order  to  give  a  more 
complete  possession  to  the  vendee,  the  transitus  continues:  as  where  they  are  delivered  to  a  wharfinger,  to 
be  forwarded  to  the  vendee  {Hodsrson  v.  Loy,  7  T.  R.  440;  Mills  v.  Ball',  2  B.  &  P.  457;  Smith  v.  Goss,  1 
Camp.  282);  although  the  wharfinger  be  employed  by  the  vendee  {Smith  v.  Goss,  1  Cafnp.  282;  Oppenheim 
v.  Russet,  3  B.  &  P.  42;  and  see  Snee  v.  Frescott,  1  Atk.  245;  Lickbarrow  v.  Mason,  ]  H.  B.  364;  Hunt  v. 
Ward,  cited  3  T.  R.  467;  Fcise  v.  Wray,  3  East,  93);  or  to  an  agent  who  purchases  for  a  principal  abroad, 
and  informs  the  vendor,  at  the  time  of  the  purchase,  that  the  goods  are  to  be  sent  abroad  (to  Lisbon), 
{Coutes  v.  Railton,'^  6  B.  tfc  C.  422);  or  to  a  packer,  by  order  of  the  vendee  {Hunt  v.  Ward,  3  T.  R.  467); 
provided  the  vendee  does  not  use  the  wharfinger's  or  packer's  warehouse  as  his  own,  and  that  he  contem- 
plates an  ulterior  place  of  delivery  {Wright  v.  Lawes,  4  Esp.  C.  82;  per  Chambre,  J.  Richardson  v.  Goss, 
3  B.  &  P.  127).  So  a  delivery  of  jjlatc  to  an  engraver  employed  by  the  vendor  {Owenson  v.  Morse,  7  T.  R. 
C4);  of  goods  lo  a  common  carrier  {Stokes  v.  La  Riviere,  cited  3  T.  R.  466;  Hunter  v.  Beal,  Ibid),  so  long 
as  the  lien  of  tiie  carrier  remains  {Crawshaw  v.  Eades,  1  B.  <t  C.  181);  or  on  board  a  general  ship  {Ibid. 
and  3  E  isf,  397;  7  T.  R.  440;  Mills  v.  Ball,  2  B.  &  P.  457);  though  at  the  risk  and  expense,  and  in  the 
name  and  by  the  appointment  of  the  vendee,  will  not  divest  the  right  of  stoppage  in  transitu.  And  see 
Ruck  V.  Hatfield,^  5  B.  &  A.  632. 

(r)  Giles  v.  Perkins,  9  East,  12.  A  customer  paid  bills,  not  due,  into  his  bankers  in  the  country,  whose 
custom  it  was  to  credit  their  customers  with  the  amount  of  such  bills  if  approved  in  cash,  charging  interest; 
it  was  held  that  the  customer  was  entitled  to  recover  back  those  bills  in  specie  from  the  assignees  of  the 
bankers,  on  their  bankruptcy;  and  per  Lord  Ellenborough,  C.  J.,  every  man  who  pays  bills,  not  then  due, 
into  the  hands  of  his  b;inker,  places  them  there  as  in  the  hands  of  his  agent,  to  obtain  money  for  them  when 
due.  If  the  banker  discount  the  bill,  or  advance  money  on  the  credit  of  it,  tiiat  alters  the  case;  he  then 
acquires  the  entire  property  in  it,  or  has  a  lien  pro  tanto  for  his  advance.  The  only  difference  between  the 
practice  statrd  as  to  London  and  country  bankers  in  this  respect,  is,  that  the  former,  if  overdrawn,  lias  a 
lien  on  the  bill  deposited  with  him,  though  not  indorsed;  the  country  banker,  who  always  takes  the  bill  in- 
dorsed, has  not  only  a  lien  on  it  if  his  account  be  overdrawn,  but  also  a  legal  remedy  upon  the  bill  by  the 
indorsement. 

(s)  Scolt  V.  Surman,  Willes,  400.  Bolton  v.  Puller,  1  B.  &  P.  539.  Thompson  v.  Giles,'^  2  B.  &  C.  422. 
Ex  parte  Hippings,  2  Gl.  &  J.  93.  Where  a  customer  was  in  the  habit  of  paying  in  bills  on  account,  which, 
if  approved  of,  were  carried  to  his  account,  but  entered  as  bills  to  his  credit  to  the  full  amount,  and  then  he 
was  at  liberty  to  draw  lo  that  amount  by  cheques  on  the  bank;  it  was  held  that  in  the  absence  of  proof  of 
any  agreement  that  the  bills  when  they  reached  the  bankers  should  become  their  property,  the  bills  remain- 
ing in  specie  in  the  hands  of  the  bankers  at  the  time  of  the  bankruptcy  might  be  recovered  by  the  customer, 
the  cash  balance  being  in  his  fivour.  Thompson  v.  Giles,  2  B.  &  C.  422.  And  see  Ex  parte  Armislead,  2 
G.  &  J.  371;  M.  &  M.  108.  The  decision  of  questions  between  the  assigness  of  bankers  and  customers,  in 
respect  of  bills  of  exchimge  which  remain  in  possession  of  the  bankers  at  the  time  of  the  bankruptcy,  sel- 
dom if  ever  turns  upon  the  clause  of  the  stat.  21  J.  1  (now  6  G.  4,  e.  16,  s.  72),  but  upon  the  question  whether 
the  property  has  passed;  or  if  not,  whether  the  bankers  were  entitled  to  a  lien. 
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*And  though  a  customer  who  pays  bills  into  a  banker's  hands  has  a  right 
to  expect  that  his  drafts  will  be  honoured  to  the  amount  of  the  bills  paid  in, 
yet  the  property  in  the  bills  is  not  altered  (/). 

Such  being  the  general  rule,  it  follows  that  if  it  be  contended  that  the 
banker  was  more  than  a  mere  depositary,  with  a  right  of  lien,  it  lies  on  the 
assignees  to  prove  it  (u). 

Evidence  on  the  part  of  the  assignees,  in  such  cases,  consists  in  any  facts 
whicli  show  that  the  owner  of  the  bills  parted  with  the  property  by  a  sale 
or  discount  to  the  bankers,  or  that  they  were  the  depositaries,  subject  to  a 
lien  (a.'). 

It  is  not  sufficient  to  show  that  the  bankers  had  a  limited  authority  to 
discount  to  a  certain  amount,  or  that  they  had  authority  to  discount  to  an 
uncertain  amount,  where  the  object  is  a  special  one;  as  to  honour  the  drafts 
or  bills  of  the  customer,  or  to  reduce  the  cash  balance  when  the  bankers 
should  be  in  advance  (y). 

The  best  and  most  direct  evidence  on  this  head,  consists  in  the  authority 
or  directions  given  by  the  customer,  especially  if  they  be  in  writing  (z). 

Proof  that  the  bills  were  in  the  hands  of  the  banker,  indorsed  by  the 
customer,  is  primd  facie  evidence  of  a  discount,  but  not  conclusive;  for  they 
may  have  been  indorsed  merely  to  enable  the  banker  the  more  effectually 
to  receive  payment  on  behalf  of  tne  customer  from  other  parties  (a). 

The  mode  in  which  the  bills  were  entered  in  the  banker's  books  will  not 
affect  the  question,  without  proof  of  assent  on  the  part  of  the  owner  {b). 
*0n  the  other  hand,  the  writing  the  bills  short  is  merely  evidence  of  the  *166 
nature  of  the  remittance.  If  it  be  accompanied  by  a  letter  which  directs 
its  application,  that  cannot  be  got  rid  of  by  the  unauthorized  act  of  the 
banker  (c). 

Where  the  bills  are  entered  short,  if  it  appears  from  the  habits  of  dealing 

(0  lb.  and  per  Holroyd,  J.  2  B.  &  C.  431.  («)  Per  Lord  Eldon,  C.  Ex  parte  Sargeant,  1  Rose,  153. 

(x)  Although  the  customer,  when  he  has  deposited  bills  as  a  collateral  security  for  the  bankrupt's  accept- 
ance, has  a  right  to  have  them  returned,  on  exonerating  the  estate,  yet  the  holders  of  those  acceptances  have 
no  such  right;  for  being  strangers  to  the  contract  between  the  banker  and  his  customer,  they  can  claim  no 
lien.  If  the  customer  in  such  case  also  become  bankrupt,  as  the  banker's  estate  cannot  be  exonerated  without 
discharging  such  bills,  it  seems  that  the  Lord  Chancellor  will  order  such  an  arrangement  as  will  make 
such  bills  available.  Ex  parte  Waring  and  Ex  parte  Inglis,  2  Rose,  282.  Yet  qu.  whether  in  principle  the 
owners  of  the  bills  ought  to  receive  more  from  such  securities,  in  proportion  to  their  debt,  than  the  other 
creditors  receive  from  the  banker's  estate?  had  the  customer  remained  solvent,  the  banker's  assignees  could 
not,  it  seems,  have  claimed  more  on  the  securities  than  they  paid  to  those  creditors  raleably  with  the  rest; 
the  holders  of  the  bills  would  have  been  entitled  to  have  resorted  to  the  customer  (being  the  drawer,  &c.) 
for  the  remainder  of  the  debt,  and  he  having  become  bankrupt,  they  ought  not,  as  it  seems',  on  that  account, 
to  receive  more  from  the  banker's  estate,  but  to  be  paid  their  proportion  of  the  remainder  rateably  with  the 
customer's  creditors. 

{y)  Ex  parte  Wakefield  Bank,  1  Rose,  243.  Ex  parte  Leeds  Bank,  lb.  254.  Qu.  Whether  a  general 
authority  be  sufficient,  &c.  Lord  Eldon,  C,  in  the  cases  arising  on  Bolderd's  bankruptcy,  seems  to  have 
been  of  opinion  that  it  would. 

(2)  Ex  parte  Dumas,  I  Atk.  232. 

(a)  Ex  parte  Towgood,  \  9  Yes.  229.     Thompson  v.  Giles,^  2  B.  <fc  C.  422. 

(6)  Bills  not  due  and  entered  short  in  the  banker's  books,  are  considered  the  property  of  the  customer. 
"The  fact  that  bills  were  not  written  short,  amounts  to  nothing,  unless  there  be  a  corjcurrence  manifested 
at  the  time,  or  to  be  inferred  from  the  habits  of  dealing  between  the  parties  that  they  were  to  be  considered 
as  cash.  If  they  were  there,  with  the  owner's  knowledge,  as  cash,  and  he  draws,  or  is  entitled  to  draw  on 
Ihem,  as  having  that  credit  in  cash,  he  is  precluded  from  recurring  to  them  specifically,  but  it  lies  on  the 
assigtiees  to  prove  that  to  be  the  case;  the  owner  is  entitled  unless  the  bills  have  been  carried  to  his  credit 
with  his  knowledge  or  consent.  Per  Lord  Eldon,  in  Ex  parte  Sargeant,  1  Rose,  153.  Bills  of  exchange 
having  been  paid  by  a  customer  to  his  account  with  a  banker,  were  entered  as  cash,  with  a  distinct  interest 
account;  the  customer  had  credit  to  the  amount  of  the  bills  so  entered,  but  did  not  overdraw  the  account; 
there  was  a  custom  in  the  country  to  circulate  short  bills,  but  no  express  authority  was  given  to  circulate  the 
bills  in  question.  The  Ld.  Chancellor,  reversing  the  decree  of  the  Vice  Chancellor,  held  that  the  bills  did  not 
pass  to  the  assignees.     Ex  parte  Benson,  I  Mont.  &  Bligh,  120. 

(c)  See  Ex  parte  Damas,  1  Atk.  232;  1  Rose,  243. 
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between  the  parties  that  they  were  considered  as  cash,  they  will  pass  to  the 
assignees  {d). 

In  general,  where  bills  have  been  deposited  by  the  plaintiff  to  answer  a 
specific  purpose,  which  has  not  been  answered,  and  they  remain  in  the 
hands  of  the  assignees  after  the  bankruptcy,  the  owner  is  entitled  to  recover 
them  from  the  assignees  (e),  or  to  hold  them  against  the  assignees. 
*167  *Where  bills  are  not  remitted  for  a  particular  purpose,  but  to  be  discount- 
ed, and  are  discounted  (/),  or  by  one  trader  to  another  on  a  running 
account  {g),  or  on  an  exchange  of  bills  for  bills,  they  pass  to  the  as- 
signees (A). 

Where  it  was  agreed  between  four  partners  as  bankers,  and  a  customer, 
that  the  latter  should  indorse  bills,  and  take  the  notes  of  the  bankers  in  ex- 
change, and  this  was  done  after  three  of  the  four  had  become  bankrupt, 
it  was  held  after  the  fourth  also  became  bankrupt,  that  as  the  considera- 
tion for  indorsing  the   bills  had  failed,  the   assignees  could   not  retain 
them  (/). 
Disaffirm-       3dly.     So  evidence  maybe  necessary  to  show  the  right  of  the  assignees 
bankru  t's  ^'^  disaffirmance  of  some  disposition  of  the  property  by  the  bankrupt.     As 
acts.  to  show  that  a  conveyance  in  favour  of  his  children  was  fraudulent  {k). 

(d)  Ex  parte  Thompson,  Mo.  &-  M.  102. 

(e)  As  where  A.  remitted  bills  to  B.,  a  banker,  for  the  express  purpose  of  answering;  other  bills  drawn  by 

A.  on  the  banker,  on  a  particular  account,  which  latter  bills  fiad  been  dishonoured  by  the  banker,  and  paid 
by  A.  before  the  l)ankruptcy  of  B.  Lord  Eidon,C.  observed,  it  is  clearly  settled,  that  where  bills  are  remitted 
on  a  general  account,  and  there  is  no  evidence  to  the  contrary,  they  cannot  be  followed  in  case  of  bankruptcy; 
if  remitted  for  a  particular  purpose,  they  may.  Ex  parte  Pease,  1  Rose,  241.  Where  A.  and  B.  had  a 
general  running  account,  consisting  of  bills  drawn  by  B.  on  C.  in  favour  of  A ,  and  of  bills  and  other  secu- 
rities deposited  by  A.  with  B.,  and  upon  the  failure  of  B.  and  C,  A.  was  obliged  to  take  up  the  bills  received 
by  him  from  B.,  whereby  the  balance  of  accounts  was  in  favour  of  il.,  it  was  held  that  he  could  not  maintain 
trover  for  the  bills  deposited  with  B.  unless  they  had  been  specifically  appropriated  to  answer  B.'s  drafts  on 
C.  in  favour  of  A.,  and  deposited  for  that  purpose  expressly.  Bent  v.  Puller,  5  T.  R.  494.  Where  A.  sent 
certain  bills  of  long  dates  to  B.,  a  banker,  requesting  permission  to  draw  bills  of  shorter  dates  without  renewals, 
and  sent  t.he  long  bills  indorsed  to  B.  in  the  letter  of  request,  and  B.  answered,  that  agreeable  to  ^.'s  request 
he  had  discounted  the  bills,  and  then  specified  the  amount  to  be  drawn  for;  it  was  held  that  the  transaction 
did  not  amount  to  a  sale  or  exchange  of  bills  upon  discount,  but  to  a  deposit  of  the  long  bills,  on  condition  of 
being  allowed  to  draw  shorter  bills,  and  therefore,  that  B.  having  become  bankrupt,  whereby  jI.'s  bills  were 
dishonoured,  the  long  bills  which  remained  in  B.'s  possession  at  the  time  of  the  bankruptcy  did  not  pass  to 
the  assignees.  Parke  v.  Eliason,  1  East,  544.  Collins  v.  Martin,  1  B.  &  P.  649.  So  where  A.  had  trans- 
mitted to  B.  his  banker,  bills  to  answer  outstanding  acceptances  by  B.  on  account  of  ^.,  upon  an  agreement 
by  A.  to  make  remittances  to  answer  such  acceptances  when  due;  and  the  acceptances  were  not  paid  by  B., 
but  by  A.  after  the  bankruptcy  of  B.;  it  was  held,  that  the  bills  remitted  for  the  purpose  of  answering  these 
acceptances  were  in  the  nature  of  goods  in  the  possession  of  a  factor,  and  that  they  belonged  to  A.,  subject 
to  B.'s  lien  for  the  balance  due  at  the  time  of  the  bankruptcy;  and  that  having  been  deposited  by  B.  with 
another  banker,  who  had  set  them  short  in  the  bankrupt's  book,  they  were  the  same  as  if  still  in  possession 
of  the  bankrupt.  Zincke  v.  Walker,  Bl.  R.  ll.'}!.  A.  and  B.  agreed  that  A.  should  sell  to  B.  light  guineas 
from  time  to  time,  and  that  A.  should  draw  upon  B.  from  time  to  time  for  the  money  due  upon  such  sales; 
and  that  B.  should  accept  other  bills  drawn  by  A.  for  his  own  convenience,  for  which  A.  was  to  remit  value. 

B.  being  under  acceptances  to  a  large  amount  became  bankrupt,  and  A.  being  ignorant  of  the  bankruptcy, 
sent  light  gold  and  bills  to  enable  B.  to  discharge  such  acceptances;  and  it  was  held  that  A.,  who  had  since 
paid  B.'s  acceptances,  was  entitled  to  the  gold  and  bills  so  sent  against  the  assignees.  Tooke  v.  HoUingtvorth, 
5  T.  R.  215,  aftirmed  in  the  Excheq.  Cham.  2  H.  B.  501.  A.  B.  C.  Sf  D.  being  partners  as  brokers  at  Liver- 
pool, and  C.  S^  D.  being  partners  as  merchants  at  London,  J.  Shaving  accepted  bills  payable  at  the  house  of 

C.  <Sif  D.,  employed  A.  B.  C.  Sf  D.  to  get  them  paid,  and  agreed  to  deposit  good  bills  with  them,  indorsed  by 
him,  to  enable  them  so  to  do.  A.  B.  C.  S(  D.  debited  J.  S.  in  account  for  his  acceptances,  and  credited  him 
with  all  the  bills  which  he  had  deposited;  some  of  the  bills  so  deposited  were  remitted  by  A.  B.  C.  Sf  D.,  to 
C.  Sf  D.,  upon  the  general  account  between  the  two  houses;  and  before  any  of  the  acceptances  of  J.  S.  became 
due,  both  houses  failed,  and  J.  S.  was  obliged  to  pay  all  his  acceptances;  and  it  was  held,  that  the  assignees 
of  C.  Sf  D.  were  entitled  to  retain  against  J.S.  all  the  bills  which  had  been  remitted  by  A.  B.C.  Sf  D.;  also, 
that  it  made  no  diflference  that  one  of  the  bills  remitted  did  not  arrive  till  after  the  bankruptcy  of  C.  <^  D. 
Bolton  V.  Puller,  1  B.  &  P.  539.     And  see  Collins  v.  Martin,  1  B.  &,  P.  648. 

(/)  Carslairs  v.  Bates,  3  Camp.  C.  301;  2  B.  &  C.  432, 
{g)  Burt  V.  Puller,  5  T.  R.  494. 

1%)  HornlAower  v.  Proud,  2  B.  &  A.  327;  and  vide  supra,  Clarke  v.  Eliason,  1  East,  554. 
(t)  Ex  parte  M'Gae,  2  Rose,  376. 

(k)  Where  the  only  evidence  of  insolvency  at  the  time  of  a  bankrupt's  executing  a  voluntary  deed  in 
favour  of  his  children,  was  that  he  had  given  two  bills  which  had  never  been  paid,  except  by  renewals,  and 
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The  general  effect  of  bankruptcy  is  to  avoid  all  acts  of  the  bankrupt 
subsequent  to  the  bankruptcy,  by  making  the  right  of  the  assignees  to 
relate  to  the  act  of  bankruptcy;  and  therefore  the  assignees  may  usually 
avoid  and  disaffirm  such  a  transaction  by  the  bankrupt  by  evidence  of  a 
previous  act  of  bankruptcy  and  petitioning  creditor's  debt.  The  very  pur- 
chasing of  goods  from  a  trader,  after  such  an  act  of  bankruptcy,  is  a  con- 
version (/) 

Dispositions  by  process  of  law  stand  on  the  same  footing  with  dis- 
positions by  the  bankrupt;  to  be  valid,  they  must  be  complete  before  the 
bankruptcy  (m). 

If  a  sheriff  seize  and  sell  goods  under  an  execution,  after  an  act  of  bank- Evidence 
ruptcy,  even  without  notice,  and  before  the  commission,  he  is  liable  in '"  ^is 
trover  (7z),  and  the  assignees  are  not  bound  to  prove  any  demand,  since  ^^  [^^^j^"^® 
the  execution  was  tortious  (o).     Or  the  assignees  may  treat  the  *sale  asrupi's  acts. 
valid  {p).     And  if  the  creditor  assisted  in  the  levying  the  execution,  trover    *168 
will  lie  against  him,  although  the  money  remain  in  the  hands  of  the 
sheriff  {q).     But  where  the  sheriff  takes  goocls  in  execution  before  an  act 
of  bankruptcy,  he  is  not  liable  for  a  conversion  in  selling  them  after- 
wards (r).     Where  the  sheriff  seized  the  goods  in  execution,  and  afterwards, 
but  on  the  same  day,  the  trader  surrendered  himself  in  discharge  of  his 
bail,  and  committed  an  act  of  bankruptcy  by  lying  in  prison  for  two  months, 
it  was  held  that  the  assignees  were  not  entitled  to  recover  [s). 

The  assignees  cannot  recover  in  trover  the  amount  of  a  cheque  paid  by 
the  bankrupt's  bankers  after  the  bankruptcy,  against  a  creditor  to  whom 
the  cheque  had  been  delivered  and  the  money  paid  {t);  neither  can  they 
recover  in  trover  for  bills  fraudulently  obtained  from  the  bankrupt,  after 
his  bankruptcy,  for  the  bankrupt  never  could  have  any  property  in  them; 
but  if  the  party  obtaining  them  receive  the  proceeds,  the  assignees  may  re- 
cover for  money  had  and  received  («). 

which,  at  the  time  of  liis  bankruptcy,  four  years  after,  were  still  unsatisfied,  held  to  be  insufficient  to  estab- 
lisli  a  case  of  insolvency  at  the  time  of  executing  the  deed,  within  the  6  Geo.  4,  c.  16,  s.  73,  Notice  of  a 
difficulty  to  meet  particular  demands  is  not  notice  of  insolvency,  but  it  must  be  of  a  more  general  and  ex- 
tensive description,  as  of  a  general  composition,  or  paying  creditors  portions  only  of  their  demands,  and  not 
in  the  usual  way.  Cutten  v.  Sanger,  2  Y.  &  S.  459.  And  see  Reader  v.  Knatchbull,  5  T.  R.  228.  Bayly 
V.  Schqfield,  1  M.  &  S.  338;  Anon.  1  Camp.  135;  and  Abraham  v.  George,  11  Price,  423. 

{I)  Hurst  V.  Gwennap,^  2  Slarkie's  C.  306;  even  although  the  assignees  have  demanded  payment,  Ibid. 
See  the  late  st.  infra,  172, 173. 

(m)  Per  Lord  Mansfield,  Burr.  32;  see  2  B.  &  A.  38. 

(m)  This  has  been  so  decided  upon  argument  in  the  court  of  Exchequer.  Assignees  of  Potter  v.  Starkie. 
See  Srnith  v.  Mills,  1  T.  R.  475;  Bailey  v.  Banning,  1  Lev.  172;  Cole  v.  Davis,  Ld.  Raym.  124;  Cooper  v. 
Chitty,  1  Burr.  20;  and  the  cases  collected,  1  Montague's  B.  L.  474.  The  suigle  question  determined  in 
Bailey  v.  Bunning,  and  reserved  by  the  special  verdict,  was,  whether  the  taking  was  lawful;  and  upon  that 
the  court  determined.  B.N.  P.  41.  And  now  see  Garland  v.  Carlisle,^  10  Bing.  452;3  4  Bing.  N.  C.  7; 
Balme  v.  Hutton,  2  Y.  &  J.  101. 

(o)  Rush  V.  Baker,  B.  N.  P.  41. 

{p)  Where  after  notice  of  bankruptcy  the  sheriff  seized  and  sold  goods  to  the  execution  creditor,  who 
afterwards  sold  them  to  F.,  who  subsequently  became  an  assignee,  held,  tliat  though  they  might  have  treated 
the  sale  as  invalid  and  disposed  of  the  goods,  yet  that  they  might  suflTer  jP.  to  continue  the  possession,  and 
claim  the  value  as  against  the  sheriff.      Vaughan  v,  Wilkins,"^  1  B.  &  Ad.  370. 

(q)  Menkam  v.  Edmonson,  1  B.  <fe  P.  369. 

(r)  Tliomas  v.  Desanges,^  2  B.  &  A.  586.  Cole  v.  Davis,  Ld.  Raym.  124.  Sadler  v.  Zeio-ft,  4Camp.  197. 
And  now  see  the  stat.  6  G.  4,  c.  16,  s.  81,  infra,  170.  If  the  money  be  in  the  hands  of  the  sheriff,  and 
before  the  return  of  the  writ,  the  debtor  becomes  bankrupt,  the  execution  creditor  is  entitled.  Wymer  v. 
Kemble,  9  D.  &  R.  51 1.     Fox  v.  Burhidge,  in  K.  B. 

(s)   Thomas  and  others  v.  Desanges  and  others,  2  B.  <fe  A.  586;  Sup.  102.     See  Times. 

(<)  Mathew  v.  Sherwell,  2  Taunt.'  439. 

(m)  Walker  v.  Laing,^  1  Moore,  281.  A  debtor  deposited  the  title-deeds  of  houses  with  his  creditor 
as  a  security,  and  afterwards  executed  an  assignment  of  his  interest  in  the  houses  to  the  same  party,  but 
this  instrument  was  never  registered  pursuant  to  the  statute  7  Anne,  c.  20.     The  debtor  afterwards  became 

>Eng.  Com.  Law  Reps.  lii.  357.    2/d.  xxv.  192.    Hd.  xxxiii.  264.    ild.  xx.  400.    Hd.  xiii.  238.    e/J.  ii.  221. 
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They  cannot  affirm  a  transaction  as  to  part  and  disaffirm  it  as  to  the  rest, 
nor  disaffirm  a  transaction  after  having  once  affirmed  it  (x).  A  person 
after  the  bankruptcy  buys  bonds  with  the  bankrupt's  money  and  deUvers 
them  to  the  wife,  the  assignees  cannot  seize  the  bonds  as  part  of  the  estate, 
and  maintain  trover  for  the  money  (y);  so  after  recovering  from  a  banker 
money  which  he  paid  to  a  holder  of  a  draft  of  the  bankrupt's  after  the 
bankruptcy,  they  cannot  recover  from  the  creditor  to  whom  the  money 
was  ))aid  (r). 
Money  had  '^  has  been  held,  that  the  assignees  may  recover  from  a  creditor  in 
and  re-  England  money  which  he  has  attached  abroad,  after  the  assignment,  as 
ceived.  money  had  and  received  to  their  use  («).  So  they  may  recover,  in  the 
same  form  of  action,  money  paid  by  a  trader  for  the  carriage  of  goods  after 
a  secret  act  of  bankruptcy  {b):  money  which  is  the  produce  of  goods 
pledged  by  the  trader's  direction,  after  being  arrested  at  the  defendant's 
*169  suit,  but  without*  his  privity,  after  a  secret  actof  bankruptcy,  and  paid  over 
to  the  defendant,  although  not  the  identical  money  raised  by  the  pledge  (c); 
money  received  by  the  banker  of  the  bankrupt,  and  paid  over  to  a  creditor 
with  knowledge  of  the  bankruptcy  {d),  or  to  the  bankrupt.  Money  paid 
by  way  of  voluntary  preference  (e).  So  where  the  sheriff,  after  an  act  of 
bankruptcy,  seized  the  bankrupt's  goods  under  ?k.  fieri  facias,  and  executed 
a  bill  of  sale  of  them  to  the  execution  creditor,  it  was  held  that  the  assignees 
might  recover  the  amount  (/).  Where  a  creditor,  knowing  the  bankrupt's 
insolvency,  induced  him  to  draw  bills,  and  induced  the  drawees  to  accept 
them,  it  was  held,  that  though  neither  the  bankrupt  nor  his  assignees  had 
any  property  in  the  bills,  so  that  the  latter  could  not  maintain  trover,  yet 
that  they  might  maintain  an  action  for  money  had  and  received  when  the 
bills  were  paid  (,§•). 

Where  a  trader  in  prison  employed  an  auctioneer  to  sell  his  goods,  who 
returned  him  the  proceeds  by  the  hands  of  the  defendant,  who  was  the 
mere  bearer,  it  was  held  that  the  assignees  could  not  recover  the  money 
from  him  (A). 

Where  a  debtor  to  the  bankrupt  on  policies  of  insurance,  which  have 

bankrupt,  and  the  assignment  of  bis  effects  under  the  commission  was  duly  registered.  The  assignees 
brought  an  action  against  the  creditor  for  the  rents  of  the  houses  which  he  had  received  from  the  time  of 
the  assignment  made  to  liim  by  the  baniirupt.  Held,  that  although  this  instrument  was  void,  the  rents 
which  the  defendant  liad  received  as  equitable  mortgagee,  could  not  be  be  taken  out  of  his  hands  by  virtue  of 
the  registered  assignment  under  the  commission.     Sumpter  and  others  v.  Cooper,^  2  B.  &  Ad.  223. 

(z)  Brewer  v.  Sparrow  ^  7  B.  &  C.  .310.  {y)  Wilson  v.  Poulter,  2  Str.  859. 

(z)  Vernon  v.  Hanson,  2  T.  R.  287.  Even  as  trustees  for  the  banker,  who  had  no  other  means  of  re- 
covering  the  money. 

(a)  Hunter  v.  Potts,  4  T.  R.  182.     See  also  Sill  v.  Worswick,  1  H.  B.  665;  PMUips  v.  Hunter,  2  H.  B.  402. 

(6)  Bradley  v.  Clark,  5  T.  R.  197. 

(c)  Allanson  v.  Atkinson,  1  M.  &  S.  583. 

Id)  Vernon  v.  Hankey,  2  T.  R.  115.  But  they  cannot  afterwards  recover  from  the  creditor.  Vernon  v. 
Hanson,  2  T.  R.  287. 

(e)  Poland  v.  G/t/r?,3  2  D.  &  R.  310.  In  assumpsit  by  assignees  for  money  received  to  the  use  of  the 
bankrupt  before  the  bankruptcy,  plea,  that  the  money,  although  in  the  defendant's  possession  after  the  bank- 
ruptcy, was  in  fact  received  before,  and  that  the  bankrupt  was  indebted  to  the  defendant  in  a  large  sum, 
which  he  claimed  to  set  off,  held  bad,  as  confessing,  but  not  avoiding;  as,  if  received  before  the  bankruptcy, 
the  assignees  could  only  claim  it  as  received  under  a  fraudulent  preference,  in  which  case  the  general  issue 
would  be  the  proper  plea.     Wood.  v.  Smith,  4  M.  &  W.  522;  and  7  Dowl.  (p.  c.)  214. 

(/)  Reed  v.  James,*  1  .Starkie'sC.  134;  and  see  Butler  v.  Carver,'^  2  Starkie's  C.  433. 

Iff)  Walker  v.  Laing,^  7  Taunt.  508.  But  where  A.  after  his  bankruptcy,  and  to  procure  his  discharge 
frorTi  an  arrest  at  the  suit  of  B.,  drew  and  indorsed  bills  of  exchange,  which  C.  accepted,  under  the  expecta- 
tion of  receiving  goods  of  J.'s,  and  after  receiving  and  selling  the  goods,  paid  the  amount  to  B.;  it  was 
held  that  the  assignees  could  not  recover  the  amount  from  B.  Waller  \.  Drakeford,^  1  Starkie's  C.  481, 
tamen  qucere. 

(A)  Coles  V.  Wright,  1  Taunt.  498. 

"Eng.  Com.  Law  Reps.  xxii.  61.    '/rf.  xiv.  50.    3/(/.  xvi.  88.    ^Id.W.'i'il.    ^M  iii.  417.    6/j.  ii.  221. 

■lid.  ii.  476. 
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been  deposited  by  the  bankrupt  with  a  creditor  as  a  collateral  security  after 
a  secret  act  of  bankruptcy,  gives  his  acceptance,  which  he  afterwards  pays 
to  the  creditor,  the  assignees  cannot  recover  the  amount  from  the  creditor, 
although  the  broker  who  paid  the  money  retained  the  amount  so  paid  by 
him  on  settlement  with  the  assignees,  for  it  was  the  money  of  the  broker, 
and  not  of  the  bankrupt  {i). 

Where  the  trader  has  sold  goods  at  prices  very  inferior  to  their  value, 
the  assignees  cannot  recover  the  ditference  (k). 

Where  a  bill  of  exchange  was  indorsed  by  the  bankrupt  after  his  bank- Proof  of  . 
ruptcy,  and  the  indorsee  received  the  amount,  it  was  held  that  the  assignees '^'^'"^'■1"" 
could  not  recover  for  money  had  and  received,  but  must  resort  to  the  action  a"tTby  the 
of  trover  for  the  bill  (/).  banl^rupt. 

The  general  relation  of  the  title  of  the  assignees  to  the  act  of  bankruptcy, Proof  of 
is  in  several  instances  restricted,  in  order  to  relieve  those  who  have  dealt  notice 
bond  Jide  with  a  bankrupt  without  knowing  him  to  be  such.     In  cases  ^''^'^  "®" 
within  some  of  the  provisions  of  the  statute,  it  is  incumbent  on  the  as-^^^^'^'^^" 
signees  to  prove  that  the  defendant  had  notice  of  the  prior  act  of  bank- 
ruptcy. 

*The  Stat.  6  Geo.  4,  c.  16,  s.  SI,  enacts,  that  all  conveyances  by,  and  all  *170 
contracts  and  other  dealings  and  transactions  (m)  by  and  with  any  bank- 
rupt bond  Jide  made  and  entered  into  more  than  two  calendar  months 
before  the  date  and  issuing  of  the  commission  against  him,  and  all  exe- 
cutions and  attachmerUs  against  the  lands  and  tenements  or  goods  and 
chattels  of  such  bankrupt,  bo7id  Jide  executed  or  levied  (n)  more  than  two 
calendar  months  (o)  before  the  issuing  of  such  commission,  shall  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  him  committed;  provided 
the  person  or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit  or 

(i)  Hovil  V.  Pack,  7  East,  163;  and  see  Willis  v.  Freeman,  12  East,  656. 

{k)  Hogg  V.  Mitchell,^  1  Starkie's  C.  241.  (Z)  Waller  v.  Drakeford,^  1  Starkie's  C.  481. 

{m)  Under  the  stat,  46  G.  3,  c.  138,  s.  1,  it  was  held,  that  by  transactions  are  meant  such  as  occur  be- 
tween parties  in  the  usual  course  of  business,  and  not  such  as  are  carried  on  through  the  medium  of  legal 
process  {Blogg  v.  Phillips,  2  Camp.  129);  and  tlierefore  that  the  terms  did  not  extend  to  the  levying  under 
an  execution  by  a  creditor  after  a  secret  act  of  bankruptcy,  more  than  two  months  before  tlie  commission. 
lb.  Where  a  bill  was  delivered  by  the  trader,  with  intent  to  transfer  the  property,  more  than  two  months 
before  the  commission,  but  was  not  actually  indorsed  till  within  tiie  two  months,  it  was  held,  that  the  in- 
dorsement had  relation  to  the  delivery.  1  Camp.  492.  Where  the  bankrupts  had  tr;msferred  wines  more 
than  two  months  before  the  issuing  of  the  commission,  by  mistake,  into  the  names  of  A.  <^-  Co.,  instead  of 
A.  Sf  Son,  being  different  firms,  but  the  mistake  was  corrected  within  two  months;  held,  that  the  mistake 
did  not  defeat  the  right  of  A.  Sf  Son,  as  at  all  events  A.  Sf  Co.  would  be  trustees  for  them;  held  also,  that  a 
prior  commission  having  issued,  though  not  acted  upon  nor  gazetted,  was  sufficient  witiiin  the  proviso  of  6 
Geo.  4,  c.  16,  s.  81,  to  deprive  the  defendant  of  the  protection  of  the  statute  as  to  a  subsequent  transfer. 
Peckham  v.  Lashnoor,^  1  M.  &  M.  251. 

(n)  The  seizure  is  a  levying  within  the  Act.  Godson  v.  Sanctuary,*  4  B.  &  Ad.  255.  See  Wray  v.  Lord 
Egremont,^  lb.  122.  Where  the  execution  is  on  a  judgment  obtained  by  default,  confession,  or  nil  dicit, 
sec.  108  enacts,  that  the  creditor  shall  not  avail  himself  of  such  execution  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateably.  An  execution  on  a  final  judgment,  after  a  judgment  by  default,  was 
held  to  be  within  the  provisions  of  the  6  G.  4,  c.  16,  s.  108,  although  obtained  before  the  Act  came  into 
operation.  Cuming  v.  W^ilsford,^  6  Bing.  502.  This  section  applies  where,  in  such  a  case,  the  goods  have 
been  seized,  but  the  execution  is  not  completed;  where  the  execution  has  been  completed,  the  case  falls 
within  the  8lst  sect.  Wymer  v.  Kemble,''  6  B.  &  C.  479,  and  see  Thomas  v.  Desanges,  2  B.  &  A.  586. 
Sadler  v.  Leigh,  4  Camp.  197.  This  clause,  it  is  held,  does  not  avoid  an  execution  levied  by  seizure  before 
bankruptcy  on  a  judgment  by  nil  dicit,  but  only  provides  that  the  execution  creditor  shall  share  rateably 
with  the  rest.  Taylor  v.  Taylor,^  5  B.  «&  C.  392;  8  D.  &  R.  159.  By  the  stat.  1  W.  4,  c.  7,  s.  7,  no  judg- 
ment  signed  or  execution  issued  upon  cognovit,  signed  after  declaration  filed  or  delivered,  or  judgment  by 
default,  confession,  or  nil  dicit,  according  to  the  practice  of  the  Court,  in  any  action  commenced  adversely, 
and  not  by  collusion,  for  the  purpose  of  fraudulent  preference,  to  be  deemed  within  the  6  Geo.  4,  c.  16,  s.  108. 

(o)  On  a  commission  issuing  May  14th,  a  dealing  March  14th  is  valid,  Cowie  v.  Harris,^  M.  &,  M.  141, 
The  execution  of  Aji.fa.  at  11  o'clock  on  the  13th  of  August,  is  a  levying  more  than  two  months  before  the 
13th  of  October.  Godson  v.  Sanctuary,-^  4  B.  &  Ad.  256;  1  N.  &  M.  52. 
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on  whose  account  such  execution  or  attachment  shall  have  issued,  had 
not  at  the  time  of  such  conveyance,  contract,  dealing,  or  transaction,  or  at 
the  time  of  executing  or  levying  such  execution  or  attachment,  notice  (p) 
of  any  prior  act  of  bankruptcy  by  liim  committed:  provided  also,  that 
where  a  commission  has  been  superseded,  if  any  other  commission  shall 
issue  against  any  person  or  persons  comprised  in  such  first  commission, 
within  two  calendar  months  next  after  it  shall  have  been  superseded,  no 
such  conveyance,  contract,  dealing  or  transaction,  execution  or  attachment, 
*171  shall  be  valid,  unless  made,  ""entered  into,  executed,  or  levied  more  than 
two  calendar  months  before  the  issuing  the  first  commission. 

Sec.  S2  enacts,  that  all  payments  {g)  really  and  bond  fide  (r)  made,  or 

(p)  The  issuing  of  a  commission  is  not  in  itself  notice,  and  therefore  payment  after  commission  issued, 
but  without  actual  knowledge,  &c,  is  protected.  Sowerby  v.  Brooks,^  4  B.  &.  A.  523.  A  trader,  after  an  act 
of  bankruptc}',  sells  goods  to  B.,  who  pays  for  them,  without  knowledge  of  the  bankruptcy;  the  assignees 
cannot  maintain  trover  for  the  goods  without  tendering  the  money.  Cash  v.  Young,^  2  B.  &,  C.  416;  but 
see  Hursl  v.  Gwennap,^  2  Starkie's  C.  306.     Note,  in  the  latter  case  the  goods  had  not  been  paid  for. 

(q)  A  delivery  of  goods  bonajide  in  part  payment  of  a  previous  debt,  after  a  secret  act  of  bankruptcy,  is 
protected.  Caiman  v.  Wood,  2  M.  &l  W.  465.  So  if  cash  be  given  for  a  bank-post  bill,  Willis  v.  Bank  of 
i^fl^Zanf/,'' 4  Ad.  &  Ell.  21.  So  where  a  party,  within  two  months  before  the  fiat,  pledged  goods  on  an 
advance  of  money.  Wright  v.  Fremley,^  5  Bing.  N.  C.  89.  See  also  Mayer  v.  Nias,^  I  Bing.  311;  and  tit. 
Payment.  An  assignmetit  as  a  security  for  money  lent  in  trust  to  permit  the  assignee  at  the  expiration  of  a 
time  specified  to  sell  them  in  discharge  of  the  debt,  is  not  protected.  A  fiat  issuing  within  two  months  after 
the  assignment  on  a  secret  act  of  bankruptcj',  previous  to  the  assignment.  Cannan  v.  Denew,"^  10 
Bing.  2'J2. 

(r)  This  clause  is  substituted  for  the  provision  of  the  stat.  19  G.  2,  c.  32,  s.  1,  which  protects  payments  to 
real  and  bona  fide  creditors  of  any  bankrupt,  for  or  in  respect  of  goods  really  and  bona  fide  sold  to  such 
bankrupt,  or  for  or  in  respect  of  any  bills  of  exchange  really  and  bona  fide  drawn,  negotiated,  or  accepted 
by  such  bankrupt,  in  the  usual  or  ordinary  course  of  trade  and  dealing.  A  payment  under  an  arrest  of  the 
bankrupt,  as  the  acceptor  of  a  bill  of  exchange,  has  been  held  to  be  within  the  Act.  Cox  v.  Morgan,  2  B. 
&  P.  398,  Chambre,  J.  diss.  See  also  Holmes  v.  Wennington,  2  B.  &  P.  398.  Ex  parte  Farr,  9  Ves.  515. 
That  payments  on  bills  not  yet  due  were  not  within  the  act  (semble).  Tamplin  v.  Diggins,  2  Camp.  312. 
Nor  on  accommodation  bills.  Holroyd  v.  Whitehead,^  3  Camp.  530;  2  Camp.  315;  1  Marsh,  128;  2  H.  B. 
334;  11  East,  127.  An  advance  of  money  upon  a  deposit  of  goods  amounts  to  no  more  than  a  loan,  and  not 
a  payment  protected  within  the  statute,  although  bona  fide,  and  without  notice  of  an  act  of  bankruptcy. 
Wright  V.  Fearnley,  5  Bing.  N.  C.  89;  6  Sc.  813;  and  T'DowI.  (p.  c.)  129.  And  see  Cannan  v.  Denew,  10 
Bing.  292.  A  payment  of  a  debt  by  weekly  instalments  after  an  act  of  bankruptcy  was  held  not  to  be  within 
the  statute.  Bolton  v.  Jager^  1  Ry.  &  M.  265.  Where  a  factor  accepted  a  bill  in  favour  of  his  principal, 
after  a  secret  act  of  bankruptcy,  and  after  notice  the  factor  paid  the  amount  to  the  holder,  it  was  held  that 
tlie  payment  was  within  the  protection  of  the  statute.  Wilkius  v.  Casey,  7  T.  R.  711.  Coles  \.  Robins,  3 
Camp.  183.  Where  a  banker,  on  whom  a  bill  of  exchange  had  been  drawn,  requested,  when  it  became  due, 
that  it  might  remain  in  his  hands,  and  promised  to  pay  interest,  and  afterwards,  upon  application  by  the 
holder,  who  had  no  notice  of  a  previous  act  of  bankruptcy,  paid  the  amount,  it  was  held  that  the  transaction 
amounted  to  a  loan,  and  was  not  within  the  statute.  Vernon  and  others  v.  Hall,  2  T.  R.  648.  Where  A. 
having  obtained  a  verdict  against  B.,  who  afterwards  committed  a  secret  act  of  bankruptcy,  instead  of  enter- 
ing up  judgment  and  taking  out  execution,  took  a  bill  drawn  by  B,  on  C,  which  was  paid  when  due,  it  was 
held  that  the  payment  was  not  within  the  statute.     Pinkerton  v.  Marshall,  2  H.  Bl.  334. 

The  statute  did  not  extend  to  a  payment  by  the  debtor  of  the  bankrupt  upon  a  judgment  against  him  on  a 
foreign  attachment,  since  it  mentions  payments  by  the  bankrupt  only.  Hovil  v.  Browning,  7  East,  154. 
Where  a  factor  accepted  and  paid  bills  on  the  strength  of  goods  consigned  to  him  by  his  principal,  after  a 
secret  act  of  bankruptcy,  and  after  a  commission,  sold  the  goods  and  received  the  money;  it  was  held  that  he 
was  not  protected  either  by  the  stat.  I  Jac.  1,  c.  15,  s.  14,  or  19  Geo.  1,  c.  32,  s.  1.  A  Aona^'tZe  payment  eight 
days  before  the  commission  issued,  is  protected  by  6  G.  4,  c.  16,  s.  82.  The  creditor  having  met  the  party  at 
an  office  where  he  knew  he  was  going  to  receive  money,  obtains  payment  of  his  debt,  not  knowing  either 
that  his  debtor  was  insolvent  or  a  prisoner;  the  jury  negativing  any  fraud,  such  payment  is  not  a  fraudulent 
preference.  Churchill  v.Crease,^0  5  Bing.  177;  2  M.  &  P.  415.  Where  the  defendant,  after  an  act  of  bank- 
ruptcy  unknown  to  him,  and  within  two  months  of  the  issuing  of  the  commission,  purchased  a  lot  of  books 
from  the  bankrupt,  a  hop-merchant,  and  paid  him  for  thcni;  held,  that  such  payment  was  valid,  and  that  the 
assignees  could  not  rescind  the  contract  and  maintain  trover  for  the  books,  without  an  offer  to  return  the 
money;  and  that  the  same  construction  was  to  be  applied  in  all  cases  of  bona  fide  sales,  whether  the  goods 
were  or  not  such  as  the  bankrupt  usually  dealt  in.  Hill  v.  Farnell,^^  9  B.  «fc  C.  45.  Where  the  defendant, 
after  a  secret  act  of  bankruptcy,  sells  goods  at  so  low  a  price  as  not  to  be  in  the  usual  course  of  business, 
with  the  knowledge  of  the  purchaser,  the  transaction  is  not  within  the  protection  of  the  statute.  Ward  v. 
Clarke,^^  1  M.  &  M.  C.  497.  The  defendant,  at  the  request  of  the  bankrupt,  after  a  secret  act  of  bankruptcy, 
lent  him  his  acceptance  for  98i.,  and  at  a  later  period  of  the  same  day,  in  a  conversation  as  to  security,  the 
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*\vhich  shall  hereafter  be  made  (s)  by  any  bankrupt,  or  by  any  person  on 
his  behalf,  before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  to  any  creditor  of  such  bankrupt  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor),  shall  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed;  and  all 
payments  really  and  bond  fide  made,  or  which  shall  hereafter  be  made  to 
any  bankrupt,  before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed;  and  such  creditor  shall  not  be  liable 
to  refund  the  same  to  the  assignees  of  such  bankrupt,  provided  the  person 
so  dealing  with  the  said  bankrupt  had  not,  at  the  time  of  such  payment  by 
or  to  such  bankrupt,  notice  of  (/)  any  act  of  bankruptcy  by  such  bankrupt 
committed. 

Sec.  S3  enacts,  that  the  issuing  of  a  commission  (w)  shall  be  deemed 
notice  of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been 
actually  committed  before  the  issuing  the  commission,)  if  the  adjudication 
of  the  person  or  persons  against  whom  such  commission  has  issued  shall 
have  been  notified  in  the  London  Gazette,  and  the  person  or  persons  to 
be  affected  by  such  notice  may  reasonably  be  presumed  to  have  seen  the 
same. 

Sec.  84  enacts,  that  no  persoii  or  body  corporate,  or  public  company 
having  in  his  or  their  possession  or  custody  any  money,  goods,  wares,  mer- 
chandizes or  effects,  belonging  to  any  bankrupt,  shall  be  endangered  by 
reason  of  the  payment  or  delivery  thereof  to  the  bankrupt  or  his  order, 
provided  such  person  or  company  had  not  at  the  time  of  such  delivery  or 
payment  notice  that  such  bankrupt  had  committed  an  act  of  bankruptcy. 

Sec.  85  enacts,  that  if  any  accredited  agent  of  any  body  corporate  or 
public  company  shall  have  had  notice  of  any  act  of  bankruptcy,  such 
body  corporate  or  company  shall  be  thereby  deemed  to  have  had  such 
notice. 

Sec.  86  enacts,  that  no  purchase  from  any  bankrupt  bond  fide,  and  for 
valuable  consideration,  where  the  purchaser  had  notice  at  the  time  of  such 

bankrupt  ag^reed  to  sell  horses  to  the  defendant  for  70Z.,  which  were  subsequently  delivered;  held,  that  the 
latter  transaction  was  not  protected  by  sect.  82  of  G  Geo.  4,  c.  16,  it  not  being  a  sale  of  goods  with  payment 
of  the  price,  but  a  sale  of  goods  with  an  agreement  to  set  off  the  price  against  a  liability  on  the  part  of  the 
bankrupt.  Carter  v.  Breton,'^  6  Bing.  617.  Where,  after  an  act  of  bankruptcy  by  one  of  two  partners,  he 
paid  a  partnership  debt  to  a  creditor  who  had  knowledge  of  the  act  of  bankruptcy;  held,  that  such  payment 
was  not  protected  by  the  82d  sect,  of  6  Geo.  4,  c.  16,  as  he  had  himself  ceased  to  have  any  interest  in  the 
partnership  funds,  and  his  authority  to  make  any  payment  for  his  partner  was  dissolved.  Craven  v.  Edmond- 
son,^  6  Bing.  734.  And  see  Hawkins  v.  Penfold,  2  Ves.  550.  Mont.  &-  B.  311.  Carter  v.  Picton,  6  Bing. 
617.  Goods  delivered  in  payment  of  a  bill  of  exchange  then  overdue,  is  not  a  payment  within  this  clause, 
Smith  V.  Moo»,3  1  M.  it  M.  45S.  Shaw  v.  Batleyi  4  B.  &-  Ad.  801.  Bradbury  v.  Anderton,  1  C.  M.  &  R. 
486.     See  Green  v.  White,^  3  Bing.  N.  C.  59. 

(s)  The  expression  "  payments  made"  contrasted  with  the  following,  "  henceforth  to  be  made,"  clearly 
renders  the  provisions  retrospective,  and  comprehends  payments  made  at  the  lime,  and  therefore  before  the 
passing  of  the  Act.      Terrington  v.  Hargreaves,^  5  Bing.  489.     And  see  Churchill  v.  Crease,  5  Bing.  180. 

(t)  These  words  are  to  be  construed  "  notice  of  an  act  of  bankruptcy  by  any  of  tlie  bankrupts"  committed. 
Hawkins  V.  Whitten,''  10  B.  &  C.  217.  A  payment  by  one  partner,  who  has  committed  an  act  of  bankruptcy, 
of  a  partnership  debt  due  before  the  bankruptcy  to  a  creditor  who  has  notice  of  the  act  of  bankruptcy,  is  not 
protected.  Craven  v.  Edmondson,^  6  Bing.  734.  A  payment  for  goods  purchased  from  a  bankrupt  just  before 
his  bankruptcy  is  not  protected  if  the  purchaser  knew,  or  had  the  means  of  knowing,  the  bankrupt's  circum- 
stances. Devasv.  Venables,^  3  Bing.  N.  C.  400;  and  see  Green  v.  White,^"  lb.  591.  Although  notice  of  a 
docket  struck  be  not  of  itself  evidence  of  an  act  of  bankruptcy,  yet  being  connected  with  the  fact  of  the 
defendant's  requiring  security  before  payment  made,  a  jury  may  infer  notice.  Spralt  v.  Hobhouse,^^  4 
Bing.  181. 

(«)  By  the  issuing  of  a  commission  is  meant  its  passing  under  the  great  seal,  whether  it  be  opened,  or 
acted  upon,  or  not.     Watkins  v.  Maund,  3  Camp.  308. 
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purchase  of  an  act  of  bankruptcy  by  such  bankrupt  connmitted,  shall  be 
*173     ^impeached  by  reason  thereof,  unless  the  commission  against  such  bank- 
rupt shall  have  been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy. 
Insolven-        Again,  in  cases  within  the  stat.  6  G.  4,  c.  16,  s.  73,  it  would  be  necessary 
^y-  that  the  assignees  should  prove  the  insolvency  of  the  bankrupt  at  the  time 

of  the  transaction  which  they  seek  to  impeach. 

This  section  enacts,  that  if  any  bankrupt,  being  at  the  time  insolvent  (x), 
shall  (except  upon  the  marriage  of  any  of  his  children,  or  for  some  valua- 
ble consideration,)  have  conveyed,  assigned,  or  transferred  to  any  of  his 
children,  or  any  other  person,  any  hereditaments,  offices,  fees,  annuities, 
leases,  goods  or  cliattels,  or  have  delivered  or  made  over  to  any  such 
person  any  bills,  bonds,  notes,  or  other  securities,  or  have  transferred  his 
debts  to  any  other  person  or  persons,  or  into  any  other  person's  name,  the 
commissioners  shall  have  power  to  sell  and  dispose  of  the  same  as  afore- 
said; and  every  such  sale  shall  be  valid  against  the  bankrupt,  and  such 
children  and  persons  as  aforesaid,  and  against  all  persons  claiming  under 
him. 

By  2  &  3  Vict.,  c.  29,  all  contracts  made  bo?id  fide  with  any  bankrupt 
previous  to  the  date  and  issuing  zx\^  fiat  against  him,  are  valid,  provided 
the  party  had  no  notice  of  any  prior  act  of  bankruptcy. 
Action  by  The  defence  consists,  either,  1st,  in  the  denial  of  the  plaintiff's  right  to 
assi^^nees.  gue  in  the  character  of  assignees  (y),  or  supposing  them  to  be  assignees, 
2dly,  of  their  particular  cause  of  action  against  the  defendant.  Under  the 
first  head  the  defendant  may,  it  has  been  seen  in  some  instances,  dispute 
and  controvert  all  the  facts  upon  which  the  bankruptcy  is  attempted  to  be 
supported  (z).  Under  the  second  he  may  not  only  controvert  the  claim  of 
the  plaintiff's  resting  on  the  proofs  already  announced  («),  as  by  showing 
that  the  bankrupt  himself  could  not  have  supported  the  action,  (in  cases 
where  the  assignees  affirm  the  acts  of  the  bankrupt,  and  claim  solely 
through  his  merits,)  but  he  may  also  show,  that  in  point  of  law  the  interest 
which  the  bankrupt  had  did  not  pass  to  the  assignees;  or  he  may  rely  upon 
a  set-off,  or  discharge  by  the  assignees. 

*In  the  first  place,  he  may  controvert  the  title  of  the  plaintiffs  to  sue  in 
jornder.      the  character  of  assignees  {h).     He  may  object  that  there  is  another  as- 


Defence. 


*174 

Non 


(x)  Compounding^  with  creditors  is  evidence  of  insolvency.  Reader  v.  Knatchbull,  5  T.  R.  218.  But 
insolvency  means  a  general  inability  to  answer  engagements.  And  in  order  to  invalidate  a  payment  made 
by  the  bankrupt  two  montiis  before  the  commission,  it  has  been  held  to  be  insufficient  to  show  that  the 
creditor  has  renewed  bills  for  the  debtor,  in  consequence  of  the  inability  of  the  latter  to  provide  for  them, 
1  Camp.  492.  Notice  to  a  creditor  that  there  has  been  a  meeting  of  the  bankrupt's  creditors,  and  that  the 
state  of  his  affairs  was  such  that  the  demands  of  creditors  could  not  be  paid,  except  by  instalments,  although 
the  creditor  was  assured  by  the  bankrupt's  agent  that  they  would  come  round,  was  held  to  be  notice  of  in- 
solvency, (under  the  stat.  46  G.  .3,  c.  135,  s.  1,)  so  as  to  defeat  a  subsequent  payment  by  the  bankrupt  to  the 
creditor.  BnyJy  v.  Schofield,  1  M.&S.  330.  The  plaintiffs  to  prove  an  execution  creditor's  knowledge  of 
the  trader's  insolvency,  proved  a  letter  written  by  his  attorney  to  the  attorney  of  the  execution  creditor,  stat- 
ing  that  he  had  been  embarrassed  by  the  failure  of  another  house,  and  strongly  pressing  for  time,  and  offer- 
ing to  pay  by  instalments;  it  was  held  that  it  did  not  amount  to  the  kind  of  insolvency  meant  by  the  statute, 
whicl;  being  a  term  used  in  connection  with  that  of  bankrvptcy  was  not  to  be  considered  as  used  in  its  com- 
mon  acceptation,  but  as  meaning  insolvency  of  so  decided  and  unequivocal  a  character  as  to  be  immediately 
followed  by  b.mkruptcy  or  slopping  payment,  as  a  necessary  consequence.    Abraham  v.  George,  11  Price, 423. 

{y)  In  trover  by  assignees,  a  plea  denying  that  the  plaintiffs  were  assignees,  puts  in  issue  the  petitioning 
creditor's  debt  and  act  of  bankruptcy.  Bucklon  v.  Frost,  1  Perr.  «fc  D.  102.  And  see  Butler  v.  Hobson,^  4 
Bing.  N.  C.  290. 

(z)  Except  as  to  facts  proved  by  the  depositions,  where  they  are  given  in  evidence  under  the  stat.  6  G.  4, 
c.  16,  8.  92,  for  they  are  made  conclusive  evidence  of  those  facts. 

(a)  Vide  supra,  121. 

(6)  An  assignment  to  assignees  after  an  action,  well  commenced  by  the  provisional  assignee,  does  not 
defeat  the  action.     Page  v.  Bauer,'^  4  B.  &  A.  345. 
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signee  still  living,  who  ougtit  to  have  been  joined  (c),  for  this  is  a  ground 
of  nonsuit. 

In  an  action  by  the  assignees  under  a  joint  commission  against ./?.  and 
B.,  against  the  sheriff  for  levying  an  execution  on  the  goods  of./?,  and  B., 
it  appeared  that  the  levy  was  made  after  the  bankruptcy  of  ^.  but  before 
that  of  B.;  and  it  was  held  that  the  action  was  not  maintainable,  since, 
although  the  bankruptcy  of  ^.  was  a  severance  of  the  joint-tenancy,  yet 
under  a  joint  commission  they  could  not  sue  for  the  separate  property  of 
one  (d). 

Although  no  notice  has  been  given  of  intention  to  dispute  the  commis- Prior  act 
sion,  it  may  be  shown  that  it  is  void,  as  by  reason  of  infancy  (e).     At  one  of  bank- 
time  a  defendant  might  disprove  the  title  of  the  assignees  by  proof  of  an"'"^'^^^" 
act  of  bankruptcy  committed  anterior  to  the  petitioning  creditor's  debt,  and 
of  a  sufficient  debt  to  have  supported  a  commission  (/),  although  neither 
the  bankrupt  himself,  nor  any  one  claiming  by  assignment  from  him,  could 
have  sustained  such  an  objection  (,§•).     But  by  the  stat.  6  G.  4,  c.  16,  s.  19, 
no  commission  shall  be  deemed  invalid  by  reason  of  any  act  or  acts  of 
bankruptcy  prior  to  the  debt  or  debts  of  the  petitioning  creditor  or  creditors, 
or  any  of  them,  provided  there  be  a  sufficient  act  of  bankruptcy  subsequent 
to  such  debt  or  debts  (A). 

Where  the  bankrupt  was  uncertificated  under  a  former  commission,  and 
it  was  proved  that  all  his  effects  were  assigned  under  it;  held,  that  in  an 
action  of  trover  by  the  subsequent  assignees,  the  defendant  might  avail 
himself  of  the  former  commission,  without  notice  to  dispute  having  been 
given;  for  although  the  94th  section  dispenses  with  proof  of  the  facts  enu- 
merated, yet  the  commission  must  be  put  in  evidence,  and  its  validity  in 
law  is  still  open  to  examination  (i). 

Payment  of  money  to  the  petitioning  creditor  after  the  suing  out  of  the  Petitioning 
commission   renders   the   commission  supersedable,  but  not   ipso  facto  ^^^^'^^o^'^ 
void  (k).     The  defendant  may  impeach  the  petitioning  creditor's  debt,  as  °  *" 
by  showing  that  it  was  due  to  the  petitioning  creditor  and  another,  jointly, 
the  latter  not  concurring  in  the  petition  (/);  or  that  the  petitioning  creditors 
could  not  have  sued  upon  the  bill  accepted  by  the  trader  upon  which  the 
debt  is  claimed,  one  of  them  having  engaged  to  provide  for  the  bill  when 
due  (m);  that  one  *of  the  petitioning  creditors  is  resident  and  carrying  on     *175 
trade  in  an  enemy's  country  («). 

The  petitioning  creditor  cannot  in  an  action  against  him  by  the  assignees 
dispute  the  amount  of  the  petitioning  creditor's  debt  (o).     But  it  seems 

(c)  Snelgrove  v.  Hnnt,^  2  Starkie's  C.  424;  1  Cliitty's  R.  71.     Note  that  the  action  was  in  assumpsit. 

(rf)  Hoffg  V,  Bridges,'^  2  Moore,  122.  See  Stonehouse  and  another  v.  De  Silva,^  3  Camp.  399;  and  2 
Starkie's  C.  17.     Note  they  were  not  the  g^oods  of  A.  and  B.  as  alleged. 

(e)  Belton  v.  Hodges,'^  9  Bing.  365. 

(/)  R.  V.  Bullock,  1  Tiiunt.  72,  88;  14  Ves.  67,  452.  Beardmore  v.  Shaw,  1  N.  R.  263.  But  an  act  of 
bankruptcy  alone  was  insufficient.     Parker  v.  Manning,  2  Esp.  598;  4  Esp.  594;  9  East,  21. 

(g)  Mercer  v.  Wise,  3  Esp.  219;  1  Taunt.  80,  86,  94.  Donnovan  v.  Duff,  9  East,  24.  See  Doe  v.  Boulcott, 
2  Esp.  C.  595,  Eyre,  C.  J.     Bryant  v.   Withers,  2  M.  &  S.  123. 

(h)  The  corresponding  clause  in  the  stat.  46  G.  3,  c.  135,  s.  5,  contains  an  exception  which  is  omitted  in 
the  late  Act,  viz.  "  if  such  petitioning  creditor  had  not  any  notice  of  such  act  of  bankruptcy  at  the  time 
when  the  debt  was  contracted." 

(i)  Phillips  V.  Hopwood,^  1  B.  &  Ad.  619. 

{k)  Garratt  v.   Theophilus  Biddulph,  4  Esp.  C.  104. 

(Z)  Brickland  v.  Newsom,  1  Camp.  474.     1  Taunt.  477. 

(m)  Richmond  v.  Hea.py,^  1  Starkie's  C.  102. 

(n)  M-Connell  v.  Hector,  3  B.  &  P.  113.  So,  semble,  that  one  of  them  is  an  infant.  Ex  parte  Morton,  1 
Buck's  B.  C.  42.     Ex  parte  Barrow,  3  Ves.  554. 

(o)  Harmer  v.  Davis,''  I  Moore,  300. 
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that  another  defendant  may  show  that  the  debt  was  merely  colourable 
and  conclusive,  although  the  bankrupt  himself  might  have  been  estopped 
by  the  security  which  he  had  given  from  disputing  it  {p). 
Act  of  A  defendant  who  was  not  privy  to  the  transaction  may  show  that  the 

bank-         get  of  bankruptcy  which  is  relied  upon  was  a  concerted  one  (§').     But 
ruptcy.       iieiiher  the  bankrupt,  nor  any  one  privy  to  the  concert,  can  insist  upon 
such  an  objection  (r).     It  is  no  objection  lliat  the  conmiission  fiat  or  ad- 
judication was  concerted  (s). 

Declarations  by  the  bankrupt  before  his  bankruptcy,  with  a  view  to  a 
fraudulent  conmiission,  are  admissible  in  evidence  to  show  collusion  be- 
tween the  bankrupt  and  the  petitioning  creditor  (/). 
To  im-  2dly.  The  defendant  may  show  that  in  point  of  law  the  right  of  action 

peach  the    did  uot  pass  to  the  assignees.     Whether  a  particular  interest  does  or  does 
cause  of     j^ot  pass  to  the  assignees,  is  of  course  a  pure  question  of  law;  but  it  is 
action.       incumbent  on  the  defendant  to  give  in  evidence  such  facts  as  raise  the  ques- 
tion of  law,  where  the  plaintiff  has  made  out  ^  prima  facie  case  (w). 

(p)  See  Christian's  B.  L.  442,  2d  edit. 

(5)  See  Lord  Mansfield's  observaliuns,  in  Hooper  v.  Smith,  1  Bl.  441;  and  see  Bamford  v.  Baron,  2  T.  R. 
595,  n.  Stewart  v.  Richman,  1  Esp,  C.  108.  Field  v.  Bellamy,  B.  N.  P.  3:J.  Cowley  v.  Hopkins,  Co.  B.  L. 
84,  95.  Ex  paite  Bourne,  16  Ves.  145.  Ex  parte  Edmundson,  7  Ves.  ;i03.  But  see  Bromley  v.  Mundee,  B. 
N.  P.  39.  Ex  parte  Milner,  1  Buck's  B.  C.  104.  Secus,  where  the  act  of  bankruptcy  consists  in  a  declara- 
tion of  insolvency,  under  the  stirt.  6  G.  4,  c.  16.     See  sec.  7. 

(r)  Roberts  and  others  v.  Teasdale,  Peake,  27;  B.  N.  P.  39,  40.  Cowley  v.  Hopkins,  Co.  B.  L.  84,  95.  Ex 
parte  Bourne,  16  Ves.  145.  See  also  Wilson  v.  Poullon,  2  Sir.  859;  Billon  v.  Hyde  Sf  Mitchell,  1  Atk.  126; 
Tappenden  v.  Burgess,  4  East,  235. 

(s)  1  &  2  Will.  4,  c.  56,  s.  42.  See  also  Shaw  v.  Williams,'^  1  Ry.  &  M.  C.  19.  Ex  parte  Binmer.  1 
Madd.  250;  1  Mont.  &  M.  438;  1  Rose,  87.  The  stal.  does  not  muke  a  concerted  act  good,  to  sustain  ajiat. 
As  where  assii^nment  is  made  for  tlie  benefit  of  all  creditors,  to  which  the  petitioning  creditor  is  a  party. 
Marshall  v.  Burkworth,  4  B.  &.  C.  508.  A  creditor  assenting  to  an  act  of  bankruptcy,  cannot  avail  himself 
of  it  to  support  a.Jiat.  Ex  parte  Hall,  3  Deacon,  B.  C.  405.  A  petitioning  creditor,  party  to  a  deed  of  as- 
signment for  the  benefit  of  creditors,  cannot  set  up  the  deed  as  an  act  ot  bauUruptey,  Bunn,  ex  parte,  3 
Deac.  (b.  c)  119.  But  it  is  no  defence  to  show  that  the  commission  issued  by  the  desire  and  at  the  request 
of  the  bankrupt.  Shaw  v.  Williams,  M.  &  M.  19.  This  was  otherwise  before  the  stat.  Ex  parte  Grant,  I 
C.&J.17. 

(t)  Thomson  v.  Bridges,^  2  Moore,  376.  But  declarations  by  the  petitioning  creditor  after  suing  out  the  com- 
mission, that  the  commission  was  concerted,  were  held  to  be  inadmissible.  Harwood  v.  Keys,  1  Mo.  &  R.  204. 

(u)  Bills  of  exchange  obtained  by  false  pretences  do  not  pass.  (Gladstone  v.  Hadwen,  1  M.  &  S.  517); 
nor  trust  property  {Webster  v.  Scales,  25  G.  3,  B.  R.  Winch  v.  Keely,  1  T.  R.  619);  nor  property  equitably 
assigned  before  tiie  bankruptcy.  Tibbils  v.  George,^  5  Ad.  &.  Ell.  107.  Carvulho  v.  Burn,^  4  B.  &  Ad.  382. 
And  see,  as  to  cases  under  the  Insolvent  Act,  Best  v.  Angles,  2  C.  &  M.  394;  4  Tyr.  256.  A.  agrees  to 
assign  to  B.  certain  specific  goods  by  way  of  security  for  money  advanced  by  B.  for  the  purchase  of  them, 
and  afterwards  assigns  them  under  circumstances  whicli  would  have  made  the  assignment  void  under  the 
Insolvent  Act;  the  assignees  of  A.  under  the  Insolvent  Act  are  not  entitled  to  the  goods,  although  it  would 
be  otherwise  if  the  goods  were  not  ascertained  at  the  lime  of  the  aijrcciiient.  Mogg  v.  Baker,  3  M.  &  VV. 
195.  Nor  the  property  of  the  bankrupt's  vvife  to  her  separate  use  {Vandernanker  v.  Desboroxtgh,  2  Vernon, 
95).  Aliter,  where  stock  stands  in  the  name  of  a  married  woman  (Fringle  v.  Hodgson,  3  Ves.  617);  and 
the  wife  can  have  no  assistance  in  equity  where  there  is  no  trust  created  for  her  benefit  {Ibid.;  and  see 
Christian's  B.  L.  483,  2(1  edit.)  The  assignment  passes  future  personal  property  {Kitchen  v.  Bartsch,  7  East, 
53);  but  a  fresh  assignment  of  real  property  was  hold  to  be  necessary  {Ex  parte  Proudfoot,  1  Atk.  253). 
The  assignment  passes  contingent  interests  {Higden  v.  Williams,  3  P.  Wins.  13*2);  but  not  a  possibility  of 
taking  by  descent  as  heir  {Moth  v.  Frome,  Amb.  3.')4.  Carleton  v.  Leighton,  3  Mer.  667).  Particular  pro- 
ceedings  are  made  for  the  transfer  of  copyhold  property  by  the  stat.  2  G.  4,  c.  16,  s.  86.  All  saleable  offices 
pass  by  assignment  (1  Atk.  210);  secus,  ol' offices  which  concern  the  administration  ot  justice,  5  &  6  Ed.  6, 
c.  16.  {See  Ex  parte  Butler,  \  Mk.2U\  215.  Amb.  73,  89,  112.  Cooke's  B.  L.  283).  So  an  ofl[icer's  pay 
does  not  pass.  Lidderdale  v.  Duke  of  Montrose,  4  1'.  R.  248.  An  advowson  passes,  but  the  bankrupt  must 
present,  if  a  lapse  occur  before  conveyance  to  a  purchaser.  See  Charrnan  v.  Charman,  14  Ves.  580.  The 
assignment  passes  the  bankrupt's  right  to  recover  what  he  has  paid  as  a  gaming  debt.  Brandon  v.  I^ate,  2 
H.  B.  308.  A  lease,  notwithstanding  a  covenant  not  to  assign  without  consent.  Fhilpot  v.  Home,  2  Atk. 
219;  Amb.  480.  Doe  v.  Carter,  8  T.  R.  7.  Aliter,  where  there  is  a  proviso  for  re-entry  in  case  of  the 
lessee's  bankruptcy.  Roe  v.  Galliers,  2  T.  R.  133.  An  annuity  demised  to  the  bankrupt,  and  payable  to 
him  only,  ceases  upon  the  assignment.  Dommelt  v.  Bedford,  6  T.  R.  684;  3  Ves.  150.  A  debt  due  to  the 
wife  dam  sola,  passes  {Miles  v.  Williams,  1  P.  Wms.  249);  so  does  a  debt  on  mortgnge  {Bosvil  v.  Brandon, 
1  P.  Wins.  459);  but  the  wife's  right  of  siirvivorsliip  is  good  against  the  assignees,  if  the  husband  dies  be- 
fore they  obtain  possession.     Milford  v.  Mitford,  9  Ves.  87.     As  to  the  wife's^  remainder  in  chattel  interest, 
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*Tlie  assignees  being  only  entitled  derivatively  from  or  through  the  Set-off. 
bankrupt,  as  he  could  not  liave  maintained  an  action  against  the  E  ist 
India  *Company  for  the  arrears  of  iiis  pension,  his  assignees  cannot  (x).  *177 
By  bringing  an  action  in  the  form  ex  contractu,  where  it  might  have  been 
laid  in  tort,  they  affirm  the  act  of  the  bankrupt,  and  the  defendant  is  en- 
titled to  the  benefit  of  a  set-otT  {y).  For  the  assignees  cannot  affirm  the 
same  transaction  in  part,  and  disaffirm  it  for  the  rest.  And  tiierefore, 
where  the  bankrupt,  after  a  secret  act  of  bankruptcy,  had  transactions  with 
the  defendants,  and  the  assignees  brought  an  action  of  assumpsit  to 
recover  what  the  bankrupt  had  paid;  Lord  Hardwicke,  C.  held  that  the 
defendants  were  entitled  to  set-oft'  money  which  they  had  paid  for  the 
bankrupt  (r);  for  by  bringing  an  action  of  assumpsit  the  assignees  had 
elected  to  consider  the  bankrupt  as  their  factor,  and  affirmed  his  contract, 
and  having  done  so,  must  take  him  as  their  factor  in  all  things  done  fairly 
and  without  deceit. 

Upon  an  action  by  the  assignees,  the  defendant  was  before,  and  is  now, 

see  Doe  v.  Steward,'  1  Ad.  &  Ell.  300.  Goods  delivered  to  the  bankrupt  on  a  contract  of  sale  pass  to  the 
assig-nees,  altliouo;li  the  biinlirupt  intended  to  defraud  the  vendor.  Milword  v.  Forbes,  4  Esp.  C,  171;  but  see 
Gladstone  v.  liadwen,  1  M.  &  S.  517.  So  does  the  interest  ot^a  teniint  for  life  in  his  redemption  of  the  land- 
tax.  Emley  v.  Grey,  3  Mer.  App.  702.  Money  advanced  to  the  bankrupt,  being  in  prison  (the  act  of  bank- 
ruplcy),  for  the  special  purpose  of  settling  witii  his  creditors,  which  object  fails,  may  be  repaid  by  the  bank- 
rupt  to  the  piirty  advancing  the  money,  and  docs  not  pjss  to  the  assignees.  Toovey  v.  Milne, 2  B.  &  A.  683. 
Where  the  defendant  delivered  a  cheque  on  his  banker  to  two  persons,  fir  a  specific  purpose,  and  they  re- 
turned it  to  him  after  their  bankruptcy,  not  having  used  it;  held  that  the  assignees  were  not  entitled  to 
recover  it  in  trover.  Moore  v.  Barthrop,-  1  B.  &,  C.  5.  Money  received  by  an  overseer  of  the  poor,  and  set 
apart  from  the  rest  of  his  property,  does  not  pass  to  the  assignees.  R.  v.  Eggington,  1  T.  &  R.  370.  In 
general,  the  product  of  a  substitute  tor  the  original  fuilows  the  thing  itself,  as  long  as  it  can  be  ascertained 
to  be  such,  and  the  right  only  ceases  when  ihe  means  of  ascertainment  fail,  whicii  is  the  case  where  the 
subject  is  turned  into  money,  and  mixed  and  conlounded  in  a  general  mass  of  the  same  description.  Per 
Lord  Ellenborough,  Taylor  v.  Flumer,  3  M.  &  S.  563.  See  Scott  v.  Surman,  Willes,  400;  Whilcomb  v. 
Jacob,  Salk.  65(1;  Copeman  v.  Cullant,  1  P.  Wins.  320.  A  draft  is  intrusted  to  a  broker  to  liuy  exchequer 
bills;  the  broker  receives  the  money  and  misapphes  it,  by  purchasing  American  slock  and  bullion,  and  ab- 
sconds, but  is  apprehended.  The  principal,  who  receives  tlie  American  stock  and  bullion,  is  not  amenable 
to  the  assignees  under  a  commissmn  asjainst  the  broker,  on  an  act  of  bankruptcy  committed  on  the  day  on 
which  he  misapplied  the  money.  Taylor  v.  Plumer,  3  M.  &  S.  563.  Property  passes  to  the  assignees  when 
received  by  a  factor  after  the  act  of  bankruptcy,  although  purchased  with  monies  advanced  by  the  factor  for 
the  purpose  of  purchasing  the  goods  to  be  sold  by  him  to  repay  iiimself  out  of  the  proceeds.  Copeland  v. 
Stein,  «  T.  R.  199;  and  see  Carter  v.  Barcklay?  3  Starkie's  C.  43.  By  the  stat.  6  G.  4,  c.  16,  s.  63,  the  com- 
missioners  are  to  assign  all  the  present  and  future  personal  estate  of  such  bankrupt,  wheresoever.  Sec.  and 
all  property  which  he  may  purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to 
liiin,  before  he  shall  have  obtained  his  certificate;  and  tiie  commissioners  shall  also  assign,  as  aforesaid,  all 
debts  due,  or  to  be  due  to  the  bankrupt,  wheresoever,  &c.  to  such  assignees;  and  after  such  assignment, 
neither  the  bankrupt  nor  any  other  person  claiming  throut^di  or  under  him  shall  have  power  to  recover  the 
same,  nor  to  make  any  release  or  discharge  thereof;  neither  shall  the  same  be  attached,  &lc.,  but  such  as- 
signees shall  have  like  remedy  to  recover  the  same  in  tlieir  own  names  as  the  bankrupt  himself  might  have 
had  if  he  had  not  been  adjudged  bankrupt.  A  valid  appropriation  or  equitable  assignment  of  a  trader's  funds 
is  not  revoked  by  his  bankruptcy.  Hutchinson  v.  Heyworth,*  9  Ad.  &  Ell.  375.  A  money  bond  assigned 
by  the  trader  to  secure  a  debt  to  a  larger  amount,  does  not  pass  to  the  assignees.  Dangerjield  v.  Thomas,^ 
9  Ad.  &,  Ell.  292.  Where  a  sum  was  bequeathed,  subject  to  forfeiture  if  the  legatee  should  "mortgage, 
charge,  sell,  assign,  or  incumber;"  held,  that  bankruptcy  being  an  act  of  law,  and  not  a  voluntary  assignment 
by  the  legatee,  which  was  alone  contemplated  by  the  will,  the  assignees  were  entitled.  Whitfield  v.  Prickett, 
2  Keene,  608.  Where  a  grantor  settled  ostites  on  two  in  succession  for  life,  on  condition  that  the  party 
entitled  for  the  time  being  should  reside  in  the  mansion-house  and  bear  the  name  and  arms  of  the  grantor, 
the  latter  becoming  bankrupt;  held,  that  having  a  vested  right  in  remainder  in  the  property  at  the  time  of 
his  bankruptcy,  it  passed,  under  the  bargain  and  sale,  to  his  assignees,  although  liable  to  be  defeated  by  the 
default  of  the  party  to  fulfil  the  condition.     Ex  parte  Gohhiey,  4  Deacon,  B.  0.  570;  1  Mont.  &  Ch.  75. 

(t)  Gibson  V.  East  India  Company,  5  Bing.  N.  C.  262. 

(y)  Smith  v.  Hodgson,^  4  T.  R.  211.  In  assumpsit  by  assignees  on  an  agreement  by  the  bankrupt  for  the 
sale  of  goods,  to  be  paid  for  by  an  acceptance,  alleging  the  refusal  to  accept,  and  damage  by  loss  of  the 
benefit  of  such  acceptance,  and  injury  to  his  estate  thereby;  held,  that  the  damage  resulting  in  pecuniary 
loss  only,  it  did  not  amount  to  such  an  allegation  of  unliquidated  damages  as  to  preclude  the  debtor's  right 
of  set-off.    Groom  v.  West,  1  Perr.  &,  D.  19.     And  see  Gibson  v.  Be//,v  1  Bing.  N.  C.  743. 

{z)  Billon  V.  Hyde  Sf  Mitchell,  I  Atk.  120. 
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under  the  stat.  6  G.  4,  c.  16,  s.  50,  where  there  have  been  mutual  credits 
between  the  parties,  entitled  to  set  off  a  debt  due  from  the  bankrupt  to 
him  before  the  bankruptcy,  without  giving  any  notice  of  set-off;  and  he 
may  either  plead  the  set-off,  or  give  it  in  evidence  under  the  general 
issue  (a). 
Mutual  By  the  Stat.  6  G.  4,  c.  16,  s.  50,  where  there  has  been  mutual  (b)  credit 

credit.  given  by  the  bankrupt  and  any  other  person,  or  where  there  are  mutual 
debts  (c)  between  the  bankrupt  and  any  other  person,  the  commissioners 
*17S  *shall  state  the  account  between  them,  and  one  debt  or  demand  {d)  may  be 
set  against  another,  notwithstanding  any  prior  act  of  bankruptcy  committed 
by  such  bankrupt  before  the  credit  given  io  or  the  debt  contracted  bi/  him, 
and  what  shall  appear  due  on  either  side  on  the  balance  of  such  account, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively,  and  every 
debt  or  demand  hereby  made  proveable  against  the  estate  of  the  bankrupt, 
may  also  be  set  off  in  manner  aforesaid  against  such  estate  (e);  provided 
that  the  person  claiming  the  benefit  of  such  set-oft*  had  not,  when  such 
credit  was  given,  notice  (/)  of  an  act  of  bankruptcy  by  such  bankrupt 
committed. 

The  defendant,  before  this,  must  have  showed  that  the  debt  which  he  pro- 
posed to  set  off,  accrued  before  the  act  of  bankrnptcy  (g);  he  could  not  set 
off  cash  notes  payable  to  J.  S.  or  bearer,  although  they  were  dated  before 
the  bankruptcy,  without  showing  that  they  came  to  his  hands  before  the 

(a)  Grove  v.  Dubois,  1  T.  R.  112.  Ryall  v.  Larkin,  1  Wils.  155;  see  also  Edmeads  v.  Newman,^  1  B.  & 
C.  418,  as  to  mutual  securities  lield  by  country  bankers.  And  see,  as  to  the  advance  of  money  on  the 
strength  of  consignments,  Easum  v.  Cato^^  5  B.  &  A.  861;  Ex  parte  Deere,  1  Atk.  228.  As  to  mutual 
accounts  between  an  insurance  broker  and  underwriter,  see  19  Geo.  2,  c.  32.  Graham  v.  Russell,  5  M. 
&  S.  498. 

{b)  These  words  are  not  confined  to  pecuniary  demands,  but  extend  to  confidential  deliveries  of  goods, 
likely,  under  the  circumstances,  to  become  productive.  Easum  v.  Cato,^  5  B.  &  A.  861.  So  if  bankers  dis- 
count bills  yet  running,  and  give  credit  to  the  bankrupt,  in  his  account  with  them,  for  the  amount  minus 
the  discount.  Arbouin  v.  Trilton,^  1  Holt's  C.  408.  Secus,  if  the  trader  deposit  a  bill  with  another  for  a 
specific  purpose,  as  to  raise  money  upon  it,  in  such  case  the  assignees,  after  tendering  the  amount  advanced 
on  the  bill,  are  entitled  to  recover  in  trover.  Key  v.  Flint,^  1  Moore,  451;  Buchanan  v.  Findlay,^  9  B.  &  C. 
738.  This  clause  extends  to  mutual  dealings  up  to  the  time  of  the  commission,  and  therefore  extends  the 
protection  of  the  stat.  46  G.  3,  c.  135,  s.  3.  See  Kinder  v.  Butterworth,^  6  B.  &  C.  42;  Tamplin  v.  Diggins, 
2  Camp.  312.  A  mutual  credit  may  be  constituted  although  the  parties  did  not  mean  particularly  to  trust 
each  other,  as  where  A.  accepts  a  bill  which  gets  into  the  hands  of  B.,  who  buys  goods  of  A.  Hankey  v. 
Smith,  3  T.  R.  507.  A  partner  in  the  house  of  M.  Sf  Co.  drew  bills  for  the  accommodation  of  A.,  a  cus- 
tomer with  the  firm,  who  discount  the  bill  for  A.  and  indorse  it  to  iV.  Sf  Co,  The  bill  becoming  due  after 
the  bankruptcy  of  M.  Sf  Co.,  N.  Sf  Co.  pay  themselves  out  of  the  funds  of  M.  Sf  Co.  in  their  hands.  The 
assignees  of  M.  Sc  Co.  sue  A.;  the  latter  is  entitled  to  set  off  a  debt  from  M.  Sf  Co.  Bolland  v.  Nash,  8 
B.  &  C.  105. 

(c)  The  debt  due  from  the  creditor  to  the  bankrupt,  or  the  credit  given  by  the  latter  to  the  bankrupt,  must 
have  existed  at  the  time  of  the  bankruptcy.  See  Hankey  v.  Smith,  3  T.  R.  507  (n).  A.  bought  of  B.  goods 
to  the  amount  of  430/.,  at  six  months'  credit,  and  afterwards  to  the  amount  of  230/.  at  the  like  credit,  and 
at  the  expiration  of  the  first  six  months  gave  B.  two  bills  of  exchange  on  third  persons  for  — /.,  on  an  un- 
dertaking by  the  latter  to  pay  the  balance  when  the  bills  were  paid.  A,  having  become  bankrupt  before  the 
credit  for  the  second  parcel  expired,  it  was  held  that  B.  might  set  off  the  170/.  against  the  price  of  the 
second  parcel.     Atkinson  v.  Elliott,  7  T.  R.  378.     See  Key  v.  Flint,^  8  Taunt.  21. 

(d)  Notwithstanding  these  terms,  a  m.ore  extensive  sense  is  given  to  the  terms  mutual  credit,  in  the  earlier 
part  of  the  clause.     See  Eden  on  the  Bankruptcy  Laws,  194.     Ex  parte  Marshall,  1  Mont.  &  Ayr.  139. 

(e)  And  therefore  debts  may  now  be  set  off  which  could  not  formerly  have  been  set  off  as  depending  upon 
a  contingency.  See  Eden  B.  L.  203.  The  terms  are  more  extensive  than  mutual  debts.  But  tliey  are  con- 
fined to  such  credits  as  must  in  their  nature  terminate  in  debts.  Rose  v.  Hart,^  8  Taunt.  499.  Rosev.Sims,^ 
IB.  &  Ad.  521.  Easum  v.  Cato,^o  5  B.&  A.  861.  Young  v.  Bank  of  England,  1  Deac.  Bankruptcy  Cases, 
622.  A  mere  guarantee  against  contingent  damages,  which  cannot  terminate  in  a  debt,  is  not  the  subject  of 
mutual  credit.  Sampson  v.  Burton,^'  2  B.  &  B.  89.  Where  a  creditor  employed  his  debtor  to  repair  his 
carriiige  on  a  contract  to  pay  reiidy  money  for  the  repairs,  it  was  held  that  the  assignees  of  the  latter  had  a 
lien  till  payment.     Clarke  v.  Fc//,i2  4  B.  &  Ad.  404. 

(/)  As  to  the  construction  of  these  wor(l.«,  vide  supra,  172. 
ig)  Marsh  v.  Chambers,  Str.  1234. 
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bankruptcy  (A).  So  where  the  defendant  insisted  on  acceptances  of  the 
bankrupt  in  his  hands,  by  way  of  set-otf  to  an  action  by  the  assignees,  on 
his  own  acceptance,  he  was  bound  to  show  either  that  his  obhgation  to  pay 
the  bills  subsisted  before  the  bankruptcy,  or  that  the  bills  originated  in 
mutual  credit  (?'). 

*VVhere  B.  agreed  to  indemnify  A.  his  surety,  by  allowing  him  to  retain  *179 
out  of  any  debt  which  he  should  owe  to  B.^  in  respect  of  mutual  dealings 
in  trade,  as  nuich  as  he  should  pay  on  the  bond,  and  B.  sold  goods  to  ^,, 
and  after  B.'s  bankruptcy  ^/i.  paid  more  than  the  price  of  the  goods  on  the 
bond,  it  was  held  that  the  assignees  could  not  recover  for  the  goods,  there 
being  nothing  due  to  the  bankrupt's  estate  on  the  original  contract  [k). 

Where  B.,  a  broker,  was  intrusted  by  Ji.,  a  merchant,  with  policies  on 
goods,  etfected  l)y  B.  for  t^.,  and  after  ^d.'s  bankruptcy  B.  received  for 
losses  under  such  policies;  and  A.  had  before  his  bankruptcy  employed  B. 
to  sell  goods  for  him  as  a  broker,  and  B.  had  advanced  money  to  Jl.  upon 
a  pledge  of  such  goods  and  upon  A.'s  general  credit;  it  was  held  that  tfiis 
was  a  mutual  credit,  and  that  B.  might  retain  the  sum  received  for  the  loss, 
in  liquidation  of  his  advances,  and  of  the  money  due  for  premiums  (/).  The 
defendant  having  accepted  bills  for  the  acconmiodation  of  a  trader,  received 
money  from  him  after  an  act  of  bankruptcy,  but  before  the  commission,  to 
take  up  the  bills  which  becan:ie  due  after  the  commission,  and  were  then 
paid  by  the  defendant:  held  that  the  defendant  was  bound  to  refund;  for 
the  statute  is  confined  to  mutual  debts  at  any  time  before  such  person 
became  bankrupt,  and  it  was  not  the  money  of  the  bankrupt,  but  of  the 
assignees  (m).  It  is  not  sufficient  for  the  defendant  to  show  that  the  sub- 
ject of  his  set-off  was  allowed  as  a  debt  by  the  commissioners  [n).  The 
defendant  cannot,  in  an  action  by  the  assignees,  set  off  a  debt  on  a  bill 
drawn  by  the  bankrupt,  of  which  he  is  the  holder,  after  having  set  it  off 
against  a  prior  indorser  (o).     The  debt  must  be  due  in  the  same  right  {p). 

(h)  Dickson  v.  Evans,  6  T.  R.  57.  Lawrence,  J.  observed,  that  if  the  notes  had  been  payable  to  the  de« 
fendunt  himself,  he  should  have  thought  it  reasonable  evidence  that  ihey  came  into  his  hands  at  the  time 
hey  bore  date.  Where  to  an  action  by  the  assignees  of  a  bankrupt,  for  a  debt  due  to  the  bankrupt's  estate, 
the  defendant  set  off  notes  in  his  possession  issued  by  the  banlirujit  before  the  bankrui)lcy;  proof  that  notes 
to  the  amount  of  thesetotf  came  into  his  hands  three  or  four  weeks  before  the  bankruptcy,  was  held  suf- 
ficient evidence  from  which  the  jury  might  infer  that  he  was  in  possession  of  them  at  the  time  of  the  bank- 
ruptcy, without  identifying  them  with  the  notes  produced.  Moore  v.  Wright,^  6  Taunt.  517.  Under  the 
above  clause,  a  party  who  has  industriously  obtained  notes  of  bankers  alter  they  had  stopped  payment,  but 
who  had  no  notice  of  any  act  of  bankruptcy  committed,  is  entitled  to  set  them  off.  Hawkins  v.  Whitten? 
10  B.  &  C.  217.  See  also  Dickson  v.  Cass,^  1  B.  &  Ad.  343.  Bills  were  drawn  by  one  partner  and  accepted 
by  the  defendant,  and  discounted  by  the  firm  for  his  convenience,  having  money  in  their  hands  of  his  at  the 
time;  held,  that  between  the  parties  it  constituted  a  mutual  credit,  and  that  the  firm  could  not,  by  paying 
away  the  bills,  which  were  afterwards  returned  to  them,  put  an  end  to  that  mutual  credit,  so  as  to  deprive 
the  defendant  of  his  right  to  set  off  any  debt  due  from  the  firm  to  him  against  the  sum  claimed  by  them  or 
their  assignees  from  him,  as  such  acceptor.  Bolland  v.  JVasA,'*  8  B.  &,  C.  105.  The  defendant,  in  consi- 
deratirn  of  the  bankrupt's  delivering  to  him  a  bill  accepted  by  him,  promised  to  deliver  to  the  biinkrupt  a  bill 
accepted  by  E.,  and  indorsed  by  the  defendant,  and  the  latter  afterwards  proved  the  fiirmer  bill  under  the 
commission,  but  refused  to  indorse  the  bill  of  E.;  held,  that  it  did  not  constitute  a  case  of  mutual  credit 
between  the  bankrupt  and  defendant,  but  was  a  cause  of  action,  from  the  non-performance  of  a  contract,  for 
which  the  assigness  might  sue.     Rose  v,  Sims,^  1  B.  &,  Ad.  52i. 

(i)  Oughterlony  v.  Easterhy,  4  Taunt.  888.  Southwood  v.  Taylor,  1  B.  &  A.  471.  And  see  Sheldon  v. 
Rothschild,^  2  Moore,  43.  Tiie  bankrupt  accepted  a  bill  for  488/.  for  the  accommodation  of  A.,  but  becoming 
indebted  to  A.  for  part,  drew  a  bill  on  A.  for  the  balance,  and  became  bankrupt.  The  latter  bill  was  ac- 
cepted and  paid  by  A.  without  knowledge  of  the  intervening  bankruptcy;  and  it  was  held  to  be  a  case  of 
mutual  credit,  although  the  principal  su.m  was  not  due  at  the  time  of  the  bankruptcy;  it  was  also  held,  that  an 
action  for  money  had  and  received  did  not  lie  against  the  purchaser  of  the  bill,  to  whom  A.  had  paid  the  amount. 

(k)  Dobson  v.  Lockhart,  5  T.  R.  133. 

(Z)  Olive  V.  Smith,-!  5  Taunt.  56.     And  see  Arbouin  v.  Tritton,s  Holt,  408. 

(/n)   Tajnplinv.  Diffgins,  2  Camp.  312.  (n)  Pirie  v.  Mennett,3  Camp.  219. 

(0)  Belcher  v.  Lloyd^^  10  Bing.  310.  (p)  See  tit.  Set-off.     Fair  v.  M'lver,  16  East,  (b.  c.)  130. 
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Where  a  party  struck  a  docket,  and  afterwards  became  a  trustee  under 
an  assignment  of  all  the  bankrupt's  property  in  trust  for  crediiors,  and  after 
he  had  incurred  some  expenses  in  execulmg  the  trust,  another  creditor 
issued  a  fiat,  and  the  assignee  seized  tlie  property,  held,  ihat  the  assign- 
ment being  of  itself  notice  of  an  act  of  bankruptcy,  he  could  acquire  no 
hen  on  the  property  as  against  llie  assignees  {q). 
Dischart^e.  A  discharge  by  one  assignee,  on  receivmg  monies  due  to  the  estate,  will 
bind  the  rest  (/') ;  but  a  discharge  by  one  assignee  will  not  be  etiectual  where 
the  others  have  expressly  dissented  (.v).  So  a  release  executed  by  one 
assignee  in  the  presence  of  another  will  bind  both  {t)\  but  if  the  co-assignee 
be  absent,  an  express  authority  by  him  under  seal  must  be  proved  [u). 
Actions  ^^-    ^'ictions  against   Commissioners,  ^dssignees,   Sj-c. — In    an   action 

against  agaiust  a  commissioner  the  plaintitf  must  prove  notice  of  action,  according 
assignees,  [q  \\^q  gtat.  6  Gco.  4,  c.  16,  s.  41  {x).  And  any  plaintiff  who  sues  in  respect 
*1S0  of  anything  *done  in  pursuance  of  the  stat.  6  G.  4,  c.  16,  must  (by  sec.  44), 
show  that  his  action  was  coaunenced  within  three  calendar  months  next 
after  the  fact  committed.  In  order  to  compel  the  defendant  to  prove  the 
requisites  of  bankruptcy,  the  plaintiff  must  prove  notice  of  his  intention  to 
dispute  them  under  the  stat.  6  G.  4,  c.  16,  s.  90  [y). 

Evidence  tliat  the  cosmiiissioners  made  out  their  warrant  of  commitment 
without  showing  any  actual  restraint,  in  consequence  of  such  warrant,  tlie 
party  being  previously,  and  still  remaining,  in  cusiody  for  another  cause,  is 
not  sufficient  to  support  an  action  of  imprisonment  against  them  (z). 

Where  the  assignees  authorize  the  bankrupt  to  carry  on  the  business  for 
the  benefit  of  creditors,  they  are  liable  for  goods  supplied  to  him,  although 

(g)  Ex  parte  Swinburne,  3  Deac.  396;  and  1  Mont.  &  Ch.  119. 

(r)  Smith  v.  Jameson,  1  Esp.  C.  1 14.     Contra,  Carr  v.  Read.  3  Atk.  695. 

(s)  Bristow  and  others  v.  Eastman,  1  Esp.  C.  17'2,  where  one  assignee  had  taken  20Z.  in  discharge  of 
various  sums  embezzled  by  detendiint,  agiiinst  the  consent  of  a  co-assignee. 

(i)  Williatns  v.  Walsby,  4  Esp.  C.  220.  Lord  Lovclace''s  Case,  VV.  Jones,  208.  Ball  v.  Dunsterville,  4 
T.R.  313. 

(«)  4  T.  R.  313.     Harrison  v.  Jackson,  7  T.  R.  207. 

(z)  Wiiicli  enacts,  that  no  writ  sliall  be  sued  out  against,  nor  copy  of  any  process  served  on  any  com- 
missioner, for  anything  by  iiim  done  as  such  comaiissiuner,  unless  notice  in  writing  of  such  intended 
writ  or  process  sliull  have  been  delivered  to  him,  or  left  ut  his  usual  place  of  ubode,  by  the  attorney  or  agent 
for  the  party  intending  to  sue  or  cause  the  same  to  be  sued  out  or  served,  at  least  one  calendar  month  before 
the  suing  out  or  serving  the  same;  and  such  notice  shall  set  forth  the  cause  of  action  which  such  p.irty  has 
or  claims  to  have,  <Sz.c.,  and  on  the  back  of  such  notice  shall  be  indorsed  the  name  of  such  attorney  or  agent, 
together  with  the  place  of  his  abode. 

Sec.  42  enacts,  that  no  such  plaintiff  shall  recover  any  verdict  against  such  commissioner,  in  any  case 
where  the  action  shall  be  grounded  on  any  act  of  the  defendant  as  commissioner,  unless  it  is  proved,  upon 
the  trial  of  such  action,  that  such  notice  was  given,  as  aforesaid;  but  in  default  tliereof,  such  commissioner 
shall  recover  a  verdict  and  costs,  as  hereinafter  mentioned;  and  no  evidence  shall  be  permitted  to  be  given 
by  the  plaintiff  on  the  trial  of  any  such  action,  of  any  cause  of  action,  except  such  as  is  contained  in  the 
notice. 

Sec.  43  enacts,  that  every  such  commissioner  may,  at  any  time  within  one  calendar  month  after  such 
notice,  tender  amends  to  the  party  complaining,  or  to  his  agent  or  attorney;  and  it  the  same  is  not  accepted, 
may  plead  such  tender  in  bar  to  any  action  brought  against  him,  grounded  on  such  writ  or  process,  together 
with  the  plea  of  not  guiliy,  and  any  other  plea,  with  leave  of  the  court;  and  if,  upon  issue  joined  thereon, 
the  jury  shall  find  the  amends  so  tendered  to  have  been  sufficient,  they  shall  give  a  verdict  for  the  defendant; 
and  if  the  plaintiff  shall  become  nonsuit,  or  shall  discontinue  his  action,  or  if  judgment  shall  be  given  for 
such  defendant  upon  demurrer,  such  commissioner  shall  be  entitled  to  the  like  costs  as  he  would  have  been 
entitled  to  in  case  he  had  pleaded  the  general  issue  only;  and  if,  upon  issue  so  joined,  the  jury  shall  find  that 
no  amends  were  tendered,  or  that  the  same  were  not  sufficient,  and  also  against  the  defendant,  on  such  other 
plea  or  pleas,  they  shall  give  a  verdict  for  the  plaintiff,  and  such  damages  as  they  shall  think  proper,  which 
he  shall  recover,  together  with  costs  of  suit;  provided  that,  if  any  such  commissioner  shall  neglect  to  tender 
any  amends,  or  shall  have  tendered  insufficient  amends  before  the  action  brought,  he  may,  by  leave  of  the 
court  where  such  action  shall  depend,  at  any  time  before  issue  joined,  pay  into  court  such  sum  of  n)oney  as 
he  shall  think  fit,  whereupon  such  proceedings  shall  be  had  in  court  as  in  other  actions  where  the  defendant 
is  allowed  to  pay  money  into  court. 

(y)  Supra,  89.  (z)  Crowley  v.  Impey,^  2  Starkie'a  C.  261. 
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ordered  in  his  own  name  (a),  and  to  pay  hitn  for  his  trouble.  Where  they 
enter  and  iieep  possession  of  the  premises,  althongh  for  the  purpose  of  dis- 
posing of  the  bankrupt's  estate,  they  become  liable  on  tiie  covenants  (*d). 

Where  a  bankrupt  had  a  lease  of  premises,  and  also  a  reversionary  inte- 
rest in  them,  and  tlie  assignees  executed  an  assignment  of  all  the  bankrupt's 
estate  and  reversionary  interest,  it  was  held  that  they  must  be  taken  to  have 
assigned  the  lease,  and  consequently  to  have  accepted  it  (c). 

Where  premises,  with  fixtures,  were  mortgaged,  but  the  mortgagor  con- 
tinned  in  possession,  and,  becoming  bankrupt,  his  assignees  removed  the 
fixtures;  it  was  held,  that  the  mortgagee,  as  against  the  defendants  as 
strangers,  was  entitled  to  consider  the  mortgagor  as  his  tenant  at  will,  and 
maintain  an  action  ior  the  injury  to  his  reversionary  interest;  and  also, 
*that  [laving  ihe  same  right  to  the  fixtures  as  his  tenant,  he  might  main-  *181 
tain  trover  for  the  fixtures  so  severed,  and  that  they  did  not  pass  to  the 
assignees  as  goods  within  the  bankrupt's  order  and  disposition  (d). 

Defence  by  Commissioners,  Assignees,  ^-c.  (e). — By  the  stat.  6  G.  4,  Defence  by 
c.  16,  s.  44,  commissioners  and  others  may  m  all  cases  justify  what  they  assignees, 
have  done  under  the  act  under  the  general  issue.  In  default  of  noiice, 
under  the  90th  clause,  no  evidence  need  be  given  of  the  requisites  of  bank- 
ruptcy (/).  Where  the  action  is  brought  in  respect  of  a  commitment  of 
the  bankrupt  or  any  other  under  the  statute,  the  whole  of  the  examination 
of  that  person  shall  be  read  and  considered,  and  the  defendant  shall  have 
the  same  benefit  from  it  as  if  the  whole  had  been  recited  in  the  warrant  [g). 

(a)  Kinder  v.  Howarlh,^  2  Starkic's  C.  354. 

(6)  In  order  to  protect  themselves,  tliey  should  enter  with  a  protest,  that  it  is  not  for  the  purpose  of  pos- 
sessitigf  themselves  of  tiie  premises  as  .iss^ignees,  Hanson  v.  Stevenson,  1  B.  &  A.  303.  See  Turner  v. 
Richardson,  7  East,  335;  Wheeler  v.  Bramah,  3  Camp.  340. 

(c)  Fuse  V.  Godden,^  2  Stark le's  C.  301).     See  lit.  Covenant. 

(d)  Hilchman  v.  Walton,  4  M.  &  VV.  409.     And  see  Fartridge  v.  Ber^s  5  B.  &  Aid.  604. 

(f)  Upon  an  application  for  payment  of  a  dividend  against  a  surviving  assignee  after  a  great  lapse  of 
time,  held  tliat  the  onus  of  proving  payment  lay  on  tlie  assignee,  and  that  the  statnle  of  liniitalions  did  not 
attach  to  a  debt  once  proved  under  the  commission.     Ex  parte  Healey,  1  D.  &  Ch.  331. 

(/)  The  power  given  by  the  above  clause  to  persons  appointed  by  the  commissioners  to  break  open  any 
house,  &LC.,of  the  bankrupt,  and  seize  upon  the  body  or  goods  of  such  bankrupt,  is  confined  to  the  house  of 
the  bankrupt,  and  does  not  extend  to  those  of  other  persons  v;here  such  parly  or  properly  may  be;  the  29th 
sec,  giving  the  power  to  search  the  houses  of  third  persons,  requires  also  the  warrant  of  a  justice  to  be  ob- 
tained  by  the  party  appointed  by  the  commissioners;  and  therefore,  where  the  assignees  entered  the  premises 
of  the  plaintiff  to  seize  goods  of  the  bankrupt,  it  is  not  an  act  done  in  puruance  ot  the  slat.,  and  the  plaintiff 
is  not  limited  to  his  action  within  three  months  after  the  act  committed.     Edge  v.  Parker,-^  8  £?.  &  C.  G97. 

Doing  an  act  "in  pursuance  of"  a  slat.,  is  applicable  only  to  cases  where  the  parly  can  be  considered  as 
fiundinix  his  act  upon  the  power  given  him  by  the  legislature.  lb.  And  see  Carruthers  v.  Payne,^  5  Bing. 
270;  Worth  v.  Budd,^  2  B.  &  Ad.  177.  The  official  assignee  is  not  within  the  protection  of  the  44lh  clause. 
Knight  V.  Tnrquanl,  2  M.  &  W.  101. 

In  order  to  justify  the  commissioners  in  issuing  their  warrant  to  apprehend  a  party  summoned  to  attend 
before  them  as  a  witness  under  s.  33  of  6  G.  4,  c.  16,  there  should  be  a  reasonable  interval  between  the 
service  of  ttie  summons  and  the  time  appointed  for  his  attendance,  and  it  is  for  a  jury  to  say  whether  under 
the  circumstances  such  service  be  reasonable  or  not;  but  in  order  to  justify  them  in  issuing  their  warrant, 
it  is  not  necessary  they  should  have  before  theni  information  on  oath  of  the  service  of  the  summons.  Groo- 
cock  V.  Cooper,-'  8  B.  &.  C.  211. 

Where  no  objection  was  made  by  the  bankrupt  to  the  course  of  the  examination,  but  he  objected  to  sign 
it  afterwards,  it  is  not  necessary  that  the  examination  should  be  set  out  in  the  warrant.  In  re  Leak,  3  Y. 
&  J.  46. 

Upon  a  like  application  in  the  court  of  K.  B.,  the  court  also  held  it  to  be  unnecessary  to  set  out  the 
examination,  but  that  the  bankrupt  was  entitled  to  be  discharged,  the  warrant  having  concluded  that  "he 
should  be  committed  until  he  should  sign,  and  true  answer  make."s    9  B.  &  C.  234. 

Where  a  rtturn  to  a  habeas  corpus  set  forth  only  a  part  of  the  warrant,  omitting  the  questions  which  had 
been  put  to  the  bankrupt,  the  Court  ordered  that  the  gaoler  should  amend  his  return,  and  annex  the  warrant 
itself,  or  that  a  copy  thereof,  or  the  whole,  should  be  set  forth  in  the  affidavit  of"  the  party  opposing  the  dis- 
charge.    In  re  Power,  2  Russ.  583. 

(o-)  By  sec.  40. 
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Where  the  action  is  brought  by  the  bankrupt  (A)  to  try  the  question  of 
bankruptcy,  and  due  notice  has  been  given  according  to  the  stat.  6  G.  4, 
c.  16,  s.  90,  the  defendants  must  either  prove  the  different  requisiies  of 
bankruptcy,  or  some  direct  or  collateral  admission  by  the  plaintiff  of  his 
*1S2  bankruptcy  (/);  as  that  he  obtained  his  discharge  under  a  Judge's  *order  (k), 
or  solicited  votes  in  the  choice  of  assignees:  proof  that  he  surrendered  is 
insufficient,  since  a  surrender  is  compulsory  (/). 

Assignees,  under  a  plea  in  trover,  denying  the  property  in  the  plaintiffs, 
are  entitled  to  show  that  the  goods  were  in  the  order  and  disposition  of 
the  bankrupt  as  the  true  owner,  and  that  the  defendants,  as  assignees,  sold 
the  goods  {??i). 
Actions  by  HI.  mictions  by  and  againsi  Bankrupts. — It  is  no  defence,  that  the 
a  bankrupt.  (jgj-,,Q^.  |-)j^g  notice  of  the  insolvency  of  the  plaintiff,  and  that  he  maybe 
afterwards  called  upon  by  the  assignees  to  pay  the  debt;  for  payments 
enforced  by  coercion  of  law  are  valid  against  the  assignees  (n).  In  gene- 
ral, it  seems  to  be  no  defence  to  prove  that  the  plaintiff  is  an  uncertificated 
bankrupt,  for  a  cause  of  action,  as  goods  sold  and  delivered  (o);  or  money 
lent  (p);  or  a  contract  for  the  delivery  of  goods,  subsequent  to  the  bank- 
ruptcy (q),  unless  the  assignees  interpose  (r).  He  may  maintain  trover 
for  goods  acquired  by  him  after  the  bankruptcy,  against  all  but  his  as- 
signees (s). 

Where  the  bankrupt  was  tenant  from  year  to  year,  and  a  trespass  was 
committed  prior  to  his  bankruptcy,  it  was  held  that  he  might  maintain  an 
action  of  trespass  subsequently  to  his  bankruptcy  (/). 

By  the  stat.  6  G.  4,  c.   16,  s.  126  (w),  it  is  enacted,  that  any  bankrupt 

(h)  When  a  commission  is  superseded,  all  acts  done  under  it  are  void,  and  an  action  lies  against  the 
assignees  for  taking  the  goods.  Ex  parte  King,  '2  Ves.  J.  40,  Perkins  v.  Proctor,  2  Wils.  382.  Mont.  B. 
L.  613,  n.,  the  titles  of  purchasers  are  defeated.  Ihid. 

(z)  See  tit.  Adaiission,  and  Crnfton  v.  Poole,^  1  B.  &  Ad  568.  In  order  to  prove  a  bankrupt  to  have  been 
a  trader,  proof  of  his  having  acknowledged  that  he  was  in  partnership  with  a  trader,  aad  that  he  spoke  of 
partnership  property  being  their  joint  property,  is  evidence  of  tiie  fact  as  against  him.  Parker  v.  Barker,^ 
1  B.  &  B.  9;  1  B.  &  A.  568.  Shortly  before  the  sale  of  the  bankrupt's  goods,  he  consulted  with  his  assignees 
and  the  auctioneer  as  to  tlie  best  means  of  disponing  of  them,  and  had  also,  in  a  notice  to  his  landlord,  in 
which  he  styled  himself  "a  bankrupt,"  offered  to  surrender  his  lease,  which  was  accepted;  held,  that  the 
first  did  not  amount  to  a  consent  to  the  sale,  so  as  to  estop  him  from  questioning  the  validity  of  tiie  com- 
mission,  being  referable  to  an  intention  to  take  care  of  and  see  that  the  most  was  made  of  the  property, 
and  with  respect  to  his  admission  of  being  bankrupt  to  his  landlord,  and  availing  himself  of  the  commission 
to  surrender  the  lease,  tiiat  altliough,  as  against  his  landlord,  he  might  be  precluded  by  his  admission  from 
denying  it,  yet  th:it  he  was  not,  as  against  third  persons,  and  that  as  against  the  defendants  he  was  at  liberty 
to  prove  such  admissions  to  be  mistaken  or  untrue.  Heane  v.  Rogers,^  9  B.  &  C.  586. 
(k)  Supra,  tit.  Admissions,  19.  (/)  Ibid, 

(m)  Isaac  v.  Belcher,  5  M.  &  W.  (ex.)  139;  and  7  Dowl.  516. 
(7i)   Prickett  v.  Down,  3  Camp.  131;  14  Ves.  557. 

(o)  Foster  v.  AUanson,  2  T.  R.  479.  Silk  v.  Osborn,  1  Esp.  C.  140.  Chippendale  v.  Tomlinson,  Co.  B. 
L.  446.     Coles  v.  Barrow,  4  Taunt.  754. 

(p)  Evans  v.  Brown,  1  Esp.  C.  170.     But  see  Kitchen  v.  Bartsch,  7  East,  53. 
Iq)  Gumming  v.  Roebuck,'^  Holt's  C.  172. 

(r)  Where  the  plaintiff,  whilst  he  was  an  uncertificated  bankrupt,  acted  as  a  furniture  broker,  hiring 
vans,  and  emjjloying  men,  and  providing  goods,  it  was  held  that  it  was  such  after-acquired  property  as  the 
assignees  interveninjr  were  entitled  to  recover,  and  that  a  payment  by  the  defendant  to  them,  between  the 
writ  and  the  declaration,  might  be  given  in  evidence  under  the  general  issue,  and  was  a  good  answer  to  the 
plaintiff's  action.     Croflon  v.  Poole,^  1  B.  &  Ad.  568. 

(s)  Webb  V.  Fox,  7  T.  R.  391.  Fowler  v.  Down,  ]  B.  &  P.  44.  See  also  Drayton  v.  Dale,^  2  B.  &  C. 
293,  as  to  his  right  to  transfer  a  note  made  payable  to  him  since  his  bankruptcy.  Also  Ashley  v.  Kell,  Stra. 
1207.  Or  where  he  is  but  a  trustee  for  another.  Fowler  v.  Down,  1  B.  &  P.  44.  Coles  v.  Barrow,  4 
Taunt.  754- 

(t)  Clarke  v.  Cahert,^  3  Moore,  96;  and  qu.  whether  the  assignees  could  have  maintained  the  action.  See 
Webb  V.  Fox,  7  T.  R.  391;  Fowler  v.  Down,  1  B.  &  P.  44.  Smith  v.  Eustace,  2  H.  B.  444.  Cmnniing  v. 
Bocbijck,*  1  Holt's  C.  172. 

(«)  The  effect  of  6  G.  4,  c.  16,  s.  121,  discharging  the  bankrupt  from  all  debts  due  by  him  before  the 
bankruptcy,  ia  to  afford  relief,  not  only  to  the  person  but  to  his  subsequently  acquired  property;  the  Court 
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who  shall,  after  his  certificate  (x)  shall  have  been  allowed,  be  arrested,  or 
have  *atiy  action  brought  against  him  for  any  debt,  claim  or  demand     *183 
thereby  made  proveable  under  the  commission  against  such  bankrupt,  shall  Actions 
be  discharged  upon  common  bail,  and  may  plead  in  general  that  the  cause  u^^jj"^  \ 
of  action  accrued  before  he  became  bankrupt,  and  may  give  this  Act  and  piea  of 
the  special  matter  in  evidence  (y),  and  such  bankrupt's  certificate,  and  the  certificate, 
allowance  thereof,  shall  be  sutiioient  evidence  of  the  trading,  bankruptcy, 
commission,  and  other  proceedings  precedent  to  the  obtaining  such  cer- 
tificate. 

A  certificate  obtained  after  the  commencement  of  the  action  is  not 
evidence  under  the  general  issue,  since  it  operates  merely  as  a  special  dis- 
charge under  the  statute,  and  therefore  must  be  made  available,  as  the 
statute  directs  (z);  but  if  the  defendant  plead  such  certificate  it  will  be 
evidence  (a),  although  obtained  after  the  commencement  of  the  action. 

The  effect  of  the  certificate  in  evidence  will  be  to  bar  all  demands  which  Effect  of 
were  due  at  the  time  of  the  act  of  bankruptcy,  and  which  could  have  been '=«^''^'^'^^^^' 
proved  under  the  commission  (6). 

therefore  set  aside  an  execution  issued  against  such  property,  founded  on  a  judgment  obtained  before  his 
bankruptcy.     Davis  v.  Shapley,^  1  B.  &  Ad.  54. 

The  provisions  of  6  G.  4,  c.  16,  s.  127,  dc  not  prevent  the  bankruptcy  and  certificate  being  a  bar  to  an 
action  against  the  bankrupt.     Eicke  v.  Nokes,'^  1  M.  &.  M.  303. 

{x)  By  the  stat.  6  G.  4,  c.  16,  s.  121,  a  certificate  discharges  the  bankrupt  from  all  claims  proveable  under 
the  commission,  but  does  not  discharge  any  partner  or  other  person  jointly  bound.  Sec.  125  avoids  all 
securities  given  for  securing  the  payment  of  any  money  due  from  the  bankrupt,  as  a  consideration,  or  with 
intent  to  persuade  a  creditor  to  sign  the  certificate,  and  the  party  sued  may  give  the  matter  in  evidence 
under  the  general  issue.  A  certificate  obtained  after  the  statute  on  a  commission  issued  before  it  is  proved 
by  the  production  of  the  certificate  duly  allowed.  Taylor  v.  Welsford,^  M.  &  M.  503.  A  certificate  of 
conformily  under  a  fiat,  must  be  proved  to  have  been  entered  of  record  in  the  court  of  bankruptcy.  See 
the  2  &  3  W.  4,  c.  114,  s.  8,  and  supra. 

(y)  Where  the  general  plea  of  bankruptcy  is  pleaded,  it  concludes  to  the  country,  and  the  plaintiff  can 
reply  the  similiter  only.  Wilson  v.  Kemp,  2  M.  &  C.  459,  1  B.  &  A.  22,  which  admits  evidence  of  all  mat- 
ters  which  under  the  st.  6  G.  4,  c.  16,  s.  130,  render  the  certificate  void. 

(z)  Gowland  v.  Warren,  1  Camp.  363.  Sledman  v.  Martinnant,  12  East,  664.  Joseph  v.  Orme,  2  N.  R. 
180.  A  certificate  allowed  after  plea  pleaded  should  be  pleaded  puis  darrein  continuance.  Langmead  v. 
Beard,  cited  9  East,  85.  It  seems  that  the  Court  will  take  judicial  cognizance  of  the  Chancellor's  signature 
of  allowance,  Eden,  426.  Assumpsit  against  two  defendants  for  goods  sold,  plea  non-assumpserunt,  and  on 
the  15th  June  one  of  the  defendants  pleaded  his  bankruptcy  puis  darrein  continuance,  to  which  the  plaintiff 
demurred,  but  the  latter  proceedings  were  entered  on  the  nisi  prius  record.  The  cause  was  tried  on  the 
29th  of  June,  and  a  general  verdict  found  against  both  the  defendants.  The  Court  set  aside  this  verdict  for 
irregularity,  on  the  ground  that  the  plaintiffs  were  not  entitled  to  have  an  absolute  verdict  against  both  the 
defendants,  but  contingent  only  against  the  one  who  pleaded  his  bankruptcy.  Thompson  and  another  v.  J. 
Percival  and  C.  Fercival,*  2  B.  &  Ad.  967. 

(a)  Harris  v.  James,  9  East,  82. 

(6)  Bamford  v.  Burrell,  2  B.  &  P.  1  P.  C.  As  to  what  is  proveable  under  the  commission,  see  above,  p. 
176.  The  defendant  contracted  for  the  purchase  of  goods  to  be  delivered  at  stated  times,  and  at  prices  of 
the  then  market  day,  and  became  bankrupt  and  obtained  his  certificate  before  the  first  delivery  was  to  be 
made;  the  goods  were  afterwards  tendered  and  refused;  held,  that  the  action  was  maintainable,  notwithstand- 
ing  the  bankruptcy,  the  contract  not  being  rescinded,  as  the  assignees  might  have  affirmed  it  if  they  thought 
fit,  and  the  amount  of  damage  being  incapable  of  being  ascertained  until  the  market  price  known,  was  not 
proveable;  held  also,  that  the  amount  of  damage  was  to  be  ascertained  by  the  difference  between  the  price 
contracted  to  be  paid,  and  that  which  might  have  been  obtained  for  the  goods  on  the  day  when  the  contract 
ought  to  have  been  completed.  Boorman  v.  Nash,^  9  B.  &  C.  145.  Upon  agreement  for  the  purchase  of 
premises,  the  price  was  to  be  paid  on  a  given  day,  or  when  a  good  title  should  be  tendered,  and  if  the  pur- 
chaser should  be  desirous,  it  might  remain  as  a  charge  on  the  premises,  so  as  that  upon  completion  of  the 
conveyances,  the  vendor  should  have  a  proper  security  for  the  price,  with  interest,  and  the  purchaser  cove- 
nanted to  pay  interest  so  long  as  the  price  remained  unpaid,  with  a  proviso,  that  if  the  interest  were  in  arrear 
for  thirty  days,  the  purchaser  should  be  considered  as  a  tenant  to  the  vendor,  at  a  slated  rent,  payable  half 
yearly,  and  the  latter  should  have  power  to  distrain.  The  purchaser  did  require  the  purchase-money,  to 
remain  so  charged  for  five  years,  was  let  into  possession,  and  subsequently  became  bankrupt;  the  vendor 
distrained  for  tlie  stipulated  rent,  and  it  was  paid  by  the  assignees;  upon  further  arrears  becoming  due  after 
the  bankrupt  had  obtained  his  certificate,  and  an  action  of  covenant  brought,  to  which  he  pleaded  his  bank- 
ruptcy generally,  held  that  the  agreement  was  in  substance  an  agreement  of  sale,  and  could  not  be  deemed 
to  be  a  lease  by  reason  of  the  default  in  paying  the  interest,  but  that  the  unpaid  vendor  being  entitled  to 
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*Where  a  verdict  is  obtained  against  the  bankrupt  in  an  action  for 
damages  before  an  act  of  bankruptcy,  but  judgment  is  not  signed  till  after, 
the  debt  is  not  barred  by  the  certificate  (c).  If  an  action  be  commenced 
against  a  bankrupt  after  the  bankruptcy,  for  a  debt  due  before,  and  after  a 
verdict  for  the  plaintilf  the  bankrupt  obtain  his  certificate,  the  costs  of 
the  action,  as  well  as  the  debt,  are  proveable  under  the  commission  (d), 
for  the  costs  bear  relation  to  the  original  debt. 

have  the  premises  resold,  and  to  prove  for  the  residue,  the  claim  for  interest  was  proveable  under  the  com- 
mission and  the  certificate  tlierefore  a  bar.     Hope  v.  Booth,^   1  B.  &,  Ad.  498. 

A  defendant  compromised  an  action  for  libel,  by  agreeing  to  apologize  and  pay  the  plaintiff's  costs.  The 
apology  was  made,  and  a  rule  of  court  obtained  to  pay  the  costs,  amounting  to  67/.  On  default  made  an 
attachment  was  issued,  and  the  defendant  was  committed;  while  in  custody  he  became  bankrupt,  and  obtained 
his  certificate;  held,  that  the  sum  named  in  the  rule  of  court  was  a  debt  which  might  have  been  proved 
under  the  commission,  and  that  the  defendant  was  entitled  to  be  discharged  out  of  custody.  Riley  v.  Burne^ 
2  B.  ifc  Ad.  779. 

A  commission  of  bankruptcy  and  certificate  does  not  bar  a  clerk's  claim  for  wages,  where  the  commission 
issued  in  middle  of  year,  and  service  down  to  time  of  commission,  when  clerk,  for  want  of  business,  ceased 
to  attend.  For  the  bankruptcy  does  not  dissolve  the  contract  of  service.  The  provision  in  the  48th  section 
of  the  Bankrupt  Act,  in  favour  of  clerks  and  servants,  makes  no  difference  in  this  respect.  Thomas  v.  Wil- 
liams,^ 1  Ad.  &  Ell.  685. 

The  plaintiff  accepted  a  bill  for  a  third  party,  a  lessee  of  the  defendant;  the  latter,  on  the  bankruptcy  of 
his  tenant,  and  with  a  view  of  obtaining  possession  of  the  premises,  undertook  to  satisfy  the  balance  due  on 
the  bill,  and  deliver  it  up  to  the  plaintiff,  or  indemnify  him  against  it;  the  defendant  failed  to  do  either,  and 
became  bankrupt;  the  breach  of  promise  is  not  proveable  either  as  a  debt  due  at  the  lime  of  the  bankruptcy, 
or  as  a  contingent  debt,  or  by  the  plaintiff  in  the  character  of  a  surety,  within  6  G.  4,  c.  16,  s.  56,  and  the 
certificate  therefore  is  no  discharge.  Tlie  relation  of  a  party  to  a  bill  as  principal  cannot  be  converted  into 
that  of  a  surety,  by  any  subsequent  agreement  to  which  the  payee  is  no  party.  Yailop  v.  Ebers,'^  1  B.  & 
Ad.  698;  Laxlon  v.  Peat,  2  Camp.  185,  overruled.  In  an  action  in  tort  against  a  broker  for  a  fraudulent 
sale  of  stock,  it  was  held  that  the  bankrupt's  certificate  of  the  defendant  was  no  bar  to  the  action.  Parker 
V.  CroZe,5  5  Bing.  63;  and  2  M.  &  P.  150.  And  see  Parker  v.  Norton,  6  T.  R.  605.  A  bankrupt  may  plead 
a  certificate  under  a  second  commission,  to  an  action  for  a  debt  proveable  under  that  commission,  although 
he  has  not  paid  15s.  in  the  pound  under  that  commission.  Robertson  v.  Score,^  3  B.  &-  Ad.  338.  Upon  the 
question  whether  a  debt  is  barred  by  the  certificate,  see  further  p.  176.  Debts  proveable  under  the  commis- 
sion, and  debts  discharged  by  the  certificate,  are  convertible  terms ;  and  see  Goddard  v.    Vanderheyden,  2 

B.  &L  P.  8,  n.     A  debt  is  not  discharged  which  accrued  after  the  bankruptcy,  but  before  the  commission.    Ibid. 

(c)  As  in  trespass  on  the  case  for  seduction,  judgment  not  being  signed  until  after  the  bankruptcy, 
although  the  verdict  was  before  it.  Buss  v.  Gilbert,  2  M.  &  S.  70.  Ex  parte  Charles,  14  East,  197;  and 
see  Parker  v.  Crole,^  5  Bing.  63;  Atwood  v.  Partridge,''  4  Bing.  209. 

(d)  Willet  V.  Pringle,  2  N.  R.  190.  See  also  Scott  v.  Ainbrosr,^  3  M.  &  S.  326;  5  B.  &  A.  453.  In 
Jameson  v.  Campbell,^  5  B.  &.  A.  250,  it  was  held,  that  although  a  right  of  action  on  a  bill,  and  the  costs  of 
the  action,  were  discharged  by  a  commission  and  certificate,  yet  tliat  the  bond  of  the  defendant  to  secure 
the  payment  of  the  damages  and  costs  under  the  stat.  4  G.  3,  c.  33,  s.  1,  given  after  the  bankruptcy,  but 
before  the  certificate,  was  not  discharged. 

Some  demands,  not  proveable  under  the  commission,  are  barred  by  the  certificate,  e.  g.  the  costs  of  an 
action  of  contract,  where  there  is  no  verdict  before  the  bankruptcy,  are  not  [)roveable  under  the  commission, 
but  are  barred  by  the  certificate.  Ex  parte  Poacher,  1  G.  &  J.  386.  Ex  parte  Hill,  11  Ves.  646.  So  where 
the  party  becomes  bankrupt  before  costs  taxed,  on  an  award  against  him.     Haswell  v.    Thorogood,^'>  7  B.  & 

C.  705.  Where  interlocutory  costs  ordered  to  be  paid  by  a  bankrupt  are  taxed  before  the  bankruptcy,  the 
certificate  is  a  discharge.  Jacobs  v.  Phillips,  1  C.  M.  &  R.  195;  4  Tyr.  652.  See  further  Parslow  v.  Dear- 
love,  5  Esp.  78;  4  East,  438;  1  Camp.  428;  6  Esp.  98;  4  Taunt.  90;  "2  M.  &.  S.  551.  For  cases  of  mutual 
acceptances  and  exchanges  of  securities.  RoJfe  v.  Caslon,  2  H.  B.  570.  Sarratt  v.  Austin,  4  Taunt.  200, 
Buckler  v.  Butlivant,  3  East,  172.  Houle  v.  Baxter,  3  East,  177.  Forster  v.  Surtees,  12  East,  605.  Cowley 
V.  Dunlop,  7  T.  R.  565.  Of  sureties.  Martin  v.  Court,  2  T.  R.  640.  Brookes  v.  Lloyd,  1  T.  R.  17.  Tous- 
saint  V.  Martinnant,  2  T.  R.  100.  Paul  v.  Jones,  1  T.  R.  599.  Hodgson  v.  Bell,  7  T.  R.  97.  Sledman  v. 
Martinnant,  13  East,  427.  Unliquidated  damages.  Hammond  v.  Tovlmin,  7  T.  R.  612.  Overseers  of  St. 
Martin  v.  Warren,  I  B.  &  A.  491;  3  Wils.  270;  6  East,  110.  Covenant  for  rent.  Auriol  v.  Mills,  1  H.  B. 
433;  4  T.  R.  94.     And  see  Hornby  v.  Houlditch,  1  T.  R.  92,  93.     Debt  for  rent.     Wadham  v.  Marlowe, 

1  H.  B.  437;  1  T.  R.  91.     Gill  v.  Scrivens,  7  T.  R.  27.     In  case  of  a  cognovit  given.      Wyborne  v.  iJoss, 

2  Taunt.  68.  In  cases  of  tort.  Parser  v.  iVbriow,  6  T.  R.  695.  Of  verdicts  obtained  before  the  bankruptcy. 
Buss  V.  Gilbert,  2  M.  &  S.  70.  Bills  of  exchange.  Howis  v.  Wiggins,  4  T.  R.  1 14.  Brooks  v.  Rogers,  I 
H.  B.  640.  Joseph  v.  Orme,2  N.  R,  180.  Starey  v.  Barnes,  7  East,  435.  Pottek  v.  Brown,  5  East,  124; 
Btat.  7  G.  1,  c.  31.  Of  a  bond  given  after  bankruptcy  to  secure  a  previous  debt.  Birch  v.  Sharland,  1  T.  R. 
715.  See  aho  Ex  parte  Douthat,^^  4  B.&,  A.  ail.  Macarty  v.  Barlow,  Sir.  949.  As  to  bonds,  stat.  7  G.  1, 
c.  31.  Callowell  v.  Clutterbuck,  cited  2  Str.  867.  Ex  parte  Barber,  9  Ves.  jun.  110.  Cotterell  v.  Hooke, 
Doug.  97.  Ex  parte  Granger,  10  Ves.  jun.  351.  Cockerill  v.  Owston,  1  Burr.  436.  Boutfiower  v.  Coats, 
Cowp.  95.     Dimsdale  v.  Eames,^^  2  B.  &.  B.  8. 
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Where  a  bankrupt  acceptor  pleaded  his  certificate,  and  it  appeared  that 
the  commission  was  sued  out  after  the  day  of  the  date  of  the  bill,  but 
before  it  became  due,  it  was  held  to  be  incumbent  on  the  plaintiff,  an 
indorsee,  to  *show  that  an  act  of  bankruptcy  was  committed  before  the  *1S5 
date  of  the  bill  (e).  But  that  an  antecedent  act  of  bankruptcy  might  be 
proved  by  the  proceedings  under  the  commission,  stating  a  previous  act  of 
bankruptcy  (/). 

If  B.  plead  his  bankruptcy  and  certificate,  and  prove  a  commission 
against  A.,  and  a  certificate  under  it,  he  may  prove  that  he  was  formerly 
known  by  the  name  of  A.,  and  that  the  commission  was  issued  against 
him,  although  at  the  time  of  the  trial  he  was  known  by  the  name  of  B. 
only  [g). 

If  upon  the  trial  it  appear  that  the  bankruptcy  was  subsequent  to  the 
commencement  of  the  action,  the  plea  will  not  be  available  [h). 

If  a  surety  for  the  bankrupt,  at  the  time  of  the  act  of  bankruptcy,  was 
compelled  to  pay  money  as  such  surety,  after  the  act  of  bankruptcy,  by 
the  Stat.  49  G.  3,  c.  121,  "he  was  entitled  to  a  dividend  under  the  com- 
mission, unless  he  had  notice,  when  he  became  surety,  of  the  bankruptcy 
or  insolvency  of  the  trader,  of  which  the  issuing  a  commission,  although 
afterwards  superseded,  was  to  be  deemed  notice," 

The  plaintiff  accepted  a  bill  for  the  accommodation  of  the  defendant, 
who  became  bankrupt  before  the  bill  was  due,  and  a  commission  of  bank- 
rupt was  *issued,  and  afterwards  superseded;  the  plaintift'  afterwards  *i86 
accepted  another  bill  to  take  up  the  former  dishonoured  bill,  and  after- 
wards an  effectual  commission  was  sued  out  on  the  former  act  of  bank- 
ruptcy, under  which  the  bankrupt  obtained  his  ceriificate,  and  the  plaintiff 
afterwards  paid  the  second  bill;  it  was  held,  that  the  payment  by  the 
plaintiff  was,  in  effect,  a  surety  for  the  defendant  upon  the  first  bill,  and 
therefore  within  the  above  statute;  and  that  the  case  was  not  within  the 
proviso  as  to  notice,  since  the  suretyship  commenced  before  the  issuing  of 
the  commission,  which  was  afterwards  superseded. (2). 

By  the  late  stat.  s.  51,  any  person  who  shall  have  given  credit  to  the  bankrupt  upon  valuable  consideration! 
for  any  money  or  thing  whatsoever,  which  shall  not  have  become  payable  when  such  bankrupt  committed 
an  act  of  bankruptcy,  whether  such  credit  shall  have  been  given  upon  any  bill,  bond,,  note,  or  other  negotiable 
security  or  not,  shall  be  entitled  to  prove,  as  if  the  same  was  payable  presently,  &c.  deducting  only  thereout  a 
rebate  of  interest. 

By  s.  52,  sureties,  and  others,  however  liable  for  any  debt  of  the  bankrupt,  at  the  issuing  of  the  commission, 
having  paid  tiie  whole  or  part  in  discharge  of  the  whole  debt,  though  after  the  commission  issued,  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  if  he  has  proved  or  may  prove  the  debt  under  the  commission, 
provided  he  had  no  notice  of  any  act  of  bankruptcy  when  he  became  liable.  See  tit.  Surety.  One  of  three 
co-sureties  for  the  payment  of  an  annuity,  who  has  paid  money  on  account  of  the  annuity,  after  the  bank- 
ruptcy of  another,  may  sue  the  latter  for  contribution,  notwithstanding  the  certificate,  for  he  could  not  prove 
the  debt  under  the  commission;  but  he  cannot  recover  more  than  one-third.     Brown  v.  Lee,^  6  B.  &  C.  689. 

The  5Gth  section  enacts,  that  if  a  bankrupt  shall,  before  the  issuing  the  commission,  have  contracted  any 
debt,  payable  on  a  contingency,  &c.,  the  person  with  whom  the  debt  is  contracted  may  apply  to  the  commis- 
sioners to  value  the  debt,  and  he  may  prove  for  the  amount. 

The  58th  section  enacts,  that  any  person  who  shall  have  obtained  a  judgment,  &c.  for  a  debt,  or  demand, 
in  respect  of  which  he  shall  prove,  may  also  prove  for  the  costs,  though  they  shall  not  have  been  taxed  at  the 
time  of  the  bankruptcy.  The  costs  of  an  action  brought  by  the  bankrupt  are  not  a  debt  contracted  within  the 
former  clause.  Bire  v.  Moreau,^  4  Bing.  57;  and  see  Walker  v.  Barnes,  2  Taunt.  778;  Scott  v.  Ambrose,  3  M. 
&  S.  326.  So  a  covenant  by  the  defendant  for  the  due  payment  of  a  premium  of  insurance  by  another  is  not 
within  that  clause;  the  breach  necessarily  gives  a  claim  for  unliquidated  damages.  Atwood  v.  Partridge,^  4 
Bing.  209.     See  Ex  parte  Adney,  Cowp.  463. 

(e)  Pearson  v.  Fletcher,  5  Esp.  C.  90.  And  see  Macartney  v.  Barrow,  where  the  court  said  they  would 
not  intend  that  the  defendant  was  a  bankrupt  before  the  suing  out  of  the  commission,  7  East,  437,  n. 

(/)    Ibid,  (g)  Stevens  v.  Elisee,  3  Camp.  256. 

(It)  Tower  v.  Cameron,  6  East,  413.  For  by  the  stat.  5  G.  2,  c.  30,  s.  7,  the  plea  is  given  in  ease  any  bank- 
rupt  who  has  conformed  to  the  law  shall  afterwards  be  arrested  or  impleaded  for  any  debt  due  before  such 
time  as  he  became  a  bankrupt,  and  now  see  the  stat.  6  G.  4,  c.  16,  s.  126,  supra,  182. 

(t)  Stedmanv.  Martinant,  13  East,  427. 
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1S7 


A  certificate  under  a  joint  commission  will  be  evidence  in  bar  of  a  sepa- 
rate debt  (k),  and  vice  versd,  a  certificate  under  a  separate  commission  in 
bar  of  a  joint  debt  (/). 

The  certificate  is  no  bar  where  the  plaintiff's  claim  rests  in  unliquidated 
damages;  as  in  an  action  of  trespass  or  trover,  although  the  conversion 
was  before  the  bankruptcy  {m). 

In  assumpsit,  on  a  promise  to  pay  a  certain  sum  weekly  for  the  support 
of  an  illegitimate  child,  which  the  plaintiff  had  by  the  defendant,  upon  plea 
of  a  certificate,  it  was  held  that  the  defendant  was  liable  for  the  arrears 
which  has  accrued  since  the  bankruptcy  {n). 

The  defendant  in  an  action  of  assumpsit  may  prove  that  he  obtained  his 
certificate  in  the  country  where  the  debt  was  contracted,  and  that  by  the 
law  of  that  country  the  debt  was  discharged  (o).  Where  the  defendant  in 
Anierica,  gave  to  the  plaintiff  also  residing  there,  a  bill  of  exchange  on 
England,  which  was  dishonoured  for  non-acceptance,  and  the  defendant 
afterwards,  and  whilst  he  resided  abroad,  became  a  bankrupt,  and  obtained 
his  certificate,  such  certificate  was  held  to  be  a  bar  to  an  action  here  on  the 
bill;  for  the  bill  having  been  dishonoured  here,  the  implied  promise  to  pay 
it  arose  in  America,  by  the  law  of  which  country  the  defendant  had  been 
discharged  (/?),  such  a  certificate  is  no  bar  where  the  debt  is  contracted  in 
this  country  {q). 

In  answer  to  evidence  of  a  certificate,  the  plaintiff  may  show  that  it  was 
obtained  unfairly,  and  by  fraud,  and  that  it  is  void  under  the  stat.  6  G.  4, 
c.  16,  s.  130,  which  enacts,  that  no  bankrupt  shall  be  entitled  to  his  certi- 
ficate, and  that  any  certificate,  if  obtained,  shall  be  void,  if  such  bankrupt 
shall  have  lost,  by  any  sort  of  gaming  or  wagering  (r)  in  one  day  twenty 
^pounds,  or  within  one  year  next  preceding  his  banlcruptcy  two  hundred 
pounds;  or  if  he  shall,  within  one  year  next  preceding  his  bankruptcy 
have  lost  two  hundred  pounds  by  any  contract  for  the  purchase  or  sale  of 
any  government  or  other  stock,  where  such  contract  was  not  to  be  per- 
formed within  one  week  after  the  contract,  or  where  the  stock  bought  or 
sold  was  not  actually  transferred  or  delivered  in  pursuance  of  such  con- 
tract, or  shall  after  an  act  of  bankruptcy  committed,  or  in  contemplation  of 
bankruptcy,  have  destroyed,  altered,  mutilated  or  falsified,  or  caused  to  be 
destroyed,  altered,  mutilated,  or  falsified,  any  of  his  books,  papers,  writings 
or  securities,  or  made,  or  been  privy  to  the  making  of  any  false  or  fraudu- 
lent entries  in  any  book  of  account  or  other  document,  with  intent  to  de- 
fraud his  creditors,  or  shall  have  concealed  property  to  the  value  of  ten 
pounds  or  upwards;  or  if  any  person  having  proved  a  false  debt  under  the 


Qi)  Horsey's  Case,  3  P.  Wms.  23;  Hotvard  v.  Poole,  Str.  995,  1157. 

(/)  Ex  parte  Yale,  3  P.  Wms.  24,  n.  But  such  discharge  is  personal,  and  will  not  relieve  the  joint-debtor 
from  his  liability.     See  10  Anne,  c.  15,  s.3. 

(m)  Parker  v.  Norton,  6  T.  R.  695. 

(n)  Per  Lord  Ellenborough,  Millen  v.  WTiettenbury,  1  Camp.  C.  428. 

(o)  Hunter  v.  Potts,  4  T.  R.  182.  Ballantine  v.  Golding.  Co.  B.  L.  499,  5th  edit.  A  certificate  in  England 
bars  creditor  in  Calcutta,  although  creditor  had  no  notice.  Edwards  v.  Ronald,  Knapp'sC.  259.  Secus,  where 
the  remedy  only  is  barred.     Williams  v.  Jones,  1 1  East,  439. 

(p)  Potter  \.  Brown,  5  East,  1"24.  It  seems  that  a  certificate  under  a  bankruptcy  in  England  is  so  far  a 
judgment  in  respect  of  foreign  states,  that  it  may  be  pleaded  in  bar  to  the  action  of  foreign  creditors.  In  re 
Odwin  V.  Forbes,  1  Buck's  B.  C.  57;  in  the  Cock-pit.     And  see  in  re  Stein  S(  Co.  1  Rose's  B.  C.  402. 

(7)  Smith  V.  Buchanan,  1  East,  6.     Shallcross  v.  Dysart,  2  Gl.  &  J.  87.     Lewis  v.  Owen,'^  4  B.  &.  A.  654. 

(r)  See  the  repealed  provision,  5  G.  2,  c.  30,  s.  12,  under  which  it  was  held  that  insuring  in  the  lottery  is 
not  within  that  act  (Ltwis  v.  Piercy,  1  H.  B.  29);  nor  the  keepmg  a  lottery-office.  Ex  parte  Richardson,  Co. 
B  L.  463,  5th  edit.  Sel.  N.  P.  238.  It  was  also  held  that  the  plaintiff  n)ust  elect  whether  he  would  give 
evid'-nceof  one  loss  to  the  amount  of  5L,  or  of  several,  to  the  amount  of  100/.  Hughes  v.Morley?  Holt's  C.  520. 
A  loss  by  gaming  defeats  a  certificate  although  the  bankrupt  on  the  same  day  wins  more  than  he  loses.  Ex 
parte  Newman,  3  Glynn.  &  J.  329. 
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commission,  such  bankrupt  being  privy  thereto  (.?),  or  afterwards  knowing 
the  same,  shall  not  have  disclosed  the  same  to  his  assignees  within  one 
month  after  such  knowledge. 

So  the  plaiiitift'may  show  that  it  was  obtained  from  one  of  the  creditors 
under  a  promise  from  the  bankrupt  to  pay  him  his  whole  debt  [t).  If  the 
plaintiff  adduce  evidence  to  prove  concealment  to  the  value  of  10/.,  the 
defendant  may  show  that  the  concealment  was  not  wilful  (u).  By  the 
Stat.  6  G.  4,  c.  16,  s.  127,  by  a  certificate  under  a  second  commission  the 
person  only  of  the  bankrupt  is  protected  if  his  effects  are  not  sufficient  to 
make  a  dividend  of  15^.  in  the  pound.  But  this  clause,  when  applicable, 
does  not  entitle  a  creditor  to  proceed  against  the  bankrupt  after  a  second 
certificate  for  a  debt  which  he  might  have  proved  under  the  commission  {x). 

Previous  to  that  statute  it  was  sufficient  in  order  to  defeat  a  defence  by  proof  to 
a  certificate  under  a  second  commission,  to  produce  the  fornier  commission,  defeat  the 
certified  as  of  record,  and  the  proceedings  under  it,  to  show  that  the  bank-*^"*^'^*^^'^* 
nipt  submitted  to  it  without  proving  the  steps  of  the  former  bankruptcy 
in  detail  (y):  where  there  had  been  no  notice  to  produce  the  certificate, 
proof  of  the  affidavit  of  conformity  was  held  to  be  insufficient  («);  but  after 
proof  of  such  notice,  it  was  held  (before  the  late  statute)  to  be  sufficient  to 
prove,  by  the  solicitor  under  the  commission,  that  he  was  employed  by 
the  defendant  to  obtain  his  certificate,  and  had  no  doubt,  from  the  entries 
in  his  books,  that  it  had  been  obtained  (b). 

The  person  who  had  the  possession  of  the  former  commission  and  pro- 
ceedings was  served  with  a  subpcend  duces  tecum  to  produce  them  (c). 
After  such  proof  by  the  plaintiff,  it  lay  on  the  defendant  affirmatively  to 
prove  *that  he  has  paid  15^.  it;  the  pound  under  the  second  commission  [d)'^     *18S 
proof  that  it  viou\d  probably  produce  so  much  was  insufficient  (e). 

Wliere  the  action  was  brought  before  a  dividend  had  been  made  mider 
the  second  commission,  or  the  period  had  elapsed  under  the  stat.  5  Geo.  2, 
c.  30,  s.  37,  it  was  held  that  the  certificate  would  be  no  bar,  if  it  were 
shown  that  it  was  not  probable  that  the  bankrupt  would  be  able  to  pay 
\5s.  in  the  pound. 

So  the  plaintiff,  under  the  stat.  6  G.  4,  c.  16,  s.  127,  may  show  that  the  Compound- 
defendant  has  compounded  with  his  creditors  (/),  or  delivered  to  them  hising  with 
estate  and  effects,  and  been  released  by  them  {g).     Where  the  defendant  "'■'^'^°"' 
had  compounded  with  his  creditors,  but  afterwards,  and  before  he  became 
bankrupt,  paid  them  the  whole  of  their  debt,  and  did  not  pay  15*.  in  the 

(s)  In  order  to  prove  this,  the  person  who  proved  the  false  debt  may  be  called  as  a  witness,  or  the  fact 
may  be  proved  by  presumptive  or  collateral  evidence.     Edmonslone  v.  Webb,  3  Esp,  C.  264. 

(t)  Phillips  v.  Dicas,  15  East,  248,  under  the  stat.  5  G.  2,  c.  30,  s.  11,  and  now  under  the  stat.  6  G.  4, 
c.  IG,  s  132. 

(m)  Cathcart  v.  Blackwood,  in  Dom.  Pro.  1765. 

(x)  Robertson  v.  Score,^  3  B.  &.  Ad.  338.  The  stat.  does  not  apply  to  a  bankrupt  who  has  obtained  his 
certificate  under  a  subsequent  commission  after  the  statute  had  passed.  Carew  v.  Edwards,^  4  B.  &  Ad.  351. 

(y)  Haviland  v.  Cooke,  5  T.  R.  665.     3  Esp.  C.  195. 

(a)  Graham  v.  Grill,  4  Camp.  282.  (b)  Henry  v.  Leigh,  3  Camp.  499. 

(c)  It  seems  that  the  book  at  the  Bankrupt  office,  in  which  entries  are  made  of  the  allowance  of  certifi- 
cates by  the  Chancellor,  is  not  secondary  evidence  of  the  allowance  of  the  certificate;  for  it  is  not  seen  or 
referred  to  by  the  Chancellor,  and  the  entries  are  not  made  by  any  officer  of  the  court  appointed  for  that 
purpose.     Henry  v.  Leigh,  3  Camp.  499.     See  the  late  statute. 

(d)  Gregory  v.  Merton,  3  Esp.  C.  195. 

(e)  Coverley  v.  Morley,  16  East,  225;  and  qu.  whether  the  actual  payment  of  15s.  in  the  pound  be  not  a 
condition  precedent.     See  the  judgment  of  Bayley,  J.;  and  see  Jelfs  v.  Ballard,  \  B.  &  P.  467. 

(/)  Such  a  clause,  it  has  been  held,  under  the  stnt.  5  G.  2,  c.  30,  s.  37,  does  not  contemplate  limited 
compositions  with  part  of  a  trader's  creditors,  but  general  ones  only,  such  as  would  admit  all  creditors,  of 
whatsoever  description.     Norton  v.  Shakespeare,  15  East,  619.     See  Slaughter  v.  Cheyne,  1  M.  &  S.  182. 

ig)  Jelfs  v.  Ballard,  1  B.  &  P.  467. 
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pound  under  a  subsequent  commission,  his  certificate  under  it  was  held 
to  be  a  bar  {h)  to  a  subsequent  action.  Under  the  same  section  the  plain- 
tiff may  also  show  that  the  bankrupt  has  been  discharged  under  an  act  for 
the  relief  of  insolvent  debtors. 

The  certificate  is  void  if  any  one  of  the  creditors,  although  without  the 
privity  of  the  bankrupt,  was  induced  by  money  to  sign  the  certificate  {i). 
Subsequent  The  plaintiff  may  also  reply  to  the  certificate  by  evidence  of  an  express 
promise,  promise  by  the  bankrupt  to  pay  the  debt,  and  is  not  bound  to  declare  espe- 
cially on  such  subsequent  promise  [k).  But  it  seems  that  if  the  promise 
be  special  to  pay  when  he  is  able,  the  plaintiff  should  prove  his  ability  at 
the  time  of  the  action  brought  (/);  and  the  promise  is  not  binding  unless  it 
be  precise  and  positive  (wz),  and  in  writing  (?i). 

A  promise  made  by  a  bankrupt  before  he  has  obtained  his  certificate 
will  revive  the  debt,  although  the  certificate  be  obtained  afterwards  (o). 
A  mere  admission  of  the  debt  is  insufficient  (/?),  though  accompanied  by 
an  unaccepted  offer  to  pay  the  debt  by  instalments  {q). 
^  A  bankrupt  sued  by  his  surety,  who  paid  the  debt  subsequently  to  the 
*IS9  *bankruptcy,  cannot  avail  himself  of  his  certificate  without  having  specially 
pleaded  it  (r). 

By  the  stat.  6  Geo.  4,  c.  16,  s.  59,  the  proving  by  a  creditor  under  the 
commission  is  an  election  by  him  not  to  sue  at  law;  but  it  seems  that  such 
an  election  cannot  either  be  pleaded  or  given  in  evidence  in  bar  of  the 
action  {s). 

(h)  Read  v.  Sowerby,  3  M.  &  S.  78.  (i)  Holland  v.  Palmer,  1  B.  &  P.  95. 

(k)  Williams  v.  Dyde,  Peake's  C.  ()8.  Trueman  v.  Fenton,  Cowp.  548;  but  see  Penn  v.  Bennett,  4  Camp. 
206.     Leaper  v.  Tatlon,  16  East,  420. 

{I)  Besford  v.  Saunders,  2  H.  B.  116.  [2  Serg.  &  R.  208,  Kingston  v.  Wharton.]  Qu.  whether  payment 
of  interest  after  bankruptcj',  on  a  bond  for  the  payment  of  money  forfeited  before  bankruptcy,  will  render 
the  bankrupt  liable  on  the  bond.     Alsnp  v.  Brown,  Doug.  191.     Seinble,  not. 

(?/i)  Lynbury  v.  Weightman,  5  lisp.  C.  198,  where  the  bankrupt  said  that  his  effects  would  pay  20s.  in 
the  pound,  and  that  he  would  pay  every  body,  it  was  held  that  he  was  not  bound. 

(n)  By  the  stat.  6  G.  4,  c.  16,  s.  131,  no  bankrupt  after  being  discharged  by  a  certificate  shall  be  liable 
to  pay  any  debt,  &.C.,  discharged  by  such  certificate  upon  any  promise  made  at'ter  the  suing  out  of  the  com- 
mission, unless  it  be  in  writing,  signed  by  the  bankrupt,  or  by  some  person  authorized  by  him. — But  the 
plaintiff  in  such  case  need  not  declare  specially.  Williams  v.  Dyde,  Peake's  C.  68.  Russell  v.  Hardman, 
Ibid.  The  initial  of  the  defendant's  surname  is  not  a  signature  within  the  statute.  Hubert  %'.  Moreau,^  2 
C.  &  P.  5-38. 

(o)  Roberts  v.  Morgan,  2  Esp.  C.  736.     And  see  Ernst  v.  Sciaccaluga,  Cowp.  527. 

ip)  Fleming  v.  Hayne,^  1  Starkie's  C.  370.  Bailey  v.  Dillon,  2  Burr.  736.  Besford  v.  Saunders,  2  H. 
B.  116.     Alsop  V.  Brown,  Doug.  182. 

(q)  Ibid. 

(r)  Under  the  stat.  49  Geo.  3,  c.  121,  s.  8;  for  that  statute  discharged  the  bankrupt,  having  his  certificate, 
of  all  such  demands,  at  the  suit  of  every  such  person,  in  like  manner  to  all  intents  and  purposes  as  if  such 
person  had  been  a  creditor  before  the  bankruptcy.  Sl.edinan  v.  Martinnant,  12  East,  664.  The  stat.  6 
Geo.  4,  c.  16,  s.  121,  discharges  a  certificated  bankrupt  from  all  claims  proveable  under  the  commission. 

(s)  The  proving  a  debt  under  the  commission  is  no  defence  to  an  action  at  law  for  the  same  debt;  and  the 
election  of  the  creditor  under  the  stat.  49  Geo.  3,  c.  121,  s.  14,  is  confined  to  the  debt  actually  proved,  and 
does  not  extend  to  distinct  debts,  though  ejusdem  generis,  and  due  at  the  same  time.  Harley  v.  Greenwood,^ 
5  B.  &  A.  95.  Watson  v.  Medex,  1  B.  &  A.  121;  and  see  Bridget  v.  Mills,'^  4  Bing.  19.  But  see  Reed  v. 
Sowerby,  3  M.  &  S.  78.  So  it  was  held  that  the  statute  did  not  exclude  a  creditor  who  had  proved  a  joint 
debt  under  a  commission  against  one  from  suing  the  rest.  Heath  v.  Hall,  4  Taunt.  326.  See  also  Young 
V.  Glass,  16  East,  252.  So  it  was  held  that  the  drawer  of  a  bill  of  e.xchange,  who  had  paid  the  amount  to 
the  holder,  after  a  commission  of  bankruptcy  against  the  acceptor,  might  sue  the  acceptor  before  he  had  ob- 
tained  his  certificate,  and  arrest  him  on  the  bill,  although  the  holder  had  proved  the  bill  under  the  com- 
mission.  Mead  v.  Braham,  3  M.  &  S.  91.  A  bankrupt  lessee  is  discharged  by  the  statute,  not  only  from 
the  lease,  but  from  all  covenants  to  be  performed  as  lessee.  Kearsey  v.  Curstairs,^  2  B.  &,  Ad.  716.  But  the 
statute  does  not  put  an  end  to  the  lease,  but  merely  discharges  the  bankrupt  from  payment  of  rent  or  ob- 
servance  of  the  covenants.  Manning  v.  Flight,^  3  B.  &  Ad.  211.  The  bankruptcy  of  the  lessee  does  not 
discharge  a  surety  on  a  bond  for  the  performance  of  covenants  in  a  lease.  Inglis  v.  M'Dougall,^  1  Moore, 
196.     Lease  of  a  mill,  with  covenants  that  on  the  determination  of  the  lease,  the  machinery  should  be  again 
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'J'he  Stat.  6  Geo.  4,  c.  16,s.  75,  enacts,  that  where  any  bankrupt  is  entitled  Discharge 
to  any  lease  or  agreement  for  a  lease,  if  the  assignees  accept  the  same,  he  from  lease 
shall  not  be  liable  to  pay  any  rent  accruing;  after  the  date  of  the  commission,  f'^'^'^P^!^'* 
or  to  be  sued  in  respect  of  any  subsequent  non-observance  of  the  conditions,  ees. 
covenants,  and  agreements  therein  contained;  and  if  the  assignees  decline 
the  same,  shall  not  be  liable  in  case  he  deliver  up  such  lease  or  agreement 
to  the  lessor  or  person  agreeing  to  grant  such  lease,  within  fourteen  days 
after  notice  that  the  assignees  have  declined  (t). 

*IV.  Upon  an  indictment  against  a  bankrupt  for  a  felonious  embezzle-     *190 
ment  of  his  effects,    &c.,  the   steps   of  his  bankruptcy  must  be  strictly  indictment 

proved  (?/).  against  a 

Where  the  petitioning  creditor's  debt  was  alleged  to  be  due  to  ^.  B.nnd^^"^^"'^^' 
C,  surviving  executors  of  the  last  will  and  testament  of  D.,  after  proof  that 
td.  B.  and  C  were  (he  executors,  and  were  directed  by  the  will  to  carry  on 
the  business,  it  was  held  to  be  necessary  to  prove  that  they  all  acted  in  dis- 
charge of  the  trust  [x).  ' 

An  allegation,  that  the  commission  issued  under  the  great  seal  of  Great 
Britain,  is  proved  by  evidence  of  an  instrument  issued  under  the  great  seal 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  (y). 

Upon  an  indictment  against  a  bankrupt  for  perjury, alleged  to  have  been 
committed  in  his  examination  be^re  the  commissioners,  it  was  held  to  be 
necessary  to  prove  the  bankruptcy  in  strict  detail,  and  that  the  declaration 
of  his  bankruptcy  by  the  commissioners  was  not  sufficient  (z) ;  for  if  he  was 
not  a  bankrupt  at  the  time,  the  commissioners  had  no  jurisdiction  to  admi- 
nister an  oath  and  examine  him.  The  case  of  a  person  who  makes  a 
deposition,  on  wiiich  the  judgment  of  the  commissioners  is  to  be  founded, 
as  to  the  bankruptcy  itself,  falls  under  a  different  consideration;  the  perjury 
may  consist  in  the  falsely  swearing  that  the  party  was  a  bankrupt,  so  that 
if  it  were  necessary  to  prove  the  bankruptcy,  the  perjured  party  could  not 
be  punished  at  all.  In  such  a  case  the  offence  of  perjury  seems  to  be 
complete,  independently  of  the  question  of  batikruptcy,  for  a  false  oath  is 
taken  before  commissioners  duly  authorized  to  administer  the  oath  {a). 

valued,  and  tho  difference  between  that  and  the  firmer  valuation  paid  by  the  lessor  or  lessee,  as  it  was 
greater  or  less  than  the  former,  the  lessee  becoming  bankrupt,  his  assignees  repudiate  the  lease,  and  the 
lessor  declines  to  pay  the  difference,  the  assignees  may  (after  demand  and  refusal),  recover  the  value  in 
trover.     Fairburn  v.  Eastwood,  6  M.  &  W.  679;  and  see  Kearsey  v.  Carstairs,^  2  B.  &  Ad.  716. 

(t)  The  statute  does  not  apply  to  a  lessee  and  his  assignees  of  a  lease.  Taylor  v.  Youvg,^  3  B.  &  A.  521, 
under  tlie  statute  49  G.  3,  c.  121.  By  the  clause  6  G.  4,  c.  16,  s.  75,  assignees  may  be  compelled  to  elect 
and  deliver  up  the  lease  if  they  decline  to  accept  it.  Where  the  lessee  covenanted  not  to  assign,  became 
bankrupt,  and  after  acceptance  of  the  lease  he  came  in  again  as  assignee,  it  was  held  that  he  was  discharged. 
See  Doe  v.  Smith,'^  5  Taunt,  795,  as  to  proof  of  acceptance,  vide  supra,  131.  The  chancellor  has  no  authority 
to  decide  whether  the  assignees  have  elected  or  not;  it  is  a  question  of  fact  for  a  jury.  Ex  parte  Quantock, 
Buck.  189.  It  has  been  held,  that  the  mere  advertising  a  lease  for  sale,  without  taking  possession,  and  with- 
out stating  themselves  to  be  the  owners  or  possessors,  did  not  amount  to  an  assent.  Turner  v.  Richardson,  7 
East,  335.  But  if  a  bidder  had  been  accepted,  and  a  deposit  received,  it  would  have  been  evidence  of  an 
acceptance.  Hastings  v.  Wilson,*  1  Holt's  C.  290.  Where  they  allowed  the  bankrupt's  goods  to  remain  on 
the  premises  nearly  a  twelvemonth,  and  then  to  avoid  a  distress  paid  the  rent,  but  informed  the  landlord  that 
they  did  not  mean  to  take  the  lease  unless  it  could  be  advantageously  disposed  of,  and  afterwards  put  it  up 
to  sale,  when  there  was  no  bidder,  and  omitted  to  return  the  key  for  near  four  months  afterwards,  but  never 
took  possession.  Lord  Ellenborough  held  tiiat  they  were  not  liable.  Wheeler  v.  Bramah,  3  Camp.  340.  So 
though  they  have  released  an  under-tenant  of  the  lessees.     Hill  v.  Dobie,^  8  Taunt.  325. 

()/)  See  the  form  of  the  indictment,  and  the  necessary  allegations,  Criminal  Pleadings;  and  see  the  stat. 
6  Geo.  4,  c.  16,  s.  112. 

(x)  R.  V.  Barnes,^  1  Starkie's  C.  243,  (y)  R.  v.  Bullock,  1  Taunt.  71. 

{z)  R.  V.  Funshon,  3  Camp.  96,  cor.  Ellenborough,  C.  J. 

(a)  See  R.  v  Raphael,  cor.  Abbott,  J.  Devon  Spring  Assize.  1818,  Manning's  Index,  2d  edit.  232;  where 
it  is  stated  to  have  been  ruled,  that  on  an  indictment  against  a  third  person  examined  before  the  commis- 
sioners, their  declaration  that  the  party  is  a  bankrupt  is  sufficient.  It  is  not  stated  whether  the  examination 
in  this  case  was  preparatory  or  subsequent  to  the  adjudication. 
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The  indictment  against  a  bankrupt,  on*5  Geo.  2,  c.  30,  for  not  making  a 
full  and  true  disclosure,  &c.,  stated  a  notice  requiring  him  personally  to 
appear,  &c.,  according  to  the  several  statutes  then  in  force  concerning 
bankrupts,  and  particularly  the  statute  passed  in  the  5th  Geo,  2,  stating  its 
title,  but  ujioii  the  notice  being  produced  it  set  forth  the  title  of  the  49th 
Geo.  3;  held  that  the  variance  was  fatal.  It  seems  also,  that  the  averment 
of  personal  service  of  the  notice  should  state  whether  the  party  was  at 
large  or  in  prison,  the  statute  pointing  out  modes  of  service  in  each  case  (6). 
Compe-  ^'  '^  i^  '^'^  inveterate  and  universal  rule,  that  the  bankrupt  himself  (c) 

lency  of    is  HOt  a  Competent  witness  to  prove  any  fact  to  support  or  impeach  the  com- 
witnesses.  i^jission,  either  on  an  issun  to  try  the  bankruptcy,  or  in  an  action  by  the 
assignees  to  recover  a  debt  due  to  the  estate,  even  though  he  shall  have 
obtained  his  certificate,  and  have  released  the  assignees,  for  he  is  interested 
*19I     *in    the  certificate    which  is  founded  upon  the  bankruptcy  («?).     And  it 
Compe-      makes  no  difference  whether  the  question  be  asked  upon  an  examination 
tency  of     j,^  chief,  or  upon  his  cross  examination  (e);  neither  can  he  be  asked  ques- 
ri^p  •   (JQiis  vvith  a  view  to  establish  an  antecedent  act  of  bankruptcy  (/),  or  to  ex- 
plain an  act  relied  on  by  the  adversary  as  an  act  of  bankruptcy  {g).    Accord- 
ingly, upon  the  trial  of  issues  out  of  Chancery,  to  try  whether  Herbert  and 
Byton  were  bankrupts,  and   whether  they  owed  the  petitioning  creditor 
100/.,  Ryton,  who  had  obtained  his  ceriificate,  was  produced  to  prove  the 
debt;  but  Ryder,  C.  J.  was  of  opinion  that  he  was  not  competent  to  prove 
that  he  and  Herbert  were  jointly  indebted  to  the  petitioning  creditor,  or 
that  they  were  partners,  or  that  Herbert  was  a  bankrupt,  since  each  of 
those  facts  tended  to  support  the  commission;  and  if  that  were  not  good  the 
certificate  would  becomi!  bad  [h).    Neither  can  he  be  examined  to  explain 
an  equivocal  act  of  bankruptcy  (/).     But  the  rule  is  restricted  to  evidence 
affirming  or  disaffirming  the  bankruptcy.    He  is  competent,  in  an  action  by 
the  assignees  against  a  creditor  who  has  levied  under  an  execution,  to  prove 
the  defendant's  knowledge  of  his  insolvency  {j). 

An  uncertificated  bankrupt  is  not  a  competent  witness  in  actions  by  the 
assignees,  for  he  is  interested  in  procuring  funds  [k)  for  the  discharge  of  his 

(fc)  R.  V.  Barraston,  I  Gow.  C.  210.  Where  the  bankrupt  did  not  surrender,  being  detained  in  prison,  it 
was  held,  that  he  was  not  bound  to  apply  to  the  commissioners  to  be  brouglit  up  to  surrender,  nor  to  the 
chancellor  to  enlarge  the  time,  although  he  was  privih^ged  so  to  do,  and  the  omitting  to  take  thodse  steps 
could  not  make  him   guilty  of  felony,  under  the  6  G.  4,  c.  16,  ss.  1 13,  1 19.     R.  v.  Mitchell,^  4  C.  &  P.  251. 

(c)  Neither  can  his  wile  be  examined  for  that  purpose.  Ex  parte  James,  1  P.  VVms.  611;  12  Vin.  Ab. 
11,  pi.  28. 

(d)  Field  V.  Curtis,  2  Str.  829.  Flower  v.  Herbert,  2  H.  &  B.  279.  Chapman  v.  Gardiner,  2  H.  B.  279,  n. 
Ewens  V.  Gold,  B.  N.  P.  41.  In  Oxlade  v.  Ferchard,  1  Esp.  C.  287,  it  was  held  that  the  bankrupt  was  com- 
petent to  explain  n  doubtful  act  of  bankruptcy.  But  this  was  overruled  in  Rabbett  v.  Gurney,  1  Montague,  489, 
and  is  contrary  to  Chapman  v.  Gardiner,  2  H.  B.  279.  Qu.  whether  this  rule  is  not  to  be  regarded,  in  some, 
instances  at  least,  as  a  rule  of  policy  rather  than  as  a  rule  founded  on  the  ordinary  principle  of  exclusion  on 
the  score  of  interest;  where,  for  instance,  the  bankrupt  has  obtained  his  certificate,  and  released  his  assignees, 
he  has  no  immediate  interest  in  the  event  of  an  action  brought  bv  the  assignees,  for  the  result  would  not 
aff.'ct  his  certificate.  See  Christian's  B.  L.  444,  2  edit.  Binns  v."  Tetley,  1  M'Clell.  <fe  Y.  3iJ7.  Raymond, 
C.  J.  admitted  u  bankrupt  to  give  evidence  as  to  the  time  of  an  act  of  bankruptcy,  although  he  refused  hi.ii 
as  a  witness  to  prove  the  act,  12  Vin.  Ab.  11,  pi.  28. 

(p)  Elsom  V.  Bailey,  Sitt.  after  Midi.  T.  50  Geo.  3,  cor.  Lawrence,  J.  1  Sel.  N.  P.  271.  Binns  v.  Tetley, 
IMClell.  <&,  Y.3:j7. 

(/)  Wyatl  V.  Wilkinson,  5  Esp.  C.  187.  (g)  Sayerv.  Garnett,^  7  Bing.  103. 

(A)  Flower  v.  Herbert,  cited  2  H.  B.  276;  and  sec  Cross  v.  Fox,  Ibid. 

(i)  Hoffman  v.  I'ilt,  5  Esp.  C.  22.     Sayer  v.  Garnett,  7  Bing.  1 03. 

(,j)  Reed  v.  James,^  1  Stirkie's  C.  134.  It  is  necessary,  however,  that  he  should  have  obtained  his  certi- 
ficate,  and  released  his  assiirnecs. 

{k)  Kennel  v.  Greenwollers,  Peake's  C.  3.  Evaiis  v.  Gold,  B.  N.  P.  41.  Langden  v.  Walker,  Cowp.  70. 
Butler  V.  Cooke,  Ibid.  In  an  action  to  recover  money  paid  to  a  creditor  out  of  voluntary  preference,  it  was 
held  that  the  wile  of  the  bankrupt  was  a  competent  witness  for  the  assignees,  on  the  ground  of  indifference, 
since,  if  the  assignees  recovered,  the  defendants  would  recover  to  the  same  amount  under  the  commission. 

«Eng.  Com.  Law  Reps,  xix.  370.    2/d.  xx.  63.    Hd.  ii.  327. 


COMPETENCY.  191 


debts;  but  he  is  a  competent  witness  against  the  assignees  to  diminish  the 
*fLind  (/).     Neither  would  he  be  a  competent  witness  for  his  surety  in  a     *192 
joint  bond  to  prove  payment,  whether  the  obHgees  had  made  their  election 
to  prove  under  the  commission  (?/i),  for  the  plaintifls,  if  defeated,  could  no 
longer  sue  him;  but  if  they  succeeded,  he  would  be  liable  to  his  surety. 

But  he  is  a  competent  witness  for  a  defendant,  his  surety  (the  acceptor 
of  an  accommodation  bill),  who  has  released  him  in  the  usual  form,  for  the 
defendant  cannot  prove  against  his  estate  (?^). 

Upon  an  action  against  the  assignee  of  a  bankrupt  to  recover  tlie  penalty 
upon  an  usurious  loan  of  money  to  the  bankrupt,  it  was  held  that  the  latter, 
who  had  not  obtained  his  certificate,  or  repaid  the  money,  was  not  a  com- 
petent witness  to  prove  the  offence,  although  he  was  ready  to  release  to 
the  assignee  all  benefit  which  might  arise  from  the  discharge  of  that  debt 
in  particular,  and  also  all  claim  to  surplus  and  allowance  (o)  (1),  and 
although  the  defendant  had  proved  under  the  commission;  because  (as  it 
was  said)  the  creditor  might  still  bring  an  action  at  law,  and  arrest  the 
bankrupt  for  the  whole  of  the  debt.  But  now,  by  the  stat.  6  G.  4,  c.  16, 
s.  59,  the  creditor  after  proving  the  debt  could  not  afterwards  in  such  a 
case  sue  the  bankrupt;  and  even  if  he  could,  yet,  as  the  verdict  would  not 
be  evidence  for  the  bankrupt  in  an  action  afterwards  brought  by  the  as- 
signee, it  seems  that  he  would  not  be  an  incompetent  witness  on  that 
ground  (/?). 

h.  certificated  bankrupt  \\dLv'm2,  released  his  surplus  and  allowance  to  Certificated 
the  assignees,  or  executed  a  general  release  to  them,  is  a  competent  witness  bankrupt. 
in  actions  by  the  assignees  to  increase  the  divisible  fund,  for  he  is  no  longer 
interested  in  the  amount  {q).     In  such  case  he  is  competent  to  identify  the 
proceedings  under  the  commission,  to  establish  them  in  evidence  for  the 

Jourdaine  v.  Lefevre,  1  Esp.  C.  66,  cor.  Ld.  Kenyon.  But  see  infra,  134  (/>).  In  an  action  by  the  assignees 
of  a  bankrupt  for  money  had  and  received  to  their  use,  the  wife  of  the  bankrupt  is  not  competent  to  prove 
the  payment  of  a  sum  of  money  to  the  defendant  by  tiie  bankrupt,  after  the  bankruptcy,  for  malt  supplied 
before  the  bankruptcy,  although  the  bankrupt  has  released  his  assignees,  he  not  Iiaving  obtained  his  certifi- 
cate. The  objection,  however,  is  not  that  if  the  plaintiff  failed  the  costs  of  the  suit  would  be  paid  out  of  the 
estate,  and  so  diminish  the  general  fund;  because  that  is  not  a  certain  necessary  legal  consequence,  but  is  to 
depend  on  the  judgment  of  the  commissioners:  the  main  ground  of  objection  is,  that  the  bankrupt  has  an 
interest  in  the  assignees  recovering  the  amount  claimed,  and  that  there  not  being  yet  a  definite  surplus,  it  is 
not  a  releasable  interest.  And  although  it  was  suggested,  that  if  the  assignees  recovered  the  amount  claim- 
ed, the  creditor  would  recover  for  his  demand  against  the  uncertificated  bankrupt,  yet  this  is  not  a  counter- 
vailing interest;  for  the  liability  of  the  bankrupt  is  not  the  result  of  the  present  action;  a  verdict  for  the 
plaintiff  would  not  create  or  forward  his  liability  to  the  creditor,  nor  would  the  verdict  be  evidence  of  it. 
Neither,  as  it  seems,  would  a  verdict  against  the  assignees  relieve  him  from  liability  to  liie  creditor;  it  would 
be  no  answer  to  say,  that  he  had  been  already  paid;  the  answer  would  be,  that  it  was  the  money  of  the 
assignees.     Williams  v.  Williams,  6  M.  «&:-  W.  170. 

(/)  Langdea  v.  Walker,  cited  Cowp.  70.     Butler  v.  Cooke,  Ibid. 

(m)  Toionsend  v.  Downing,  14  East,  565. 

(n)  Cartwight  v.  Williams,^  2  Starkie's  C.  340.  See  Vol.  I.  tit.  Interest,  and  below,  tit.  Bill  of  Exchange. 
The  drawer  and  acceptor  of  a  bill  having  had  mutual  dealings,  were  in  ignorance  of  the  state  of  the  account, 
which  was  in  fact  in  favour  of  the  acceptor  (the  defendant);  and  before  the  bill  became  due,  the  drawer  had 
become  insolvent,  and  whilst  avoiding  other  creditors,  upon  being  pressed  by  the  plaintiff,  a  creditor,  in- 
dorsed the  bill  to  him  after  an  act  of  bankruptcy,  upon  which  a  commission  was  afterwards  sued  out;  the 
bankrupt  having  been  called,  and  the  judge  having  directed  the  jury  to  say  whether,  under  the  circumstance, 
the  transfer  was  a  bona  fide  transfer,  they  found  for  the  defendant;  it  was  held,  that  such  a  bill  could  not  be 
considered  an  accommodation  bill, and  therefore  there  was  no  implied  undertaking  to  indemnify  the  acceptor, 
and  the  bankrupt,  therefore,  was  a  competent  witness  for  him.     Bagnaltv.  Andrews,^  7  Bing.  217. 

(o)  Masters  v.  Drayton,  2  T.  R.  497.  (p)  See  tit.  Interest. 

(q)  Nares  v.  Saxby,  cited  2  T.  R.  497.  See  Carlisle  v.  Eady,^  1  C.  &  P.  234.  He  may,  it  seems,  show 
his  certificate,  and  release  by  oral  evidence  on  the  voir  dire.  Carlisle  v.  Eady,  1  C.  &  P.  284.  Wandless 
V.  Cawt/iorne,*  M.  &.  M.  321.     But  see  Goodhay  v.  Henry,^  M.  &  M.  319;  ib.  121. 


(1)  [Sed  vide  Smith  v.  Prager,  7  T.  R.  60.] 
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assignees  (?');  yet  it  has  been  iield  that  he  is  not  in  such  case  a  competent 
witness  for  his  assignees  against  the  Crown  (s).  But  a  certificated  bank- 
rupt under  a  second  commission  is  not  competent  for  the  assignees,  unless 
he  has  p;iid  ]5s.  in  the  pound  under  that  commission  (/). 

A  certificated   bankrupt  who  has  released  his  assignees  is  still  incom- 
petent to  be  a  witness  for  the  assignees,  if  it  appear  that  he  has  done  any 
*193     ^'act  which  avoids  the  certificate,  for  then  his  future  effects  remain  Hable. 
And  therefore,  in  an  action  by  an   assignee  to  recover  money  lost  by  the 
Compe-      bankrupt  at  play,  he  is  not  a  competent  witness  for  the  plaintiff  {ii).     But 
tency.        even  in  such  a  case  he  may  be  rendered  competent  by  releases  from  all  his 
creditors  and  his  assignees  (x).     And  where  such  a  release  was  executed 
a  year  after  the  issuing  the  commission,  by  all  the  creditors  who  had  proved 
under  the  commission,  it  was  held  that  the  release  was  sufficient. 

Though  he  has  pleaded  his  certificate  he  is  not,  it  is  said,  a  competent 
witness  for  a  co-defendant  (7/).  Otherwise  if  as  to  him  a  nolle  prosequi 
has  been  entered  (z). 

It  has  been  said,  that  if  in  an  action  by  assignees  the  defendant  calls  the 
bankrupt  as  a  witness,  he  waives  all  objections  to  his  competency,  and  he 
may  then  be  cross-examined  as  to  the  requisites  of  bankruptcy  (a). 

Where  the  assignees  sought  to  recover  money  paid  to  a  creditor  by  way 
of  voluntary  preference,  it  was  held  that  the  wife  of  the  bankrupt  was  a 
competent  witness  for  the  plaintiffs,  on  the  ground  that  she  stood  inditferent 
in  point  of  interest  (6);  since,  if  the  assiijnees  recovered  the  amount,  it 
would  be  proved  under  the  commission  by  the  creditor.  This  decision, 
however,  seems  to  be  questionable,  since  it  is  obvious  that  unless  the  estate 
be  sufficient  to  pay  20^.  in  the  pound,  the  dividend  to  the  rest  would  be 
diminished  by  allowing  any  one  creditor  his  whole  debt;  and  so  would  the 
allowance  to  the  bankrupt. 
Creditors.  A  petitioning  creditor  is  in  general  incompetent  to  support  the  commis- 
sion (c),  since  he  enters  into  a  bond  to  the  Chancellor,  conditioned  to 
establish  the  facts  on  which  the  conimission  depends,  and  to  cause  it  to  be 
effectually  executed;  but  he  is  competent  to  cut  it  down  (d). 

A  creditor  is  in  general  an  incompetent  witness  to  increase  the  estate  (e). 
It  has  been  doubted  whether  he  is  not  competent  where  he  has  not  proved 
his  debt  under  the  commission  (/).     But  it  seems  to  be  now  held  that  he 

(r)  Morgan  v.  Pryor,^  2  B.  fc  C.  14.  (s)  Craufurd  v.  The  Attorney- General,  Price,  5. 

(<)  Kennet  v.  Greenwollers,  Peake's  C.  3.  A  banlirupt  wfio,  having  obtained  his  cerUficate,  takes  the 
benefit  of  an  Insolvent  Act,  and  then  releases  his  assignees  under  the  commission,  is  not  a  competent  wit- 
ness  for  those  assignees,  for  he  could  not  bind  the  assignees  of  his  estate  under  the  Insolvent  Act.  Per  Bay- 
ley,  J.,  York  Lent  Ass.  1826. 

(u)  Carter  v.  Abbott,^  1  B.  &  C.  444.  (x)  Ibid. 

iy)  Raven  v.  Dunning,  3  Esp.  C.  25.  Emniett  v.  Bradley,^  1  Moore,  332;  Peake's  L.  E.  Append.  87. 
Cvrrie  v.  Child,  3  Camp.  283. 

(z)  M'lver  v.  Humble,  16  East,  171.  (a)  Fletcher  and  another  v.  Woodmass,  Sel.  N.  P.  253. 

(b)  Jourdaine  v.  Lefevre,  1  Esp.  C.  66. 

(c)  Green  v.  Jones,  2  Camp.  41 1.     Reed  v.  Jamcs,'^  1  Starkie's  C.  136. 

(rf)  Per  Lord  Ellenboroueh,  2  Camp.  R.  411.  Lloyd  v.Stretton,^  1  Starkie's  C.  40.  In  an  action  against 
a  sheriff,  for  a  false  return  to  a  fi.fa.,  the  defence  being  the  bmkruptcy  of  the  debtor,  the  petitioning  cre- 
ditor is,  it  seems,  a  competent  witness.      Wright  v.  Lainson,  2  M.  ifc  W.  739. 

(e)  Egglesham  v.  Haines,  12  Yin.  11.  Ambrose  v.  Clendnn,  C.  T.  Hardw.  267.  Koopes  v.  Chapman, 
Peake's  C.  19.  Adams  v.  Malkin,  3  Camp.  534.  Crooke  v.  Edwards,^  2  Starkie's  C.  302.  Ex  parte  Oshorn, 
1  Rose,  287.  392.  So  if  being  a  creditor  under  a  first  commission,  the  bankrn[)t,  before  his  certificate,  pro- 
mises full  payment,  he  is  not  competent  to  support  a  second  commission.  Roberts  v.  Morgan,  2  Esp.  C.  736. 
But  now  see  the  stat.  6  G.  4,  c.  165,  as  to  promises  made  by  the  bankrupt.  Where  parties  claiming  debts 
were  summoned  tn  attend  for  examination  before  commissioners,  held  that  they  were  not  to  be  deemed 
«'  witnesses"  within  the  6  G.  4,  c  16,  s.  20,  to  entitle  them  to  an  auxiliary  commission  for  their  examination. 
Ex  parte  Kirby,  I  Mont.  &  M.  440. 

(/)   Williams  v.  Stevens,  2  Camp.  300. 
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is  incompetent  in  all  cases,  so  long  as  he  remains  a  creditor,  whether  he 
has  or  has  not  proved  his  debt,  and  wiiether  an  action  be  brougiit  by  the 
assignees  to  recover  a  debt,  or  the  question  be  tried  on  an  issue,  for  a  cre- 
ditor has  an  interest  in  the  preferable  remeiiy  for  recovering  his  debt  under 
the  commission  (g).  But  he  is  a  competent  witness  for  the  assignees  after 
*he  has  assigned  his  debt  (h).  He  is  not  a  competent  witness  upon  an  *194 
issue  to  try  whether  the  bankrupt  has  lost  more  than  51.  at  one  sitting  by 
gaming  (i);  he  would  be  entitled  to  a  share  of  the  bankrupt's  allowance 
forfeited  by  the  gaming.  A  creditor  who  has  assigned  his  debt,  although 
by  parol  only,  is  competent  (k).  It  was  held  that  he  was  ex  necessitate 
competent  to  prove  an  act  of  bankruptcy  under  the  stat.  4  Geo.  3,  c.  33  (/). 

In  an  action  by  a  creditor  against  the  defendant  for  inducing  him  by 
misrepresentations  to  trust  a  btinkrupt,  another  creditor  of  the  bankrupt  is 
a  competent  witness  for  the  plaintiff',  for  a  recovery  by  the  plaintiff  would 
not  discharge  his  claim  on  the  bankrupt's  estate  [m).  A  release  by  a 
creditor  to  the  assignees  is  sufficient,  without  a  release  to  the  bankrupt  \n). 

A  creditor  is  competent  to  negative  the  petitioning  creditor's  debt  (o). 

An  assignee  is  a  competent  witness  in  actions  relating  to  the  bankrupt's  Assignee, 
estate,  where  he  is  not  a  party,  for  as  assignee  he  is  a  mere  trustee  (/;). 

A  connnissioner  called  to  support  the  commission  under  which  tie  had 
acted  was  allowed  to  be  examined  {q). 

Wliere  the  act  of  bankruptcy  consists  in  the  execution  of  a  deed  by  the  Production 
bankrupt,  the  Chancellor  will  order  the  person  who  has  the  possession  ofof  tiof>u- 
it  to  attend  before  the  commissioners  (r).     If  the  petitioning  creditor  be'"^"*'^* 
called  by  the  assignees,  merely  for  the  purpose  of  ))roducing  a  promissory 
note  on  which  tlie  debt  is  founded,  he  is  not  liable  to  be  cross-examined  by 
the  defendant  [s).     After  the  death  of  a  witness  his  examination  eiUered  of 
record  is  evidence  under  the  stat.  5  Geo.  2,  c.  30,  s.  41  (/).     A  deposition 

{g)  Ex  parte  Malkin,  in  re  Adams,  cor.  Gilibs,  C.  J.  Sitt.  after  Hil.  Term,  1814,  2  Christian's  B.  L.  453. 
3  Camp.  545.  See  Ex  parte  Osboni,  2  Vcs.  Beames,  177;  1  Rose,  377.  392;  Crooke  v.  Edwards,^  2  Stark'w'a 
C.  302;  In  re  Gould,  2  Sclioales  &  Lefroy,  116,  per  Lord  Redesdale;  contra,  Witliams  v.  Stevens,  2  Camp. 
301.  Where  the  adjudication  was  founded  upon  the  examination  oF  a  party,  a  creditor,  wlio  at  the  time 
stated  he  did  not  consider  himself  a  creditor,  and  should  make  no  claim,  the  court  refused  to  supersede  the 
commission.     Ex  parte  Hills,  1  Mont.  &,  M.  272.     And  see  King- v.  Hiillock,  1  Taunt.  78. 

(h)  Granger  V.  Tudor,  Bl.  1272.  Where  a  creditor  h:id  sold  his  debt,  held  tiiat  ho  was  a  competent  wit- 
ness  to  support  the^a^.     Pulling  v.  Meredith,^  8  C.  &  P.  763. 

(i)  Sfiuttleworth  v.  Bravo,  Str.  507. 

(k)  Heath  v.  Hall,  4  Taunt.  326.     Granger  v.  Furlong,  2  Bl.  R.  127.1. 

(Z)  Which  adjudges  a  member  of  parliament  to  be  a  bankrupt  who  does  not  pay  or  secure  the  debt,  as 
prescribed  by  the  statute,  within  two  months  after  personal  service  of  summons.  Per  Ld.  Eldon,  C.  Ex 
parte  Harcourt,  I  Rose's  B.  C.  203,  and  now  see  the  stat,  6  G.  4,  c.  14,  s.  10. 

(m)  Burton  V.  Lloyd,  3  Esp.  C.  207. 

(n)  Ambrose  v.  Clendon,  C.  T.  H.  267.  Koopes  v.  Chapman,  per  Ld.  Kenyon,  Peake's  C.  19;  and  he  is 
competent  to  prove  the  act  of  bankruptcy,  althougii  the  bankrupt  bs  plaintiff  in  the  action.  Ibid.  And  see 
Sinclair  V.  Stevenson.^  1  C.  &  P.  582. 

(o)  In  re  Cadd,  2  Sch.  &  Lef.  116. 

(p)  In  an  action  by  an  execution  creditor  of  the  bankrupt  against  a  sheriff  for  a  false  return  to  a  writ  of 
fieri  facias,  it  was  held,  that  an  assignee  who  had  released  his  claims  on  the  bankrupt's  estate,  was  a  com- 
petent witness  to  estHblish  an  antecedent  bnnkruptcy.     Tomlison  v.  Wilkes,'^  2  B.  &  B.  397. 

{q)  Crooke  v.  Edwards,  2  Starkie's  C.  302,  the  abjections  were  that  he  had  received  fees  and  would  be 
liable  to  an  action  of  trespass  in  case  the  commissioners  were  to  be  questitmed.  Ld.  Ellenborough  observed, 
that  he  would  not  be  called  on  to  return  the  fees,  but  said  that  he  would  not  then  pronounce  upon  the  ques- 
tion.    It  has  been  observed  on  this  case,  that  the  interest  of  the  witness  in  future  fees  was  not  noticed. 

(r)  Ex  parte  Treacher,  1  Buck's  B.  C.  17;  and  now  see  the  stat.  6  G.  4,  c.  16,  s.  24. 

(s)  Reed  v.James,^  1  Starkie's  C.  136.  Qu.  whether  he  is  compellable  by  a  court  of  law  to  produce  tlie 
document,     lb. 

(t)  See  Jansenv.  Wilson,  Dougl.257.  The  statute  directs  that  the  Chancellor  shall  appoint  a  proper  person 
to  enter  the  proceedings  of  record.  An  examined  copy  of  a  record  so  made  would  therefore  be  evidence. 
The  provisions  of  this  statute,  as  to  recording  proceedings,  are  confirmed  by  the  stat.  6  G.  4,  c.  16,  s.  95. 
See  further  as  to  Enrolment,  Ex  parte  Robson,  Ambler,  180.   The  commissioners  have  no  estate  given  them 

»Eng.  Com.  Law  Reps.  iii.  355.    ^id.  xxxiv.  625.    Hd.  xi,  430.    '>Id.  vi.  168.    ^Id.  ii.  327. 
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*formerly  made  by  a  very  old  witness  may  be  read  to  him  in  order  to 
refresh  his  memory  (w.) 
Declara-  A  declaration  by  a  petitioning  creditor  since  deceased,  made  after  the 
tions.  commission,  is  not  evidence  against  the  assignees  upon  an  issue  to  try 
whether  the  commission  was  concerted  between  the  petitioning  creditor, 
the  bankrupt,  and  the  attorney  (.r). 

In  an  action  on  a  promissory  note  against  three  partners,  one  of  whom 
pleaded  his  bankruptcy,  and  proved  it  on  the  trial,  the  court  would  not 
allow  a  verdict  to  be  taken  for  him  pending  the  trial,  to  enable  him  to 
prove  an  alteration  in  the  note  to  defeat  the  action  (y). 

The  examination  of  a  party  before  the  commissioners  is  evidence  against 
him,  although  the  whole  of  it  was  not  taken  down,  having  been  signed  by 
him  after  it  had  been  read  over  to  him  (z). 

A  declaration  by  a  bankrupt  before  his  bankruptcy  as  to  his  acts  or  pro- 
perty is  evidence  against  his  assignees  (a),  and  such  evidence  is  adducible 
although  the  bankrupt  himself  has  been  called  and  examined  (b). 

Where  the  defence  was  that  goods  had  been  delivered  in  payment  of  an 
antecedent  debt,  and  that  the  payment  was  protected  by  the  S2d  clause  in 
the  Bankrupt  Act,  and  it  was  contended  by  the  plaintiffs  that  such  delivery 
was  by  way  of  fraudulent  preference,  and  was  not  a  bond  fide  payment 
under  that  clause,  Lord  Denman  admitted  evidence  of  declarations  by  the 
trader  on  his  arrest  at  the  suit  of  the  defendants  after  the  delivery  of  the 
goods,  and  ■dSxo.x  primd  facie  evidence  of  an  act  of  bankruptcy  committed 
previous  to  the  delivery,  in  order  to  show  that  the  delivery  was  under 
pressure.     The  plaintiff  had  a  verdict  (c). 

For  the  evidence  in  an  action  of  covenant  by  or  against  the  assignee  of 
a  bankrupt,  see  tit.  Covenant. 

BARGAIN  AND  SALE.     Vide  Index,  Vol.  L 

BARON  AND  FEME.     See  HUSBAND  AND  WIFE. 

BARRATRY.     &ee  POLICY  OF  INSURANCE. 

BARRATRY. 

Upon  an  indictment  for  this  offence,  the  prosecutor  must  give  the  defend- 
ant notice  before  the  trial  of  the  particular  instances  of  barratry  intended 
to  be  proved  [d). 

BARRISTER.     See  CONFIDENTIAL  COMMUNICATION. 
*196  ^BASTARDY  (e). 

The  law,  in  its  anxiety  to  protect  the  rights  of  children  born  of  women 

in  the  bankrupt's  real  property,  but  only  a  fower  to  be  executed  by  deed  indented  and  enrolled.  Terry  v. 
Bowers,  T.  Jones,  196.  The  enrolment  has  no  relation  to  the  date  of  the  deed.  Elliott  v.  Danby,  12  Mad. 
3.  Bennett  v.  Gaudy,  Carth.  178;  1  Vent.  360.  A  vivxi  o?  supersedeas  is  evidence  that  a  commission  issued 
on  the  day  mentioned  in  the  writ.     Germs  v.  Grand  Western  Canal  Company,  5  M.  &  S.  76. 

(w)   Vaugkan  v.  Martin,  1  Esp.  C.  440. 

(x)  Harwood  v.  Keys,  1  R.  &  M.  204.  In  answer  to  the  cases  of  Dowden  v.  Fowle,  4  Camp.  38,  Youjig 
V.Smith,  6  Esp.  C.  121,  Patteson,  J.  observed,  that  the  latter  were  loosely  stated,  and  that  the  declarations 
must  have  been  made  before  the  commission,  and  that  the  former  was  probably  decided  by  Mr.  J.  Dampier 
on  the  principle  of  the  petitioning  creditor's  having  indemnified  the  sheriff. 

(  y)  Currie  v.  Child,  3  Camp.  283.  («)  Milward  v.  Forbes,  4  Esp.  C.  172. 

(a)  Supra,  11.26,  104. 

(b)  V.  Shackles,  cor.  Parke,  E.  York  Spring  Assizes,  1835,  where  in  an  action  by  the   assignees  to 

recover  deeds,  the  property  of  the  bankrupt  before  his  bankruptcy,  which  were  alleged  to  have  been  deposited 
by  way  of  lien,  a  declaration  by  the  bankrupt  before  his  bankruptcy  was  admitted,  although  the  bankrupt 
had  been  called  by  the  plaintiffs. 

(c)  Dixon  V.  Sanderson,  York  Spring  Assizes,  1836.  (d)  5  Mod.  18;  IT.  R.  754. 

(e)  Where  the  issue  is  upon  the  general  bastardy  of  a  party  to  an  action,  whether  real  or  personal,  depend, 
ing  on  the  validity  of  the  marriage  of  the  parents,  the  trial  is  by  the  certificate  of  the  ordinary  (2  Roll.  584, 
1. 35, 586,  I.  7,  20,  3  Leo.  1 1  j.     And  as  the  certificate  is  peremptory,  provided  judgment  be  afterwards  given, 
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in  a  state  of  wedlock,  presumes  their  legitimacy,  unless  the  contrary  be  Evidence 
saiisfactorily  established  by  those  who  deny  it.     It  has  indeed,  in  some  to  prove 
instances,  been  held  that  the  presumption  of  legitimacy  from  non-access  J'^f'^^'^i^/jj 
could  not  be  overcome  by  any  proof  less  than  that  of  the  absence  of  the  bom  in 
husband  beyond  seas  previous  to  and  during  the  whole  time  of  gesta- wedlock. 
tion  {/)  (1),     But  it  seems  to  be  now  settled,  that  if  such  non-access  be 
proved  as  plainly  shows  that  the  husband  could  not  in  the  course  of  nature 
have  been  the  father  of  the  child,  the  proof  will  suffice  to  bastardize  the 
child  (,§•)  (B);  as,  where  it  is  proved  that  the  husband  had  no  access  for 
more  than  two  years  previous  to  the  birth  of  the  child,  until  about  a  fort- 
night previous  to  the  birth  (A). 

or  the  party  alleging  bastardy  be  nonsuited,  proclamations  are  to  be  made  in  the  court  and  in  Chancery,  in 
order  that  all  persons  may  have  notice  to  attend  the  bishop  (9  Hen.  6,  11).  But  wliere  bastardy  is  alleged  on 
special  grounds  not  involving  tlie  marriage  (2  Roll.  riSG,  3  Leo.  II),  or  where  general  bastardy  is  not  directly 
in  issue  (Ibid.)  as  in  an  action  for  calling  the  plaintiff  a  bastard,  where  the  defendant  justifies  (2  Rol.  586. 
Hob.  179),  or  where  the  party  alleged  to  be  a  bastard  is  a  stranger,  is  dead,  or  is  an  infant,  or  if  the  issue 
arise  on  a  plea  in  abatement,  the  issue  is  to  be  tried  by  the  country;  and  the  reason  of  this  is,  that  the  cer- 
tificate of  the  ordinary  would  be  peremptory,  and  in  such  instances  the  party  or  his  representatives  ought 
not  to  be  concluded.  See  2  Com.  584.  Com.  Dig.  tit.  Bastard,  [D.J  2.  For  decisions  depending  on  the 
effect  of  a  foreign  marriage,  see  tit.  Heir. — Marriage. — Pedigree. 

An  unborn  illegitimate  may  take  by  particular  description  before  its  birth.  Daioson  v.  Dawson,  6  Mad. 
292. 

The  testator  being  at  the  date  of  the  will  married,  and  having  no  legitimate  children,  after  providing  for 
his  wife,  and  devising  certain  premises  to  A.  L.  for  life,  gave  certain  lands,  upon  trust  for  the  children  which 
lie  might  have  by  A.  L.,  and  living  at  his  decease  or  born  within  six  months  after;  upon  the  death  of  his 
wife  he  duly  republished  his  will,  and  upon  clear  proof  of  his  having  acknowledged  and  treated  the  children 
of  A.  L.  as  his  own,  and  that  they  had  acquired  the  character  of  reputed  children,  held  that  they  took  an 
estate  under  such  devise.  Adam  v.  Wilkinson,  12  Pri.  471 ;  affirming  the  decree  in  the  court  below.  1  Ves. 
&  B.  422. 

An  order  of  filiation  not  expressly  adjudging  the  defendant  to  be  the  father,  but  only  that  the  Court  was 
satisfied  of  that  fact,  was  held  to  be  sufficient;  so  the  stating  generally  the  child  to  be  chargeable,  by  reason 
of  the  mother's  inability,  without  going  on  to  state  the  circumstances.     R.  v  Lewis,  1  Perr.  &  D.  112. 

An  order  of  filiation  at  sessions  upon  the  evidence  of  the  mother,  and  corroboration  thereof,  not  stating  it 
to  be  in  some  material  particular,  was  held  to  be  bad.     Reg,  v.  Read,  1  Perr.  &.  D.  413.     (A.) 

(/)  4  Vin.  Ab.  21,  [B.]  pi.  3,  4,  5,  and  6. 

(g)  Pendrell  v.  Pendrell,  2  Stra.  925.     R.  v.  Bedall,  Str.  1076.     B.  R.  H.  379.     Stra.  51. 

(A)  R,  v.  Liiffe,  8  East,  193.     In  the  case  of  the  Banbury  claim  of  peerage,  the  following  questions  were 

(A)  (In  Connecticut,  where  the  mother  of  a  bastard  prosecutes  the  father  for  its  maintenance,  her  evidence 
cannot  be  received,  unless  she  has  also  been  examined  during  her  travail,  and  her  testimony  shall  be  fortified 
by  .such  examination.  Warner  v.  Willey,  2  Root,  490.  Chaplin  v.  Hartshorne,  6  Conn.  R.  44.  So  in  Mas- 
sachusetts.    Bacon  v.  Harrington,  5  Pick.  63.     Commonwealth  v.  Cole,  5  Mass.  R.  517.) 

(1)  [In  North  Carolina,  a  married  woman  may  make  the  oath  required  by  the  statute  of  1741,  ch.  14, 
accusing  a  man  of  being  the  father  of  a  bastard  child  begotten  before  her  marriage.  Wilkie  v.  West,  1 
Murphey,  319.  And  in  Tennessee,  if  a  single  woman  charges  A.  as  father  of  a  child  with  which  she  is 
enseinte,  and  before  the  child  is  born,  she  marries  B.,  A.  is  nevertheless  chargeable  with  its  maintenance. 
State  V.  Ingraham,  2  Hayw.  Tenn.  Rep.  221.] 

(B)  (The  law  is  now  universally  understood  to  be  settled,  that  a  child,  born  during  marriage,  may  be 
proved  to  be  a  bastard  in  various  ways;  such  as, — First,  evidence  of  the  husband's  inability; — Secondly, 
proof  of  non-access  to  his  wife,  which  is  certainly  equal  to  any  physical  inability ;  Thirdly,  proof  that  the 
child  was  born  out  of  due  time;  or  Fourthly,  that  it  was  born  during  her  open  cohabitation  with  another 
man,  and  was  considered  illegitimate  by  the  family.  Both  in  civil  and  criminal  suits,  the  rule  is  the  same  ; 
the  parent  is  not  a  witness  to  prove  non-access.  But  parents  are  competent  witnesses  both  as  to  the  legiti- 
macy  and  illegitimacy  of  their  children,  either  by  proving  or  disproving  a  marriage.  Commonwealth  v. 
Strieker,  1  Browne's  App.  xlix.  The  mere  probability  of  non-access  by  the  husband  is  not  sufficient  to  repel 
the  presumption  of  law  in  favour  of  the  legitimacy  of  a  child  born  in  wedlock;  but  it  is  not  necessary  for 
the  party  objecting  to  the  legitimacy,  to  prove  that  access  was  impossible.  Stigall  v.  Stigall,  2  Brock.  256. 
Where  however,  a  man  and  his  wife  live  together  as  married  persons  usually  do,  a  third  person  may  be 
convicted  of  fornication  with  the  wife,  but  not  of  bastardy,  unless  the  bodily  impotence  of  the  husband  be 
clearly  and  fiilly  established.  Commonwealth  v.  Wentz,  1  Ashm.  269.  Commonwealth  v.  Shepherd,  6 
Binn.  283.  And  though  it  has  been  held,  that  the  law  will  presume  access,  and  that  the  husband  is 
the  father  of  the  child  even  in  a  case  of  a  voluntary  separation,  unless  there  be  some  physical  impossibility. 
Tate  v.  Renne,  7  Martin,  (N.  S.)  553.  Yet  where  the  husband  and  wife  live  separate  and  apart,  it  may  be 
shown  either  from  facts  or  circumstances,  that  the  husband  had  not  access  to  the  wife.  Commonwealth  v. 
Wentz,  1  Ashm.  269.  And  testimony  of  the  resemblance  of  the  child  to  the  alleged  father  or  of  the  want 
of  it  not  being  matter  of  fact,  but  merely  of  opinion,  is  not  admissible.     Keniston  v.  Rowe,  16  Shepley,  38.) 
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^Access  is  not  to  be  concliisi\  ely  presumed  merely  because  the  parties 
are  within  s;nch  distance  as  to  render  it  possible  under  circumstances  (z). 

Where  however  a  husband  and  wife  are  proved  to  have  been  together 
at  a  time  such  that  in  the  order  of  nature  the  husband  might  have  been 
the  father  of  the  child,  if  sexual  intercourse  did  then  take  place,  intercourse 
is  to  be  presumed,  and  it  lies  on  those  who  dispute  the  legitimacy  of  the 
child  to  disprove  the  fact  of  such  intercourse  having  taken  place  by  evi- 
dence affording  an  irresistible  presumption  that  it  could  not  have  taken 
place,  and  not  by  mere  evidence  of  circumstances  which  may  afford  a 
balance  of  probabilities  against  the  fact  (k). 

If  there  be  a  separation  by  consent,  the  presumption  of  law  will  still  be 
in  favour  of  access  and  of  legitimacy  till  the  contrary  be  proved  (/);  but  if 
there  be  a  divorce  a  niensd  et  thoro,  non-access  will  be  presumed,  for  (as 
it  is  said)  it  will  be  intended  that  the  parties  obeyed  the  sentence  of  the 
Court  [m). 

It  has  been  held,  from  very  early  times,  that  issue  born  during  wedlock 
might  be  bastardized  by  proof  of  a  natural  imtiossibility  that  the  husband 
could  have  been  the  natural  father.  In  FoxcrofVs  Case,  10th  of  Edw.  1 
(n),  where  the  husband  was  an  infirm,  bedridden  man,  a  child  born  within 
twelve  weeks  after  the  marriage  was  held  to  be  a  bastard.  So  it  was  held, 
where  the  husband  was  shown  to  be  within  the  age  of  puberty  (o).  So 
where  a  husband  was  under  the  age  of  fourteen  {p).     But  evidence  that  a 

proposed  to  the  judges : — First,  whether  evidence  may  be  received  and  acted  upon  to  bastardize  a  child  born 
in  wedlocit,  after  proof  given  of  such  access  of  the  husband  and  wife,  by  which,  according  to  the  laws  of 
nature,  he  might  be  the  tiiliier  of  such  child,  tiie  husband  not  being  impotent,  except  such  proof  as  goes  to 
negative  the  fact  of  generating  access.  Secondly,  whether  such  proof  must  not  be  regulated  by  the  same 
principles  as  are  applicable  to  the  legal  establishment  of  any  other  fact. 

On  the  4th  July,  1811,  the  Lord  Chief  Justice  of  the  Common  Pleas  delivered  tlie  following  unanimous 
answers: — First,  "That  in  every  case  where  a  child  was  born  in  lawful  wedlock,  the  husband  not  being 
separated  from  his  wife  by  a  sentence  of  divorce,  sexual  intercourse  was  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  that  presumption  was  encountered  by  such  evidence  as  proved  to  the 
satisfaction  of  those  who  were  to  decide  the  question,  that  such  sexual  intercourse  did  not  take  place  at  any 
time,  when  by  such  intercourse  the  husband  could  according  to  the  laws  of  nature  be  the  father  of  such  a 
child." — Secondly,  "That  the  presumption  of  the  legitimacy  of  a  child  born  in  lawful  wedlock,  the  husband 
not  being  separated  from  his  wife  by  a  sentence  of  divorce,  could  only  be  legally  resisted  by  evidence  of  such 
facts,  or  circumstances,  as  were  sufficient  to  prove  to  the  satisfiction  of  those  who  were  to  decide  the  ques- 
tion, that  no  sexual  intercourse  did  take  place  between  the  husband  and  wife  at  any  time,  when  b}'  such 
intercourse  the  husband  could  by  the  laws  of  nature  be  the  father  of  such  child.  That  where  the  legitimacy 
of  a  child  in  such  a  case  was  disputed  on  the  ground  that  the  husband  was  not  the  father  of  such  a  child, 
the  question  to  be  left  to  the  jury  was,  whether  the  husband  was  the  father  of  such  child:  and  the  evidence 
to  prove  that  he  was  not  the  father  must  be  of  such  facts  and  circumstances  as  were  sufficient  to  prove,  to 
the  satisfaction  of  the  jury,  that  no  sexual  intercourse  took  place  between  the  husband  and  wife  at  any  time, 
when  by  such  intercourse  the  husband  could  by  the  laws  of  nature  be  the  father  of  such  child." 

(i)  Clark  v.  Mnynard,  6  Madd.  364. 

(k)  By  Sir  J.  Leach,  Head  v.  Head,  1  Sim.  &  Stu.  1,54;  S.  C.  1  Turner,  1.39;  and  see  Morris  v.  Davis,^ 
3  C.  &  P.  427.  And  if  the  husband  have  access,  legitimacy  will  be  presumed  although  other  persons  are 
at  the  same  time  carrying  on  criminal  intercourse  with  the  wife.  Cope  v.  Cope,  I  Mo.  &  R.  269;^  5  C. 
&,  P.  6()8.  Secus  (it  is  said)  where  although  the  husband  has  opportunity  of  access,  but  where  the  wife 
is  living  in  open  and  notorious  adultery.  For  then  it  is  said  that  if  the  husband  on  one  single  occasion 
only  had  opportunity  of  access,  and  then  at  a  time  and  under  circumstances  rendering  it  extremely  impro- 
bable  that  he  availed  himself  of  the  opportunity,  those  facts  might,  perhaps  be  urged  as  a  legal  ground  for 
concluding  that  sexual  intercourse  did  not  take  place.  The  case  of  Morris  v.  Davis  was  decided  on  that 
principle,  per  Aldcrson,  B.  1  Mo.  &.  R.  275. 

(Z)  St.  George  and  St.  Margaret,  Salk.  123.  (m)  Ibid. 

(n)  1  Roll.  Ah  359  It  does  not  appear,  from  the  abridged  note  of  the  case  in  Rolle,  whether  the  inability 
existed  at  the  time  of  conception;  but  it  must  necessarily  be  presumed  that  it  was  so  proved,  for  the  inability 
at  the  time  of  marriage,  twelve  weeks  only  before  the  marriage,  would  be  perfectly  immaterial. 

(o)  1  Roll  Ab.  358.  In  Lomax  v.  Holmden,  Str.  940,  evidence  of  inability  from  a  bad  habit  of  body  was 
admitted;  but  the  evidence  amounting  to  improhahility  only,  and  access  being  presumed  from  the  visits  of 
the  husband,  the  evidence  was  deemed  to  be  insufficient. 

ip)  Year-book,  1  Hen.  6,  3,  b. 

'Eng.  Com.  Law  Reps.  xiv.  378.    '^Id.  xxiv.  475. 
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husband  was  divorced  from  his  first  wife  for  impotence  does  not  prove  the 
bastardy  of  a  child  born  dm'ing  the  second  marriage  {q). 

*VVhere  the  husband  is  within  the  reahn,  it  is  not  incumbent  on  the  party     *19S 
alleging  bastardy  to  prove  that  the  husband  could  not  by  any  possibihty 
have  had  access  to  the  wife;  it  is  sufficient  to  adduce  such  circumstantial 
evidence  as  satisfies  the  minds  of  the  jury  (r)(l). 

The  removal  of  the  husband  to  a  place  distant  from  the  wife,  her  co- 
habiting with  another  man,  and  the  fact  that  the  son,  whose  legitimacy  is 
questioned,  took  the  name  of  the  latter  from  his  birth,  which  he  and  his 
descendants  afterwards  retained,  is  strong  evidence  to  prove  the  illegiti- 
macy {s).    So  it  may  be  proved  that  the  mother  was  a  woman  of  ill  fame  {t). 

In  Lomax  v,  Holmden[u),{\\e  marriage  being  proved,  and  evidence 
given  that  tiie  husband  was  frequently  in  London,  where  the  mother  lived, 
so  that  access  must  be  presumed,  the  defendants  were  admitted  to  give  evi- 
dence of  his  inability  from  a  bad  habit  of  body,  but  the  evidence  showing 
an  improbability  only,  the  plaintiff  had  a  verdict  {x). 

Where  the  birth  occurs  so  soon  after  the  marriage  as  to  show  that  the 
conception  was  «w/e-nuptial,  that  circumstance  will  not  aftect  the  legiti- 
macy; but  that  case  stands  upon  its  own  peculiar  ground.  The  marriage 
of  the  parties  is  then  the  criterion  of  legitimacy;  at  least  it  raises  a  pre- 
sumption that  the  husband  was  thi  father  of  the  child  (y).  In  this  respect 
our  law  adopts  the  rule  of  civil  law,  according  to  which  the  offspring  was 
legitimate  if  the  parents  married  at  any  time  before  the  birth  [z).  It  seems, 
however,  that  in  such  case  it  is  competent  to  prove  that  it  was  impossible 
that  the  husband  could  have  been  the  father,  for  a  stronger  presiunption 
cannot  arise  in  such  a  case  than  is  made  in  favour  of  a  child  conceived  after 
wedlock  [a]  (A).  It  is  held,  that  although  the  wife  was  pre-contracted,  or 
within  the  prohibited  degrees  of  consanguinity  or  affinity,  yet  if  she  be  not 
afterwards  divorced,  the  issue  will  not  be  bastards  (6);  and  after  the  death 
of  the  parties  the  marriage  cannot  be  drawn  into  question  to  bastardize  the 
issue  [c). 

Although  there  has  been  an  actual  mnrriage,  the  issue  may  be  bastard- 
ized by  proof  that  the  marriage  was  actually  null  and  void;  as  by  evidence 
that  one  of  the  parties  had  a  wife  or  husband  still  living  (r/);  or  by  proof  of 
a  divorce  a  vinculo  matrimonii  [e).     But  a  divorce  cannot  be  prosecuted 

(7)  Com.  Dig:.  Bastard  [B.]  5  Co.  98,  b.;  2  Leo.  169,  173;  Dy.  179,  a.  For  as  is  said,  a  man  may  be 
kahilis  Sf  inhabilis  diversis  temporilms,  and  this  wtiether  the  divorce  was  causa  impolenticB  quoad  banc,  or 
propter  perpetuum  impotentiam  (Mo.  227),  1  And.  105;  2  Lev.  169.  [The  law  seems  formerly  to  have  been 
different.     See  Lord  C.  J.  Treby's  note  to  2  Dyer,  179,  a.] 

(r)  Goodright  v.  Saul,  4  T.  R.  356.     And  see  R.  v.  Bedall,  Str.  1076. 

(s)  4  T.  R.  356.  And  a  new  trial  was  granted,  the  judge  on  the  first  having  informed  the  jury  that  the 
possihility  of  access  must  be  negatived. 

(0  Pendrell  v,  Pendrdl,  2  Str.  925;  B.  N.  P.  113.  (m)  B.  N.  P.  113. 

(x)  Lomax  v.  Hoimden,  6  Geo.  2,  at  Bar.  Str.  940;  B.  N.  P.  113. 

(j/)  See  the  observations  of  the  Judges  in  R.  v.  Lvjfe,  8  East,  193. 

(z)  See  8  East,  210. 

(a)  And  see  FoxcrofVs  Case,  above  cited,  1  Roll.  Ab,  359.     But  see  1  Roll.  358,  1.  20. 

(6)  1  Roll.  357,  1.  42,  45. 

(c)  Ibid:  and  Com.  Dig.  Bastard  [B],  But  the  marriage  may,  after  the  death  of  the  parties,  be  proved 
to  be  void. 

(rf)  See  Marriage. — Pedigree. — Polygamy. 

(e)  2  Roll.  586,  I.  20.  For  the  causes  of  such  a  divorce,  see  Com.  Dig.  Baron  and  Feme,  [C]  1.,  Sf  supra, 
V,  I.  Ind.  tit.  Judgment,  as  to  the  effect  of  a  judgment  in  the  spiritual  court. 

(1)  [The  legitimacy  of  a  child  will  bo  presumed,  on  slight  proof,  after  the  lapse  of  thirty  years,  and  the 
death  of  the  parents  and  the  child.     Johnson  v.  Johnson,  I  Desauss.  595.] 

(A)  (If  a  man  marries  a  woman  in  such  an  advanced  state  of  pregnancy,  that  her  situation  must  have  been 
known  to  him,  it  must  be  considered  as  a  recognition  of  the  child  afterwards  born  as  his  own.  Stigall  v. 
Stigall,  2  Brock.  256.) 
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after  the  death  of  the  parties  (/),     Nor  can  a  marriage  be  drawn  in  ques- 
tion upon  any  collateral  surmise  after  the  death  of  either  of  the  parties, 
such  as  that  it  was  incestuous  (g),  in  order  to  bastardize  the  issue.     The 
etiect  of  sentences  in  the  ecclesiastical  courts  has  already  been  considered  (A). 
^ign         *In  the  case  of  a  posthumous  child  (/),  its  legitimacy  appears  to  be  a 
Posthu-      question  of  fact  to  be  tried  by  a  jury  (k),  unless  it  appear  to  be  manifestly 
nious child. impossible,  according  to  the  course  of  nature,  that  the  child  can  be  legiti- 
mate. 

A  case  is  mentioned  in  the  books  (/),  where  the  child  was  found  to  be 
born  eleven  days  post  uUiniurn  ternjjus  legitimum  mulieribus pariendi 
constitutum,  and  because  of  that  fact,  e<f  qaia  per  veredictum  juratorum 
invenitur  quod proedictus  Robertus  (the  husband),  non  hahuit  accessum 
ad jirczdicturn  Beatricem  per  unam  mensem  ante  mortem  suam,  per 
quod  magis  proesumitur  contra  pradictum  Henricum,  (the  issue,)  there- 
fore the  brother  and  heir  of  Robert  had  judgment  to  recover  in  assize;  and 
L.  C.  J.  Rolle  adds  a  note  to  that  case,  that  the  jury  found  that  the  husband 
languished  of  a  fever  long  before  his  death  (m).  Hence  it  appears,  that  in 
addition  to  the  mere  presumption,  from  the  interval  which  elapses  between 
the  death  of  the  husband  and  birth  of  the  child,  other  circumstances  are 
admissible  to  confirm  that  presumption.  And  in  Pendrell  v.  Pendrell  {ii) 
it  was  held  that  the  party  who  disputed  the  legitimacy  might  show  that 
the  mother  was  a  woman  of  ill  fame. 

Where  a  woman  marries  so  soon  after  the  death  of  the  first  husband 

that  it  is  uncertain  which  of  the  two  husbands  is  the  father,  it  is  a  question 

of  fact  to  be  tried  by  a  jury  (o). 

Compe-  Either  of  the  parents  is  competent  to  prove  the  bastardy  of  a  child  for 

tency.        want  of  legal  marriage,  although  such  evidence  is  open  to  much  observa- 

*200     tion  *{p).     It  has  been  said,  that  the  mother  being  a  married  woman,  is 

(/)  1  Roll.  360,  H.;  1  Salk.  21;  Com.  Dig.  Baron  and  Feme,  [C]  6. 

(D-)  Cartii.  271;  Comb.  200;  4  Mod.  182.  (A)  Supra,  Vol.  I.  Ind.  tit.  Judgments. 

(i)  Alsop  V.  Sloney,  17  J. — B.  R.  Co.  Litt.  123,  b.  by  Hargrave  and  Butler,  in  the  note.  The  wife,  who 
was,  it  seems,  a  lewd  woman,  was  delivered  of  a  child  forty  weeks  and  ten  days  after  the  death  of  the  hus- 
band, and  it  was  held  to  be  legitimate  (Hale's  MSS.)  So  where  the  child  was  born  forty  weeks  and  eleven 
days  after  the  deatii  of  the  first  husband.     18  Rich.  2,  Hale's  MSS.     See  Cro.  Jac.  541;  Godb.  281;  Palm.  9. 

{k)  It  has  been  quaintly  said  that  the  law  does  not  appoint  any  certain  time  for  the  birth  of  a  child,  and 
that  it  is  sufficient  lor  the  purpose  of  legitimacy  if  it  be  born  within  a  few  days  after  the  forty  weeks,  if  it 
can  be  proved  by  circumstances  to  be  the  issue  of  the  husband  (1  Rol.  356,  1.  10;  2  Cro.  541;  Pal.  9).  The 
Roman  law  was  very  liberal  in  this  respect.  The  Decemviri  allowed  that  a  child  might  be  born  in  the  tenth 
month;  and  although  a  law  in  the  digest  excluded  the  eleventh,  yet  the  emperor  Adrian,  after  consulting 
with  philosophers  and  physicians,  decreed  even  to  this  extent,  where  the  mother  was  of  good  and  chaste 
manners  (Dig.  1,  4,  12).  See  the  note  by  Hagr.  &  Butler,  2  Inst.  132,  b.  from  which  it  appears  that  the 
judges  of  Friesland  in  one  instance  allowed  to  the  extent  of  twelve  lunar  months,  minus  three  days.  It  is 
not  probable  that  an  English  jury  would  go  quite  so  far. 

The  very  learned  editors  of  Lord  Coke's  Institutes  procured  the  following  information  from  Dr.  Hunter. 
— "  1.  The  usual  period  of  gestation  is  nine  calendar  months;  but  there  is  very  commonly  a  difference  of 
one,  two,  or  three  weeks.  2.  A  child  may  be  born  alive  at  any  time  from  three  months,  but  we  see  none 
born  with  powers  of  coming  to  maniiood,  or  of  being  reared,  before  seven  calendar  months,  or  near  that 
time;  at  six  months  it  cannot  be.  3.  I  have  known  a  woman  bear  a  living  child  in  a  perfectly  natural  way 
fourteen  days  later  than  nine  calendar  months,  and  believe  two  women  to  have  been  delivered  of  a  child 
alive  in  a  natural  way  above  ten  calendar  months  from  the  hour  of  conception." 

Lord  Coke  lays  it  down  as  a  peremptory  rule,  that  forty  weeks  is  the  longest  time  to  be  allowed  for  ges- 
tation (Co.  Lit.  132);  this,  however,  seems  to  be  without  foundation.  See  the  note  by  Hagr.  and  Butler,  Co. 
Lit.  12.3,  b. 

{I)  Roll.  Ab.  356.  (m)  Roll.  Ab.  356.  (n)  2  Str.  925. 

(o)  Hale's  MSS.  Cro.  J.  015;  Winch.  71;  Litt.  R.  177.  Thecar  marries  a  lewd  woman,  but  she  doth  not 
cohabit  with  him,  and  is  suspected  of  incontinency  with  Duncomb;  Duncomb,  within  three  weeks  after  the 
death  of  Thecar,  marries  her.  281  days  and  16  hours  after  his  death  she  was  delivered  of  a  son;  and  it  was 
agreed,  that  though  it  was  possible  that  the  son  might  be  begotten  after  the  husband's  death,  yet  being  a 
question  of  fact  it  was  tried  by  a  jury,  and  the  son  was  found  to  be  the  issue  of  Thecar. 

(/>)  6  T.  R.  330,  331.  Or  to  prove  the  legitimacy  (Ibid.).  It  is  said  that  the  sole  evidence  of  the  mother, 
a  married  woman,  shall  not  be  sufficient  to  bastardize  her  child.  Ca.  T.  H.  79.  R.  v.  Rook,  1  Wils.  340. 
See  also  Slanden  v.  Standen,  Peakc's  C.  32;  Standen  v.  Edwards,  I  Ves.  jun.  133. 
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not  competent  to  prove  the  non-access  of  the  husband  (A),  as  it  seems,  upon 
a  principle  of  pubhc  pohcy,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  wliich  atfects  his  interest  or  character, 
unless  in  cases  of  necessity  {q);  and  on  that  account  it  is  at  all  events  allow- 
able to  examine  her  as  to  tlie  fact  of  her  criminal  intercourse  with  another, 
since  it  is  a  fact  which  must  probably  be  within  her  own  knowledge  and 
that  of  the  adulterer  only  (r). 

But  the  parents  are  competent  witnesses  to  prove  the  legitimacy  of  their 
children  [s). 

So  tlie  mother  is  competent  to  prove  the  access  of  the  husband  (/). 

The  declarations  of  the  wife  daring  her  lifetime  are  not  admissible  in 
evidence,  except  for  the  purpose  of  contradicting  her  (?<),  Such  declarations 
are  not  admissible  to  prove  her  son  not  to  be  the  son  of  her  husband,  but 
of  another  man  {x)  (B). 

As  cohabitation  and  repute  are  evidence  to  prove  the  fact  of  marriage, 
so  declarations  by  deceased  parents,  as  to  their  being  or  not  being  married, 
are  evidence  as  accompanying  and  exi>laining  such  cohabitation,  and  the 
presumption  arising  from  cohabitation  is  either  strengthened  or  destroyed 
by  snch  declarations  (y).  So  such  declarations  are  adnussible  to  prove 
whether  the  child  was  born  before  or  after  marriage  (r),  but  they  are  not 
admissible  to  prove  the  illegitimucy  of  a  child  born  in  wedlock  («). 

iq)  R.  V.  Sourton,^  5  Ad.  &.  Ell.  180.  R.  v.  Bedall,  2  Str.  941.  1076;  R.  T.  Hardw.  379.  In  the  case  of 
Goodright  v.  Moss,  Covvp.  591,  Lord  Mansfield  says  it  is  a  rule  founded  in  decency,  morality,  and  policy, 
that  the  parties  siiall  not  be  permitted  after  marriage  to  say  that  tliey  had  no  connection.  See  R.  v.  Reading, 
1  Eist,  180;  B.  N.  P.  112.  The  rule  is  the  same,  though  the  husband  be  dead  at  the  time  of  giving  her 
testimony.     R.  v.  luhab.  of  Kea,  11  East,  132. 

(r)  See  Lord  Ellonborough's  observations,  R.  v.  Luffe,  8  East,  202,  where  an  order  of  bastardy  was  stated 
to  be  made  upon  the  oath  of  the  wife  as  otherwise,  it  was  held  to  be  good,  since  it  was  to  be  presumed  that  the 
non-access  of  the  husband  was  proved  by  other  witnesses,  or  if  proved  by  her  also,  that  the  judgment  of 
the  justices  was  founded  on  the  other  proof.    R.  v.  Lvffe,  8  East,  193.    And  see  R.  v.  Lubhenham,^.  T.  R.251. 

(s)  In  Lomax  v.  Lomax,  {cor.  Ld.  Hardwicke,)  C.  T.  H.  380,  the  mother  was  admitted  to  prove  the  mar- 
riage; and  in  an  ejectment  against  Sarah  Brodie,  Hereford,  1744,  VVright,  J.  admitted  the  father  to  prove 
the  daughter  legitimate,  her  title  being  as  heir-at-law  to  her  mother.  And  see  Stapleton  v.  Staplelon,  Ca.  T. 
Hardw.  277;  Lord  Valentia's  Case,  in  D.  P.Cowp.  593;  SachevereWs  Case,  B.N. P. 241. 

(0  Pendrell  v.Pendrell,  cor.  Lii.  Ray  m.  Sir.  925;  B.N.  P.  287. 

(M)  2  Str.  925;  B.  N.  P.  1 13.  •  (x)  R.  v.  Cope,  1  Mo.  &  R.  275. 

(y)  B.  N.  P.  294,  where  it  is  said  that  such  declarations  are  not  to  be  given  in  evidence  directly,  but  may 
be  assigned  by  the  witness  as  a  reason  for  his  belief  one  way  or  other.  In  May  v.  May,  B.  N.  P.  112,  on  a 
trial  at  bar  on  an  issue  out  of  Chancery,  the  preamble  of  an  act  of  parliament,  reciting  tiiat  the  plaintiflfs 
father  was  not  married,  to  tlie  truth  of  which  he  had  sworn,  was  given  in  evidence;  yet,  upon  proof  of  con- 
stant cohabitation,  and  of  his  having  always  acknowledged  her  to  be  his  wife,  the  marriage  was  established. 
But  where,  in  a  settlement  case,  there  was  no  evidence  either  as  to  the  parentage,  place  of  birth,  or  illegiti- 
macy, except  the  testimony  of  the  father,  who  denied  any  marriage,  the  court  of  K.  B.  held,  that  however 
difficult  it  might  be  to  admit  his  evidence  to  bastardize  a  reputed  legitimate  child,  yet,  as  all  depended  upon 
his  testimony,  the  whole  must  be  taken  together.  Parish  of  St.  Peter,  Worcester,  v.  Old  Swinford,  B. 
N.  P.  112. 

(2)  Goodright  v.  Moss,  Cowp.  591.     R.  v.  Bramley,  6  T.  R.  330. 

(a)  Ibid. 

(A)  (On  an  indictment  for  fornication  and  bastardy,  a  married  woinan  is  a  competent  witness  to  prove 
the  criminal  connection  with  her,  but  not  the  non-access  of  her  husband.  Commonwealth  v.  Shepherd,  6 
Binn.  283.     Coinmonweallh  v.  Slucker,  1  Browne,  App.  xix.) 

(B)  (A  child  born  during  marriage  cannot  have  its  condition  affected  by  the  declaration  of  either  the  hus- 
band or  wife.  Tate  v.  Renne,  7  Martin  (N.  S.)  553.  And  the  unsworn  declarations  of  the  mother,  tiiat  her 
son,  born  six  montlis  after  marriage,  is  the  son  of  another  man,  are  not  admissible  to  prove  his  illegitimacy, 
and  a  fortiori,  the  declarations  of  that  man  are  not  admissible;  if  their  evidence  is  proper,  their  depositions 
should  have  been  taken.  But  the  general  report  of  the  neighbourhood  on  the  question  of  legitimacy  is  not 
to  be  disregarded.  Stegall  v.  Stegall,2  Brock.  256.  So  [a  husband's  declaration  that  a  child  born  in  wed- 
lock is  not  Ills,  is  not  sufficient  evidence  to  prove  it  illegitimate,  notwithstanding  it  was  born  only  three 
months  after  the  marriage,  and  a  separation  between  his  wife  and  him  took  place  by  mutual  consent.  Bowles 
V.  Bingham,  2  Munf.  442.]) 

'Eng.  Com.  Law  Reps.  xxxi.  312. 
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The  declaration  by  a  deceased  husband  that  his  wife  was  a  legitimate 

child  is  evidence;  for  it  is  probable,  that  although  not  connected  with  her 

*201     by  *blood,  he  would  know  the  fact  (b).     And  so  would  the  declarations  of 

members  or  relations  of  the  family,  or  perhaps  of  others  living  in  habits  of 

intimacy  with  them  (c). 

One  charged  as  a  reputed  father  of  a  bastard  cannot  be  compelled  to 
give  evidence  tending  to  prove  the  fact  (d). 

Where  one  or  more  justices  have  power  to  examine  in  a  case  of  bastardy, 
they  have  incidentally  power  to  compel  the  woman  to  answer  (e). 

In  the  case  of  the  King  v.  Ravenstoi^e  (/),  it  was  held,  that  the  exami- 
nation of  a  woman  pregnant  of  a  bastard,  was  admissible  evidence  after 
her  death  against  the  party  whom  she  charged  as  the  putative  father, 
although  the  proceeding  was  ex  parte,  the  party  charged  not  being  present 
[g).  This  decision,  however,  conflicts  with  general  principles,  and  the 
cases  of  depositions  before  magistrates  under  the  stat.  of  Philip  &  Mary, 
upon  which  the  court  are  reported  to  have  relied  in  the  above  case,  are  in 
direct  opposition  to  it. 

As  to  the  competency  of  inhabitants  of  a  parish  in  cases  of  bastardy, 
see  tit.  Inhabitant. — Interest. 

BILLS  OF  EXCEPTIONS.     See  Vol.  I.  and  Index. 
BILLS  OF  EXCHANGE. 

Under  this  head  may  be  considered, 

I.  The  evidence  in  an  action  on  a  bill  or  note,  p.  202. 
II.  The  evidence  in  defence,  p.  241. 

III.  The  competency  of  witnesses,  p.  257. 

IV.  The  effect  of  a  bill  or  note  in  evidence,  p.  26L 

I.  Actions  on  bills  of  exchange  (A)  differ  from  actions  upon  parol  con- 
tracts, principally  in  these  circumstances;  1st,  it  is  in  general  unnecessary 
for  the  plaintiff  to  prove  the  consideration  for  which  the  bill  or  note  was 
*202  *given,  the  bill  or  note  being  in  itself  jjrimu  facie  evidence  of  a  sufficient 
consideration;  and  2dly,  because  the  interest  in  the  bill,  and  the  right  of 
action  consequent  upon  it,  is  of  a  transferable  nature;  so  that  in  addition 
to  the  undertaking  of  the  defendant,  which  is  usually  a  consequence  of  his 

(6)  Vowels  V.  Young,  15  Ves.  jun.  148. 

(c)  3  T.  R.  723;  B.  N.  P.  295;  1  M.  ik.  S.  689.     Supra,  Vol.  L  Index,  tit.  Hearsay. 

Id)  R.  V.  St.  Mary^s,  Nottingham,  13  East,  58,  in  note. 

(e)  R.  V.  Jackson,  1  T.  R.  655.  And  if  she  refuse,  may  commit  until  slie  answer.  Ibid.  But  one  justice 
has  no  such  power  under  the  stat.  6  G.  2,  c.  31.  See  R.  v.  Beard,  5  T.  R.  373.  R.  v.  West,  6  Mod.  180; 
Billings  V.  Trinn,  2  W.  Bl.  1017. 

(/)  5  T.  R.  373.     Infra,  tit.  Depositions. 

(g)  In  the  subsequent  case  of  The  King  v.  Clayton,  3  East,  58,  the  case  of  The  King  v.  Ravenstone  was 
referred  to  by  Ld.  Ellcnborough,  C.  J.  as  an  authority.  In  the  case  of  R.  v.  Clayton,  which  was  one  of  an 
order  of  bastardy  made  by  two  justices,  which  had  been  confirmed  on  an  appeal  to  the  sessions,  it  appeared 
that  the  original  order  had  been  made  on  the  oath  of  R.  T.  and  the  examination  of  Mary  Cole  (the  mother) 
taken  before  another  justice.  Tlie  title  of  the  original  order  recited  that  Mary  Cole  was  since  deceased. 
And  the  court  held  the  order  to  be  good,  by  intendment  that  the  examination  of  M.  C.  had  been  taken  in 
writing,  and  that  the  examination  had  been  verified  by  the  oath  of  R.  T.  Note,  that  stress  was  laid  on  the 
fact  that  the  second  order  was  made  on  appeal  to  the  sessions,  where  the  objection  for  want  of  appearance, 
and  for  want  of  proof  that  the  woman  was  dead  at  the  time,  might  have  been  proved  if  well  founded.  The 
same  reason,  it  is  obvious,  would  apply  to  the  objection  that  the  examination  took  place  in  the  absence  of 
the  party  charged. 

(h)  Upon  the  question,  whether  a  bill  of  exchange  be  joint  or  several,  see  Collins  v.  Prosser,^  1  B.  &  C. 
682.  A  note  not  payable  at  all  events,  but  intended  as  a  set-off,  is  not  a  promissory  note.  Clarke  v.  Per- 
cival,^  2  B.  &  Ad.  660.  An  instrument,  whereby  the  party  prom'ises  to  pay  a  sum  with  interest,  "and  all 
fines  according  to  rule,"  cannot  be  declared  on  as  a  note.  Ayrey  v.  Fearnsides,  4  M.  &  W.  168;  and  6 
Dowl.  654. 

"Eng.  Com.  Law  Reps.  viii.  183.    2/rf.  xxii.  159. 


BILLS  OF  EXCHANGE:  PRODUCTION.  202 

being  a  party  to  the  bill,  it  is  in  many  instances  necessary  to  prove  the 
plaintiff's  title  to  sue. 

Actions  brought  in  respect  of  bills  of  exchange  or  promissory  notes  are 
either  founded  on  the  instrument  itself,  or  upon  a  collateral  liability. 

Where  the  action  is  founded  on  the  instrument  itself,  tlie  liability  of  the 
defendant  is  either,  1st,  primary  and  immediate  upon  his  direct  under- 
taking, where  it  is  brought  against  the  acceptor  of  a  bill  or  maker  of  a  note; 
or,  2dly,  it  is  a  secondary  and  conditional  liability  of  a  drawer  or  indorser 
consequent  upon  the  default  of  the  acceptor  or  maker;  or,  3dly,  the  liability 
is  consequent  upon  the  party's  own  default  in  not  paying  the  bill  according 
to  his  undertaking;  as,  where  the  action  is  brought  by  a  drawer  or  indorser 
who  has  been  compelled  to  take  up  the  bill  against  the  acceptor,  or  by  the 
acceptor,  who  has  paid  the  bill  against  the  drawer. 

The  proofs  will  be  considered  in  the  following  order:  Primary 

I.  Proofs  in  an  action  by  a  payee )  ,  .  ,         r       ,•,,        liability. 

,  /  -N  f  ^  An   acceptor  of  a   bill   or 

or  bearer  h) >  v.      <      _  ,      '  r- 

,             •   J           /  7  N  V  c      maker  oi  a  note. 

2. by  an  mdorsee  f  A;) \  ^  C5       j 

3,  _  .  .   by  a  payee  (/)  -        -         -v.         The  drawer  of  a  bill.  liability. 

,  .J  ,     .  C  The  drawer  of  a  bill. 

4. by  an  mdorser  im)    -      -       v.      i  .     ■    . 

■'  ^    '  I  An  mdorser. 

5.  Presumptive  evidence  (n).  Collateral 

6.  Proofs  by  a  drawer  or  indorser  (o)    ik        An  acceptor.  liability. 

7.  -  -  -     by  an  acceptor  (jj)         -        v.        A  drawer. 

8.  Proof  of  damage  (5'). 

9.  Proofs  in  defence  (r);  want  of  consideration  {s);  or  of  value  given  (f). 

illegality  of  consideration  («);  discharge  by  satisfaction,  release, 
&c.  (a?);  laches(3/);  giving  time(z);  waver  («);  indorsement  of  bill 
after  it  is  due  (b);  alteration  of  bill  (c). 

10.  Competency  of  witnesses,  declarations,  &c.  (d). 

II.  Effect  of  bill,  or  note  in  evidence  in  payment,  &c.  (e). 

In  an  action  by  the  payee  against  the  maker  of  a  note  or  acceptor  of  a 
bill,  the  direct  proofs  (/)  are,  1st.  By  the  production  of  the  note  or  bill,  or 
proof  of  its  destruction,  &c.  2dly.  Proof  of  the  making  of  the  note,  or  of 
the  drawing  and  acceptance  of  the  bill.  3dly.  In  some  instances  proof  of 
the  performance  of  conditions  precedent  or  presentment.  4thly.  In  some 
cases  of  the  identity  of  the  payee,  or  title  of  bearer. 

1st.  By  the  production  of  the  bill  or  note.    The  ordinary  proof  of  loss,  in  Production 
order  to  warrant  the  introduction  of  parol  evidence  of  an  instrument,  is  in  or  proof  of 
*this  case  frequently  insufficient  (g),  the  instrument  being  of  a  negotiable  ['.'^^*'""*^" 
nature,  such  proof  must  be  given,  where  it  is  not  produced,  by  evidence  of    *'203 
its  destruction  (h),  or  otherwise,  as  shows  that  the  defendant  cannot  after- 
wards be  compelled  to  pay  the  amount  again  to  a  bond  fide  holder  (A).   In 

(i)  202.                                   Qi)  214.                                   {I)  221.  (m)  233. 

(n)  237.                                   (o)  239.                                     (p)  239.  (9)  240. 

(r)  241.                                   (s)  242.                                   (t)  243.  (m)  245. 

(x)  249.                                    (y)  250.                                     (z)  250.  (a)  252. 

(6)  253.                                     (c)  254.                                     ((/)  257.  (e)  261. 

(/)  Under  the  new  rules  the  general  issue  cannot  be  pleaded,  and  of  course  no  part  of  the  ordinary 
proof  of  title  need  be  proved  which  is  not  put  in  issue  by  some  traverse. 

(g-)  See  I  Esp.  C.  50.     2  B  &  P.  93.     1  Atk.  446.    Ld.  Raym.  731.     For  the  usual  proof  to  warrant  the 
introduction  of  secondary  evidence,  see  above,  Vol.  I.  Ind.  tit.  Secondary  Evidence. 
(A)  As  that  the  defendant  tore  his  own  note  of  hand,  1  Ld.  Ray.  731. 

(A)  (Parol  evidence  is  admissible  to  prove  the  contents  of  promissory  notes  which  are  lost.  Such  may  be 
proved  by  the  evidence  of  the  person  in  whose  custody  it  was.  Jones  v.  Fales,  5  Mass.  R.  101;  Snyder  v. 
Wolfley,  8  Serg.  &  R.  331;  and  for  this  purpose  the  plaintiff  himself  will  bo  a  competent  witness.  Meeker 
V.  Jackson,  3  Yeates,  443.     [Secondary  evidence  of  the  contents  of  a  written  instrument  is  not  admissible, 
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the  absence  of  such  proof  the  plaintiff  cannot  recover  on  the  special  count, 
or  on  the  money  counts,  or  upon  the  original  consideration  for  which  the 
bill  or  note  was  given,  even  although  he  has  tendered  to  the  defendant  a 
bond  of  indemnity,  for  it  may  be  still  in  existence,  and  the  defendant  may 
again  be  called  upon  to  pay  it  (i).  But  wiiere  a  bill  has  been  specially 
indorsed  to  the  plaintitf,  (and  for  the  same  reason,  where  it  is  made  payable 
to  the  plaintiff  specially,)  tlie  plaintiff  may  prove  that  it  has  been  stolen, 
without  having  been  indorsed  by  him,  and  recover  on  giving  parol  evidence 
of  the  contents  (A'). 
Foreign  lu  the  casc  of  a  foreign  bill  drawn  in  sets,  both  the  sets  should  be  pro- 
bill,  duced. 

Proof  of  2dly.  The  next  step  is  to  prove  the  making  of  the  note,  or  the  acceptance, 
the  making  (and  in  some  cases  the  drawing)  (/)  of  the  bill. — Where  the  instrument  has 
and  accept- been  signed  by  the  defendant,  and  is  unattested,  the  usual  proof  is  by  evi- 
'"^'  dence  of  his  hand-writing,  or  by  evidence  of  his  acknowledgment  that  it 

was  signed  by  him  (m).  If  the  instrument  has  been  attested  by  a  subscri- 
bing witness,  that  witness  must  be  called  (n).  Where  the  declaration  alleges 
that  the  note  was  made,  or  bill  accepted  by  a  party,  his  proper  hand  being 
thereunto  subscribed,  it  has  been  said  that  proof  of  the  hand-writing  of  the 
party  cannot  be  dispensed  with,  and  that  a  precise  allegation  is  essential, 
in  order  that  the  party  may  be  prepared  to  show,  if  such  be  the  fact,  that 

(i)  Pierson  v.  Hutchinson,  2  Camp.  211;  6  Esp.  C.  126;  3  Camp.  324;  4  Taunt.  602.  Davgerfield  v. 
Wilhy,4i  Esp.  159.  Hansard  v. Robinson,^  7  B.  &  C.  90.  Although  the  bill  was  lost  after  it  became  due. 
lb.     Poole  V.  Smith, ^  H oh,  144.     The  remedy  of  the  loser  of  tiie  note  is  in  equity  (1  Vcs.  341.     6  Ves.  812. 

16  Ves.  430);  and  in  general  the  holder  of  a  bill  cannot  insist  on  payment  from  the  acceptor  without  offering 
to  deliver  up  the  bill  {Hansard  v.  Robinson,^  7  B.  &  C.  90.  Champion  v.  Terry,^  7  Moore,  130.  Powell  v. 
Roach^  6  Esp.  C.  76);  and  cannot,  having  lost  the  bill,  though  after  it  has  become  due,  recover  upon  it, 
althoujrh  an  indemnity  has  been  offered,  lb.  An  express  promise  to  pay  the  contents  of  a  lost  bill,  without 
some  new  consideration,  is  void.  (Davis  v.  Dodd,  4  Tuunl.  602.)  An  indorser  in  blank  cannot  recover, 
even  where  the  bill  has  been  lost  after  notice  of  trial  given,  although  more  than  six  years  have  elapsed  since 
the  bill  became  due.  Poole  v.  Smithy  Holt's  C.  144.  So  though  the  half  of  a  bank-note  has  been  lost.  Mayor  v. 
Johnson,  3  Camp.  324.  Where  the  defendant  had  admitted  that  he  owed  money  on  the  bill,  which  was  in 
his  own  possession,  Abbott,  C.  J.,  held  that  it  was  evidence  under  the  common  counts  without  notice  to  pro- 
duce the  bill.     Fryer  \.  Browne,'^  R.  &.  M.  145. 

(A)  Long  and  others  v.  Baillie,  Guild.  Dec.  1805,  cor.  Ld.  Ellenborough,  2  Camp.  214,  (n).  And  see  Smith 
v.  Clarke,  Pcake's  C.  225. 

(I)  The  acceptance  admits  the  hand-writing  of  the  drawer,  and  also  the  procuration,  if  the  bill  be  drawn  by 
procuration.  Porthouse  v.  Parker,  1  Camp.  82.  Robinson  v.  Yarrow,^  7  Taunt.  455.  And  this  excludes 
the  acceptor  from  insisting  that  a  bill  purporting  to  be  drawn  by  a  firm,  was  drawn  by  a  single  person.  Bass 
V.  Clive,4:  M.  »So  S.  13.  Or  that  the  drawer's  name  is  forged,  lb.;  and  Smith  v.  Chester,  1  T.  &,  R.  655.  Or 
that  he  is  an  infant.      Taylor  v.  Croker,  4  Esp.  C.  187;  and  see  Shullz  v.  Astley,^  7  C.  &  P.  99. 

{m)  See  tit.  Admissions.  In  an  action  by  the  indorsee  against  the  acceptor,  the  witness  negativing  the 
hand-writing  to  be  that  of  the  drawer,  held  that  some  proof  of  the  hand-writing  ought  to  be  given,  notwith- 
standing the  defendant  had  acknowledged  it  to  be  his  acceptance.     Allport  v.  Meek,''  4  C.  &  P.  267. 

(n)  Supra,  Vol.  I.  Ind.  tit.  Attesting  Witness.     A  note  for  less  than  5/.,  if  not  attested,  is  void  by  the  stat. 

17  Geo.  3,  c.  30,8.  31.  If  the  note  appear  to  have  been  attested,  the  attesting  witness  must  be  called,  the 
adversary  is  entitled  to  have  any  writing  on  the  face  of  it  read.     Richards  v.  Frankum,  9  C.  &  P.  221. 

when  the  original  is  within  the  control  or  custody  of  the  party.  Sebree  v.  Dorr,  9  Wheat.  558.  But  second- 
ary evidence  is  admissible  whenever  it  appears  that  the  original  is  destroyed,  or  lost  by  accident,  without 
any  fault  of  the  party.  Rener  v.  Bank  of  Columbia,  9  Wheat.  581.  In  the  case  of  a  lost  note,  it  is  not 
necessary  th.it  its  contents  should  be  proved  by  a  notarial  copy — all  that  is  required  is,  that  it  should  be  the 
best  evidence  the  party  has  it  in  its  power  to  produce.  Ibid.  The  English  practice  of  requiring  a  special  count 
in  the  declaration,  as  upon  a  Inst  note,  in  order  to  let  in  secondary  evidence  of  its  contents,  has  not  been 
adopted  in  the  United  States.  Ibid.  Of  the  evidence  to  prove  a  lost  note,  sec  Peabody  v.  Denton  Sf  al.  2 
Gallison,  351.  A  copy  of  a  bill  of  exchange  and  notarial  protest,  with  an  affidavit  of  the  payee  that  the 
original  is  lost  or  mislaid,  is  not  legal  evidence  to  charge  the  drawer.  Wright  v.  Hancock  Sfal.  3  Munf.  521. 
See  Pintard  v.  Tackirigton,  10  Johns.  104.  Holmes  v.  D'Camp,  1  Johns.  34.  Angel  v.  Felton,  8  Johns.  149. 
Smith  V.  Lockv)ood,  10  Johns.  36G.]  See  also  Swift  v.  Stevens,  8  Conn.  R.  431.  WNairx.  Gilbert,  3  Wend. 
R.  344.  Rowley  V.  Ball,  3  Cow.  303.  Freeman  v.  Bnynton,  7  Mass.  R.  483.  See  also  Vol.  I.  tit.  Written 
Evidence.     Anderson  v.  Robson,  2  Bay,  495.) 

'Eng.  Com.  Law  Reps.  xiv.  20.    2/(/.  iii.  55.    3/d  vii.  443.    '^Jd.  xx'i.  iOl.    &/</.  ii.  173.    <ild.  xxs'ii.  i53. 

T/d.  xix.  378. 


PAYEE  V.  ACCEPTOR  OR  MAKER.  *204 

no  authority*  or  procuration  lias  been  given  (o).     Some  evidence  as  to  the  Proof  of 
identity  of  the  defendant   with   the   party  wiiose   hand-writing,  or  whose '^'^'^'^P^'*"*^^" 
authority  to  sign  the  note,  is  proved,  is  also  necessary  (p). 

An  acceptance  (q)  of  a  bill  in  blank  without  the  name  of  a  payee  is  an 
aiUliority  to  a  bond  fide  holder  to  insert  a  name  (/'). 

By  the  stat.  1  &  2  Geo.  4,  c.  78,  s.  2,  no  acceptance  of  any  inland  bill  {s) 
of  exchange  shall  bo  sufficient  to  charge  any  person,  unless  such  acceptance 
be  in  writing  on  such  bill,  or  if  they  be  more  than  one  part  of  such  bill,  on 
one  of  the  said  parts.  The  defendant,  by  the  act  of  acceptance  (/  )admits 
the  signature  of  the  drawer,  and  his  ability  to  draw  the  bill  (w);  but  where 
the  acceptance  is  made  without  sight  of  the  bill,  it  is  necessary  to  prove  the 
drawer's  hand-writing  {x). 

An  allegation  that  a  bill  was  drawn  by  certain  persons  using  the  firm 
of  Jl.  <§•  Co.  is  satisfied  by  a  bill  drawn  by  A.  in  the  name  of  such  a  firm, 
payable  to  our  order,  although  A.  has  no  partner  (?/). 

If  the  action  be  against  several  as  makers  or  acceptors,  the  hand-writing  Accept- 
of  each  must  be  proved  (r);  or  if  it  be  signed  by  one  only  in  the  name  office  by 
the  firm,  it  must  be  proved  that  they  were  partners  («)  at  the  time  of  the  ®'^^'^'"^'- 
acceptance. 

(o)  Levy\.  Wilson,  5  Esp.  C.  180.  But  where  the  drawer's  name  had  been  indorsed  by  the  wife,  Ld.  EI- 
lenborough  was  inclined  to  think  that  such  iillegation  would  be  satisfied  by  proof  tiiat  the  name  had  been 
written  by  an  authorized  agent  {Helmsley  v.  Loader,  2  Camp.  450);  and  where  the  declaration  alleged  that 
the  defendants  made  a  note  in  their  own  hands,  &c.  and  the  note  had  in  fact  been  subscribed  by  one  in  the 
name  of  ihe  firm,  Ld.  Ellenborough  refused  to  nonsuit  the  plaintiffs.  Jones  v.  Mars,  2  Camp.  305.  Where 
the  defendant's  name  had  been  signed  by  his  wife,  it  was  held  that  it  was  not  sufficient  to  show  that  she 
had  managed  his  business  as  an  innkeeper,  and  applied  the  proceeds  in  discharge  of  debts  incurred  in  the 
business,  and  that  three  months  afterwards  she  had  signed  other  notes,  the  amount  of  which  was  paid  to  his 
creditors.     Goldstone  v.  Tovey,  G  Bing.  N.  C.  98. 

(p)  Middleion  v.  Sandford,  4  Camp.  34;  B.  N.  P.  171.     See  Nelson  v.  Whillal,  1  B.  &  A.  19. 

{q)  Vide  supra,  141.  In  an  action  against  the  acceptor  of  a  bill  for  4G/.,  with  the  common  counts;  plea, 
that  the  defendant  accepted  a  bill  drawn  on  him  for  HUl.  in  satisfaction  of  the  plaintiff's  demand;  held,  not 
sustained  by  evidence  that  the  defendant  transmitted  to  the  plaintiff  a  blank  acceptance,  with  60/.  in  the 
margin,  but  which  when  produced  had  been  altered  to  46Z.  Baker  v.  Jubber,  1  Sc.  N,  S.  26;  and  8  Dowl. 
(p.  c )  538. 

(r)  Cruchley  v.  Clarence,2  M.  &  S.'90.     Alwood  v.  Griffirt,^  1  Ry.  &  M.  4i25. 

(s)  In  the  case  of  foreign  bills  a  collateral  acceptance  is  still  sufficient. 

(<)  Str.  442,  668,  946.  Taylor  v.  Croker,  4  Esp.  C.  187.  Robinson  v.  Yarrow;-  7  Taunt.  445;  1  Moore,  150; 
Burr.  1354;  Chilty,  O.  B.  286;  1  T.  R.  655.  But  where  the  bill  is  payable  to  the  drawer's  order,  proof  of 
acceptance  is  no  evidence  of  indorsement  by  the  drawer  (Peake's  C.  20).  The  acceptor  is  concluded  by  his 
acceptance  as  to  the  hand-writing  of  the  drawer,  although  the  bill  be  forged.     Smith  v.  Chester,  1  T.  R.  654. 

(u)  Consequently  it  is  no  defence  on  the  part  of  the  acceptor  to  show  that  the  bill  was  drawn  by  an  infant 
(Taylor  v.  Croker,  4  Esp.  C.  187);  or  that  the  bill  is  forged  (6  Taunt.  83;  4  M  &.  S.  15;  Leach  v.  Buchanan,  4 
Esp.  C.  226);  or  by  one  without  the  authority  of  his  supposed  principal  {Porthouse  v.  Parker,  1  Camp.  C.  82); 
or  by  a  single  person,  when  it  purports  to  have  been  drawn  by  several  persons  composing  a  firm  {Bass  v. 
Clive,  4  M.  &  S.  13).  So  if  the  party  acknowledge  the  acceptance  to  be  in  his  hand-writing  he  cannot  after- 
wards set  up  a  forgery  of  the  bill  as  a  defence.     Leach  v.  Buchanan,  4  Esp.  C.  226. 

{x)  Peake's  L.  E.  220;  Bayley,  O.  B.  219.  It  seems  that  the  word  accepted  written  on  the  bill  is  suffi- 
cient without  the  acceptor's  signature.  Dufaur  v.  Oxenden,  1  M.  &  R.  90.  And  an  acceptance  in  blank,  the 
bill  being  afterwards  drawn  in  pursuance  of  the  acceptor's  authority,  is  sufficient.  Leslie  v.  Hastings,  1  M. 
&.R.  119. 

(y)  Bass  v.  Clive,  4  M.  &  S.  13. 

(z)  Peake,  18;  Chitty,  627,  9th  edit.     Gray  v.  Palmers,  1  Esp.  C.  135;  B.  N.  P.  279. 

(a)  Every  partner  has  an  implied  authority  to  bind  his  co-partners  by  the  drawing,  accepting,  and  indorsing 
of  bills  for  commercial  purposes  (7  T.  R.  210;  10  East,  264;  13  East,  175).  Hence  an  acceptance  by 
one  partner  in  the  name  of  the  firm,  is  prima  facie  evidence  of  the  assent  of  all  (13  East,  175.  Fink- 
ney  v.  Hall,  1  Salk.  126).  But  this  presumption,  arising  from  the  relative  situation  of  the  parties  (see 
tit.  Admissions),  is  liable  to  be  rebutted,  by  proof  that  the  party  insisting  upon  the  usual  presumption,  knew 
that  the  partner  had  no  authority,  as  by  proof  of  express  notice  to  that  effect.  Where  one  partner  gave 
express  notice  that  he  would  not  be  responsible  for  bills  signed  in  the  name  of  the  firm,  it  was  held  that  he 
was  not  bound  by  a  security  given  to  the  party  to  whom  such  notice  was  given,  although  the  latter  advanced 
money  upon  it  for  the  payment  of  partnership  debts,  and  although  part  was  so  applied  {Lord  Gallway  v, 
Matthew,  10  East,  264);  or  by  proof  of  covin  between  the  partner  who  signs  the  bill  or  note,  and  the  party 
who  takes  it  {Ridley  v.  Taylor,  13  East,  175).     To  prove  fraud,  it  is  not,  it  seems,  sufficient  to  show  that  the 
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*The  implied  authority  of  one  to  draw  or  accept  a  bill  in  the  name  of  the 
firm  may  be  rebutted  by  proof  of  fraud,  or  of  notice  to  the  party,  that  the 
other  partners  would  not  be  responsible  for  bills  so  drawn  or  accepted  (b). 

Where  the  action  is  against  ^d.  and  B.  as  acceptors  of  a  bill,  and  Jl. 
sutlers  judgment  by  default,  the  signature  of  ^.  must  be  proved  as  well 
as  that  of  £.  (c). 

An  admission  by  one  defendant  that  he  accepted  the  bill  will  not  be 
evidence  against  the  co-defendants,  without  previous  proof  that  they  were 
partners  at  the  time  (d),  and  then  his  admission  of  the  acceptance  in  the 
name  of  the  firm  will  be  evidence  against  all,  even  although  the  partner- 
ship was  dissolved  previous  to  making  the  admission. 

Where  all  the  partners  except  the  defendant  have  been  oudawed,  it  is 
still  necessary  to  prove  a  joint  acceptance  by  all;  but  in  such  a  case  Lord 
Ellenborough  held,  that  a  letter  written  by  that  defendant,  in  which  he 
admitted  the  partnership,  was  evidence  of  the  fact,  for  in  an  action  by  him 
against  the  rest  for  contribution,  the  record  in  the  present  action  would  not 
be  evidence  against  the  rest  to  prove  the  partnership,  and  it  would  be 
necessary  to  prove  the  fact  aliunde  (e). 

The  provisions  of  the  bank-act  do  not  apply  to  a  note  issued  by  a  mere 
commercial  firm,  though  consisting  of  more  than  six  members  (/). 
*206         *  Where  the  acceptance  is  by  means  of  an  agent,  the  authority  of  the 
agent  must  be  proved  [g).     A  letter  of  attorney  from  A.  as  executor,  ena- 

holder  took  the  bill  in  pa)'inent  of  the  separate  debt  of  the  partner  (Ibid.)  See  Golding  v.  Davis,  2  Gl.  & 
J.  218;  Ex  parte  Husbands,  2  Gl.  &  J.  4.  But  the  giving  a  bill  in  payment  of  the  debt  of  two  partners, 
contracted  previously  to  their  partnership  with  a  third,  has  been  held  to  be  fraudulent  as  against  the  third 
(Shirreff  v.  Wilkes,  1  East,  48.  See  Swann  v.  Steele,  7  East,  210;  Ex  parte  Bonbonus,  8  Ves.  jun.  542;  Wil- 
liams V.  Thomas,  6  Esp.  C.  18;  15  Ves.  286;  15  East,  10;  Pinkney  v.  Hall,  Salk.  126;  1  Camp.  108,  384,  403). 
Where  a  partner  accepted  a  bill  in  the  natne  of  the  firm,  but  not  in  a  partnership  transaction,  it  was  held 
at  Nisi  Prius  that  an  indorsee  could  not  recover  on  that  acceptance  against  a  dormant  partner  whose  name 
did  not  appear,  who  was  not  known  to  be  a  partner,  or  where  the  bill  was  not  taken  on  his  credit'  (^Lloydw, 
Ashley,  2  C.  &,  P.  138).  In  the  case  of  a  bill  drawn  on  several  partners,  an  acceptance  by  one  need  not  be 
in  tbe  name  of  the  firm  (Ibid.);  but  a  promissory  note  drawn  by  one  of  several  partners  in  his  own  name 
cannot  be  declared  on  as  drawn  by  the  firm,  although  given  for  a  debt  due  to  the  partnership.  Siffkin  v. 
Walker  and  another,  2  Camp.  308. 

(6)  See  the  preceding  note.  See  also,  Wells  v.  Masterman,  2  Esp.  C.  731.  Ex  parte  Ayrer,  2  Cox,  312. 
It  lies  on  a  separate  creditor,  who  takes  a  partnership  security  for  payment  of  his  separate  debt,  if  it  be  so 
taken,  and  there  is  nothing  more  in  the  case,  to  prove  that  it  was  given  with  the  consent  of  the  otlier  partners. 
Per  Master  of  Rolls,  in  Frankland  v.  M'^Garty,  1  Knapp,  301.  One  partner  having  become  bankrupt,  a 
solvent  partner  may  still  bind  the  firm  by  accepting  a  bill  for  a  debt  previously  due  to  the  firm,  sucli  bill  being 
in  the  hands  of  a  bonajide  indorsee.  Ex  parte  Robinson,  1  Mont.  &  Ayr.  18.  See  Wadbridge  v.  Swann,^  4  B.  & 
Ad.  633.  A  member  or  director  of  a  joint  stock  company  has  no  implied  authority  to  accept  bills  on  the  part  of 
the  directors.    See  tit.  Partners,  and  Bramah  v.  Boberts,^  3  Bing.  N.  C.  972;  Ex  parte  Ellis,  Mont.  &-  B.  249. 

(c)  Bay.  O.  B.  227;  1  Esp.C.  135. 

(d)  Gray  v.  Palmer,  1  Esp.C.  135.     Wood  v.  Braddick,  1  Taunt.  104, 

(e)  Songster  v.  Mazzaredo  and  others,'^  1  Starkie's  C.  161. 

(/)  Wigan  V.  Fowler  and  others,^  1  Starkie's  C.  459,  and  afterwards  by  the  Court  of  K.  B.  But  a  corpo- 
ration  not  established  for  trading  purposes  cannot  accept  bills  of  exchange  payable  at  a  less  period  than  six 
months  from  the  date  {Broughton  v.  Manchester  W^aterworks  Company,*'  3  B.  &  A.  1).  It  was  there  observed 
that  in  Wigan  v.  Fowler  it  did  not  appear  on  the  face  of  the  bill  to  be  accepted  by  more  than  six  persons. 
And  semble,  a  corporate  body  not  established  for  trading  purposes  cannot  without  express  authority  bind 
itself  but  by  deed  (Ilnd.);  and  see  Starke  v.  The  Highgate  Archway  Company,''  5  Taunt.  792. 

iff)  I  t^sp.  C".  90;  Cliitty,  O.  B.  28.  As  to  proof  of  agent's  authority,  see  tit.  Agent.  A  secretary  to  a 
joint  stock  company  has  no  implied  authority  to  accept  bills.  Neale  v.  Turton,  4  Bing.  149.  Where  the 
declaration  on  a  hill  alleged  it  to  have  been  drawn  by  one  Hannah  P.  on,  and  accepted  by  the  defendant,  and 
afterwards  indorsed  by  the  said  //.  P.  to  the  plaintiffs,  the  bill  appeared  to  be  indorsed  "  for  H  P.,"  in  the 
hand-writing  of  one  J.  P.,  and  a  witness  stated  that  his  employers  had  dealings  with  a  Mrs.  P.  and  that  he 
had  seen  bills  drawn  and  indorsed  in  the  same  form  and  hand-writing,  which  had  been  paid,  and  held  that 
upon  a  question  of  authority,  the  statements  of  the  witnesses  were  admissible,  without  the  production  of  such 
bills;  and  the  Court  after  a  verdict  for  the  plaintiff,  upon  an  affidavit  that  the  real  name  was //annoA,  and  that 
the  bill  was  drawn  and  indorsed  by  her  son  J.  P.,  by  her  authority,  refused  a  new  trial.  Jones  v.  Tumour? 
4C.&P.204. 
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bling  ^.  to  transact  the  executorship  affairs,  gives  him  an  authority  toproofof 
accept  bills  of  exchange  drawn  by  a  creditor  relating  to  a  debt  due  from  the  acceptance 
testator,  so  as  to  make  Ji.  personally  liable  (A).     The  agent  who  accepted ''^^^'^ 
the  bill  by  the  authority  of  another,  is  a  competent  witness  to  prove  his 
authority  {i).     If  the  authority  was  in  writing,  the  instrument  must  be 
produced  and  proved  {k). 

Proof  of  an  acceptance  after  the  bill  became  due  is  sufficient  (/).    Where  Time  of 
an  executor  declares  upon  promises  to  the  testator,  he  must  prove  an  ac- acceptance, 
ceptance  in  the  lifetime  of  the  testator. 

A  collateral  acceptance  {m)  may  be  proved  either  in  writing  (n),  or  by  Proof  of 
evidence  of  an  oral  assent  (o)  (1);  and  it  is  not  necessary  that  the  holder  collateral 
should  be  privy  to  such  parol  acceptance  [p).     What  amounts  to  proof  of'^'^'^^P^^"'^^* 
an  acceptance  is  a  question  of  law,  and  not  of  fact  {q).     If  the  acceptance 
be  by  parol,  the  witness  must  be  produced  who  heard  the  defendant  accept 
the  bill;  and  if  it  be  in  writing,  it  must  be  produced  and  proved;  and  if 
attested,  must  be  proved  by  the  attesting  witness.     In  general,  a  promise 
to  accept  an  existing  bill,  if  made  upon  an  executed  consideration,  or  if  it 
influence  any  person  to  take  or  retain  the  bill,  is  a  complete  acceptance  as 
to  the  person  to  whom  the  promise  is  made  in  the  one  case,  and  the  person 
influenced  on  the  other  (r),  and  all  the  subsequent  parties  in  each  [s). 

Where  the  acceptance  is  by  a  letter  collateral  to  the  bill,  the  letter  must 
be  produced,  and  the  hand-writing  proved;  and  evidence  is  also  requisite 
to  identify  the  bill  in  question  with  that  mentioned  in  the  letter. 

An  assurance  by  a  collateral  letter  that  the  bill  shall  meet  with  due 
honour,  *is  an  acceptance  (/);  and  so  is  an  assurance  of  the  drawee,  by  *207 
letter,  that  the  bill  shall  be  duly  honoured  {u).  So  a  letter  by  the  drawee, 
stating  that  the  holder  might  rest  satisfied  as  to  payment,  written  after  the 
bill  was  drawn,  is  an  acceptance  [x).  But  a  promise  to  accept  a  non- 
existing  bill  is  no  acceptance  (3/).  An  indorsee  may  avail  himself  of  that 
as  an  acceptance  of  which  the  drawer  could  not  avail  himself;  as  where  A. 
to  give  credit  to  B.  made  an  absolute  promise  to  accept  his  bill,  and  B. 
showed  the  letter  upon  the  Exchange  {z)  (A). 

(A)2H.  B.218.     But  see  6  T.R.  591.  {i)Svpra,A\.  (i)  Ibid.  (0  5  East,  514. 

(?«)  No  such  acceptance  of  an  inland  bill  subsequent  to  the  first  of  August,  1821,  is  valid.  See  the  stat.  1 
&2G.  4,  c.  78,  s.  2.  supra, 'iM.  (n)  1  T.R.  182, 186.     Pillans  v.  Van  Merop,3  Burr.  1663. 

(0)  Lumley  v.  Palmer,  2  Str.  1000.  C.T.  Hardw.  74. 

ip)  Powell  V.  Monnier,  1  Atk.  611.     Wynne  v.  Raikes,5  East,  514.     Fairlee  v.  Herring,^  3  Bing.  625. 

Iq)  1  T.R.  182,  186.  But  see  Rees  v.  Warimck?  2  Starkie's  C.  411.  B.  undertakes  to  guarantee  ^.'s 
debt,  and  draws  a  bill  on  j4.,  which  A.  accef)ts;  B.  also  writes  an  acceptance.  B.  is  not  liable  as  an  acceptor; 
it  is  a  collateral  undertaking  for  the  debt  of  .4.,  which  must  be  specially  declared  on.  2  Camp.  447;  Beawes, 
L.  M.  422. 

(r)  Milne  v.  Prcst,  4  Camp.  393. 

(s)  Bayley  on  Bills,  78.  5  East,  514.  Piersnn  v.  Dunlop^,  Cowp.  571.  Mason  v.  Hunt,  Doug.  284. 
Clarke  v.  Cock,  4  East,  75. 

(t)  Clarke  v.  Cock,  4  East,  57.  So,  this  I  accept,  and  you  may  call  for  it  when  you  like.  Canissa  v. 
Lanos,  2  Knapp,  276.  The  drawer  of  foreign  bills  being  arrested,  said  he  would  have  accepted  them  when 
presented,  but  he  had  not  the  funds  from  France;  that  when  he  got  the  funds  he  would  have  paid  them,  but 
for  some  expression  of  the  indorsee,  adding,  that  he  told  the  clerk  of  the  indorsee,  that  when  he  got  the 
funds  from  France  the  bills  should  be  paid.  It  was  held,  that  this  was  a  good  conditional  acceptance,  on 
which  the  defendant  having  got  funds  from  France  was  liable.  Mendizabel  v.  Machado,^  6  C.  &  P.  218. 
3  M.  &  S.  831. 

(m)  Powell  V.  Monnier,  1  Atk.  611;  5  East,  520. 

(x)   Wilkinson  v.  Lutwidge,  Str.  648.     See  also  Wynne  v.  Raikes,  5  East,  514;  Clarke  v.  Cock,  4  East,  57. 

iy)  Johnson  v.  Collins,  1  East,  98. 

(z)  Per  Ld.  Mansfield,  in  Mason  v.  Hunt,  Dougl.  284.  Cowp.  571.  Le  Blanc,  J.  in  Johnson  v.  Collins^ 
1  East,  105.     Clarke  v.  Cock,  4  East,  70.     But  see  Milne  v.  Prest,  4  Camp.  393. 

(1)  [See  Havens  v.  Griffin,  N.  Chipman's  Rep.  42.     Mahcw  Sf  al.  v.  Prince,  11  Mass.  Rep.  54.] 

(A)  (An  agreement  to  accept  a  bill  to  be  afterwards  drawn  is  valid  in  the  United  States,  even  if  it  be  by 
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Where  the  plaintitf,  being  unable  to  prove  the  acceptance  of  the  defen- 
dant upon  the  bill,  proved,  that  when  the  bill  was  taken  to  the  defendant's 
house  for  acceptance,  a  clerk  in  the  defendant's  banking-house  answered 
that  the  bill  would  be  taken  up  when  due,  (the  defendant  not  being  at 
home,)  it  was  held  that  the  proof  was  insufficient,  without  showing  that 
the  answer  was  given  by  tiie  drawee,  or  his  authority  (a). 

A  direction  on  the  bill  to  another  to  pay  the  sum  out  of  a  particular  fund 
is  an  acceptance  (b).  So  any  words  written  upon  the  bill  which  do  not 
negative  its  request,  as  "accepted"  (c),  "  presented,"  "seen,"  or  the  day  of 
the  month,  are  jjrimd  facie  a  complete  acceptance.  Even  a  refusal  to 
accept  written  on  a  bill,  will  amount  to  an  acceptance,  if  it  be  shown  to 
have  been  done  with  intent  to  deceive  the  party  who  presented  it,  and  to 
delude  him  into  the  belief  that  the  bill  had  been  accepted  (d). 

Where  the  drawee  said  on  presentment  of  the  bill,  "  there  is  your  bill, 
take  it,  it  is  all  right,"  it  was  held  to  be  no  acceptance  (e). 

Where  the  drawee  stated  in  his  letter,  "your  bill  shall  have  attention," 
the  court  held  that  the  phrase  was  too  ambiguous  to  amount  to  an  accept- 
ance, in  the  absence  of  evidence  to  show  that  in  mercantile  acceptation  the 
phrase  amounted  to  an  unequivocal  acceptance  (/"). 
Presump-       Where  there  is  no  direct  evidence  of  acceptance,  presumptive  evidence 
tive  evi-     may  be  resorted  to  in  proof  of  the  fact;  for  this  purpose,  the  conduct  of  the 
dence  of    parties,  especially  if  it  be  explained  by  mercantile  usage  and  understand- 
acceptance.-j^g^  is  frequently  very  important.     The  fact  that  a  bill  sent  to  the  drawee 
for  acceptance  has  been  detained  by  him,  may  be  evidence  of  an  accept- 
ance;  but   according   to   the   usual   course   of  commercial  dealings,  the 
mere  neglect  and  silence  of  the  drawee,  or  even  a  refusal  to  return  the 
bill,  or  its  actual  destruction,  does  not  necessarily  make  the  drawee  liable 
as  acceptor  [g). 
*208         *The  acceptance  of  a  bill  of  exchange  imports  a  contract,  which  re- 
quires the  assent  of  the  party;  and  acts  of  detention,  disfiguring,  cancella- 
tion, or  even  destruction,  do  not  necessarily  and  conclusively  prove  such 

(a)  Sayer  v.  Kitchen,  1  Esp.  C.  209.  (i)  Moor  v.   Wilhy,  B.  N.  P.  270. 

(c)  See  Pillans  v.  Van  Mierop,  3  Burr.  1663;  Mason  v.  Hunt,  Powell  v.  Monnier,  1  Atk.  611;  5  East, 
220;  Pierson  v.  Dunlop,  Covvp.  571. 

(d)  Bayley  O.  B.  78.  Ann.  75.  But  it  is  no  acceptance  if  the  drawee  apprize  the  party  at  the  time  that 
what  he  had  written  was  no  acceptance. 

(0  Per  Ld.  Kenyon,  1  Esp.  C.  17.  (/)  Rees  v.   Warwick,  2  B.  &  A.  113. 

(g)  See  the  case  of  Jeune  v  Ward,  2  Starkie's  C.  326 :  1  Camp.  435 ;  Bayley  O.  B.  81 ;  Mason  v.  Barff, 
2  B.  &  A.  26.  One  who  without  autliority  accepts  a  bill  as  by  procuration,  is  guilty  of  a  fraud  in  law. 
Polhill  V.  Walter,^  3  B.  &  Ad.  114;  but  is  not  liable  as  acceptor. 

parol.  Townsley  V.  Simrall,  2  Peters,  182.  Ontario  Bank  v.  Worthinn;ton,  12  Wend.  593.  Dougal  v. 
Cawles,  5  Day,  515.  The  rule  laid  down  by  the  Supreme  Court  of  the  United  States  is,  that  a  letter  written 
within  a  reasonable  time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit  of 
the  letter,  a  virtual  acceptance,  binding  on  the  person  who  makes  the  promise.  Boyce  v.  Edvjards,  4  Peters, 
111.  Townsley  v. Simrall,  2  Peters,  181.  Schimmelpennick  v.  Bayard,  1  Peters,  265.  Payson  v.  Coolidge, 
2  Wheat.  66,  s.  c.  2  Gullis.  233.  [In  Wilson  v.  Clements,  3  Mass.  Rep.  1,  the  Supreme  Court  of  Massachu- 
setts held  that  a  promise  to  accept  a  non-existing  bill,  would  not  operate  as  an  acceptance,  unless  it  were  in 
writing,  and  shown  to  the  person  who  touk  the  bill  on  its  credit,  within  a  reasonable  time :  And  that  a  bill 
drawn  two  years  afterwards  in  favour  of  one  who  took  it  on  the  credit  of  the  promise,  was  not  binding  on 
the  drawee.  Sec  the  observations  of  Kent,  C.  J.  in  M'Ewers  v.  Mason,  10  Johns.  214,  and  of  Spencer,  J.  in 
Weston  V.  Baker,  12  Johns.  284  See  also  MKim  v.  Smith  S^  al.  1  Hall's  Law  Journal,  486.  Goodrich  Sf 
al.  V.  Gordon,  15  Johns.  6.  Storer  v.  Logan  S(  al.  9  Mnss.  Rep.  55.]  Kennedy  v.  Geddes,  8  Porter,  263. 
Williams  V.  Winans,  11  Greene,  R.  339.  Vance  v.  Ward,  2  Dana,  9.5.  Parker  v.  GreeZe,  2  Wend.  545. 
The  principles  of  all  decisions  in  Banornee  v.  Hovey,  5  Mass.  R.  22.  Van  Reimsdyke  v.  Kane,  1  Gallis.  630, 
and  Dougal  v.  Cowles,  5  D,iy,  111 — would  seem  to  render  it  unnecessary  that  the  promise  to  accept  should 
be  specifically  descriptive  of  a  bill  or  bills  to  be  drawn  in  pursuance  of  such  promise.) 
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assent,  but  are  capable  of  explanation,  by  evidence  of  the  usual  course  of 
dealing  [h),  and  the  conduct  of  the  parties. 

Evidence  is  admissible  to  show  that  a  bill  with  a  cancelled  acceptance  Proof  of 
upon  it  has  been  accepted  by  mistake  {i).     So  proof  may  be  given  that  a  acceptance 
cheque  has  been  cancelled  by  mistake,  and  it  may  be  returned  unpaid  {k).  y""^'''*^- 

By  the  custom  of  London,  the  drawee  of  a  cheque  coming  through 
another  banking-house,  may  retain  it  till  five  in  the  alternoon  (/);  but  if  a 
cheque  be  cancelled  by  mistake,  it  may  be  returned  unpaid  {m). 

Where  the  defendant's  notice  to  produce,  in  an  action  on  the  bill,  de- 
scribed the  bill  as  accepted  by  the  defendant,  it  was  held  that  proof  of  the 
attorney's  hand-writing  to  the  notice  was  sufficient  prund  facie  evidence 
of  acceptance  («). 

3dly.  The  performance  of  conditions  precedent: — 

Whether  an  acceptance    be  absolute  or   conditional  is   a  question  ofcondiUonal 
law  (o).     Where  it  is  conditional,  the  plaintiff  must  allege  that  the  condi- acceptance, 
tion  has  been  performed;  as,  where  the  condition  is  that  a  house  shall  be 
given  up  to  the  acceptor  on  a  day  specified  (/;);  or  if  the  condition  has  not 
been  performed,  a  legal  excuse  must  be  averred  {q)  and   f)roved   accord- 
ingly; and  *matter  of  excuse  cannot  be  proved  under  an  allegation  of  pre-     «209 
sentment  {r),  or  that  the  event  has  happened  upon  which  it  is  to  become 
absolute  [s)  (A). 

(h)  Mason  v.  Barff,2  B.  &  A.  26.  Where  the  usage  was  to  return  the  bills  accepted,  provided  the  goods 
had  been  delivered  and  the  carrier's  receipt  sent,  and  the  parties  had  made  a  second  application  to  have  the 
bill  accepted  which  they  had  before  sent,  and  an  answer  was  returned  that  the  invoice  had  not  been  received, 
but  was  expected  shortly,  the  Court  held  that  they  could  not  afterwards  treat  the  detention  of  the  bill  as  an 
acceptance.  Where  a  bill  was  drawn  on  the  defendant,  an  executor,  by  a  minor,  to  whom  a  legacy  was  to 
be  paid  by  the  defendant  in  a  few  days,  and  the  bill  being  left  at  the  executor's  for  acceptance,  he  detained 
it  for  a  considerable  time,  and  afterwards  destroyed  it,  Lord  Ellenborougii  ruled  that  the  detention  and 
destruction  of  the  bill  amounted  to  an  acceptance;  but  the  Court  of  K.  B.  (Ld.  Ellcnborough  dissent.)  after- 
wards, on  a  motion  to  set  aside  the  verdict,  held,  that  inasmuch  as  it  appeared  from  t!ie  plaintiff's  conduct 
that  he  did  not  rely  upon  the  detention  of  the  bill  as  an  acceptance,  but  had  used  other  means  to  intercept 
the  money,  the  defendant  could  not  be  considered  to  be  liable  as  an  acceptor.  Jeune  v.  Wnril,^  2  Slarkie's 
C.  32G;  1  B.  &,  A.  653.  Where  the  writing  on  the  bill  returned  by  the  drawee  is  illegible,  it  lias  been 
doubted  wliclher  it  should  be  declared  on  as  an  accepted  or  defaced  bill.  Biiyley  O.  B.  88,  89.  Trimmer 
V.  Oddie,  Ibid.  Paton  v.  Winter,  1  Taunt.  420.  And  see  Thornton  v.  Dick,  4  Esp.  270;  Marius,  29,  30; 
Bentinck  v.  Dorrien,  6  East,  199;  Harvey  v.  Martin,  1  Camp.  425,  n. 

(t)  Bentinck  v.  Dorrien,  6  East,  199,  semhle.  And  see  Bay  ley  O.  B.  88,  89;  Jeune  v.  Ward,^  2  Starkie's 
C.  326;  Paton  v.  Winter,  1  Taunt.  420,3;  Raper  v.  Birkbeck,  15  East,  17;  Fernandez  v.  Glynn,  1  Camp. 
426,  n.  contra. ;  Thornton  v.  Dick,  4  Esp.  C.  270 ;  Trimmer  v.  Oddie,  Bayley  O.  B.  88.  In  Cox  v.  T,oi/r-  5 
B.  &  A.  474,  the  Court  held  that  a  drawer  might  erase  his  acceptance  previous  to  any  communication  or  his 
acceptance  of  the  bill. 

(A-)  Fernandez  v.  Glynn,  I  Camp.  496,  n.  (/)   1  Camp.  426,  n.;  Str.  415,  416,  550. 

(m)   1  Camp.  425;  Bayley,  O.  B.  81,  n.  (n)  Holt  v.  Squire,^  1  Ry.  &,  M.  282. 

(o)  Sproat  V.  Matthews,  I  T.  R.  182.  Where  A.,  the  joint  consignee  of  goods  in  London,  on  being 
applied  to  accept  a  bill  for  the  amount,  refused  to  accept,  because  he  did  not  know  whether  the  ship  would 
arrive  at  London  or  Bristol;  on  which  B ,  the  holder,  agreed  to  leave  it,  reserving  the  liberty  of  protesting 
in  case  A.  did  not  accept;  and  on  a  second  application  A.  said  he  would  accept  the  bill  even  if  the  ship 
were  lost;  held,  that  this  was  a  conditional  acceptance,  depending  on  two  events,  the  ship's  arrival  in  Lon- 
don, or  being  lost;  and  that  B.  having  the  liberty  of  refusing  such  conditional  acceptance,  could  not  after- 
wards  note  the  bill  for  non-acceptance. 

(p)  See  Swan  v.  Cox.*  1  Marsh,  176. 

(9)  Leeson  v.  Pigott,  Bayley,  O.  B.  187.     Bowes  v.  Howe,^  5  Taunt.  30. 

(r)  Il)id. 

(s)  Bayley,  O.  B.  44,  n.  c.  Sproat  v.  Matthews,  7  T.  R.  182.  Mason  v.  Hunt,  Doug.  299,  Smith  v.  Abbott, 
Str.  1152.  Julian  v.  Shohrooke,  2  Wilson,  9.  Pierson  v.  Dunlop,  Cowp.  571.  Where  the  drawee  of  a  bill 
on  account  of  a  c;irgo  consigned  to  him,  says  it  will  not  be  accepted  till  the  ship  with  the  wheat  arrives; 
upon  arrival,  it  is  an  absolute  acceptance.     Milne  v.  Prest,  4  Camp.  393. 


(A)  (If  a  bill  is  accepted,  "to  be  paid  when  in  funds,"  the  acceptor  will  not  be  bound  until  he  shall  he  put 
in  funds.  Andrews  v.  Baggs,  Minor,  173.  Campbell  v.  Pettengill,  7  Green!.  126.  A  drawee  who  has  ac- 
cepted  a  bill  on  condition  that  he  can  sell  the  drawer's  goods  before  the  bill  becomes  due,  is  not  bound  there, 
by,  if  before  that  time   the  drawee's  goods  are  attached  by  his  creditors.     Brown  v.  Coit,  1  McCord,  408. 
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The  payee  or  other  holder  of  a  bill  may  consider  a  qualified  acceptance 
as  a  nullity,  and  cause  the  bill  to  be  noted;  but  if  he  note  for  non-accept- 
ance he  is  precluded  from  afterwards  insisting  upon  the  transaction  as  au 
acceptance  {t). 

Where  the  purchaser  of  goods  requested  Ji.  to  accept  a  bill  drawn  in 
favour  of  the  seller,  and  to  draw  on  B.  for  the  amount,  and  A.  accordingly 
drew  upon  B.  for  the  amount,  and  B.  refused  to  accept  the  bill,  it  was  held 
that  the  drawing  the  bill  by  A.  upon  B.  did  not  amount  to  an  acceptance 
by  A.  of  the  former  bill,  since  he  did  not  mean  to  make  himself  liable  unless 
the  bill  he  drew  was  accepted  and  paid  (w). 

The  date  written  above  the  acceptor's  signature  upon  a  bill  payable  after 
sight  is  jJrimd  facie  evidence  of  the  time  of  acceptance,  although  the  date 
be  in  a  different  hand-writing;  for  it  is  usual  for  a  clerk  to  write  upon  the 
bill  the  word  "accepted,"  and  the  date,  and  for  the  drawee  to  write  his 
name  under  the  date  {v). 

In  the  case  of  Roive  v.  Young,  in  the  House  of  Lords,  where  a  bill  of 
exchange  was  specially  accepted,  payable  at  a  particular  place,  proof  of 
presentment  there  was  held  to  be  essential,  though  no  place  of  payment 
was  mentioned  in  the  body  of  the  bill  i^w). 

But  by  the  stat.  1  &  2  Geo.  4,  c.  78,  from  and  after  the  1st  day  of  August 
1821,  if  a  person  shall  accept  a  bill  {x)  payable  at  the  house  of  a  banker, 
or  other  place,  without  further  expression  in  his  acceptance,  it  shall  be 
taken  to  be  a  general  acceptance;  but  if  the  acceptor  shall  in  his  acceptance 
(which  by  sec.  2  must  be  in  writing  on  the  back  of  the  bill)  express  that  he 
accepts  it  at  a  banker's  house  or  other  place  only,  and  not  otherwise  or 
elsewhere,  such  acceptance  shall  be  taken  to  be  a  qualified  acceptance  of 
such  bill,  and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in 
default  of  payment,  when  such  payment  shall  have  been  first  duly  demand- 
ed at  such  banker's  house  or  other  place. 

Under  this  statute,  where  a  bill  was  accepted  payable  at  a  banker's, 
without  exclusive  words,  the  acceptor  was  not  discharged  by  the  omission 
to  present  it  there,  though  the  banker  failed  in  the  meantime  (y);  and  it 

(«)  Bentinck  v.  Dorrien,  6  East,  199, 200.  («)  Smith  v.  Nissen,  1  T.  R.  269. 

(»)  Glossop  V.  Jacob,  4  Camp.  227.  (lo)'  2  B.  &  B.  165. 

(x)  A  bill  drawn  in  Ireland  upon  a  person  in  England  is  not  an  inland  bill,  and  may  therefore  be  accepted 
without  writing  on  such  bill,  notwithstanding  the  aljove  statute.  But  that  section,  as  well  as  9  Geo.  4,  c. 
24,  8.  8,  applies  to  bills  drawn  in  Ireland  upon  persons  there.     Mahoney  v.  Ashlin,^  2  B.  &  Ad.  473. 

(y)  Tower  v.  Hayden,^  4  B.  &  C.  1. 

Where  drafts  drawn  by  a  mail  contractor  on  the  Postmaster-General  were  accepted  "on  condition  that  the 
contracts  be  complied  with,"  and  were  afterv/ards  discounted  for  value,  it  was  held  that  the  terms  were  not 
retroactive,  but  referred  to  the  subsequent  performance  of  the  contractor.  It  matters  not  what  an  acceptor 
means  by  a  cautious  and  precise  phraseology,  if  it  be  not  expressed  as  a  condition,  nothing  out  of  the  ex. 
pressed  condition  can  be  inferred.  The  United  States  v.  The  Bank  of  the  Metropolis,  15  Peters,  377.  A 
memorandum  affixed  at  the  bottom  of  a  promissory  note,  "one  half  payable  in  12  months  and  the  balance 
in  24  months"  before  its  delivery  is  a  part  of  the  contract.  Heywood  v.  Perrin,  10  Pick.  228.  As  against 
the  maker  of  a  promissory  note,  or  the  acceptor  of  a  bill  of  exchange,  payable  at  a  particular  place,  no  de- 
mand of  payment  at  the  plice  designated  is  necessary  to  sustain  an  action  upon  the  instrument.  Bank  of 
the  United  Stales  v.  Smith,  11  Wheat.  171.  Foden  v.  Sharp,  4  John.  R.  183.  Walcott  v.  Van  Santvoord,  17 
John.  R.  248.  Caldwell  v.  Cassedy,  8  Cow.  271.  Adm'rs.  of  Conn  v.  Ex'rs.  of  Gano,  1  Ohio,  R.  484. 
McNairy  v.  Bell,  1  Yerger,  502.  See  also  Fleming  v.  Potter,  7  Watts,  380.  Contra  Palmer  v,  Hughes,  1 
Blackf  329.  But  the  demand  in  such  a  case  need  not  be  shown  to  have  been  made  on  the  precise  day  on 
which  the  note  fell  due;  it  should  however  appear  to  have  been  made  before  the  commencement  ot  the  suit. 
Ibid.  Sec  also  Erwin  v.  Adams,  2  Louis,  R.  318.  So  in  Picquet  v.  Curtis,  1  Sumner,  481,  it  was  held  that 
in  the  case  of  foreign  bills  of  exchange,  pnyaolc  at  a  particular  place,  no  action  could  be  maintained  against 
the  acceptor,  until  after  a  demand  and  dishonour.  Semble,  that  the  same  principle  would  embrace  inland 
bills.  Jbid.  It  would  seem,  however,  that  in  every  case  the  want  of  such  demand  is  matter  of  defence  to 
be  averred  and  proved  by  the  defendant,  the  affirmative  of  which  need  not  be  averred  or  shown  by  the 
plaintiff.     Foden  v.  Sharp;  Walcott  v.  Van  Santvoord.) 
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has  been  held,  subsequently  to  the  above  statute,  that  though  a  place  of 
payment  be  mentioned  in  the  body  of  a  bill  of  excbange,  as  where  the  bill 
is  drawn  payable  to  the  drawer's  order  in  London,  no  proof  of  presentment 
is  necessary  (r). 

If  a  promissory  note  be  made  payable  at  a  particular  place,  presentment 
there  is  still  necessary  («). 

"'^If  a  note  be  made  payable  at  a  particular  house,  a  demand  there  is  a     *2io 
demand  upon  the  maker  («). 

4t!ily.  Where  a  bill  is  drawn  with  the  payee's  name  in  blank,  and  the  identity  of 
plaintift'  inserts  his  own  name  as  payee,  he  must  adduce  evidence  to  show  payee. 
that  he  was  intended  as  the  payee  (b). 

If  a  note  be  i)ayable  to  e^.  in  trust  for  B.,  A.  is  the  legal  owner,  and  may 
sue  upon  the  bill  (c). 

Where  a  note  or  bill  is  payable  to  the  hearer^  or  where  it  has  been  in- 
dorsed in  blank,  the  mere  possession  of  the  bill  or  note  \s  prima  facie  evi- 
dence of  the  property  in  it  (<-/). 

(«)  Fayle  v.  Bird,^  6  B.  &  C.  531.     Selby  v.  Eden,^  3  Bin;?.  611.     Gihh  v.  Mather,  2  C.  &  J.  254. 

(a)  Saaderson  v.  Judge,  2  H.  B.  509.  Jainieson  v.  Bowes,  14  East,  500,  (a).  Dickenson  v.  Bowes,  16 
East,  110.  Previous  to  tiie  decision  in  Rowe  v.  Young,^  2  B.  &  B.  165,  in  the  House  of  Lords,  where  no 
pluce  of  payment  was  specified  on  a  bill  of  exchange,  a  special  acceptance  of  tlie  bill,  making  it  payable  at  a 
particular  place,  was  regarded  by  the  Court  of  K.  B.  as  a  mere  memorandum  inserted  for  the  purpose  of  ap- 
prizing the  holder  where  he  might  apply  for  his  money,  and  not  as  a  condition  restricting  the  general 
liability  of  the  acceptor.  Fenton  v.  Goundry,  13  East,  459;  2  Camp.  656.  Lyon  v.  Sandius,  1  Camp.  423. 
But  the  contrary  Jiad  been  decided  in  the  Cominon  Pleas.  A7nhiose  v.  Hopwood,  2  Taunt.  61,  and  Callag- 
han  V.  Aylett,  2  Camp.  R.  549;  where  it  was  held,  that  in  case  of  a  special  acceptance,  a  presentment  at  the  par- 
ticular place  was  necessary.  See  Huffan  v.  Ellis,  Bay.  O.  B.  98.  See  also  Sanderson  v.  Bowes,  14  East,  500; 
Bay.  O.  B,  96;  Sanderson  v.  Judge,  2  H.  B.  509.  In  Gammon  v.  Schmoll,'^  5  Taunt.  344;  1  Marsh.  80,  it 
was  held,  that  if  a  drawee  accept  a  bill  payable  at  a  particular  place,  the  holder  is  not  bound  to  receive  it, 
but  may  resort  to  the  drawee,  as  in  case  of  non-acceptance;  but  that  if  the  holder  accept  it,  the  acceptance 
interposes  a  condition  precedent. 

Where  the  bill  or  note  is  payable  at  a  particular  place,  a  presentment  and  demand  must  be  alleged,  unless 
a  discharge  be  shown  on  the  face  of  the  declaration.  Bowes  v.  Howr,^  5  Taunt.  30.  And  an  allegation  that 
the  makers  of  a  note  had  become  insolvent,  and  had  ceased,  and  wholly  declined  and  refused  to  pay  at  the 
place  specified  any  of  their  notes,  does  not  show  a  discharge  of  presentment  and  demand.  Ibid.  34.  But 
see  Howe  v.  Bowes,  16  East,  112;  where  it  was  held,  that  if  the  makers  had  become  insolvent,  and  shut  up 
and  abandoned  their  shop,  it  was  evidence  of  a  declaration  to  all  the  world  of  their  refusal  to  pay  their 
notes  there. 

A  promissory  note,  promising  to  pay  so  much  at  the  defendant's  banking-house,  must  be  presented  there. 
Dickenson  v.  Bowes,  16  East,  110.  By  the  acceptance  of  the  bill  the  drawee  recognizes  and  adopts  the 
place  of  payment  specified  in  the  bill.     Gray  v.  Milner,^  3  Moore,  90. (,\) 

(ff)  Saunderson  v.  Judge,  2  H.  B.  509.  In  an  action  against  the  maker  of  a  note  payable  at  Guildford,  a 
presentment  at  a  banking-house  at  Guildford  is  a  presentment  to  the  defendant,  although  he  lived  in  London. 
Hardy  v.  Woodroofe,''  2  Starkie's  C.  319.  Notice  to  the  acceptor  is  unnecessary,  even  although  the  banker 
at  whose  house  the  note  is  payable  has  effects  of  the  acceptor  in  his  hands.  Smith  v.  Thatcher,^  4  B.  &  A. 
200.  Teacher  v.  Hinton,^  4  B.  &  A.  413.  Edwards  v.  Dick,^o  4  B.  &  A.  212.  So  in  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  payable  at  a  bunker"?,  presentment  there  is  unnecessary,  and  the  omission  to 
present  affords  no  defence.  Rhodes  v.  Gent,^^  5  B.  &  A.  244.  The  acceptors  of  a  foreign  bill  of  exchange, 
who,  after  presentment  to  the  drawees  for  acceptance,  and  a  refusal  by  them  to  accept,  and  protest  for  non. 
acceptance,  accept  the  same  for  the  honour  of  the  first  indorsers,  are  not  liable  on  such  acceptance  unless 
there  has  been  a  presentment  of  the  bill  to  the  drawees  for  payment,  and  a  protest  for  non-payment.  Hoare 
V,  Cazenove,  16  East,  391. 

(6)  Crutchley  v.  Mann,'^  1  Marsh,  29.  And  held,  that  a  letter  from  the  acceptor,  promising  to  accept  the 
bill,  with  the  address  torn  off,  was  not  evidence  to  prove  V>.c  fact.  (Ibid.)  And  held  also,  that  the  letter, 
had  it  been  efficient,  would  have  required  a  stamp.  And  see  Parkins  v.  Hawkshaw,^^  2  Starkie's  C.  239;  B. 
N.  P.  171;  Myddelton  v.  Sandford,  4  Camp.  34.  Corjield  v.  Parsons,  1  C.  &  M.  730;  Bulkely  v,  Butler,^* 
2  B.  &C.  441;  Roach  v.  Oastler,  1  Man.  &  B.  120. 

(c)  Smith  V.  Kendal,  1  Esp.C.231;  6  T.  R.  112.  Evans  v.  Cramlington,  Carth.  5;  2  Show.  507;  2  Vent, 
309;  Skinner,  264. 

(d)  Per  Lord  Mansfield,  Doug.  632;  Bayley,  116;  Chitty,  278,  289.  King  v.  Milsom,  2  Camp.  5.  See  2 
Saund.  47.     Blackham's  Case,  1  Salk.  290,     Paterson  v.  Hardacre,  4  Taunt.  115;  13  Ves.  49. 

(A)  [See  cases,  English  and  American,  collected  by  Mr.  Howe,  in  a  note  to  Roche  v.  Campbell,  3  Camp. 
248.  See  also  Carley  v.  Vance,  17  Mass.  Rep.  389.  2  Phillips  on  Ev.  26,  27 — and  American  Editor's 
notes.] 

'Eng.  Com.  Law  Reps.  xiii.  246.     Ud.  xiii.  70.    Hd.  vi.  53.     4/(7.  i.  128.     ^Id.  i.  8.     ^Id.  iv.  265,     ild.  iii. 
363.    Hd.  vi.  400.    9/d.  vi.  468.    >o/rf.  vi.  405.    "/c/.  vii.  84.    12/d,  i.  179.    ^^Id.  iii.  332.    ^M  ix.  133. 
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Proof  of  a  promissory  note  payable  to  A.  B.  generally,  is  jt7/'im^/«c/e 

evidence  of  a  promise  to  A.  B.  the  fother,  and  not  to  A.  B.  the  son,  their 

names  being  the  same;  but  A.  B.  the  son,  although  described  in  the  de- 

*211     claration  *as  A.  B.  the  younger,  bringing  the  action,  and  being  in  possession 

of  the  note,  is  entitled  to  recover  upon  it  (e). 

If  a  payee  annex  a  condition  to  his  indorsement  before  acceptance,  the 
drawee  who  afterwards  accepts  the  bill  is  bound  by  the  condition;  and  if 
the  condition  be  not  performed,  the  right  of  action  reverts  to  the  payee, 
and  he  may  recover  against  the  acceptor  (/). 

A  bill  payable  to  the  order  of  Ji.,  is  payable  to  Ji.  if  he  make  no  order, 
and  none  is  to  be  presumed  (g). 
Admis-  A  promise  lo  pay  the  amount  of  a  bill,  or  part-payment  of  it,  is  an 

eions.  admission  of  the  acceptance  (A).  An  acknowledgment  by  one  of  several 
acceptors,  of  his  own  liability,  is  not  evidence  against  the  rest  (z);  but  it  is 
of  his  own,  although  made  during  a  treaty  for  negotiation  {k).  Although 
the  defendant  on  being  applied  to  for  payment,  but  without  seeing  the  bill, 
desired  the  holder  of  the  bill  to  call  again,  it  was  held  that  he  might  still 
prove  that  his  acceptance  had  been  forged;  but  on  proof  that  he  had  on 
former  occasions  paid  several  similar  bills  drawn  by  the  same  person, 
Taylor,  upon  which,  Taylor,  who  was  connected  with  the  defendant  in 
business,  had,  it  was  supposed,  written  the  defendant's  name,  it  was  held 
that  the  defendant  had  adopted  the  acceptance,  and  was  liable  on  the 
bill  (/). 

If  the  acceptance  of  a  bill  appear  on  the  face  of  it  to  have  been  can- 
celled, the  plaintiff  may  still  show  that  it  was  cancelled  by  mistake  (jn). 
Stamp.  Before  the  bill  is  read  the  defendant  may  object  the  want  of  a  proper 

stamp  {n)\  or  that  the  note  or  bill  appears  to  have  been  cancelled,  so  as  to 
throw  upon  the  plaintiff  the  burthen  of  giving  evidence  in  explanation;  as 
to  show  that  the  apparent  cancellation  was  accidental,  or  resulted  from 
mistake  (o).  The  defendant  cannot  insist  on  reading  an  indorsement  upon 
the  note,  which  is  no  part  of  the  note  itself  (7;);  and  a  witness  called  to 
prove  the  hand-writing  of  a  maker  of  a  note  cannot  be  cross-examined  as 
to  an  indorsement  to  which  there  is  an  attesting  witness  (5'). 
Variance.  In  general,  an  allegation  descriptive  of  the  bill  must  be  precisely  proved, 
because  a  variance  shows  that  the  instrument  produced  is  a  different  one 
from  that  declared  on;  but  it  is  sufficient  if  an  averment,  according  to  the 
substance  and  effect,  be  substantially  proved  (r). 

Where  a  bill  or  note  appears  to  have  been  altered,  it  lies  on  the  party 
producing  it  to  show  that  the  alteration  was  not  improperly  made  {s). 

(e)  Sweeting  v.  Foicler,^  1  Stark ic's  C.  106.  (/)  Robertson  v.  Kensington,  4  Taunt.  30. 

(g)  Smith  V.  M'Clure,  5  East,  476.  (A)  Jones  v.  Morgan,  2  Camp.  474. 

(i)  2  T.R.  613;  3  Esp.  360;  4  Esp.  C.  226;  Doug.  G51;  1  Esp.  C.  135;  B.  N.  P.  273;  Str.  640.  1051;  12 
Mod.  309.                                          H              .         s         .  f  . 

(k)  1  Esp.  C.  143,  B.  N.  P.  236.     Vide  infra,  Presumptive  Evidence. 

(/)  Bfirber  v.  Gingdi,  3  Esp.  C.  60. 

(m)  Raper  v.  Birkbeck,  15  East,  17.  And  see  below,  Alteration,  &.c.  {See  Bogarl  v.  Nevins,  6  Serg.  &, 
Rawle,  361. j 

(«)  See  lit.  Stamp. 

(o)  See  Raper  v.  Birkbeck,  15  East,  17;  and  see  Ind.  tit.  Cancellation.  As  to  the  question  whetiier  a 
drawee  can  cancel  his  acceptance  before  re-delivery,  see  Bentinck  v.  Darrein,  6  East,  199. 

ip)     Stone  V.  Metcalf,2  1  Starkie's  C.  53.  (q)  Ibid. 

(r)  Sec  til.  Variance.  And  see  the  late  stat.  Where  the  declaration  alleged  a  special  acceptance,  pay- 
able  at  a  certain  place,  "  and  not  elsewhere,"  which  latter  words  were  not  on  the  hill;  it  was  held  to  be  an  alle- 
gation of  a  special  acceptance,  and  tlie  variance  fatal,  but  that  the  sheriff  was  bound  to  have  allowed  the  record 
to  be  amended  as  to  sucli  variance,  and  a  new  trial  was  granted.     Higgins  v.  Nicholls,  7  Dowl.  (p.  c.)  551. 

(s)  Henman  v.  Dickenson,^  5  liing.  18.3.  Where  it  was  left  to  the  jury  to  say,  from  the  nature  of  a  blot 
appearing  on  the  alteration,  .whether  the  alteration  was  made  at  the  time  of  making  the  note,  and  the  jury 

'Eng.  Com,  Law  Reps.  ii.  316.     ^irf.  ii.  292,    3/,i.  xv.  409. 
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*In  the  case  of  a  note  payable  by  instalments,  where  the  days  of  pay- in  date, 
ment  are  described  in  the  declaration,  a  variance  in  one  of  the  days  of  pay- 
ment is  fatal  (l). 

If  tfie  bill  be  alleged  to  have  been  made  on  the  3d,  and  the  bill  produced 
bear  date  on  the  6th,  the  variance  is  not  material;  and  rt  is  unnecessary  to 
prove  that  the  bill  was  really  made  on  the  3d  (w).  But  a  variance  from 
the  date  of  the  bill,  as  alleged  in  the  declaration,  is  fatal  (x). 

A  variance  as  to  the  names  of  parties  is  fatal,  where  the  allegation  ope- in  names, 
rates  as  a  description  of  the  bill;  but  otherwise,  as  it  seems,  where  it 
merely  relates  to  the  names  of  tlie  parties  to  the  action,  who  might  have 
pleaded  the  misnomer  in  abatement,  provided  the  identity  be  proved  (y). 
Where  a  bill  was  alleged  to  have  been  drawn  by  Crouch,  (no  party  to  the 
action,)  and  the  bill  itself  appeared  to  have  been  drawn  by  Couch,  the 
variance  was  held  to  be  fatal  (r).  And  where  in  an  action  against  three 
as  the  makers  of  a  note,  the  declaration  alleged  it  to  have  been  made  by 
William  Austin,  Robert  Strobell,  and  William  Shutlijf,  of  whom,  the  two 
latter  were  outlawed  in  the  action,  and  the  bill,  on  the  trial  against  the 
third,  appeared  to  have  been  drawn  by  William  Austin,  *S'«??z?<e/ Strobell, 
and  William  Shirtliff,  the  variance  was  held  to  be  fatal.  In  this  case  no 
evidence  was  given  to  prove  the  identity  of  the  parlies  {a).  But  where 
the  declaration  was  against  Thomas  Ray  and  others,  as  the  joint  makers 
of  a  note,  and  Thomas  Ray  suffered  judgment  by  default,  and  the  note 
was  proved  to  have  been  signed  by  J.  Hodgson  for  Rowes,  J.  Hodgson, 
Ray  &  Co.,  and  the  real  name  of  the  partner  was  John  Rey, it  was  objected 
that  Thomas  Ray  the  party  su-^d  was  not  a  partner;  but  proof  being  given 
that  Joh?i  Rey,  the  party  intended  to  be  sued,  had  actually  been  served 
with  process,  and  was  a  co-partner  with  the  other  defendants,  the  variance 
in  the  christian  names  was  held  to  be  immaterial,  and  the  variance  in  the 
surnames  Ray  and  Rey  was  held  to  be  immaterial,  their  pronunciation 
being  similar  {b). 

Where  an  action  was  brought  by  Willis,  as  the  payee  of  a  note,  and  on 
production  the  note  was  payable  to  Willisow,  evidence  was  adniitted  on 
the  part  of  the  plaintiff  to  show  that  she  was  the  party  really  meant,  and 
to  explain  the  mistake  (c). 

Where  a  bill  is  drawn  with  the  payee's  name  in  blank,  and  it  is  stated 
in  the  declaration  that  .^.  B.  (a  honCifide  holder,  who  has  inserted  his  own 
name)  was  the  payee,  it  is  no  variance  {d). 

finding  that  it  was  so  made,  the  Court  directed  a  nonsuit  to  be  entered.  Knight  v.  Clements,  Q.  B.  T.  T, 
1838.     Roscoeon  Ev.  201. 

(t)   Wells  V.  Girling,^  3  Moore,  79;  1  Govv.  21 . 

(a)  1  Camp.  307.  And  see  Pasmore  v.  North,  13  East,  517,  where  the  note  was  issued  and  indorsed  by 
the  payee,  who  died  before  the  day  of  the  date. 

(x)  'Coxon  V.  Lyon,  2  Camp.  308;  Filz.  130. 

ly)  See  tit.  Variance;  and  see  Boughton  v.  Frere,  3  Camp.  29.  Mayor,  SfC.  of  Stafford  v.  Bolton,  1  B.  & 
P.  40.  Jowett  V.  Charnock,  6  M.  &  S.  45.  The  general  rule  seems  to  be,  that  if  the  identity  of  the  parties 
be  proved,  a  variance  in  their  names  is  immaterial.  A  description  of  the  plaintiffs  as  executors  and  trustees 
of  A.  B.  is  mere  surplusage,  the  l)i]l  being  payable  to  them  in  the  name  of  a  firm  which  they  had  assumed. 
Aguttar  V.  Moses,~2  Starkie's  C.  449.     [See  Mr.  Howe's  note  to  Boughton  v,  Frere,  3  Camp.  30.]  (1) 

(«)   WhUwell  V.  Bennett,  3  B.  &  P.  559.  (a)   Gordon  v.  Austin,  4  T.  R.  611. 

(6)  Dickenson  v.  Bowes,  16  East,  110. 

(c)  Willis  V.  Barrett,^  2  Starkie's  C.  26.  Note,  the  declaration  alleged  a  promise  to  pay  Willis  by  the 
name  of  Willison.  As  to  the  admissibility  of  parol  evidence  to  remove  a  latent  ambiguity,  see  tit.  Parol 
Evidence. 

((/)  Atwood  V.  Griffin,  R.  &  M.  425.  A  variance  between  the  real  name  of  a  payee  and  iiidorser,  and  that 
alleged  in  the  declaration,  and  wliich  appears  on  the  bill,  is  immaterial.     Forman  \.  Jacob,*  1  Starkie's  C.  47. 

(1)  See  the  examples  put  by  Duncan,  J.  Conner  v.  Gillespie,  7  Serg.  &  Rawle,  479. 
lEng.  Com.  Law  Reps.  iv.  264.    '^Id.m.i^Q.    Hd.Wu^i^.    1/^.11.288. 
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In  parties       A  declaration,  alleging  a  note  to  have  been  made  by  ./?,  and  B.  is  not 

to  the  bill,  satisfied  by  evidence  of  a  note  given  by  ^.  alone,  to  secure  a  partnership 

*213     *debt  {e)\  but  it  would  be  otherwise  if  ^/i.  had  prefixed  to  his  signature, 

"  for  .i.  and  ^."  (/).     Proof  that  others  joined  with  the  defendant  in 

drawing,  accepting,  or  indorsing  the  bill,  is  immaterial  under  the  general 

issue,  but  is  pleadable  in  abatement  {g). 

An  undertaking  to  provide  for  the  acceptance  of  a  bill  is  not  a  promis- 
sory note  (A). 

An  allegation  that  a  bill  is  payable  to  ^^.,  is  proved  by  a  bill  payable  to 
the  order  oi  ji.  (i). 

If  a  bill  be  made  payable  at  a  particular  place,  it  is  a  variance  to  state  it 
without  that  qualification  (k). 

But  it  is  no  variance  when  the  place  of  payment  is  merely  mentioned  at 
the  foot  of  the  note  (/).  And  in  such  case  it  has  been  held,  that  an  allega- 
tion of  being  payable  there  was  a  variance  (m). 
In  legal  It  is  essential  that  the  bill  read  in  evidence  should  agree  in  legal  effect, 
effect.  as  well  as  in  words,  with  that  specified  in  the  declaration;  and  therefore, 
where  the  bill  proved  was  drawn  in  Dublin  for  payment  in  currency,  but 
there  was  nothing  in  the  declaration  to  show  that  Irish  currency  was  meant, 
the  variance  was  held  to  be  fatal  (n).  The  omission  of  the  word  sterling 
is  immaterial  (o).  A  memorandum  indorsed  on  a  note  after  it  has  been 
signed,  stating  it  to  have  been  given  on  a  condition  mentioned  in  an  agree- 
ment referred  to  in  the  memorandum,  is  a  mere  ear-marking  of  the  note, 
and  does  not  incorporate  the  agreement  (7;).  Where  the  variance  arises  in 
consequence  of  any  artifice  in  framing  the  bill,  as  by  the  introduction  of 
some  words  in  small  characters,  or  by  the  use  of  illegible  marks  (q)  for  the 
purpose  of  deceit,  the  variance  is  almost  immaterial  (r). 

Where  the  declaration  was  on  a  bill  of  exchange,  and  the  instrument 
given  in  evidence  contained  the  word  at,  inserted  before  the  drawee's  name, 
it  was  held  that  it  was  no  variance  (s). 

An  allegation  that  the  defendant  made  the  note,  "his  own  proper  hand- 
writing being  thereunto  subscribed,"  may  be  rejected  as  surplusage,  and 
proof  that  it  was  made  by  another  with  his  authority  is  suflicient  (t). 

Where  tiie  declaration  stated  the  making  and  acceptance,  and  it  appeared 
that  the  acceptance  had  been  written  before  the  bill  was  drawn,  it  was  held 
to  be  no  variance  (u). 
Direction.  An  allegation  that  the  bill  was  directed  to  the  defendant  is  not  supported 
by  proof  of  a  bill  drawn  payable  to  the  drawer's  order  at  a  certain  place 
named,  although  the  defendant,  when  it  was  presented  there,  wrote  his 
name  upon  it  as  the  acceptor  (x). 

(0  2  Camp.  308;  15  East,  7.  (/)  1  Camp.  403.     {See  Rossiter  v.  Marsh,  4  Conn.  Rep.  196.} 

Ig)  Mounlstephcn  v.  Brooke,  1  B.  &  A.  224.  And  see  Richards  v.  Heather,  1  B.  &  A.  29;  and  Evans  v. 
Lewis,  1  Will.  Saund.  291,  d.  n. 

(A)  Peake's  C.  24.  (i)  Smith  v.  Maclure,  5  East,  476. 

(k)  Bay  ley  on  Bills,  310.     Roche  v.  Campbell,  3  Camp.  247.     Hodge  v.  Fillis,  3  Camp.  463. 

(l)  Williams  v.  Waririg,i  \q  jj.  &  C.  2.  Price  v.  Mitchell,  4  Camp.  200.  Where  the  memorandum  at  the 
foot  of  the  note  was  printed,  Ld.  EUenborough  considered  the  place  to  be  part  of  the  contract.  Trecothickv. 
Edwin,^  lStarkie'sC.468. 

(m)  Exon  v.  Russel,  4  M.  &  S.  585.  But  see  Sproule  v.  Legg,'^  3  Starkie's  C.  157.  Hardy  x.Woodroofe,^ 
2  Starkie's  C.  319. 

(n)  Kearney  v.  King,  2  B.  &  A.  301.    Sproule  v.  Legg,^  1  B.  &  C.  18.  (o)  Ibid. 

(p)  Brill  V.  Criche,  1  M.  &  W.  232.  {q)  Allan  v.  Mawson,  4  Camp.  115. 

(r)  Where  the  word  at  was  inserted  before  the  drawer's  name,  tlie  instrument  was  held  to  have  been 
properly  described  as  a  bill  of  exchange.  Shuttleworth  v.  Stevens,^  1  Camp.  402.  And  see  Edis  v.  Bury,  6 
B.  &  C.  433.  (s)  Dougl.  651;  and  see  note  (r). 

merly  doubted.     2  Camp.  305. 


(t)  Booth  V.  Grove,''  1  Mood.  &.  M.  182,  and  3  C.  &  P.  335.     This  was  forr 
(u)  Molloy  V.  Delves,'*  1  Bing.  428;  4  C.  &  P.  492,  {x)  Gray  v.  Mil 


ilner,^  2  Starkie's  C.  336. 

'Eng.  Com.  Law  Reps.  xxi.  11.    Ud.  ii.  470.    ^Id.  xiv.  174.     "Jrf.  iv.  363,    ^Id.  viii.  11.    ejd.  xiii.  227. 
■'Id.  xix.  28.    «ld  XX.  190.    »Id.  iii.  372. 
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*In  an  action  against  the  acceptor  on  a  bill  directed  to  him,  or,  in  his  Variance, 
absence,  to  J,  S.,  the  conditional  direction  need  not  be  stated  {y). 

Where  the  allegation  was,  that  the  bill  was  for  value  received  in  leather,  Considera- 
and  the  evidence  was  that  it  was  for  value  delivered  \\\  leather,  it  was  held  *^'°"- 
to  be  no  variance  {z):  but  if  the  bill  be  drawn  in  the  usual  form  for  value 
received  (which  means  by  the  drawer),  and  the  declaration  allege  it  as 
value  received  by   the  drawee,  the  variance  is  material  (a)  (A). 

It  seems  that  an  allegation  of  the  delivery  of  the  bill  to  the  payee  may  Delivery, 
be  rejected  as  surplusage  {h). 

If  the  acceptance  of  the  bill  be  unnecessarily  alleged  in  an  action  against 
the  drawer,  it  need  not  be  proved  (c). 

Where  the  writing  of  the  drawee  upon  the  bill  is  not  legible,  it  has  been 
doubted  whether  it  is  to  be  considered  as  an  accepted  or  as  a  defaced 
bill  {d). 

Indorsements  unnecessarily  alleged  must  be  proved  (e).     If  there  be  no  indorse- 
date  to  the  indorsement,  a  variance  from  the  allegation  that  the  bill  was  ments. 
indorsed  before  it  became  due  will  not  be  material  (/). 

Upon  a  declaration  against  B.  as  an  indorser  of  the  bill,  it  appeared  in 
evidence  that  the  bill  had  been  indorsed  to  B.  in  blank,  and  that  B.  with- 
out writing  his  own  name,  had  converted  the  blank  indorsement  into  a 
special  indorsement  to  the  plaintifT,  and  it  was  held  that  B.  was  not  liable 
as  indorser  [g). 

In  the  case  of  general  acceptance,  it  is  not  necessary  to  allege  or  prove  a 
presentment  (A). 

Although  the  declaration  allege  a  presentment  by  a  person  specified,  it  is  Present- 
sufficient  to  prove  a  presentment  by  another  (/).     A  variance  as  to  thef^ent. 
time  of  presentment  and  acceptance  is  not  material,  even  although  the  bill 
be  payable  after  sight  {k). 

If  presentment  be  alleged  to  have  been  made  when  the  bill  was  due 
and  payable,  the  day  alleged  under  a  videlicet  will  not  be  material,  although 
it  be  on  a  Sunday  (/). 

The  indorsee  of  a  note  or  bill,  in  an  action  against  the  maker  or  acceptor,  ^^^^l,^' 
must  prove,  1st,  the  making  of  the  note,  or  the  drawing  and  acceptance  of  acceptor. 

iy)  12  Mod.  447.     Bayley  on  Bills,  390.    • 

(z)  Bayley,  O.  B.  16,  n.     Jones  v.  Mars,  2  Camp.  305. 

(a)  Highmore  v.  Primrose,  .5  M.  &  S.  65.     Priddy  v.  Henbrey,^  1  B.  &  C.  675. 

(ft)  Smith  V.  Maclure,  5  East,  476;  7  T.  R.  596.  (c)  Tanner  v.  Beaii,^  4  B.  &  C.  312. 

(d)  Bayley,  O.  B.  88;  Chitty,  204,  n.  9;  6  East,  199;  1  Taunt.  420. 

(e)  Wayman  v.  Bend,  1  Camp.  175;  R.  v.  Stevens,  5  East,  244.  Williamson  v.  Allison,  2  East,  446. 
Feppin  v.  Solomon,  5  T.  R.  496. 

(/)   Young  V.  Wright,!  Camp.  139. 

(g)  Vincent  v.  Hurlock,  1  Camp.  442.  Where  a  note  contains  in  the  body  of  it,  and  not  merely  in  a 
memorandum  at  the  foot,  a  promise  to  pay  at  a  particular  place,  a  presentment  at  such  place  must  be  proved, 
but  notice  of  dishonour  to  the  maker  is  unnecessary.  Pearce  v.  Pemberthy,  3  Camp.  261.  A  note  payable 
at  two  places  may  be  presented  at  either.  Beechingv.  Gower,^  Holt's  C.  313.  A  promissory  note  being  in 
the  following-  form,  "  I  promise  to  pay  M.  A.  D.,  or  bearer,  on  demand,  the  sum  of  lOZ.  at  sight"  a  present- 
ment for  sight  was  held  to  be  necessary.  Dixon  v.  Nutlall,  1  C.  M.  «Sc  R.  307.  Where  a  note  is  payable  on 
demand,  a  demand  need  not  be  alleged  or  proved;  the  action  itself  is  a  demand.  Rumhall  v.  Bull,  10 
Mod.  38. 

{h)  Turner  v.  Hayden,^  4  B.  &  C.  1.  Secus,  in  case  of  a  qualified  acceptance.  Rowe  v.  Young,^  2  B. 
&  B.  185.  Where  an  acceptance,  under  the  st.  1  and  2  Geo.  4,  c.  78,  is  general,  and  the  holder  neglects  to 
present  it,  and  the  bankers  fail  with  money  of  the  acceptor's  in  their  hands,  the  acceptor  is  not  discharged. 
Turner  v.  Hayden,'^  4  B.  &  C.  1. 

(i)  Boehm  v.  Campbell,^  I  Gow's  C.  55.     Bolton  v.  Dugdale,-!  4  B.  &  Ad.  619. 

(k)  Forman  v.  Jacob,^  1  Starkie's  C.  46.  (I)  Bynner  v.  Russel,^  1  Bingh.  23. 

(A)  (See  ante  Assumpsit — variance.) 
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*the  bill  by  the  defendant.  2(\\y,  p7'esentment,\f\\exe  necessary.  These 
proofs,  and  the  etlect  of  variance,  have  been  already  stated.  3dly,  he 
mast  prove  his  own  title  to  it  by  transfer;  and  4thly,  in  some  instances, 
ninst  show  that  he  gave  value  for  it. 
Title  by  oiWy.  His  title  to  the  bill. — In  the  first  place,  it  must  apj)ear  from  the 
transfer,  bill  itself  that  it  is  a  negotiable  instrument,  which  is  a  pure  question  of 
law  (w);  and  next  he  must  prove  that  the  bill  or  note  has  been  transferred 
to  hiin. 

An  indorsement  is  equivalent  to  a  new  drawing.     If  after  a  special  in- 
dorsement, and  before  the  special  indorsee  signs  his  name,  the  defendant 
indorses  the  bill,  and  then  the  special  indorsee  indorses  it,  he  may  sue  the 
defendant,  and  no  new  stamp  is  requisite  {n). 
Transfer         Where  the  bill  or  note  is  not  payable  to  the  bearer,  but  to  a  particular 
by  indorse- person,  or  to  his  order,  an  indorsement  in  ivriting  made  by  that  person, 
ment.         ^r  by  his  authority,  is  essential  to  the  transfer:  and  therefore,  evidence  of 
that  person's  hand-writing  or   of  another   person   (o)  proved  to  be  his 
authorized  agent,  is  esseniial  to  prove  the  transfer  {p)  (B). 

(»))  3  Burr.  15-23,  152G,  15i28;  but  see  Grant  v.  Vaughan,  Burr.  1516,  where  Lord  Miinsfield  left  this 
question  to  tlie  jury.  {Vid.  infra,  tit.  Custom.)  A  bill  or  note  pnyable  on  a  contingency  cannot  be  declared 
on  as  a  negotiable  instrument.  Haussoullier  v.  Hartsincke,  7  T.  R.  733.  Collis  v.  Emmeit,  1  H.  B.  313. 
Hill  V.  Halford,  2  B.  &  P.  413.  Blanckenhasen  v.  Blundell,  2  B.  ifc  A.  417.  Sec  Trier  v.  Bridgmnn,  2 
East,  359;  Carlos  v.  Fancourt,  5  T.  R.  482;  Colehan  v.  Cooke,  Willes,  393.  An  instrument  acknowledging' 
the  receipt  of  an  acceptance,  and  containing  an  undertaking  to  provide  for  it,  is  not  a  promissory  note,  and 
requires  a  receipt  stamp.  Scholey  v.  Walsby,  Peake's  C.  24.  See  Williamson  v.  Bennett,  2  Carnp.  C.  417; 
also  Leeds  v.  Lancashire,  2  Camp.  205,  in  the  note.)  If  a  note,  before  it  is  signed,  be  indorsed  witli  a 
memorandum  th:it  it  shall  be  void  on  the  happening  of  a  contingent  event,  it  is  not  within  the  stat.  3  and  4 
Ann.  c.  9.  Hartley  v.  Wilkinson,  4  Carnp.  127.  But  a  defeasance  indorsed  by  the  payee  on  the  instrument 
is  no  part  of  the  contract,  unless  proved  to  have  been  made  at  the  same  time.  Stone  v.  Mctcalf,^  I  Starkie's 
C.  53.  /  promise  to  pay,  signed  by  tu'o  persons,  is  a  joint  and  several  note.  March  v.  Ward,  Peake's  C. 
130.  [Hunt  V.  Adams,  6  Mass.  Rep.  519,  ace]  A  note  payable  to  A.  only,  without  tlie  words,  bearer  or 
order,  is  a  valid  note.  Smith  v.  Kendall,  1  Esp.  C.  231;  6  T.  R.  123.  Burchell  v.  Slocock,  2  Ld.  Rayni. 
1545.  Moor  v.  Paine,  C.  T.  Hard.  238.  A  request  to  pay  15Z.  out  of  half-pay  which  will  become  due  in 
January,  is  not  a  promissory  note.  Stevens  v.  Hill,  5  Esp.  247.)  And  see  Evans  v.  Underwood,  1  Wills. 
262.  Jenny  v.  Herle,  2  Ld.  Raym.  1362;  1  Str.  591;   8  Mod.  25.  Josselyn  v.  L'Acier,  10  Mod.  294,  316  (A). 

(n)  Penny  v.  Innes,  1  C.  M.  &  R.  439. 

(o)  An  authority  to  draw  does  not  of  itself  import  an  authority  to  indorse  bills,  but  is  evidence  to  go  to 
a  jury.  Prescott  v.  Flinn,^  9  Bing.  19.  Tliere  the  clerk  of  the  payees  had  been  accustomed  to  draw  bilk 
and  cheques  fur  them,  and  had  been  in  one  instance  authorized  to  indorse  a  bill,  and  had  in  two  other  in- 
stances  indorsed  bills  which  had  been  discounted  by  the  payees  at  their  banker's,  and  the  jury  were  held  to 
be  warranted  in  finding  a  general  authority. 

ip)  Skinn.  411;  1  Atk.  282;  1  Burr.  674;  3  East,  482,  infra,  163.  A.,  the  indorsee  of  a  bill  of  exchange, 
indorses  it  "  pay  to  B.,  or  his  order,  for  my  use."  B.'s  banker  discounts  the  bill  for  B ,  and  applies  the 
proceeds  for  B.'s  use;  the  property  in  the  bill  remains  in  A.,  and  he  may  maintain  an  action  against  the 
bankers  for  the  amount.  Sigourney  v,  Lloyd,^  8  B.  &  C.  662.  As  to  the  transfer  in  a  foreign  country  of 
a  bill  or  note  made  in  England,  see  Chaumette  v.  The  Bank  of  England.'^  9  B.  &  C.  208.  A  bank  of  Eng- 
land note  is  transferable  in  France  under  the  stal.  3  and  4  Anne,  c.  9.  Where  a  set  of  foreign  bills,  drawn 
abroad,  were  sent  to  the  drawee,  the  defendant  who  accepted  two  parts,  and  indorsed  one  to  the  plaintiff 
for  value,  prior  to  which  the  other  had  been  indorsed  by  the  defendant  to  his  father  conditionally,  but  who 
had  never  insisted  on  payment,  but  gave  it  up  on  the  substitution  of  other  securities;  held,  that  the  plaintiff 
was  entitled  to  recover;  and  per  Tcnterden,  L.  C.  J.  and  Parke,  J.,  it  would  have  been  the  same  if  the  first 

(A)  (It  is  essential  to  a  bill,  that  it  be  payable  in  money  only,  at  all  events,  and  not  out  of  a  particular 
fund.  Reeside  v.  Knox,  2  Whart.  233.  Cook  v.  Satlerlee,  6  Cow.  108.  Tucker  v.  Maxioell,  11  Mass.  R. 
143.  Wooley  v.  Sergeant,  3  Halst.  262.  mdiols  v.  Davis,  1  Bibb,  490.  Mills  v.  Kuykendall,  2  Blackf.  47. 
Looney  v.  Pinckston,  1  Tennessee  R.  384.  Lawrence  v.  Dougherty  and  Gwin,  5  Yerger's  R.  435.  A  note 
to  be  paid  "in  the  ofRr^e  notes  of  a  bank,"  is  not  negotiable  liy  the  usage  or  custom  of  merchants.  Irvine 
V.  Lowry,  14  Peters,  293.  A  note  payable  "in  current  bank  notes,"  is  not  a  negotiable  note.  Gray  v. 
Donahue,  4  Watts,  400.  But  it  has  been  held  in  Ohio,  that  a  note  promising  to  pay  in  current  money,  at 
a  given  time,  a  specific  sum,  unless  the  drawer  takes  "  it  out  in  store  goods  at  the  same  rate,"  is  a  promissory 
note,  importing  in  itself  a  con;,idcration.  Dugan  v.  Campbell,  1  Oiiio  R.  118.  See  also  Byington  v.  Ged. 
dings,  2  Ohio  R.  228.) 

(B)  (Wlicn  a  note  is  made  payable  to  C,  as  agent  of  D.,  the  legal  title  and  interest  in  the  note,  is  in  C. 
Cocke  v.  Dickens,  4  Yerger's  R.  29.) 
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*Where  ail  the  indorsements  through  which  the  plaintiff  claims  are 
special,  they  iiiust  all  be  alleged  and  proved  by  evidence  of  the  hand- 
writing of  the  different  indorsers,  or  of  admissions  on  the  part  of  the  de- 
fendant {q). 

Where  the  first,  or  any  subsequent  indorsement,  is  made  in  blank,  the 
indorsee  may  claim  immediately  under  that  indorsement,  although  after 
the  blank  indorsement  there  be  one  or  more  special  indorsements  (r). 
Where,  however,  the  intermediate  indorsements  are  alleged  in  the  declara- 
tion, they  must  all  be  proved  (s),  even  although  they  were  upon  the  bill  at 
the  time  of  acceptance  (/).  The  hand-writing  of  ihe  first  indorser  must  be 
proved,  although  he  was  the  drawer  (ic),  and  although  his  name  was  on 
the  bill  at  the  trnie  of  acceptance  (v);  and  therefore  the  indorsee  of  a  bill 
payable  to  a  fictitious  payee  cannot  recover  against  the  acceptor,  unless  he 
can  prove  that  the  acceptor  knew  that  the  payee  was  fictitious,  or  that  the 
money  found  its  way  into  his  hands  (x). 

Proof  that  the  indorsement  is  in  the  hand-writing  of  another  person  of 
the  same  name  with  the  payee  is  not  sufficient,  for  it  is  a  forgery,  and  a 
title  to  the  bill  cannot  be  derived  through  the  medium  of  forgery  (y); 
Neither  can  an  indorsee  recover  where  it  appears  that  the  first  indorse- 
ment (through  which  he  must  derive  his  title)  was  made  upon  an  usurious 
consideration  (z).  But  where  the  defendant  accepted  bills  drawn  in 
fictitious  names,  and  it  was  shown  that  the  hand-writing  of  the  supposed 
drawer  and  *indorser  were  the  same,  it  was  held  that  such  evidence  was  *217 
admissible,  and  that  a  party  accepting,  without  inquiry  as  to  the  reality  of 
the  person  drawing,  must  be  considered  as  undertaking  to  pay  to  the  sig- 
nature of  the  person  actually  drawing  the  bills  (a). 

An  indorsement  by  a  trader  after  his  bankruptcy  is  good,  if  he  has  re- 
part  had  been  indorsed  and  delivered  unconditionally.  Holdsworth  v.  Hunter,^  10  B.  &  C.  449.  So  if  a 
bill  be  drawn  and  issued  in  blank  as  to  the  name  of  llie  payee,  it  may  be  filled  up  by  a  bona  fide  indorser 
;vith  his  own  name.  Cruchley  v.  Clarance,  2  M.  tfc  S.  90.  Attwood  v.  Griffin,^  1  Ry.  &  M.  425.  Edie 
V.  East  India  Company,  Burr.  1216.  A  party  to  whom  the  bill  is  indorsed,  for  the  purpose  of  procuring' 
payment,  may  sue,  althougli  he  is  indebted  to  the  indorsee,  although  no  authority  be  given  to  bring  the 
action.  Adams  v.  Oakes,^  6  C.  &  P.  70.  Or  the  indorser  may  sue.  Slovern  v.  Butt,  2  C.  &  M.  416.  So 
an  indorsee  by  way  of  gift  may  sue  an  acceptor  for  value.  Heydon  v.  Thompson,*  3  N.  &  M.  319.  No 
indorsement  is  admitted  by  the  acceptance.  Smith  v.  Chester,  1  T.  R.  654.  Although  the  indorsement 
was  on  the  bill  at  the  time  of  the  acceptance.  Bosanquet  v.  Anderson,  6  Esp.  C.  43.  Where  a  bill  is  drawn 
and  indorsed  by  procuration,  the  acceptance  admits  only  the  drawing,  not  the  procuration.  Robinfion 
V.  Yarrow,^  7  Taunt.  455.  See  Hankey  v.  Wilson,  infra,  219  {k);  and  see  Bousanquet  v.  Anderson,  6  tCsp. 
C.  43,  where  Lord  EUenborough  held,  that  though  a  drawee  accept  a  bill  with  many  names  upon  it,  they 
must  be  proved. 

(f/)  See  Sidford  v.  Chambers,^  1  Starkie's  C.  326. 

(/•)  1  B.  &,  P.  658;  4  Esp.  C.  210;  1  Esp.  C.  180.  Smith  v.  Clarke,  Peake,  225;  Bay.  O.  B.  48.  But  the 
intermediate  indorsements  must  either  be  proved  or  struck  out,  per  Abbot,  C.  J.  Cocks  v.  Borrodaile,  Cliitty, 
302,  7lh  edit.,  citing  the  opinion  of  Biyley,  J.  The  indorsements  may  be  struck  out  after  the  bill  has  been 
put  in  evidence.     Mayer  v.  Jadis,  1  Mo.  &  R.  247. 

(s)  1  T.  R.  654;   Wayman  v.  Bend,  1  Camp.  175.     Bosanquet  v.  Anderson,  6  Esp.  C.  43, 

\t)  1  T.  R.  654;  6  Esp.  43.  In  Jones  v.  Radford,  1  Camp.  83,  Lord  EUenborough  is  stated  to  have 
held,  that  an  indorsement  in  such  a  case  by  one  person,  in  the  name  of  himself  and  a  supposed  partner,  was 
evidence  against  the  acceptor  after  the  indorsement,  to  prove  the  partnership,  which  was  disputed  at  the 
trial;  this,  however,  cannot  be  supported  without  going  the  full  length  of  contending  that  the  acceptance 
operates  as  an  admission  of  the  regularity  of  the  indorsement  altogetiier.  See  Carvick  v.  Vickery,  Doug.  653. 

(m)  Macferson  v.   Thoyles,  Peake's  C.  20;  Doug.  650,  653. 

(«)  6  Esp.  C.  43;  1  T.  R.  654;  Dong.  630:  Peake's  C.  225;  3  T.  R.  175,  176;  4  T.  R.  28. 

(x)  1  Camp.  130;  3  Bro.  238;  Co.  B.  L.  184,  5;  1  H.  B.  313,  569,  625;  Cullen,  98;  Gibson  v.  Minet 
and  another,  3  T.  R.  481;  2  H.  B.  187,211.  The  plaintiff  in  such  case  may  declare  as  on  a  bill  pay. 
able  to  the  bearer  (3  T.  R.  481;  1  H.  B.  569,  625;  2  H.  B.  187,  211,  288,  298);  or,  semble,  as  on  a  bill 
payable  to  the  order  of  the  dmwer,  or  on  a  count  stating  the  special  circumstances.  Ibid. 

{y)  Mead  v.  Young,  4  T.  R.  28,  by  three  Justices,  Ld.  Kenyon,  C.  J.  dissenliente. 

(z)  Lowes  V.  Mazzaredo,'!  1  Starkie's  C.  385.  (a)  Cooper  v.  Meyer,^  10  B.  &  C.  468. 
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Indorse,  ceived  valiie  (b).  An  accommodation  bill,  payable  to  the  order  of  the 
ment  by  a  drawer,  does  not  pass  to  the  assignees,  and  therefore  an  indorsement  for 
bankrupt  y^\^-^Q  r^([Qx  the  bankrnptcy  will  confer  a  right  of  action  (c).  Where  the  bill 
By  an  exe-  was  payable  to  a  person  deceased,  tlie  plaintiff  may  derive  a  title  to  it  by 
cutor.  proof  of  an  indorsement  by  his  executor  or  administrator  (d)  (A).  Where 
the  bill  is  payable  to  B.  or  order,  for  the  use  of  C,  and  B.  indorses  to  I). 
Trustee,     for  value,  I),  may  recover  on  the  bill,  since  B.  had  the  legal  interest,  and 

C.  but  an  equitable  interest  in  the  bill  (e). 

Proof  of        If  '1^6  property  in  the  bill  vest  in  a  feme  sole,  who  marries,  the  plaintiff 

transfer,     must  prove  an  indorsement  by  the  husband  (/),  even  although  the  hus- 

Indorse.     band  permit  her  to  trade  as  a  feme  sole  (g);  but  where  she  indorsesin  the 

wik.   ^^  name  of  the  husband,  the  jury  may,  in  some  instances,  presume,  from  the 

particular  circumstances  of  the  case,  that  she  was  the  authorized  agent  of 

the  husband  (A);  and  where  a  note  was  made  payable  to  Mrs.  Carter,  and 

she  indorsed  it  in  that  name,  and  in  an  action  by  an  indorsee  against  the 

maker,  the  latter  proved  that  she  was  the  wife  of  Cole,  and  it  was  proved 

that  when  the  note  was  presented  to  the  defendant  for  payment,  he  had 

promised  to  pay  it,  it  was  left  to  the  jury  to  presume,  that  the  wife  had 

authority  from  the  husband  to  indorse  the  note  in  the  name  by  which  she 

was  known  to  the  world  {i).   Where  the  wife,  by  her  husband's  authority, 

signed  and  indorsed  the  bill  in  her  own  name,  it  was  held  sufficient  to  pass 

the  interest  in  the  bill  to  the  indorsee,  a  bond  fide  holder  {k).     It  is  no 

By  an        defence  to  an  action  against  the  acceptor,  that  an  indorsement  essential  to 

infant.       the  plaintiff's  title  was  made  by  an  infant  (/)  (1), 

An  admission  by  an  indorser  of  his  indorsement,  is  not,  it  seems,  evi- 
dence against  the  acceptor  {m). 
*218  *An  averment  that  the  payee  by  his  indorsement  directed  the  amount 
of  the  bill  to  be  paid  to  A.  B.,  is  satisfied  by  proof  of  an  indorsement  di- 
recting the  payment  to  the  order  of  A.  B.,  for  the  payment  to  his  order  is 
in  effect  a  payment  to  him  {n);  and,  conversely,  an  indorsement  directing 

(6)  Smith  V,  Pickering,  Peake's  C.  50.  Where  the  bill  is  drawn  payable  to  the  order  of  a  third  person  for 
value  received,  it  is  no  variance  to  allege  that  it  was  for  value  received  of  the  drawer.  Grant  v.  Da  Costa, 
3  M.  &  S.  351.  Value  received  in  leather  for  value  delivered  in  leather  is  no  variance.  Jones  \.  Mars,^  2 
Camp.  306.  "  Value  received"  in  a  note  means  value  received  from  the  payee.  Clayton  v.  Goslin,  5  B.  & 
C.  360.  Qu.  as  to  the  indorsement  of  a  bill  by  one  partner  after  the  bankruptcy  of  his  co-partner.  RamS' 
bottom  v.  Cator,^  1  Starkie's  C.  228. 

(c)  1  Camp.  46;  3  East,  321;  12  East,  656. 

(d)  3  Wilson,  4.     See  tit.  Executor. 

(f)  Evans  v.  Cranlington,  Carth.  5.     See  2  Vent.  307. 

(/)  Connor  V.  Martin,  Str.  516;  3  Wils.  5;  Miles  v.  Williams,  10  Mod.  243.  And  the  husband  may  sue 
alone,  without  the  wife's  indorsement.  M'Neilage  v.  HoUoway,  1  B.  «fe  A.  218.  But  see  Richards  v.  Richards,^ 
2  B.  &  Ad.  453.  Where  a  promissory  note  is  made  payable  to  a  married  woman,  the  husband  alone  may 
indorse.    Mason  v.  Morgan,  2  Ad.  &  Ell.  30. 

(g)  Barlow  V.  Bishop,  I  East,  432.  (A)  Ibid.     Vide  swpra,  tit.  Agent. 
(i)  Cotes  V.  Davis,  1  Camp.  485. 

{k)  Prestwich  v.  Marshall,*  7  Bing.  565;  see  Cotes  v.  Davis,  1  Camp.  C.  485. 

(/)  Taylor  v.  Croker,  4  Esp.  187;  Bayley,  O.  B.  58;  2  B.  &  C.299.  Although  he  was  the  payee  of  the 
bill  {Jones  v.  Darch  and  others,  4  Price,  300).  Note,  in  that  case  the  defendant  knew  that  the  payee,  who 
had  indorsed  the  bill  before  acceptance,  was  an  infant.     See  Williams  v.  Harrison,  Carth.  140. 

(m)  Hemmings  v.  Robinson,  Barnes,  436;  Bay.  O.  B.  223.  But  see  2  Esp.  C.  647,  8.  The  signature  of 
a  party  may,  it  has  been  said,  be  proved  by  an  admission  which  would  be  evidence  against  the  party  who 
made  it.     2  T.  R.  613:  1  Esp.  C,  60;  4  Esp.  C.  226,  ta7nen  qu. 

(n)  Smith  v.  M'Clure,  5  East,  476.    Fisher  v.  Pomfret,  12  Mod.  125. 

(A)  (An  executor  or  administrator  may  assign  the  negotiable  notes  or  bonds  of  his  testator  or  intestate 
without  naming  himself  executor  or  administrator.     Neil  v.  Newbern,  1  Mar.  133.) 

(1)  [An  infant  may  indorse  a  negotiable  note  made  payable  to  himself,  so  as  to  transfer  the  property  therein 
to  the  indorsee,  for  a  valuable  consideration.     Nightingale  v.  Withington,  15  Mass.  Rep.  273.] 
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the  payment  to  be  made  to  A.  B,  may  be  alleged  as  a  direction  to  pay  to 

A.  B.  or  order  (o),  since  that  is  the  legal  import  of  the  indorsement. 

A  special  indorsement  ot'a  bill  contains  in  itself  an  absolute  transfer  of  a  Special 
bill  (/?);  but  an  indorsement  in  blank  is  mere  prima  facie  evidence  ofindorse- 
transfer  (§-);  and  therefore  '\i  A.  the  payee  of  a  bill,  indorse  it  in  blank,  and™^"^' 

B.  get  the  bill  accepted,  A.  may  still  maintain  an  action  on  the  bill,  for  B. 
might  act  either  as  agent  or  assignee,  and  not  having  filled  up  the  indorse- 
ment, and  thereby  made  the  bill  payable  to  himself,  it  is  to  be  presumed 
that  he  acted  as  agent  (r). 

Where  the  bill  or  note  is  payable  to  the  bearer,  or  has  been  indorsed  in  py  deli- 
blank,  possession  is  primd  facie  evidence  of  delivery  [s),  and  owner- very, 
ship  (/)  (A).     Consequently  where  several  sue  as  the  indorsees  of  a  bill 
indorsed  in  blank,  they  are  not  bound  to  prove  either  that  they  are  part- 
ners, or  that  the  bill  has  been  indorsed  to  them  jointly  (w);  but  where  a 
bill  specially  indorsed  to  K.,  was  by  his  direction  indorsed  in  blank,  and 
delivered  to  L.  <§•  Co.,  it  was  held  that  two  of  the  firm  of  L.  <§•  Co.  could 
not  conjointly  with  a  stranger  support  an  action  as  indorsees  of  the  bill, 
without  some  proof  of  transfer  by  L.  Sf  Co.  to  the  plaintiffs,  either  by  in- Transfer, 
dorsement  or  delivery  [x). 

Where  an  indorsee  of  a  bill  recvered  against  a  prior  indorser  (also  an 
indorsee  of  the  bill),  who  then  brought  an  action  against  the  acceptor,  he 
was  nonsuited  for  want  of  a  receipt  for  the  money  paid  by  him  to  the 
indorsee  (y);  but  it  would  have  been  sufficient  to  show  that  he  had  paid 
the  money. 

6    *And  an  indorser  who  takes  up  the  bill  from  a  subsequent  indorsee,  is     *219 
remitted  to  his  former  rights  on  the  bill  (r)  (B).     It  has  even  been  held 

(o)  Achesonv.  Fountain, '&{r.  5lil,  More  v.  Manning,  Com.  211.  Edie  v.  East  India  Company,  2  Burr. 
1216.  Bl.  R.  29.5. 

ip)  Pothier  Contrat  du  Change,  Part  I.  c.  2,  s.  23,  24. 

Iq)  Smith  V.  Pickering,  Peake's  C.  50.     Clarke  v.  Figoit,  Salk.  12G,  130. 

(r)   Clarke  v.  Pigotl,SMi.  126.     12  Mod.  192. 

(s)  Tlie  property  in  bills  is  not  transferred  by  mere  indorsement,  without  delivery,  which  must  be  averred. 
R.  V.  Lambtonand  others,  5  Price,  442. 

(<)  Ordv.  Portal,  3  Camp.  239.  King  v.  Milsom,  2  Camp.  5.  So  if  a  bill  be  indorsed  in  blank  to  several, 
one  of  whom  dies,  and  tlie  rest  sue.  Attwood  v.  Ratlenbury,^  6  Moore,  579.  And  see  Rordasnz  v.  Leach,^ 
1  Starkie's  C.  446.  Machell  v.  Kinnear,^  1  Starkie's  C.  449.  But  where  the  bill  is  specially  indorsed  to  a 
firm,  3  Cump.  240.  Or  where  the  pluintifTs  sue  as  assignees  of  a  bankrupt,  or  in  any  other  special  capacity, 
they  must  prove  an  indorsement  in  that  capacity.     Bernasconi  v.  Duke  of  Argyle,^  3  C.  &,  P.  29. 

(u)  Ord  V.  Portal,  3  Camp.  239.  (x)  Machell  v.  Kinnear,  1  Starkie's  C.  499. 

{y)  Mendez  V.  Carreroon,  Ld.  Raym.  742.  But  this  was  on  proof  of  a  custom  amongst  merchants  to  pro- 
duce a  receipt  for  the  money  so  paid;  and  Ld.  Holt  held  that  it  would  have  been  sufficient  to  prove  that  he 
had  paid  the  money.  In  the  above  case  (the  record  has  been  consulted)  the  plaintiff  did  not  declare  on  the 
bill  as  indorsee,  but  specially  alleged  his  payment  of  the  money  to  the  subsequent  indorsee,  on  the  default  of 
the  acceptor.  Where,  however,  an  indorser  has  been  compelled  by  a  subsequent  indorsee  to  take  up  the  bill, 
he  may  still  sue  as  indorsee  of  the  bill  against  the  prior  parties.  See  Death  v.  Serwonters,  1  Lut.  836;  and 
the  observations  of  Lawrence,  J.  in  Coicley  v.  Dunlnp,  7  T.  R.  571,  who  considered  the  point  as  settled  by  the 
case  of  Death  v.  iSerjooniers,  that  the  right  to  sue  as  indorser  was  not  lostby  indorsement,  and  that  an  indorser, 
on  taking  up  the  bill,  was  remitted  to  his  former  right  to  sue  on  the  bill;  and  therefore  that  if  ^.  indorsed  to 
B;  and  B.  to  C ,  and  C.  to  D.,  who  returned  the  bill  to  C,  the  latter  might  recover  as  indorsee  of  the  bill. 
And  see  Callow  v.  Lawrence,  3  M.  &  S.  97,  and  the  case  ofPownall  v.  Ferrand,  infra,  note  {a).  Where  three 
persons,  not  partners  in  trade,  had  separately  indorsed  the  bill  for  the  accommodation  of  the  drawer,  and,  on 
its  being  dishonoured,  had  paid  in  equal  portions  the  amount  to  a  party  who  had  discounted  it  subsequently 
to  their  indorsements;  held,  that  they  might  strike  out  their  indorsements,  and  proceed  jointly  as  possessors 
of  the  bill  against  a  previous  indorser.     Low  v.  Copestake,^  3  Carr.  &  P.  C.  300. 

(2)  Supra,  note  {y). 

(A)  (And  in  Louisiana  a  promissory  note  payable  to  order  may  be  transferred  without  indorsement,  and 
the  transfer  may  be  proved  by  parol  evidence.  Hughes  v.  Harrison  and  wife,  2  Louis.  R.  92.  So  the  assign- 
ment of  promissory  notes  in  Indiana  is  not  governed  by  the  law  of  merchants.  Bullitt  v.  Scrihner,  1 
Black  f  14.) 

(B)  (Possession  of  a  bill  or  note  in  the  hands  of  a  parly  to  it^  is  prima  facie  evidence  of  his  title  to  it, 
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that  ail  intermediate  indorser  who,  on  actions  brought  by  a  subsequent 
indorsee  against  himself,  and  also  against  the  acceptor,  pays  part  ot'  the 
amount  to  such  indorsee,  may  recover  that  sum  against  the  acceptor  as 
money  paid  to  his  use  (a). 

So  if  a  party  tai^e  up  a  bill  for  the  honour  of  an  indorser,  he  is  entitled 
to  sue  all  the  previous  parties  on  the  bill  (6). 

Where  a  note  was  given  by  Jl.  to  B.  to  secure  a  debt,  and  was  assigned 
by  B.  to  C.  with  directions  not  to  negotiate  it,  as  he  should  want  it  for 
the  purpose  of  settling  with  A.\  it  was  held  that  C.  could  not,  after  a  settle- 
ment between  A.  and  ^.,and  without  a  redelivery  of  the  note,  maintain  an 
action  against  A.  (c). 

Where  the  bill  or  note  is  payable  to  A.  and  B.,  who  are  not  partners, 
the  indorsement  of  both  must  be  proved  {d). 
By  part-         Au  indorsement  by  one  of  several  partners  in  the  partnership  name  will 
ners.  be  sufficient,  if  the  partnership  be  proved,  for  an  authority  may  be  im- 

plied (e).  So  if  one  partner  transfer  in  the  name  which  he  as  managing 
partner  has  occasionally  used  for  the  purposes  of  the  firm,  although  no 
privity  on  the  part  of  his  partners  be  proved,  and  although  the  firm  whose 
name  is  thus  used  no  longer  exists  (/). 

Where  the  plaintiff  claimed  through  the  indorsement  of  E.  S.  the  payee 
of  the  bill,  and  proved,  that  a  person  calling  himself  E.  S.  came  to  Cadiz, 
having  the  bill  in  his  possession,  and  also  a  letter  of  introduction,  proved 
to  be  genuine,  which  purported  to  be  given  to  a  person  introduced  to  the 
writer  as  E,  S.,  and  also  another  bill  of  exchange  drawn  by  the  writer; 
and  also,  that  that  person  resided  at  Cadiz  ten  days,  during  which  time  he 
visited  the  plaintiff,  and  indorsed  the  bill  to  him,  and  received  a  letter  of 
credit  from  him,  it  was  held  that  this  was  evidence  of  identity,  sufficient 
to  warrant  a  verdict  for  the  plaintiff  {g). 

On  the  dissolution  of  a  partnership,  a  power  given  to  one  of  the  partners 
to  receive  and  pay  debts,  does  not  authorize  him  to  indorse  a  bill  in  the 
name  of  the  partnership  {h).  A  partner  becoming  bankrupt  cannot  give 
a  title  by  indorsement  [i). 

Evidence  of  an  offer  by  the  defendant  to  give  another  bill  supersedes  the 
proof  of  an  indorsement  [k). 
^^220         *4thly.   Value.     The  holder  of  a  bill  indorsed  in  blank,  or  payable  to 

(o)  PoiDnall  V.  Ferrand,^  6  B.  &,  C.  439. 

(6)  Mertens  v,  Winnington,  1  Esp.  C.  113.  He  holds  as  an  indorsee  for  value  from  the  party /or  whom 
(not  from  whom)  he  takes  the  bill.     Bayley  on  Bills,  146-8. 

(c)  1  Bos.  &  Pull.  398.  {(l)  Carvick  v.  Vickery,  Doug.  653;  Bay.  O.  B.  55. 

[e)  Supra,  204.  (/)  Williamson  v.  Johnson  ^  1  B.  &,  C.  147;  2  D.  &  R.  281. 

ig)  Bulkley  V.  Butler?  2  B.  &  C.  434.     See  Mead  v.  Young,  4  T.  R.  28. 

{h)  Kilgeur  v.  Finlyson,  1  H.  B.  155.     See  Lacy  v.  Woolcof.,*  2  D.  &,  R.  458. 

(i)  Thomason  v.  Frere,  10  East,  418.  See  Burt  v.  Moult,  I  C.  &  JVI.  525.  Drayton  v.  Dale,^  2  B. 
&  C.  293. 

(k)  Bosanquet  v.  Anderson,  6  Esp.  C.  43;  1  T.  R.  654;  see  Sidford  v.  Chambers,^  1  Starkie's  C.  326. 
WJiere  no  prooT  was  given  ot'  the  hand-writing  of  one  of  the  indorsers,  but  it  appeared  that  the  indorse- 
ment was  on  the  bil!  when  the  defendant  accepted  it,  and  that  he  promised  to  pay  it,  Ryder,  C.  J.,  left  the 
case  to  tlie  jury,  and  the  Court,  after  a  verdict  for  the  plaintiff,  refused  a  new  trial.  Hankey  v.  Wilson,  Say. 
223  ;  Bayley  on  Bills,  367.  But  where  a  bill  was  shown  to  the  drawer,  with  the  name  of  the  payee  indorsed 
upon  it,  and  the  drawer  merely  objected  for  want  of  consideration,  it  was  iield  that  it  did  not  supersede  the 
necessity  of  proving  tfie  indorscr's  hand-writing.     Duncan  v.  Scott,  1  Camp.  101. 


even  after  a  special  indorsement  made  by  him,  and  without  a  re-indorsement  or  other  evidence  of  any  sub- 
sequent re-assignment.  Dugan  v.  The  United  States,  3  Wheat.  172.  Clark  v.  The  United  States,  2  Wheat. 
27.  Ficijvet  v.  Curtis,  1  Sumner,  479.  Jacob  Barker  v.  The  United  States,  1  Paine,  156.  Lonsdale  v. 
Brown,  3  Wash.C.C.  R.  404.  Sec  also  Ztigler  v.  Gray,  12  Serg.  &.  R.  42.  Weidner  v.  Schweigart,  9  Serg. 
&,  R.  385.      Weakley  v.  Bell,  9  Watts,  273.     Contra,  Gorgerat  v.  MCarty,  1  Yeates,  94;  S.  C.  2  Dall.  144.) 
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bearer,  is  not  prejudiced  by  a  defect  in  the  title  without  his  knowledge,but  Proof  of 
he  must  in  general,  in  such  case,  prove  that  he  has  given  value  for  the  bill;^''^^' 
and  therefore  it  is  no  defence  to  an  action  on  a  bill  or  note  to  prove  ihat  it 
was  lost  by  the  owner,  or  stolen{xom.  him,  provided  the  plaintiff  can  show 
that  he  gave  a  valuable  consideration  for  it  (/)  (1).  So  if  the  bill  has  been 
extorted  by  duress,  the  plaintiff  must  prove  that  he  gave  some  value  for 
it  {m).  So  where  the  bill  has  been  obtained  from  the  drawer  by  fraud  {n); 
and  though  value  were  given,  the  defendant  may  defeat  the  holder's  claim 
by  proof  that  he  had  notice  of  the  defect  (o). 

It  is,  however,  a  question  whether  the  plaintiff  acted  bond  fide  \x\  taking 
the  bill,  and  whether  be  acted  with  due  and  reasonable  care  and  caution 
in  doing  so,  where  there  are  any  circumstances  sufficient  to  excite  the  sus- 
picion of  a  prudent  man  (jo)  (A).     And  though  he  gave  value,  the  plain- 

(Z)  Miller  V.  Race,  I  Burr.  452.  Lawson  v.  Wesiow,  4  Esp.  56.  Grant  v.  Vavghan, 3  Burr.] 516;  ]  BI. 
R.  485  ;  2  Show.  235 ;  3  Salk.  12G ;  Ld.  Raym.  738.  Peacock  v.  Rhodes,  Doug.  611.  Patterson  v.  Hardacre, 
4  Taunt.  114.  So  bank-notes  cannot  be  followed  by  the  legal  owners  into  the  hands  of  bona  fide  holders  for 
a  valuable  consideration  without  notice;  and  therefore  where  a  trader,  after  bankruptcy  and  a  commission, 
procured  bank-notes  in  exchange  for  bills,  and  by  these  bank-notes,  through  an  agent  unknown  to  the 
defendants  (bankers),  redeemed  a  bill  of  exchange  in  their  hands,  it  was  held  that  the  assignees  could  not 
recover.  Lowndes  v.  Anderson,  13  East,  130.  See  also  Solomons  v.  The  Bank  of  England,  13  East,  135; 
and  supra,  tit.   Bankruptcy. 

(m)  Duncan  v.  Scott,  1  Camp.  100.  (n)  Rees  v.  Marquis  of  Headfort,  2  Camp.  574. 

(0)  See  the  cases  above  cited,  note  (Z). 

(p)  Gill  v.  Cubitt,^  3  B.  &  C.  466.  There  a  discount  broker  discounted  a  bill  (stolen  tlie  night  before) 
from  a  person  whose  features  he  knew,  but  whose  name  was  unknown.  Where  a  trader  received  from  a 
stranger,  in  part-payment  of  goods,  a  bill  which  had  been  lost,  the  party  paying  it  representing  to  the  trader 
that  he  had  been  recommended  to  him  by  a  customer  of  his,  and  directing  the  goods  to  be  sent  to  a  place 
not  a  regular  booking-office  ;  there  was  no  evidence  tliat  the  newspaper  advertising  the  loss  ever  came  under 
his  view;  the  Judge  left  it  to  the  jury  to  say  whether  the  bill  was  received  out  of  the  ordinary  course  of 
business,  and  under  circumstances  which  should  have  excited  suspicion  and  inquiry;  and  they  having  found 
for  the  defendant,  the  acceptor,  the  Court,  deeming  it  a  case  peculiarly  for  the  consideration  of  a  jury,  refused 
a  new  trial.     Slater  v.  West,^  3  C.  &  P.  3i5.     And  see  Gill  v,  Cubitt,  1  C.  &  P.  163,  487. 

(1)  [If  a  Banker  in  a  small  market  town  change  a  500Z.  Bank  of  Eno;land  note  for  a  stranger,  without  any 
further  inquiry  than  merely  asking  his  name,  he  is  liable  in  trover  to  a  party  from  whose  possession  such 
note  had  been  unlawfully  obtained;  the  question  in  such  a  case  being,  not  whether  there  was  an  honest 
holdering  on  the  part  of  the  defendant,  but  whether,  under  the  circumstances,  there  was  a  want  of  due  cau- 
tion. The  plaintiff,  however,  must  show,  that  he  has  done  everything  which  in  reason  he  ought.  Snow  et 
al.  V.  Peacock  ;  Snow  v.  Leatham,2  Carr.  &  Payne,  215,  314.] 

(A)  (Though  the  holder  of  a  negotiable  promissory  note,  which  lias  been  fraudulently  assigned,  may 
recover  upon  it  against  the  maker  or  a  prior  indorser,  if  it  was  taken  by  such  holder  in  the  usual  course  of 
trade,  and  for  a  fair  and  valuable  consideration  without  notice  of  the  fraud  ;  yet  if  it  was  taken  without 
due  caution,  and  under  circumstances  which  ought  to  have  excited  the  suspicion  of  a  prudent  and  careful 
man,  the  maker  or  prior  indorser  may  be  let  into  his  defence.  Hall  v.  Hale,  8  Conn.  R.  33G.  Bank  of  St. 
Albans  v.  Gilliland,  23  Wend.  311.  Wheeler  v.  Guild,  20  Pick.  545.  So  on  the  other  hand  if  a  note  is 
paid  in  full,  at  maturity,  by  a  party  liable  thereon  to  a  person  having  the  legal  title  to  the  note  in  himself  by 
indorsement,  and  the  party  paying  has  no  notice  of  any  defect  in  the  title  of  such  holder,  the  payment  will 
be  good.  Wheeler  v.  Guild,  supra.  The  indorsee  of  a  negotiable  promissory  note  negotiated  after  it  is 
due,  is  considered  as  receiving  dishonoured  paper,  and  takes  it  subject  to  every  infirmity,  equity  and  defence, 
to  which  it  was  liable  in  the  hands  of  the  payee.  Robinson  v.  Lyman,  10  Conn.  R.  30.  And  a  note  payable 
on  demand  is  not  regarded  as  dishonoured  within  one  month  after  its  date.  Ranger  v.  Gary,  1  Metcalf  R. 
369,  But  such  a  note  dutcd  Sept.  3,  1817,  was  held  to  be  dishonoured  paper  on  the  25th  of  Mav,  1818. 
Nevins  v.  Townsend,  6  Conn.  R.  5.  A  dishonoured  note  is  not  however  subject  to  a  set  off  of  debts  due 
from  the  payee  to  the  maker,  having  no  connection  with  the  subject  matter  of  the  note.  Stedman  and  ano- 
ther v.  Jillson  and  another,  10  Conn.  R.  55.  If  the  word  renewal  were  written  upon  the  margin  of  a  note, 
indorsed  for  the  accommodation  of  the  maker,  and  intended  solely  for  the  renewal  of  another  note  in  the 
bank,  and  that  word  remained  upon  it,  when  it  was  negotiated  to  the  holder;  or  if  such  word  had  been 
partially  erased,  leaving  such  appearances  as  would,  in  the  ordinary  course  of  business,  excite  the  suspicion 
of  a  careful  and  prudent  man ;  in  either  case,  a  misapplication  and  fraudulent  transfer  may  be  shown 
as  a  defence.  Hall  v.  Hale,  8  Conn.  R.  336.  In  a  recent  case  in  the  District  Court  of  Philadelphia,  it  was 
held  in  conformity  with  the  recent  English  cases,  that  nothing  but  gross  negligence  or  mala  fides  would  let 
in  any  defence  as  against  a  holder  of  a  note  negotiated  to  him  for  value  before  it  was  due.  Parks  v.  M'Can- 
dless,  Sept.  1841.  An  indorsee  as  against  the  maker  of  a  note  is  not  bound  to  show  what  consideration  he 
gave  for  it,  even  after  notice  to  do  so,  unless  the  defendant  has  given  evidence  tending  to  show  facts  which 
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tiff  cannot  recover  on  a  note,  cheque  or  bill,  wliich  has  been  lost  or  stolen, 
if  he  take  it  after  it  has  become  due  [q). 

Bankers  who  have  given  acceptances  for  a  customer  beyond  the  cash 
balance  in  their  hands,  hold  all  collateral  securities  for  value  (r),  and  may- 
recover  against  an  accommodation  acceptor,  although  the  customer  who  had 
previously  deposited  the  bill  with  them  had  it  in  his  hands  when  it  became 
due,  and  had  agreed  to  deliver  it  up  for  a  valuable  consideration,  instead 
of  which  he  redelivered  it  to  the  plaintiffs  {s).     So,  although  they  had  de- 
livered it  to  the  payee  when  it  became  due  to  procure  payment,  and  it 
*221     ^remained  in  his  hands  till  his  bankruptcy,  and  then  passed  into  the  hands 
of  his  assignees  [t). 
Effect  of        An  acceptor  could  not,  before  the  new  rules,  by  mere  notice  to  the  plain- 
notice  to    tiff,  and  without  throwing  suspicion  on  his  title,  compel  him  to  prove 
P"""^'^        value  (ii)  (1)  (A).     According  to  the  practice  of  the  Court  of  Common 
Pleas,  the  defendant  was  required  to  give  notice  of  his  intention  to  call  upon 
the  plaintiff  to  prove  that  he  gave  value  for  the  bill  {x).     In  the  King's 
Bench  it  was  not  necessary  to  give  such  notice,  although  it  was  usual  and 
proper  to  do  so  (y).     VVheiher  such  notice  had  or  had  not  been  given  {z), 
the  plaintiff,  it  seems,  was  not  bound  to  enter  upon  proof  of  consideration 
as  part  of  his  original  case,  or  until  suspicion  had  been  cast  upon  his  title, 

(q)  Down  V.  Hailing,^  4  B.  &  C.  330.  A  cheque  on  a  banker,  lost  by  accident,  was  paid  to  a  siiopkeeper 
for  goods,  in  London,  five  days  after  tiie  date  ;  in  an  action  by  the  owner  against  the  shopkeeper,  it  was  held, 
that  it  was  for  the  jury  to  say  whether  the  defendant  had  taken  the  cheque  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  man  ;  it  was  also  held  that  the  shopkeeper  having  taken  the 
cheque  five  days  after  it  was  due,  it  was  sufficient  for  the  plaintiff  to  prove  his  property  in  the  cheque  with- 
out showing  how  he  lost  it.  And  see  Egan  v.  Tfirelfall,^  3  D.  &.  R.  326;  Beckwith  v.  Corrall,^  3  Bing. 
444. 

(r)  Bosanquet  v.  Dudman,'^  1  Starkie'sC.  1.  (s)  Ibid. 

(0  Bruce  v.  Hurley,^  1  Starkie's  C.  23.  (u)  Reynolds  v.  Chettle,  2  Camp.  596. 

(x)  Pateison  v.  Hardacre,  4  Taunt.  11. 

(y)  In  an  action  by  an  indorsee  against  the  acceptor  of  an  accommodation  bill,  no  notice  to  dispute  the 
consideration  is  necessary.  Mann  v.  Lent,''  1  Mo.  &  M.  240.  Wyatt  v.  Campbell,''  1  Mo.  &  M.  80.  Semble, 
in  all  cases  of  no  consideration  given,  the  holder  must  prove  value.  lb.  Sharpe  v.  Bailey,  8  B.  &,  C.  44. 
In  an  action  on  a  note  whicli  has  been  stolen,  it  is  incumbent  on  the  plaintiff  to  prove  that  he  gave  full 
value  for  it.  De  la  Chaumetie  v.  The  Bank  of  England,^  9  B.  &  C.  208.  Nor  can  he  recover  if  he  had 
notice  of  the  fact  before  he  paid  value.  lb.  And  notice  to  a  party  who  presents  the  note  for  payment,  and 
to  whom  the  note  has  been  remitted  by  a  foreign  merchant  for  payment,  is  notice  to  the  party,  a  foreign 
merchant,  who  remits  it.  lb.  iS.  being  indebted  to  a  firm  in  which  he  was  partner,  gave  a  note  in  the 
name  of  another  firm,  in  which  he  was  also  a  partner,  in  discharge  of  his  individual  debt;  the  payees 
indorsed  it  over,  and  the  indorsees  sued  the  parties  who  appeared  to  be  makers;  held  that  this  note  was  made 
in  fraud  of  S.^s  partner  in  the  second  firm,  and  could  not  be  enforced  against  him  by  the  payees,  and  that  at 
all  events,  under  these  circumstances  of  suspicion,  the  indorsee  could  not  recover  without  proving  that  he 
took  the  note  for  value,  though  no  notice  had  been  given  him  to  prove  the  consideration.  Held  also,  Parke, 
J.  dissentiente,  that  in  all  cases  where,  from  defect  of  consideration,  the  original  payee  cannot  recover  on 
the  note  or  bill,  the  indorsee,  to  maintain  an  action  against  the  maker  or  acceptor,  must  prove  consideration 
given  by  himself  or  prior  indorsee,  though  he  may  have  had  no  notice  that  such  proof  will  be  called  for. 
Heath  v.  Sansom,^  2  B.  Si.  Ad.  291. 

(z)  A  contrary  course  was  adopted  by  Ld.  EUenborough  {Delauney  v.  Mitchell,^"  1  Starkie's  C.  439);  but 
the  later  practice  appears  to  be  more  convenient,  since  it  frequently  happens  that  the  defendant  is  unable  to 
impeach  the  plaintiff's  title,  and  then  the  proof  of  consideration  becomes  unnecessary. 

ought  to  exonerate  him  from  payment,  except  as  against  a  bonajide  holder  for  value.  Jarden  v.  Davis,  5 
Wharton,  338.  Receiving  a  note  for  a  precedent  debt,  is  receiving  it  for  value  within  the  law  merchant,  if 
it  be  taken  in  satisfaction  of  such  precedent  debt,  and  the  indebtedness  be  cancelled.  Bank  of  St.  Albans 
V.  Gilliland,  23  Wend.  Brush  v.  Scribner,  11  Conn.  R.  388.  So  even  when  a  note  is  taken  as  collateral 
security  for  a  pre-existing  debt,  if  there  is  a  new  and  distinct  consideration — as  if  time  was  given  in  con- 
sideration of  obtaining  the  note  as  security  for  the  debt,  &c.     Depcau  v.  Waddivglon,  6  Wharton,  220.) 

(1)  [An  indorsement  \a  prima  facie  evidence  of  having  been  made  for  full  value,  and  it  is  incumbent  on 
the  other  party  to  show  it  to  be  otherwise.     Riddle  v.  Mandeville,  5  Cranch,  332.] 

(A)  (Bassett  v.  Dodgkin,  10  Bingh.  40,  (25  Eng.  Com.  Law  Reps.  21.  See  also  Wylie  v.  Lewis,  7  Conn. 
R.  301.) 
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either  upon  cross-examination  of  his  witnesses  («),  or  by  proof  on  the  part 
of  the  defendant  (b).  (A). 

An  indorsee  cannot  recover  against  the  acceptor,  costs  incurred  by  him 
in  an  action  on  the  bill  against  him,  there  being  no  privity  of  contract 
between  them  (c). 

Secondly,  where  the  liability  is  of  a  secondary  and  conditional  nature, Secondary 
and  is  consequent  upon  the  default  of  the  maker  of  a  note  or  acceptor  of  amiability, 
bill,  that  is,  where  the  action  is  brought. 

1st.  By  the  payee  against  the  drawer  of  a  bill.     2dly.  By  an  indorsee  Payee 
aarainst  the  drawer  or  indorser  of  a  bill,  or  against  the  indorser  of  a  promis-^^^^"®^  ^^^ 

*  ,  7  o  r  drawer. 

sory  note. 

*lst.  By  the  payee  against  the  drawer  of  a  bill:  Here  the  plaintiff  must     *222 
prove  (d),  1st,  The  drav/ing  of  the  bill.     2dly,  Due  presentment.     3dly 
The  drawee's  or  acceptor's  default.     4thly,  Notice,  or  facts  which  excuse 
the  want  of  notice,  to  the  drawer;  and  in  some  cases,  Sthly,  A  protest. 

1st.  The  drawing  of  the  bill  is  usually  established  by  proof  of  the  drawer's  Drawing 
hand-writing,  or  by  proof  of  the  drawing  in  his  name  by  an  authorized  of  the  bill, 
agent.     Where  there  are  several  drawers,  it  must  be  proved  that  they  all 
signed  the  bill,  or  gave  authority  for  the  drawing  of  it  in  their  joint 
names  (e). 

2dly.  Presentment  (/).     As  the  liability  of  the  drawer  or  indorser  is  of  Proof  of 
a  secondary  nature  only,  for  he  undertakes  to  pay  the  amount  upon  the  present- 
default  of  the  maker  or  acceptor,  it  is  necessary  to  aver  and  prove  that  due  ""^^  ' 
diligence  has  been  used  for  the  purpose  of  procuring  payment  from  the 
maker  or  acceptor  (g)  (B),  and  here  it  is  to  be  observed,  that  an  allegation 
of  due  presentment,  and  a  refusal  to  pay,  will  not  be  satisfied  by  evidence 
that  the  maker  or  acceptor  could  not  be  found  when  the  note  or  bill  was 
due  (A). 

(a)  Where  notice  had  been  given  to  prove  the  consideration  given  for  a  note,  and  a  witness  had  been  cross- 
examined  in  order  to  disprove  the  consideration,  it  was  held  that  the  plaintiff  was  bound  to  give  evidence  of 
consideration  as  part  of  his  case  in  chief,  and  that  he  could  not  give  such  evidence  in  reply.  Whitlocke  v. 
Underwood,^  3  D.  &  R.  356.     Delauney  v.  Mitchell,  1  Stark ie'a  C.  439. 

(6)  Reynolds  v.  Chettle,  2  Camp.  596.  Paterson  v.  Hardacre,  4  Taunt.  114.  Humbert  v.  Ruding,  Chitty 
on  Bills,  512.  In  an  action  by  a  third  indorser  against  the  acceptor,  it  is  not  sufficient  for  the  defendant  to 
show  no  value  given  as  between  the  drawer  and  first  indorsee,  or  upon  the  subsequent  indorsements,  without 
showing  no  value  as  between  himself  and  the  drawer.  Whitaker  v.  Edwards,^  I  Ad.  &  Ell.  538.  Notice  to 
dispute  had  been  given. 

(c)  Dawson  v.  Morgan,^  9  B.  &  C.  618.  (d)  As  to  the  production  of  the  bill,  vide  sw^jra,  202. 

(e)  Vide  supra.  Proof  of  Acceptance,  203.  Qu.  whether  one  who  draws  a  bill  in  the  name  of  a  firm,  and 
of  which  he  is  not  a  member,  without  authority,  is  liable  as  drawer.     Wilson  v.  Barthrop,  2  M.  &  W.  863. 

(/)  Where  it  is  ambiguous  on  the  face  of  an  instrument  whether  it  be  a  bill  of  exchange  or  promissory 
note,  the  payee  may  treat  it  as  either,  and  presentment  is  unnecessary.  Edis  v.  Bury,*  6  B.  &  C.  43.3. 
Gray  v.  Milner,^  8  Taunt.  739.  Allen  v.  Mawson,  4  Camp.  115.  Shuttleworth  v.  Stevens,  1  Camp.  407. 
Presentment  for  acceptance  is  not  necessary  except  in  cases  of  bills  payable  within  a  limited  time  after 
sight.  Bayley  on  Bills,  182,  But  in  case  of  presentment  and  dishonour,  notice  must  be  given.  Goodall  v. 
Dolly,  n.R.  712. 

(g)  2  Burr.  677;  2  H.  B.  565.  (h)  Leeson  v.  Pigott,  cited  Bayley  O.  B.  187. 

(A)  (The  publication  in  a  gazette  by  the  maker  of  a  note,  of  a  defence  to  it,  will  not  affect  a  holder  with 
notice,  though  it  be  proved  that  such  holder  is  a  subscriber  to  the  gazette,  that  it  was  regularly  sent  to  him, 
and  no  complaints  were  made  of  its  not  being  received.     Beltzhoover  v.  Blackstock,  3  Watts,  20. 

In  order  to  throw  on  the  holder  of  a  note,  the  necessity  of  showing  the  consideration  which  he  gave  for 
such  note,  express  notice  must  be  given  that  he  will  be  called  upon  at  the  trial  to  do  so;  notice  by  maker  (the 
defendant)  that  no  consideration  had  passed  between  him  and  the  payee  is  not  sufficient.  Id.  But  in  T^e 
People  V.  Niagara  C,  P.  12  Wend.  246,  it  was  held,  that  a  total  failure  of  the  consideration  of  a  note  may  be 
given  in  evidence  under  the  general  issue  without  notice.  See  also  Spalding  v.  Vandercoock,  2  Id.  431. 
Burton  v.  Stewart,  3  Id.  238.     Reab  v.  McAllister,  8  Id.  109. 

(B)  (Where  bills  payable  at  a  particular  time  were  enclosed  by  letter  to  the  drawee,  before  they  were  due, 
and  he  advised  his  correspondent  that  they  were  not  accepted,  it  was  held  a  sufficient  presentment  and 
refusal  to  accept.     Carmichael  v.  Bank  of  Pennsylvania,  4  Howard's  R.  567.) 
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Duly  presented  means  presented  according  to  the  custom  of  merchants, 
which  necessarily  impUes  an  exception  in  favour  of  those  unavoidable 
accidents  which  must  prevent  the  party  from  doing  it  within  the  regular 
time  (/)  (A). 
For  pay.  A  presentment  may  be  either  for  acceptance  or  payment.  Where  the 
ment.  \)[\[  [s  payable  at  a  certain  date  a  presentment  for  payment  must  be  proved 
to  have  been  made  on  the  last  day  of  grace,  whether  the  bill  be  an  inland 
or  foreign  one  {k). 

Where  the  bill  is  dishonoured  for  nonpayment  a  previous  acceptance, 
though  alleged,  need  not  be  proved  (/) 

A  bill  payable  at  a  banker's  must  be  presented  within  the  usual  banking- 
hours  (?Ji);  but  where  the  bill  is  payable  at  the  house  of  a  private  trades- 
man, the   presentment  need  not  be  made  within  the   banking-hours.     In 
*223     such   *case  it  has  been  held  that  a  presentment  at  eight  in  the  evening  is 
Time  of.    not  unseasonable  (?j);  and  a  presentment  at  any  time  in  the  day  or  even- 
ing is  sufficient,  if  an  answer  be  given  by  an  authorized  person  (o). 

Where  the  bill  is  payable  at  sight,  or  within  a  certain  time  after,  it  must 
be  presented  within  a  reasonable  time  (p)  (B). 

No  precise  rule  has  been  laid  down  defining  the  limits  allowed  for  pre- 

(i)  Per  Lord  Ellenborouorh,  Patience  v.  Townly,  2  Smith,  224- 

(A:)  4  T.  R.  152.  Tassel  v.  Lewis,  Ld.  Raymond,  743.  Anderton  v.  Beck,  16  East,  248.  Days  of  grace 
are  not  allowed  where  tlie  bill  is  payable  on  demand  (Chitty,  146).  A  cheque  received  on  one  day  should  be 
presented  for  pnyment  on  the  next  day.  2  Gump.  537.  Where  a  bill  was  drawn  at  C,  in  Newfoundland,  on 
the  12lh  Au?u.st,  in  duplicate,  from  which  place  there  was  a  daily  post  to  St.  John's,  and  a  post-office  packet 
from  thence  to  England  three  times  a  week,  and  the  voyage  about  18  days,  and  the  bill  was  not  presented 
for  acceptance  until  the  16th  November,  and  was  dishonoured  when  due,  and  the  jury  found  a  verdict  lor 
the  defendant,  the  Court  refused  to  disturb  it.     Straker  v.  Graham,  4  M.  &  W.  721. 

(I)  Either  in  an  action  against  the  drawee  or  an  indorsee,  for  the  fact  is  not  essential  to  the  defendant's 
legal  liability.      Tanner  v.  Beari,^  4  B.  «St  C.  312.     Contra,  Jones  v.  Morgan,  2  Camp.  407. 

(?n)  Parker  v.  Gordon,  7  East,  885.  Elford  v.  Teed,  1  M.  &  S.  28.  And  it  will  not  be  inferred  from  the 
circumstance  of  the  bill  being  presented  by  a  notary,  that  it  had  before  been  duly  presented  within  banking 
hours.     Ibid. 

(n)  2  Camp.  527.     And  see  Triggs  v.  Newnham,^  1  C.  &  P.  631. 

(o)  Garnett  v.  Woodcofk,^  1  Starkie's  C.  475;  6  M.  &,  S.  44.  See  also  Henry  v.  Lee,*  2  Ch.  124;  Whitaker 
V.  Bank  of  England,^  1  C.  M.  &  R.  744;  6  C.  &  P.  700. 

(p)  Mailman  v.  D'Eguino,  2  H.  B.  565.  And  see  Darbishire  v.  Parker,  6  East,  3;  2  H.  B.  565.  See 
Fry  V.  Hill,^  7  Tuunt.  3i)7.  Semhle,  presentnient  on  the  fourth  day  in  London,  when  drawn  at  the  distance 
of  twenty  miles  from  London,  is  witiiin  a  reasonable  time.  Ibid.  And  see  Goupy  v.  Harden,''  7  Taunt.  159. 
It  is  not  unreasonable  to  treat  bills  of  this  nature  as  not  requiring  immediate  presentment,  but  as  being  re- 
tainable  by  the  holders  for  the  purpose  of  using  them,  within  a  moderate  time  (for  indefinite  delay  cannot 
of  course  be  allowed),  as  part  of  the  circulating  medium  of  the  country.  Shute  v.  Robins,  M.  &  M.  133. 
The  question  in  such  case  is,  whether  looking  at  the  situation  and  interests  of  both  drawer  and  holder, 
there  has  been  any  unreasonable  delay  on  the  part  of  the  former  in  forwarding  the  bill  for  acceptance,  or 
putting  it  into  circulation.  Mellish  v.  Rawdon,^  9  Bing.  416.  In  the  case  of  Moule  v.  Brown,^  4  Bing.  N. 
C.  267,  it  appeared  that  a  cheque  drawn  by  F-  on  a  banker  at  Bath,  was  cashed  for  the  defendant  by  a 
branch  of  the  N.  VV.  bank  at  Malmesbury,  on  Tuesday,  March  28;  the  same  day  it  was  forwarded  to  the 
principal  N.  VV.  bank,  at  Melksliam,  twelve  miles  from  Bath;  on  Friday  the  2!st  it  was  presented  at  Bath, 
and  dishonoured.  The  Court  held,  that  the  presentment  was  not  in  time  to  give  the  N.  W.  bank  a  claim 
against  the  defendant.  Tindil,  J.  in  delivering  judgment,  said,  "The  result  of  the  cases  from  Richford  v. 
Ridge,  2  Camp.  539,  to  Baddinglon  v.  Scfdeucher,^^  4  B.  &  Ad.  752,  is  that  the  plaintiff  receiving  a  cheque 
has  till  the  following  day  to  present  it,  where  there  are  the  ordinary  means  of  doing  so.  Here  the  plaintiffs 
resided  in  a  post-town,  and  if  they  had  remitted  the  cheque  to  Bath  by  the  next  day's  post,  it  would  have 
been  presented  on  Thursday:  if  there  was  any  sufficient  cause  for  not  pursuing  that  course,  it  is  on  them  to 
ehow  it,  but  I  think  on  the  whole  of  the  facts,  they  liave  been  guilty  of  laches." 

(A)  (Where  the  maker  of  a  note  removes  from  the  state  where  he  resided  at  the  time  of  making  it,  into 
another  state,  the  hold'-r  is  not  bound  to  make  a  demand  of  the  maker  to  charge  the  indorser.  Gist  v. 
Lybrand,  3  Ohio  R.  319.) 

(B)  (Where  a  bill  of  exchange  is  made  payable  at  no  particular  time,  it  is  payable  immediately;  and  to 
charge  a  drawer  or  indorser,  it  must  be  presented  for  pavrnent  in  a  reasonable  time  after  the  receipt  of  it. 
Taylor  v.  Young,  3  Watts,  R.  339.) 
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sentmcnt  in  such  cases,  the  courts  have  cautiously  avoided  the  fixing  any 
certain  time  even  in  respect  of  an  inland  bill;  and  it  lias  been  said  that  no 
precise  rule  can  be  laid  down  upon  the  subject  [q).  The  question  of  reason- 
able time  in  tliis,  as  in  all  other  cases,  appears  to  be  a  mixed  question  of 
law  and  of  fact  (r);  but  in  the  late  case  of  Fry  v.  Hill,  the  court  seem  to 
have  considered  it  to  be  a  question  for  the  jury  (1).  It  has  been  held,  how- 
ever, that  the  plaintiff  is  not  guilty  of  laches  in  sending  a  foreign  bill, 
payable  after  sight,  into  circulation  before  acceptance  (.?),  and  in  keeping  it 
in  circulation  without  acceptance,  so  long  as  the  respective  holders  found 
convenient. 

A  cheque  payable  on  demand  need  not  be  presented  till  the  day  after 
that  on  which  it  was  given;  it  is  sufficient  to  send  ii  for  presentment  by  the 
next  day's  post  {t). 

Where  a  bill  is  accepted  payable  at  a  particular  place  {u),  the  allegation  piace  of. 
*and  proof  that  the  bill  was  presented  at  that  place  is  sufficient,  without     *224 
showing  a  presentment  to  the  acceptor  himself.     For  although  the  statute 
1  &  2  G.  4,  c.  77,  has  provided  that  the  acceptor  may  be  called  on  else- 

{q)  Per  Eyre,  C.  J.  Mailman  v.  D^Egutnc.  2  H.  B.  565;  and  per  Heatli,  J.  and  Gibbs,  C.  J.  Goupy  v.  Har- 
den, 7  Taunt.  159. 

(r)  Darbishire  v.  Parker,  6  East,  3.     See  the  rule,  infra,  p.  226. 

(s)  Goupy  V.  Harden,  7  Taunt.  159,  in  an  action  by  the  indorsee  ag'aiust  the  indorser;  and  in  Muilinan 
V.  D'Esuino,  2  H.  B.  565.     Whitaker  v.  Bank  of  England,  1  C.  M.  &  R.  744;  6  C.  &  P.  700. 

(t)  Fry  V.  Htll,  7  Taunt.  397;  and  see  the  rule  Williams  v.  Smith,  2  B.  &  A.  497,  and  infra,  p.  226. 

(u)  A  note  in  the  margin  mentioning' a  place  where  payable,  need  not  be  averred  in  the  declaration,  nor 
need  the  bill  be  proved  to  have  been  presented  there  for  payment,  it  being  treated  as  a  momorandum  only, 
and  not  as  part  of  the  contract.  Williams  v.  Waring,^  10  B.  &,  C.  2.  It  is  sufficient  that  the  bill  is  pre- 
sented at  tile  place  vphere  it  is  made  payable,  notvvithstanding  the  drawee  may  die  before  it  becomes  due, 
and  ills  representatives  may  be  ignorant  of  the  existence  of  the  bill.  Philpot  v.  Bryant,^  3  C.  &  P.  244.  A 
foreign  bill  upon  being  presented  to  the  drawees  at  their  place  of  residence  at  L.,  is  refused  acceptance;  the 
defendants,  the  correspondents  of  the  payees,  who  had  indorsed  it,  accepted  it  in  tlie  terms,  "accepted  under 
protest  for  honour  of  L.  Sf  Co.,  and  will  be  paid  for  their  account  if  regularly  protested  and  refused  when 
due,"  held,  that  as  under  such  spocial  acceptance  there  could  not  be  a  refusal  to  pay  unless  there  was  a  pre- 
sentment and  demand  of  payment,  it  was  the  duty  of  the  plaintiffs  to  present  it  to  the  drawees  on  the  day  it 
became  due,  and  at  the  place  where  they  resided,  no  other  being  designated  in  the  bill,  and  that  it  was  pro- 
perly protested  for  non-payment  at  L.,  the  usage  of  merchants  being  excluded  by  the  terms  of  the  special 
acceptance.     Mitchell  v.  Baring,^  10  B.  &  C.  4. 

(1)  [In  AtiDood  V.  Clark,  2  Greenleaf,  243,  Mellen,  C.  J.  says,  "what  is  reasonable  time,  within  which  an 
act  is  to  be  performed,  when  a  contract  is  silent  on  the  subject,  is  a  question  of  law."  S.  P.  Ellis  v.  Paige, 
1  Pick.  43.  In  cases  of  bills  of  exchange  and  notes,  the  reasonableness  of  demand  and  notice  is  now  con- 
sidered, in  New  Hampshire,  as  a  mere  question  of  law,  though  until  recently  it  was  otherwise.  Haddock  v. 
Murray,  1  N.  Hamp.  Rep.  140.  When  the  facts  are  agreed  on  or  proved,  it  is  a  question  of  law  whether 
demand,  notice,  &c.  are  within  a  reasonable  time.  Fiirman  v.  Haskin,  2  Cainos'  Rep.  369.  Bryden  v. 
Bryden,  11  Johns.  188.  Whitwell  Sf  at.  v.  Johnson,  17  Mass.  Rep.  453.  In  Pennsylvania,  it  is  said  in 
several  cases,  that  what  constitutes  reasonable  notice  is  matter  of  fact  for  the  jury  to  determine.  Rohertson 
V.  Vogle,  1  Dallas,  255.  Mallory  v.  Kirwan,  2  Dallas,  192.  Warder  v.  Carson's  Ex'ors,  ibid.  129.  1 
Ycutes,  531.  Ball  v.  Dennison,  4  Dallas,  165.  Bank  of  North  America  v.  Pettit,  ibid.  233.  In  one  case, 
however,  M'Kean,  C,  J.  says,  what  is  reasonable  notice,  where  the  parties  live  in  the  same  city,  or  near  to 
each  other,  is  now  settled  to  be  matter  of  law,  thoutrh  the  strictness  required  in  England  has  not  obtained 
in  Pennsylvania.     Bank  of  North  America  v.  M-Knight,  1  Yeates,  147. 

In  New  Jersey,  the  question  whether  reasonableness  of  notice  is  to  be  decided  by  the  court  or  by  the  jury 
seems  not  to  be  settled,  Ferris  v.  Saxton,  1  Southard's  Rep.  1.  In  Maryland,  the  court  decide  this  question. 
Phillips  V.  MCurdy,  1  Har.  &  J.  187. 

The  strict  rule  of  the  English  law  respecting  non-payment  of  bills  has  not  prevailed  in  North  Carolina. 
What  shall  be  reasonable  notice  depends  on  the  local  situation  and  respective  occupations  and  pursuits  of  the 
parties — of  which  it  seems  the  court  are  to  judge.  London  v.  Howard,  2  Hay  w.  332.  Austin  v.  Rodman,  1 
Hawks,  195. 

In  Kentuckv,  reasonable  diligence  in  giving  notice,  &c.  is  matter  of  law  to  be  decided  by  the  court. 
Dodge  V.  Bank  of  Kentucky,  2  Marsh.  616.     Nohle  v.  Bank  of  Kentucky,  3  Marsh.  264. 

See  Taylor  v,  Bryden,  8  Johns.  173  ,and  Field  v.  Nickerson,  13  Mass.  Rep.  131,  where  the  question  of 
reasonable  notice  seems  to  have  been  considered  as  a  mixed  question  of  law  and  fact.] 
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Present. 

ment, 

where. 


where,  notwithstanding  the  Hmitation  in  his  acceptance,  yet  it  is  not  com- 
pnlsory  on  the  holder  to  go  elsewhere  {x). 

If  the  presentment  be  at  the  place  mentioned  in  the  acceptance,  proof  of 
the  acceptor's  hand-writing  is  essential,  otherwise  it  would  not  appear  that 
the  place  mentioned  in  the  acceptance  was  appointed  by  him  (y). 

If  a  holder  of  a  bill  payable  after  sight  keep  it  without  either  presenting 
it  or  putting  it  into  circulation,  he  is  guilty  of  laches,  and  cannot  recover  (z). 

Proof  of  presentment  of  a  bill  to  a  banker's  clerk  at  the  clearing-house, 
is  sufficient  («).  If  the  bill  has  been  accepted  by  the  agent  of  the  drawee, 
who  is  abroad,  it  must  be  presented  to  that  agent  for  payment  (b). 

Where  the  acceptor  is  dead,  presentment  must  be  made  to  his  executor 
or  administrator,  and  if  there  be  none,  at  the  house  of  the  deceased  (c)  (A). 
If  the  bill  be  payable  at  a  particular  place  it  is  not  necessary  to  present  it 
to  the  executor  (d). 

If  a  note  be  made  payable  at  a  particular  house,  a  demand  of  payment 
at  that  house  is  a  demand  on  the  maker  (e).  Where  a  note  was  made  pay- 
able at  the  house  of  C,  who  was  the  banker  of  ^.,  and  in  the  course  of 
business  was  indorsed  to  C,  it  was  held  that  it  was  unnecessary  to  make 
any  demand  upon  the  maker  (/).  If  the  maker  or  acceptor  be  dead,  the 
note  or  bill  should  be  presented  to  his  representative,  if  he  lives  within  a 
reasonable  distance  (g). 

Presentment  at  a  banker's  must  be  within  banking-hours,  in  other  cases 
must  be  at  a  reasonable  hour;  presentment  between  seven  and  eight  in  the 
evening  is  reasonable  (A). 

*An  allegation  of  the  presentment  of  a  bill  to  P.  P.  (the  bill  having  been' 
accepted  by  P.  P.,  No.  6,  Budge  Row,)  is  proved  by  showing  that  the 
holder  went  to  No.  6,  Budge  Row,  and  found  it  shut  up,  no  one  being 
there  (i). 

See  the  statute  6  &  7  W.  4,  c.  58,  as  to  a  bill  accepted  supra  protest  for 
honour. 

3dly.  The  default  of  the  drawee  or  acceptor. — Where  a  bill  is  payable 
so  many  days  after  sight,  the  plaintiff  must  prove  a  presentment  for  ac- 
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Proof  of 
dishonour. 


(z)  De  Bergareche  v.  Pillin,^  3  Bing.  476.  And  see  Hawkey  v.  Borwick,^  4  Bing.  135.  Turner  v.  Hay. 
de?j,3  4  B.  &C.  2;  Bayley  on  Bills,  178.  Whether  the  house  be  mentioned  in  tlie  bill  or  note,  or  in  the 
margin,  or  in  the  acceptance  only,  that  is  the  proper  place  of  presentment.  See  Macintosh  v.  Hayden,  My. 
&  Mo.  362.  Under  an  allegation  that  the  bill  was  duly  presented,  without  stating  an  acceptance,  the  plain- 
tiff may  prove  a  presentment  at  the  place  mcr.tioned  in  tlie  acceptance.     Parks  v.  Edge,  1  C.  &.  M.  429. 

(y)  Sedgwick  v.  Ja^er,'^  5  C.  &  P.  1 99.  (z)  2  H.  B.  565. 

(a)  Reynolds  v.  Chittle,  2  Camp.  595.     Harris  v.  Parker,  3  Tyr.  370. 

(6)  Phillips  V.  Astling  and  others,  2  Taunt.  206. 

(c)  Molloy,  b.  2,  c.  10,  s.  34.     Chitty  on  Bills,  317.  (d)  Philpott  v.  Briant,^  3  C.  &  P.  244. 

(e)  Saunderson  v.  Judge,  2  H.  B.  509.  Bowes  v.  Howe,''  5  Taunt.  30.  Where  the  bill  was  taken  to  the 
house  of  which  the  drawer  was  described  in  the  bill,  and  the  party  was  informed  by  a  woman  in  the  pas- 
sage that  the  drawer  was  gone,  and  it  was  shown  by  the  defendant  that  the  woman  was  a  lodger,  and  that 
the  drawer  having  quitted  the  premises,  no  one  had  heard  of  the  message  so  communicated,  it  was  held  to 
be  evidence  from  wliich  the  jury  might  infer  that  she  was  an  inmate,  and  that  the  presentment  was  suffi- 
cient.    Buxton  V.  Jones,  1  M.  &  G.  83. 

(/)  Saunderson  v.  Judge,  2  H.  B.  509.  In  that  case  the  note  was  made  payable  at  the  banker's  merely 
by  means  of  a  memorandum  indorsed  at  the  foot;  and  the  court  were  of  opinion  that  the  averment  of  a  pre- 
sentment according  to  that  note  was  unnecessary. 

ig)  Bayley,  O.  B.  95. 

(h)  Wilkins  v.  Jadis,''  2  B.  &  Ad.  188;  2  M.  &  M.  141.     Barclay  v.  Bayley,  Camp.  527. 

(i)  Hine  v.  Allely,»  4  B.  &  Ad.  624. 


(A)  (Where  the  maker  of  the  note  having  died  on  the  day  of  maturity,  the  notary  on  calling  at  his 
dornicil  and  being  informed  of  his  death,  did  not  demand  payment  of  his  heirs  or  representatives,  but  pro- 
tested the  note  for  non-payment,  and  notified  the  indorser,  held,  that  the  circumstances  did  not  excuse  the 
want  of  demand  and  that  the  indorser  was  discharged.     Toby  v.  Maurian,  7  Louis.  R.  495.) 
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ceptance  (k).  But  in  other  cases  it  is  sufficient  to  prove  a  presentment  for 
payment  when  the  bill  becomes  due  and  a  refusal  to  pay  (/)  (A);  and  if  a 
previous  acceptance  be  unnecessarily  alleged,  it  need  not  be  proved  (m). 
It  is  sufficient  to  prove  a  presentment  for  acceptance,  and  a  refusal  to 
accept  at  any  time  before  the  bill  becomes  due,  for  upon  the  dishonour  the 
drawer  becomes  liable  (;i)  immediately.  (1)  (B).  It  is  also  sufficient  to 
show  that  the  drawee  refused  to  accept  according  to  the  form  of  the  bill; 
and  evidence  is  inadmissible  for  the  purpose  of  proving  that  the  mode  of 
payment  proposed  would  have  been  equivalent  to  a  payment  according  to 
the  terms  of  the  bill  (o).  The  plaintiff  must  prove  that  the  refusal  came 
from  the  defendant;  it  is  not  sufficient  therefore  to  produce  a  witness  who 
went  to  the  drawee's  residence,  and  was  there  told  by  some  one  that  the 
bill  would  not  be  honoured  {p). 

4thly.  Notice  to  the  drawer  {q). — The  general  rule  is  that  the  plain- Notice— 
tiff  must  prove  that  he  has  used  due  diligence  in  giving  notice  of  the  General 
default;  and  whether  due  diligence  has  been  used  is  usually  a  question  of ''"'^" 
law,  but  dependent  on  facts,  such  as  the  situation  of  the  parties,  their 
places  of  abode,  and  the  facility  of  communication  (r). 

(it)  Chitty.  O.B.  122. 

(/)  B.  N.  P.  269.  Bright  v.  Punier,  3  East,  433.  Ballingalls  v.  Gloster,  3  East,  481.  See  Macarty  v. 
Barrow,  Str.  949. 

(m)  Tanner  v.  Bean,^  4  B.  &  C.  312;  contra,  Jones  v.  Morgan,  2  Camp.  474. 

(n)  B.  N.  P.  269.  Bright  v.  Furrier,  3  East,  483.  Ballingalls  v.  Gloster,  3  East,  4S1,  See  Macarty  v. 
Barrow,  Str.  949. 

(0)  Boehm  v.  Garcias,  1  Camp.  C.425.  (/))  Cheek  v.  Roper,  5  Esp,  C.  175. 

{q)  Dagglish  V.  Weatherhy,  2  Bl.  R.  747.  Notice  to  the  acceptor  m  an  action  against  the  drawer  of  a  bill, 
payable  at  a  particular  place,  is  unnecessary.     Edwards  v.  Dick,^  3  B.  &  A.  212. 

(r)  .See  Darbyshire  v.  Parker,  6  East,  3;  2  Camp.  602.  Tindal  v.  Brown,  1  T.  R.  167.  But  see  Lord 
Kenyon's  opinion  in  Hilton  v.  Shepherd,  6  East,  14.  n.;  and  see  the  ordinary  rule,  iiifra,  n.  (tr).  By  Ihe  st. 
7  &."8  G.  4,  c.  15,  s.  1,  where  bills  of  exchange  becoming-  due  on  the  day  preceding  Good  Friday  or  Christ- 
mas-day are  dishonoured,  notice  thereof  may  be  given  on  tiie  day  after  such  Good  Friday,  &c.  sec.  2.  Bills 
of  exchange  becoming  due  on  fast  or  thanksgiving  days,  to  be  payable  the  day  ne,\t  preceding  such  fast  or 

(A)  (Absence  of  the  drawer  from  home,  when  called  on  for  acceptance,  is  not  a  refusal  to  accept.  Bank 
of  Washington  v.  Triplelt,  4  Peters,  35.  A  notice  sent  through  the  post  office  to  the  maker  of  a  note,  is  not 
such  a  demand  as  the  law  requires,  where  his  residence  is  supposed  to  be  ascertained.  Sluckert  v.  Anderson, 
3  VVhart.  116.  In  an  action  on  a  promissory  note  payable  at  a  lime  and  place  certain,  it  is  not  necessary 
for  the  plaintiff  to  aver  and  prove  a  presentment  at  such  lime  and  place;  and  it  is  incumbent  on  the  defendant 
to  show  by  way  of  defence  that  he  was  ready  to  pay  at  such  time  and  place.  Payson  v.  Whitcomb,  15 
Pick.  R.  212.  See,  also.  Granite  Bank  v.Ayres,  16  Pick.  392.  Shaw  v.  Read,  12  Pick.  132.  [Going  with 
a  note  to  the  maker's  place  of  business  in  business  hours,  to  demand  payment,  and  finding  it  shut,  is  tanta- 
mount to  a  personal  demand.  Shed  v.  Bret  Sf  Trustee,  1  Pick.  413.  So  if  a  notary  go  to  the  maker's 
house,  and  find  it  shut  up,  and  that  he  is  out  of  town,  it  is  a  sufficient  demand.  Ogden  v.  Cowley,  2  Johns. 
274.  But  in  North  Carolina,  it  is  held  that  in  such  case,  "some  endeavour  must  be  used  to  find  the  maker." 
Sullivan  v.  Mitchell,  1  Car.  Law  Repts.  482.]  If  a  notary  testifies  that  it  is  his  usual  custom  to  send  written 
notice  of  protest  by  post,  on  the  evening  of  the  day  on  which  a  bill  is  dishonoured,  to  the  indorser  or  drawer, 
and  believes  he  gave  such  notice  to  the  indorser  in  the  case  in  question,  this  is  prima  facie  evidence  to 
support  the  averment  of  due  notice  to  tiic  indorser.  Miller  v.  Huckley,  5  Johns.  375.  The  notarial  book  of 
a  deceased  notary  is  evidence  of  the  fact  it  states  respecting  protest  notice,  &c.  Back  v.  Cooper,  1  Harring. 
10.) 

(1)  [Sterry  v.  Robinson,  1  Day,  11.  Watson  Sf  al.  v.  Loring  Sf  al.  3  Mass.  Rep.  557.  Lenox  v.  Cook,  8 
Mass.  Rep.  460.  Mason  v.  Franklin,  3  Johns.  2U2.  Weldon  v.  Buck,  4  Johns.  144.  Taan  v.  Le  Gaux,  I 
Ycatcs,  204.     Winthrop  v.  Pepoon,  1  Bay.  468,  ace] 

(B)  (An  action  cannot  be  brought  on  the  third  day  of  grace  against  a  maker  of  a  promissory  note.  Osborn 
V.  Moncure,  3  Wend.  170.  See,  also.  Church  v.  Clark,  21  Pick.  310.  The  Savings  Bank  of  Newhaven  v. 
Bates,  8  Conn.  R.  505.  But  it  has  been  held,  that  the  acceptor  of  a  bill  of  exchange  for  the  accommodation 
of  the  drawer,  may  pay  it  on  the  last  day  of  grace,  before  the  commencement  of  business  hours,  and  forth- 
with bring  his  action  against  the  drawer  to  recover  an  indemnity.  Whitwell  v.  Bingham,  19  Pick.  117. 
Suit  may  be  brought  against  the  indorser  of  a  promissory  note  on  the  very  day  a  note  becomes  due  after 
demand  and  notice,  for  there  is  then  a  breach  of  contract.  City  Bank  v.  Cutter,  3  Pick.  418.  Shed  v.  Brett, 
1  Pick.  401.  The  maker  of  a  promissory  note  is  bound  to  pay  it,  upon  demand  made  at  any  seasonable  hour 
of  the  last  day  of  grace,  and  may  be  sued  on  that  day,  if  he  fail  to  pay  on  such  demand.  Staples  v.  Franklin 
Bank,  1  Metcalf,  R.  43.) 
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By  whom.      It  is  sufficient  to  prove  that  the  defendant  had  due  notice  from  any  party 

to  the  bill  (s)  (1).    If  the  drawer  receive  due  notice  from  his  own  indorsee, 

he  is  liable  to  a  subsequent  indorsee,  from  whom  he  received  no  direct 

notice  (/). 

*226         *A  bill  indorsed  in  blank  having  been  left  at  an  attorney's  office  to  be 

Proof  of    presented  by  him,  was  on  presentation  dishonoured;  a  letter  written  by 

dishonour,  the  attorney  to  the  drawer  was  held  to  be  a  sufficient  notice  of  dishonour, 
although  he  did  not  state  on  whose  behalf  he  applied  (ti). 

Upon  the  guarantee  of  the  price  of  goods  to  be  paid  for  by  bill,  it  was 
held  that  notice  of  dishonour  should  be  given  both  to  the  drawer  and  to 
the  party  who  guaranteed  the  payment,  unless  both  were  bankrupts  (x). 

Notice  should  be  given  to  all  whom  the  holder  means  to  sue  (2);  if  he 
give  notice  only  to  an  intermediate  party,  it  will  not  be  sufficient  as  to  a 
prior  party  unless  he  has  otherwise  received  due  notice  (y). 

Time  of.  Notice  of  dishonour  may  be  given  immediately  on  the  refusal  to  pay, 
without  waiting  to  see  whether  tiie  bill  will  be  taken  up  in  the  course  of 
the  day  (r).  The  general  rule  as  to  time,  is,  that  if  the  parties  live  in  the 
same  town,  notice  shall  be  given  the  next  day;  if  in  different  places,  by 
the   next  day's   post  (a)  (3).     Where  the  holder  received  notice  of  the 

llianksgiving  day,  sec.  3.  Good  Friday,  Christmas-day,  as  regards  bills  of  exchange,  to  be  treated  as  the 
Lord's  Day.  A  party  who  receives  notice  on  a  Sunday,  Good  Friday,  or  Christmas-day,  is  in  the  same 
situation  as  if  it  had  not  readied  liim  till  the  next  day.  Bray  v.  Hudwen,  5  M.  &  S.  63.  A  Jew  is  not 
obliged  to  forward  a  bill  on  the  day  of  a  grand  religious  festival.  Lindo  v.  Unsworlh,  2  Camp.  602.  If 
notice  be,  in  fact,  given  before  action  brought,  although  not  at  the  proper  time,  yet  proof  of  having  used 
diligence  will  satisfy  the  allegation  of  notice  liaving  been  given.     Harris  v.  Richardsoj},^  4  0.  &  P.  522. 

(s)  2  Camp.  177.  Rosher  v.  Kieran,  4  Camp.  87.  Shaw  v.  Crcft,  2  Camp.  373.  Wilson  v.  Swabey,^  I 
Stariue's  C.  34.  Jamieson  v.  Swinlon,  2  Camp.  373.  Gunson\.  Metz,^  1  B.  &,C.  193.  Chapman  v.  Keane,* 
3  Ad.  &.  Ell.  606.  But  see  ex  parte  Barclay,  7  Vez.  jun.  598;  and  Tindal  v.  Brown,  1  T.  R.  167.  In  that 
case  time  had  been  given  to  the  maker  of  the  note.  A  notice  given  by  one  not  a  party  to  the  bill  is  insuffi- 
cient. Sleioart  v.  Kennett,  2  Camp.  177.  [See  Haslett  v.  Poultney,  1  Nott  &  McCord,  456.  Bower  v. 
Wooion,  2  Taylor,  70.     Stafford  v.  Yates,  18  Johns.  327.] 

(t.)  Shaw  V.  Croft,  2  Camp.  373. 

(«)  Woodthorpe  v.  Laws,  2  M.  &  W.  lOD.  (x)  2  Taunt.  206. 

(y)  Biiyley  on  Bills,  209.  Notice  to  the  drawer's  attorney  is  not  sufficient.  Croft  v.  Smith,  1  M.  &  S. 
554.  Where  the  drawee  i.s  dead,  notice  is  to  be  given  to  his  executors  or  administrators.  Where  a  bank- 
rupt has  left  his  house,  notice  should  be  left  there,  and  with  the  messenger  when  he  is  in  possession.  Ex 
parte  Johnson,  1  Mont.  &  Ayr.  622.  Where  an  indorsee  was  abroad,  but  had  a  house  in  England,  and  the 
notice  was  sent  to  his  liousc,  and  the  bill  was  shown  to  his  wife,  it  was  held  to  be  sufficient.  Cromwell  v. 
Hynrow,  2  Esp.  C.  511.     Honseffo  v.  Coime,  2  M.  &  W.  348. 

(2)  3  Camp.  193.     And  see  Wright  v.  Shuwcross,  2  B.  &  A.  501. 

(a)  Williams  v.  Smith,  2  B.  &  A.  496,  where  it  was  held  that  notice  of  the  dishonour  of  bills  must  be 
given,  or  presentment  made,  by  the  post  on  the  day  following  that  on  which  the  party  receives  the  bills,  or 
notice  of  tiie  dishonour;  and  the  Court  said,  that  if  it  were  to  be  the  next  practicable  post,  difficult  questions 
of  fact  would  often  be  raised,  and  uncertainty  would  arise  from  peculiar  local  situations.     Where,  there- 

(1)  [Notice  by  the  drawee  who  has  refused  to  accept  the  bill,  is  not  sufficient — he  not  being  a  party  or 
chargeable  in  virtue  of  the  bill.  Stanton  S(  al.v.  Blossom  Sf  al.  14  Mass.  Rep.  116.  Notice  or  demand, 
however,  may  be  given  or  made  by  a  notary.  Hartford  Bank  v.  Stedman,  3  Conn.  Rep.  489.  Shed  v.  Brett, 
Pick.  401.] 

(2)  [So  if  the  indorser  of  a  note  be  dead  at  the  time  it  becomes  payable,  and  there  are  executors  or  admi- 
nislrators  known  to  the  holder,  notice  of  non-payment  must  be  given  to  them.  Merchant's  Bank  v.  Birch''s 
Ex'ors,  17  Johns.  25.  But  where  a  note  fell  due  on  the  22d  December,  and  the  indorser  died  at  sea  on  the 
12th  December,  but  his  death  was  not  known  to  the  holder  until  March  following,  and  the  bill  was  not 
proved,  nor  letters  testtimeiitary  granted  until  April;  it  was  held  that  a  n'ltice  of  non-payment  left,  at  the 
time,  at  the  dwelling  house  of  the  indorser,  his  last  place  of  residence  in  New  York,  and  also  sent  to  his 
family,  who  had,  a  short  lime  bc(brc,  removed  mto  the  country,  was  sufficient  to  support  an  action  against 
the  executors  of  the  indor.ser,  without  showing  notice  to  them  of  the  non-payment,  ibid.  S.  P.  Stewart's 
V.  Eden's  Ex'ors,  2  Caines'  Rep.  124.  Sec  Frice  v.  Young,  1  Nott  &  McCord,  438.  Hale  v.  Burr,  12 
Mass.  Rep.  hCu] 

(3)  [  Whitwell  S(  al.  v.  Johnson,  17  Mass.  Rep.  453.  Shed  v.  Brett,  1  Pick.  401.  Ireland  v.  Kip,  11  Johns. 
231.  Dodge  v.  Bank  of  Kentucky,  2  Marsh.  616.  Robinson  v.  Ames,  20  Johns.  146,  ace.  See  post.  p.  269. 
note  (1).] 
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dishonour  on  Sunday,  notice  by  him  by  Tuesday's  post  was  held  to  be 
sufficient  (b).     Where  the  dishonour  was  on  Saturday  at  nine,  ihe  notice 
to  the  plaintiff  on  Monday,  at  Knightsbridge,  by  his  banker,  and  notice  by 
the  plainiifFto  *the  indorsee  in  Tottenham-court-road  on  Tuesday,  it  was    *227 
held  to  be  sufficient  (c).     Notice  by  a  letter  put  into  the  two-penny  post- Time  of 
office  after  five  o'clock  in  the  afternoon  of  the  day  after  that  on  which  thenot''^^* 
party  knew  of  the  dislionour,  was  held  to  be  insutlicient  (d);  but  where 
the  letter  in  the  usual  course,  would  reach  the  defendant  on  the  evening 
of  the  day  following  that  on  which  the  bill  was  dishonoured,  it  was  held 
to  be  sufficient  although  the  parties  resided  within  a  short  distance  of  each 
other  (e).    Where  notice  was  given  to  a  Jewish  indorser  on  the  Sth,  which 
was  a  great  Jewish  festival,  it  was  held  that  it  was  not  necessary  for  him 
to  give  notice  by  the  general  post  till  the  9th  (/).     Where  the  indorsee, 
Hving  in  Holborn,  gave  notice  to  the  indorser,  living  at  Islington,  by  nine 
the  next  night,  it  was  held  to  be  reasonable  notice  (^). 

A  bill  was  received  by  a  traveller  for  the  plaintiff,  who  transmitted  it  to 
his  principal;  the  bill  being  dishonoured,  the  latter  wrote  to  his  traveller  to 
inquire  from  whom  he  received  it,  and  on  receiving  the  requisite  information 
gave  notice  to  the  defendants,  and  it  was  held  to  be  sufficient  (h). 

An  attorney  who  is  employed  to  discover  the  residence  of  a  party  to  a 
bill,  has  on  discovery  made,  as  in  the  case  of  a  banker,  a  day  to  consult  his 
employer,  and  it  is  sufficient  if  he  forward  the  information  to  him  on  the 
succeeding  day  (l). 

Where  a  bill  is  dishonoured  abroad,  notice  by  the  first  direct  and  regular 
mode  of  conveyance,  whether  it  be  an  English  or  a  foreign  ship,  is  suffi- 
cient; the  holder  is  not  bound  to  send  such  notice  by  the  accidental,  though 
earlier,  conveyance,  of  a  foreign  ship  (k). 

fore,  country  bank  notes  were  received  on  Friday,  and  transmitted  partly  by  the  Saturday  and  partly  by  the 
Sunday's  post,  so  that  both  were  received  in  London  on  iVIonday,  and  were  presented  on  Tuesday  and 
dishonoured,  the  Court  held  that  tiie  holder  had  not  been  guilty  of  laches,  although  he  had  received  the  note 
several  hours  before  the  post  went  off  on  Friday.  Jbid.  And  fiee  Tindal  v.  Brown,  1  T.  R.  167;  Puckford 
V.  Maxwell,  6  T.  R.  52;  and  Wright  v.  Shawcross,  2  B.  &  A.  501.  It  has  been  doubted  whether  it  is  suffi- 
cient that  tiie  drawer  should  have  had  notiee  in  as  many  days  as  there  are  intermediate  indorsers  between 
himself  and  the  plaintiff.  Lord  EUenborough  ruled  in  tiie  neo-ative  in  Marsh  v.  Maxwell,  2  Camp.  210;  and 
the  same  point  was  decided  in  Turner  v.  Leach, ^  4  B.  &  A.  451.  See  M'Queen  v.  Farquhar,  11  Ves.  478; 
and  infra,  23t.  Where  tl;erc  is  a  post  on  tlie  day  when  the  party  receives  notice,  and  none  on  the  follow- 
ing day,  it  is  sufficient  to  send  notice  on  the  third  da}'.  Geill  v.  Jeremy,  M.  &  M.  61.  Notice  on  the  day 
on  which  the  bill  becomes  due  is  not  too  soon.  Burridge  v.  Manners,  3  Camp.  193.  Unless  the  acceptor 
afterwards,  and  on  the  same  day,  pays  the  bill.  Hartley  v.  Case,  1  C,  &  P.  556.  A  party  receiving  notice 
of  dishonour  need  not  give  notice  to  the  party  above  him  till  the  next  post  after  the  day  on  which  he  him- 
self receives  the  notice,  although  he  might  easily  give  it  on  that  day,  and  there  is  no  post  on  the  day  follow- 
ing. Geill  V.  Jeremy,-  1  M.  &  M.  61.  A  bill  drawn  by  bankers  in  the  country  on  their  correspondents  in 
town,  payable  after  sight,  is  indorsed  to  the  traveller  of  the  plaintiffs  on  their  account;  he  transmits  it  to 
them  after  an  interval  of  a  week,  and  they,  two  days  afterwards,  send  it  for  acceptance,  which  is  refused, 
the  drawer  having  become  a  bankrupt;  if  the  bill  had  been  sent  by  the  traveller  to  his  employers  on  the 
receipt,  they  would  have  been  able  to  have  got  it  accepted  before  the  bankruptcy.  Held,  that  there  was  no 
laches  in  the  traveller  or  his  employers.     Shute  v.  Robins,^  1  M.  &  M.  133. 

An  averment  of  notice  is  satisfied  by  proof  of  notice  within  a  reasonable  time,  without  stating  the  special 
circumstances  which  render  earlier  notice  unnecessary.  Firth  v.  Thrush,'^  8  B.  &  C.  387.  Sharp  v.  Bayley,^ 
9  B.  &  C.  44. 

(h)   Wright  V.  Shawcross,  2  B  &  A.  501. 

(c)  Harjnes  v.  Birks,  3  B.  &  P.  599. 

{d)  3  Camp.  108;  Bay.  125.     Scott  v.  Lifford,  9  East,  347;  and  see  Langdale  v.  Trimmer,  15  East,  291. 

(e)  Hilton  v.  Fairclough,  2  Camp.  G33,  (/)  Ibid.  602. 

ig)  2  Taunt.  224;  and  see  Hilton  v.  Shepherd,  6  East,  14,  n.  Where  there  were  five  indorsers,  A.  B.  C.  D.  E. 
all  living  near  London,  notice  of  dishonour  on  the  same  day  to  E.,  and  on  the  next  to  D.,  was  held  to  be 
sufficient. 

{h)  Baldwin  v.  Richardson,^  1  B.  &.  C.  45.  (i)  Firth  v.  Thrush,^  8  B.  &  C.  387. 

{k)  Mailman  v.  D'Eguino,  2  H.  B.  565. 
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Manner  of      It  is  not  jiecessary  to  prove  a  notice  in  writing  (/)  (A).     It  is  sufficient 
the  notice,  to  prove  a  reasonable  endeavour  to  give  notice,  as  by  sending  an  agent 
to  the   drawer's  country  house,  who   used  his  endeavours  to  give  the 
notice  {m)  (B). 
By  the  To  prove  a  notice,  it  is  sufficient  to  show  that  a  letter,  announcing  the 

post.  dishonour,  and  directed  to  the  defendant  (n),  was  put  into  the  proper  post- 

office  (o),  or  that  such  a  letter  was  left  at  the  defendant's  house  [p). 
*228  ^Notice  by  a  letter  put  into  the  twopenny  post,  has  been  deemed  to  be  suffi- 
cient, although  the  parties  lived  within  a  short  distance  of  each  other  (g); 
but  it  should  appear  that  the  letter  was  put  into  the  receiving-house  in  suf- 
ficient time  to  be  delivered  to  the  party,  according  to  the  course  of  the  post, 
within  the  time  of  legal  notice  (r).  And  in  the  case  of  a  foreign  bill  also, 
the  delivery  of  a  letter  at  the  post-office  has  been  held  to  be  sufficient  evi- 
dence of  notice  (s).  Where  there  is  no  post,  it  is  sufficient  to  prove  that 
notice  was  sent  by  the  ordinary  mode  of  conveyance  (/)  (1). 

Where  a  bill  was  indorsed  in  Jamaica  by  J2.,  who  remained  there  after 
the  dishonour  of  the  bill,  but  whose  usual  residence  was  in  England,  it  was 
held  that  proof  of  notice  of  the  dishonour  left  at  his  residence  in  England 

(/)  Cross  V.  Smith,  1  M.  &  S.  545.  Housego  v.  Cowne,  2  M.  &  W.  348.  Phillips  v.  Gould,^  8  C.  &  P. 
355.  Notice  to  the  drawers  by  sending  to  their  countings-house  during  the  hours  of  business  on  two  sue- 
cessive  days,  knocking  there  and  making  noise  sufficient  to  be  heard  by  persons  within,  and  waiting  there 
several  minutes,  the  inner  door  being  locked,  is  sufficient,  without  leaving  notice  in  writing  or  sending  by 
the  post,  although  some  of  the  drawers  live  at  a  small  distance  from  the  place.  Woodthorpev.  Lomas,2  M. 
&  W.  109. 

(m)  As  where  such  agent  went  to  the  drawer's  counting-house  on  two  successive  days,  during  hours  of 
business,  knocked  there,  and  made  sufficient  noise  to  be  heard  by  persons  within,  and  waited  there  several 
minutes,  the  inner  door  being  locked.     Cross  v.  Smith,  1  M.  &  S.  545. 

(n)  Notice  to  an  indorser,  addressed,  'Mr.  Haynes,  Bristol,''  was  held  to  be  too  general.  Walter  v.  Haynes^ 
1  R.  &  M.  149.  It  is  otherwise  in  an  action  against  the  drawer  of  a  bill  dated  general!}'.  Where  the  bill 
was  dated  Manchester,  Abbott,  C.  J.  held  that  it  was  sufficient  to  direct  a  letter  to  the  drawer,  'at  Manches- 
ter,' generally.  Mann  v.  Moors,^  R.  &  M.  249.  So  where  a  party  drew  a  bill,  dating  it  generally  London. 
Clarke  v.  Sharpe,  3  M.  &  W.  166. 

(0)  Poihier,  148;  Bay.  119;  2  H.  Bl.  Scott  v.  Lifford,  9  East,  347;  1  Camp.  246.  Saunderson  v.  Judge, 
2H.  B.509. 

(p)  1  Esp.  C.  5.  [Smith  v.  Bank  of  Washington,  5  Serg.  &  Rawlc,  322.  Sm,edes  v,  Ulica  Bank,  20 
Johns.  372.] 

(q)  Hilton  v.  Fairclough,  2  Camp.  633.     Scott  v.  Lifford,  9  East,  347;  1  Camp.  246. 
(r)  Smith  v.  Mullett,  2  Camp.  208.     Hilton  v.  Fairclough.,2 Cmmp.  633. 
(s)  2  H.  Bla.  509;  6  East,  3,  9;  7  East,  385;  3  Esp.  C.  54. 
(0  Bayley,  O.  B.  128. 

(A)  (Caylev  v.  Stevens,  4  Wend.  556.) 

(B)  (Where  there  is  no  dispute  as  to  the  facts,  the  Court  must  determine  the  question  of  diligence  used  to 
charge  an  indorser,  and  the  sufficiency  of  the  notice,  and  not  submit  these  questions  to  the  jury.  Remerv. 
Downer,  23  Wend.  620.  It  is  settled,  that  whether  or  not  due  diligence  was  used  in  making  inquiry  for  the 
indorser  is  a  mixed  question  of  law  and  fact.  The  court  are  to  give  their  opinion  on  the  law  to  the  jury 
according  to  the  circumstances  as  they  appear;  but  the  jury  must  decide  the  fact  whether  there  was  due 
diligence  or  not.  Stuckert  v.  Anderson,  3  Whart.  116.  Verbal  notice  of  the  non-payment  of  a  note  is  suffi- 
cient Rahm  V.  Philadelphia  Bank,  1  Rawle,  335.  It  is  not  necessary  that  the  notice,  when  sent  by  mail, 
should  be  addressed  to  the  post-office  neffrest  the  residence  of  the  party  when  there  were  several  post-offices 
in  the  same  town.  Remer  v.  Downer,  23  Wend.  R.  620.  S.  P.  Gist  v.  Lybrand,  3  Ohio,  318.  Notice  of 
non-payment  of  a  note,  erroneous  in  amount,  and  directed  on  its  face  to  a  person  other  than  the  one  sought 
to  be  charged  as  indorser,  is  not  sufficient,  although  it  be  directed  on  its  outside  to  the  indorser  of  the  note 
described  in  the  declaration.  Ibid.  See  further  Davis  v.  Williams,  Peck.  191.  Barker  v.  Hall,  Mart.  & 
Yerg.  183.  Where  a  party  to  a  bill  of  exchange  is  a  transient  person,  having  no  known  residence,  notice  of 
protest  sent  by  the  first  mail  to  a  place  to  which  he  very  frequently  resorts,  is  sufficient.  And  if  he  shows 
that  another  place  is  his  usual  resort,  as  his  home,  still  if  it  appears,  that  if  the  notice  had  been  sent  there, 
he  could  not  have  received  it  sooner  than  he  did,  it  must  be  deemed  sufficient.  M'Lain  v.  Waters,  9 
Dana,  55.) 

(1)  [In  the  Bank  of  Logan  v.  Butler,  3  Littell's  Rep.  498,  the  court  in  Kentucky  held  that  where  an  in- 
dorstr  lived  in  the  country  and  not  on  a  post-road,  a  special  messenger  ought  to  be  employed,  or  other  means 
used  to  convey  the  notice  with  the  same  despatch  and  certainty  as  it  would  go  between  places  where  there 
are  post-offices.    See  post,  259.] 
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was  sufficient  (ic).  Proof  that  the  letter  containing  notice  was  deHvered 
to  the  person  in  whose  house  the  defendant  lodged,  for  the  defendant,  and 
was  next  morning  thrown  into  the  plaintiff's  house,  was  held  to  be  pre- 
sumptive evidence  of  notice  (.r).  It  is  insufficient  to  prove  that  notice  was 
given  on  one  of  two  days,  where  the  notice  on  the  latter  day  would  not  be 
in  time;  for  the  plaintiff  is  bound  to  show  that  he  has  given  proper 
notice  (y).  It  seems  to  have  been  doubted  whether  parol  evidence  of  the 
contents  of  the  letter  announcing  the  dishonour  be  admissible,  unless  notice 
to  produce  the  letter  be  first  proved  (z)  (1).  It  has  since  been  held,  upon 
a  conference  of  all  the  Judges,  that  it  is  unnecessary  to  give  such 
notice  (a). 

Where  a  notice  sent  to  the  drawer  of  a  bill  arrives  too  late  in  consequence 
of  misdirection,  it  is  a  question  for  the  jury  whether  the  holder  has  used 
due  diligence  (b). 

A  notice  is  good  although  it  be  accompanied  by  an  intimation  that  the  Contents 
holders  had  reason  to  believe  that  a  friend  of  the  acceptor's  would  take  up  of  notice, 
the  bill  in  a  few  days,  and  that  they  would  hold  the  bill  (to  save  expense), 
till  the  end  of  the  week,  unless  they  heard  from  the  drawers  to  the  con- 
trary (c).     No  particular  form  of  notice  is  requisite;  the  object  in  giving 
*notice  is  to  apprise  the  party  that  the  holder  intends  to  require  payment    *229 
from  him,  and  to  enable  him  to  pursue  his  remedy  against  any  other  party 
who  may  in  turn  be  liable  to  him  (d). 

(m)  2  Esp.  C.  561.     [S  P.  Fisher  v.  Evans,  5  Binney,  542.]  (x)  Stedman  v.  Goock,  1  Esp.  C.  3. 

(y)  Per  Ld.  EUenborou^li,  C.J.  in  Lawson  v,  Sherwood,'  1  Starkie's  C.  314.  Where  it  was  proved  that 
duplicate  notices  had  been  written,  and  that  a  letter  had  been  sent  to  the  drawer  the  same  day,  and  that 
notice  had  been  given  to  the  defendant  to  produce  this  letter,  it  was  held  to  be  evidence  of  notice  of  dishonour. 
(Ibid.  And  afterwards  by  the  court  of  K.  B.)  But  in  Hetherington  v.  Kemp,  (4  Camp.  193),  it  is  said  to 
have  been  held,  that  it  is  not  sufficient  to  show  that  notice  was  written  by  a  merchant  in  his  counting-house, 
and  laid  upon  his  table,  from  which,  in  the  course  of  business,  all  letters  would  be  carried  to  the  post- 
office. 

(«)  In  Langdon  v.  Hulls,  3  Esp.  C.  157.  Shaw  v.  Markham,  Peake's  C.  165,  such  proof  was  held  to  be 
necessary.  In  Ackland  v.  Pearce,  2  Camp.  601,  Le  Blanc,  J.  admitted  secondary  evidence  without  proof  of 
notice.  It  is  sufficient  to  prove  a  duplicate  of  tiie  notice  [Philipson  v.  Chase,  2  Camp.  110;  Roberts  v.  Brad- 
shaw,^  1  Starkie's  C.  28;  S.  P.  King  v.  Beaumont,^  3  B.  &  B.  228).  Where  the  plaintiff's  clerk  stated  that 
a  letter  containing  the  notice  was  sent  by  the  post  on  a  Thursday  morning,  but  had  no  recollection  whether 
it  was  put  in  by  himself  or  another  clerk,  it  was  held  to  be  insufficient.     Hawkes  v.  Salter,*  4  Bing.  715. 

(a)  Swain  v.  Lewis,  2  C,  M.  &-  R.  263.  And  notice  to  produce  such  notice  is  unnecessary.  lb.  But 
notice  is  necessary  to  warrant  the  reading  of  letters,  to  prove  the  dishonour  of  bills,  other  than  those  on 
which  the  action  is  brought.     Lanauze  v.  Palmer,^  M.  &  M.  31. 

(6)  Siggers  v.  Brown,  1  Mo.  &  R.  520.  Where  the  delay  arose  from  the  bill  having  been  sent  to  a  wrong 
person,  and  the  mistake  arose  from  the  indistinctness  of  the  drawer's  writing  on  the  bill,  it  was  held  that  he 
was  not  discharged.     Howitt  v.  Thompson,  1  Mo.  &  R.  548. 

(c)  Forster  v.  Jourdison,  16  East,  105. 

{d)  Tindal  v.  Brown,  1  T.  R.  170.  The  notice,  however,  must  be  such  as  to  show  what  the  bill  is,  and 
that  payment  has  been  refused.  A  letter  containing  merely  a  demand  of  payment,  without  even  stating 
that  the  bill  was  ever  accepted,  is  insufficient.  And  see  Margeson  v.  Coble,^  2  Chitty's  R.  365.  Hartley  v. 
Case,''  4  B.  &  C.  339;  6  D.  &,  R.  505;  where  notice  was  given  on  the  day  when  tiie  bill  became  payable, 
but  did  not  explicitly  state  the  fact  of  dishonour,  the  answer  being  "  no  effects,  but  that  they  probably  should 
bave  them  in  the  course  of  the  day,"  the  notice  was  held  to  be  insufficient.  Hartley  v.  Case,''  1  C.  &  P,  555. 
Although  a  notice  of  dishonour  does  not  require  all  the  formality  of  a  protest,  yet  it  must  in  express  terms, 
or  by  necessary  implication,  inform  the  party  that  the  bill  has  in  fact  been  dishonoured:  where  the  notice  to 
an  indorsee  was  contained  in  a  letter  from  the  attornies  of  the  holder,  stating  only  that  the  bill  bearing  the 
indorsement  of  the  defendant  had  been  put  into  their  hands,  with  directions  to  take  legal  measures  unless 
immediately  paid;  it  was  held  not  to  amount  to  a  notice  of  dishonour.    Solarte  v.  Palmer,^  7  Bing.  530.    A 

(1)  [In  Lindenberger  Sf  al.  v.  Beall,  6  Wheat.  104,  it  was  held,  that  evidence  of  a  letter  having  been  put 
into  the  post-office,  giving  notice  of  the  dishonour  of  a  bill,  might  be  given  to  the  jury,  without  giving  notice 
to  the  defendant  to  produce  the  letter.]  {The  contents  of  a  written  notice  to  an  indorser  of  a  promissory  note 
may  be  proved  by  parol,  without  giving  notice  to  produce  such  writing.  Eagle  Bank,  Sfc.  v.  Chapin,  3  Pick. 
Rep.  180.} 
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Where  the  bill  has  been  drawn  by  several,  who  are  partners,  a  notice 

to  one  is  a  notice  to  all  (e). 
Facts  in         The  plaintiff,  in  excuse  of  his  laches  in  not  giving  notice,  may  prove  (/) 
excuse  (A.) tjiot  the  drawer  had  no  effects  in  the  hands  of  the  acceptor  to  answer  the 

bill,  eitlier  at  the  time  of  drawing,  or  when  the  bill  became  due  (g);  for  the 

note  from  the  b.older's  attorney,  "  A  bill  for  50Z.,  drawn  on  and  bearings  your  indorsement,  has  been  put  into 
our  hands  by  ^4.  B.,  with  directions  to  talie  le^al  measures  for  the  recovery  thereof  unless  immediately  paid," 
is  insuincierit.  Sularte  v.  Palmer,^  7  Bincr.  530;  1  Bing.  N.  C.  194;  2  Clark  &  F.  93.  So  where  tlie  notice 
was  that  the  bill  in  question  hud  been  returned  unpaid,  coupled  with  a  demand  of  payment.  Boulton  v. 
^S'elsk,-  3  Binjr.  N.  C.  CSS.  But  in  the  case  of  Gnigcon  v.  Smith,  where  the  notice  was,  "  Your  bill,  due 
this  day,  has  been  returned  with  charges,  to  which  we  request  your  immediate  attention,"  Patterson,  J.  and 
afterwards  the  court  above,  held  the  notice  to  be  sufficient.  And  this  case  was  afterwards  approved  of  in 
that  of  Hedger  v.  Stevenson,  2  j\L  &  \V.  790.  In  the  latter  case  the  notice  in  substance  was,  that  the 
promissory  note  indorsed  by  the  defendant  had  been  returned  unpaid,  and  requesting  a  remittance.  In 
Phillips  V.  Gould,^  8  C.  &  P.  355,  a  notice  that  the  bill  "  in  question,  indorsed  by  you  (the  defendant),  lies 
at  my  office  due  and  unpaid,"  was  held  to  be  insufficient.  Notice  of  dishonour  in  a  letter  in  the  terms,  "  S. 
Sf  Co.  inform  P.  (tiie  defendant)  that  B.'s  acceptance,  lOOZ.  is  not  paid;  as  indorsee,  P.  is  called  upon  to  pay 
the  money,  which  will  be  expected  immediately,"  is  insufficient.  Strange  v.  Price,  2  Perr.  &  D.  278,  and 
10  Ad.  &  Ell.  125;  supporting  Solarie  v.  Palmer,-^  1  Bing.  N.  C.  194.  Although  it  need  not  be  expressly 
staled,  it  ought  to  appear  by  necessary  inference  that  the  bill  is  due.  Where  the  notice  was  in  the  terms, 
"ZJ.'s  acceptance  for  100^,  drawn  and  indorsed  by  you,  has  been  presented  and  returned,  and  now  remains 
unpaid,"  was  held  to  be  sufficient.     Cook  v.  French,  10  Ad.  «fc  Ell.  131.     A  letter  to  the  defendant,  the 

indorser  of  a  bill,  dated ,  in  the  terms,  "Sir,  the  bill  for  100/.,  drawn  by  R.  and  accepted  by  S.,  and 

bearing  your  indorsement,  has  been  presented  to  the  acceptor  for  payment  and  returned  dishonoured,  and 
now  lies  overdue  and  unpaid  by  me,  as  above,  of  which  I  hereby  give  you  notice,"  was  held  sufficient  notice 
of  dishonour,  as  conveying  all  the  requisite  information.  Lewis  v.  Gompertz,  6  M.  &  W.  399.  And  see 
Hedger  v.  Steavenson,  2  M.  &  VV.  799.  A  letter  in  the  terms,  "This  is  to  inform  you  that  the  bill  I  took 
of  you,  lOOL,  is  not  took  up,  and  4s.  Gd.  expense,  and  the  money  I  must  pay  immediately,"  was  held  to  be 
an  insufficient  notice  of  dishonour.  Messenger  v.  Southey,  1  Man.  &  Gr.  76;  1  Sc.  N.  S.  180.  [Reedy  v. 
Seixas,  2  Johns.  Cas.  337.] 

(e)  Porlhouse  v.  Parker,  1  Camp.  82,  (1.) 

(/)  But  the  excuse  for  not  giving  due  notice  must  appear  on  the  face  of  the  declaration;  still,  if  the 
parties  be  in  privity,  as  where  an  action  is  brought  by  the  payee  of  a  bill  against  the  drawer,  the  plaintiff 
may  recover  on  the  account  stated.  Per  Abbolt,  L.  C.  J,  Guildii.  Sitt.  after  M.  T.  1826.  Where  there  is 
express  averment  of  notice  of  dishonour,  proof  of  mere  knowledge  is  insufficient,  and  if  there  be  facts 
amounting  to  a  waiver  they  should  be  set  forth;  held  also,  that  a  statement  that  in  case  of  certain  events, 
the  party  would  pay  part  of  the  money  on  the  bills  the  day  they  fell  due,  was  not  an  admission  of  a  present 
debt  sufficient  to  support  the  count  on  an  account  stated.  Burgh  v.  Legge,  5  Mees.  &  W.  418;  and  7 
Dowl.  814. 

(g)  If  the  drawer  of  a  bill  have  no  effects  in  the  hands  of  the  drawee  at  the  time  of  drawing  the  bill  and 
of  its  maturity,  and  have  no  reason  to  expect  that  it  will  be  paid,  it  is  not  necessary  to  present  the  bill  at 
maturity;  and  the  drawer  will  be  liable,  although  the  bill  be  not  presented  till  two  days  after,  and  is  then 
refused.  For  P.  C.  the  same  reason  applies  to  want  of  presentment  as  to  vi'ant  of  dishonour,  and  therefore 
the  same  rule  ought  to  prevail  with  regard  to  want  of  effects  operating  as  an  excuse.  Terry  v.  Parkefi  6 
Ad.  &  Ell.  502;  and  see  Bickerdike  v.  Bollman,  1  T.  R.  405.  Rogers  v.  Stephens,  2  T  R.  713.  Clegg  v. 
Cotton,  1  Bos.  &  Pull.  652;  3  Bos.  &,  Pull.  239,  242.  Per  Chambre,  J.  in  Clegg  v.  Cotton,  the  ground  of 
this  rule  is  the  fraud  of  the  drawer.  Calridge  v.  Dalton,  4  M.  &  S.  226.  But  where  it  was  clear  that 
the  drawee  lent  his  name  in  the  expectation  that  a  third  party,  who  was  indebted  to  him,  would  provide 
funds  for  the  payment  of  the  bill  when  due;  held  that  he  was  entitled  to  notice,     Lajitte  v.  Slater,^  6  Bing. 

(A)  (The  use  of  due  diligence,  in  order  to  give  notice  to  a  long  absent  drawer,  who  has  no  known  agent 
to  receive  it,  will  charge  him.  Blakely  v.  Grant,  6  Mass.  386.  The  stoppage  of  all  business  in  a  city  during 
a  pestilence.  Junno  v.  Lague,  2  John.  C.  1.  So  a  state  of  war,  Hopkirk  v.  Page,  2  Brock.  20;  but  in  that 
case  notice  must  be  given  within  a  reasonable  time  after  peace.  Ibid.  If  the  drawer  had  no  effects  in  the 
hands  of  the  drawee,  at  the  d.ite  of  (he  bill,  and  no  reasonable  ground  to  expect  it  would  be  honoured,  he  is 
chargeable  without  notice.  Hopkirk  v.  Page,  2  Brock.  20.  Warder  v.  Tucker,  7  Mass.  R.  452.  Savage  v. 
Merle,  5  Pick.  88.  Read  v.  Wilkinson,  2  Wash.  C.  C.  R.  514.  Hoffman  v.  Smith,  1  Caines,  157.  But  an 
indorser  must  always  receive  notice,  unless  he  lias  been  placed  in  funds  by  the  drawer  to  take  up  the  bill. 
Barton  v.  Baker,  1  Serg.  &  R.  334.  Scarborough  v.  Price,  1  Bay.  178.  Dtnniston  v.  Imbne,  3  Wash.  C. 
C.  R.  401.  Ramdulolday  v.  Darievx,  4  Wash.  C.  C.  R.  61.  And  even  the  drawer  is  entitled  to  notice  of  the 
dishonour  of  a  bill,  if  he  had  reasonable  ground  to  believe  it  would  be  honoured,  though  he  had  no  funds 
in  the  drawee's  hands.  Austin  v.  Rodman,  1  Hawks,  195.  Stanton  v.  Blossum,  14  Mass.  R.  116.  French's 
Ex'ors  v.  Bank  of  Columbia,  4  Cranch,  141.  Robinson  v.  Ames,  20  John.  R.  146.  Grosvenor  v.  Stone,  8 
Pick.  83.  The  burden  of  proof  is,  however,  on  the  holder  of  a  bill,  to  show  that  the  drawer  had  no  funds 
in  the  drawee's  hands.      Thompson  v.  Stewart,  3  Conn.  172.     Ralston  v.  Bullits,  3  Bibb,  261.) 

(1)  [Dodge  v.  Bank  of  Kentucky,  2  Marsh,  616.    Sed  vide  Shepherd  v.  Hawley,  1  Conn.  Rep.  367.] 
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*drau'er  was  guilty  of  fraud  in  drawing  on  one  who  had  no  effects  to 

answer  the  call  (A);  and  an  acceptor  is  competent  to  prove  the  fact  (i);  and 
a  protest  is  unnecessary  to  charge  the  drawer  of  a  foreign  bill  where  the 
drawee  had  no  effects  of  the  drawer  in  his  hands,  although  the  drawer 
entertained  reasonable  expectations  that  the  hill  would  be  accepted  {k){l). 

Deeds  deposited  by  the  drawer  in  the  hands  of  the  drawee,  for  the  pur- 
pose of  raising  money,  are  not  effects,  it  seems,  for  this  purpose  (/). 

Absence  from  home  on  account  of  the  dangerous  illness  of  the  party's 
wife  has  been  held  to  be  no  excuse  for  not  giving  notice  (??i). 

An  acknowledgement  by  the  drawer  that  the  bill  would  come  back  to 
him,  has  been  held  to  supersede  the  necessity  of  notice  (;^)  (2). 

Where  the  plaintiff  received  a  bill  in  payment  of  goods  which  turned 
out  worth  nothing  for  want  of  a  sufficient  stamp,  and  was  never  paid,  it 
was  held  that  the  defendant  from  whom  he  received  it  was  not  entitled  to 
any  notice  of  dishonour  (o). 

A  declaration  by  the  drawee  when  the  bill  is  presented,  as  to  the  want 
of  effects  of  the  drawer  in  his  hands,  is  evidence  of  the  fact,  because  he  is 
for  that  purpose  the  agent  of  the  drawer;  but  a  subsequent  declaration  is 
not  admissible  (p).     The  plaintiff  may  also  show,  in  excuse  for  want  of 

623.  The  Court  considering  the  case  of  Bickerdike  v.  Bolhnariy  1  T.  R.  405,  as  an  excepted  case,  and  not 
to  be  extended.  See  also  Rucker  v.  Hillier,  16  East,  45.  Where  the  drawer  made  a  bill  payable  <it  his 
own  house,  held  that  it  was  properly  left  to  the  jury  as  evidence  of  its  being  an  accommodation-bill,  and 
renderiiior  notice  of  dishonour  unnecessary.     Sharp  v.  Bailey,^  9  B.  &  C.  44. 

(A)  See  Spooner  v.  Gardiner-  I  R.  &  M.  84. 

(i)  1  Esp.  R.  332.     Walwyn  v.  St.  Quintln,  2  Esp.  R.  515;  Peake's  L.  Ev. 

{k)  2  Camp.  310.     Legge  v.  Thorpe,  12  East,  171,  177. 

(/)    Walwyn  v.  St.  Quivtin,  1  B.  &  P.  651;  and  see  Legge  v.  Thorpe,  12  East,  171. 

(7n)  Turner  v.  Leach,  Chitty,  O.  B.  212,  7th  Ed.  cor.  Ld.  Ellenborough,  C.  J.;  but  see  Hilton  v.  Shepherd, 
6   East,  15. 

(n)  Brett  v.  Levett,  13  East,  213;  but  qu.  (o)  Cundy  v.  Marriott,^  1  B.  &  Ad.  69G. 

ip)  Prideaux  v.  Collier,^  2  Starkie's  C.  57.     Pickin  v.  Graham,  1  C.  &  M.  725. 

(1)  [Notice  is  not  necessary  when  the  drawee  has  no  effects  of  the  drawer.  Bond  «^-  nl.  v.  Fornham,  5 
Mass.  Rep.  170.  Hoffman  v.  Smith,  1  Caine's  Rep.  157.  Baker  v.  Gallagher,  Circuit  Court,  Oct.  1806. 
Wharton's  Digest,  87.  Anon.  v.  Stanton,  1  Hayw.  271.  But  it  lies  in  the  holder  of  a  bill  to  prove  that  the 
drawer  had  no  funds  in  the  hands  of  the  drawee,  in  order  to  excuse  the  want  of  notice.  Baxter  v.  Graves, 
2  Marsh.  152. 

The  drawer  of  a  bill  is  entitled  to  notice  of  its  dishonour,  though  the  drawee  is  not  indebted  to  him,  either 
when  the  bill  was  drawn  or  fell  due,  if  he  had  reasonable  ground  to  believe  that  it  would  be  honoured — and 
a  written  authority  from  the  drawee  to  the  drawer  for  the  latter  to  draw  is  sufficient  ground.  Austin  v. 
Rodman,  1  Hawks,  194.     S.  P.  Robinson  v.  Ames,  20  Johns.  146. 

If  the  drawer  withdraw  his  funds  from  the  drawee's  hands,  after  the  bill  is  drawn,  he  is  still  entitled  to 
notice  of  the  dishonour  of  the  bill.  Edwards  v.  Moses,  2  Nott  &  M'Cord,  433.  So  if  his  effects  are  attached 
by  a  trustee  process  before  the  bill  is  presented.  Stanton  Sf  al.  v.  Blossom  S(  al.  14  Mass.  Rep.  116.  See 
Sutcliffe  V.  M-Dowell,  2  Nott  &  M'Cord,  251 .     Lilly  v.  Miller,  ibid.  251,  n. 

Insolvency  of  a  party  to  a  bill  does  not  excuse  the  holder  from  giving  notice  of  its  dishonour.  May  v. 
Cqffiji,  4  Mass.  Rep.  341.  Bond  Sf  al.  \.  Farnham,  5  \h.  170.  Lenox  v.  Levrrett,  10  ib.  1.  Sullivan  v. 
Mitchell,  1  Car.  Law  Repos.  482.     Edwards  v.  Thayer,  2  Bay,  217.     Buck  v.  Cotton,  2  Conn.  Rep.  126. 

Where  before  a  note  became  due,  the  indorser  informed  the  holder  that  the  maker  had  absconded,  and 
requested  a  further  time  of  payment,  it  was  held  that  a  demand  on  the  maker  or  notice  to  the  indorser  was 
unnecessary.  Leffingwell  v.  White,  1  John.  Cus.  99.  If  the  maker  has  absconded,  and  is  not  to  be  found 
v/lien  the  note  fulls  due,  a  demand  of  payment  is  not  necessary  to  charge  the  indorser.  Duncan  v.  M'Cul- 
lough,  4  Serg.  &  Riiwle,  480. 

Where  the  drawer  of  a  bill  is  partner  of  the  house  or  firm,  on  whom  it  is  drawn,  it  is  not  necessary  for 
the  holder  to  prove  that  notice  of  its  dishonour  was  given  to  the  drawer.  Gowan  v.  Jackson,  20  Johns.  176. 
But  in  Connecticut,  where  a  note  was  drawn  by  one  partnership  and  indorsed  by  another,  the  acting  partner 
in  both  being  the  same  person,  it  was  held  that  this  did  not  excuse  the  want  of  due  demand  and  notice. 
Dwight  V.  Scovill,  2  Conn.  Rep.  664.] 

(2)  [The  prevalence  of  a  malignant  fever  in  the  place  of  the  parties'  residence  was  admitted  to  be  a  suffi- 
cient excuse  for  not  giving  notice  until  November  of  a  protest  for  non-payment,  made  in  September.  Tunno 
V.  Lague,  2  Johns.  Cas.  l.j 
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Proof  to 
excuse 
want  of 
notice. 


notice,  that  he  was  ignorant  of  the  drawer's  place  of  abode,  and  that  he 
has  used  due  diligence  to  discover  it  (q). 

In  the  case  of  P/upson  v.  Kneller  (r),  the  drawer,  a  few  days  before 
the  bill  became  due,  stated  to  the  holder  that  he  had  no  regular  place  of 
residence,  but  that  he  would  call  and  inquire  whether  the  bill  had  been 
paid  by  tlie  acceptor,  and  Ld.  Ellenborough  held  that  he  was  not  entitled 
to  notice  of  dishonour.  Notice  by  the  drawer  to  the  drawee  before  the 
bill  becomes  due,  not  to  pay  it,  dispenses  with  notice  of  dishonour,  but  not 
with  the  duty  of  presentment  for  payment  {s).  The  plaintiff  cannot  go 
into  general  evidence  to  show  that  the  defendant  in  the  particular  instance 
has  suffered  no  prejudice  from  the  want  of  notice,  for  this  would  lead  to 
inquiries  of  too  complicated  and  indefinite  a  nature  [t).  Where  one  of  the 
drawers  is  also  *the  acceptor  of  the  bill,  notice  is  unnecessary  [u).  But  it 
is  necessary  where  the  party  draws  the  bill  with  a  bond  fide  reasonable 
expectation  that  he  shall  have  assets  in  the  hands  of  the  drawee,  having 
shipped  goods  on  his  own  account,  and  which  were  on  their  way  to  the 
drawee,  although  the  goods  had  not  come  to  the  hands  of  the  drawee 
when  the  bill  was  presented  for  acceptance  (.r).     So,  where  acceptances 
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were  made  on  the  faith  of  consignments  of  goods  which  had  not  been  re- 
ceived, on  the  ground  of  fair  mercantile  agreements  [y),  or  where  there 
are  fluctuating  accounts  between  the  drawer  and  drawee  (r);  or  where  at 
the  time  of  drawing  a  foreign  bill,  the  drawee  has  effects  of  the  drawer  in 
his  hands,  although  they  are  taken  out  before  the  bill  becomes  due  (a);  or 
where  the  drawee  has  effects  of  the  drawer  in  his  hands  at  any  time  whilst 
the  bill  is  running  [h). 

Or  where  the  bill  is  drawn  in  the  fair  and  reasonable  expectation,  that 
in  tlie  ordinary  course  of  mercantile  transactions  it  will  be  accepted  or 
paid  (c).  And  in  general,  notice  must  be  given  in  all  cases  where  the 
drawer  would  have  any  remedy  over  against  a  third  person  [d). 

It  has  been  held,  that  notice  is  not  dispensed  with  although  the  drawer 
and  drawee  have  agreed  that  the  former  should  take  up  the  bill  (e),  or, 
although  the  drawer  of  a  bill,  destroyed  by  accident,  refuse  to  give  a  new 
bill  according  to  the  statute  (/);  or  although  the  drawee  be  a  bankrupt  or 
insolvent  [g)\  or  although  the  drawee  has  previously  informed  the  drawer 
of  his  inability  to  pay,  and  has  paid  him  money  towards  the  taking  up  the 


(9)  Phipson  V.  Kveller,^  1  Starkie's  C.  116.  (r)  1  Starkie's  C.  116;  1  Camp.  285. 

(s)  Hill  V.  Heap,^  1  D.  &  R.  57.  (N.  P.  C.)  57. 

(t)  Rogers  v.  Stephens,  2  T.  R.  718.     Dennis  v.  Morrice,  2  Esp.  C.  158. 

(u)  12  East,  317. 

(x)  Rucker  v.  Hillier,  1 6  East,  43.     Claridgc  v.  Dallon,  4  M.  «fc  S.  226. 

{y)  Per  Eyre,  C.  J.  1  B.  &  P.  652. 

(«)  Semble,  Black/ian  v.  Doren,  2  Camp.  503.  Brown  v.  Maffey,  15  East,  221.  And  sec  Legge  v.  Thorpe, 
12  East,  171. 

(«)  Orr  and  others  v.  Maginnis,  7  East,  359. 

(Ij)  Hammond  v.  Dufresne,  3  Camp.  145.  Thaclcray  v.  Blackett,  3  Camp.  164.  So  if  the  drawer  has 
effects  in  the  hands  of  the  drawee,  although  to  less  amount  tlian  the  bill.  Thackray  v.  Blackett,  3  Camp. 
164.  Or  althougli  the  drawer  is  indebted  to  the  drawee  in  a  greater  amount  than  those  effects.  Blackhan 
V.  Doren,  2  Camp.  503. 

(c)  Claridge  v.  Dalton,  4  M.  &  S.  231.     See  France  v.  Lucy,'^  R.  &  M.  342. 

((/)  As  where  a  bill  is  drawn  for  the  accommodation  of  an  indorsee.  Cory  v.  Scolt,'^  3  B.  &  A.  623. 
Norton  V.  Pickering,^  8  B.  &  C.  610. 

(e)  1  Esp.  333;  2  H.  B.  607;  11  East,  114;  15  East,  216. 

(/)  9  &  10  Will.  .3,  c.  17. 

{g)  Esdaile  v.  Sowerby,  11  East,  114.  Bowes  \.  Howe, ^  5  Taunt.  30;  Thackray  v.  Blackett,  ZCam\>.  164. 
Russell  V.  Langstaffe,  Doug.  514.  But  see  Brett  v.  Levett,  13  East,  213.  Note,  it  was  there  held  that  an 
acknowledgement  after  his  bankruptcy  by  the  drawer,  that  the  bill  would  be  paid,  superseded  the  proof  of 
notice. 
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bill  (A);  or  although  the  drawer  had  no  effects  in  the  hands  of  the  accejjtor, 
but  has  given  acceptances  still  outstanding  for  the  accommodation  of  the 
acceptor  (/);  or  although  the  drawer  become  bankrupt  and  abscond  before 
the  bill  becomes  due,  the  house  being  still  kept  open  by  the  assignee  under 
the  commission  (k)-,  or  although  the  plaintiff  be  able  to  show  that  the 
drawer  was  not  damnified  by  the  want  of  notice  (/);  or  although  the  party 
knew  of  the  dishonour.  But  although  mere  knowledge  is  insufficient 
without  notice,  yet  proof  that  the  drawer  of  a  bill  knew  two  days  after  its 
maturity  that  it  was  unpaid  in  the  hands  of  a  particular  indorsee,  and  that 
he  objected  to  paying  *it  on  the  ground  of  its  having  been  obtained  by  *232 
fraud,  has  been  held  to  be  evidence  for  the  consideration  of  the  jury  of  the 
defendant  having  received  notice  (m). 

The  necessity  of  proving  due  notice  is  superseded  by  evidence  of  part- 
payment,  or  other  admission  on  the  part  of  the  defendant  (with  a  know-  , 
ledge  of  the  facts),  of  his  liability  on  the  bill  {71). 

Where  a  substituted  bill  has  been  given  and  dishonoured,  and  the  plain- 
tiff" sues  on  the  first  bill,  it  is  sufficient  to  prove  the  dishonour  of  that  bill, 
without  proving  notice  of  the  dishonour  of  the  substituted  bill  (o). 

Stilly.  In  the  case  of  a  foreign  bill  a  protest  is  necessary  (p)  (A),  for  it  Proof  of 
is  part  of  the  custom  of  merchanto  (q)  (I);  the  mere  proof  of  noting  the  billP'o^^^'^* 
for  non-acceptance,  without  a  protest,  is  insufficient  to  charge  the  drawer  (r). 
Where  the  drawer  resides  abroad,  the  notice  of  the  non-acceptance  should 
be  accompanied  by  a  copy,  or  some  otiier  memorial  of  the  protest,  for 
otherwise  he  cannot  know  of  the  protesting  (s).     But  a  copy  of  the  protest 

(h)  BaJcer  v.  Birch,  3  Camp.  107.  But  such  sum  may  be  recovered  by  the  holder,  as  money  had  and 
received  by  the  drawer  to  his  use. 

(i)  Spooner  v.  Gardiner,^  1  R.  &  M.  84. 

{k)  Rohde  v.  Procter,^  4  B.  &  C.  517.  It  is  insufficient  to  show  that  the  chance  of  ohtaininn^  anything 
by  way  of  remedy  once  was  hopeless,  that  the  persons  against  whom  the  remedy  would  apply  were  in- 
solvent or  bankrupt,  or  had  absconded,  for  parties  are  entitled  to  have  that  chance  offered  them;  the  law, 
wliich  is  founded  on  the  usage  and  custom  of  merchants,  says  they  are  discharged,  Ibid;  and  see  Cory  v. 
Scott,  3  Bert.  619. 

(I)   Dennis  v.  Morris,  3  Eap.  158.     But  see  Poth.  p.  1,  c.  5,  n.  157. 

(m)    Wilkins  v.  Jadis,  1  Mo.  &  R.  41. 

(n)  Vide  infra,  237.  A  letter  written  six  days  after  the  drawer  should  in  due  course  have  received  notice 
of  dishonour,  containing  ambiguous  expressions  respecting  the  non-payment  of  the  bill,  is  evidence  to  go 
to  a  jury  of  regular  notice.  Booth  v.  Jacobs,^  3  Nev.  &  M.  351.  A  declaration  by  a  defendant  in  refer- 
ence to  his  defence,  that  the  plaintiff  had  not  sent  the  letter  to  him  in  time,  is  not  evidence  to  go  to  a  jury 
of  notice  of  dishonour.     Per  Ld.  Denman,  Braithwaite  v.  Colman,^  4  Nev.  &-  I\I.  G54. 

(0)  Bishop  V.  Roioe,  3  M.  &  S.  362. 

Ip)  Gale  V.  Walsh,  5  T.  R.  239.  But  see  Lxgge  v.  Thorpe,  12  East,  171;  and  see  7  East,  359,  where 
notice  was  held  to  be  unnecessary  where  it  appeared  that  the  drawer  had  no  effects  in  the  hands  of  the 
drawee  at  the  time,  nor  any  fluctuating  balance  of  assets  between  them  unascertained,  which  might  have 
afforded  probable  ground  of  belief  to  the  drawer  that  the  bill  would  be  honoured. 

(q)  4  T.  R.  174;  5  T.  R.  239;  B.  N.  P.  272;  6  Mod.  80;  Salk.  134;  12  Mod.  345;  Ld.  Ray.  993,  A  bill 
protested  for  non-acceptance  need  not  be  protested  for  nun-payment.  See  I'rice  v.  Dandell,  Chitfy,  O.  B. 
309.  De  la  Torre  v.  Barclay,^  1  Starkie's  C.  7.  But  see  Orr  v.  Maginnis,  7  East,  359.  The  noting  of  a 
bill  is  a  proceeding  unknown  to  the  law  as  tlistinguished  from  the  protest.  4  T.  R.  170.  The  protest  must 
be  made  on  the  last  day  of  grace.     4  T.  R.  174. 

(r)  2  T.  R.  713.  The  use  of  noting  is,  that  it  should  be  done  on  the  day  of  the  refusal,  in  order  that  a 
formal  protest  may  afterwards  be  drawn.     See  Chafers  v.  Bell,  4  Esp.  43;  Sel.  312. 

(s)  Goostrey  v.  Mead,  B.  N.  P.  271.     Bayley  on  Bills,  118.     Cromwell  v.  Hynson,  2  Esp.  C.  211. 

(A)  (The  notarial  certificate  of  protest  is  sufficient  proof  of  the  dishonour  of  a  foreign  bill.  Nicholls  v. 
Webb,  8  Wheat.  333.  Bryden  v.  Taylor,  2  Har.  &  J.  399.  But  a  protest  by  a  huissier  (an  officer  autho- 
rized by  the  French  commercial  code)  to  make  protests  is  not  evidence  without  proof  of  the  code.  Chanoine 
V.   Fowler,  3  Wend.  173.) 

(1)  [As  to  bills  drawn  in  the  U.  States  and  payable  in  a  foreign  country,  tlie  custom  of  merchants  in  the 
United  States  does  not  ordinarily  require,  in  order  to  recover  on  a  protest  for  non-paymant,  that  a  protest  for 
von-acceplance  should  be  produced,  although  the  bills  were  not  accepted.  In  Supreme  Court  of  U.  States, 
Brown  v.  Barry,  3  Dallas,  365.     Clarke  v.  Russell,  ibid.  415.] 
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is  not  necessary  (/).  But  if  he  resides  here,  although  at  the  tinie  of  the 
dishonour  he  be  abroad,  or  if  he  has  returned  to  this  country  previous  to 
the  dishonour  of  the  bill,  notice  of  dishonour  is  sufficient,  for  he  cau  make 
inquiry  as  to  the  protest  (u).  Such  protest  should  be  made  out  by  a 
notary  public,  if  there  be  one  in  the  neighbourhood,  if  not,  by  an  inhabi- 
tant of  the  place  where  it  is  made,  in  the  presence  of  two  witnesses  (x). 
The  bill  should  be  noted  on  the  day  of  refusal,  but  the  protest  may  be 
drawn  up  afterwards  (1). 

In  the  case  of  an  inland  bill,  it  is  unnecessary  to  prove  a  protest  (y)  (x\), 
except,  perhaps,  for  the  purpose  of  recovering  special  damages  or  costs, 
occasioned  by  the  non-acceptance  or  non-payment  (;r).  Such  a  protest  can- 
not be  made  until  after  the  bill  has  become  due  (a).  The  protest  is  proved 
^033  *by  the  mere  production  (b),  and  will  be  presumed  from  a  subsequent 
part-payment  of  the  bill,  or  promise  to  pay  it,  in  the  case  of  a  foreign 
bill  (c).  The  presentment  of  a  foreign  bill  in  this  country  must  be  proved, 
as  in  the  case  of  an  inland  bill  (d).  The  necessity  of  proving  a  protest  is 
superseded  by  proof  of  an  admission  by  the  defendant  of  his  liability  (e). 

(I)  Goodman  v.  Harvey,^  4  Ad.  &  Ell.  870. 

(«)  Cromwell  v.  Hynson,  2  Esn.  C.  5IL     Robins  v.  Gibson,  1  M.  &.  S.  237;  3  Camp.  335. 

ix)  Bayley,  O.  B.  118;  B.  N.  P.  272.     Chaters  v.  Bell,  4  Esp.  48;  Sel.  379. 

iy)   Windle  v.  Andreivs,  2  B.  &  A.  696. 

(z)  Bay.  O.  B.  121.  Broiis:li  v.  Parkins,  Ld.  Raym.  992;  6  Mod.  80;  Salk.  131.  Harris  v.  Benson,  Sir. 
910;  Skinn.  272;  4  T.  R.  75,  170;  Ca.Teinp.  Hardw.  74.  Lumley  v.  Palmer,  Ann.  78.  Interest  is  recovera- 
ble, although  there  be  no  protest,2  2  Starkle's  C.  425.  [See  Payne  v.  Minne,  2  Bay.  374.  Lang  v.  Brails- 
ford,  1  Bay.  222.  Murray  v.  Clayborn,  2  Bibb.  300.]  Qu.  whether  if  in  the  case  of  an  inland  bill,  a  protest 
be  alleged,  it  must  not  be  proved?     Boulager  v.  Talleyrand,  2  Esp.  C.  550. 

(a.)  See  9  &.  10  Will.  3,  c.  17,  s.  1,  which  directs  a  protest  in  case  of  the  non-payment  of  inland  bills  to 
the  amount  of  51.  and  upwards  for  value  received,  payable  at  a  certain  number  of  days,  weeks,  and  months 
from  the  date,  and  accepted  by  the  underwriters  of  the  acceptor,  to  be  made  after  the  expiration  of  three 
d:iys  after  the  bill  shall  become  due.  The  slat.  3  &  4  Ann.  c.  9,  s.  4,  extends  these  provisions  to  cases  where 
the  drawee  refuses  to  accept.  By  3  &  4  Ann.  c.  9,  s.  6,  no  such  protest  is  necessary  either  in  the  case  of 
non-acceptance  or  non-payment,  unless  the  bill  be  expressed  to  be  for  value  received,  and  be  drawn  for  the 
payment  of  20Z.  sterling  or  more.     The  first  of  these  statutes  does  not  apply  to  bills  payable  after  sight. 

(6)  12  Mod.  345;  per  Holt,  C.  J.  B.iy.  O.  B.  226.  A  protest  made  in  England  ought,  it  is  said,  to  be 
proved  by  the  notary  who  made  it  and  subscribing  witness,  if  any.     Chitty  on  Bills,  405,  7tii  ed. 

(c)  Bay.  O.  B.  221.     Gibbon  v.  Coggon,  2  Camp.  188.     Taylor  v.  Jones,  2  Camp.  105. 

{d)  Chesmer  v.  Myes,  4  Camp.  129.  (e)  Vide  infra,  231. 

(1)  [A  bill  was  drawn  and  dated  at  New  York  on  persons  residing  there,  wlio  accepted  it.  The  drawers 
resided  in  Petersburg  in  Virginia  :  The  bill  being  protested  for  nonpayment,  two  letters  were  seasonably- 
put  into  the  post-office,  giving  notice  to  the  drawers,  one  directed  to  New  York,  and  the  other  to  Norfolk,  the 
supposed  place  of  tlieir  residence. — It  was  held  that  the  notice  was  sufficient,  as  it  did  not  appear  that  the 
holders  knew  where  the  drawers  resided.  Chapman  v.  Lipscombe,  1  Johns.  294.  See  also  Reid  v.  Payne,  16 
.Tohns.  218.  Where  a  notary  testified  that  it  was  his  practice,  in  all  cases  of  protest  of  bills,  where  the 
indorser  or  drawer  lived  at  a  distance,  to  send  written  notice  by  post  on  the  same  day,  and  that  he  believed 
he  had  so  done  in  the  case  then  before  the  court,  it  was  held  to  be  sufficient,  in  the  first  instance,  to  support 
on  averment  of  due  notice  to  llie  indorser,  of  the  dishonour  of  the  bill.  Miller  v.  Hackley,  5  Johns.  375. 
in  an  action  by  an  indorsee  of  a  foreign  bill  of  exchange  against  the  drawer  or  indorser  for  non-payment  of 
the  bill,  the  plaintiff'  is  bound  to  prove  a  protest  for  non-acceptance  as  well  as  for  non-payment,  and  the  pro- 
tests themselves  are  the  only  regular  evidence  of  the  fact.  Lenox  v.  Leverett,  10  Mass.  Rep.  1.  And  where 
a  bill,  noted  for  non-acceptance,  is  accepted  and  paid  for  the  honour  of  a  party,  the  holder  is  still  bound  to 
the  same  duties  as  to  protests  and  notice,  as  if  the  bill  had  not  been  taken  up.  Ibid.  In  South  Carolina,  a 
bill  drawn  there  on  a  person  in  New  York,  is  regarded  as  a  foreign  bill,  and  if  not  protested  for  non-accept- 
ance, though  notice  be  given  of  its  dishonour,  the  holder  cannot  recover  against  the  indorser.  Duncan  v. 
Course,  I  Rep.  Con.  Ct.  100.  But  in  New  York,  a  bill  drawn  in  the  U.  States,  on  any  part  of  the  U.  States, 
is  regarded  as  an  inland  bill,  and  no  protest  is  necessary.  Miller  v.  Hackley,  ttbi  sup.  When  a  drawer  has 
no  effects  in  the  drawce'.s  hands,  raj  protest  is  necessary,  as  between  them — Aliler,  if  an  indorser  is  to  be 
ciiarged.  FoUieringhim  v.  Price^s  Executors,  2  Bay.  291.]  j  But  a  protest  is  not  necessary  upon  the  dis- 
honour of  a  promissory  note,  and  notarial  fees  cannot  be  recovered  of  the  indorser.  City  Bank  v.  Cutter, 
3  Pick.  Rep.  415. J 

(A)  (A  protest  of  an  inland  bill  is  not  necessary  nor  evidence  of  the  facts  stated  in  it.  Union  Bank  v. 
Hyde,  6  Wheat.  572.  Miller  v.  Hackley,  5  John.  R.  375.  Lonsdale  v.  Broicn,  4  Wash.  C.  C.  R.  148. 
Fitler  V.  Morris,  6  Whart.  406.) 
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An  indorsee  in  an  action  against  the  drawer  must  prove  (/),  1st,  The  indorsee 
drawing  of  the  bill.     2dly.  Due  presentment.     3dly.  The  drawee's  or  ac-      «• 
ceptor's  default.     4thly.  Notice  of  the  dishonour.     5thly.  Title  in  himself   '^'''^'■• 
by  indorsement.     6thly.   In  the  case  of  a  foreign  bill,  a  protest.     The  proofs, 
therefore,  seem  to  be  similar  to  those  in  the  preceding  class,  except  as  to 
proving  the  title  by  indorsement,  the  proofs  of  which  have  been  already  par- 
tially considered  (g);  but  some  additional  observations  as  to  proof  of  notice, 
which  are  applicable  to  this  case,  will  be  subsequently  made  in  considering 
the  evidence  in  an  action  by  an  indorsee  against  an  indorser  (A). 

Where  the  indorsement  is  by  an  agent,  proof  of  the  agent's  authority  Proof  of 
must  be  given  (A);  and  if  the  principal  expressly  enjoin  the  agent  not  to  indorse- 
indorse  a  bill,  which  he  delivers  to  him  in  order  to   procure  it  to  be  dis-"^®"** 
counted,  he  will  not  be  bound  by  an  indorsement  by  the  agent  (i);  but  in  By  agent, 
the  absence  of  any  direction  as  to  indorsing  the  bill,  if  the  agent  in  fact 
indorse  it.  and  the  principal  afterwards  promise  to  pay  the  bill,  it  is  strong 
evidence  of  authority  to  the  agent  {k)  (B). 

Every  indorser  of  a  bill  of  exchange  is  to  be  regarded  as  a  new  drawer  (/).  indorsee 
Hence,  the  same  proofs  are  for  the  most  part  applicable,  as  in  the  last  class      v. 
of  cases  (m)  (C).     The  plaintiff  must  prove,  1st.  The  indorsement  by  the  ^"^°''^^''- 
defendant,  which  amounts  to  an  -idmission  of  the  drawing,  and  of  the  pre- 
vious indorsements  (n).     2dly.  Due  presentment.     3dly.  The  refusal  to 
accept  or  pay.     4thly.  Due  notice  to  the  defendant,  or  of  facts  in  excuse. 
5thly.  Title  in  himself  by  indoisement;  and,  6thly.  In  the  case  of  a  foreign 
bill,  a  protest.  *234 

*lst.  Proof  of  the  defendant's  indorsement  (o)  is  conclusive  evidence  of  jj^j^j.gg_ 
the  hand-writing  of  the  drawer,  and  of  that  of  all  the  prior  indorsees  (/'),ment.     \ 

(/■)  The  indorsement,  nnless  traversed,  will  be  taken  as  admitted.  In  an  action  by  the  indorsee  against 
thedrawer,  it  was  pleaded  that  the  bill  was  drawn  by  a  partner,  but  not  for  partnership  purposes,  and  was 
indorsed  to  the  plaintiff  after  it  became  due,  replication  that  the  bill  was  not  indorsed  to  the  plaintiff  after  it 
became  due,  but  was  indorsed  to,  and  taken  and  received  by  the  plaintiff  before  it  became  due;  and  it  was 
held  to  be  sufficient  for  the  plaintiff  to  put  in  the  bill,  and  that  it  was  not  incumbent  on  him  to  show  that 
the  bill  was  indorsed  to  him  before  it  became  due.     Parkin  v.  Moore,^  7  C.  &  P.  408. 

(g)  In  the  case  of  an  indorsee  against  the  acceptor.     Supra,  214. 

(/i)  See  tit.  Agent. 

(i)  Fevn  v.  Harrison,  3  T.  R.  7.57.     And  a  promise  to  pay  the  bill  would  bo  a  mere  nudum  pactum.  Ibid. 

(k)  Fenn  v.  Harrison,  4  T.  R.  177. 

(l)  But  the  indorsee  of  a  note  cannot  declare  against  his  indorser  as  maker,  even  when  the  latter  has 
indorsed  the  note,  not  payable  or  indorsed  to  him,  so  that  the  indorsee  cannot  sue  the  maker.  Gwinnell  v. 
Herbert,'^  5  Ad.  &  Ell.  436. 

(m)  1  Show.  495;  1  Str.  479;  2  Burr.  674;  3  East,  482. 

{n)  The  admission  is  conclusive.  Lambert  v.  Oakes,  I  Ld.  Ray.  443.  It  admits  the  ability  and  signa- 
ture of  all  intermediate  indorsers.  Critchloio  v.  Parry,  2  Camp.  182.  An  acceptance,  although  stated,  need 
not  be  proved.  Tanner  v.  Bean,^  4  B.  &  C.  312.  Park  v.  Edge,  1  C.  &  M.  429.  No  demand  from  the 
drawer  or  any  previous  indorsee  is  necessary.     Bromley  v.  Frazier,  1  Str.  441. 

(o)  An  indorsement  in  pencil  is  sufficient.     Geary  v.  Physic,'*  5  B.  &  C.  234. 

Ip)  Salk.  127.  Lambert  v.  Oakes,  Ld.  Raym.  443.  Peake's  L.  E.  221.  Although  stated  without  neces- 
sity. Ibid,  and  Critchlow  v.  Parry,  2  Camp.  282.     Chaters  v.  Bell,  4  Esp.  C.  210. 

(A)  (The  contract  of  the  indorser  of  a  bill  is  a  new  and  independent  contract,  which  is  governed  by  the 
law  of  the  place  where  the  indorsement  is  made,  and  the  extent  of  his  obligation  is  determined  by  it. 
Aymar  et  al.  v.  Sheldon  et  al.  12  Wend.  439.) 

(B)  (In  an  action  ajrainst  a  party  charged  as  indorser  of  a  promissory  note,  where  it  was  proved  that  the 
indorsement  was  not  in  the  hand-writing  of  the  indorser,  but  in  that  of  the  maker,  it  is  competent  for  the 
plaintiff,  for  the  purpose  of  showing  authority  in  the  maker  and  acquiescence  in  the  indorser,  to  prove  that 
the  defendant  remained  silent,  although  he  received  notice  of  the  protest,  was  sued,  suffered  a  default  in 
pleading,  and  took  no  measures  to  defend  his  suit  until  after  the  maker  absconded,  and  that  the  indorser 
had  assumed  the  payment  of  other  notes  similarly  situated.  Weed  v.  Carpenter,  10  Wend.  403.  Where  a 
note  was  made  payable  to  J.  H.  or  order,  who  enclosed  it  J.  H  agent,  he  is  not  liable  as  indorser.  Mott  v. 
Hicks,  1  Cow.  513. 

(C)  In  an  action  by  indorsee  against  the  indorser,  the  declaration  alleged  acceptance  by  the  drawee.  Held, 
it  nee<l  not  be  proved.     Tanner  v.  Bean,  Eng.  Com.  Law  Reps.  x.  340. 

'Eng.  Cora.  Law  Reps,  xxxii.  559.     ^Id.  x.x.Ti.  373.    ^Id.  x.  340.    ^Id.  xi.  213. 
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altlioush  the  bill  be  forged.  The  subsequent  indorsements  must  be  proved 
as  alleged  in  the  declaration.  An  admission  by  the  defendant  of  his  liability 
supersedes  the  necessity  of  proving  subsequent  indorsements  (q).  If  the 
bill  be  payable  to  t/2.  or  bearer,  and  ,d.  deliver  it  for  money  without  indors- 
ing it,  it  is  a  sale  by  ,/?.  and  he  is  not  liable  on  the  bill  (r).  An  indorsee 
cannot  recover  against  an  indorser,  on  proof  that  he  took  the  bill  vvlien  due 
to  the  acceptor,  who  had  absconded  with  it  (s),  although  the  defendant  had 
promised  to  pay  the  bill  if  produced  {I). 
Present-  2dly.  The  presentment  (A),  and  3dly,  the  dishonour,  must  be  proved,  as 
ment.  in  au  action  against  the  drawer  (ic);  and  4thly,  The  proofs  of  due  notice  of 
Refusal,  jj-^g  clishonour  to  the  drawer  of  a  bill,  apply  for  the  most  part  to  the  proofs 
of  notice  to  an  indorser  (x).  It  is  not  necessary  to  prove  any  demand  on 
the  drawer  or  prior  indorsers,  or  to  give  any  notice  to  them,  since  the  under- 
taking is  to  pay  on  the  default  of  the  acceptor;  and  the  very  existence  of 
the  drawer  or  prior  indorsers  is  immaterial  (y).  The  rule  as  to  notice,  by 
an  indorsee  to  an  indorser  or  drawer,  is,  that  reasonable  notice  shall  be 
given,  and  what  is  reasonable  notice  seems  to  be  a  question  of  law,  the  rule 
in  regard  to  which  has  already  been  stated  (z).  What  has  been  said  as  to 
the  notice  from  the  payee  to  the  drawer,  applies  for  the  most  part  to  notice 
by  an  indorsee  to  an  indorsee  (a)  (I).     There  are, however,  some  consider- 

(q)  Sidford  v.  Charnbers,^  1  Starkie's  C.  320, 

(r)  Per  Holt,  C.  J.  Gov.  Sf  Co.  of  the  Bank  of  England,  v,  Newman,  Ld.  Raym.  442. 

(s)  Powell  V.  Roach,  6  Esp.  7G;  12  Mod,  310;  1  Show.  164;  Holt,  118. 

(0  Ibid.     And  see  1  Taunt.  153. 

(u)  Supra,  221.  An  action  lies  by  the  indorsee  against  the  indorser  immediately  upon  non-acceptance. 
BallingaUs  v.  Gloster,  3  East,  481. 

(x)  Supra,  225.  Notice  to  the  indorsee  of  a  bill  of  the  dishonour  of  a  bill  drawn  by  him  is  insufficient.  Beau- 
champ  V.  Cash,^  1  D.  &.  R.  (N.  P.  C.)  3.  A.  draws  a  bill  on  B.  for  the  accommodation  of  C,  who  indorses  it  for 
value  to  D.;  neither  A.  nor  C  have  effects  in  the  hands  of  B.,  yet  B.  is  entitled  to  notice.  Norton  v.  Pickering,^  8 
B.  &  C.  610;  see  Corrj  v.  Scolt,'^  3  B.  &  A.  619.  Where  bankers  paid  a  bill  purporting  to  be  the  acceptance  of 
a  customer,  but  on  the  tbilowing-  da}',  having  discovered  the  acceptance  to  be  a  forgery,  gave  notice  to  the 
party  whom  they  had  paid,  and  required  him  to  repay  the  money;  it  was  held,  that  the  liolder  of  a  bill  being 
entilled  to  know,  on  the  day  it  becomes  due,  whether  it  is  an  honoured  or  dishonoured  bill,  that  he  may,  if 
he  tliinks  fit,  take  steps  on  that  day  against  the  parties  to  the  bill;  the  parties  who  pay  the  bill  ought  not,  by 
any  negligence  in  satisfying  themselves  whether  the  acceptance  is  genuine  or  not,  to  deprive  the  holder  of 
that  right;  tiie  bankers  having  therefore  suffered  him  to  retain  the  money  during  the  whole  of  that  day,  they 
could  not  recover  it  back.     Cocks  v.  Masterman,^  6  B.  &  C.  902. 

iy)  See  Ld.  Mansfield's  observations,  2  Burr.  675.     So  in  the  case  of  a  cheque,  2  Camp.  537. 

(«)  Supra,  226.     Darbishire  v,  Parker,  5  East,  10,  11,  12.     But  see  Hilton  \.  Shepherd,  6  East,  14,  n. 

(a)   Vide  supra,  226. 

(A)  (Where  no  particular  place  of  payment  is  designated,  the  holder  is  bound  to  demand  payment  of  the 
maker  personally,  or  at  his  place  of  residence,  and  the  indorser  contracts  only  to  be  ansvverable  in  case  of 
default  by  the  maker  after  demand  and  notice.  Anderson  v.  Drake,  14  John.  R.  114.  Woodworth  v.  Bank 
of  America,  in  error,  19  John.  R.  391;  see  also  Wilbur  v.  Selden,  6  Cow.  162.  It  is  sufficient  evidence  of 
demand  and  refusal  on  a  note  payable  at  a  particular  place,  if  the  note  be  left  there  and  no  funds  provided  to 
take  it  up.  Nichols  v.  Goldsmith,  7  Wend.  160;  Folger  v.  Chase,  18  Pick.  63.  In  the  case  of  a  note  in- 
dorsed after  it  has  become  due,  the  indorser  is  not  liable  unless  payment  be  demanded  of  the  maker,  and 
notice  of  the  non-payment  given  to  the  indorser;  and  as  such  a  note  has  become  payable  on  demand,  the 
demand  on  the  maker  must  be  made  within  a  reasonable  time,  and  immediate  notice  of  non-payment  given 
to  the  indorser.  Colt  v,  Barnard,  18  Pick.  260.  As  to  demand  in  case  of  cheques  on  a  bank,  see  Mohawk 
Bankv.  Broderick,  10  Wend.  304.) 

(1)  [When  the  indorser  lives  in  another  town,  notice  to  him  is  seasonable  if  put  into  the  post-office  at  any 
time  during  the  day  succeeding  that  on  which  the  note  becomes  due.  Whitwell  et  al.  v.  Johnson,  17  Mass. 
Rep.  453;  Shed  v.  Brett,  1  Pick.  410.  But  notice  may  be  given  on  the  day  the  note  becomes  due,  after  refusal 
by  the  maker  to  pay  on  demand  made  on  that  day.  1  Pick,  ubi  sup.  Corp  v.  M'Comb,  1  Johns.  Cas.  328; 
Lindenburgher  et  al.  v.  Beall,  6  Wheat.  204.  And  notice  by  mail  is  sufficient,  though  it  is  never  received 
by  the  indorser;  putting  a  letter  into  the  post-office  is  notice  per  se.  1  Pick,  ubi  sup.;  Smith  v.  Bank  of 
Washington,  5  Serg.  &,  R.  322.  Wiien  the  indorser  resides  in  a  post  town  different  from  that  in  which  the 
note  is  dishonoured,  it  is  proper  to  send  him  notice  by  the  mail;  and  perhaps,  Vv'here  he  does  not,  sending  it 
to  the  nearest  post  town  is  sufficient.  Per  Parker,  C.  J.  1  Pick,  vbi  sup.  A  notice  to  an  indorser  is  suffi- 
cient,  though  it  does  not  state  at  whose  request  it  is  given,  nor  who  is  the  owner  of  the  note.  Ibid.  Shrieve 
V.  Duckham,  1  Littell's  Rep.  194.] 

'Eng.  Com.  Law  Reps.  ii.  410.    2/(Z.  xvi.  410.    ^Id.  xv.  3U.    •»/</.  y.  401.    s/^.  xvii.  517. 
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ations  which  are  peculiar  to  the  present  case;  for  where  there  are  several 
previous  indorsers,  the  indorsee  may,  by  giving  notice,  proceed  against  any 
or  all  of  them,  as  well  as  against  the  drawer.  The  general  rule  is,  that 
each  indorser  is  bound  to  give  notice  within  a  day  after  he  has  received 
notice  (b). 

*VVhere  a  bill  passed  through  the  hands  of  five  persons,  ./^.  B.  C.  D.  and     *235 
D.,  all  of  whom  lived  in  or  near  London,  and  the  bill  being  dishonoured.  Proof  of 
the  holder  on  the  same  day  gave  notice  to  E.,  who  on  the  next  day  gave"°^'^°* 
notice  to  B.,  and  he  on  the  same  day  io^/2.,  the  Court  were  of  opinion  that 
due  dihgence  had  been  used  (c). 

But  the  holder  of  a  bill  has  not  as  many  days  as  there  are  indorsers,  but 
each  indorser  has  his  own  day,  and  whether  the  holder  proceed  against  the 
indorser  or  the  drawer,  notice  must  be  given  within  the  same  time  (d). 

Where  the  bill  when  it  becomes  due  is  in  the  hands  of  the  bankers  of 
the  indorsee,  and  is  presented  by  them,  notice  to  him  by  the  next  day's 
post,  and  by  him  to  a  previous  indorser  by  the  next  day's  post  after  that, 
is  sufficient. 

Where  the  holder  had  deposited  a  bill  indorsed  in  blank  with  his  bankers 
in  London,  which  was  presented  by  them  at  two  o'clock  on  the  afternoon 
of  Saturday  (when  due),  and  being  dishonoured,  was  noted,  and  presented 
again  between  nine  and  ten  in  the  evening  by  a  notary,  and  on  the  Monday 
the  bankers  informed  the  holder  at  Knightsbridge  of  the  dishonour,  and  he 
the  same  day  gave  notice  to  the  indorser  in  the  Tottenham-court-road,  the 
notice  was  held  to  be  sufficient  (e). 

Where  a  bill  due  on  the  25th,  was  presented  on  that  day  by  the  banker 
of  the  holder  at  another  banking-house  in  London,  and  dishonoured,  but  a 
doubt  being  entertained  whether  it  had  not  been  presented  too  early  on 
that  day,  it  was  presented  again  on  the  26th,  and  again  dishonoured,  and 
was  returned  to  the  holder  on  the  same  day,  who  sent  notice  of  the  dis- 
honour to  the  indorser  in  the  country  on  the  27th,  it  was  held  to  be  suffi- 
cient (/). 

The  plaintiff  may  prove  in  excuse  (g)  (A),  for  not  giving  notice,  that  the 

(6)  Turner  V.  Leach,^  4  B.  &  A.  451.  An  indorser  who  pays  the  bill  after  laches  by  a  subsequent  indorsee, 
cannot  recover  agfainst  a  former  indorser,  altliough  had  successive  notices  been  given,  the  defendant  would 
not  have  received  earlier  notice.  Ibid,  and  per  Ld.  Elienborough,  in  Marsh  v.  Maxwell,  2  Camp.  210.  Where, 
after  due  diligence  to  ascertain  the  abode  of  an  indorser,  it  was  not  discovered  until  a  month  after  the  bill 
became  due,  when  it  was  communicated  to  the  attorney  of  the  holder;  held,  that  as  he  had  a  right  to  take  a 
day  to  communicate  it  to  his  client,  notice  on  the  following  day  was  sufficient;  and  the  notice  being  legal 
and  valid,  held  that  evidence  of  the  circumstances  under  which  it  was  given  was  sufficient  to  support  the 
allegation  in  the  declaration  that  notice  was  given  according  to  the  legal  effijct.  Firth  v.  Thrush,^  8  B.  & 
C.  387.     And  see  Bateman  v.  Joseph,  12  East,  443;  and  Baldivin  v.  Richardson,^  1  B.  &,  C.  245. 

(c)  Hilton  v.  Shepherd,  6  East,  14,  n.  {d)  Dobree  v.  Eastwood,*  3  C.  &.  P.  250. 

(e)  Haynes  v.  Birkes,  3  B.  &  P.  599.  (/)  Langdale  v.  Trimmer,  15  East,  291. 

(g-)  It  seems  that  the  excuse  for  want  of  notice  should  be  alleged  on  the  face  of  the  declaration,  vide 
supra,  and  Cory  v.  Scott, ^  3  B.  &.  A.  619.  But  the  general  principle  on  which  notice  is  excused  is,  that 
the  party  must  have  known  that  the  bill  when  presented  would  not  be  paid.  This  is  in  effect  to  substitute 
knowledge  for  actual  notice.  Qu.  therefore,  whether  when  the  want  of  effects  in  the  hands  of  the  acceptor 
is  the  excuse  for  not  giving  notice  to  the  drawer,  such  excuse  need  be  alleged  specially,  for  the  drawer  has 
notice  in  effect. 

(A)  (It  is  not  sufficient  to  excuse  want  of  notice  that  the  indorser  was  not  injured  by  the  neglect.  Hill  v. 
Martin,  12  Martin,  199.  The  duty  of  presentation  of  a  bill  for  payment  will  not  be  dispensed  with  under 
circumstances  of  involuntary  mistake  and  accident  in  forwarding  it,  but  it  seems  that  where  there  is  an  im- 
possibility to  present  the  bill  on  the  day  it  falls  due  through  unavoidable  accidents,  without  the  fault  of  the 
holder,  a  subsequent  presentment  will  be  good.  Scojield  v.  Bayard,  3  Wend.  488.  For  circumstances  under 
which  a  delay  in  presentation  will  be  excused,  see  Gowan  v.  Jackson,  20  John.  R.  176.  The  relative  right 
and  duties  of  parties  who  indorse  a  promissory  note  for  the  accommodation  of  the  maker,  are  the  same  as 
in  the  case  of  a  business  note;  so  that  due  notice  of  the  dishonour  of  such  accommodation  note  having  been 
given,  a  subsequent  indorser  who  pays  it,  may  recover  of  a  prior  indorser  the  whole  amount  paid,  and  not 
merely  a  contribution  as  in  the  case  of  sureties.     Church  v.  Barlow,  9  Pick.  R.  547.) 

lEng.  Com,  Law  Reps.  vi.  484.    Hd.  xv.  242.    ^Id.  viii.  66.    "^Id.  xiv.  289.    Hd.  v.  401. 
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Excuse      indorser  gave  no  consideration  for  the  note,  and  knew  the  maker  to  be 
for  want     insolvent  "(/i) :  That  the  defendant,  the  payee  of  the  note,  had  no  effects  in 
ot  notice,    jj^g  hands  of  tlie  maker  {?'):  That  the  indorsee  was  ignorant  of  the  indorser's 
place  of  abode  (k);  and  then  it  is  question  of  fact,  whether  he  used  due  dili- 
gence to  discover  it  (/).     He  ought  to  show  that  he  has  made  diligent  but  in- 
effectual inquiry  in  places  where  the  indorser  was  Hkely  to  be  found  {'?n)  (1): 
*236     *That  the  defendant  afterwards  promised  to  pay  the  bill  (n);  and  a  pro- 
mise made  to  a  subsequent  indorsee  is  evidence  for  this  purpose  (o). 

It  is  no  defence  to  an  action  by  a  bond  fide  indorsee  without  knowledge 
that  the  bill  had  already  been  dishonoured,  and  no  notice  given  {p). 

One  who  indorses  a  bill  without  consideration,  but  without  fraud,  is 
entitled  to  notice,  although  the  acceptor  is  a  fictitious  person  (§-).  So  where 
the  transaction  arises  out  of  various  dealings  for  the  accommodation  of  the 
acceptor  (r). 

It  is  no  excuse  in  an  action  against  an  indorser  to  show  that  the  drawee 
has  no  effects  of  the  drawer  in  his  hands  {s),  or  that  the  payee  (the  indorser) 
gave  no  consideration  to  the  maker  of  a  note  (/);  or  that  there  was  an 
understanding  that  the  note  was  not  to  be  put  in  suit;  or  that  the  payee 
and  indorser  of  a  promissory  note  knew  that  Z).,  at  whose  house  the  note 
was  made  payable,  had  no  effects  of  the  maker  in  his  hands,  and  requested 
D.  to  send  it  to  him  that  he  might  pay  it  {u)  (2);  that  the  payee  and  in- 

(A)  De  Berdt  v.  Atkinson,  2  H.  B.  336;  and  see  Sisson  v.  Tomlinson,  1  Sel.  N.  P.  328,  7th  edit.  But  a 
mere  accommodation  indorsee  is  entitled  to  notice.  Smith  v.  Becket,  13  East,  187.  Secus,  in  an  action 
against  the  drawer  of  a  bill  accepted  for  his  accommodation,  for  the  drawer  is  the  real  debtor,  and  cannot 
be  hurt  by  want  of  notice. 

(7)  1  Esp.  302.     See  13  East,  127;  Bay.  136.  (k)  12  East,  433;  3  Esp.  R.  240. 

(/)  Bateman  v.  Joseph,  12  East,  433;  3  Esp.  R.  240.     And  see  Goodall  v.  Dolley,  1  T.  R.  712. 

(m)  Inquiry  at  the  place  where  the  bill  was  payable  for  the  residence  of  the  indorser,  was  held  to  be  in- 
sufficient. Beveridge  v.  Burgess,  3  Camp.  262.  Inquiry  should  be  made  from  other  parties  to  the  bill  or 
note,  and  of  persons  of  the  same  name.  Bayley  on  Billf:,  229,  citing'  Beveridge  v.  Burgess.  It  is  said  in 
one  case  to  have  been  held  to  be  sufficient,  on  a  promissory  note  being  dishonoured,  to  make  inquiry  at  the 
maker's  for  the  residence  of  the  payee.  Harris  v.  Derrick,  Wight.  76.  Calling  on  the  last  two  indorsers, 
on  the  day  after  the  bill  became  due,  to  know  where  the  drawer  lived,  and  on  his  not  being  in  the  way, 
calling  again  the  next  day,  and  then  giving  him  notice,  is  (semblc)  sufficient.  Broioning  v.  Kinnear,^  Gow.  81. 

(n)  Vide  infra,  237.  (o)  Potter  v.  Rayworth,  13  East,  417. 

(p)  Dunn  V.  O'Keefe,  ^  M.  &  S.  282.  (q)  Leach  v.  Hewit,  4  Taunt.  731. 

(r)  Ex  parte  Heath,  2  Ves.  &  B.  240;  2  Rose,  141. 

(s)  Goodall  V.  DoUey,  1  T.  R.  712;  Benke's  C.  202.  Wilkes  v.  Jacks,  Peakc's  C.  202.  And  see  Sisson  v. 
Tomlinson,  Sel.  N.  P.  324.  Brown  v.  Mnffey,  15  East,  216;  where  the  defendant  had  indorsed  for  the  ac- 
commodation  of  a  subsequent  indorser,  but  did  not  know  that  the  acceptor  had  no  effiscts  of  the  drawer  in 
his  hands. 

(0  Free  v.  Hawkins,^  1  Holt's  C.  550,  by  Gibbs,  C.  J. 

(m)  Nicholson  v.  Gouthit,  2  H.  B.  609.  A.  being  insolvent,  B.  as  a  security  indorsed  a  note  made  by  A. 
payable  to  B.  at  the  house  of  D.  for  a  debt  due  from  A.  to  C.  B.  being  informed  that  D.  had  no  effiicts  of  j4.'s 
in  his  hands,  desires  D.  to  send  the  note  to  him,  and  says  he  will  pay  it,  having  then  a  fund  in  his  hands  for 
that  purpose;  the  note  was  not  presented  at  Z>.'s  house  till  three  days  after  it  was  due;  and  it  was  held  that 
it  was  discharged. 

(1)  [See  Sturgis  Sf  al.  v  Derrick,  VVightwick,  78.] 

(2)  [In  Cory  Sf  al.  v.  Scott,  3  B.  &,  A.  619,  where  a  bill  was  drawn  for  the  accommodation  of  an  indorsee, 
and  neither  he  nor  the  drawer  bad  any  etTects  in  the  hands  of  the  acceptor;  it  was  held  that  the  subsequent 
indorsee,  in  order  to  entitle  himself  to  recover  against  the  drawer,  was  bound  to  give  notice  of  non-payment. 

This  case  has  greatly  shaken,  if  not  overturned,  that  of  Walwyn  v.  St.  Quintin,  I  B.  &  P,  652 — but  most 
of  the  American  cases  agree  with  it.  See  Scarborough  v. Harris,  1  Bay,  175.  French's  Executor  v.  Bank 
of  Columlna,  4  Cranch,  141.  Pons's  Executors  v.  Kelly,  2  Hayw.  45.  Smith  v.  M'Lean,  2  Taylor,  72. 
Buck  v.  Cotton,  2  Conn.  Rep.  12(i.  Crossen  v.  Hutchinson,  9  Ma.«s.  Rep.  205.  Bond  Sf  al.  v.  Farnham,  5 
Mass.  Rep.  170.  Sandford  v.  Dillaway,  10  Mass.  Rep.  52.  Farnum  v.  Fowls,  12  Mass.  Rep.  89.  Barton 
V.  Baker,  1  Scrg.  &  Rawle,  334.  In  this  last  case,  however,  it  was  held  that  an  acceptance  by  the  indorser 
of  an  assignment  of  the  drawer's  estate,  for  the  purpose  of  indemnifying  him  against  his  indorsement,  ren- 
dered notice  unnecessary.     See  post,  274,  note  (1). 

Evidence  of  an  agreement  between  the  indorser  and  indorsee  of  a  note  taken  after  due,  that  the  latter 
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dorser  of  the  bill  had  received  notice  from  the  drawer  that  he  would  not 
pay  the  bill  (.r);  that  the  indorsee  being  ignorant  of  the  laches  in  the 
holder,  paid  the  bill  (3/);  that  the  indorsers  had  full  knowledge  of  the  bank- 
ruptcy of  the  drawer  and  of  the  acceptor  before  and  at  the  time  when  the 
bill  became  due  (z);  that  the  indorsement  was  lent  to  the  maker  of  a  note, 
to  enable  the  maker  to  raise  money  from  the  plaintifls,  who  were  bankers, 
and  agreed  to  advance  the  money  thereon  for  six  months,  and  had  renewed 
their  advances  at  the  end  of  six  months,  without  the  knowledge  of  the  in- 
dorser  (a).  So,  where  a  bill  was  drawn  and  indorsed  by  several  indorsers 
for  the  accommodation  of  the  last  indorser,  and  the  acceptor  had  no  effects 
of  the  drawer  in  his  hands,  but  that  fact  was  not  known  to  the  defendant, 
a  prior  indorser,  it  was  held  that  he  was  entitled  to  notice  of  the  dishonour, 
in  order  to  enable  him  (if  he  had  no  remedy  on  the  bill)  to  call  immediately 
upon  the  last  indorser,  to  whom  he  had  lent  his  indorsement,  and  who  had 
received  the  amount  of  the  bill  (b).  So  in  the  case  of  an  indorsee,  without 
consideration  but  without  fraud,  of  a  bill,  the  drawer  and  acceptor  of  which 
are  fictitious  persons  (c).  Proof  of  notice  will  be  rendered  nnnecessary  by 
*evidence  of  a  promise  to  pay  on  the  part  of  the  defendant  (d).  But  it  ^237 
seems  that  an  express  promise  is  necessary,  in  order  to  discharge  an  in- 
dorser who  has  not  had  notice  (e;. 

6thly.  The  proof  of  a  protest  has  already  been  considered  (/). 

If  an   acceptance  of  the  bill  be  stated   unnecessarily,  it  need  not  be  Variance, 
proved  (^). — Such  are  the  detailed  proofs  in  these  cases. 

It  is  a  general  rule,  that  an  admission  (A)  of  the  party's  liability  on  the  Presump- 
bill,  made  with  a  knowledge  of  the  facts,  will  supersede  the  necessity  of  the  '^^^  evU 
usual  regular  proof  in  detail.     Such  an  admission  oper siies  a.s  j}resu7nptive^°^^' 
evidence  that  all  things  have  been  rite-acta,  or  perhaps,  in  some  eases, 

{x)  1  T.  R.  171.  (y)  Roscow  v.  Hardy,.  12  East,  434. 

{z)  Esdaile  v.  Sowerby,  11  East,  114.  (a)  Smith  v,  Beckett,  13  East,  187. 

(b)  Brown  and  others  v.  Maffey,  15  East,  216.  Bayley,  O.  B.  137.  Peake's  C.  202.  And  see  Cory  v. 
Scoit,i  3  B.  &  A.  619. 

(c)  Leach  v.  Hewitt,  4  Taunt.  731. 

(d)  Wilkes  V.  Jacks,  Peake's  C.  202.  (e)  Borrodaile  v.  Lowe,  4  Taunt.  93. 
if)  Supra,  232.                                                                {g)  Supra,  213. 

{h)  The  whole  of  the  admission  must,  according^  to  the  general  rule,  betaken.  Where  the  defendant  said, 
"  I  do  not  mean  to  insist  upon  the  want  of  notice,  but  I  am  only  bound  to  pay  you  79/.,"  the  bill  being  for 
200/.,  Abbott,  C.  J.,  held  that  the  plaintiff  could  not  recover  more  than  70/.  Fletcher  v.  Froggatt,  2  C.  & 
P.  270.  Assumpsit  by  the  indorsee  against  acceptor,  plea  that  the  defendant  did  not  accept  the  bill  modo  et 
forma,  but  generally,  and  it  appeared  that  tlie  acceptance  had  been,  without  his  knowledge,  altered  by  the 
addition  of  payment  at  a  particular  banker's,  where,  when  presented,  it  was  dishonoured,  and  on  application 
to  the  defendant  he  denied  having  accepted  it  payable  there,  but  was  always  ready  to  pay  at  his  own  place 
of  residence;  held,  not  to  amount  to  an  acknowledgement  of  a  subsisting  debt  to  entitle  tlie  plaintiff  to  recover 
on  an  account  stated.     Calvert  v.  Baker,  4  M.  tfc  VV.  417;  and  7  Dowl.  (p.  c.)  17. 

should  look  to  the  drawer  and  not  to  the  indorser,  was  admitted  in  South  Carolina.  Rugely  v.  Davidson,  2 
Rep.  Con.  Ct.  33. 

In  Tennessee,  it  has  been  decided  that  notice  is  not  necessary  where  the  indorser  and  indorsee  knew  of 
the  insolvency  of  the  maker  at  the  time  of  the  indorsement.  Slothart  v.  Parker,  1  Overton's  Rep.  260.  See 
also  Crossen  v.  Hutchinson,  ubi.  sup.     Aganv.  M'Manus,  11  Johns.  180. 

If  a  note  be  void  in  its  creation,  and  known  to  the  indorser  to  be  so,  demand  and  notice  are  not  necessary 
to  charge  him.  Copp  v.  M'Dougall,  9  Mass.  Rep.  1.  A  waiver  by  an  indorsee  of  a  right  to  notice  of  non- 
payment by  the  maker,  does  not  dispense  witli  tlie  necessity  of  a  demand  upon  him.  Berkshire  Bank  v, 
Jones,  6  Mass.  Rep.  524.  See  Hill  v.  Heap,  ante,  p.  269,  note  (0).  But  when  the  maker  has  absconded  be- 
fore the  note  falls  due,  a  demand  is  not  necessary  to  charge  the  indorser.  Putnam  ^  al.  v.  Sullivan  S(  al.  4 
Mass.  Rep.  45.      Widgery  v.  Monroe  Sf  al.  6  Mass.  R.  449. 

In  Virginia,  the  indorser  of  a  note  is  not  liable  on  non-payment  by  the  maker,  unless  the  maker  is  shown 
to  be  insolvent,  or  a  suit  has  been  brought  against  him  and  proved  fruitless;  although  such  indorser  has 
been  counter-secured  by  the  maker  of  such  indorsement.     Dulany  v.  Hodgkin,  5  Cranch,  333. 

See  Mr.  Day's  notes  to  Wilkes  Sf  al.  v.  Jacks,  Peake's  C.  203,  and  Smith  &  al.  v.  Becket,  13  East,  189, 
Swift  on  Ev.  and  Bills,  287-290.J 
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even  still  more  strongly  as  a  ivaiver  by  the  party  of  an  irregularity  as  to 
presentment,  notice,  or  protest  (/),  of  which  he  actually  was,  or  may  be 
presumed  to  have  been  cognizant.  These  admissions  consist  either  in  part- 
payment,  which  is  tlie  strongest  of  all,  or  in  asking  for  time,  or  in  an  express 
promise  to  pay  the  bill,  or  in  other  declarations,  or  conduct  by  which  the 
party  plainly  acknowledges  his  liability  [k]  (A). 

An  agreement  between  the  drawer  and  first  indorser,  stating  the  bill 
to  be  then  over-due,  and  dishonoured,  and  stipulating  for  payment  by 
weekly  instalments,  admits  notice  of  the  dishonour  (/). 

In  an  action  against  an  acceptor,  notice  by  his  attorney  to  produce  all 
papers  relating  to  a  bill,  described  as  the  bill  in  question,  and  as  accepted 
by  the  said  defendant,  \s,  prima  facie  evidence  of  acceptance  (m). 

Part-payment  of  the  amount  of  the  bill  by  the  drawer  raises  a  presump- 
tion that  he  has  received  due  notice  of  the  acceptor's  default  (n). 
*23S  *An  acceptor,  who  has  credited  or  adopted  the  acceptance  by  an  acknow- 
ledgement of  his  hand-writing,  or  by  paying  other  similar  bills,  cannot  after- 
wards insist  that  the  alleged  acceptance  is  a  forgery  (o).  But  the  merely 
desiring  the  holder  of  the  bill  to  call  again  does  not  exclude  him  from  such 
a  defence  [p). 

Where  the  declaration  alleged  a  due  presentment  of  the  bill  for  payment,' 
which  had  been  drawn  and  accepted  for  the  accommodation  of  the  indorser, 
and  the  bill  was  not  presented  till  after  banking  hours,  when  the  answer 
was  given  "  no  effects,"  an  application  by  the  indorser,  after  declaration 
filed,  for  further  time,  was  held  to  be  evidence  of  the  waiver  of  the  objection, 
with  notice  of  the  fact  of  which  he  had  the  means  of  informing  himself  (7). 

(i)  Gihhon  V.  Coggon,  2  Camp.  188;  2  T.  R.  713;  6  East,  16,  231;  13  East,  417;  Wood,  v.  Brown^  1 
Starkie's  C.  217;  Peake's  C.  202.  Where  the  defendant  agreed  to  join  with  three  others  in  several  notes  to 
the  plaintiff  to  secure  a  debt;  but  after  he  had  signed  one  refused,  and  never  did  in  fact  sign;  and  upon  the 
first  note  becoming  due  the  defendant,  upon  being  applied  to,  offered  a  security;  it  was  held,  that  it  was  for 
the  jury  to  say  whether  he  was  cognizant  of  the  refusal  of  the  party  to  sign,  and  whether,  by  offering  such 
security,  he  intended  to  waive  the  objection  as  to  all  the  notes;  as  if  he  did,  and  obtained  time  in  consequence, 
he  was  liable,  otherwise  not.     Leaf  v.  Gibbs,^  4  C.  &  P.  466. 

(k)  See  Jones  v.  Morgan,  2  Camp.  474.  Vaughan  v.  Fuller,  2  Str.  1246;  and  tit.  Admissions.  An  admis- 
sion by  one  of  several  partners  is  evidence  against  the  rest,  Hodenpyl  v.  Vingerhoed,  Chitty  on  Bills,  439, 
5th  ed.;  Roscoe  on  Evidence,  207.  Songster  v.  Mazzaredo,^  1  Starkie's  C.  161.  But  an  admission  by  one 
of  several  acceptors,  not  parties,  is  not  evidence  against  the  rest.  Gray  v.  Pahner,  1  Esp.  C.  135.  In  an 
action  by  the  indorsee  against  the  maker,  and  issue  on  the  fact  of  presentment,  a  promise  by  the  defendant, 
after  the  note  became  due,  to  pay,  was  held  to  be  a  sufficient  admission  of  the  presentment  having  been  duly 
made.     Croxon  v.  Worthen,  5  M.  &  W.  5. 

(/)  Gunson  v.  Melz,'^  1  B.  &  C.  1.93;  2  D.  &  R.  334. 

(m)  Holt  v.  Squires,^  R.  &  M.  282. 

(n)  An  offer  to  give  another  bill  supersedes  tlie  proof  of  indorsement.  Bosanquet  v.  Anderson,  G  Esp.  43, 
An  admission  by  the  defendant  that  the  hand-writing  to  a  promissory  note  is  his,  will  be  sufficient  proof  in 
the  case  of  an  unattested  note,  although  it  was  made  pending  a  treaty  for  a  compromise.  Waldridge  v, 
Kennison,  1  Esp.  C.  43. 

(o)  Leacli  v.  Buchanan,  4  Esp.  C.  226.     Barber  v,  Gingcll,  3  Esp.  C.  60. 

Ip)  Barber  v.  Gingell,  3  Esp.  C.  60.     And  see  tit.  Admissions. 

Iq)  Greenway  v.  Hindley,  4  Camp.  52.  It  operates  as  a  waver  of  the  want  of  notice  {Rogers  v.  Stephens, 
2  T.  R.  713;  Peake's  C.  202;  6  East,  231;  13  East,  417);  and  where,  on  demand  made,  the  drawer  answered 
that  the  bill  must  be  paid,  it  was  held  to  be  equivalent  to  a  promise  to  pay;  Ibid.;  and  see  Lundie  v.  Robert- 
son,  7  East,  231,    The  drawer  on  the  first  application  promised  the  plaintiff  that  he  would  pay  the  bill  if  he 

(A)  If,  after  the  dishonour  of  a  note,  the  indorser  promise  to  pay  it,  such  promise  is  presumptive  evidence 
of  due  demand  and  notice.  Breed  v.  Hillhouse,  7  Conn.  R.  523.  Where  W.  A.  the  payee  of  a  negotiable 
note,  then  payable,  indorsed  it  thus,  "  W,  A.  holden,"  he  was  held  liable  without  demand  or  notice.  Bean  v. 
Arnold,  16  Shepley,  251.  The  drawer  of  a  protested  bill  of  excliange  being  applied  toon  behalf  of  the 
holder  for  payment,  acknowledges  the  debt  to  be  just,  and  promises  to  pay  it,  saying  nothing  about  his 
having  received  notice;  the  holder  in  an  action  of  debt  upon  Ihe  bill  against  such  drawer,  is  not  bound  to 
prove  that  notice  was  given  to  him  of  the  protest.  Walker  \.  Laverty  Sf  al.  6  Munf.  487.  Vid.  Sice  v.  Cun- 
ningham, 1  Cow.  397.     Myers  v.  Coleman,  Anth.  N.  P.  150.) 
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So  where  the  drawer,  knowing  that  time  had  been  given  by  the  holder  to 
the  acceptor,  but  supposing  that  he  was  still  Uabie  on  the  bill,  in  default 
of  the  acceptor,  said,  tliree  months  after  the  bill  was  due,  that  he  was  liable, 
and  if  the  acceptor  did  not  pay  it,  he  would,  it  was  held  that  he  was  bound 
by  the  promise  (r).  Where,  however,  a  promise  to  pay  has  been  made 
in  ignorance  of  material  facts,  such  as  the  holder's  laches,  it  will  not  super- 
sede the  necessity  or  the  usual  proof  of  notice  (s). 

Where  the  indorsee  of  an  inland  bill  presented  it  before  it  was  due,  for 
acceptance,  and  it  was  refused  on  the  4th  of  November,  and  the  indorsee 
on  the  6th  of  January  following,  (the  bill  expiring  on  the  11th  of  January,) 
gave  notice  generally  of  the  dishonour  of  the  bill,  but  without  specifying 
the  time  or  circumstances  of  the  presentment,  whereupon  the  defendants, 
the  drawers,  being  ignorant  of  the  circumstances,  made  a  proposal  the  next 
day  to  pay  the  bill  by  instalments,  it  was  held  that  they  had  not  waived 
*the  notice  (t).  So  a  promise  made  by  the  defendant  when  arrested,  and  *239 
when  he  is  ignorant  of  the  facts,  will  not  be  a  waver  («). 

Where  the  defendant,  being  a  foreigner,  on  being  applied  to  to  take  up 
the  bill,  said,  "  1  am  not  acquainted  with  your  laws;  if  I  am  bound  to  pay 
it,  I  will,"  it  was  held  that  the  declaration  did  not  supersede  the  necessity 
of  proving  notice  (x)  (1). 

A  promise  by  one  of  several  indorsers  who  are  not  partners  is  not  evi- 
dence against  the  other  indorsers  (y).  It  has  been  said,  that  where  an  in- 
dorser  has  promised  to  pay  the  bill,  payment  must  still  be  demanded  before 
the  action  is  brought  (r);  this,  however,  appears  to  be  unnecessary. 

would  call  again;  upon  a  second  application,  he  said  that  he  had  not  regular  notice,  but  that  as  the  debt  was 
justly  due  he  would  pay  the  bill  (and  see  Haddock  v.  Bury,  7  East,  236,  n  ;  Gibbons  v.  Coggan,  2  Camp.  188; 
Taylor  V.  Jones,  2  Camp.  105).  A  waiver  by  a  drawer  may  be  implied,  but  qu.  whether  a  waver  by  an 
indorsee  must  not  be  express.  4  Taunt.  93.  In  an  action  by  an  indorsee  against  a  previous,  but  not  imme- 
diate indorser,  the  defendant,  on  the  bill  being  shown,  said,  "  my  affairs  are  deranged,  I  cannot  take  it  up 
now,  but  I  will  do  something  in  a  fortnight,"  it  was  held  to  be  sufficient  on  the  account  stated.  Wagstaff 
V.  Boardman,  K.  B.  Hil.  1827.  A  letter  written  by  the  drawer,  stating  that  the  bill  had  been  accepted  for 
his  accommodation,  and  would  be  paid,  dispenses  with  notice.  T-VoocZ  v.  B/omj??,'  1  Starkie's  C.  217.  But 
a  letter  written  by  an  indorser  who  had  been  applied  to  for  payment  after  severul  days  laches,  informing  the 
plaintiff  that  he  would  not  remit  till  he  received  the  bill,  and  desiring  the  plaintiff,  if  lie  considered  him  (the 
defendant)  to  be  unsafe,  to  return  the  bill  to  a  prior  indorser,  was  held  to  be  no  sucli  waiver  of  the  laches,  and 
promise  to  pay,  as  would  entitle  the  plaintiff"  to  recover.  Borrodaile  v.  Lowe,  4  Taunt.  93.  So  where  the 
drawer  said,  "  If  I  am  bound  to  pay  it,  I  will."  Dennis  v.  Morris,  3  Esp.  C.  158.  So  where  he  merely 
offered  to  compromise.  Cuming  v.  French^  2  Camp.  106.  And  see  Brett  v.  Levett,  13  East,  213,  supra. 
The  drawer  of  a  bill  being  applied  to  for  payment,  said,  "  If  the  acceptor  does  not  pay  I  must;  but  exhaust 
all  your  influence  with  the  acceptor  first;"  and  afterwards  directed  the  applicant  to  raise  the  money  on  the 
lives  of  himself  and  the  acceptor,  it  was  held  that  the  admission  was  not  conclusive  evidence  of  the  defend- 
ant's having  received  or  waived  notice  of  the  dishonour  of  the  bill.  Hicks  v.  Duke  of  Beaufort,"^  4  Bing.  N. 
C.  229. 

(r)  Stevens  v.  Lynch,  12  East,  38. 

(s)  Goodall  V.  Dolly,  1  T.  R.  712.  Blizard  v.  Hirst,  5  Burr.  2670.  4  Taunt.  93.  Picken  v.  Graham,  1  C. 
&,  M.  725.     3  Tyr.  923. 

(0  1  T.  R.  712.     2  H.  B.  336.  (u)  Rouse  v.  Redwood,  1  Esp.  C.  155;  4  Taunt.  93, 

(x)  Dennis  v.  Morrice,  3  Esp.  C.  158.  {y)  1  Barnes,  317;  1  Esp.  C.  15. 

(«)  Brown  v.  Macdermot,  5  Esp.  C.  265,  tamen  qu. 

(1)  [A  promise  by  an  indorser  to  pay  a  note,  after  being  discharged  in  law  by  neglect  of  due  notice,  is  not 
bindmg,  unless  made  with  a  knowledge  of  all  the  material  facts.  Martin  v.  Winslow,  2  Mason's  Rep.  241. 
Duryee  v.  Dennison,  5  Johns.  248.  Fotheringham  v.  Price^s  Ex'or,  1  Bay,  291.  Donaldson  v.  Means,  4 
Dallas,  109.  Tower  v.  Durrell,  9  Mass.  Rep.  332.  And  the  promise  must  be  explicit,  and  made  out  by  clear 
and  unequivocal  evidence.     Miller  v.  Hackley,  5  Johns.  375. 

Where  the  indorser,  knowing  that  a  demand  has  not  been  made  on  the  maker,  promises  to  pay  the  note, 
it  is  a  waiver  of  the  necessity  of  proving  demand  and  notice.  Hall  v.  Freeman,  2  Nott  &  McCord,  479. 
Hopkins  v.  Liswell,  12  Mass.  Rep.  58,  Pierson  v.  Hooker,  3  Johns.  68.  Such  promise  is  an  implied  admis- 
sion that  the  indorser  has  received  notice — but  where  it  is  evident  that  such  notice  was  not  given,  a  promise 
by  the  indorser  to  pay,  after  he  is  legally  discharged,  and  without  any  consideration,  will  not  maintain  an 
action.  Lawrence  v.  Ralston,  3  Bib.  102.  Phillips  v.  M-Curdy,  2  Har.  &  J.  187.  Walker  v.  Lavcrty,  6 
Munf.  487.] 
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A  promise  is  binding  although  made  under  ignorance  of  the  law  («). 

An  ofl'er  to  pay  part  by  way  of  compromise,  and  made  for  the  purpose  of 
buying  peace,  is  not  admissible  in  evidence  (6);  and  a  mere  offer  to  com- 
promise is  no  waiver  of  the  want  of  notice  (c). 
Collateral       HI-  Where  the  liability  is  consequent  on  the  defendant's  own  default,  as 
liability,     where,  1st,  the  drawer  brings  an  action  against  the  acceptor,  or  2dly,  the 
Drawer      acceptor  against  the  drawer.     1st.  By  the  drawer  against  the  acceptor  (a?); 
the  plaintitl"  must  prove, 

1st.  The  acceptance  of  the  bill  by  the  defendant,  which  is  prima  facie 
evidence  that  he  has  effects  of  the  drawer  in  his  hands  (e). 

2dly.  Presentment  to  the  acceptor,  and  the  refusal  by  him  to  pay  the  bill. 

3dly.  The  payment  of  the  bill  by  the  plaintiff,  the  drawer. 
'The  indorsement  of  a  general  receipt  on  the  h'\\\ pri7nu  facie  imports/?«y- 
ment  by  the  acceptor,  although  the  bill  be  produced  by  the  drawer;  for  it  is 
rather  to  be  presumed  that  the  bill  was  dehvered  to  him  by  the  acceptor, 
on  a  settlement  of  accounts  (/);  and  therefore  the  plaintiff  should  prove  a 
payment  to  the  holder  by  himself  {g). 

4thly.  That  the  acceptor  has  effects  of  the  drawer  in  his  hands;  of  this 
fact  the  acceptance  is  prima  facie  evidence  [h).  The  bankruptcy  of  the 
acceptor  is  no  defence  against  the  drawer,  who  has  paid  the  bill  since  the 
bankruptcy  {i). 
Acceptor  The  acceptor  of  an  accommodation  bill  in  an  action  against  the  drawer, 
must  prove,  1st.  The  drawing  of  the  bill  by  the  defendant  {k),  by  proof  of 
*his  hand-writing.  2dly.  He  must  rebut  the  usual  presumption  of  consi- 
deration, by  evidence  showing  the  absence  of  it.  3dly.  Payment  of  the  bill 
by  himself  (/),  or  execution  against  his  person  (m).  The  mere  production 
of  the  bill  will  not  afford  even  priind  facie  evidence  of  payment,  without 
showing  that  the  bill  has  been  in  circulation  since  the  acceptance;  and  pay- 
ment is  not  to  be  presumed  from  a  receipt  indorsed  on  the  bill,  except  it  be 
in  the  hand-writing  of  some  person  entitled  to  demand  payment  (w). 
Damages.  In  Order  to  prove  the  particular  amount  of  damage  which  the  plaintiff 
has  sustained,  the  course  of  exchange,  and  the  liability  of  the  defendant  to 
pay  re-exchange,  are  questions  for  the  jury  (o)  (A).     Interest  is  recover- 

(a)  12  East,  38;  vide  supra,  87. 

(6)  B.  N.  P.  236.  (c)  Cumming  v.  French,  2  Camp.  106. 

(d)  The  drawer  may  recover  against  the  acceptor,  having  effects  of  the  drawer  in  his  hands,  in  his  own 
name,  without  assignment  from  the  payee. 

(e)  Verc  v.  Lewis,  3  T.  R.  183.  If  A.  &  B.  exchange  acceptances,  the  one  is  a  consideration  for  the 
other,  each  is  li.ible  on  his  own  acceptance  as  an  absolute  debt;  the  engagement  is  not  of  a  conditional  nature 
for  mutual  indemnity,  but  constitutes  at  once  an  absolute  debt  on  each  part.  Consequently  either  may  prove 
the  acceptance  of  the  other  as  a  debt  under  a  commission  of  bankrupt  against  him  previous  to  the  payment 
of  either  acceptance.  Rolfe  v.  Caslon,  2  H.  B.  570.  A.,  on  the  bankruptcy  of  B.,  will  be  compelled  to  pay 
the  bill  drawn  by  him,  as  well  as  the  one  accepted  by  him  after  the  bankruptcy  of  B.;  he  cannot  afterwards 
recover  against  B.,  as  on  an  implied  contract  to  indemnify  him.  Per  Lawrence,  J.  in  Cowley  v.  Dunlop,  7 
T.  R.  567. 

(/)  Scholey  v.  Walsby,  Peake's  C.  24.  So  where  an  indorsee  having  been  obliged  to  take  up  the  bill, 
declares  specially  against  the  acceptor.     Mendez  v.  Carreroon,  Ld.  Raym.  742. 

(g)  Peake's  C.  26;  Peake's  L.  E.  22L 

(h)  10  Mod.  36,  37.     Parminterv.  Simmons,  1  Wils.  185;  3  T.  R.  183;  3  East,  169;  3  Wils.  18. 

(i)  Mead  v.  Braham,  3  M.  &.  S.  9L  (Jc)  Vide  supra,  222. 

(I)  Taylor  v.  Higgins,  3  East,  169;  3  Wils.  18.  In  the  latter  case  the  count  must  be  special.  Where  A., 
according  to  the  ordinary  course  of  dealing  with  B.,  accepts  bills  for  him,  having  funds  of  ii.'s  in  his  hands, 
and  B.  being  bankrupt,  A.  compounded  his  acceptances  with  the  holders  for  less  than  their  amount,  it  was 
held,  that  in  the  account  between  A.  and  the  assignees  of  B.,  A.  was  entitled  to  charge  the  full  amount. 
Stonekouse  v.  Read,^  3  B.  &  C.  669;  5  D.  &  R.  603. 

(m)  Ibid.  (n)  PJiel  v.  Vanbatenburg,  2  Camp.  439. 

{<))  De  Tastel  ^  others  v.  Baring  Sf  others,  2  Camp.  65;  1 1  East,  265;  2  H.  B.  378;  2  B.  &  P.  335; 
Ambler,  634. 

(A)  (By  the  English  law  merchant,  the  acceptor  of  a  foreign  bill  of  exchange  is  not  liable  for  the 
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able  from  the  day  when  the  bill  became  due  to  the  day  of  signing  judg- 
ment {p). 

Where  a  sum  is  payable  on  a  promissory  note  by  instalments,  and  the  interest, 
whole  is  to  become  due  on  the  first  default,  interest  becomes  due  on  the  first 
default  {q);  and  it  is  recoverable,  although  not  staled  in  the  particulars  (r). 
Interest  may  be  recovered  against  the  drawer  of  an  inland  bill,  without 
proof  of  a  protest  [s). 

Where  an  accommodation  acceptor  was  sued  by  a  bond  fide  holder  it 
was  held  that  as  he  ought  to  have  paid  it  when  demanded,  lie  could  not 
recover  the  costs  against  the  party  to  whom  he  had  lent  his  acceptance  (/). 

An  indorsee  having  received  part  of  the  contents  from  the  drawer,  cannot 
recover  more  than  the  residue  from  the  acceptor  {u). 

The  acceptor  of  a  bill  payable  in  England  is  liable  only  to  the  sum  pay- 
able, and  5  per  cent  interest  [x). 

In  an  action  on  a  foreign  note  payable  in  the  currency  of  this  country, 
interest  is  to  be  calculated  according  to  the  state  of  exchange  at  the  time  of 
the  demand  of  payment  [y). 

Where  a  bill  drawn  on  a  party  in  a  foreign  country,  after  having  been 
negotiated  through  another  foreign  country,  is  refused  payment  by  the 
drawee,  such  payment  being  pronibited  by  the  law  of  the  country  where 
he  resides,  the  drawer  is  liable  for  the  ivhole  of  the  re-exchange  between 
the  dift'erent  countries  (*). 

Where  a  foreign  bill  is  dishonoured  here  for  non-acceptance,  and  the 
plaintiff  is  allowed  a  per-centage  in  the  name  of  damages,  it  seems  that  he 
is  to  recover  interest  from  the  day  of  payment  only,  and  not  from  the  time 
*of  non-acceptance  («);  but  where  there  is  no  allowance  for  damages,  he     *24i 
is  to  recover  interest  from  the  time  of  dishonour  for  non-acceptance  {b). 

Where  a  bill  is  made  payable  with  interest,  it  is  to  be  calculated  from 
the  date  of  the  bill  (c). 

A  plaintiff  is  entitled  to  recover  the  whole  amount,  although  as  to  part 
he  is  only  a  trustee  i^d). 

The  rules  of  Hilary  Term,  4  Will.,  declare  that  in  all  actions  on  bills  of  Defence, 
exchange  and  promissory  notes  (e)  the  plea  of  non  assumpsit  shall  be  inad- 
missible, and  that  in  such  actions  a  plea  in  denial  must  traverse  some  mat- 
ter of  fact,  e.  o-.,  the  drawing,  or  making,  or  indorsing,  or  accepting,  or  pre- 
senting, or  notice  of  the  dishonour  of  the  bill  or  note.  The  defendant  in 
support  of  a  plea,  according  to  these  rules,  on  which  issue  is  taken,  may 

(p)  RoUnson  v.  Bland,  2  T.  R.  58;  2  Burr.  1077.  (7)  4  Esp.  C.  147.  (r)  Ibid. 

(s)  Windle  v.  Andrews,^  2  Starkie's  C.  425.  Where  a  bill  is  accepted  payable  at  a  particular  place, 
allhough  it  is  unnecessary  to  show  a  presentment  at  such  place,  in  order  to  entitle  the  parly  to  recover  the 
principal  sum,  yet  it  is  to  recover  interest.  Phillips  v.  Franklin,  1  Gow's  C.  196.  A  note  payable  at  a 
particular  time  carries  interest  after  that  time,  and  it  ought  not  to  be  left  to  the  discretion  of  the  jury,  unless 
the  non-payment  has  been  occasioned  by  the  fault  of  the  plaintiff.    Laing  v.  Slone,^  2  M.  &,  Ry.  561. 

(0  Roach  V.  Thompson,  1  M.  &  M,  487.  (u)  Bacon  v.  Searles,  1  II.  B.  88. 

(x)  Woolsey  v.  Crawford,  2  Camp.  445. 

(y)  Pollard  v.  Merries,  3  B.  &  P.  335.  Mellish  v.  Simeon,  2  H.  B.  378.  But  see  Houriet  v.  Morris,  3 
Camp.  303. 

(z)  Iliid. 

(a)  Gantt  v.  Mackenzie,  3  Camp.  51.  (b)  Harrison  v.  Dickson,  3  Camp.  52. 

(c)  Doman  v.  Dibden,^  1  R.  &  M.  381.  (d)  Reid  v.  Furnival,  1  C.  &  M.  538. 

(e)  Yet  if  an  executor  declare  on  a  bill  or  note  payable  to  his  testator,  laying  a  promise  to  him,  the  pro- 
mise may  still  be  denied  by  non  assumpsit.     Timmins  v.  Piatt,  2  M.  &  M.  720. 

exchange,  or  any  charge  but  interest,  according  to  the  rate  established  at  the  place  of  payment;  and  the 
statute  of  Pennsylvania,  vviiich  gives  liquidated  damages  as  a  substitute,  has  regard  only  to  drawers  and 
endorsers.  Wats  v.  Riddle,  8  Watts,  545.  In  an  action  against  the  indorser  of  a  promissory  note,  the  fees, 
of  protest  are  a  proper  item  in  the  assessment  of  damages.     Merrill  v.  Benton,  10  Wend.  118.) 
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show,  1st,  no  contract,  or  an  insufficient  one  in  point  of  law  (/);  2dly,  that 
the  bill  or  note  has  been  altered  (g),  (and  in  some  instances)  no  consideration; 
or,  3dly,  illegality  or  fraud;  4thly,  that  the  plaintiff  has  no  title  by  transfer 
to  sue  upon  the  bill;  5thly,  that  the  bill  has  been  released  or  satisfied; 
6thly,  discharge  by  laches,  or  giving  time,  or  by  waiver;  7thly,  that  it  was 
an  accommodation  bill,  &.c.  and  indorsed  after  it  became  due;  8thly,  that  it 
is  improperly  stamped;  9thly,  that  it  has  been  altered. 

That  the  defendant,  in  point  of  fact,  or  of  law,  did  not  contract  to  pay 
the  bill,  as,  that  the  defendant  is  an  infant  (A)  (A),  or  a  feme  covert  (i). 
But  an  acceptor  cannot  set  up  the  infancy  or  coverture  of  the  drawer  as 
a  defence  (k)  (1);  nor  can  an  indorsee  defend  himself  by  showing  that  the 
bill  was  drawn  by  a  feme  covert  upon  her  husband,  who  indorsed  it  over  (/). 
So  he  may  show  that  one  of  the  plaintiffs  promised  jointly  with  the  defend- 
ants (m). 

If  a  bill  has  been  accepted  by  one  of  several  partners  in  the  name  of 
all  the  copartners,  the  others  being  sued  may  prove  fraud  in  defence,  and 
show  that  the  bill  concerned  the  acceptor  only  in  his  private  and  individual 
capacity  (n)  (B).  But  where  several  persons  trade  together  under  different 
firms,  it  is  not  competent  for  one  partner  to  show  that  the  bill  was  drawn 
in  respect  of  a  firm  in  which  he  had  no  interest  (o). 

It  seems  to  be  a  general  rule,  that  no  extrinsic  evidence  is  admissible  to 
vary  the  contract  apparent  on  the  bill;  as  to  show  that  the  defendant  did 
not  accept  the  bill  upon  his  own  private  account,  but  upon  that  of  his  prin- 
cipal (/?);  *or,  that  at  the  time  of  making  the  note,  the  plaintiff  had  agreed 
to  take  a  renewal  of  the  note  in  lieu  of  payment  (g). 

The  acceptor  cannot  give  in  evidence  a  parol  understanding  that  the 
drawer  was  not  to  demand  payment  on  the  bill  in  case  he  could  reimburse 
himself  out  of  other  funds  (r).  So  the  plaintiff  cannot  be  permitted  to  prove 
in  excuse  for  not  giving  notice  of  dishonour,  a  parol  agreement  that  the 
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(/)  It  is  a  good  defence  to  show  that  the  plaintiff,  who  sues  on  a  bill  accepted  by  a  company,  is  himself 
a  member  of  that  company.  Neale  v.  Turton,^  4  Eingh,  149.  In  an  action  by  an  indorsee  ag-ainst  acceptor, 
to  prove  the  forgery  by  the  drawer  of  the  acceptance,  the  same  evidence  only  is  admissible  as  would  have 
been  so  in  the  case  of  an  indictment  for  forgery.     Griffiths  v.  Payne,  3  P.  (fe  I).  107. 

(g)  An  alteration  of  a  bill  of  exchange  after  acceptance  may  be  taken  advantage  of  under  a  plea  that  the 
defendant  did  not  accept  the  bill.  Cock  v.  Coxwell,  2  C.  M.  &  R.  291.  See  as  to  alterations,  the  cases  cited 
below,  in  reference  to  the  proper  stamp  on  a  bill  or  note. 

(h)  Carth.  160.     Jngledew  v.  Douglass,^  2  Starkie's  C.  36.     [  Van  Winkle  v.  KetcJiam,  3  Caine's  Rep.  323.] 

(t)  1  East,  432. 

(k)  4  Esp.  C.  187.     Per  Lord  Hardwicke,  Haly  v.  Lane,  2  Atk.  181, 2. 

(Z)  2  Atk.  181,  2. 

(m)  Mainwaring  v.  Newman,  2  B.  tSc  P.  120.  Note,  the  objection  was  taken  in  this  case  by  special 
demurrer,  vide  supra,  note  (/). 

(n)  Pinkney  v.  Hall,  Salk.  126,  vide  supra,  205. 

(0)  Baker  v.  Charlton,  Pcake,  S.  C.  80.  (p)  Str.  955;  Gas.  T.  Hardw.  1. 

(7)  Hoare  v.  Graham,  3  Camp.  57.  See  Snowball  v.  Vicars,  Bunb.  175;  Mailer  v.  Living,  4  Taunt.  102, 
infra,  tit.  Parol  Evidence. 

(r)  Campbell  v.  Hodgson,'^  1  Gow.  74. 

(A)  (A  negotiable  note  made  by  an  infant  is  voidable  and  not  void;  and  if  he,  after  coming  of  age,  pro- 
mise the  payee  that  it  .shall  be  paid,  the  payee  may  negotiate  it,  and  the  holder  may  maintain  an  action  in 
his  own  name  against  the  maker.  Reed  v.  Bachelder,  1  Metcalf  R.  539.)  [A  negotiable  note  given  by  an 
infant  even  for  necessaries,  is  void.  Swasey  v.  Vanderhey den's  Administrator,  10  Johns.  33.]  {M^Crillis  v. 
How,  3  New  Hamp.  Rep.  648.J 

(B)  (Where  a  partner  procures  a  note  to  be  made  to  his  firm  as  accommodation  paper,  and  transfers  it/or 
his  sole  benefit  in  the  partnership  name,  a  copartner,  although  wholly  ignorant  of  the  transaction,  is  liable  to 
a  third  indorsee.  Bank  of  St.  Albans  v.  Gillilam,  23  Wend.  R.  311.  See  also  Smith  v.  Loring,  2  Ohio 
R.  467.) 

(1)  [See  Nightingale  v.  Wlthington,  ante,  note — and  Grey  v.  Cowper,  Lawes  Plead,  in  assumpsit,  671,  in 
note.     See  also  Heineccius  de  Vitiis  Ncgotiationis  Collybisticce  vel  Cambialis;  Chap.  II.  sect,  7.] 
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amount  was  not  to  be  demanded  until  the  estates  of  the  drawer  (for  whose 
benefit  the  bill  had  been  given)  had  been  sold  (s)  (A). 

A  bill  of  exchange  or  promissory  note  expressed  to  be  for  value  received  Want  of 
is  presumed  to  have  been  made  upon  a  good  cojisideration  (/);  but  the  consuJera- 
failure  of  consideration  may  sometimes  be  proved  as  a  defence  against  the 
payee  of  a  bill  although  it  would  be  no  defence  against  a  bond  fide  indorsee 
for  value  (w).     As  between  the  original  parties  to  the  bill,  the  total  failure 
of  consideration  may  be  set  up   as  a  defence  {x)  (1)  (B).     It  may  be 

(s)  Free  v.  Hawkins,^  1  Moore,  535;  and  see  Hoare  v.  Graham,  3  Camp.  535;  4  Taunt.  731.  {Or  that  the 
indorser,  at  tlie  time  of  the  transfer  of  a  note  by  an  indorsement  in  blank,  ag-reed  to  be  responsible  at  all 
events,  without  demand  of  the  maker,  or  notice  of  non-payment.     Barry  v.  Morse,  3  New  Hamp.  Rep.  182.} 

(<)  The  presumption  of  consideration  may  be  rebutted  by  evidence.  Where  a  note  expressed  to  be  for 
value  received  was  given  to  a  boy  only  nine  years  old,  whose  father  was  living',  the  donor  being  in  a  state 
of  imbecility,  and  not  far  from  his  death,  it  was  a  question  for  the  jury  whetlicr  it  was  given  upon  any  legal 
consideration.  Gratitude  to  the  father,  or  affection  to  the  son,  is  not,  it  seems,  a  sufficient  consideration,  and 
such  a  note  is  not  good  as  a  donatio  inortis  causa.  Holliday  v.  Atkinson,^  5  B.  «fc  C.  501.  A  cross-accept- 
ance, with  an  exchange  of  securities,  is  a  good  consideration  for  a  note.  1  Camp.  179;  3  East,  72;  Co.  B. 
L.  176,  510;  Bayley,  O.  B.  205.  Cowley  v.  Dunlop,  7  T.  R.  571;  and  see  Buckler  v.  Buttivant,  3  East,  72; 
Ex  parte  Walker,  4  Ves.  373. 

{u)  2  T.  R.  71;  Com.  43.  Morris  v.  Lee,  Bayley  on  Bills,  397.  Snelling  v.  Brxggs,  B.  N.  P.  284.  Puget 
de  Bras  v.  Forbes,  1  Esp.  C.  117.  Where,  by  the  course  of  trade  a  bill  was  to  be  given  by  the  drawer 
before  the  consideration  was  paid,  and  befc  e  payment  the  payee's  agent  became  bankrupt,  it  was  held  that 
the  payee  could  not  recover  against  tlie  drawer.     Ibid,  and  see  1  Str.  674. 

(z)  7  T.  R.  121.  Even  although  the  defendant  has  promised  to  pay  the  bill,  if  no  proof  of  payment  be 
*  As  to  notice  that  the  party  relies  on  this  defence,  vide  supra,  221. 

(A)  (Where  a  promissory  note  was  given  for  the  price  of  a  horse,  payable  absolutely  in  ten  days,  and  it 
w^as  at  the  same  time  agreed,  that  if  the  horse  did  not  meet  the  expectation  of  the  person  for  whom  he  was 
purchased,  and  was  returned  within  ten  days,  he  should  be  received  in  lieu  of  the  note,  and  the  horse  was  in 
accordance  with  such  contract  returned,  but  not  accepted  by  the  vendor.  It  was  he'd  that  it  was  not  com- 
petent to  give  such  collateral  matter  resting  in  parol  in  evidence  in  defence  of  the  note.  Isaac  v.  Elkins,  11 
Vermont  Rep.  679.     See  also  Cunningham  v.  Wardwell,  2  Fairf.  466.     [See  Thompson  v.  Kelcham,  8  Johns. 

189.     Dow  V.  Tattle,  4  Mass.  Rep.  414.     Bausman  v. ,  stated  1  Dallas,  26.]     But  it  has  been  held  that 

evidence  is  admissible  to  prove  that  when  a  note  was  executed,  there  was  an  agreement  to  receive  in  part 
payment  a  debt  on  another  person.  Murchie  v.  Cook  Sf  M^Nab,  1  Alabama  R.  41.  In  an  action  by  the 
payee  against  the  maker  of  a  negotiable  note  in  common  form,  the  defendant  cannot  give  in  evidence,  by 
way  of  defence,  a  parol  agreement,  that  upon  his  giving  a  deed  of  real  estate  to  the  plaintiff,  the  note  should 
be  given  up.     Spring  v.  Lovett,  Pick.  R.  11,417.) 

(B)  (In  an  action  upon  a  promissory  note,  a  total  failure  of  consideration  may  be  given  in  evidence  to 
defeat  it,  when  the  suit  is  between  the  original  parties;  but  it  is  otherwise  where  there  is  only  a  partial 
failure.  That  can  only  be  remedied  by  a  distinct  suit.  Washburn  v.  Picot,  3  Dev.  390;  Slade  v.  Halstead, 
7  Cow.  322;  Hills  v.  Bannister,  8  Cow.  31.  [Schoonmnker  v.  Roosa  S(  al.  17  Johns.  301.  Pearson  v.  Pear- 
son, 7  Johns.  26.  Ten  Eyck  v.  Vanderpool,  8  Johns.  120.  The  People  v.  Howell,  4  Johns.  296.  Fink  v. 
Cox,  18  Johns.  145.  Yelv.  4,  b,  note.]  jln  Massachusetts,  it  is  held,  that  a  note  given  without  considera- 
tion, cannot  for  that  reason  be  avoided,  if  no  fraud  or  imposition  has  been  practised.  Bowers  v.  Hard,  10  Mass. 
Rep.  427.  And  see  Swift  on  Bills,  265.}  A  promissory  note  founded  on  the  payee's  agreement  to  convey 
to  the  promisor  land  belonging  to  a  third  person,  is  not  invalid  on  the  ground  of  want  of  consideration. 
Trask  v.  Vinsion,  2  Pickering,  105.) 

(1)  [Where  a  promissory  note  is  given  for  the  purchase  of  real  property,  and  the  title  to  the  property  faiks, 
it  is  not  a  good  defence  against  the  note,  unless  the  failure  be  total.  Greenleaf  v.  Cook,  2  Wheat.  13.  See 
Smith  v.  Sinclair,  15  Mass.  Rep.  171.  Lloyd  v.  Jewell  S(  al.  1  Greenleaf,  352.  Frisbie  v.  Hoffnagle,  11 
Johns.  50.  Although  the  consideration  of  a  note  fail  by  reason  of  the  failure  of  the  payee  to  perform  an 
agreement,  yet  if  a  new  agreement  be  made  by  the  parties,  as  a  substitute  for  the  old,  the  failure  of  consider- 
ation creates  no  equity  in  favour  of  the  maker  against  the  indorsee,  even  in  Virginia.  Young  v.  Grundy, 
7  Cranch,  548.  A  note  given  in  consideration  of  the  assignment  of  a  patent  right,  which  had  been  fraudu- 
lently obtained,  was  held  to  be  void,  although  certain  materials  had  been  furnished,  and  certain  instructions 
given  by  the  payee  to  the  maker.  Bliss  v.  Negus,  8  Mass.  Rep.  46.  A  note  given  on  the  sale  of  a  chattel, 
fraudulently  represented  by  the  vendor  to  be  of  great  value,  when  it  was  of  no  value,  it  was  without  con- 
sideration, and  void,  and  evidence  of  these  facts  is  admissible  under  the  general  issue,  in  an  action  on  the 
note.  Still  v.  Rood,  15  Johns.  230.  So  in  an  action  on  a  note,  the  maker  may  show  that  the  consideration 
was  a  quit-claim  deed,  executed  by  the  plaintiff  to  him,  of  lands  which  the  plaintiff  induced  him  to  pur- 
chase by  fraudulently  pretending  to  a  title  to  them.  Hawley  v.  Beeman,  1  Tyler,  238.  Where  the  owner 
of  a  slave  told  him  if  he  would  procure  good  notes  for  $200,  he  should  be  immediately  manumitted,  and  the 
slave  procured  the  notes  and  delivered  them  to  his  master,  who  made  out  a  deed  of  manumission,  but  refused 
to  deliver  the  deed,  and  kept  it  and  the  notes  for  more  than  two  years,  during  which  time  he  held  the  slave 
as  a  slave;  it  was  held  in  an  action  on  one  of  the  notes  against  the  maker,  that  the  consideration  had  wholly 
failed,  and  that  the  plaintiff  could  not  recover.     Petryw.  Christy,  19  Johns.  53.] 
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shown,  that  the  *contract  on  which  the  bill  was  given  is  ivholly  rescinded, 
where  it  is  entire;  or,  that  it  has  been  pai'tiallj/  rescinded,  where  it  consists 
of  divisible  parts  (y). 

Where  a  note  was  given  by  the  defendant  as  an  apprentice  fee  with  his 
son,  and  the  indentures  were  void  for  want  of  a  stamp  under  the  statute 
S  Anne,  it  was  held  that  the  plaintiff  could  not  recover,  although  he  had 
maintained  the  defendant's  son  for  the  time  (z);  and  in  some  cases,  as  be- 
tween the  original  parties,  the  defendant  may  show  what  consideration  was 
really  given  for  the  bill,  and  the  plaintiff  cannot  recover  more  (a). 

Wliere  the  defendant  accepted  a  bill  in  consideration  of  partnership,  and 
hroke  off  the  treaty,  it  was  held  that  the  plaintiff  could  recover  no  more 
than  compensated  the  injury  actually  sustained  (h).  In  order,  however,  to 
reduce  the  demand,  the  acceptor  must  prove  a  failure  to  a  certain  liquidated 
amount.  It  is  now  completely  settled,  that  a  partial  failure  which  may  be 
the  subject  of  an  action  for  unliquidated  damages,  and  which  leaves  the 
whole  of  the  contract  still  open  and  unrescinded,  cannot  be  inquired  into  in 
an  action  on  the  bill  or  note  (c),  as,  that  the  goods  delivered  are  of  bad 
quality  {d);  and  in  general,  a  party  who  has  given  a  bill  of  exchange  for 
the  amount  of  a  tradesman's  bill,  is  precluded  from  the  disputing  the  reason- 
ableness of  the  charges  (e). 

Where  the  defendant  having  possession  of  the  premises,  gave  a  bill  as  a 
consideration  for  a  lease,  which  the  plaintiff  refused  to  execute,  it  was  held 
that  the  refusal  constituted  no  defence  to  the  action  (/);  but  where  z.par- 

given  within  a  specific  time  whicli  is  elapsed.  Elrnes  v.  Wills,  1  H.  B.  64.  Where  the  defendant  accepted 
bills  for  goods  supplied  on  a  contract  "to  be  ofgfood  quality  and  moderate  price,"  held  that  it  was  no  answer 
to  the  action  on  the  bills  that  the  goods  turned  out  to  be  of  inferior  quality,  and  that  the  defendant  had  paid 
to  the  plaintiff  much  beyond  what  they  sold  for;  in  an  action  for  the  price,  the  value  only  can  be  recovered; 
but  in  an  action  upon  the  security,  the  party  holding  it  is  entitled  to  recover,  unless  there  has  been  a  total 
failure  of  consideration.  Obbard  v.  Beetham,^  1  M.  &  M.  483.  Even  the  forcible  re-taking  of  goods,  two 
months  after  the  sule,  is  no  defence  to  an  action  on  a  bill  given  for  the  price  of  goods.  Stephens  v.  Wilkin- 
sov,'^  2  B.  &  Ad.  320.  So  it  is  no  defence  to  an  action  by  the  payee  against  the  maker  of  a  promissory  note, 
that  the  payee  had  agreed  to  convey  an  estate  to  the  maker  in  consideration  of  a  sum  of  money  then  paid 
or  secured  to  bo  paid  to  the  maker  (being  the  sum  mentioned  in  the  note),  and  of  a  further  sum  to  be  paid 
at  a  future  day,  and  that  such  estate  had  never  been  conveyed.  Spiller  v.  Westlakej'^  2  B.  &.  Ad.  155.  Held 
also,  Parke,  J.  disseidiente,  that  in  all  cases  where,  from  defect  of  consideration,  the  original  payees^  cannot 
recover  on  the  note  or  bill,  the  indorsee  to  maintain  an  action  against  the  maker  or  acceptor,  must  prove 
consideration  given  by  himself  or  a  prior  indorsee,  though  he  may  have  had  no  notice  that  such  proof  will  be 
called  for.  Heath  v.  Sansom  Sf  Ecans,*  2  B.  &.  Ad.  291.  In  assumpsit  on  a  bill  accepted  by  the  defendant, 
plea,  stating  a  contiact  for  certain  work  and  payment  in  part  by  money,  and  the  residue  by  the  bill,  averring 
the  insufficiency  of  the  work  done,  and  that  the  money  paid  exceeded  the  value  thereof;  held,  on  motion  for 
judgment  non  obstante  vered.  that  the  plea  was  bad,  as  showing  only  a  partial  failure  of  consideration  for 
the  money  and  the  bill,  alike  applicable  to  both.      Trickey  v.  Lurne,  6  M.  &.  W.  278;  8  Dowl.  (p.  c.)  174. 

(y)  Bayley  on  Bills,  236.  Barber  v.  Backhouse,  Peake's  C.  61;  where,  in  an  action  by  the  payee  against 
the  acceptor  of  a  bill,  the  defendant  paid  part  of  the  money  into  court,  and  proved  that  there  was  no  consi- 
deration for  the  residue,  the  jury,  under  the  direetion  of  Lord  Kenyon,  found  for  the  defendant. 

(«■)  7  T.  R.  121. 

(a)  Darnell  v.  Williams,^  2  Starkie's  C.  166.  And  see  Wiffen  v.  Roberts,  1  Esp.  C.  261.  He  may  shovir 
that  it  was  accepted  for  value  as  to  part,  and  as  an  accommodation  bill  as  to  the  residue.    2  Starkie's  C.  166. 

(fc)  Peake's  C.  216. 

(c)  Morgan  v.  Richardson,  1  Camp.  R.  40,  n.;  2  Camp.  R.  346.  Fleming  v.  Simpson,  1  Camp.  R.  40,  n. 
Moggridge  v.  Jones,  14  East,  486;  3  Camp.  C.  38;  Bayley,  O.  B.  235.  Day  v.  Nix,^  9  Moore,  159.  See 
also  Guscoyne  v.  Sinith,  1  M.  &  Y.  338.  Where  the  indorsee  of  a  note  for  which  the  consideration  was 
the  transfer  of  a  ship,  was  held  to  be  entitled  to  recover,  although  the  transfer  was  void  for  non-compliance 
■with  the  Registry  Acts,  there  being  evidence  to  show  that  the  defendant  had  been  in  possession  for  two 
years. 

{d)  Morgan  v.  Richardson,  7  East,  483;  3  Smith,  487;  1  Camp.  40;  Camp.  346;  1  Esp.  159.  Moggridge 
V.  Jones,  3  Camp.  38;   14  Rast,  86.     Tyers  v.  Gwynne,  2  Camp.  346. 

{e)  1   Esp.  C.  1.59,  261.     Solomon  v.   Turner,-'  1  Starkie's  C.  51. 

(/)  3  Camp.  38;  14  East,  484.     Moggridge  v.  Jones,  3  Camp.  38. 
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tial  failure  arises  from  fraud  it  is  a  defence  to  the  action  {g).  Thus,  where 
the  hill  is  given  for  the  price  of  goods  fraudulently  sold  under  a  warranty, 
the  breach  of  warranty  is  a  bar  to  an  action  on  the  bill,  if  the  defendant 
has  tendered  back  the  goods  {h). 

The  failure  of  consideration  is  no  defence  against  an  indorsee  for 
value(2)  (A);  neither  is  it  any  defence  against  a  bond  fide  indorsee  for 
value,  that  the  bill  was  an  accommodation  bill,  and  that  he  knew  it  to  be 
such  {k)  (B). 

*It  is  no  defence  to  an  action  by  an  indorsee  against  the  acceptor,  that  the  *244  • 
drawer  of  a  bill,  payable  to  his  own  order,  had  conuiiitted  a  secret  act  of 
bankruptcy,  and  that  the  assignees  under  the  commission  had  withdrawn 
from  the  defendant  a  lease,  pledged  by  the  drawer  to  him  as  a  security 
against  the  acceptance  (/).  If  the  indorsee  knew  that  the  bill  was  an  accom- 
modation bill,  he  can  recover  no  more  than  the  value  he  has  paid;  but  if 
the  bill  was  made  upon  a  good  consideration,  he  may  recover  the  whole; 
and  if  he  has  not  paid  full  value  for  it,  he  is  a  trustee  for  the  indorser  in 
respect  of  the  surplus  (m). 

Wliere  no  consideration  was  given  for  the  bill  originally,  or  where  it  has 
been  obtained  by  fraud  or  duress,  it  is,  as  has  been  seen,  incumbent  on  the 
plaintiff  to  prove  that  he  gave  value  for  the  bill  {n).  And  though  the  bill 
was  drawn  on  a  good  consideration,  yet  if  it  was  afterwards  Iosl  or  stolen, 
and  afterwards  came  into  the  hands  of  an  indorsee  for  value,  yet  it  would 
be  a  good  defence  to  show  that  he  took  it  mala  fides  with  a  knowledge  of 
the  circumstances;  or  even  under  circumstances  which  ought  to  have  ex- 
cited his  suspicion  as  to  the  title  of  the  party  from  whom  he  received  it  (o). 

As  the  law  presumes  a  bill  to  have  been  made  on  a  good  consideration, 
when  the  issue  is  joined  on  a  replication  that  there  was  a  consideration  for 
the  bill  [p)  to  a  plea  that  there  was  no  consideration  (<7),  the  proof  lies  on 
the  defendant  (r).  But  where,  to  a  general  plea  of  no  consideration,  the 
plaintiff' pleads  some  particular  consideration,  concluding  with  a  verification 
which  the  defendant  traverses,  the  plaintiff,  by  his  form  of  pleading,  takes, 

{g)  2  Taunt.  2.  Ledger  \.  Ewer,  Peake's  C.  216.  Fleming  v.  Simpson,  1  Camp.  40.  iSecas,  where  a 
purchaser  who  has  given  the  bill  in  payment  does  not  repudiate  the  contract.  Archer  v.  Bamford,^  3 
Starkie's  C.  175. 

{h)  Lewis  v.  Cosgrave,  2  Taunt.  2.  The  jury  found  for  the  plaintiff;  but  the  court  granted  a  new  trial, 
on  the  ground  of  fraud.     And  see  Solomon  v.   Turner,  1  Starkie's  C.  51. 

(i)  Boehm  v.  Sterling,  7  T.  R.  423.  Even  although  it  was  indorsed  over  after  it  was  due,  the  drawers 
(the  defendants)  having  issued  it  nine  months  after  the  date. 

{k)  Smith  V.  Knox,  3  Esp.  46.  But  it  would  be  otherwise  if  lie  knew  that  the  bill  was  drawn  for  a 
particular  purpose,  3  Esp  4G.  And  see  Charles  v.  Marsden,  1  Taunt.  224;  Fentum  v.  Pocock,^  5  Taunt. 
193;  and  per  Eldon,  C.     Bank  of  Ireland  v.  Beresford,  6  Dow.  237. 

(0  Arden  v.   Watkins,  3  East,  317.  (m)   Wiffen  v.  Roberts,  1  Esp.  261. 

(n)  Supra,  220. 

(o)  Supra,  lb.  Co-executors  cannot  recover  as  bona  Jide  holders  for  valuable  consideration  without  notice, 
where  one  of  them  has  notice,  though  in  a  different  capacity,  that  the  bill  was  accepted  for  accommodation. 
v.  Adams,  1  Younge,  1 1 7. 

(p)  Such  a  replication  is  good  on  special  demurrer.     Prescott  v.  Long,  1  Mo.  &  R.  382,  (n.) 

(q)  Such  a  plea  is  bad  on  special  demurrer.  Sloughton  v.  Earl  of  Kilmorey,  2  C.  M.  &  R.  72;  Mills  v. 
Oddy,  lb.  103. 

(r)  Lucy  v.  Forrester,  2  C.  M.  &  R.  59.  Batley  v.  Catterall,  1  Mo.  &  R.  379.  Percival  v.  Framplin, 
2  C.  M.  &  R.  180.  In  a  similar  case,  Morgan  v.  Cresswell,  1  Mo.  »fc  R.  180,  n.,  the  plaintiff  was  nonsuited, 
but  the  court  set  aside  the  nonsuit.     lb. 

(A)  (A  failure  of  the  consideration  of  a  promissory  note  by  the  misconduct  of  the  holder,  without  the  fault 
of  the  maker,  will  discharge  the  latter  from  his  obligation  to  such  holder.  Kernier's  Syndic  v.  Jumonville 
De  Villier,  8  Louis.  R.  550.) 

(B)  (S.  P.  Grant  v.  Ellicott,  7  Wend.  227.) 

lEng.  Com.  Law  Reps.  xiv.  176.    ^Id.  i.  72. 
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as  it  seems,  the  burthen  of  proof  upon  himself  (5);  unless,  however,  it  thus 
appear  from  the  form  of  pleading  that  the  plaintiff  meant  to  rely  on  the 
particular  consideration  alleged,  and  not  simply  to  deny  the  truth  of  ihe 
plea,  the  proof  of  consideration  will  still,  it  seems,  be  incumbent  on  the 
defendant  (/). 

Action  by  an  indorsee  against  the  acceptor,  plea,  that  the  defendant  ac- 
cepted the  bill  for  the  accommodation  of  the  drawer,  and  that  the  drawer 
did  not  give  nor  the  defendant  receive  any  consideration  for  his  accepting 
or  paying  the  bill,  that  the  drawer  indorsed  to  the  plaintiff  without  any  con- 
sideration, and  that  the  plaintiff  held  the  bill  without  consideration,  and  it 
was  held  that  it  was  not  incumbent  on  the  plaintiff  to  begin  and  prove  that 
*245  he  gave  value  for  *the  bill,  but  that  it  is  otherwise  when  the  title  of  the 
plaintiff  is  impeached  on  the  ground  of  fraud,  duress,  or  of  the  bills  having 
been  lost  or  stolen  (ic).  In  an  action  by  nn  indorsee  against  the  acceptor, 
it  is  not  sufficient  in  order  to  prove  no  consideration,  to  show  that  the  drawer, 
on  the  day  before  the  bill  became  due,  procured  all  the  indorsements  to  be 
made  without  consideration,  to  enable  the  action  to  be  brought  by  the  in- 
dorsee, upon  the  understanding  that  the  money  should  be  divided  between 
one  of  the  indorsees  and  the  drawer;  the  want  of  consideration  between 
the  defendant  and  the  drawer  must  be  proved  (x). 

The  declarations  of  a  former  holder  are  not  evidence  to  prove  want  of 
consideration  (y)  (1),  unless  the  title  of  the  plaintiff  be  identical  with  that  of 
the  party  who  made  the  declaration;  as  where  he  took  the  bill  from  him 
after  it  became  due  (z),  or  sues  as  agent  of  the  declarant  («). 
Illegality.  As  against  an  original  party  to  the  bill  or  note,  the  defendant  may  give 
the  illegality  of  the  consideration  in  evidence  in  bar  of  the  action  [h).     And 

(s)  Bailey  v.  Caiterall,  1  Mo.  &  R.  379.  In  which  case  Alderson  B.  stated  that  he  had  so  ruled  in  a 
previous  case. 

(t)  Lowe  V.  Burrows,^  1  Mo.  &  R.  381;  4  N.  &-  M.  366.  There,  to  a  general  plea  of  no  consideration, 
the  plaintiff  replied  that  the  defendant  did  receive  consideration  for  the  said  acceptance,  videlicet  two  cows 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  and  concluded  to  the  country.  Ld.  Denman  held  that 
proof  of  consideration  lay  on  the  defendant,  the  replication  being-  in  substance  a  traverse  of  the  plea,  the 
videlicet  and  conclusion  to  the  country  showing  that  the  words  under  the  videlicet  were  not  meant  as  intro- 
ductory of  new  matter;  and  the  Court  refused  a  new  trial. 

(w)  Mills  V.  Barber,  1  M.  &  W.  425.  In  Edwards  v.  Groves,  2  M.  &  W.  642,  which  was  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note,  the  defendant  pleaded  that  the  note  was  given  for  a  gaming 
debt,  and  indorsed  to  the  plaintilT  with  notice  thereof,  and  without  consideration;  replication,  that  the  note 
was  indorsed  to  the  plaintiff  without  notice  of  the  illegality,  and  for  a  good  consideration,  on  which  issue 
was  joined,  and  it  was  held  that  the  illegality  was  not  so  admitted  as  to  render  it  necessary  for  the  plaintiff 
to  give  any  evidence  of  consideration  in  the  first  instance,  but  that  in  order  to  do  so,  the  defendant  ought  to 
have  proved  the  illegality  by  evidence.  Upon  a  traverse  of  the  indorsement  of  an  accommodation  bill  to 
the  plaintiff  after  it  was  due,  it  is  for  the  defendant  to  begin  and  show  that  the  bill  when  indorsed  was  due. 
Lewis  v.  Lady  Parker,^  4  Ad.  &  Ell.  838. 

(x)   Whituker  v.  Edmonds,^  1  Ad.  &.  Ell.  638;  I  Mo.&  R.  366. 

(y)  Smith  v.  De  Wruilz,'^  R.  &  M.  212.  Shaw  v.  Broom,^  4  D.  &  R.  730.  Beauchamp  v.  Parry,^  1  B.  & 
Ad.  19.     Borough  v.  White,''  4  B.  &  C.  325. 

(2)  See  the  observations  of  Parke,  B.  infra,  261,  note  (y),  Benson  v.  Marshall,  cited  4  D.  &,  R.  732. 

(a)  Benstead  v.  Levy,  I  B.  &-  Ad.  89;  1  Mo.  &  R.  138. 

(b)  As  where  the  bill  had  been  accepted  in  a  smuggling  transaction.  1  Camp.  C.  383.  A  bill  given  to  a 
creditor  to  induce  him  to  sign  the  certificate  of  a  bankrupt  is  void  in  whatsoever  hands  it  may  be,  and  what- 
ever the  consideration  given  by  the  holder;  but  if  given  merely  to  keep  him  from  taking  steps  to  oppose  the 
bankrupt  in  obtaining  it,  it  will  be  good  in  the  hands  of  a  holder  for  value  without  notice.  Birch  v.  Jervis,^ 
3  C.  &  P.  379.  See  Bankrupt  Act,  s.  125.  A  bill  given  for  a  wager  e.xceedinar  lOZ.,  although  on  a  legal 
horse-race,  is  nevertheless  void,  even  in  the  hands  of  an  innocent  indorsee.  Shillilo  v.  Thede?  7  Bing.  405. 
See  16  C.  2,  c.  7,  1,  3.     Where  the  bill  was  given  by  the  acceptor  to  the  drawer  for  "  difference  in  consols," 

(1)  [Declarations  of  the  payee  of  a  note,  when  the  note  was  in  his  hands,  that  he  gave  no  consideration  for 
it,  cannot  be  given  in  evidence  in  an  action  by  an  indorsee  against  the  maker.  Barough  v.  White,  Eng.  Com. 
Law  Reps.  x.  345.] 

•Eng.  Cona.  Law  Reps.  xxix.  152.    2/</.  xxxi.  200.    '/rf.  xxviii.  171.    i/^^.  xxi.  419.    s/rf.  xvi.  220. 
Hd.  XX.  351.    nd.  X.  345.    Hd.  xiv.  358.    ^Id.  xx.  181. 
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so  he  may  as  against  an  indorsee  who  was  privy  to  the  illegal  transaction  (c). 
But  no  illegality  between  the  original  parties  will  affect  an  indorsee  (except 
Tinder  the  statutes  against  gaming  and  nsury)  (</),  unless  he  had  notice  (e)  of 
*the  illegality,  or  took  the  bill  after  it  become  due,  from  one  who  had  *246 
notice  (/)  (A).  The  question  oi  maid  fides  in  such  cases  is  usually  a  ques- 
tion of  fact  for  the  consideration  of  the  jury  {g). 

Where  a  bill  is  given  for  the  differences  in  a  stock-jobbing  transaction,  an 
indorsee  who  is  privy  to  the  transaction  cannot  recover  (A).  Where  the 
payee  of  such  a  bill  indorsed  it  after  it  was  due,  it  was  held  that  the  indorsee 
could  not  recover  {i).  Where  part  of  the  consideration  is  illegal  the  bill  is 
void  for  the  whole  {k)  (B). 

In  an  action  by  an  indorsee  against  the  maker  of  a  note,  letters  from  the  Illegality 
payee  to  the  maker,  proved  to  be  contemporaneous  with  the  making  of  the  of  consider 
note,  have  been  held  to  be  evidence  (/)  to  prove  that  it  was  illegal  in  its  ^^  '°"* 
creation. 

By  the  provisions  of  the  stat.  9  Ann.  c.  14,  s.  1,  securities  for  money  or 
valuables  won  by  gaming,  &c.  (m),  or  for  repaying  money  knowingly  lent 
for  gaming,  are  void;  and  by  the  stat.  12  Ann.  stat.  2,  c.  16, s.  1,  so  are  con- 
tracts for  the  payment  of  money  lent  on  usury  (w).     And  a  bond  fide  holder 

it  was  held  that  the  Court  could  not  say  that  it  necessarily  meant  illegal  differences;  and  even  if  paid,  it  was 
available  in  the  hands  of  a  hova  fide  indorsee  without  notice.  Day  v.  Sluarl,^  6  Bing.  109;  and  3  M.  «&  P. 
334.  So  a  bill  drawn  by  the  broker  for  stock-jobbing  differences,  paid  by  him  for  the  defendant,  is  not  abso- 
lutely void,  and  tlie  amount  may  be  recovered  by  an  innocent  indorsee.  Greenland  v.  Dyer,^  2  M.  &  Ry. 
422.  Where  the  bill  was  dated  on  a  Sunday,  the  Court,  in  the  absence  of  evidence,  would  not  presume  the 
acceptance  to  have  been  written  on  that  day;  and  even  if  it  had,  such  an  act  would  not  be  an  act  of  ordinary 
calling  within  the  st.  29  C.  2,  c.  7.    Begbie  v.  Levy,  1  Cr.  &  J.  180.     See  Assumpsit. 

(c)  1  Esp.  C.  389;  2  Esp.  C.  589.  [Brisbane  v.  Lestarjette,  I  Bay.  113.  Wiggins  et.  al.  v.  Bush,  12  Johns. 
306.] 

(</)  And  now  even  such  securities  are  (by  st,  5  &  6  W.  4,  c.  41,  s.  1)  not  to  be  void,  but  to  be  decreed  to 
have  been  given  for  an  illegal  consideration. 

(e)  Dong.  632.  Wyitt  v.  Bulnier,  2  Esp.  C.  538.  Sirongitharm  v.  Lul<yn,  1  Esp.  C.  389.  Dagnall  v. 
Wigiey,  11  East,  43,  where  a  broker  got  the  bill  discounted  for  illegal  brokerage.  An  agreement  between 
a  petitioning  creditor  who  has  sued  out  a  fiat  in  bankruptcy,  and  the  bankrupt,  for  abandoning  the  prosecu- 
tion, and  the  bankrupt's  acceptance  of  a  bill  is  void,  inter  paries.  Davis  v.  Holding,  1  M.  &  M.  159. 
Where  a  statute  prohibits  a  thing  to  be  done,  and  does  not  expressly  avoid  the  securities  affected  by  the 
illegality,  it  is  an  available  security  unk'ss  the  illegality  appears  on  the  face  of  the  instrument,  or  unless  the 
holder  has  notice.     Broughton  v.  Manchester  Waterworks,'^  3  B.  &  A.  10. 

(/)  Doug.  632.     [Perkins  v.  Challis,  1  N.  Hamp.  Rep.  254.] 

{g)  Per  Lord  Mansfield,  Doug.  632.  Although  gross  negligence  be  evidence  of  mala  fides,  it  is  not 
equivalent  to  it,  and  ought  not  to  be  left  so  to  a  jury.  Goodman  v.  Harvey,^  4  Ad.  &  Ell.  870.  See  Crooke 
v.  Jadis,^  6  C.  &,  P.  191.     Foster  v.  Pearson,  1  C.  M.  &  R.  855.     Backhouse  v.  Harrison,  3  Nev.  &.  M.  388. 

(h)  Steers  v.  Lashley,  6  T.  R.  61;  7  T.  R.  630.  Time  bargains  in  foreign  funds  are  not  within  the  pro- 
visions of  the  St.  7  G.  2,  c.  28,  nor  are  they  illegal  at  common  law.     Elsworth  v.  Cole,  2  M.  &  W.  31. 

(i)  7  T.  R.  630.     Brown  v.  Turner,  2  Esp.  C.  631. 

(/t)  2  Burr.  1002.     Scott  v.  Gilmore,  2  Taunt.  226.     Cruikshanks  v.  Rose,  1  Mo.  &  R.  101. 

(l)  Kent  V.  Loicen,  1  Camp.  177.  Walsh  v.  Stockdale,  cor.  Abbott,  J.  Guildhall  Sitt.  afler.  Trin.  Term, 
1818. 

(m)  Bills  substituted  for  those  illegally  given  are  equally  void. 

(n)  The  mere  negotiation  of  a  bill  by  a  broker  at  exorbitant  brokerage,  the  broker  advancing  no  money 
himself,  and  being  no  party  to  the  bill,  will  not  avoid  the  bill  under  the  stat.  Dagnall  v.  Wigley,  11  East, 
43.     As  to  proof  of  usury,  see  the  title. 

(A)  (In  Pennsylvania  the  bona  fide  holder  of  a  note  given  on  an  usurious  contract  will  not  be  affected  by 
the  unlawfulness  of  the  transaction,  if  he  took  it  without  Jinowledge  of  the  usurious  consideration.  Creed  v. 
Stephen,  6  Wharton,  223.  So  in  New  York,  Huckley  v.  Sprague,  10  Wend.  113.  Steele  v.  Whipple,  21  Id. 
103.  But  in  Kentucky  and  Louisiana  it  has  been  held  that  gaming  and  usurious  considerations  are  excep- 
tions to  the  general  rule,  and  render  the  bill  entirely  void  even  in  the  hands  of  a  bona  fide  holder  without 
notice.     Early  v.  MCart,  2  Dana,  415.     Leblanc  v.  Sanglair,  12  Martin,  402.) 

(B)  (A  promissory  note  given  in  consideration  of  the  purchase  of  an  improvement  upon  vacant  govern- 
ment land,  is  for  an  illegal  consideration  and  cannot  be  recovered.  Merrell  v.  Legrand,  1  Howard,  150.  So 
a  note  made  in  pursuance  of  a  contract  to  suppress  a  prosecution  for  an  assauH  and  battery  without  leave  of 
the  court,  is  illegal  and  void.     Vincent  v.  Groom,  1  Yerger,  430.) 

lEng.  Com.  Law  Reps.  xix.  20.    ^Id,  xvii.  315.    Hd.  v,  215.    ^Id.  xxxi.  212.    Hd.  xv.  350. 
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could  not  recover  on  a  bill  usurious  in  its  origin  (o),  or  on  a  bill  legal  in  its 
inception,  but  indorsed  by  the  payee  upon  the  usurious  contract  (p). 

By  the  stat.  5S  Geo.  3,  c.  93,  no  bill  or  note,  although  it  may  have  been 
given  for  an  usurious  consideration,  shall  be  void  in  the  hands  of  a  bond  fide 
indorsee  who  has  discounted  or  paid  value  for  it  (§'),  without  notice  ol  the 
usury  (r).  And  an  innocent  holder  of  a  bill  accepted  to  secure  a  gaming 
debt  may  recover  against  the  drawer  or  indorser;  the  construction  of  the 
Stat.  (9  Anne,  c.  14)  is,  that  such  a  security  shall  not  be  used  to  enforce 
payment  from  the  loser  {s)\  but  no  illegality  of  this  nature,  after  an  indorse- 
ment in  blank,  will  prejudice  an  innocent  indorsee  {t). 

By  2  &  3  Vic.  c.  37,  bills  and  notes  at  less  than  12  months'  date,  above 
10/.,  are  not  to  be  affected  by  the  usury  laws  {ii). 
*247  *It  has  been  held,  that  as  between  the  original  parties  to  the  bill,  the 
plaintiff  could  not  recover  where  the  consideration  was  money  lent  to  the 
defendant,  to  obtain  the  liberation  of  the  parties,  and  the  ransom  of  the 
defendant's  ship,  contrary  to  the  stat.  45  Geo.  3,  c.  72  [x)  (1);  the  sale  of 
spirituous  liquors  in  less  quantities  than  205'.  value,  although  part  of  the 
consideration  was  also  money  lent  (3/);  the  executing  a  composition-deed, 
where  the  note  or  bill  was  given  to  secure  a  fraudulent  preference  over  the 
other  creditors  {z)\  an  illegal  binding  of  an  («)  apprentice  for  want  of  in- 
serting the  premium  in  the  indentures  (6). 

A  substituted  bill,  unless  it  be  relieved  from  an  illegality  to  which  the 
original  was  liable,  is  open  to  the  same  objection,  although  it  be  given  to  a 
bond  fide  indorsee  for  value  (e).     But  a  security  for  no  more  than  the  prin- 

(0)  howt  V.  Waller,  Doug.  73.5.     See  Lowes  v.  Mazzaredo,^  1  Starkie's  C.  .385. 

(p)  Lowes  V.  Mazzaredo,  2  Starkie's  C.  385.  Chapman  v.  Black,  2  B.  «fe  A.  589.  But  see  Parr  v.  Eliasort, 
]  Kust,  9'2;  Daniel  v.  Cartony,  1  Esp.  C.  274. 

{q)  The  statute  does  not  extend  to  one  who  takes  an  usurious  bill  in  payment  of  an  antecedent  debt,  al- 
though without  notice.      Vallance  v.  Siddell,^  G  Ad.  &  Ell.  932. 

(r)  Since  the  above  statute  a  bona  Jide  indorsee  of  such  a  bill  for  value,  niay  recover  upon  it.  Wyatt  v. 
Campbell,  Chitty's  Stat.  181.  n.;  M.  &  M.  80. 

(s)  Edwards  v.  Dick,^  4  B.  &  A.  212.  In  the  case  of  Bowyer  v.  Bampton,  (Str.  1155)  the  action  was 
brought  against  the  loser. 

(0  See  Parr  v.  Eliason,  3  Esp.  210;  1  East,  92.  Daniel  v.  Cartony,  I  Esp.  C.  274,  i.  e.  if  he  does  not  by 
his  declaration  claim  title  througli  an  usurious  indorsement.     See  Lowes  v.  Mazzaredo,^  1  Starkie's  C.  385. 

(u)  The  exemption  of  58  Geo.  3,  c.  93,  of  bills  and  notes  given  for  usurious  consideration  in  the  hands  of 
innocent  holders,  wns  confined  to  the  cases  where  such  holders  discount  or  pay  a  valuable  consideration  for 
Buch  bills,  and  not  where  they  receive  them  (although  innocently)  in  satisfaction  of  an  antecedent  debt;  the 
provisions  of  3  &  4  Will.  4,  c.  98,  are  not  confined  merely  to  bills  drawn  for  a  time  certain,  not  having  more 
than  three  months  to  run,  but  apply  also  to  such  as  are  payable  on  demand.  Vallance  v.  Siddell,^  6  Ad.  & 
Ell.  932. 

{x)  Webb  V.  Brooke,  3  Taunt.  6. 

(y)  Scott  V.  Gillmore,  3  Taunt.  226.     See  Witham  v.  Lee,  4  Esp.  264, 

(z)  Cockshott  V.  Bennett,  2  T.  R.  763.  Recognized  by  Ld.  Ellenborough  in  Steinman  v.  Magnus,  11  East, 
3:J0.  Middlelon  v.  Lord  Onslow,  1  P.  Wms.  768.  Jackson  v.  Lomas,  4  T.  R.  166.  So  if  the  stipulation 
were  not  for  a  larger  sum,  but  for  better  security.     Leicester  v.  Rose,  4  East,  372. 

(a)  Although  the  plaintiff  had  maintained  the  apprentice  till  he  absconded.  The  stat.  8  Ann.  c.  9,  avoids 
such  indentures.  {Jackson  v.  IVflincicA-,  7  T.  R.  121.)  Aliter,  if  the  indentures  be  merely  voidable,  the 
bindincr  being  for  less  than  seven  years.     Grant  v.  Welchman,  16  Eust,  207. 

(h)  For  other  instances,  see  above,  49,  71.  It  seems  to  have  been  held,  in  some  cases,  that  a  bill  or  note 
might  be  enforced  which  had  been  substituted  for  a  bill,  or  given  as  a  security  for  a  debt  which  could  not 
liave  been  enforced.  See  Witham  v,  Lee,  4  Esp.  C.  264;  3  Camp.  9,  n.  where  the  bill  had  been  given  for 
liquors  contrary  to  24  Geo.  2,  c.  40,  s.  12.  But  see  2  B.  «&  P.  375.  Although  a  bill  drawn  abroad  in  favour 
of  an  ulien  enemy  cannot  be  enforced,  it  will  be  a  good  consideration  for  a  subsequent  promise  in  time  of 
peace.     Duhammel  v.  Pickering,*  2  Starkie's  C.  90.     And  see  Antoine  v.  Morshead,^  6  Taunt.  237. 

(c)  Chapman  v.  Black,  2  B.  &  A.  588. 

,(^1)  [A  bill  of  exchange,  expressed  to  be  for  the  ransom  of  a  vessel,  and  given  as  collateral  security  for  the 
payinent  of  the  ransom  bill,  is  a  contract  on  which  an  action  may  be  sustained  in  a  court  of  con)mon  law — 
the  plaintiflf  and  payee  being  an  alien  friend.  Maisonaire  ^  al.  v.  Keating,  2  Gallison,  325.  In  an  action 
on  such  bill,  captu;e  must  be  taken  to  be  justifiable,  and  the  ransom  regular.     Ibid.] 

•Eng.  Com.  Law  Reps.  ii.  438.    ^Jd.  xx.\iii.  249.    ^Id.  vi.  405.    *Id.  iii.  260.    ^Id.  i.  370. 
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cipal  and  legal  interest  being  substituted  for  an  usurious  bond  or  bill,  is 
binding  {d). 

Where  the  bond  fide  indorsee  of  a  bill  delivered  it  up  to  the  payee,  who 
informed  him  that  the  acceptance  was  forged,  and  received  in  place  of  it  a 
bill  on  the  defendant,  it  was  held  that  the  plaintiff  might  recover  on  the 
latter  bill,  though  accepted  by  the  defendant  without  consideration,  unless 
it  could  be  proved  that  the  plaintiff  had  compounded  a  felony  (e). 

A  note  given  to  officers  of  Excise  for  the  amount  of  penalties  in  which  the 
defendant  had  been  convicted,  the  conduct  of  the  officer  having  been  sanc- 
tioned by  the  commissioners,  was  held  to  be  legal  (/);  so  was  a  note  given 
by  the  defendant  who  had  been  convicted  of  a  misdemeanor  at  the  quarter 
sessions,  for  which  the  parish  officers  had  been  bound  over  to  prosecute, 
under  the  32  Geo.  3,  c.  57,  and  which  was  considered  by  the  court  in  adjust- 
ing the  quanUim  of  punishment  [g).  So  where  the  note  was  given  to 
procure  the  discharge  of  a  receiver  appointed  by  the  Court  of  Chancery,  in 
custody  *under  the  warrant  of  a  Chancellor  for  not  accounting,  being  for  the  *24S 
amount  of  the  debt  and  costs  {h).  So  where  the  note  was  given  by  a  friend 
of  a  debtor,  to  secure  bs.  in  the  pound,  in  consideration  that  the  plaintiff 
would  sue  out  a  commission  of  a  bankrupt  against  the  debtor  {i).  But  as 
between  the  original  parties  to  the  bill,  it  is  a  defence  to  show  that  it  was 
procured  by  fraud  {k)\  and  such  a  defence  is  also  available  against  any  in- 
dorsee with  notice  of  the  fraud  (/);  but  not  against  a  bond  fide  indorsee 
for  value  {m). 

An  agreement  to  forego  a  prosecution  for  a  misdemeanour  is  illegal  (n). 
But  the  plaintiff  may  recover  on  a  bill  given  by  the  defendant  for  the  costs 
of  a  civil  suit,  although  the  plaintiff  has  also  instituted  a  prosecution  against 
the  defendant  which  is  afterwards  abandoned,  unless  it  be  distinctly  proved 
that  the  abandonment  was  part  of  the  consideration  for  the  bill  (o). 

A  declaration  by  an  indorser,  not  proved  to  be  the  agent  of  the  plaintiff, 
is  inadmissible  to  prove  usury  [p). 

If  the  consideration  involve  a  fraud  upon  a  third  person,  the  plaintiff  can-  Fraud, 
not  recover.     Ji.  as  a  friend  of  the  defendant  agreed  to  give  the  plaintiff  70/. 
for  certain  goods  on  account  of  the  defendant;  a  note  given  by  the  defendant 
to  the  plaintiff  without  the  knowledge  of  A.  to  secure  an  additional  sum 
cannot  be  enforced  {q)  (A). 

(d)  Barnes  v.  Hedl'ey,  2  Taunt.  184.  Wicks  v.  Gogerly,  R.  &  M.  123.  Preston  v.  Jackson,^  2  Starkie's 
C.  238.  So  if  where  part  of  the  consideration  being  illegal,  and  part  legal,  two  securities  are  substituted, 
and  the  giver  manifest  his  election  to  ascribe  the  illegal  claim  to  one  he  will  be  liable  on  the  other.  Habrey 
V.  Richardson,  Bayley  on  Bill.*,  59. 

(e)  Wallace  v.  Hardacre,  1  Camp.  45.     And  see  Harding  v.  Cooper,'^  1  Starkie's  C.  467. 
(/)  Pilkington  v.  Green,  2  B.  »fc  P.  151.     See  also  Sugars  v.  Brinkworth,  4  Camp.  46. 
(g)  Beeley  v.  Wingjield,  11  East,  46;  2  Wils.  341;  2  Esp.  C.  643;  5  East,  234. 

(A)  Brett  v.  Close,  16  East,  293.     Although  only  one  of  the  parties  to  the  suit  assented  to  the  discharge. 

(i)  Fry  v.  Malcolm,^  5  Taunt.  117.     Bryant  v.  Christie,*  1  Starkie's  C.  329. 

{k)  Ledger  v.  Ewer,  Peake,  216;  2  Taunt.  24.  (Z)  Ihid. 

(m)  Ihid.     See  13  East,  182.     Willia7ns  v.  Thomas,  6  Esp.  C.  16. 

(n)  Harding  v.  Cooper,^  1  Starkie's  C.  467.  In  Collins  v.  Blantern,  2  Wils.  341,  it  was  held  that  the  com- 
pounding an  indictment  for  perjury  was  a  great  offence,  and  that  whether  it  was  between  the  parties  to  the 
action  (on  a  bond)  or  strangers,  was  immaterial. 

(o)  Ibid. 

( p)  Basset  v.  Dodgin,^  10  Bing.  40.     To  establish  such  a  defence  usury  must  be  distinctly  proved.     lb. 

(q)  Jackson  V.  Duchaire,  3  T.  R.  551.  On  issue  taken  on  a  plea  of  no  consideration  (which  is  demurable) 
the  defendant  may  show  that  the  bill  was  void  ab  initio  for  fraud.     Mills  v.  Oddy,  2  C.  M.  &  R.  103. 

(A)  (The  payment  of  a  note  cannot  be  avoided,  in  a  suit  at  law,  (by  way  of  defence)  upon  the  ground  of 
fraud,  unless  the  fraud  goes  to  the  whole  consideration.  Harlan  v.  Read,  3  Ohio,  285.  Powell  v.  Waters, 
8  Cow.  449.     Vallett  v.  Parker,  6  Wend.  615.      It  is  no  fraud  in  the  holder  of  a  bill  of  exchange  to  make 
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The  defendant  may  also  prove  in  bar  the  want  of  title  in  the  plaintiff;  as, 
that  one  of  the  parties  through  whom  the  plaintiff  claims  had  no  legal  right 
or  authority  to  transfer  the  bill.  In  an  action  by  the  indorsee  of  a  bill 
against  the  acceptor,  the  latter  may  prove  the  bankruptcy  of  the  payee  pre- 
vious to  the  indorsement  (r). 

In  an  action  by  the  indorsee  against  the  drawer,  a  plea  alleging  that  the 
plaintiff  was  never  a  bond  fide  holder  for  a  good  consideration  does  not  admit 
proof  o{  fraud,  the  malO,  fides  not  being  sufficiently  alleged  [s). 

The  defendant  may,  under  the  proper  issue,  give  evidence  to  show  that 
the  bill  has  been  discharged  hy  payment  or  other  satisfaction  {t),  or  by  the 
assent  or  laches  of  the  holder  [u)  (A). 

*The  acceptor  may  prove  in  bar  that  the  holder  has  received  satisfaction 
from  the  drawer  {x)\  after  payment  by  the  drawer  (who  is  not  also  the 
payee),  the  bill  is  no  longer  negotiable  (y);  and  if  a  bill  be  paid,  and  re- 
issued after  maturity,  the  holder  cannot  recover  (-);  but  a  promissory  note 
paid  and  re-issued  before  maturity  is  available  in  the  hands  of  a  bond  fide 
holder,  without  notice  (a).  If  the  drawer,  who  is  also  payee  of  a  bill,  take 
it  up,  he  may  indorse  it  over  after  it  is  due,  without  a  fresh  stamp  (6);  but 
it  is  otherwise  where  the  bill  is  made  payable  to  a  third  person  (c).  After 
twenty  years,  it  is  to  be  presumed  that  a  promissory  note  or  bill  of  exchange 
has  been  satisfied  (rf);  and  such  a  presumption  n)ay  be  left  to  a  jury  after 
the  lapse  of  a  much  shorter  period,  although  the  Statute  of  Limitations  has 
not  been  pleaded.  The  holder  of  a  bill  gives  in  a  blank  schedule  under  an 
insolvent  act:  this  is  not  conclusive  evidence  to  discharge  the  acceptor  (e). 
Satisfaction  to  one  of  two  parlies  is  satisfaction  to  both  (/).  The  payment 
of  part  by  the  acceptor  to  the  payee,  cannot  be  set  up  as  a  defence  by  the 


(r)  2  Esp.  C.  611;  3  East,  322.  But  a  bill  payable  to  the  order  of  the  drawer,  and  accepted  for  his  ac- 
commodation, does  not  pass  to  the  assignees;  and  llicrcfore  an  indorsement  for  value  after  the  bankruptcy 
gives  a  right  of  action.  Watson  v.  Hardacre,  1  Camp.  46,  173;  3  East,  321;  12  East,  656.  See  above, 
title  by  transfer. 

(s)  Utber  v.  Rich,  2  P.  &  D.  579.  Where  in  trover  for  a  bill  the  defendant  pleaded  that  the  plaintiff  in- 
dorsed  it  in  bhink,  and  th;it  the  party  who  became  the  holder  pledged  it  with  the  defendant  as  a  security  for 
a  debt;  re()lic.ition,  that  at  the  time  the  defendant  received  it,  he  knew  that  the  party  had  no  authority  to 
pledge  it;  held  good.     Hilton  v.  Sican,^  5  Bing.  N.  C.  413. 

(<)  In  assumpsit  by  holder  against  a  prior  indorsee  of  a  note;  plea,  that  the  note  was  drawn  for  a  debt,  and 
indorsed  by  tiie  defendant  expressly  as  a  security  for  the  debt,  and  that  such  debt  had  been  paid  and  the 
note  delivered  back  to  the  party  ultimately  liable;  held,  on  general  demurrer,  that  the  facts  stated  in  the 
plea  sufficiently  showed  that  the  note  had  been  satisfied,  and  by  the  Stamp  Act  no  longer  negotiable.  Bar- 
irum  v.  Caddy,  1  P.  &  D.  207.  And  see  Freakley  v.  Fox,^  9  B.  &  C.  130;  and  Thorogood  v.  Clarke,^  2 
Starkie's  C.  251.  No  presumption  will,  it  seems,  be  drawn  as  to  payment  or  satisfaction  of  a  bill  from  the 
mere  lapse  of  20  years,  unless  the  Statute  of  Limitations  be  pleaded.  Du  Belloix  v.  Lord  Waterpark*'  1 
D.  &  R.  17.  ' 

(m)  Where  a  promissory  note  has  been  received  in  satisfaction  of  a  bill  sued  upon,  a  replication  of  the 
non-payment  of  the  note,  is  no  answer  to  the  plea.     Sard  v.  Rhodes,  1  M.  &  W.  153.     See  note  (I)  post. 

(x)  12  East,  317;  1  H.  B.  89,  n.  Either  wholly  or  in  part,  for  the  holder  can  recover  the  residue  only 
from  the  acceptor.     Bacon  v.  Searles,  1  H.  B.  88.     Pearson  v.  Dunlap,  Cowp.  571, 

(y)  Beck  v.  Robley,  1  H.  B.  89.  But  see  the  explanation  of  this  doctrine  in  Callow  v.  Lawrence,  3  M.  & 
S.  95. 

(z)  3  Camp.  194.     As  to  reissuing  notes,  see  48  Geo.  3,  c.  149,  s.  13. 

(ffl)  3  Camp.  149.     Beck  v.  Rohley,  1  H.  B.  89;  Bayley,0.  B.  63. 

(6)  Callow  V.  Lawrence,  3  M.  &  S.  95.  (c)  Beck  v.  Robley,  1  H.  B.  89,  n. 

(d)  Duffield  V.  Creed,  5  E-p.  C.  52.  (e)  3  Camp.  13. 

(/)  Jacaud  v.  French,  12  East,  317.    Ellison  v.  Dezell,  1  Sel.  N.  P.  172. 


an  arrangement  with  one  of  the  indorsers,  by  which  it  is  agreed  that  the  whole  burden  shall  be  thrown  upon 
the  other  indorsers;  and  that  the  indorscr  first  mentioned  is  to  be  liable  only  in  case  they  should  be  unable 
to  pay.     Farmers'  Bank,  Sfc.  v.  Vanmeter,  4  Rand.  553.) 

(A)  (The  drawer's  possession  of  a  note  with  payee's  indorsement  is  prima  facie  evidence  of  payment. 
Miller  v.  Reynolds,  5  Martin,  N.  S.  667.) 
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acceptor  against  an  indorsee,  without  notice  (g).  The  holder  may  sue  a 
prior  indorser,  although  he  has  taken  in  execution  and  discharged  a  subse- 
quent one  (A);  and  an  acceptor  sued  by  the  holder,  and  discharged  under 
an  insolvent  act,  is  still  liable  to  the  drawer  {i). 

Where  a  defendant  gave  his  acceptance  as  a  security  for  the  acceptances 
of  a  third  person,  but  allowed  his  own  acceptance  to  remain,  knowing  that 
the  former  acceptances  had  been  paid  by  means  of  fresh  acceptances,  it  was 
held  that  it  must  be  presumed  that  he  allowed  his  acceptance  to  remain  as 
a  security  for  such  fresh  acceptance,  (k). 

A  composition  with  the  acceptor,  and  the  taking  a  third  person's  note  as 
a  security  for  the  con)position-money,  operate  as  a  satisfaction  of  the  bill  (/). 

*  I'he  taking  the  separate  notes  of  one  of  three  partners  after  a  dissolution  *250 
of  partnership,  under  an  agreement  by  deed  with  one  partner,  the  holder 
strictly  reserving  his  right  as  against  all  three,  and  retaining  possession  of  the 
bills,  does  not,  in  the  event  of  the  new  bills  turning  out  to  be  unproductive, 
exclude  the  holder  from  his  remedy  against  the  other  partners  (w),  although 
the  separate  bills  have  been  from  time  to  time  renewed. 

In  assumpsit  by  the  indorsee  against  maker;  the  plea  alleged  the  making 
of  a  former  note  for  the  accommodation  of  the  drawer  and  indorsement  to 
the  plaintiff,  and  that  the  indorse.iient  of  the  note  in  the  declaration  was 
made  and  given  to  take  up  the  former  note,  and  had  been  paid;  held,  that 
the  former  allegation  was  surplusage,  and  that  the  defendant  was  not  bound 
to  produce  the  former  note,  nor  give  any  evidence  in  support  of  that 
allegation  (w). 

Where  in  assumpsit  against  the  maker  of  a  joint  and  several  note,  the  Release, 
defendant  pleaded  a  release  to  one  of  the  joint  makers,  replication,  that 
the  release  was  given  at  the  defendant's  request,  and  in  consideration 
thereof  the  defendant  promised  to  pay  as  if  no  release  had  been  given,  held 
bad,  as  selling  up  a  parol  contract  to  avoid  the  release  (o). 

Prior  parties  are  not  discharged  by  a  release  to  subsequent  parties  [p). 
It  will  be  seen  that  an  acceptor  cannot  be  discharged  without  proof  of  ex- 
press assent  by  the  holder  {q). 

Where  a  bill  has  been  renewed,  and  a  warrant  of  attorney  given  to  enter 
up  judgment,  the  new  security  is  no  defence,  unless  judgment  has  been 
entered  up  (r);  and  it  is  no  defence  to  an  action  on  the  first  bill  that  the 
second  is  outstanding  {s). 

{g)  Cooper  V.  Davies,  1  Esp.  463;  1  Camp.  35;  Doug^.  235.  But  see  2  Camp.  185.  Although  the  holder 
has  taken  security  i'rom  another  party,  or  discliarged  him  out  of  execution.  3  E-^p.  46;  2  Bl.  1235;  2  B.  &. 
P,  62.  ^.  makes  a  note  in  favour  of  J5.  without  consideration,  which  B.  indorses  to  C,  with  notice:  B. 
becomes  bankrupt,  C.  takes  a  dividend  under  the  commission,  and  covenants  not  to  sue  if. ;  A.  is  still  liable 
on  the  note  {Mullett  v.  Thomson,  5  Esp.  C.  178),  sed  quare,  for  the  discharge  of  the  principal  discharges 
the  surety. 

(//)  Hayling  v.  Mulhall,  2  BI.  R.  1523.  English  v.  Darley,  2  B.  &  P.  62.  So  he  may  sue  the  drawer, 
after  having  taken  the  acceptor  in  execution,  who  has  been  discharged  under  the  Lords  Act.  Macdonald  v. 
Bovitiglon,  4  T.  R.  825.  And  the  drawer  may  still  recover  from  the  acceptor,  for  the  being  taken  in  execu* 
tion  is  no  satisfaction  as  between  the  drawer  and  acceptor.     Ibid.;  and  see  12  East,  317. 

(i)  4  T.R.  825;  2  B.  &,  P.  61.  {k)   Woodroffe  v.  Hayne,^  1  Carr.  &,  P.  600. 

(/)  Lewis  V.  Jones,^  4  B.  &  C.  513.     Perfect  v.  Musgrave,  6  Price,  111. 

(m)  Bedford  v.  Deakin,  2  B.  &  A.  210. 

(n)  Shearm  v.  Burnard,  2  P.  tSc  D.  365.  And  see  further  as  to  surplusage,  Fitzgerald  v.  Williams,  6 
Bing.  N.  C.  69. 

(o)  Brooks  V.  Sluart,  1  P.  &  D.  615;  10  Ad.  and  Ell.  854. 

Ip)  Smith  V.  Knox,  3  Esp.  C.  46;  2  Bl.  1235.  Carstairs  v.  Rolleston,^  5  Taunt.  551;  1  Marsh,  207,  where 
it  was  held,  on  demurrer,  that  a  release  by  the  holder  to  the  payee  of  an  accommodation  note  did  not  dis- 
charge  the  maker,  the  holder  not  having  notice  of  the  want  of  consideration. 

(q)  Vide  infra,  252.  (r)  Norris  v.  Aylelt,  2  Camp.  329;  3  East,  251, 

(s)  3  East,  251;  5  T,  R.  513, 
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The  acceptor  who  has  paid  the  amount  under  a  forged  indorsement  is 
still  liable  to  the  supposed  indorser  (/).  A  tender  of  the  amount  after  the 
day  of  payment  is  not  available  (u). 

Discharge       It  has  been  seen,  that  where  the  action  is  brought  against  a  drawer  or 

by  laches,  indoiser  of  a  bill,  it  is  incumbent  on  the  plaintiff  to  prove  that  due  diligence 
has  been  used  in  making  presentment  of  the  bill  and  giving  notice  of  default. 
But  an  acceptor  is  not  discharged  by  the  neglect  of  the  holder  to  present 
the  bill  (x). 

Where  a  party  accepted  a  bill  payable  at  his  banker's,  and  it  was  held 
that  he  was  not  discharged  by  the  neglect  of  the  holder  to  present  it  for 
several  months  after  it  had  become  due,  although  the  bankers  had  funds  of 
the  acceptor  in  their  hands,  and  in  the  meantime  became  bankrupts  {y). 

Giving  The  giving  time  to  the  principal  (z)  in  general  discharges  the  surety; 

time,  &.C.   *i-ieiice  it  is  a  good  defence  by  a  drawer  or  indorser  of  a  bill  to  show  that  the 
^^^     holder  has  given  time  to  the  acceptor  of  a  bill  or  maker  of  a  note  (a),  or 
has  compounded  with  him  (b),  or  has  taken  a  renewed  bill  from  him 
(allhoagh  the  indorser  afterwards  approve  of  it)  (c),  or  any  other  secu- 
rity (d)  (A);  but  if  the  drawer  or  indorser  consent  to  this,  he  is  not  dis- 

(0  Cheap  V.  Harley,  3  T.  R.  127.     Smith  v.  Shcppard,  Sel.  Gas.  243, 

(u)  Hume  v.  Peploe,  8  East,  168;  5  Ves.  350. 

(x)  Farquhar  v.  Southey\  1  M.  &.  M.  14.  {y)  Sebag  v.  Ahitbol,^  1  Starkie's  C.  79, 

(«)  The  principle  as  to  the  indorsees  is,  that  if  the  holder  give  time  to  a  prior  indorser,  and  then  sue  a 
subsequent  one,  he  in  effect  breaks  liis  faith  with  the  former.  Per  Ld.  Eldon,  English  v.  Darley,  2  B.  &,  P.' 
Gl.  But  it  seems  that  the  time  must  be  given  in  sucii  a  way  as  to  preclude  the  party  who  gives  it  from 
suing  for  that  time.  Time  given  to  a  subsequent  indorser  does  not  discharge  a  prior  indorser.  Giving  time 
to  the  acceptor  after  judgment  against  him  does  not  discharge  the  drawer.  Pole  v.  Ford,  2  Ch.  125. 
Where  the  acceptor  guve  a  second  bill  after  the  dishonour  of  the  first,  it  was  held  to  be  a  mere  collateral 
security  which  did  not  discharge  the  drawer.     Pring  v.  Clarkson,^  1  B.  &-  C.  14 ;  2  D.  &  R.  78. 

(a)  3  B.  &  P.  366;  2  Ves.  jun.  540.  Nisbit  v.  Smith,  2  Bro.  C.  C.  579;  2  B.  &  P.  61.  Ex  parte  Smith, 
3  Bro.  C.  C.  1.  Tindal  v.  Brown,  I  T.  R.  167;  2  T.  R.  186.  Even  although  the  drawer  had  no  effects  in 
the  hands  of  the  acceptor.  Gould  v.  Robson,  8  East,  567.  Whqre  time  is  given  to  the  principal  without 
communication  with  the  surety,  the  latter  is  discharged,  the  creditor  has  made  a  new  contract.  See  Boultbee 
V.  Stubbs,  18  Ves.  20.  Forbearance  to  sue  the  acceptor  after  protest  and  notice  does  not  discharge  the 
drawer.  Walwyn  v.  St.  Quintin,  1  B.  &.  P.  652.  Aliter,  if  the  forbearance  be  before  protest,  or  if  the 
holder  take  security  from  the  acceptor  after  protest.  Ibid.  A  conditional  agreement  to  give  time  to  the 
acceptor  on  his  paying  part,  which  condition  is  not  fully  performed,  does  not  discharge  the  indorsees. 
Badnall  v.  Samuel,  4  Price,  174.  A  bill  of  exchange  being  dishonoured,  the  acceptor  transmitted  a  new  bill 
for  a  larger  amount  to  the  payee,  without  any  communication  with  him  respecting  the  first;  the  payee  dis- 
counted the  second  bill  with  the  holder  of  the  first,  which  he  received  back  as  part  of  the  amount,  and  after- 
wards,  for  a  valuable  consideration,  indorsed  it  to  the  plaintiff;  it  was  held  that  the  second  bill  was  merely 
a  collateral  security,  and  that  the  receipt  of  it  by  the  payee  did  not  amount  to  giving  time  to  the  acceptor 
of  the  first  bill,  so  as  to  exonerate  the  drawer.  Pring  v.  Clarkson,^  1  B.  &-  C.  14.  See  also  Adams  v. 
Bingley,  1  M.  &  W.  192  The  taking  a  cognovit  from  the  acceptor,  by  which  the  time  of  obtaining  judg- 
ment against  him  is  not  deferred,  will  not  discharge  the  drawer.  Jay  v.  Warren,*  1  C.  &,  P.  532.  Price  v. 
Edmonds fi  10  B.  &  C.  579.     Lee  v.  Levi,  4  B.  &  C.  390. 

(6)  Ex  parte  Smith,  Co.  B.  L.  6th  edit.  168;  3  B.  C.  C.  1. 

(c)  2  Camp.  179.  And  see  Gould  v.  Robson,  8  East,  576.  There  the  holder,  after  taking  part  payment 
from  the  acceptor,  took  another  acceptance,  payable  at  a  future  date;  it  was  agreed  that  the  holder  should 
keep  the  original  bill  as  a  security,  but  the  indorser,  who  was  no  party  to  the  agreement,  was  held  to  be 
discharged.  See  also  English  v.  Darley,  2  B.  dt  P.  61.  Hull  v.  Pitfield,  1  Wils.  48.  Dillon  v.  Rimmer,^ 
1  Bing.  100.  Kendrick  v.  Lomax,  2  C.  «fc  J.  405.  Where  on  the  defendant's  asking  for  time  on  an  accept- 
ance, he  guve  another  bill  for  the  same  amount,  the  plaintiff  telling  him  that  something  was  due  for  interest, 
and  continuing  to  hold  the  first  bill,  the  second  being  paid  when  due,  it  was  held  that  the  plaintiff  was  enti- 
tled to  recover  interest  on  the  first  bill.     Lumley  v.  Musgrove,  4  Bing.  9. 

{d)  2  B.  &  P.  60,  per  Ld.  Eldon.  But  where  an  indorsee  commenced  actions  against  the  acceptor  and 
indorser,  and  without  the  privity  of  the  latter  took  from  the  acceptor  a  warrant  of  attorney  for  debt  (and 
costs,  it  was  held,  that  as  the  fact  could  not  have  been  pleaded  generally  in  bar,  it  was  inadmissible  under 
the  general  issue.     Lee  v.  Lem,^  4  B.  &.  C,  390;  6  D.  «fc  R,  475. 

(A)  (But  a  mere  agreement  by  the  holder  with  the  drawer  for  delay,  without  any  consideration  for  it, 
and  without  any  communication  with  the  indorser,  will  not  discharge  the  latter  from  a  liability  previously 

»Eng,  Com.  Law  Reps.  xxii.  234.    ^Id.  ii.  304.    nd.  viii.  10.    *Id.  xi.  460.    ^Id.  xxi.  135.    ^Jd,  viii,  263. 
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charged  (e),  and  consequently  evidence  of  assent  may  be  adduced  in  reply 
to  such  evidence  on  the  part  of  the  defendant  (/).  Evidence  of  the  mere 
forbearance  to  sue  the  acceptor  is  not  sufficient  (g).  Where  a  party  on  the 
face  of  a  note  is  liable  as  a  principal,  it  is  not  competent  to  him  to  prove 
his  liability  only  as  surety  (A). 

*An  acceptance  is primd  facie  evidence  of  the  acceptor's  having  in  his     *252 
hands  effects  of  the  drawer  sufficient  to  answer  the  amount  of  the  bill;  he  Waver  (A). 

(e)  Clarke  v.  Devlin,  3  B.  <fe  P.  363.  And  see  Wilhall  v.  Masterman,  2  Camp.  178.  So  in  case  of  a 
promise  to  pay  the  bill  after  notice  that  time  has  been  given.     Stevens  v.  Lynch,  19  East,  38. 

(/)  1  B.  &.  P.  419;  10  East,  34;  11  Ves.  jun.  411;  8  East,  576;  2  Esp.  C.  515;  1  B.  &,  P.  652;  supra, 
note  (e). 

(g)   Walwyn  v.  St.  Quintin,  1  B.  &  P.  652.     English  v.  Barley,  2  B.  &  P.  62,  3  Price,  533. 

(A)  Price  V.  Edmunds,^  10  B.  &  C.  578.  And  see  Fentum  v.  Pococke,5  Taunt.  192.  Raggit  v.  Axmore, 
4  Taunt.  730.  Kerrison  v.  Cooke,  3  Camp.  362.  The  case  of  Laxton  v.  Peat,  2  Camp.  185,  in  which  Lord 
Ellenborough  ruled  that  in  the  case  of  a  bill  for  the  accommodation  of  the  drawer,  a  holder,  knowing  the 
fact,  who  gave  time  to  the  drawer,  discharged  the  acceptor,  seems  therefore  to  have  been  overruled.  And 
see  Harrison  v.  Courtald,^  3  B.  &  Ad.  36.  Nicholls  v.  Norris,  lb.  41.  The  drawer  is  not  discharged  by- 
giving  time  to  an  accommodation  acceptor,  CoUott  v,  Haigh,  3  Camp.  281.  Nor  by  giving  time  to  the 
acceptor  where  the  latter  is  the  agent  of  the  drawer.     Clarke  v.  Noal,  3  Camp.  411. 

fixed  upon  him.  M^Lemore  v.  Powell,  12  V/heat.  554.  The  acceptance  by  the  holder  of  a  note,  of  a  bond 
and  warrant  of  attorney  to  confess  judgment  from  the  maker  and  first  indorser,  will  not  discharge  the 
second  indorser,  although  time  for  payment  be  given  to  the  maker  and  first  indorser,  if  the  time  so  given 
be  not  greater  than  would  have  elapsed,  had  a  suit  been  brought  against  the  parties,  and  prosecuted  with  due 
diligence.  Sizer  v.  Heacock,  23  Wendell,  R.  81.  Though  where  the  holders  of  a  promissory  note  on  the 
day  that  it  became  due,  accepted  from  the  maker  a  cheque  drawn  upon  a  bank,  by  a  firm  consisting  of  the 
maker  and  a  third  person,  dated  six  days  afterwards,  which  check  was  to  be  in  full  satisfaction  of  the  note, 
in  case  it  was  paid  at  maturity;  it  was  held  that  this  amounted  to  a  suspension  of  the  remedy  against  the 
maker,  and  discharged  the  indorser.     Okie  v.  Spencer,  2  Whart.  253.) 

[In  Virginia,  it  has  been  decided  that  the  holder  of  a  note,  who  gives  further  time  to  the  drawer,  or  enters 
into  a  new  contract  with  him,  does  not  thereby  discharge  the  indorser.  Bennett  v.  Ulaule,  Gilmer,  305.  In 
other  states  the  English  rule  is  enforced.  Scarborough  v.  Harris,  1  Bay,  177.  Haslett  v.  Ehrick,  1  Nott  &. 
McCord,  116.  Moodie  v.  Morall,  1  Rep.  Con.Ct.  "Ml—Shawv.  Griffith,  7  Mass.  Rep.  AM—Crain\.  Colwell, 
8  Johns.  384.  Lynch  v.  Reynolds,  16  Johns.  41.  Hubbly  v.  Brown  et  al.  ib.  70 — Henry  v.  Donaghy,  Addison's 
Rep.  39.  M'Ftt^/c/en  V.  ParA-er,  4  Dallas,  275,  S.  C.  3  Yeates,  496.]  {But  giving  time  to  the  drawer,  by 
forbearing  to  proceed  to  the  recovery  of  the  money  by  legal  process,  and  delaying  to  sue  the  indorsers  for 
several  years,  will  not  operate  as  a  discharge  to  the  indorser,  provided  no  time  be  given  until  after  the  note 
is  protested.     Sterling  v.  The  Marietta,  Sfc.  Company,  11  Serg.  &,  Rawle,  179.} 

(A)  (A  stipulation  by  the  indorser  of  a  note  to  waive  a  notice  of  demand  of  payment,  does  not  dispense 
with  the  demand  itself.  Backus  v.  Shepherd,  11  Wend.  629.  And  if  the  indorser  of  a  dishonoured  note 
says  that  the  note  would  be  paid,  this  is  not  a  waver  of  notice.  Creamer  v.  Perry,  17  Pick.  332,  So  the 
oflTer  made  by  an  indorser  on  demand  of  payment  from  him,  to  indorse  another  note,  is  no  evidence  of  vvaver 
of  notice.  Laporte  v.  Landry,  5  Martin,  N.  S.  360.  A  subsequent  promise  to  pay,  is  a  waver  by  the  iiid  -rser 
of  the  want  of  notice  of  non-payment  by  maker.  Dulreys  v.  Mollere,  3  Martin,  N.  S.  320.  See  also  Walker  v. 
Laverty,  6  Munf.  487.  Higgins  v.  Morrison's  Ex''rs,  4  Dana,  1 02.  But  to  make  a  promise  of  payment  operate  as 
a  waver  of  demand  and  notice,  the  holder  must  show  affirmatively  and  clearly,  that  the  indorser  promised 
with  a  full  knowledge  that  he  had  not  been  charged  as  indorser  by  a  regular  demand  and  notice.  Sice  v. 
Cunningham,  1  Cow.  397.  Jones  v.  Savage,  6  Wend.  658.  Richter  v.  Selin,  8  Serg.  &  R.  438.  Walters  v. 
Swallow,  6  Whart.  446.  Laurence  v.  Rulston,  3  Bibb.  102.  Miller  v.  Hacklcy,  5  Johns.  385.  May  v. 
Coffin,  4  Mass.  347.  Warder  v.  Tucker,  7  Mass.  452.  Craig  v.  Brmon,  3  Wash.  C.  C.  506.  Fotheringham 
v.  Rice,  1  Bay.  291.  See  also  Ralston  v.  Bullits,  3  Bibb.  261.  Aliter,  if  he  have  full  knowledge  of  the 
facts.  Ib.  Richter  v.  Selin,  8  S.  &  R.  438.  But  where  the  fact  of  laches  was  not  known,  a  promise  by  an 
indorser  or  drawer  after  maturity  to  pay  the  note  or  bill,  is  presumptive  proof  of  demand  and  notice. 
Tebbetls  v.  Dowd,  23  Wend.  379.)  {Parol  evidence  is  not  admissible  to  prove,  that  at  the  time  a  note  of 
hand  was  transferred,  by  an  indorsement  in  blank,  the  indorser  agreed  to  be  liable  at  all  events,  without  a 
demand  on  the  maker,  and  notice  of  non-payment.  Barry  v.  Morse,  3  N.  Hamps.  Rep.  132. |  (But  see 
Brent's  Ex'rs  v.  The  Bank  of  the  Metropolis,  1  Peters,  89.)  [Where  a  party  relies  on  a  waver  of  demand 
and  notice,  he  must  allege  the  demand  and  notice  in  his  declaration,  in  the  same  manner  as  if  actually 
given,  and  proof  of  the  waver  is  equivalent  to  proof  of  demand  and  notice.  Norton  v.  Lewis, 2  Conn.  Rep. 
478.  S.  P.  Williams  v.  Matthews,  3  Cowen,  252.  And  an  agreement  by  an  indorser,  after  the  note  was 
due,  but  before  the  days  of  grace  had  expired,  to  pay  the  amount,  in  consideration  of  time  being  given,  was 
held  to  be  a  waver  of  demand  and  notice.  Norton  v.  Lewis,  ubi.  sup.  So  if  the  indorser  receive  security  of 
the  maker  to  meet  the  indorsement.  Bond  Sf  al.  v.  Farnham,  5  Mass.  Rep.  170.  Tower  v.  Durell,  ubi.  sup. 
Mead  v.  Small,  2  Greenleaf,  207.  See  Agan  v.  M'Manus,  11  Johns.  180,  where  it  is  said  the  doctrine  as  to 
waver  of  notice  does  not  apply  to  promissory  notes.] 
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is  the  principal  debtor,  and  primarily  liable  to  all  parties,  and  cannot  be 
discharged  but  by  express  agreement  (z). 

A  complete  acceptance  may,  in  some  instances,  be  waved  by  an  express 
agreement  to  consider  the  acceptance  at  an  end.  Walpole,  being  the  holder 
of  a  bill  accepted  by  Pulteney,  agreed  to  consider  his  acceptance  as  at  an 
end,  and  wrote  in  his  bill-book,  "Mr.  Pulteney^s  acceptance  at  an  end." 
Walpole  kept  the  bill  three  years  without  calling  upon  Pulteney,  and  then 
brought  his  action;  the  jury  found  for  the  plaintiff,  but  the  Court  of  Exche- 
quer granted  a  new  trial,  and  the  jury  then  found  for  the  defendant  {k). 

The  indorsees  of  a  bill  knowing  that  it  had  been  accepted  for  the  accom- 
modation of  the  drawer,  and  possessing  goods  of  the  drawer,  from  the  pro- 
duce of  which  they  expected  payment,  said,  at  a  meeting  of  the  acceptor's 
creditors,  that  they  looked  to  the  drawer,  and  should  not  come  upon  the 
acceptors,  in  consequence  of  which  the  latter  assigned  their  property  for 
the  benefit  of  their  creditors,  and  paid  them  15^.  in  the  pound.  The 
drawer's  goods  turned  out  to  be  of  little  value,  and  the  indorsees  sued  the 
acceptors;  and  Lord  Ellenborough  said,  that  if  the  plaintiffs'  language 
amounted  to  an  unconditional  renmiciation  of  all  claim  upon  the  acceptors, 
the  latter  were  discharged;  if  only  to  a  conditional  promise  not  to  resort  to 
the  acceptors,  if  they  were  satisfied  elsewhere,  they  were  not  discharged; 
and  the  jury  found  for  the  plaintiffs  (/). 

Black  arrested  Peele  as  acceptor  of  a  bill  drawn  by  Dallas,  but  his 
attorney,  on  finding  that  the  bill  was  for  the  accommodation  of  Dallas,  took 
a  security  from  Dallas,  and  sent  word  to  Pee/e,  that  he  had  settled  with 
Dallas,  and  that  he  (Peele)  need  give  himself  no  farther  trouble;  Dallas 
became  bankrupt,  and  Black  sued  Peele;  but  it  was  held,  that  as  Black  had 
in  express  words  discharged  Peele  no  action  could  be  maintained  (m).  It 
is,  however,  to  be  observed,  that  a  mere  agreement,  without  proof  of  con- 
sideration, not  to  sue  the  acceptor,  will  not  discharge  him  unless  he  be  a 
surety  for  the  drawer  {71).  But  a  verbal  agreement  by  the  indorsee  at 
the  time  of  the  indorsement  to  him,  that  he  should  su-e  the  acceptor  only, 
was  held  to  be  a  good  bar  to  an  action  brought  against  a  party  by  the  in- 
dorsee (o). 

The  defendant  may  show  that  the  plaintifi'  has  received  the  whole  of  the 
consideration  for  the  defendant's  acceptance  of  the  bill,  for  that  is  a  waver 
of  the  acceptance  in  point  of  law  (p);  as,  where  the  whole  of  the  consider- 
ation was  the  consignment  of  goods  to  the  defendant,  and  the  policy  of 
insurance  upon  them,  and  the  plaintiff,  the  holder  of  the  bill,  signed  a 
memorandum, stating  that  the  defendant  had  refused  to  accept  the  bill,  and 
*253  *that  he  the  plaintiff  accepted  the  bill  of  lading  and  policy,  and  undertook 
to  apply  the  proceeds  in  payment  of  the  bill  (q). 

If  the  holder  of  the  bill  receive  part  of  the  money  from  the  drawer,  and 

(i)   Vere  v.  Lewis,  3  T.  R.  182. 

(A)   Walpole  v.  Pulteney,  cited  Doug.  236,  237,  248,  249. 

(/)   Whntly  V.  Tricker.  1  Camp.  35. 

(m)  Blrick  V.  Peele,  cited  Doug.  236;  see  also,  Mason  v.  Hunt,  Doug.  284,297,  and  Dingwall  v.  Dunster, 
Doutf.  23.5,  247.  A.  tf*  Co.  having  accepted  a  bill  for  B.'s  accommodation,  paid  it  into  the  hands  of  his 
banker  without  notice,  who  retained  it  in  his  possession  several  years,  charging  interest,  but  never  debiting 
him  with  the  amount  of  the  bill.  During  this  time  they  became  bankers  to  A.  Sf  Co.  but  gave  them  no 
notice.  The  balance  of  B.'s  account  was  always  against  him,  that  of  A  S(  Co.  in  their  favour,  but  seldom 
to  the  amount  of  the  bill.  Held  that  A.  Sf  Co.  were  not  discharged  unless  the  jury  could  infer  an  express 
agreement  to  discharge,  or  an  express  renunciation.     Farqvhar  v.  Sovthey,*  1  M.  &.  M.  14. 

(n)  Parker  v.  Leigh,^  2  Starkie's  C.  228.  It  was  so  held  in  Wilson  v.  Smith,  on  demurrer,  K.  B.  Trin. 
T.  58  Geo.  3. 

(0)  Pike  v.  Street,^  1  M.  &,  M.  226.  (p)  Doug.  284,  297;  Bay.  91. 

Iq)  Mason  v.  Hunt,  Doug.  284. 
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take  a  promise  from  him  upon  the  back  of  the  bill  for  the  payment  of  the 
residue  at  an  enlarged  time,  it  is  for  the  jury  to  say  whether  this  is  not  a 
waver  of  the  acceptance:  but  it  is  said,  that  it  ought  to  be  left  to  them 
with  strong  observations  to  show  that  it  is  (r).  No  neglect  to  call  on  the 
acceptor,  or  indulgence  given  to  the  other  parties,,  will  be  evidence  of  a 
waver,  so  as  to  discharge  the  acceptor  (6). 

The  acceptor  of  a  bill  for  the  accommodation  of  the  drawer  is  not  dis- 
charged by  giving  time  to  the  drawer  (t). 

The  payee  and  holder  of  a  promissory  note  appointed  the  maker  his 
executor;  and  it  was  held  that  it  was  a  discharge  of  the  note,  and  that  an 
indorsement  could  not  give  a  third  person  the  right  of  action  (u). 

It  is  no  defence  that  the  indorsement  was  made  after  an  action  had  been  Indorse- 
commenced  by  the  indorser  (x).  1"^"*  °-^^^^ 

The  defendant,  by  proof  that  the  bill  was  indorsed  to  the  plaintiff  after  "®" 
it  became  due,  places  the  plaintiff  in  the  situation  of  the  indorser,  and  may 
give  any  evidence  in  bar  of  the  plaintiff's  claim  which  would  have  defeated 
that  of  the  indorser  (y)  (I);  and  therefore,  an  indorsee  for  value  by  the  payee, 
after  the  bill  has  become  due,  cannot  recover  against  the  acceptor  of  an 
accommodation  bill  (z);  but  if  the  holder  before  the  bill  became  due,  could 
have  recovered,  so  also  may  the  indorsee  of  the  bill  indorsed  after  it  has 
become  due  (a).  But  if  the  drawer  of  a  cheque  issue  it  long  after  the  date, 
a  bond  fide  holder  for  value  without  notice  may  recover  against  the  drawer, 
although  the  consideration  for  which  t!ie  drawer  delivered  the  bill  has 
failed  {h). 

*If  the  bill  be  substituted  for  another,  it  is  liable  to  the  equities  incident  to    *254 

(r)  Ellis  V.  Galindo,  B.  R.  Mich.  24  Geo.  3,  cited  Dougr.  270;  Ba^'ley,  O.  B.  91,  quaire. 

(s)  Dingwall  v.  Dunster,  Doug.  247;  and  see  note  (?«)  ante, 

(0  Rnggit  V.  Axmore,  4  Taunt.  730.  And  the  takintr  a  cognovit  for  payment  by  instalments,  from  the 
drawer  of  a  bill  accepted  for  his  accommodation  does  not  discharge  the  acceptor,  although  the  holder  knew 
that  it  was  an  accommodation  bill.  Fentum  v.  Pocock,^  5  Taunt.  192;  and  see  Bank  of  Ireland  v.  Beresford 
&  others,  6  Dow.  237;  Harrison  v.  Courtald,^  3  B.  &  Ad.  36;  Nicholls  v.  Norris,  ib.  41.  See,  on  the  contrary, 
Luxton  V.  Peat,  2  Camp.  C.  185.  Collott  v.  Haigh,  3  Camp.  C.  281.  Hill  v.  Reads  1  D.  &  R.  (N.  P.  C.)  26. 
Where  a  bill  was  accepted  for  the  accommodation  of  the  drawer,  and  time  was  given  to  the  acceptor,  it  was 
held  that  the  drawer  was  not  discharged.     Kerrison  v.  Cooke,  3  Camp.  C.  362. 

(m.)  Freakky  v.  Fox,  9  B.  &  C.  130.  And  see  Wankford  v.  Wankford,  1  Salk.  290;  Chectham  v.  Ward,  1 
B.  &  P.  630. 

(x)  Columbies  v.  Slim,  2  Ch.  Ca.  T.  M.  637;  yet  qu.  if  the  indorsee  took  the  bill  with  knowledge  of  the 
fact. 

(y)  3  T.  R.  80,  and  in  note;  7  T.  R.  431.  Good  v.  Cop,  cited  in  Boehm  v.  Sterling,  7  T.  R.  427;  7  T.  R. 
630.     [Bowman  v.  Wood,  15  Mass.  Rep.  53.5;  Field  v.  Nickerson,  13  ib.  137;  Gold  v.  Eddy,  1  ib.  2.] 

(2)  1  Camp.  19.     Charles  v.  Marsden,  1  Taunt.  224. 

(a)  1  Camp.  383.  But  the  taker  of  a  banker's  cheque  for  value  nine  months  after  the  date,  does  not  take 
it  charged  with  the  equity  with  which  it  was  charged  in  the  hands  of  the  person  from  whom  he  received  it, 
if  he  took  it  for  value  and  without  notice.  Boehm  v.  Sterling,  2  Esp.  C.  575;  7  T.  R.  423.  Morris  v.  Tee, 
Bayley  on  Bills,  4;  1  Taunt.  224;  3  Burr.  1516.  Where  the  defendant  gave  to  the  husband  a  note  payable 
to  the  wife,  or  order,  which  the  husband,  after  it  was  due,  indorsed  to  the  plaintiff,  held,  first,  that  as  the 
husband  had  a  right  to  treat  it  as  sep^irate  property,  and  had  done  so  by  indorsing  it,  no  set-off  could  be 
maintained  by  the  maker  in  respect  of  a  debt  due  by  the  wife  dum  sola;  and  secondly,  that  the  indorsee  of 
the  note,  after  it  was  due,  was  liable  only  to  such  equities  as  attached  to  the  note  itself,  and  not  to  claims 
arising  out  of  collateral  matters,  Burough  v.  JWoss,^  10  B.  &  C.  558.  See  as  to  a  promissory  note  payable  on 
demand,  indorsed  before  any  demand  made.     Banks  v.  Colicell,  cited  in  Brown  v.  Davis,  3  T.  R.  80. 

(6)  Boehm  v.  Sterling,  7  T.  R.  423. 

(1)  [But  the  same  demand  and  notice  are  required  when  a  note  is  indorsed  after  it  becomes  due,  as  in  the 
case  of  an  indorsement  before.  Course  v.  Shackleford,  2  Nott  &  M'Cord,  283.  Ecfert  v.De  Condres,  1  Rep. 
Con.  Ct.  69.  Hugely  v.  Davison,  2  ib.  33.  Poole  v.  Tolleson,  1  M'Cord,  199.  Stockman  v.  Riley,  2  M'Cord, 
398.  Berry  v.  Robinson,  9  Johns.  121.  Dwight  v.  Emerson,  2  N.  Hamp.  Rep.  159.  Bishop  v.  Dexter,  2 
Conn.  Rep.  419.  Thayer  v.  Brackett,  12  Mass.  Rep.  450.  In  Pennsylvania,  however,  it  has  been  held  that  an 
indorsement  of  a  note  after  it  becomes  due,  is  an  original  undertaking,  and  no  demand  on  the  former  drawer 
or  mdorser,  or  notice  to  the  indorser,  is  necessary.     Bank  of  North  America  v.  Barrier,  1  Yeates,  360.] 

'Eng.  Com.  Law  Reps.  i.  72.    2/^.  xxiii.  25.    3/(2.  xvi.  418.    i/rf.  xxi.  128. 
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the  one  in  lieu  of  which  it  was  given;  and,  therefore,  where  a  former  bill 
was  indorsed  over  in  breach  of  trust  after  it  was  due,  although  for  a  valua- 
ble consideration,  it  was  held  that  the  indorsee  could  not  recover  on  a  bill 
substituted  for  this,  the  defendant  having  received  notice  from  the  party- 
entitled  not  to  pay  it  (c). 

Where  the  defendant,  the  acceptor  of  a  bill,  would  be  entitled,  on  a  re- 
covery by  the  plaintiff  against  him,  to  recover  back  the  amount,  on  an 
agreement  by  the  plaintiff  to  indemnify  him,  it  was  held  that  the  action  was 
not  maintainable  (d). 

The  want  of  a  proper  stamp  may  be  taken  advantage  of  under  a  traverse 
of  the  drawing  or  acceptance  (e). 
Stamp.—        An  objection  to  a  bill  or  note  for  want  of  a  proper  stamp  must  be  taken 
Altera-      before  the  bill  is  read. 

tion  (A).  j3y  ijjg  sjg^i;^  Ql  Gco.  3,  c.  25,  bllls  and  notes  cannot  be  stamped  after  they 
are  made;  but  if  a  bill  properly  stamped  be  offered  in  evidence,  the  court 
will  not  inquire  when  it  was  so  stamped. 

By  the  stat.  43  Geo.  3,  c.  127,  a  stamp  of  higher  value,  but  of  the  same 
denomination,  is  sufficient  (/). 

A  bill  or  note  made  abroad  must  be  stamped  according  to  the  law  of  the 
country  where  it  is  made  (g). 

Where  partners  resident  in  Ireland,  signed  and  indorsed  a  copper-plate 

impression  of  a  bill  of  exchange,  leaving  blanks  for  tlie  date,  sum,  and  name 

of  the  drawee,  and  transmitted  it  to  B.  in  England,  it  was  held  to  be  a  bill 

of  exchange,  by  relation,  from  the  time  of  signing  in  Ireland,  and  that  an 

English  stamp  was  unnecessary  (h). 

Protest.—       A  protest  must  be  stamped  (i).     Where  a  bill  on  the  face  of  it  appears  to 

Alteration  ^j^ye  been  altered,  it  is  for  the  plaintiff  to  show  that  such  alteration  was 

°     '  ■       not  improperly  made  (k). 

If  a  complete  bill  be  altered  in  a  material  point  (I),  after  negotiation,  or 

(c)  Lee  V.  Zitgury,^  1  Moore,  556. 

{d)  Carr  v.  Stephens,^  9  B.  &  C.  758.  But  where  at  the  time  of  the  defendant's  lending  his  name  to 
several  bills  as  security  for  the  acceptor,  the  holder  stipulating  not  to  sue  the  defendant  on  the  bills,  until  the 
effects  of  the  acceptor,  which  were  thereby  assigned  to  a  trustee  should  have  been  sold,  and  the  proceeds 
applied  in  payment  of  the  bills  and  expenses;  but  the  trustee,  with  the  knowledge  and  assent  of  the  defend- 
ant, omitted  to  take  possession  of  the  goods,  and  they  were  seized  under  a  commission  of  bankruptcy;  such 
an  undertaking  by  the  plaintiff  does  not  operate  as  a  covenant  not  to  sue,  nor  furnish  any  answer  to  the 
action  against  tiie  defendant  on  the  bills.     Lancaster  v.  Harrison,^  6  Bing.  726. 

(c)  Dawson  v.  McDonald,  2  M.  &,  VV,  26.  M'Dowell  v.  Lyster,  2  M.  &  W.  52.  In  proof  of  a  traverse  of 
making  a  cheque,  the  defendant  may  show  that  it  was  post-dated.     Field  v.  Woods,'^  1  Ad.  &  Ell.  114. 

(/)  See  Taylor  v.  Hague,  2  East,  414;  Farr  v.  Price,  1  East,  55;  Chamberlain  v.  Porter,  1  N.  R.  30. 

{g)  Alves  v.  Hodgson,  7  T.  R.  24L  See  Farr  v.  Price,  1  East,  55;  Taylor  v.  Hague,  2  East,  414.  An 
T  O  U  does  not  require  a  stamp,  either  as  a  note  or  as  a  receipt  (1  Esp.  426;  1  Camp.  499;  Chilty,  345), 
infra,  tit.  Stamp. 

(h)  Snailh  v.  Mingay,  1  M.  &  S.  87.  (i)  Sel.  312. 

(A-)  Henman  v.  Dickenson,^  5  Bing.  183,  doubting  the  authority  of /f.  v.  Cliviger,  2  T.  R.  263. 

(Z)  A  party  to  a  joint  and   several  note   paid  part,  and  signed  a  joint  note  for  the  residue,  an  alteration 


accom 


(A)  (Where,  in  a  note  intended  to  be  made  for  eight  hundred  dollars,  indorsed  by  the  payee  for  the 

commodation  of  the  maker,  and  delivered   to  him,  the  words  "hundred   dollars"  were  omitted,  so  that  it 

purports  to  be  a  note  for  eight  ,  the  maker,  without  the  assent  of  the  indorser,  may  insert 

the  words  "hundred  dollars."  Boyd  v.  Brotherson,  10  Wend.  93.  See  however  Norwich  Bank  v.  Hyde,  13 
Conn.  R.  279.  A  joint  and  several  promissory  note  was  signed  by  A.  B.  and  C,  and  afterwards  A.  ac- 
knowledged his  signature  to  a  witness  who  subscribed  his  name  in  the  presence  of  A.  and  of  the  payee, 
without  slating  that  he  witnessed  only  the  signatnre  of  vl.  In  an  action  against  the  three  makers  it  was  lield 
that  this  was  not  such  an  alteration  of  the  instrument  as  to  discharge  B.  and  C.  Beary  v.  Haines,  4  Wharton, 
17.  An  alteration  made  in  a  note  (increasing  the  amount  for  which  it  was  given)  without  the  knowledge 
or  assent  of  the  drawer,  renders  the  note  void.  Pankey  \.  Mitchell,  1  Breese,  301.  A  memorandum  put  at 
the  bottom  of  a  note  "  payable  at  the  house  of  ^.  &c."  is  not  such  an  alteration  as  avoids  the  note.  Nugent 
V.  Delhomme,  2  Mart.  R.  312.) 

'Eng.  Com.  Law  Reps.  iv.  38.    2/rf.  xvii.  491.    3/d.  xi.\.  216.    *Id.xxxi\.il.    sirf.  xv.  409. 
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after  it  has  become  due  [m),  though  before  negotiation,  a  fresh  stamp  is 
^necessary.  But,  in  general,  an  aheration,  to  correct  a  mistake  before  nego-  *255 
tiation,  and  with  the  acquiescence  of  the  parties,  is  immaterial  (n).  An 
aheration  in  the  sum  or  date  is  a  material  alteration  (o).  So  is  the  altera- 
tion of  the  word  "date"  into  the  word  "sight"  {p),  or  of  the  name  of  the 
banking-house  where  it  is  payable  {q)  ( 1 ).  So,  where  a  promissory  note  on 
the  day  after  the  delivery  to  the  payee,  and  expressed  to  be  for  value  re- 
ceived, was  altered  by  the  addition  of  the  words  "  for  the  good-will  of  a 
lease  and  trade"  (r),  the  Court  held  that  this  alteration  was  material,  be- 
cause it  afforded  evidence  of  a  fact  which  otherwise  must  have  been  proved 
aliunde,  and  pointed  out  to  the  holder  to  inquire  whether  the  consideration 
had  really  passed. 

The  introduction  of  words  after  the  acceptance  of  a  bill  which  do  not 
affect  the  responsibility  of  the  parties,  is  immaterial  (.9).  Thus  it  has  been 
held  that  the  introduction  of  a  place  of  payment  without  the  knowledge 
of  the  acceptor  was  immaterial,  since  it  did  not  alter  his  liability  (/). 

without  his  knowledge,  by  interlining  the  words  jointly  and  severally,  avoids  the  note  as  to  him;  although  to 
a  letter  requesting  him  to  pay  his  joint  and  several  note,  he  answered  that  it  should  meet  his  earliest  inten- 
tion.     Perring  v.  Hone,^  4  Bingli.  28. 

(?/i)  Bowman  v.  Nichol,  1  Esp  81;  5  T.  R.  537.  Although  altered  with  the  consent  of  the  acceptor  (Ibid.) 
The  bill  in  this  case  was  originally  drawn  payable  twenty-one  days  after  date;  whilst  it  was  in  the  hands 
of  the  drawer  it  was  altered,  with  the  consent  of  the  acceptor,  to  fifty-one  days  after  date,  and  again,  to 
twenty-four  days  after  date,  after  the  time  of  payment  had  expired. 

(n)  Kennerly  v.  Nash,'^  I  Starkie's  C.  452.  Walton  v.  Hastings,^  Ibid.  515.  Jacobs  v.  Hart,*  2  Starkie's 
C.  45.  Where  the  note,  after  being  signed,  but  before  it  was  given  to  the  payee,  with  consent  of  all  tlie 
parties,  was  altered,  by  erasing  the  words  "  on  demand,"  and  inserting  "  one  month  after  date,"  and  striking 
out  the  words  "  with  interest,"  held,  tliat  it  was  to  be  considered  as  all  one  transaction,  and  not  issued  at  the 
time  of  the  alteration.  Sherrington  v.  Jermyn,^  3  C.  &.  P.  374.  So  where  after  an  acceptance  generally,  it 
was  altered  with  the  consent  of  the  acceptor,  and  whilst  it  remained  in  the  drawer's  hands  by  inserting  a 
particular  place  of  payment  in  the  acceptance.  Stevens  v.  Lloyd,^  M.  &  M.  292.  See  also  Leykariff  v. 
Ashford,''  12  Moore,  281.  So  an  alteration  in  the  date,  according  to  the  original  intention  of  the  parties, 
and  to  correct  a  mistake,  does  not  vitiate  the  instrument,  nor  render  a  fresh  stamp  necessary;  nor  does  a 
subsequent  addition  of  a  place  where  to  be  made  payable  in  the  acceptance  with  the  acquiescence  of  the 
acceptor.     Jacob  v.  Hart,  2  M.  &  S.  143.     But  now  see  1  &  2  Geo.  4,  c.  78,  s.  1. 

(0)  Cordwell  v.  Martin,  1  Camp.  79,  180;  9  East,  190.  Master  v.  Miller,  4  T.  R.  320;  5  T.  R.  367;  2  H. 
B.  141;  1  Anst.  225.     Trapp  v.  Spearmnn,  3  Esp.  57. 

(p)  Long  V.  Moore,  3  Esp.  C.  155;  but  see  1  Taunt.  20. 

(q)   Tidmarsh  v.  Grover,  1  M.  &  S.  735.  (r)  Knill  v.  Williams,  10  East,  431. 

(s)  Marson  v.  Petit,  1  Camp.  82,  n.     Jacobs  v.  Hart,  2  Starkie's  C.  45. 

(t)  Marson  v.  Petit,  1  Camp.  82,  n.  3  Esp.  C.  57.  Such  an  alteration  would  now  be  material,  in  conse- 
quence of  the  late  decision  in  the  House  of  Lords,  in  Rowe  v.  Young,  supra,  209,  and  so  held  in  Cowie  v, 
Halsall,^  4  B.  &  A.  197.    MIntosh  v.  Haydon,^  I  R.  &  M.  362.    But  see  Fayle  v.  Bird,  supra,  209.    It  has 

(1)  [In  a  note  payable  in  "merchantable  neat  stock,"  an  insertion  of  the  word  "young,"  after  the  word 
"  merchantable"  is  a  material  alteration,  and  if  made  by  the  promisee  designedly,  destroys  the  validity  of 
the  note;  and  the  promisee  is  not  at  liberty  to  prove  the  contract  by  other  evidence.  Martendale  v.  Follett, 
1  N.  Hamp. Rep.  95.  But  by  inserting  the  word  "good"  before  "  merchantable  wool,"  the  note  is  not  avoided; 
for  the  law  would  have  intended  that  the  wool  should  be  good.  The  State  v,  Cilley,  cited  Ibid.  p.  97.  So 
in  Hunt  v.  Adams,  6  Mass.  Rep.  519,  the  insertion  of  the  word  "year,"  in  the  date  of  a  note,  was  held  not 
to  avoid  it,  becuuse  the  law  would  have  supplied  the  word.  But  where  a  person  not  present  at  the  execution 
of  a  note,  afterwards  subscribed  his  name  thereto  as  a  witness,  at  the  instigation  of  the  payee,  it  was  held 
to  avoid  the  note — as  by  a  statute  of  Massachusetts,  a  note  that  has  an  attesting  witness  is  not  within  the 
statute  of  limitations.     Homer  v.  Wallis,  11  Mass.  Rep.  309. 

An  alteration  in  the  date  of  a  note  by  the  payee,  {without  the  consent  of  the  drawer,]  whereby  the  time 
of  payment  is  retarded,  avoids  it.  although  in  the  hands  of  an  innocent  indorsee  for  a  valuable  consideration. 
Bank  of  U.  States  v.  Russel,  3  Yeates,  391.  {As  will  an  alteration  of  the  date,  though  it  does  not  appear 
from  what  date  it  was  altered.  Stephens  v.  Graham,  7  Scrg.  &  Rawie,  505.)  But  an  alteration  in  the  date 
of  an  assignment  on  a  note  does  not  affect  the  claim  of  an  assignee  on  the  drawer.  Griffith  v.  Cox,  1  Over- 
ton's Rep.  210. 

In  Peepoon  v.  Stagg,  1  Nott  &.  M'Cord,  102,  it  was  held  that  the  insertion,  by  the  holder  of  a  due  bill  or 
promissory  note,  of  the  words  "or  order,"  destroyed  its  validity. 

The  law  will  not  presume  that  an  alteration,  apparent  on  the  face  of  a  note,  was  made  after  its  execution 
— but  this,  it  seems  is  a  question  for  the  jury  to  decide.     Cumberland  Bank  v.  Hall,  1  Halstead's  Rep.  215.] 

'Eng.  Com.  Law  Reps.  xiii.  328.    ^d.  ii.  466.    ^Id.  ii.  362.    ^Id.  iii.  237.    Hd.  xiv.  356.    ^Id.  xxii.  310. 
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An  exchange  of  acceptances  is  a  sufficient  negotiation  to  render  a  new 
stamp  necessary  (ti);  and  so  it  is  said  is  the  delivery  to  the  drawer  of  a 
bill  drawn  for  his  accommodation,  and  payable  to  his  own  order  (x).  So 
where  a  bill  indorsed  by  the  drawer  was  left  with  the  drawee  for  accept- 
ance, who  altered  the  date  before  he  accepted  it  (y). 

Where  the  drawee,  upon  presentment  of  the  bill  for  acceptance,  altered 
it  as  to  the  time  of  payment,  and  accepted  it  so  altered,  it  was  held  that 
he  thereby  vacated  the  bill  as  to  the  drawer  and  indorsers;  but  that  as  the 
holder  acquiesced,  it  was  good  as  against  him  and  the  acceptor  (z). 
*256  *An  alteration  of  the  bill  in  the  hands  of  the  payee  will  defeat  the  action 
of  the  indorser,  although  he  was  not  privy  to  the  alteration  (a). 

If  a  note  be  signed  by  ^.,  and  in  consequence  of  a  subsequent  arrange- 
ment B.  sign  the  note  as  a  surety,  he  is  not  bound  without  a  new  stamp  (b). 

Where  a  bill  or  a  note  is  void  for  want  of  a  proper  stamp,  the  plaintiff 
may  go  into  evidence  of  the  original  consideration  (c). 

Wiiere  the  alteration  is  made  by  consent  of  the  parties,  and  before 
negotiation,  di  new  stamp  is  unnecessary  (flf);  as,  where  Jl.  being  indebted 
to  B.,  the  latter  drew  a  bill  upon  him  at  three  months  for  the  amount,  and 
the  bill  being  sent  to  Jl.  for  acceptance,  he  requested  the  time  to  be  altered 
from  three  months  to  five,  to  which  the  drawer  consented  (e). 

It  is,  it  seems,  incumbent  on  the  plaintiff  to  prove  that  an  alteration 
apparent  on  the  face  of  the  bill  was  made  previous  to  negotiation  (/). 

Where  the  alteration  is  made  to  correct  a  mistake,  and  in  furtherance 
of  the  intention  of  the  parties,  a  new  stamp  is  unnecessary:  as  where,  in 
a  bill  intended  to  be  negotiable  and  payable  to  the  defendant,  the  drawer, 
the  words  "  or  order"  were  omitted,  and  the  bill  having  been  indorsed 
over  to  the  plaintiff  the  next  day,  was  returned  by  him  to  the  drawer  on 
the  same  day,  and  the  mistake  was  then  rectified  {g)\  the  jury  fiiiding 
upon  the  evidence  that  such  was  the  original  intention  of  the  parties, 
the  Court  of  King's  Bench  afterwards  held  that  the  alteration  was  allow- 
able. But  where  a  bill  dated  on  the  1st  of  August,  was  drawn  at  two 
months  date,  payable  to  the  order  of  the  drawer,  and  after  acceptance 
by  the  defendant  was  re-delivered  by  him  to  the  drawer  as  a  security  for 
a  debt,  and  after  the  latter  had  kept  it  twenty  days  the  date  was  altered  to 
the  twenty-first,  by  the  consent  of  the  acceptor,  and  before  the  indorsement 
and  delivery  to  a  third  person,  it  was  held  that  a  new  stamp  was  necessary, 
since  the  bill  was  drawn  according  to  the  original  intention  of  the  parties, 
and  was  available  in  that  form  (A). 

since  been  held  that  an  alteration  of  a  general  acceptance  of  a  bill  by  the  addition  of  a  place  of  payment 
without  the  privity  of  the  acceptor  discharges  him.     Desbrow  v.  Wetherley,  1  Mo.  &  R.  438. 

(u)   Cardxpell  v.  Martin,  I  Camp.  79,  180;  9  East,  190. 

(x)  Calven  v.  Roberts,  3  Camp.  342.  (y)  Outhwaite  v.  Luntley,  4  Camp.  179. 

(z)  Paton  V.  Winter,  I  Taunt.  420.  And  held  that  no  action  would  lie  at  the  suit  of  the  holder  against 
the  acceptor  for  rendering  the  bill  invalid.  But  see  Walton  v.  Hastings,^  1  Slarkie's  C.  215;  4  Camp.  223. 
Long  V.  Moore,  3  Esp.  155. 

(«)  Master  <^  others  v.  Miller,  4  T.  R.  320;  5  T.  R.  367;  2  H.  B.  141;  1  Ans.  225. 

(6)  Clerk  v.  Blackstock,^  Holt's  C.  474. 

(c)  1   East,  258;  6  T.  R.  52;  7  T.  R.  241;  2  B.  &  P.  118.     Brown  v.   Watts,  1  Taunt.  353. 

(d)  Johnson  v.  The  Duke  of  Marlborough,^  2  Starkie's  C.  313.     Kennerley  v.  Nash,'^  1  Starkie's  C.  452. 

(e)  Kennerley  v.  Nash,*  1   Starkie's  C.  452. 

(/)  Johnson  v.  The  Duke  of  Marlborough,'^  2  Starkie's  C.  313;  Phillips  on  Evidence,  495,  edit.  1824. 

{g)  Kershaw  v.  Cox,  3  Esp.  C.  246,  cor.  Le  Blanc,  J.  and  aAcrwards  by  the  Court  of  K.  B.  And  see 
Bathe  V.  Taylor,  15  East,  412;  Cole  v.  Parkin,  12  East,  471;  Brutt  v.  Picard,^  1  R.  &  M.  37,  The  reme- 
dying  an  accidental  omission  hy  inserting  the  words  or  order  does  not  vitiate  the  bill.  Byron  v,  Thompson, 
3  P.  &.  D.  71.  In  assumpsit  by  indorsee  against  acceptor,  plea,  that  before  the  bill  became  due  and  was  in 
full  force  and  effuct,  the  date  was  altered;  held  bad,  as  not  alleging  the  alteration  to  have  been  made  after 
acceptance.    Langton  v.  Lazarus,  5  M.  &  W.  629, 

(A)  Bathe  v.  Taylor,^  15  East,  412. 
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A  bill  properly  stamped  and  put  into  circulation,  and  afterwards  taken 
up  by  the  drawer,  may  again  be  circulated  without  a  new  stamp.  It  is 
negotiable  in  infinitum,  till  it  has  been  paid  by  or  discharged  on  behalf 
of  the  acceptor  (t);  and  therefore,  where  the  drawer  of  a  bill  payable  to 
his  own  order,  indorsed  it  over  to  A.,  who  indorsed  it  to  B.,  who  returned 
it  to  the  drawer  on  payment  of  the  amount  by  the  latter,  having  first  struck 
out  his  own  and  A.''s  indorsement,  and  the  drawer  indorsed  it  to  the  plain- 
tiff after  *it  was  due,  it  was  held  that  he  might  recover  against  the  acceptor  *257 
without  a  new  stamp. 

In  order  to  prove  that  a  bill  dated  at  Paris  was  drawn  in  England,  it  lias 
been  held  to  be  insufficient  to  prove  that  the  drawer  was  in  England  at  the 
time  of  the  date  {k). 

The  drawer  may  prove  that  he  tendered  the  amount  in  a  reasonable  time 
after  notice  of  the  dishonour  (/).  A  tender  on  the  day  following  that  of 
the  notice  was  held  to  be  in  time  {m). 

III.  It  was  a  general  rule  in  criminal  cases,  that  no  one  could  prove  thatCompe- 
a  bill  drawn,  accepted  or  indorsed  in  his  name,  was  a  forgery  (n);  but  it^^^'^y- 
seems  that  the  rule  was  confined  to  criminal  proceedings,  although  it  has 
been  held  in  a  civil  case  that  the  supposed  drawer  of  a  bill  was  not  compe- 
tent to  prove  that  he  did  not  draw  it  (o).  This  anomalous  rule  is  now 
defeated  by  the  late  statute.  A  party  to  a  bill  is  competent  to  prove  that 
it  is  void  {]}),  although  the  contrary  was  once  held  {q)  (A);  and  a  party  to  a 

(i)  Per  Lord  Ellenboronsfh,  in  Callow  v.  Lawrence,  3  M.  &  S.  97.  Note,  tliis  case  was  held  to  be  dis- 
ting^uishable  from  that  of  Beck  v.  Robley  (1  H.  B.  89,  in  the  note),  for  there  the  bill  was  payable  not  to  the 
order  of  the  drawer,  but  of  a  third  person;  and  if  the  drawer,  on  taking  up  the  bill,  could  have  transferred 
it,  the  payee  would  have  b  en  wrongfully  made  liable.      J  Contra  Bire  v.  Moreau,  2  Carr.  &  Payne,  376.  | 

(k)  Abraham  v.  Du  Bois,  4  Camp.  269.  (/)  Walker  v.  Barnes,^  I  Marsh.  36. 

(m)  Ihid.  (n)  Unless  he  has  been  rendered  competent  by  payment,  &c.     See  tit.  Forgery. 

(o)  12  Mod.  345;  Holt,  297.     But  see  tit.  Forgery.— Interest. 

(p)  Walton  V.  Shelley,  1  T.  R.  296,  where  it  was  held  that  an  indorser  was  not  competent  to  prove  the 
consideration  to  have  been  usurious. 

(q)  7  T.  R.  62;  Esp.  C.  332;  Peake's  L.  Ev.  181. 

(A)  (The  decisions  in  the  United  States,  on  this  subject  vary.  There  is  a  difference  between  the  questions, 
as  to  the  validity  of  a  defence  impeaching  the  character  of  an  instrument,  and  the  competency  of  a  witness 
invalidating  a  paper,  to  which  he  may  have  given  currency,  or  his  sanction.  The  case  of  Fox  et  al.  v.  Whit- 
ney, 16  Miiss.  Rep.  118,  was  decided  without  regard  to  this  distinction;  but  it  was  made  the  foundation  of 
the  opinion  of  one  of  the  judges  in  Winton  v.  Saidler,  3  Johns.  C.  185. 

The  principle  laid  down  in  Walton  v.  Shelly,  1  T.  R.  296,  has  been,  almost  wherever  it  has  been  adopted, 
confined  to  negotiable  instruments,  which  have  been  negotiated.  Blagg  v.  Phccnix  Ins.  Co.,  3  Wash.  C.  C.  R. 
5.  The  rule  has  been  further  restrained,  so  as  to  permit  a  party  to  a  negotiable  paper,  to  prove  facts  subse- 
quent to  the  due  execution  of  the  note,  and  which  do  not  invalidate  it  in  its  inception,  though  they  go  to  de- 
stroy  the  title  of  the  holder.  Woodhull  v.  Holmes,  10  Johns.  R.  231.  Skilding  et  al.  v.  Warren,  15  Johns  R. 
270.  An  indorsee  of  a  promissory  note  is  a  competent  witness  to  prove  a  payment  of  it  by  the  maker.  White 
V.  Kibling,  11  Johns.  R.  128;  and  an  indorser  may  prove  an  agreement  between  the  maker  and  the  payee, 
and  may  show  that  it  had  not  been  performed,  and  that  the  indorsee  had  notice  at  the  time  of  the  indorse- 
ment to  him  of  the  condition  on  which  the  note  was  given.  M'Fadden  v.  Maxwell,  17  Johns.  R.  188.  Thus 
a  second  indorser  of  a  note  is  a  competent  witness  to  prove,  that  the  third  indorser  had  said,  that  he  had 
received  and  discounted  it  at  usurious  interest.  Potoell  v.  Waters,  17  Johns.  R.  176.  So  likewise  an 
indorser  of  a  note  is  a  good  witness  to  prove,  that  the  indorsement  was  made  after  the  note  was  due. 
Baker  v.  Arnold,  1  Caines'  R.  258.  The  payee  of  a  note,  who  had  indorsed  it  with  a  saving  of  his  own 
liability,  was  received  as  a  competent  witness,  to  prove  an  alteration  of  the  note  after  its  execution.  Parker 
V.  Hanson,  7  Mass.  Rep.  470. 

The  decisions  confining  the  rule  to  negotiable  instruments  are  numerous.  A  grantor  was  admitted  to 
prove,  that  he  never  had  any  interest  in  the  lands  granted,  and  that  the  conveyance  from  him  under  which 
the  defendants  claimed  was  without  consideration.  M'Ferran  v.  Powers,  1  Serg.  &  Rawle,  102.  Brown  v. 
Downing  et  al.  4  Serg.  &  Rawle,  494.  Loker  v.  Haynes,  1 1  Mass.  Rep.  498.  Doe  v.  Stokes,  2  Hawks.  23.'). 
Croft  V.  Arthur,  3  Desauss,  223.  Wilson  v.  Speed,  3  Cranch,  283.  The  assignor  of  a  bond  is  a  competent 
witness,  to  show,  that  he  obtained  it  fraudulently.  Baring  v.  Shippen,  2  Binn.  154.  In  Pleasants  v.  Pember- 
ton,2  Dall.  196,  a  guardian  whose  ward  was  the  plaintiff,  was  admitted  to  prove,  that  a  receipt  given  by 
hira  to  the  defendant  for  so  many  thousand  dollars,  meant  continental  dollars.     Even  an  indorser  will  not 
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bill  is  competent  to  defeat  or  support  the  action,  unless  he  be  directly  inte- 
rested in  the  event,  or  unless  the  verdict  would  be  evidence  for  or  against 

him. 

The  incompetency  of  a  party  to  the  bill  results  from  the  consideration, 
that  if  his  testimony  were  to  prevail  he  would  stand  in  a  better  relative 
situation  than  he  would  do  if  a  contrary  verdict  were  given.  In  the  usual 
and  natural  course  of  a  bill  in  theory,  every  party  to  it  seems  to  be  compe- 
tent. The  transfer  of  the  bill  is  the  assignment  of  a  debt  due  from  the 
drawee  to  the  drawer,  the  drawee  having  money  of  the  drawer  in  his  hands. 
In  such  a  state  of  things,  the  drawer  and  indorsers,  and  drawee  or  acceptor, 
must,  it  seems,  in  general  be  competent,  since  ultimately  the  drawer  or 
acceptor  will  be  liable  for  the  amount  in  case  it  should  be  recovered  from 
any  other  party;  and  no  party  can  either  gain  or  lose  by  aiding  or  opposing 
a  recovery  in  an  action  between  any  other  parties.  \n  practice,  this  rela- 
tive situation  of  the  parties  is  liable  to  constant  disturbance;  and  as  bills  of 
exchange  are  used  as  the  instruments  of  adjusting  the  most  complicated 
and  varied  transactions,  the  relative  situation  of  the  parties  is  frequently 
altered.  The  following  decisions  have  taken  place  on  this  subject: 
Drawer.         In  au  actiou  by  an  indorsee  against  the  acceptor  of  a  bill  payable  to  the 

be  precluded  from  giving  evidence  to  destroy  a  note,  which  has  not  been  negotiated  until  after  the  day  of  pay- 
ment. Baird  v.  Cochran  et  al.  4  Serg.  &,  Rawle,397;  and  so  it  would  seem,  where  it  has  never  been  negotiated. 
Fox  et  al.  v.  Whitney,  16  Mass.  Rep.  118.  For  the  purpose  of  discrediting  a  bill  of  lading,  if  not  of  denying 
its  authenticity,  the  testamentary  declaration  of  the  captain  of  a  vessel  was  received  in  evidence,  though  the 
instrument  purported  to  have  been  signed  by  him,  Blagg  v.  Phoenix  Ins.  Co.  3  Wash.  C.  C.  R.  5.  After 
an  indorsement  in  blank  of  a  bill  of  lading,  an  indorser,  the  consignee  of  the  goods  to  which  the  bill  referred, 
was  admitted  as  a  witness  for  his  consignors  in  an  action  brought  by  them  against  the  purchasers  of  the 
goods  for  their  price.     Brown  et  al.  v.  Bahcock  et  al.  3  Mass,  Rep.  29. 

In  opposition  to  the  case  just  cited,  several  are  found,  which  extend  the  rule  beyond  negotiable  instruments, 
and  reject  the  distinction  as  to  facts  subsequent  to  the  execution  of  the  paper.  It  has  been  held  that  the 
trustees  under  a  deed,  could  not  be  admitted  to  give  parol  evidence  to  defeat  or  destroy  the  trust  deed. 
Wilson  V.  Wilson,  1  Desauss,  230.  To  prove  that  the  day  of  payment  in  a  bond  was  by  mutual  mistake, 
ante-dated,  the  assignor  was  offt-red  as  a  witness  in  an  action  brought  against  the  obligee;  but  his  testimony 
was  rejected.  Davis  v.  Cammel,  1  Addison,  233.  So  the  assignor  of  a  bond  was  refused  as  a  witness  to 
prove  payment.  Canty  v.  Sumter,  2  Bay,  R.  93;  or  that  the  contract  between  the  assignees  and  obligor  was 
founded  on  an  usurious  transaction,  Gilliam,  v.  Clay  et  al.  3  Leigh,  R.  590.  It  has  been  decided  that  a 
captain  of  a  vessel  should  not  be  allowed  to  prove,  that  he  did  not  receive  the  goods  mentioned  in  his  bill  of 
lading.     Anonymous — cited  in  Pleasants  v.  Pembcrlon,  2  DM.  196. 

The  rule  that  a  party  to  a  negotiable  instrument  shall  not  be  permitted  to  impeach  it,  has  been  adopted  ia 
N.  Hampshire,  Massachusetts,  Pennsylvania,  and  it  would  seem,  Virginia  and  South  Carolina.  Bank  of  U. 
S.  V.  Dunn,  6  Peters,  51.  Houghton  v.  Page,  1  N.  Hamp.  Rep.  60.  Warren  v.  Merry,  3  Mass.  Rep.  27. 
Parker  v.  Lovejoy,  3  Id.  565.  Churchill  v.  Suter,  4  Id.  156.  Barker  v.  Prentiss,  6  Id.  430.  Jones  v. 
Coolidge,  7  Id.  199.  Manning  ex.  v.  Wheatland,  10  Id.  506.  Hartford  Bank  v.  Barry,  17  Id.  94.  Pwckard 
V.  Richardson  et  al.  17  Id.  122.  Knights  v.  Putnam,  3  Pick.  R.  184.  Stills  v.  Lynch,  2  Dallas,  194.  Respublica 
v.  Ross,  2  Id.  242.  Shaw  v.  Wallis,  2  Yeates,  17.  Hepburn  v.  Cassell,  6  Serg.  &  Rawle,  113.  Bank  of 
Montgomery  v.  Walker,  9  Id.  229.  Wilson  v.  Lennox,  1  Crunch,  194,  but  qu.  as  to  the  dictum  of  Chase,  J., 
that  upon  the  statutes  of  gaming,  usury  and  the  like,  but  in  no  other  cases,  are  the  drawers,  indorsers,  &c., 
competent  witnesses.  1  Id.  202,  n.  It  was  held,  however,  in  Taylor  etal.  \.  Beck,  3  Randolph,  316,  ibai  the 
indorsee  of  a  note,  whether  negotiable  or  not,  is  a  competent  witness  in  a  suit  between  the  holder  and 
maker,  to  prove  that  the  note  was  given  for  an  usurious  consideration. 

In  Connecticut,  the  English  doctrine  is  adopted,  that  a  party  to  a  negotiable  instrument,  who  is  divested 
of  his  interest,  is  a  competent  witness  to  prove  it  void  in  its  creation.     Townsend  v.  Bush,  1  Conn.  Rep.  260. 

In  New  York,  although  the  rule  that  a  party  to  a  negotiable  paper  shall  not  be  permitted  to  invalidate 
it,  was  in  several  instances  acknowledged,  Winton  v.  Saidler,  3  Johns.  C.  185,  Coleman  v.  Wise,  2  Johns. 
165,  Mann  v.  Swann,  14  Id.  270;  it  must  now  be  considered  as  there  exploded.  One  whose  name  appears 
upon  negotiable  paper,  may  notwithstanding  be  a  witness  to  prove  that  it  was  void  in  its  inception  for  usury. 
Stafford  V.  Rice,  5  Cowen,  23.  The  maker,  or  other  person  whose  name  appf^ars  upon  a  promissory  note  is  a 
competent  witness  to  show  that  it  was  void  in  its  creation.  Utica  Bank  v.  Hilliard,  5  Cowen,  153.  Jackson 
V.  Packard,  6  Wendell,  R.  415. 

In  Haig  v.  Newton,  1  Rep.  Consti.  Ct.  423,  it  was  questioned  whether  this  rule  was  the  law  of  South 
Carolina.  It  appears  to  be  doubtful,  whether  this  rule  has  been  adopted  in  Kentucky.  Although  one  who 
gives  currency  to  a  note,  carmot  (as  some  judges  say)  be  received  as  a  witness  to  invalidate  it;  yet  the  rule 
cannot  apply  to  prevent  the  witness  to  depose  to  subsequent  facts,  unless  he  be  interested.  Duncan  v.  Pindell, 
2  Pirtle's  Dig.  539.  (4  Bibb,  330-2).  The  assignor  of  a  note  is  a  competent  witness  to  prove  usury  in  an 
action  by  the  assignee  v.  the  payor.     2  Pirtle's  Dig.  542.     (5  Munroe,  215).) 
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order  of  the  drawer,  the  latter  is  competent  to  prove  usury  (r),  or  that  the 
bill  has  been  paid  (s)-,  but  it  would  be  otherwise  if  the  bill  were  accepted 
*for  the  accommodation  of  the  drawer,  who  would  then  be  liable  to  the     *258 
costs  of  the  defendant,  if  the  plaintiff  succeeded  (t).   He  would  still  be  com- 
petent if  he  had  become  bankrupt  and  obtained  his  certificate  (u). 

In  an  action  by  the  indorsee  against  the  acceptor,  the  drawer  is  competent 
to  prove  the  defendant's  hand-writing  (.r)  (A). 

A  joint  maker  of  a  note  is  a  competent  witness  for  the  plaintiff,  for  he  Maker, 
stands  indifferent,  being  liable,  in  the  event  of  the  plaintitf 's  failure,  to  an 
action  at  the  suit  of  the  plaintiff  for  the  whole,  with  a  claim  on  the  de- 
fendant for  a  moiety,  and  in  case  the  plaintiff  should  succeed,  being  liable 
to  the  defendant  for  contribution  (y)  (1). 

In  an  action  against  the  indorser  of  a  note  the  maker  is  competent  to 
prove  that  the  date  has  been  altered  (z). 

But  a  joint  maker  of  a  promissory  note  is  not  competent  to  prove  a  plea 
of  illegality  of  consideration,  in  an  action  brought  against  the  other  maker 
alone  (a). 

In  an  action  by  the  holder  against  the  drav/er,  the  acceptor  is  competent  Acceptor, 
to  prove  that  he  had  no  effects  of  the  drawer  in  his  hands  (b). 

An  acceptor  is  not  competent  to  prove  for  the  defendant,  in  an  action  by 
the  indorsee  against  the  drawer,  that  he  accepted  the  bill  in  discharge  of 
part  of  a  debt  due  from  him  to  the  plaintiff",  and  that  it  was  delivered 
to  the  plaintiff  on  condition  that  if  he  obtained  cash  for  it  he  might  deduct 
the  amount  of  the  debt  due  to  him  from  the  acceptor;  for  he  would  be  bound 
to  indemnify  the  defendant  against  the  costs,  if  the  plaintiff  succeeded  (c). 

(r)  Beard  V.  Ackerman,  5  Esp.  119.  Where  the  defence  was  a  gaming  consideration,  the  drawer  was 
called  by  the  defendant.  It  was  objected  that  he  was  interested  to  defeat  the  plaintiff,  being  liable  for  treble 
penalties  if  he  recovered,  but  not  it'  he  failed.  But  it  was  held  that  the  witness  was  competent,  since  if  the 
plaintiff  failed  the  witness  was  liable  to  him;  if  he  succeeded,  the  witness  might  deliver  himself  from  the 
penalties  by  refunding  within  the  time.     Habner  v.  Richardson,  Holroyd,  J.,  1818,  Manning's  Index,  327. 

(s)  Humphrey  v.  Moxon,  Peake's  C.  52.  See  also  Phetheon  v.  Whilmore,  Peake's  C.  40.  Contra,  Adams 
V.  Lingard,  Peake's  C.  117.  Accord.  Jordaine  v.  Lashbrook,  7  T.  R.  604.  See  also  Williams  v.  Keats,'  2 
Starkie,  290.  It  is  no  objection  that  tlie  witness  is  a  prisoner  on  a  charge  of  having  forged  the  bill.  Barber 
V.  Gingle,  3  Esp.  C.  62.  In  an  action  by  the  indorsee  against  tlie  acceptor,  the  drawer  is  a  competent  wit- 
ness (or  the  plaintiff,  although  he  state  that  the  defendant  has  taken  the  benefit  of  the  Insolvent  Act,  and 
that  his  name  was  inserted  as  a  creditor  in  the  schedule.     Cropley  v.   Corner,^  4  C.  &  P.  21. 

(<)  Jones  V.  Brooke,  4  Taunt.  464.     Hardwick  v.  Blanchard,^  Gow.  113. 

(«)  In  an  action  by  the  indorsee  against  the  acceptor,  the  drawer  is  a  competent  witness  for  the  lallL-r, 
although  he  state  that  the  defendant  has  taken  the  benefit  of  the  Insolvent  Act,  and  that  his  name  is  inserted 
as  a  creditor  in  the  schedule.     Cropley  v.  Corner,^  4  C.  &  P.  21. 

(x)  Dickins  v.  Prentiee,  4  Esp.  C.  32.  The  objection  in  this  case  was,  that  forgery  was  imputed  to  the 
witness  by  the  defendant. 

(y)  York  v.  Blott,  5  M.  &  S.  71.     See  Str.  35. 

(2)  Levy  v.  Essex,  Chilty,  O.  B.  284;  4  Esp.  37;  Peake's  L.  Ev.  102.  And  he  may  be  called  in  such  an 
action  to  prove  a  notice.    Venning  v.  Shuttleworth,  Bayley  on  Bills,  422.    Ashton  v.Longes,  1  Mo.  &,  M.  127. 

(a)  Slegg  v.  Phillips,  4  B.  &  Ad.  852.  Nor  is  he  rendered  competent  by  having  paid  half  the  amount  of 
the  note  before  action  brought,  the  note  on  the  face  of  it  bearing  interest,  and  a  year's  interest  having  been 
due  at  the  time  of  the  payment,  for  he  is  liable  to  contribution  in  respect  of  interest.     Ih. 

(b)  Staples  V.  Okines,  1  Esp.  C.  332;  Peake's  L.  E.  154.  Legge  v.  Thorpe,  2  Camp.  310.  It  has  been 
held,  tiiat  in  an  action  against  the  drawer  the  acceptor  is  not  a  competent  witness  for  the  defendant,  to 
prove  a  set-off.  Mainwaring  v.  Mytton,^  1  Stnrkie's  C.  83.  But  qu.  and  see  Vol.  I.  p.  131.  Bayley  on  Bills, 
424,  4th  ed.     Reed  v.  Furnival,  1  C.  &,  M.  533. 

(c)  Edmonds  v.  Lowe,^  8  B.  &  C.  407. 

(A)  (In  a  suit  brought  by  the  indorsee  of  a  bill  against  the  acceptor,  the  drawer  is  a  competent  witness, 
unless  there  are  circumstances  in  the  case  showing  a  greater  interest  in  favour  of  one  party  than  the  other. 
Jackson  v.  Packer  and  others,  13  Connecticut  R.  342.) 

(I)  [In  an  action  upon  a  promissory  note  against  one  of  several  makers,  another  of  the  makers  is  a  com- 
petent witness  for  the  defendant,  being  released  by  him  from  all  claims  to  contribution  in  case  the  plaintiff 
should  recover.     Ames  v.  Withington,  3  New  Hamp.  Rep.  115.] 

'Eng.  Com,  Law  Reps.  iii.  351.    "^ Id.  xix.  ^5G.    ^Id.  w.  iSO.    -i/rf.  ii.  30G.    ^Id.xv.  Q50. 
VOL.  II.  34 


258  BILLS  OF  EXCHANGE:  COMPETENCY. 

Indorser.  An  iiidorser  is  in  general  a  competent  witness  in  an  action  by  an  in- 
dorsee against  the  drawer  or  acceptor,  either  for  the  plaintiff  or  defend- 
ant; for  the  plaintiff,  because  though  the  plaintiff's  succeeding  in  the 
action  may  prevent  him  from  calling  for  payment  from  the  indorser,  it  is 
not  certain  that  it  will,  and  whatever  part  of  the  bill  or  note  the  indorser 
is  compelled  to  pay,  he  may  recover  again  from  the  drawer  or  acceptor; 
for  the  defendant,  for  if  the  plaintiff  fail  against  the  drawer  or  acceptor,  he 
is  entitled  to  recover  against  the  indorsee  [d).  He  may  be  called  for  the 
plaintiff  to  prove  his  own  indorsement  (e). 

A  payee  is  competent  in  an  action  by  an  indorsee  against  the  acceptor, 

to  prove  that  the  bill  was  originally  void  for  want  of  a  proper  stamp  (/), 

having  been  made  in  London,  although  dated  at  Hamburgh. 

*259         ''A  prior  indorser  of  a  bill,  in  an  action  by  an  indorsee  against  the  drawer, 

is  competent  to  prove  a  promise  to  pay  the  bill  after  it  became  due  {g).  (A) 

The  payee  of  a  bill  (drawn  for  his  accommodation)  who  has  indorsed  it 
to  the  plaintiff,  is  competent,  in  an  action  against  the  drawer, to  prove  that 
he  indorsed  it  for  a  valuable  consideration;  for  if  the  plaintiff  should  fail, 
he  would  be  liable  to  him  to  the  amount  of  the  bill;  if  he  should  succeed, 
he  would  be  liable  to  the  same  amount  to  the  defendant  {h). 

An  indorsee  was  held  to  be  competent,  in  an  action  by  the  holder  against 
the  drawer,  to  prove  the  payment  by  the  drawer  of  money  into  his  hands,  to 
take  up  the  bill,  and  that  he  had  satisfied  the  bill;  for  he  is  liable,  at  all 
events,  either  to  the  holder  or  the  drawer,  for  the  amount  of  the  bill  {i).  In 
an  action  against  the  maker  of  a  note,  an  indorser  is  a  competent  witness  to 
prove  that  it  has  been  paid  {k)  (B).  But  a  drawer  or  indorser  of  a  bill  or  note 

(d)  Bayley  on  Bills,  422,  4th  ed.  (e)  Ridiardson  v.  Allen,^  2  Starkie's  C.  334. 

(/)  7  T.  R.  601;  Esp.  C.  10,  85,  298,  332;  Peake's  C.  40.  Rich  v.  Topping,  Peake's  C.  224;  Esp.  C.  177. 
See  also  Cooper  v-  Davis.  1  Esp.  C.  463. 

{g)  Stevens  v.  Lynch,  2  Camp.  332;  12  East,  38. 

(A)  Shuttleworth  v.  Stevens,  1  Camp.  407.  [Hewit  v.  Thompson,^  2  C.  &  P.  372.]  In  an  action  against 
the  drawer  of  a  bill  payable  to  his  own  order,  but  for  the  accommodation  of  the  first  indorsee,  since  become 
bankrupt,  the  latter  is  a  competent  witness  to  prove  notice  to  defendant  of  the  dishonour,  as  coming  to  speak 
against  his  own  interest;  but  the  defendant  cannot  be  deemed  a  person,  surety,  or  liable  for  a  debt  of  the 
bankrupt,  within  the  49  Geo.  3,  c.  121,  s.  8,  so  as  to  be  barred  by  the  certificate.  Mayer  v.  Meakin,  1  Gow's 
C.  183. 

(i)  Birt  V.  Kershaw,  2  East,  458.  The  Court  seems  to  have  considered  that  the  further  liability  of  the 
witness  to  the  drawer  in  respect  of  the  costs  of  the  action,  occasioned  by  the  neglect  of  the  witness  to  pay 
over  the  money,  made  no  difference  (according  to  Ilderton  v.  Atkinson,  7  T.  R.  481).  It  would  be  difficult 
to  support,  upon  principle,  the  position,  that  the  getting  rid  of  a  legal  liability  to  the  costs  of  an  action  did 
not  disqualify  a  witness;  but  the  decision  itself  may  be  sustained  upon  the  consideration  that,  as  a  mere  in- 
dorser, the  witness  was  competent,  and  that  as  the  mere  agent  of  the  drawer  in  paying  the  money  over  to 
the  holder  of  the  bill,  he  was  also  competent  to  prove  such  payment  according  to  the  general  rule  as  to  the 
competency  of  agents  (inf.  Interest).  In  strictness,  the  objection  to  his  competency  rested  on  his  liability 
to  the  drawer  for  the  consequences  of  his  negligence  in  not  having  paid  over  the  money,  which  was  wholly 
independent  of  his  being  a  party  to  the  bill;  if  he  had  been  a  mere  stranger  to  the  bill,  but  employed  as 
agent  to  pay  over  the  money,  the  same  objection  might  have  been  taken  and  overruled  on  the  ground  of 
the  general  competency  of  an  agent.  In  assumpsit  on  a  bill  by  the  indorsee  against  the  acceptor,  and  plea 
of  payment,  a  prior  indorsee  was  held  to  be  a  competent  witness  for  the  defendant,  although  on  ihe  voir  dire 
he  acknowledged  that  he  received  money  from  the  defendant  to  pay  the  plaintiff  the  amount  of  the  bill.  8 
Ad.  &.  Ell.  917.     [See  Phil.  Ev.  15.] 

{k)  Charrington  v.  Milner,  Peake's  C.  6.  Birt  v.  Kershaw,  2  East,  458;  or  that  an  unstamped  bill  dated 
abroad  was  in  fact  made  here.     Jordaine  v.  Lashbrooke,  7  T.  R.  601. 

(A)  (In  an  action  by  an  indorsee  against  the  maker  of  a  promissory  note,  the  payee  is  a  competent  wit- 
ncss  to  prove  the  time  of  the  indorsement.  Spring  v.  Lovett,  11  Pick.  R.  417.  But  he  is  not  a  competent 
witness  in  an  action  by  the  indorsee  against  the  maker,  to  prove  that  the  plaintiff  agreed  with  the  defendant 
at  the  time  the  note  was  given  and  indorsed  to  the  plaintiff,  that  if  the  defendant  would  sign  the  note,  the 
plaintiff  would  not  in  any  event  call  on  him  for  payment.     Jarden  v.  Davis,  5  Whart.  338.) 

(B)  (The  indorser  of  a  promissory  note  is  incompetent  to  testify  in  an  action  between  the  holder  and 
drawer,  although  the  note  was  not  protested  for  non-payment  at  maturity,  or  notice  given  him,  if  the  failure 
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accepted  for  his  accommodation  is  not  a  competent  witness  for  the  defend- 
ant in  an  action  against  the  acceptor  or  maker;  for  he  would  be  liable  for 
the  costs  if  the  plaintiff  succeeded  (/).  The  st.  3  &  4  Will.  4,  c.  21,  makes 
no  difference  in  this  respect  (m). 

*It  has  been  said,  that  one  whose  name  is  on  the  bill  as  an  indorser  is  not     *260 
competent  to  prove  that  the  property  is  in  himself,  and  that  he  indorsed  it 
to  the  plaintiff  without  consideration  (n). 

In  an  action  against  the  indorser  of  a  bill,  a  prior  indorsee  for  whose  ac- 
commodation the  bill  was  indorsed  by  the  defendant,  and  who  has  become 
bankrupt  and  obtained  his  certificate,  is  a  competent  witness  for  the  defend- 
ant (o).  (A) 

A  party  in  prison  on  a  charge  of  having  forged  the  bill  is  competent  to 
prove  payment  of  it,  in  an  action  brought  to  recover  it  (/?). 

Where  a  bill  has  been  drawn  by  one  partner  in  fraud  of  the  rest,  to  pay  Partner. 
a  separate  creditor,  a  co-partner  is  a  competent  witness  for  the  acceptor  in 
an  action  against  him  by  the  creditor,  to  prove  the  want  of  authority,  for  if 

(Z)  Jones  V.  Brook,  4  Taunt.  464.  Maundrell  v.  Kennetl,  1  Camp.  403.  Botlomley  v.  Wilson^^  3  Starkie's 
C.  143.  Williams  v.  Keates,  Mann.  Ind.  W  tness,  106.  Seciis,  if  he  has  subsequently  become  a  bankrupt, 
and  obtained  his  certificate.  Brind  v.  Bacon,^  5  Taunt.  183.  For  by  the  stat.  49  Geo.  3,  c.  121,  s.  8,  the 
drawer  is  discharged  of  the  costs,  (vid.  infra,  Surety,)  to  which  he  would  otherwise  be  liable;  the  cases  of 
Maundrell  v.  Kennetl,  1  Camp.  408;  Pinkerton  v.  Adams,  2  Esp.  C.  612;  were  previous  to  the  stat.  See  also 
Scott  V.  Lifford,  1  Camp.  249.  Where  A,  and  B.  having  dissolved  partnership,  an  action  was  brought  by  the 
acceptor  of  a  bill  afterwards  drawn  in  the  name  of  the  firm,  and  A.  pleaded  his  subsequent  bankrupcy  and 
certificate,  and  nol.  pros,  as  to  him;  it  was  held  that  A.  was  a  competent  witness  for  B.  on  the  ground  that 
the  bill  (as  stated  by  A.)  was  drawn  for  his  accommodation  alone,  and  was  therefore  barred  by  the  certificate. 
Moody  V.  King,3  2  B.  &  C.  558. 

One  who  having  received  a  bill  to  get  it  discounted  for  the  drawer,  delivers  it  to  the  plaintiff,  in  payment 
of  a  debt,  is  not  competent  to  prove  the  fact  in  an  action  against  the  drawer,  for  he  would  be  liable  to  the 
costs  if  the  plaintiff  succeeded.     Harman  v.  Lasbrey,'^  Holt's  C.  390. 

(m)  Burgess  v.  Cultill,^  6  C.  &,  P.  282. 

(n)  1  Esp.  C.  85.  Buckland  v.  Tankard,  5  T.  R.  570;  B.  N.  P.  288.  But  gu.,  for  if  the  plaintiff  recovered 
Jie  would  still  be  but  a  trustee  for  the  witness.  And  see  Birt  v.  Kershaw,  2  East,  458;  and  see  Jordaine  v. 
Lashbrooke,  7  T.  R.  601.  An  indorsee  is  competent  to  prove  property  in  a  bill  to  be  in  either  of  two  per- 
sons.    Winlow  V.  Daniel,  1  T.  R.  298,  (2.) 

(o)  Bassett  v.  Dodgin,^  9  Bing.  653.  (p)  3  Esp.  C.  62. 

to  protest  it  was  occasioned  by  a  special  agreement  between  the  indorser  and  holder.  Hanckley  v.  Wal- 
ters, 9  Watts,  179.  An  indorser  may  prove  an  alteration  of  the  note  made  after  the  indorsement.  Sham- 
burg  V.  Commagere,  10  Mart.  R.  18.  In  an  action  against  the  maker  of  a  note,  by  the  holder,  whether  the 
indorser  be  a  competent  witness  for  the  defendant,  depends  upon  the  character  of  the  evidence  which  he  is 
to  give:  he  is  incompetent  to  establish  a  want  of  consideration  for  the  note,  but  it  seems  he  would  be  com- 
petent to  prove  a  direct  payment  of  it  by  the  maker.     Harrisburgh  Bank  v.  Forster,  8  Watts,  304. 

(A)  (A  maker  of  a  note  may  prove  its  execution  in  a  suit  by  the  indorsee  against  the  indorser.  Abat 
V.  Rian,  9  Mart.  R.  465.  But  he  is  not  a  competent  witness  in  an  action  by  the  holder  against  the 
indorser,  to  prove  that  the  plaintiff  was  an  original  party  to  the  drawing  of  the  note,  and  agreed  not  to 
hold  the  defendant  responsible  for  his  indorsement.  Emerick  v.  Hurley,  2  Whart.  50.  See  also  Smith  v. 
Thome,  9  Watts,  144.  In  a  suit  against  the  indorser,  the  drawer  is  incompetent  to  prove  the  extinguish- 
ment of  the  note,  ilftaf  V.  Z>oiis?e,  3  Mart.  659.  Bank  of  the  Metropolis  v.  Jones,  3  Peiers,  12.  In  an  action 
by  an  indorsee  against  an  indorser,  the  drawer  of  the  note  is  a  competent  witness  to  prove,  that  the  note, 
although  purporting  to  be  negotiable,  was  not  so  in  fact  as  between  the  parties  to  the  action:  and  that  the 
indorsements  upon  the  note  did  not  exhibit  truly  the  order  in  which  they  were  made.  O'Brien  v.  Davis,  6 
Watts,  498.  [In  South  Carolina  and  Massachusetts,  the  maker  of  a  note,  unless  released,  is  not  a  competent 
witness  for  the  indorser  in  an  action  by  the  indorsee  against  him.  Haig  v.  Newton,  1  Rep.  Con.  Ct.  423. 
Pierce  v.  Butler,  19  Mass.  Rep.  303.  But  it  is  held  differently  in  England  and  in  New  York,  unless  the 
note  was  made  and  indorsed  for  the  accommodation  of  the  maker  (4  Taunt.  464) — in  which  case,  as  the 
indorser  is  regarded  as  a  surety,  and  would,  if  the  indorsee  recovered  against  him,  be  entitled  to  charge  the 
maker  not  only  with  the  amount  of  the  note,  but  also  with  the  costs  he  had  been  compelled  to  pay,  his 
liability  for  costs  renders  him  interested  to  defeat  the  action.  Hubbly  v.  Brown  S(  at.,  16  Johns.  70.  See 
also  Skilding  Sf  al.  v.  Warren,  15  Johns.  275.  Wilson  v.  Lenox  ^  al.,  1  Cranch.  194.  Duncan  v.  Pindall, 
4  Bibb.  330.J  The  maker  of  a  note  who  has  been  released  by  the  defendant,  the  payee  and  first  indorser, 
is  an  admissible  witness  to  prove  the  note  usurious  in  its  inception.     Stump  v.  Napier,  2  Yerg.  35.) 

(2)  {The  case  of  Buckland  v.  Tankard,  was  denied  to  be  law  in  Page  v.  Weeks,  13  Mass.  Rep.  201.} 
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the  plaintiff  should  succeed,  and  the  acceptor  recovered  against  the  firm,  the 
witness  would  have  his  remedy  over  against  the  fraudulent  partner  (q)  (1); 
and  it  was  held  that  the  intervening  bankruptcy  of  the  debtor  partner  made 
no  difl'erence. 

The  effect  of  the  late  statute  3  &  4  Will.  4,  c.  42,  on  cases  of  this  descrip- 
tion, has  already  been  observed  upon  (r). 
Declara-         In  general  a  declaration  made  by  a  prior  indorsee  or  holder  of  a  bill  or 
tions  by     note  is  not  evidence  against  a  subsequent  one,  for,  according  to  the  elemen- 
holders.      ^^^.^  Yu\e,  he  ought  to  be  called  as  a  witness  (s).     Such  declarations  are 
admissible  npon  general  principles  when  they  have  any  legal  operation  or 
effect  on  the  instrument  in  the  hands  of  the  plaintifl',  or  where  the  plaintiff 
is  identified  in  interest  with  the  party  who  made  the  declaration  (/). 
*261         *Where  the  qnestion  is  whether  a  note  was  originally  void  for  usury,  it 
seems  that  letters  written  by  the  payee  to  the  maker,  proved  to  be  cotem- 
poraneous  with  the  making  of  the  note,  are  admissible  to  prove  that  it  was 
illegal  in  its  creation  (u). 

In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note  for 
100/.,  with  interest,  payable  to  Arnet  or  order  on  demand,  and  where  there 
was  evidence  of  value  given  by  the  plaintiff  to  Arnet,  it  was  held  that 
declarations  made  by  Arnet  whilst  he  held  the  note,  that  he  gave  no  value 
to  the  maker,  were  not  admissible  in  evidence  against  the  plaintiff,  without 
proof  that  when  the  plaintiff  took  the  note  he  gave  no  consideration;  for  it 
was  held  that  the  note  could  not  be  considered  as  having  been  indorsed 
after  it  was  due;  and  that  there  was  evidence  of  value  given  by  the  plaintiff, 

{q)  Ridley  v.  Taylor,  13  East,  176. 

(r)  See  Vo].  I.  p.  127,  and  the  cases  of  Burgess  v.  Cuthill,^  6  C.  &  P.  282.  1  Mo.  &  R.  315,  S.  C. 
Faith  V.  Mlntyre^  7  C.  &,  P.  44. 

(s)  A  declaration  by  a  holder,  under  whose  indorsement  the  plaintiff  claims,  that  after  the  bill  was  due 
the  amount  was  settled  between  himself  and  the  acceptor,  is  not  evidence  for  the  latter,  for  such  holder  may 
be  called.  Per  Ld.  Ellenborough,  Duckham  v.  Wallis,  5  Esp.  C.  251.  And  see  Shaw  v.  Broom,^  4  D.  & 
R.  730;  and  Smith  v.  De  Wruitzi  1  R.  &.  M.  212.  In  Pocock  v.  Billing,^  2  Bingh.  269,  it  was  held  that 
declarations  made  by  a  former  holder  of  a  bill  alter  he  hud  parted  with  the  possession  were  not  receivable 
in  evidence.  It  is  observable  that  in  that  case  no  circumstances  appear  which  would  have  warranted  the 
reception  of  the  evidence,  had  the  declarations  been  made  during  the  possession  of  the  bill.  In  Collenridge 
V.  Farquharson,^  1  Starkie's  C.  259,  where  A.  indorsed  a  bill  to  B.  as  a  security  for  a  running  account,  and 
after  tlie  bill  became  due  B.  indorsed  it  to  C,  it  was  held  that  an  entry  or  declaration  by  B.  as  to  the  stute 
of  the  accoimts  was  not  evidence  for  A.,  unless  at  least  it  was  cotemporary  with  the  indorsement  to  B. 
Where  a  note,  which  was  alleged  to  have  been  substituted  for  a  bill  originally  given  for  money  lost  at  play, 
had  been  indorsed  by  the  plaintiff,  held  that  declarations  by  the  payee  at  the  time  when  he  agreed  to  take 
the  substituted  note,  as  to  the  consideration  of  the  original  bill,  were  not  admissible  against  the  plainlilf,  a 
third  person,  unless  the  indorsement  were  shown  to  have  been  made  after  the  note  became  due.  Beauchamp 
V.  Parry,''  1  B.  &  Ad.  89.  In  an  action  against  the  maker  of  a  note,  letters  of  the  indorser  are  not  admis- 
sible evidence  to  impeach  the  indorsee's  title,  though  the  indorsement  was  made  afler  the  note  was  payable. 
Clipsam  v.  O'Brien,  1  Esp.  C.  10.  In  the  case  of  Banks  v.  Colwell,  cited  in  Brown  v.  Davis,  3  T.  R.  80, 
Buller,  .1.  is  stated  to  have  ruled,  that  in  an  action  on  a  note  payable  on  demand,  evidence  was  admissible 
to  shovi'  that  the  note  had  been  indorsed  to  the  plaintiff  a  year  and  a  half  afterwards,  and  to  impeach  the 
consideration  by  showing  that  it  hud  originally  been  given  for  smuggled  goods.  But  see  the  observations  of 
Baylc}',  J.  on  that  case  in  Barough  v.    While,^  4   B.  &  C.  325. 

(0  Per  Parke,  J.  in  Woolway  v.  Rowe,^  1  Ad.  &,  Ell.  116.  See  the  observations  of  Parke,  B.  in  that  case 
on  the  former  case  of  Barough  v.  White,  infra,  note  (i/),  and  the  observations  of  Bayley,  J.  in  the  case  of 
Barough  v.  While,  supra,  tit.  Admission.  Declarations  of  a  person  who  held  a  negotiable  security  under 
the  Slime  circumstances  with  the  party  to  the  action  have  been  considered  admissible  against  such  party. 

(u)  Kent  V.  Lowen,  1  Camp.  177.     Walsh  v.  Stockdale,  cor.  Abbot,  J.  sitt.  after  T.  T.  1818. 

(1)  {So  where  a  promissory  note  has  been  drawn  by  one  partner  in  fraud  of  another,  for  the  payment  of 
a  diisl  due  by  iiimself  and  a  person,  who  with  him  at  a  former  period  constituted  another  firm,  the  partner 
in  fraud  of  whom  the  note  has  been  drawn  is  a  competent  witness  for  the  indorsers  of  the  note,  in  a  suit 
against  them  by  the  holder,  to  show  a  want  of  authority  to  draw  the  note.  Charzourncs  v.  Frost,  3  Pick. 
Rep.  5.  In  this  case  the  witness  was  objected  to  at  tlie  trial  as  interested,  but  being  released  he  was 
admitted.} 

'Eng.  Com.  Law  Reps.  xxv.  398.    ^Id.  xxxii.  430.    s/cZ.  xvi.  220.    4/^.  xxi.  419.    ^Id.  ix.  409.    s/d.  ii.  381, 
Ud.  XX.  351.    »Id.  X.  345.    ^Id.  xxviii.  52. 
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and  consequently,  that  the  plaintiff  could  not  be  considered  as  identified  in 
interest  with  Arnet  (x). 

But  if  the  plaintiff's  right  or  interest  in  the  bill  or  note  be  identical  with 
that  of  the  prior  indorser;  as,  where  the  plaintiff  either  gave  no  value  to 
such  indorser  or  took  it  after  it  was  due;  it  seems  that  declarations  made  by 
such  prior  indorser,  whilst  he  was  in  possession  of  the  bill,  would  be  admis- 
sible in  evidence  against  the  plaintiff  (y).  It  seems,  however,  that  such 
declarations  made  <7/?er  the  transfer  [z)  would  not  be  admissible  unless  the 
plaintiff  sued  merely  as  a  trustee  for  the  party  making  the  declaration,  the 
action  being  brought  for  his  benefit  and  with  his  privuy  (a). 

IV.  A  promissory  note  '\s  prima  facie  evidence  of  money  lent  by  the  payee  Effect  of  a 
to  the  maker  (^),or  of  a  balance  due  from  the  maker  to  the  payee  upon  an  J^'"  °\  "°^^ 
account  stated  (c)  (1).    And  the  acceptance  of  a  bill  of  exchange  payable  to  Jj"jj^g'_" 
the  order  of  the  drawer  is  prima  facie  evidence  of  money  had  and  received 
by  the  acceptor  to  the  use  of  the  drawer  {d).    A  bill  is  also,  it  is  said,  evi- 
dence *of  money  lent  by  the  payee  to  the  drawer  (e).     So  it  has  been  said,     *263 
that  either  a  bill  or  note  is  evidence  of  money  had  and  received  by  the 
acceptor  or  maker  to  the  use  of  the  holder  (/)  (2). 

The  theory  of  a  bill  of  exchange  is,  that  a  bill  is  an  assignment  to  the 
payee  of  a  debt  due  from  the  acceptor  to  the  drawer,  and  the  acceptance 
imports  that  the  acceptor  is  a  debtor  to  the  drawer  to  the  amount  of  the 
bill;  hence  it  has  been  said  that  the  effect  of  the  transaction  is  to  appro- 

(x)  Barough  v.  Wiite,^  4  B.  &  C.  325. 

(y)  See  the  observations  of  Bayley,  J.  in  Barough  v.  Whitp,  4  B.  &  C.  325.  And  see  the  observations  of 
Parke,  J.  in  Woolway  v.  Rowc,^  1  Ad.  &  Ell.  116.  In  Barough  v.  While,  the  interest  of  the  plaintiff  was 
not  identical  with  the  interest  of  the  payee.  The  declarations  of  a  person  who  held  a  security  under  cir- 
cumstunces  identical  with  those  under  which  the  party  to  the  action  holds  it,  have  been  considered  admis- 
sible ag^ainstsuch  party;  but  the  title  of  a  person  holdings  by  a  good  title  is  not  to  be  cut  down  by  the  ac- 
knowledgement of  a  former  holder  that  he  h;id  no  tille.  In  the  case  cited,  the  holder  had  a  better  title  than 
the  party  had  whose  declarations  were  proposed  to  be  proved. 

(?)  Pocock  V.  Billing,^  2  Bing.  26.'),  supra.  In  an  action  liy  the  indorsee  of  a  bill  of  exchange  against  the 
acceptor,  the  defendant  proved  that  the  plaintiff  held  the  bill  as  indorsee  from  the  payee  for  a  purpose  which 
had  been  satisfied,  but  the  Court  held  tliat  this  bill  did  not  warrant  the  reception  of  declarations  made  by  the 
payee  subsequent  to  the  indorsement,  to  show  that  the  bill  had  been  accepted  without  consideration.  K.  B. 
Trin.  T.  1824. 

(a)  Pacock  v.  Billing,^  2  Bing.  269,  supra,  note  (s).     And  see  Shaw  v.  Broom,"^  4  D.  &  B.  730. 

(b)  Carter  v.  Palmer,  12  Mod.  380,  per  Holt,  C.  J.;  Burr.  1525.     Clarke  v.  Martin,  Ld.  Raym.  758. 

(c)  Sinrey  v.  Atkins,  2  Str.  719;  B.N.  P.  136-7.  Harris  v.  Huntbach,  1  Burr.  373.  Pawley  v.  Brown, 
cor.  Abbott,  J.  Devon  Lent  Ass.  1818. 

(d)  Thompson  v.  Morgan,  3  Camp.  101.  Scholey  v.  Walsby,  Peake's  C.  24.  Where  the  bill  is  payable  to 
a  third  person,  the  presumption  does  not  arise  without  proof  of  consideration,  and  his  remed}'  against  the 
acceptor  is  confined  to  the  bill.  Per  Lawrence,  J.,  Cowley  v.  Dunlap,  7  T.  R.  579.  And  it  is  evidence  under 
the  account  staled.     Per  Abbott,  J.,  Rhodes  v.  Gertl,^  5  B.  &  A.  245. 

(0  Bayley,  O.  B.  163,  citing  Clerke  v.  Martin,  Ld.  Raym.  758;  12  Mod.  380;  Burr.  1525.  Smith  v.  Ken- 
dall,  6  T.  R.  123. 

(/)  Bayley  on  Bills,  287.  2  Phill.  Ev.  39.  But  it  seems  from  later  authorities,  that  this  position  must  be 
restricted  to  cases  where  the  bill  or  note  is  attempted  to  be  enforced  against  an  immediate  party.  See 
below,  and  Exon  v.  Russell,  4  M.  &  S.  507.  Waynam  v.  Bend,  1  Camp.  175.  Wells  v.  Girling,''  Govv.  22. 
Thompson  v.  Morgan,  3  Cam|).  101.  Eales  v.  Ditker,''  M.  &  M.  324.  But  this,  however,  is  too  large  a 
position.  A  promissory  note  is  not  evidence  under  the  money  counts  in  an  action  by  the  indorsee  against  the 
maker  of  a  note.  Bentley  v.  Northouse,^  1  M.  &  M.  66.  A  party  to  a  bill  of  exchange  is  not  liable  for 
money  paid  to  his  use  by  a  person  who  takes  up  the  bill  for  his  honour,  unless  formal  protest  be  made  before 
payment.      Vandewall  v.  Tyrrell,^  1  M.  &  M.  87. 

(1)  [An  action  cannot  be  supported  upon  the  common  money  counts  against  one  of  the  makers  of  a 
promissory  note,  who  sio^ned  it  as  surety  only  for  the  other  maker.  Wells  v.  Girling,  3  Moore,  79,  S.  C.  8 
Taunt.  737.] 

(2)  jSee  Stnith  v.  Smith,  2  Johns.  235.  Cruger  v.  Armstrong,  2  Johns.  Gas.  5.  Arnold  v.  Crane,  8  Johns. 
79.  Saxton  v.  Johnson,  10  Johns.  418.  Raborg  Sf  al.  v.  Peyton,  2  Wheat.  385.  Mandeville  Sf  al.  v.  Riddle, 
1  Cranch,  290.     Undo  v.  Gardner,  ibid.  343.     Appendix  to  1  Crancli.} 

lEng.  Cora.  Law  Reps.  x.  345.    ^jd.  xxviii.  52.    ^Id.  ix.  409.    "^Id.  xvi.  220.    ^Id.  vii.  84.    e/d.  v.  445. 
■'Id.  xxii.  323.    ^Id.  xxii.  251.    ^Id.  xxii.  258. 
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priate,  by  an  agreement  between  the  parties,  so  much  property  to  the 

account  of  the  holder  of  the  bill  (g).     It  is  also  said,  that  a  bill  or  note  is 

evidence  of  money  paid   by  the  holder  to  the   use  of  the  acceptor  or 

When  evi.  maker  (A).     This  doctrine  has,  however,  been  questioned  (e),  and  it  may  be 

dence  on    doubtcd  whether  the  plaintiff,  if  he  resort  to  the  common  counts,  must  not 

money       *pj-ove  that  the  defendant  has  in  fact  received  the  amount  of  the  bill  (A).  At 

counts.  r  ,  ■,,,,,,■  rr-  ^ 

*263  ^"  events,  whenever  there  is  a  doubt  whether  the  plaintiff  can  recover  on 
the  special  counts,  it  is  desirable  to  be  prepared  with  evidence  (according 
to  the  fact)  to  show  that  the  defendant  has  received  money  for  the  purpose 
of  the  bill. 

An  action  of  indebitatus  assumpsit  will  not  lie  upon  the  acceptance  of  a 
bill  of  exchange  (/^);  for  an  acceptance  is  but  a  collateral  engagement,  it 
must  be  used  as  evidence  of  some  duty;  as  money  lent,  or  money  had  and 
received,  for  which  an  indebitatus  assumpsit  will  lie  (/).  And  in  such  case, 
it  is  but  evidence,  and  consequently  the  presumption  which  the  writing 
affords  may  be  encountered,  and  contradicted  by  other  evidence,  and  the 
jury  are  to  draw  the  conclusion  of  fact,  that  so  much  money  was  lent,  or 

{g)  Vere  v.  Lewis,  3  T.  R.  182,  where  it  was  held  that  the  acceptance  of  a  bill  payable  to  a  fictitious  payee 
was  evidence  of  value  received  by  the  acceptor  from  the  drawer,  to  support  an  action  by  the  holder  for 
money  paid,  or  money  had  and  received.  But  note,  tiiat  the  Court  were  of  opinion  that  the  plaintiS"  might 
recover  on  the  second  count,  as  on  a  bill  payable  to  the  bearer.  The  giving  a  bill  is,  as  it  were,  an  assign,' 
merit  of  so  much  property,  which  becomes  money  had  and  received  to  the  use  of  the  holder;  per  Yates,  J. 
in  Grant  v.  Vaughan,  cited  3  T.  R.  182,  by  Lord  Kenyon  in  giving  judgment.  In  Tutlock  v.  Harris,  3  T. 
R.  174,  where  an  indorsee  recovered  against  the  acceptor  on  a  similar  bill,  there  was  proof  of  value  received 
by  the  acceptor  from  an  indorser.  In  Dimsdale  v.  Lanchester,  4  Esp.  C.  201,  Lord  Ellenborough  said, 
"Where  a  person  puts  his  name  to  a  promissory  note,  he  thereby  acknowledges  that  he  has  money  in  his 
hands  of  the  payee  of  the  note,  and  undertakes  to  pay  it  to  the  party  legally  entitled  to  receive  it,  that  is,  to 
the  person  who  has  paid  for  it  a  good  consideration,  and  thereby  become  the  legal  holder  of  the  note."  In 
Grant  V.  Vaughan,  Burr.  1516,  it  was  held  by  Ld.  Mansfield  and  the  other  Judges,  to  be  clear  beyond  dis- 
pute that  the  bona  fide  bearer  might  recover  against  the  maker  as  for  money  had  and  received  to  his  use. 
But  see  Williams  v.  Everett,  14  East,  582;  Johnson  v.  Collings,  1  East,  98,  and  Waynam  v.  Bend,  1  Camp. 
175;  where,  in  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note  for  value  received,  and  pay- 
able to  the  bearer.  Lord  Ellenborough  was  of  opinion  that  the  note  was  not  evidence  under  the  money 
counts,  without  proof  of  value  received  by  the  defendant  to  the?  use  of  plaintiff;  but  the  cause  was  not  de- 
cided on  this  ground.     See  also  Hard's  Case,  1  Salk.23;  Hodges  v.  Steward,  1  Salk.  125;  and  below,  note  (i), 

(h)  Baylcy.  O.  B.  163.     Vere  v.  Lewis,  3  T.  F.  182.     Tatlock  v.  Harris,  3  T.  R.  147. 

(i)  See  Gibson  v.  Minett,  1  H.  B.  56i),  where  it  was  held  that  a  bona  fide  indorsee  for  value  might  recover 
against  the  acceptor  of  a  bill  of  exchange  made  payable  to  a  fictitious  payee,  as  upon  a  bill  payable  to  the 
bearer.  In  that  case  L.  C.  B.  Eyre,  who  gave  his  opinion  in  a  very  elaborate  judgment  against  the  decision 
of  the  Court  of  K.  B.  in  favour  of  the  plaintiff,  seems  to  have  admitted  that  the  acceptance  of  a  bill  would 
be  evidence  of  a  duty  as  for  money  lent,  or  money  had  and  received,  upon  those  counts,  but  considered  those 
counts  to  be  out  of  the  question,  the  finding  by  the  special  verdict  being  insufficient  to  raise  the  question 
upon  these  points.  He  said,  "It  has  been  expressly  determined  that  a  general  indebitatus  assumpsit  will 
not  lie  upon  a  bill  of  exchange,  but  the  indebitatus  assumpsit  must  be  for  some  duty,  such  as  money  lent, 
&,c.,  and  the  bill  is  offered  as  evidence  of  that  duty."  He  adds,  "The  presumptions  of  evidence  which  the 
writing  affords  have  no  application  to  the  assumpsit  for  money  paid  by  the  payee  or  holder  of  the  bill  to  the 
use  of  the  acceptor;  it  must  be  a  very  special  case  which  will  support  such  an  assumpsit."  See  also  Way- 
nam V.  Bend,  1  Camp.  175;  supra,  note  {g).  At  common  law,  if  a  promissory  note  was  made  payable  to 
J.  S.  or  bearer,  the  bearer  could  not  bring  an  action  on  the  note  in  his  own  name,  but  was  obliged  to  sue  in 
the  name  of  the  principal.  See  JSicolson  v.  Sedgwick,  3  Salk.  67;  1  Ld.  Raym.  180;  a  difficulty  which 
could  not  have  arisen,  if  he  could  have  maintained  the  action  for  money  had  and  received. 

In  the  case  of  Were  v.  Taylor,  cor.  Ld,  Ellenborough,  C.  J.  (cited  1  Camp.  130),  where  the  bill  was  made 
piiyablc  to  a  fictitious  payee,  and  declared  on  as  payable  to  the  bearer,  Ld.  Ellenborough  said  that  the  cases 
on  the  subject  had  been  much  doubted;  and  the  plaintiffs  failing  to  show  that  the  value  of  the  bill  had  been 
received  by  the  defendant  were  nonsuited.  And  in  the  subsequent  case  of  Bennett  v.  Farnell,  1  Camp.  130, 
where  the  payee  was  also  a  fictitious  person,  Ld.  Ellenborough  said  that  he  would  admit  evidence  of  value 
having  been  received  by  the  defendant;  and  that  if  the  plaintifPs  money  had  found  its  way  into  the  defend- 
ant's hands,  he  should  not  be  allowed  to  retain  it,  for  then  he  had  money  in  his  hands  belonging  to  another 
person,  which  might  be  recovered  from  him  as  money  had  and  received.  The  plaintiflf  failing  to  prove  this 
was  nonsuited. 

(i)  Hard's  Case,  1  Salk.  23;  and  per  C.  B.  Eyre,  Gibson  v.  Minett,  in  error,  1  H.  B.  602. 

(Z)  Per  Eyre,  L.  C.  B.,  1  H.  B.  602,  supra,  note  (i). 

(A)  (The  holder  of  a  note  transferred  by  delivery  or  indorsement,  may  recover  on  it  under  the  money 
counts.     Okott  v.  Rathbone,  5  Wend.  490.     Ellsworth  v.  Brewer,  11  Pick.  316.) 
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SO   much   money  was  had  and  received,  from  all  the  evidence  in  the 
case  (m). 

In  the  case  of  WTiitivellv.  Benneti  (n),  where  the  plaintiff,  an  indorsee,  Resort  to 
could  not  recover  on  the  special  counts  by  reason  of  variance,  and  it  was^''^  com- 
proved  that  when  the  defendant  accepted  the  bill  (for  30/.),  he  stated  that"^"'^^^^ 
although  the  drawer  had  not  remitted  the  amount,  he  expected  that  he 
would  do  so,  and  that  as  he  had  a  bill  of  his  for  SO/.,  which  would  be  paid, 
he  would  take  all  risks  upon  himself,  the  Court  held,  that  if  the  bill  had 
been  paid,  the  count  for  money  had  and  received  would  have  been  main- 
tainable, on  the  ground  of  the  specific  appropriation  of  the  particular  sum 
to  the  payment  of  the  plaintiff's  demand;  but  that  as  the  action  was  on 
the  bill  for  30/.,  it  was  a  surprise  on  the  defendant  to  call  for  proof  of  the 
non-payment  of  the  other  bill,  and  therefore  that  payment  ought  not  to  be 
be  presumed. 

But  the  acknowledgement  by  the  defendant  of  his  acceptance  of  a  bill  of 
exchange  is  evidence  on  the  account  stated  (o). 

*  An  indorsement  of  a  bill  or  note  is  evidence  of  money  lent  by  the  indorsee    *264 
to  the  indorser  (p). 

It  has  also  been  said  that  a  bill  is  primd  facie  evidence  of  money  had  and 
received  by  the  drawer  to  the  use  '^f  the  holder,  or  of  money  paid  by  such 
holder  to  the  use  of  the  drawer  (g).  This,  however,  appears  to  be  very 
questionable  (r)  (1).     And  the  contrary  has  since  been  ruled  (s). 

(m)  Ibid.  (n)  3  B.  &  P.  559. 

(0)  Leaper  v.  Tatton,  16  East,  420;  and  per  Bayley,  J.  an  acknowledgement  of  his  acceptance,  and  that  he 
has  not  paid  it,  creates  a  debt.  And  it  was  held  to  be  sufScient  to  take  the  case  out  of  the  Statute  of  Limi- 
tations, although  the  defendant  at  the  time  said  that  he  had  been  liable,  but  was  not  then  liable  because  it 
was  out  of  date.  In  an  action  by  the  indorsee  against  the  acceptor,  the  declaration  containing  also  the 
money  counts,  the  stamp  turned  out  to  be  insufficient,  and  the  bill  could  not  be  read;  but  two  letters  were 
produced  from  the  defendant,  the  first  addressed  "  To  the  gentleman  that  calls  with  the  bill,"  expressing  his 
regret  at  not  being  able  lo  take  up  the  bill  for  flOO,  and  desiring  the  holder  to  allow  him  to  renew  it  for  a 
month;  and  the  second  being  an  answer  to  an  application  by  the  attorney,  requiring  payment  of  the  bill  in 
favour  of  Mr.  T.  for  i^lUO,  but  not  stating  in  whose  behalf  the  application  was  made,  in  which  the  defendant 
stated  that  it  was  impossible  he  could  take  up  the  bill,  but  that  if  T.  would  draw  at  one  month  he  should 
then  be  prepared,  there  being  nothing  in  the  letter  acknowledging  a  liability  to  the  plaintiff,  nor  admitting 
him  to  be  the  holder,  it  was  held  that  plaintiff  was  bound  to  show,  by  proof  of  the  indorsement  on  the  bill, 
that  he  was  entitled  to  it,  and  that  no  proof  of  the  indorsement,  without  proof  also  of  the  contents  of  the 
bill  to  identify  with  it  the  defendant's  letter,  would  be  sufficient;  the  contents  of  the  bill  were  a  necessery 
part  of  the  plaintiff's  title,  and  could  not  be  looked  at  by  the  jury  to  ascertain  that  fact.  Jardine  v,  Payne,^ 
1  B.  &  Ad.  663,  overruling  Bishop  v.  Chambre,  I  Dans  &  Lloyd,  83.  On  a  declaration  by  the  payee  against 
the  acceptor  containing  counts  on  the  bill  and  the  money  counts,  the  defendant  having  paid  the  balance  due 
on  the  bill  into  court  on  the  latter  counts,  held  that  there  being  but  that  one  matter  in  dispute,  the  demand 
in  respect  of  the  bill  was  discharged  by  such  payment;  hut  semble,  if  the  only  evidence  in  the  case  had  been 
the  acceptance  of  the  bill,  the  plaintiff  being  the  payee,  and  the  bill  drawn  by  another,  he  could  not  have 
recovered  on  the  account  stated.     Early  v.  JBowrnan^  1  B.  &  A.  889. 

{p)  Buyley,  O.  B.  164,  cites  Kessebower  v.  Sims,  MS.  C. 
Iq)  See  the  authorities  cited  Bayley  on  Bills,  163. 
(r)   Vide  supra,  p.  202,  note  (i).     [2  Phil.  Ev.  14.]  (A) 
(s)  Bales  v.  Dicker,'^  1  M.  &  M.  324. 

(A)  (The  giving  of  a  note  is  no  extinguishment  of  the  prior  cause  of  action,  and  where  there  is  a  count 
upon  a  note  as  well  as  the  general  counts,  a  recovery  may  be  had  upon  the  general  counts,  though  the  note 
is  alleged  to  be  lost.  Kiddie  v.  Debrutry,  1  Hay.  420.  Bill  v.  Porter  et  al.  13  Conn.  Rep.  23.  The  mere 
giving,  for  an  antecedent  debt,  of  a  note  or  bill  which  turns  out  to  be  unproductive,  is  not,  in  the  absence  of 
any  agreement  to  receive  it  as  payment,  an  extinguishment  of  such  debt.  Davidson  v.  The  Borough  of 
Bridgeport,  8  Conn.  R.  472.  If  a  creditor  actually  receives  bank  bills  of  his  debtor,  though  he  protests 
that  he  will  not  receive  them  unless  the  difference  between  their  value  and  that  of  specie  shall  be  allowed  to 
him,  and  the  debtor  refuses  to  make,  or  to  promise  to  make  such  allowance,  the  creditor  cannot  maintain  an 
action  to  recover  the  amount  of  such  difference.     Phillips,  Judge  v.  Blake,  1  Melcalf  R.  156.) 

(1)  [It  has  been  decided  in  New  York  that  an  indorsed  note  is  evidence,  under  a  count  for  money  had 
and  received,  for  for  money  lent  and  money  paid,}  in  an  action  by  the  indorsee  against  the  maker.  Pierce 
V.  Crafts,  12  Johns.  90.]     { Wild  v.  Fisher,  4  Pick.  Rep.  421.} 
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A  receipt  upon  a  bill  is  prima  facie  evidence  of  payment  by  the  ac- 
ceptor (/). 

If  the  plaintiff  fail  to  prove  the  bill  by  reason  of  variance,  or  where  the 
bill  is  void  for  want  of  a  proper  stamp,  he  may  resort  to  the  common  counts 
if  they  be  applicable  (w),  and  there  be  a  privity  of  contract  between  the 
parties,  and  may  give  evidence  of  the  original  consideration  on  which  the 
note  was  given  {x). 

In  an  action  by  the  indorsee  of  a  bill  against  one  who  has  received  money 
from  the  acceptor  for  the  purpose  of  taking  up  the  bill,  any  defence  may 
be  set  up  of  which  the  acceptor  could  have  availed  himself  (y). 

An  accommodation  acceptor,  who  defends  for  the  drawer,  may  recover 
costs  as  money  paid  to  the  use  of  the  drawer,  without  an  undertaking  in 
writing  {z). 

Where  an  acceptor  of  a  bill,  finding  that  he  cannot  discharge  it,  pays  part 
to  the  drawer  to  take  it  up,  the  money  is  had  and  received  to  the  use  of  the 
holder  {a). 

Proof  of  the  delivery  and  payment  of  a  cheque  is  noi  primd  facie  evi- 
dence of  a  debt,  or  of  a  set-off,  unless  it  be  shown  under  what  circum- 
stances it  was  given  {b). 
Operation       ^'^  general  a  bill  of  exchange  or  note  is  no  satisfaction  of  any  debt  or 
of;  in  pay.  demand  for  which  it  is  given,  but  \s  Qn\y jyrimd  facie  evidence  of  payment, 
ment,  &c.  which  renders  it  necessary  that  the  party  who  receives  it  should  account 
for  it  before  he  will  be  entitled  to  recover  the  consideration  (c). 
*265        *If  a  draft  or  bill  given  in  payment  be  dishonoured,  the  party  receiving  it 
EfFectof  in  may  consider  it  as  a  nullity  ((/). 

payment.  Formerly,  where  a  bill  was  paid  in  discharge  of  a  debt,  but  there  was  no 
contract  that  the  taking  the  bill  should  be  a  discharge  of  the  debt,  it  was 
held  to  be  no  payment,  unless  the  creditor  received  the  money  (e),  although 
the  creditor  had  neglected  to  present  the  bill  for  payment,  or  to  give  notice 
of  the  dishonour.    But  by  the  stat.  4  &  5  Ann.  c.  9,  s.  7,  the  acceptance  of 

(0  Peake'sC.  26.     Peake's  L.  E.  22L     [See  2  Camp.  43!).] 

(u)  Abes  V.  Hodgson,  7  T.  R.  241.  Tyte  v.  Jones,  1  East,  58;  1  Esp.  C.  245;  4  T.  R.  320.  But  he  can- 
not,  where  the  bill  is  made  payable  to  a  fictitious  payee,  and  declared  on  as  payable  to  the  bearer  (1  H.  B. 
313,  569).  Neither  can  he  where  he  proves  a  mere  promise  to  pay  without  producing  the  bill,  or  proving  its 
destruction.     Dangerjield  v.  Willy,  4  Esp.  C.  159. 

(x)  Farr  v.  Price,  I  lilast,  55.  Brown  v.  Watts,  I  Taunt.  353.  Wilson  v.  Kennedy,  1  Esp.  C.  245. 
Manby  v.  Peel,  5  Esp.  121.      Wade  v.  Beasley,  4  Esp.  C.  7. 

(I/)  1  Camp.  372;  Cro.  J.  6^7;  2  Roll.  C.  440. 

(z)  1  Esp.  C.  162.  (a)  Baker  v.  Birch,  3  Camp.  107. 

(6)  Aubert  v.  Walsh,  3  Taunt.  277;  4  Taunt.  293. 

(c)  Bayley  on  Bills,  265;  Kearslake  v.  Morgan,  5  T.  R.  513.  A  bill  of  exchange,  unless  there  be  an  agree- 
ment that  it  should  be  so,  is  no  satisfaction  of  a  debt;  but  it  is  otherwise  of  a  bill  accepted  by  the  debtor, 
and  negotiable  per  Lord  Mansfield;  in  Richardson  v.  Rickman,  cited  5  T.  R.  518;  and  see  10  Mod.  37.  But 
the  creditor  cannot  resort  to  the  original  consideration  where  a  bill  has  been  so  accepted  without  showing 
that  it  has  not  been  negotiated.  Kearslake  v.  Morgan,  5  T.  R.  513.  If  the  purchaser  of  goods  pay  by  a 
bill,  which  the  vendor  indorses,  a  judgment  obtained  by  the  indorser  does  not  operate  as  satisfaction.  See 
tit.  Payment,  and  Tarleton  v.Allhusen,^  2  Ad.  &  Ell.  32.  Where  the  creditor  received  an  acceptance  of  the 
debtor  as  payment,  held  that  proof  of  its  having  been  lost  was  not  sufficient  to  render  the  latter  liable  to  the 
debt,  without  going  further,  and  showing  it  to  be  destroyed,  although  an  indemnity  was  offered.  Woodford 
v.  Whilely,"^  1  M.  &  M.  517.  The  vendor  of  goods  is  paid  by  a  bill  drawn  by  the  vendee  on  a  third  person, 
and  after  acceptance  altera  the  bill  as  to  the  time  of  payment;  by  doing  so  he  makes  the  bill  operate  in  satis- 
faction of  the  debt,  and  cannot  afterwards  recover  for  the  goods  sold.  Alderson  v.  Langdale,^  3  B.  & 
A.  660. 

(rf)  Puckford  V.  Maxwell,  6  T.  R.  52;  where  a  draft  had  been  given  when  the  defendant  was  arrested,  it 
was  held  that  he  might  be  again  arrested  on  the  same  affidavit,  the  draft  having  been  dishonoured.  And  see 
Brown  V.  Kewley,  2  B.  &-  P.  518.  Where  the  dishonoured  bill  has  been  given  in  payment  for  goods,  the 
payee  may  maintain  an  action  for  goods  sold  and  delivered,  although  the  time  of  credit  has  not  expired, 
and  although  he  has  not  returned  the  bill.  Hickling  v.  Hardy,*  7  Taunt.  312.  Mussen  v.  Price,  4  East,  147. 
.  (c)  Clark  v.  Mundall,  1  Salk.  124. 
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such  a  bill  in  satisfaction  of  a  debt  shall  be  deemed  payment  to  the  creditor 
if  he  do  not  take  his  due  course  to  obtain  payment  of  it  (/). 

Where  a  bill  has  been  delivered  in  payment,  the  party  receiving  it  cannot 
resort  to  the  original  consideration,  without  either  producing  the  bill,  or 
showing  that  the  defendant  can  no  longer  be  liable  upon  it.  It  is  not  suffi- 
cient to  show  that  the  bill  or  note  is  lost  (g),  without  proof  that  under  the 
circumstances  the  defendant  cannot  be  legally  called  on  to  pay  (A). 

The  statute  does  not  require  notice  to  any  stranger  to  the  bill,  but  only 
to  parties.  If  one  deliver  a  bill  to  another  without  indorsing  his  name 
upon  it,  he  does  not  subject  himself  to  any  obligation  by  the  law  of  mer- 
chant on  the  bill;  neither,  on  the  other  hand,  is  he  entitled  to  the  same  advan- 
tages (/).  If  in  such  case  the  party  who  takes  the  bill  take  it  as  an  absolute 
discharge,  agreeing  to  run  all  risks  in  the  absence  of  fraud,  the  delivery 
^operates  as  an  absolute  discharge  {k).  But  it  is  not  to  be  inferred,  from  the  *266 
mere  fact  of  delivering  a  bill,  that  it  is  received  in  absolute  discharge. 

If  a  bill  or  note  be  delivered  in  payment  of  an  antecedent  debt,  without 
indorsement  by  the  debtor,  and  the  creditor  be  guilty  of  laches  in  procuring 
payment  or  giving  notice  of  dishonour  to  the  debtor,  the  latter,  it  seems, 
will  be  discharged  by  such  laches,  if  he  may  have  been  prejudiced  by  it. 
For  if  the  creditor  mean  to  repudiate  the  payment,  he  ought  to  apprise  the 
debtor  of  his  intention,  and  of  the  circumstances,  as  soon  as  he  can  with 
convenience  (/). 

If  a  party  agree  to  take  the  notes  of  a  third  person,  payable  to  the  bearer 
as  money,  absolutely  and  without  condition,  and  they  are  what  they  pur- 
port to  be,  they  operate  as  a  satisfaction  of  the  debt,  though  the  maker  be 
insolvent;  it  would  be  otherwise  if  the  notes  were  not  what  they  purported 
to  be,  but  were  forged.  If  they  be  taken  not  absolutely  and  uncondition- 
ally, but  merely  as  negotiable  instruments  in  the  ordinary  course,  they  are 
taken  subject  to  a  condition  that  the  holder  will  use  due  means  to  obtain 

(/)  And  therefore  the  general  rule  seems  to  be,  that  in  all  cases  where  a  bill  to  which  the  debtor  is  a 
party  is  given  in  discharge  of  a  debt,  notice  of  dishonour  mast  be  given  to  ever3'  party  sued  on  such  bill, 
who  on  keeping  the  bill  would  be  entitled  to  a  remedy  over  against  any  other  party.  See  Cory  v.  ScoU^  3  B. 
&  A.  619.  A  bill  was  drawn  for  the  accommodation  of  an  indorsee,  and  neither  the  indorsee  nor  the 
drawer  had  etfecls  in  the  hands  of  the  acceptor;  it  was  held  that  in  an  action  by  a  subsequent  indorsee 
against  tlie  drawer,  proof  of  notice  was  necessary;  for  the  drawer  might,  on  notice,  have  resorted  to  the  in- 
dorsee.    See  Brown  v.  Maffey,  15  East,  216. 

(g)  Dangerjied  v.  Wilby,  4  Esp.  C.  159.  Powell  v.  Roach,  6  Esp.  C.  76.  Williamson  v.  Clement^,  I 
Taunt.  523.  Poole  v.  Smith,^  Holt's  C.  144.  Champion  v.  Terry, ^  3  B.  &  B.  295.  So  where  half  the  note 
was  lost.  Mayor  v.  Johnson,  3  Camp.  224.  Se.cus,  semble,  where  the  bill  is  still  within  the  plaintiff's  con- 
trol, though  it  has  not  been  delivered  up.     Hadwen  v.  Mendisabal,^  2  C.  &  P.  20. 

(A)  As  by  proof  that  the  plaintiff,  the  payee  of  the  bill  accepted  by  the  defendant  for  goods  sold  to  him  by 
the  plaintiff,  lost  the  bill  previous  to  indorsement.     Rolt  v.  Watson,*  4  Bing.  273. 

(i)  P.  C.  Van  Wart  v.  Woolley,^  3  B.  &  C.  430.  A.,  to  whom  B.  was  indebted  for  goods  sold,  drew  a 
bill  on  C,  who  was  B.'s  debtor,  with  B.'s  consent,  for  the  amount,  which  bill  C.  accepted,  but  afterwards  dis- 
honoured; it  was  held  that  B.  was  not  entitled  to  notice  of  the  dishonour.  Swinyard  v.  Bowes,  5  M.  &  S.  62. 

(k)  Swinyard  v.  Bowes,  5  M.  &,  S.  62. 

(/)  Camidge  v.  AUenby,^  6  B.  &C.  373.  Van  Wart  v.  Woolley^  3  B.  &  C.  430,  and  infra  note  (m).  Waud 
V.  Evans,  2  Lord  Kenyon,  928;  2  Salk.  442;  6  Mad.  56.  Owenson  v.  Morse,  7  T.  R.  64;  Str.  415,  416,  508, 
550;  6  T.  R.  52;  8  T.R.  451;  2  B.  &  P.  518.  So  in  tlie  case  of  a  guarantee,  in  respect  of  goods  to  be  paid 
for  by  a  bill,  although  the  guarantee  be  not  a  party  to  the  bill,  and  therefore,  although  notice  of  the  dis- 
honour be  not  essential  to  his  liability,  according  to  the  ordinary  rule,  yet  he  will  be  discharged  by  the 
omission  of  the  creditor  to  take  the  necessary  steps  to  obtain  payment  on  the  security.  As  in  Phillips  v. 
Aslling,  2  Taunt.  206.  There  the  drawer  (the  principal)  and  the  acceptor  remained  solvent  for  many 
months  after  the  bill  was  dishonoured,  and  it  was  not  until  they  had  become  bankrupts  that  payment  was 
demanded  of  the  defendant,  the  guarantee.  It  is  otherwise  where  the  defendant  has  sustained  no  detriment 
by  the  want  of  presentment  or  notice,  as  in  Warrington  v.  Furbor,  8  East,  242,  where  a  commission  of 
bankrupt  had  issued  against  the  acceptor  (the  principal)  before  the  bill  became  due,  and  Holhrow  v.  Wilkins,^ 
1  B.  »fc  C.  10,  where  the  acceptors  were  known  to  be  insolvent  before  the  bill  became  due,  and  the  bill,  if 
presented,  would  not  have  been  paid. 
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payment,  and  then  they  ought  to  be  presented  for  payment  within  a  rea- 
sonable time.  There  is  no  guarantee  in  such  case,  on  the  part  of  him  who 
passes  such  a  note,  that  the  maker  is  solvent  at  the  time  (m)  (A). 

A  distinction  has  been  taken  between  the  payment  of  a  bill  or  note  in 
discharge  of  an  antecedent  debt,  and  a  delivery  at  the  time  of  sale.  But  it 
is  obvious  that  the  same  principle  must  govern  both  cases;  each  must  depend 
on  the  intention  of  the  parties.  If  the  facts  show  that  at  the  time  of  the 
*267  ^mutual  delivery  of  a  bill  or  note  for  a  chattel,  the  parties  intended  an  abso- 
lute exchange,  each  taking  the  thing  delivered  with  all  faults,  the  delivery 
of  the  bill  in  the  absence  of  fraud  must  operate  as  a  discharge;  but  if  the 
bargain  was  not  for  the  delivery  of  the  bill  specifically,  but  for  a  money 
price,  and  the  bill  was  merely  taken  in  payment  of  that  price,  there  seems 
to  be  no  distinction  in  principle  between  a  delivery  contemporaneous  with 
the  sale,  and  one  made  at  a  subsequent  time  (n). 

Where  an  acceptor,  in  order  to  pay  his  acceptance,  drew  another  bill 
which  was  dishonoured  by  the  drawee,  but  no  notice  was  given,  it  was  held 
that  the  acceptor  was  entirely  discharged  (o). 

If  ./^.  and  B.  exchange  bills  absolutely,  the  property  is  changed,  and  does 
not  revest  in  either,  although  the  bill  which  he  has  received  is  disho- 
noured ( p) ;  otherwise,  when  the  exchange  is  conditional  [q).  But  it  seems, 
that  if  B.  knew  that  his  own  bill  was  worthless,  the  whole  transaction 
would  be  vitiated  by  the  fraud,  and  the  property  in  ./^.'s  bill  would  not  be 
altered. 

Bank-notes  cannot  be  followed  by  the  legal  owners  into  the  hands  of 
bond  fide  holders  who  took  them  in  payment,  without  notice  (r). 

The  giving  a  bill  in  payment  excludes  all  objections  to  previous  ac- 
counts {s). 

For  the  evidence  upon  an  indictment  for  forgery,  see  tit.  Forgery. 

(to)  Camidge  v.  Allenby,^  6  B.  &  C.  373.  And  therefore,  where  A.  paid  notes  of  the  Huddersfield  Bank 
to  B.,  at  York,  at  three  in  the  afternoon  of  the  10th,  in  payment  for  goods,  the  bank  having  stopped  pay- 
ment at  eleven  o'clock  in  the  forenoon  of  the  same  day,  but  neither  of  the  parties  knew  of  the  stoppage  or 
of  the  insolvency,  and  B.  neitiier  circuhited  the  notes,  nor  presented  them,  but  afterwards  required  A.  to  take 
them  back,  and  pay  him  the  amount;  it  was  held  that  the  debt  was  satisfied.  See  also  Moore y.  Warren, 
Sir.  415,  Holme  v.  Barry,  lb,  where  it  was  laid  down  that  if  a  party  taking  a  banker's  note  is  guilty  of 
laches,  he  gives  new  credit  to  the  banker,  and  the  party  who  paid  it  is  discharged.  Where  the  plaintiff's 
servant  received  banker's  notes  in  payment  for  cattle  at  a  fair,  fourteen  miles  distant  from  home,  on  Friday 
afternoon,  and  his  master  not  being  at  home  on  his  return,  did  not  settle  his  accounts  till  Saturday  evening, 
the  bankers  having  stopped  in  the  middle  of  tl)e  day;  it  was  held  that  the  master  was  not  guilty  of  laches  in 
not  presenting  the  bills  on  the  Saturday.  James  v.  HtddUch,^  8  D.  &  R.  40.  In  Owenson  v.  Morse,  7  T. 
R.  64,  A.  agreed  to  buy  articles  of  plate  from  B.,  who  was  to  get  ^.'s  arms  engraved  on  it,  and  the  plate 
was  delivered  to  an  engraver  for  that  purpose.  A.  gave  in  payment  for  the  goods  the  notes  of  a  banker 
who  had  then  stopped  payment,  and  in  an  action  of  trover  by  A.  for  the  plate,  it  was  held  that  B.  might 
stop  the  goods  in  transitu,  there  being  no  delivery  or  payment.  See  also  Tapley  v.  Martens,  8  T.  R.  458; 
Dangerjield  v.  Wilhy,  4  Esp.  C.  159. 

(n)  See2  6  B.  &  C.  381,  and  Mr.  Long's  excellent  Work  on  Sales,  286. 

(o)  Bridges  v.  Berry,  3  Taunt.  130.     See  also  Bevan  v.  Hill,  2  Camp.  381. 

(p)  Hornhlower  v.  Froud,  2  B.  &  A.  327.     And  see  Cowley  v.  Dunlop,  7  T.  R.  565.  {q)  Ibid. 

(r)  Lowndes  v.  Anderson,  13  East,  130.     Solomons  v.  Bank  of  England,  Ibid.  135. 

(«)  Knox  v.  Walley,  1  Eisp.  C.  159;  9  Mod.  23. 

(A)  (A  draft  or  bill  of  exchange  upon  a  third  person  given  by  a  debtor  to  a  creditor  who  stipulates  that  it 
shall  be  in  full  satisfaction  of  the  debt  when  paid,  is  prima  facie  evidence  of  payment  of  the  original  debt; 
and  to  rebut  such  evidence  the  creditor  is  bound  to  show,  in  an  action  for  the  recovery  of  the  original  debt, 
diligence  in  obtaining  payment  of  the  bill,  and  if  not  paid,  notice  of  non-payment;  or  he  must  excvse  the 
non-presentment  and  produce  the  bill  in  the  trinl  to  be  cancelled.  Dayton  v.  Trull,  23  Wend.  315.  Although 
the  taking  of  the  note  of  a  third  person  as  collateral  security  for  a  pre-existing  debt  without  more,  will  not 
place  the  taker  in  the  situation  of  a  holder  for  value,  so  as  to  protect  him  against  the  equities  subsisting  be- 
tween  the  original  parlies  to  the  note;  yet  it  is  otherwise  if  there  is  a  new  and  distinct  consideration,  as  if 
time  was  given  in  consideration  of  obtaining  the  note  as  security  for  the  debt,  &c.  Depeau  v.  Waddington, 
6  Whart.  R.  220.) 

'Eng.  Com.  Law  Reps.  xvi.  332.    ^Id.  xiii.  201. 
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BILL  OF  EXCEPTIONS.  See  Vol.  I. 
BILL  OF  LADING. 

A  BILL  of  lading  is  the  written  evidence  of  a  contract  for  the  carriage  and  Effect  of. 
deUvery  of  goods  sent  by  sea  for  a  certain  freight  {t).     Snch  instnunents 
are  negotiable  by  the  custom  of  merchants  {u),  and  are  transferred  by  the 
shipper's  indorsement  {x);  and  there  is  no  distinction  between  a  bill  of 
lading  indorsed  in  blank  and  an  indorsement  to  a  particular  person  (y). 

The  indorsement  and  delivery  of  a  bill  of  lading  \s  prima  Jcjcie  an  imme- 
diate transfer  of  the  legal  interest  in  the  cargo  (z).  And  a  bill  of  lading 
signed  by  a  deceased  master  of  a  vessel  for  the  delivery  of  goods  to  a  con- 
signee, is  evidence  of  property  in  the  consignee  to  show  an  insurable  inte- 
rest in  the  goods  (a)  (I). 

The  bill  of  lading  as  between  the  original  parties  is  merely  a  receipt,  but 
not  conclusive  as  to  the  quantity  of  the  goods  shipped,  and  may  be  opened 
by  evidence  of  the  real  facts  (6). 

An  assignment  of  the  bill  of  lading  to  a  third  person  for  a  valuable  con- 
sideration devests  the  consigner's  right  of  stoppage  i?i  transitu  (c). 

*BILL  OF  PARTICULARS.     See  PARTICULARS.  *2gg 

BOND. 

The  proof  in  an  action  on  a  bond  depends  entirely  upon  the  issue  taken  Proof, 
upon  the  plea  of  non  est  factum,  payment,  performance  of  conditions,  &c. 

By  the  rules  of  Hil.  Term,  4  Will.  4,  in  an  action  of  debt  on  specialty, 
the  plea  o{  non,  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
including  matters  which  make  the  deed  absolutely  void,  as  well  as  those 
which  make  it  voidable. 

it)  Per  Ld.  Ellenborough,  1  H.  B.  358.  («)  5  T.  R.  683.     Lickbarrow  v.  Mason. 

{x)  Lickbarrow  v.  Mason,  2  T.  R.  63.     Haille  v.  Smith,  1  B.  &  P.  564. 

(y)  2  T.  R.  63.  (z)  1  T.  R.  215,  216.     Hibbert  v.  Carter,  T.  R.  745, 

(a)  Haddow  v.  Parry,  3  Taunt.  305.  (6)  Bntcs  v.  Todd,  2  M.  &  M.  106. 

(c)  Lickbarrow  v.  Mason,  2  T.  R.  63.  5  T.  R.  367,  683.  Secus,  where  a  bill  of  ladings  is  assigned  by 
the  vendee  to  his  factor,  although  he  has  drawn  upon  him  to  tlie  amount  of  the  consignment,  it  being  clear 
that  it  was  not  intended  that  the  goods  in  question  should  be  appropriated  to  the  payment  of  the  particular 
bills,  and  the  goods  not  having  reached  the  factor's  hands,  and  no  specific  pledge  having  been  made.  Patte.n 
V.  Thompson,  5  M.  &  S.  350.  See  Kinloch  v.  Craig,  3  T.  R.  Ily,  783.  [See  Moore  v.  Sheridene,  2  Har. 
&  M'Hen.  453.] 

(1)  [A  bill  of  lading  stating  the  property  to  belong  to  A.  &  B.  is  not  conclusive  evidence,  and  does  not 
estop  A.  from  showing  that  the  property  belongs  to  another,  in  an  action  against  an  insurer.  Maryland 
Insurance  Co.  v.  Ruden''s  Administrator,  6  Cranch,  338.  A  bill  of  lading  subscribed  by  the  owner  of  a 
vessel,  and  by  the  master,  is  evidence  against  the  owner  of  the  goods,  of  the  amount  freighted,  but  cannot 
be  declared  on  as  the  foundation  of  an  action  for  the  freight.  Shalzell  v.  Hart,  2  Marsh.  192,  In  an  action 
for  wages,  by  the  executors  of  a  master  of  a  vessel,  against  the  owners,  a  bill  of  lading,  signed  by  the  cap- 
tain in  the  foreign  port,  was  allowed  to  be  given  in  evidence,  to  show  that  by  the  usage  of  trade  at  a  certain 
port,  the  captain  was  entitled  to  certain  privileges.  Vicary^s  Executors  v.  Ross  Sf  al.  1  Yeates,  38.  But  a 
copy  of  a  bill  of  lading,  not  signed  by  the  captain,  but  verified  by  an  affidavit,  was  ruled  not  to  be  admis- 
sible.    Wood  v.  Roach,  2  Dallas,  180.     S.  C.  I  Yeates,  177. 

How  far  and  when  a  bill  of  lading,  which  acknowledges  the  freight  of  goods  received  on  board  to  be 
paid,  can  be  contradicted  by  the  parties  concerned,  see  Portland  Bank  v.  Slubbs,  6  Mass.  Rep.  422.  If  a 
master  of  a  vessel  sign  a  bill  of  lading,  acknowledging  that  the  goods  are  in  good  order,  it  seems  that  in  an 
action  against  him  for  not  delivering  them  in  good  order,  no  evidence  is  admissible  to  prove  that  they  were 
not  in  good  order  when  he  received  them — if  they  were  open  to  inspection  when  shipped,  and  no  fraud  or 
imposition  were  practised  on  him.  Barrett  S(  al.  v.  Rogers,  7  Mass.  Rep.  297.  But  if  the  goods  were 
delivered  in  packages,  and  not  open  to  inspection,  such  bill  of  lading  would  not  be  conclusive  evidence  of  the 
good  condition  of  the  goods,  hut  prima  facie  evidence  of  the  highest  order.     Ibid. 

In  a  prize  court,  a  bill  of  lading  consigning  the  goods  to  a  neutral,  but  unaccompanied  by  an  invoice  or 
letter  of  advice,  is  not  sufficient  evidence  to  entitle  the  claimant  to  restitution;  but  is  sufficient  to  lay  a  foun- 
dation for  the  introduction  of  further  proof.     The  Friendschaft,  3  Wheat.  14.] 
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Upon  the  plea  of  non  est  factum  the  plahitiff  must  prove  the  execution 
of  the  bond  in  the  usual  way  {d)  (A). 

Illegality  or  fraud  cannot  be  proved  under  this  plea  (e). 
Breaches.  Where  the  bond  contains  a  condition  for  the  performance  of  covenants 
and  agreements,  breaches  must  be  assigned  (/)  under  the  stat.  8  &  9  Will. 
3,  c.  11,  s.  S,  in  the  declaration,  or  suggested  on  the  roll,  in  all  cases,  except 
of  money-bonds  and  bail-bonds  (o-),  and,  as  it  seems,  bonds  entered  into  by 
*269  a  *petitioning  creditor  to  the  Ld.  Chancellor  in  case  of  bankruptcy  (A);  and 
in  general  where  nothing  but  computation  is  necessary  to  ascertain  the 
precise  sum  due  (/).  After  proof  of  the  bond  the  plaintiff  proceeds  to 
prove  the  breaches  assigned,  where,  from  the  nature  of  the  case,  the  bur- 
then of  proof  is  not  thrown  on  the  defendant  to  prove  the  affirmative;  as 
where  the  condition  is  to  pay  money  by  instalments,  or  the  payment  of 
rent(y)(B). 

{d)  Infra,  tit.  Deed.  It  is  no  defence  on  this  plea  that  the  defendant  was  misled  as  to  the  legal  effect  of 
the  bond.     Edwards  v.  Brown,  I  Cr.  »fc  J.  307.     The  obligatory  part  of  a  bond  purported  that  the  obligor 

was  to  become  bound  for ,  omitting  to  insert  the  word  pounds,  but  from  the  recitals  in  the  condition  it 

appeared  to  be  the  intent  that  he  should  enter  into  a  bond  for  securing  various  sums  of  money  composed  of 
pounds  sterling;  the  court  read  the  bond  as  if  the  word  pounds  were  inserted  in  it.  Coles  v.  //ume,'  8  B. 
&,  C.  568.  Debt  on  bond  described  in  the  declaration  as  conditioned  for  payment  by  three  persons;  tiie 
bond  produced  was  a  bond  for  payment  by  two  of  those  named,  and  by  a  third  person  not  named;  held  to  be 
a  fatal  variance,  although  the  bond  was  joint  and  several.  Adams  v.  Bateson,^  6  Bing.  110,  and  3  M.  & 
P.  339. 

(e)  A  party  cannot,  even  afler  notice,  give  in  evidence  that  it  had  been  executed  in  consideration  of  fore- 
going a  prosecution  against  R.  for  embezzling  monies  of  his  employers  which  had  been  concealed  from  the 
defendant  when  he  executed  the  bond;  the  fact  must  be  pleaded  specially.  Harmer  v.  Rowe,  6  M.  &  S.  146. 
In  debt  on  bond  given  by  the  defendant  on  his  being  appointed  deputy  to  the  plaintiff  as  a  colonial  secretary, 
the  condition  reciting  an  agreement  to  appoint  him  such  deputy,  to  execute  the  office  and  receive  the  fees, 

and  pay  a  yearly  sum  of I.  to  the  plaintiff  thereout,  but  the  condition  was  for  payment  of  that  sum 

absolutely;  held  that  it  was  competent  to  the  defendant  to  plead,  and  the  jury  to  find,  the  fact  that  the  sum 
was  to  be  paid  out  of  the  fees,  and  that  they  exceeded  the  amount,  in  order  to  show  the  illegality  of  the 
bond;  the  fact  not  being  so  inconsistent  with  the  bond  that  it  must  be  rejected.  Greville  v.  Atkins,'^  9  B.  & 
C.  462.  And  see  Collins  v.  Blantern,  2  Wils.  347,  and  Paxton  v.  Popham,  9  East,  408.  The  condition  of 
a  bond  given  by  the  collector  of  taxes,  contained  also  a  distinct  clause  for  accounting  and  paying  over  to 
the  commissioners,  which  was  not  authorized  by  the  43  Geo.  3,  c.  99;  held,  that  it  migiit  be  rejected  as 
surplusage,  and  did  not  vitiate  the  bond,  being  neither  contrary  to  the  statute,  nor  malum  in  se.  Collins  v. 
Gwynne,*  7  Bmg.  423.  Fraud  also  must  be  pleaded.  Edwards  v.  Broivn,  1  Cr.  &  J.  307;  1  Tyrw.  182. 
Turk  v.  Tooke,  4  Mann.  &  Ry.  393;5  12  Moore,  435.     Greville  v.  Atkins,^  9  B.  &  C.  462. 

(/)  Where  a  party  indemnified  by  bond  issued  in  respect  of  the  matter  of  the  indemnity,  and  damages 
recovered  against  him,  the  defendant  in  his  suit  on  the  bond  is  bound  to  assign  not  only  the  damages  and 
costs  so  recovered  against  him,  but  also  the  costs  incurred  by  him  in  consequence,  although  he  may  not 
have  actually  paid  them;  and  he  cannot  upon  a  scire  facias  suggest  them  as  a  further  breach,  being  precluded 
by  8  &,  9  W.  3,  c.  1 1.     Harrap  v.  Armitage,  1 1  Pri.  441. 

(g)  2  B.  &  P.  446.  Tidd's  Prac.  507,  4th  edit.  In  debt  on  bond,  where  the  breaches  are  assigned  in 
the  replication  under  the  statute,  the  jury  may  assess  the  damages  without  any  special  venire.  Scott  v.Staley,^ 
4  Bing.  N.  C.  724;  6  So.  51)8;  and  6  Dowl.  (p.  c.)  714.     And  see  Quin  v.  King,  1  M.  &  W.  42. 

(h)  Smithey  v.  Edmondson,  3  East,  22. 

(t)  And  therefore  unnecessary  in  an  action  on  a  post  obit  bond  for  a  precise  sum.  Murray  v.  Earl  of 
Stair,-'  2  B.  &  C.  82. 

(j)  Debt  on  bond,  the  defendant  pleaded,  inter  alia,  by  way  of  set  off,  a  bond  given  to  him  by  the  plaintiff, 
conditioned  for  payment  of  an  annuity  granted  by  the  defendant  to  a  third  party,  and  for  indemnifying  the 
defendants  therefrom;  held  that  the  onus  of  proving  performance  of  that  condition  was  on  the  plaintiff,  and 
not  on  the  defendant,  to  show  the  breach.     Penny  v.  Foy,^  8  B.  &  C.  II,  and  2  Mann.  &  R.  181. 

(A)  (That  a  bond  was  delivered  as  an  escrow  cannot  be  given  in  evidence  under  a  general  plea  of  non 
est  factum.  It  must  be  specially  pleaded.  Smallwood  v.  Clarke,  Tay.  281,  S.  C.  2  Hay.  146.  S.  P.  per 
Hall,  Anon.  2  Hay.  327.  Contra,  Moore  v.  Parker,  Conference  Reps.  553.  Delivery  is  a  question  of  fact 
for  the  decision  of  a  jury,  and  the  circumstances  from  which  it  is  to  be  inferred  must  be  left  to  them. 
It  is  error  in  the  court  to  say  what  circumstances  constitute  a  delivery.  Vanhook  v.  Burnett,  4  Dev. 
268.  A  bond  is  not  valid  that  is  written  over  a  signature  and  seal  made  upon  a  blank  sheet  of  paper. 
Ayres  v.  Harness,  1  Ohio  Rep.  372.  Where,  in  a  suit  on  a  bond  in  Indiana,  attesting  witnesses  reside  in 
another  state,  the  bond  will  be  received  in  evidence  upon  proof  of  their  hand-writing.  Jones  v.  Cooprider, 
1  Blackf.  47.) 

(B)  (In  an  action  on  a  bond  conditioned  to  perform  the  decree  in  a  suit  in  which  A.  &,  B.  were  defendants, 

'Eng.  Com.  Law  Reps.  XV.  299.    2/rf.  xix.  21.    3/^.  xvii.  421.    *ld.xx.lQl.    6/rf.  xiii.  407.    e/d  xxxiii. 

509.    Ud.  ix.  33.    Hd.  xv.  146. 
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Where  a  sum  by  the  condition  is  payable  by  instalments,  with  a  stipula- 
tion that  on  default  of  payment  of  interest  the  whole  shall  become  payable, 
on  such  default  the  whole  may  be  recovered  {k). 

In  an  action  on  an  annuity-bond,  the  plaintiff  must  prove  that  the  party  Annuity, 
during  whose  life  the  annuity  is  granted  is  still  living.     If  the  bond  be  con- bond, 
ditioned  for  the  performance  of  covenants  in  some  other  deed,  the  plaintiff 
must  prove  the  execution  of  the  latter  deed,  as  well  as  of  the  bond,  and 
also  that  the  covenant  has  been  broken  (/). 

The  plaintiff,  in  cases  where  breaches  are  assigned  under  the  statute,  must 
give  evidence  of  the  amount  of  his  damages  {in). 

Upon  an  engagement  to  replace  stock,  the  plaintiff  may  estimate  his 
damages,  either  according  to  the  price  of  stock  at  the  day  appointed  for 
replacing  it,  or  on  the  day  of  the  trial  (w). 

A  bond  conditioned  for  the  payment  of  a  smaller  sum  bears  interest  from 
theday  of  payment,  although  it  be  given  voluntarily  (o);  and  where  no  day 
of  payment  is  expressed,  interest  is  payable  from  the  time  of  execution. 

Damages  may,  it  seems,  be  recovered  for  more  than  the  amount  of  the 
penalty  {p);  a  jury,  in  assessing  damages  on  a  registration  bond,  are  not 
confined  to  the  diminution  of  the  value  of  the  advovvson  to  the  plaintiff' by 
the  defendant's  life  interest,  nor  in  estimating  the  annual  value  are  they 
bound  to  deduct  the  curate's  stipend  {q).  Where  in  debt  on  a  bond  with 
a  condition,  the  condition  is  not  set  out  in  the  pleadings,  the  plaintiff  must 
prove  that  the  bond  mentioned  in  the  suggestion  and  produced  to  the  jury 
is  that  on  which  the  action  is  brought  (r). 

*Upon  a  plea  of  non  est  factum  to  a  bond  with  conditions,  breaches  of    *270 
which  are  assigned  in  the  declaration,  the  jury  who  try  the  issue  may  also 
assess  the  damages  under  tlie  conmion  venire,  (s). 

For  the  proofs  by  the  defendant  under  the  plea  of  non  est  factum,  see 
tit.  Deed. 

Where  the  defence  is  that  the  consideration  of  the  bond  was  illegal,  and 
the  illegality  does  not  appear  on  the  face  of  the  bond,  it  should  be  sliown 
by  means  of  a  special  plea,  and  is  not  evidence  under  the  plea  of  non  est 

(k)  James  v.  Thomas,^  5  B.  &  Ad.  40. 

(Z)  If  ttie  defendant  let  judgment  go  by  default  in  an  action  on  a  bond,  and  the  plaintiff  makes  a  sugges- 
tion in  which  he  sets  out  the  condition  of  the  bond,  and  that  appears  to  be  for  the  performance  of  an  award, 
or  of  articles  of  agreement,  or  the  like,  the  plaintiff  must  prove  the  condition  of  the  bond,  the  award,  indenture 
or  articles,  as  well  as  the  breaches  suggested.  Edwards  v.  Stone,  Cor.  Lawrence,  J.  1  Will.  Saund.  58, 
e.  (n.) 

(m)  See  2  Will.  Saund.  187,  a.     2  N.  R.  362. 

(n)  Downes  v.  Back,^  1  Starkie's  C.  318.  Macarthur  v.  Ld.  Seaforth,  2  Taunt.  257.  In  a  late  case  it  was 
held  to  1)6  proper  to  take  the  price  at  the  day  of  trial.     Harrison  v.  Harrison,^  1  C.  &  P.  413. 

(o)  Hellier  v.  Franklin,*  1  Starkie's  C.  291.  Farquhar  v.  Morris,  7  T.  R.  124.  Aliter,  in  case  of  a  single 
bond.     Hogan  v.  Page,  1  B.  &  P.  337. 

(p)  Lonsdale  v.  Church,  2  T.  R.  388.  M'Clure  v.  Dunkin,  1  East,  436.  Francis  v.  Wilson,^  1  R.  & 
M.  105. 

(7)  Sondes  v.  Fletcher,^  5  B.  «fe  A.  835. 

(r)  Hodgkinson  v.  Marsden,  2  Camp.  121.  It  will  be  sufficient  if  the  attorney  for  the  plaintiff  swear  that 
the  hond  produced  is  the  instrument  delivered  to  him  for  the  purpose  of  bringing  the  action,  and  that  he 
knows  no  other  of  the  same  date,  without  calling  the  attesting  witnesses.  lb.  In  an  action  on  a  bond  for 
performance  of  covenants  in  a  lease,  the  defendant's  plea  to  the  bond  being  overruled  on  demurrer,  he  is 
estopped  from  saying  he  did  not  execute  the  lease.     Collins  v.  Rybot,  1  Esp.C.  157. 

(s)  Parkins  v.  Haickshaw,''  2  Starkie's  C.  381.  Scott  v.  Staley,^  4  Bing.  N.  C.  724.  Quin  v.  King,  1  M. 
&  W.  42,  189.     As  to  the  plea  of  the  Statute  of  Limitations,  see  tit.  Limitations. 

held  that  the  record  of  a  suit  in  which  B.  &  C.  were  defendants,  did  not  support  the  breach  assigned. 
Coleman  v.  Crumpler  Sf  al.  2  Dev.508.) 

•Eng.  Com.  Law  Reps,  xxvii.  26.    ^jd.W.iOl.    s/rf.  xi.  436.    *Id.u.  39i.    ^Id.xxuSn.    ^Id.  vii.  276. 

Ud.  iii.  392.    ^Id.  xxxiii.  509. 
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factum,  whether  the  bond  be  avoided  by  the  common  or  only  by  the  statute 
law  (/)  (A). 

Plea  of  Proof  of  the  payment  of  the  prmcipal  only,  will,  it  is  said,  support  a  plea 

pajment.    of  solvit  post  diem  [ll). 

After  a  lapse  of  twenty  years  without  demand  of  payment,  or  of  acknow- 
ledgement by  the  obHgor,  a  presumption  arises  that  the  bond  has  been  satis- 
fied {x)\  and  such  presumption  is  not  rebutted  by  proof  of  the  obligor's 
poverty  {y).  But  it  is  otherwise  where  the  obHgor  has  resided  abroad 
during  the  whole  of  the  time  (r).  So,  on  the  other  hand,  satisfaction  may 
be  presumed  from  the  lapse  of  a  space  less  than  twenty  years,  if  other 
circumstances  render  it  probable  that  the  bond  has  been  satisfied;  as,  if 
there  lias  in  the  meantime  been  a  settlement  of  accounts  between  the 
parties  {a)  (1). 

(«)  Harmer  v.  Wright,'^  2  Starkie's  C.  35. 

(m)  Dixon  V.  Parkes,  1  Esp.  C.  110.  dub.  Hellie.r  v.  Franklin,^  1  Starkie's  C.  292.     See  tit.  Payment. 

(x)  Oswald  V.  Leigh,  1  T.  R.  270.     Colsell  v.  Budd,  1  Camp.  27. 

(^)  Willaume  v.  Gorges,  1  Camp.  217.  («)  JSewman  v.  Newman,^  1  Starkie's  C.  101 . 

(a)  I  T.  R.  270.     Colsell  v.  Budd,  1  Camp.  27. 

(A)  (The  consideration  of  a  bond  can  be  impeached  at  law  only  upon  the  ground  that  it  is  against  an 
express  enactment  or  against  the  policy  of  the  law.  Where  a  bond  is  fairly  executed,  proof  of  fraud  or  misre- 
presentation as  to  the  subject  matter  of  the  consideration  is  inadmissible  at  law.  Guy  v.  McLean,  1  Dev. 
4G.  See,  also,  Lester  v.  Zachary,  1  Car.  L.  R.  380.  A  bond  is  not  invalidated  by  being  made  without  con- 
sideration or  upon  an  inadequate  consideration.  Lester  v.  Zachary,  1  Car.  L.  R.  380.  Nor  can  a  party  to  a 
bond  object  that  it  is  irregular;  the  principle  of  law  is  that  in  whatever  manner  a  party  thinks  proper  to  bind 
himself  he  shall  be  bound.  Larligue  v.  Baldwin,  5  Mart.  R.  194.  Duchamp  v.  Nicholson,  2  Mart.  N.  S.  672. 
Villere  v.  Armstrong,  4  Marl.  JS.  S.  21.  Morgan  v.  Furst,  4  Mart.  N.  S.  116.  Reynolds  v.  Ex''rs  of  Rogers,  5 
Ohio  Rep.  177.  To  an  action  of  debt  upon  a  bond,  it  may  be  pleaded,  that  the  bond  was  given  upon  the  consi- 
deration of  the  plaintitT's  using  his  influence  to  procure  a  certain  marriage  for  the  defendant;  and  if  the  issue 
upon  such  plea  be  found  for  the  defendant,  it  will  avoid  the  bond.  Overman  v.  Clemmons,  2  Dev.  &.  Bat.  185.) 

(1)  [In  the  case  of  Executors  of  Clark  v.  Hopkins,  7  Johns.  556,  it  is  said  that  after  eighteen  or  twenty 
years,  a  bond  will  be  presumed  to  have  been  paid,  and  that  to  rebut  the  presumption,  the  obligee  ougiit  to 
show  a  demand  of  payment  and  acknowledgement  of  the  debt,  within  that  time.  See  also  Shepherd^s  Fxecu. 
tors  v.  Cook^s  Executors,  2  Hayw.  238.  In  Boltz  Sf  al.  v  Ballman,  1  Yeates,  584,  a  lapse  of  eighteen  years 
and  a  half  was  ruled  not  to  be  sufficient  to  found  a  presumption  of  payment  of  a  bond,  under  circumstances 
that  tended  to  repel  the  presumption:  and  in  Goldhawk  v.  Duane,  Circuit  Court,  April,  1809,  Wharton's 
Digest,  91,  {reported,  2  VVash.  C.  C.  Rep.  323,}  it  was  held  that  if  the  period  be  shorter  than  twenty  years, 
the  presumption  of  payment  must  be  supported  by  circumstances.  S.  P.  Palmer  v.  Dubois,  1  Rep.  Con.  Ct. 
180.  Cottle  V.  Payne,  3  Day,  289.  (Henderson  v.  Lewis,  9  Serg.  &  Rawie,  379.  See  also  14  Scrg.  & 
Eawle,  21.)  Where  no  interest  had  been  paid  for  23  years,  proof  of  a  suit  having  been  commenced  and 
abandoned  during  that  period,  was  held  not  to  weaken  the  presumption  of  payment.  Palmer  v.  Dubois,  uhi. 
sup.  A  confession  by  one  co-obligor  that  he  had  never  paid,  and  that  he  believed  the  other  had  not,  is  not 
sufficient  alter  a  lapse  of  twenty  years,  to  rebut  the  presumption.  Haskell  v.  Keen,  2  Nott  &  McCord,  160. 
The  existence  of  a  civil  war,  &,c.  is  sufficient  to  repel  the  presumption  of  payment  of  a  bond,  though  twenty 
years  have  elapsed,  and  no  interest  has  been  paid  Brewton  v.  Cannon,  1  Bay,  482.  And  in  Pennsyl- 
vania, in  an  action  tried  in  1794,  on  a  bond  conditioned  for  the  payment  of  money  in  1769,  on  which 
no  receipts  had  been  indorsed,  it  was  ruled  that  the  period  of  time  between  1776  and  1784,  during  which 
the  limitation  acts  had  been  suspended,  ought  to  be  taken  out  of  the  calculation.  Penrose  S[  al.  v.  King,  1 
Yeates,  344.  See  also  Conn.  S(  al.  v.  Penn  Sf  al.  1  Peters'  Rep.  524.  Jackson  v.  Pierce,  10  Johns.  414. 
Bailey  \.  Jackson,  16  ib.  210.  Dunlop  Sf  Co.  v.  Ball,2  Cranch,  180.  Higginson  v.  Mein,  4  Cranch,  415. 
Quince''s  Administrators  v.  Ross's  Administrators,  1  Taylor,  155.  S.  C.  2  Hayw.  180.  Rearden  v.  Searcy^s 
Heirs,  3  Marsh.  544.     S.  C.  1  Littell's  Rep.  53. 

Acknowledging  a  bond  and  apologizing  for  not  paying  it  will  rebut  the  presumption  of  payment  arising 
from  not  paying  interest  for  twenty-five  years.  Sniedes  v.  Hooghtaling  Sf  al.  3  Cames'  Rep.  48.  An  entry 
made  nineteen  years  before,  in  the  books  of  the  defendant's  testator,  that  a  promissory  note  of  twenty-three 
years'  st.inding  was  paid,  was  allowed  to  be  read  to  support  the  presumption  of  payment.  Rodman  v.  Hoop's 
Executor,  1  Dallas,  85.    Sec  also  Cohen  v.  Thompson,  2  Rep  Con.  Ct.  146.    Levy  v.  Hampton,  1  M'Cord,  145. 

A  statute  of  Connecticut  limits  the  payment  of  bonds  of  a  certain  description  to  seventeen  years:  and 
neither  an  indorsement  nor  payment  on  such  bonds  will  save  them  from  the  operation  of  the  statute.  Gates 
V.  Brattle,  1  Root,  187.  Fuller  v.  Hancock,  ibid.  238.  Whether  the  rule  of  not  presuming  payment  within 
twenty  years  applies  in  that  state  to  bonds  not  within  the  statute — Quasre — Gottle  v.  Payne,  ubi  sup.  In 
Maryland,  a  statute  limits  suits  on  bor.ds  to  twelve  years.     See  Hammond  v.  Denton,  1  Har.  &.  M'Hen.  200. 

The  presumption,  from  lapse  of  time,  that  a  bond  has  been  paid,  unless  the  delay  is  accounted  for,  is 
allowed  to  prevail  in  a  court  of  chancery,  in  the  same  manner  as  in  a  court  of  law.  Giles  V.  Baremore,  5 
Johns.  Ch,  Rep.] 
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Indorsements  on  the  bond,  although  in  the  hand-writing  of  the  obligee, 
acknowledging  the  receipt  of  interest  within  the  space  of  twenty  years,  have 
been  admitted  for  the  purpose  of  rebutting  the  presumption  of  satisfaction, 
arising  from  the  lapse  of  twenty  years,  although  no  evidence  was  given  to 
prove  that  the  indorsements  existed  before  the  twenty  years  had  elapsed 
(i);  but  the  admissibility  of  such  evidence  appears  to  be  very  doubtful  in 
principle,  and  the  contrary  has  been  ruled  at  Nisi  Prius  (c).  Parishioners 
at  a  vestry  agreed  that  the  overseers  should  give  their  bond  for  a  debt  due 
from  the  parish,  and  by  a  minute  resolved  that  they  should  be  indemnified 
out  of  the  rates;  the  obligee,  a  parishioner,  signed  the  agreement  and 
resolution  of  the  vestry;  he  subsequently  received  for  many  years  the 
interest  out  of  the  rates,  without  calling  on  the  obhgors  for  the  principal; 
held,  that  the  parishioners  having  no  power  to  bind  the  parish,  and  the 
obligee  having  acceded  to  the  resolutions  only  so  far  as  they  would  bind 
the  parish,  the  liability  of  the  obligors,  who  undertook  personally  to  pay, 
was  not  affected  thereby  (d). 

*BOUNDARY  ACT,  6  &  7  Will.  4,  c.  103.     See  Corporation.  *27i 

BREACH  OF  PROMISE  OF  MARRIAGE.     See  tit.  MARRIAGE. 

BRIBERY. 

Upon  a  trial  for  bribery  under  the  stat.  2  Geo.  2,  c.  24  (e),  although  the  proof  in 
defendant  took  the  note  of  the  voter  to  whom  the  money  was  paid,  and  action  for. 
insists  that  it  was  a  mere  loan,  it  is  a  question  for  the  jury  whether  it  was 
not  a  gift  (/). 

To  prove  the  allegation  that  ^.  B.  was  a  candidate,  where  the  bribery 
was  previous  to  the  election,  it  is  sufficient  to  show  that  a  poll  was  de- 
manded for  him,  for  till  then  every  one  is  a  candidate  for  whom  a  poll  is 
asked;  and  that  fact  makes  the  person  on  whose  behalf  the  bribe  was 
given  a  candidate  {g);  but  after  the  time  of  election  the  poll-books  are  the 
proper  evidence  to  prove  that  a  particular  person  was  a  candidate  (A)  (1). 
The  time  of  delivering  the  precept  to  the  returning  officer  need  not  be 
proved  {i). 

Where  the  declaration  alleged  that  the  party  was  bribed  to  vote  for  L. 
and  E.,  and  it  was  proved  that  he  was  bribed  to  vote  for  L.  and  his  friend^ 
it  was  held  that  the  variance  was  not  fatal,  since  the  material  fact  is  that 

(h)  Searle  v.  Ld.  Barringlon,  2  Str.  826.  Glynn  v.  Bank  of  England,  2  Ves.  42.  Saunders  v.  Meredith, 
3  M.  &  R.  120. 

(c)  Rose  V.  Bryant,  2  Camp.  321;  see  tit.  Limitations,  and  Append.  Vol.  II.  270. 

(d)  Jnquet  v.  Lewis,  8  Sim.  480. 

(e)  This  act  is  to  be  construed  prospectively.  Lord  Huntingtower  v.  Ireland,^  1  B.  &  C.  297;  2  D.  &  R. 
450.  An  offender  discovering  another,  so  that  he  be  convicted,  and  not  being  himself  convicted,  is  indem- 
nified. See  Sutton  v.  Bishop,  4  Burr.  2283.  Making  an  affidavit  is  a  sufficient  discovery,  Sutton  v.  Bishop, 
1  BI.  665,  and  a  verdict  without  judgment  a  sufficient  conviction;  and  it  is  sufficient  though  the  witness  be 
convicted  a/icr  discovery,  lb.  As  to  delay  in  going  to  trial,  see  Talmash  v.  Gardiner,^  1  D.  &  R.  512. 
Petrie  v.  White,  3  T.  R.  5. 

(/)  1  Bl.  R.  317,  318.  A  wager  with  a  voter  that  he  does  not  vote  for  a  particular  candidate  is  within 
the  statute.     Anon,     Lofft.  552. 

(ff)  Ibid.  523.  Qi)  Ibid. 

(i)  Grey  v.  Smithyes,  4  Burr.  2273.  Where  the  declaration  set  forth  the  precept  from  the  sheriff  to  the 
portreeve  of  a  borouj/h,  it  was  held  that  the  improper  insertion  of  the  if  in  the  declaration,  which  was  not 
in  the  precept,  was  immaterial.     King  v.  Pippit,  1  T.  R.  235.     See  Dickson  v.  Fisher,  4  Burr,  2267. 

(1)  [In  an  information  for  bribery  in  an  election,  it  ought  to  appear  certainly  that  an  election  was  held, 
and  that  the  vote  was  given  at  that  election.     Newell  v.  Commonwealth,  2  Wash.  88.] 
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the  party  was  bribed  to  vote  (k).  The  plaintiff  must  prove  some  bribe,  or 
promise,  or  agreement,  previons  to  the  election  (/). 

On  a  declaration  for  corrupting  one  Moor,  and  bribing  him  to  vote  for 
the  defendant,  it  is  no  defence  to  show  that  Moo?'  did  not  vote  for  the 
defendant  (wz)  (1).  The  person  who  took  the  bribe  is  a  competent  wit- 
ness (w). 

If  an  offender  who  makes  a  discovery  be  sued,  he  may  give  his  defence  in 
*272  *evidence  under  the  plea  of  nil  debet  (o).  No  damages  are  recoverable 
for  the  detention  of  the  debt  {p). 

BRIDGE. 

Indictment  On  an  indictment  against  a  county  (q)  for  not  repairing  a  bridge,  the 
against  a  prosecutor  must  prove,  1st,  that  it  is  a  public  bridge;  2dly,  that  it  is  situate 
county.      within  the  county;  3dly,  that  it  is  out  of  repair. 

That  it  is  1st.  That  it  is  a  public  bridge. — The  principal  evidence  to  prove  this  is 
a  public  that  of  the  actual  use  of  the  bridge  by  the  public,  and  that  it  is  of  public 
bridge.  convenieiice  and  has  been  repaired  at  the  public  expense.  It  is  not  necessary 
to  prove  that  it  is  an  ancient  bridge,  or  that  it  was  originally  built  with  the 
concurrence  of  the  public.  Where  a  bridge  had  been  originally  erected  by 
a  private  person  forty  years  ago,  but  had  been  since  used  by  the  public,  it 
was  held  that  it  was  a  public  bridge  (r). 

About  forty-five  years  ago  there  was  a  ford  through  the  river  where  the 
bridge  was  built,  which  was  part  of  a  highway  from  London  to  Maidstone. 
The  river  was  deep;  at  flood-times  up  to  the  middle,  at  ordinary  times  up 
to  the  knee.  A  miller  erected  a  dam  across  the  river,  which  raised  the  water 
about  three  inches,  and  five  years  afterwards  built  the  bridge  in  question. 
In  this  case  much  reliance  was  placed  on  the  dictum  in  Rolle's  Ab.  368;  viz. 

(k)  Coombe  v.  Pitt,  3  Burr.  1586. 

(Z)  Lord  Huntingtower  v.  Gardiner,'^  1  B.  &  C.  297;  2  D.  «&  R.  450.  Note,  that  the  declaration  alleged 
that  the  defendant  received  a  large  sum /or  giving  his  vote  for,  «&c.,  a  second  class  of  counts  charged  a  pre- 
vious agreement;  it  appeared  that  the  defendant  received  money  after  the  election  for  giving  his  vote  for, 
&c.  but  no  evidence  was  given  of  any  pre-existing  agreement.  The  learned  judge  reserved  the  point,  and 
left  the  case  to  the  jury,  who  found  for  the  defendant  on  all  the  counts  which  charged  a  previous  agreement. 
On  motion  for  a  nonsuit,  this  court  held  that  the  words  of  the  statute  were  to  be  construed  prospectively; 
that  the  terms  of  the  first  class  of  counts  were  ambiguous,  and  might  after  verdict  be  construed  either  pros- 
pectively or  retrospectively,  so  as  to  support  the  verdict,  and  therelbre  that  the  question  arose,  not  upon  the 
record,  but  on  the  evidence,  and  a  nonsuit  was  accordingly  directed.     See  Avery  v.  Hoole,  2  Cowp.  825. 

(m)  Sulston  v.  Norton,  1  Bl.  317;  3  Burr.  1235.  Busk  v.  Rawlins,  Say.  280.  Phillips  v.  Fowler,  Pasch. 
7  Geo.  2,  C.  B.  It  is  immaterial  whether  he  had  in  fact  a  right  to  vote  if  he  claimed  the  right,  and  the 
defendant  thought  he  had  such  right.  Lilley  v.  Carrie,  1  Sel.  N.  P.  650,  n.  And  such  right  of  voting  need 
not  be  proved.     Coombe,  q.  t.  v.  Pitt,  1  Bl.  523;  3  Burr.  1586. 

in)  4  Burr.  2285,  2469.     Edwards  v.  Emns,  3  East,  451.     Reward  v.  Shipley,  4  East,  180. 

(0)  Davy  v.  Baker,  4  Burr.  2471.  The  court,  after  a  verdict  given  against  him,  will  not  interpose  on 
motion  that  judgment  may  be  staid  for  the  discovery  and  conviction  of  another  person.  Pugh  v.  Curgen- 
van,  3  Will.  35. 

(p)  Cuming  v.  Sibley,  4  Burr.  2489. 

Iq)  The  county  is  liable  for  such  bridges  only  as  are  over  "  water  flowing  in  a  channel  between  banks 
more  or  less  defined;"  they  are  not  liable  for  the  repair  of  arches  forming  a  causeway  and  easier  access  to 
the  main  bridge  and  passage  of  flood  water,  the  channel  of  which  was  occasionally  dry.  R.  v.  Oxfordshire,^ 
1  B.  &.  Ad.  289.     And  see  S.  P.  ib.  in  notis,  and  Bridges  Sf  Nichols'  Case,  Godb.  346,  pi.  441. 

(r)  R.  V.  Inhab.  of  Kent,  2  M.  &  S.  513;  1  Roll.  Ab.  368.  R.  v.  Inhab.  of  Wilts,  6  Mod.  307;  3  Salk.  359. 
Case  of  Glushvrne  Bridge,  5  Burr.  2594;  2  Bl.  R.  386,  n.  685.  R.  v.  Inhab.  of  the  W.  R.  of  York,  2  East, 
3.53.  jR.  v.  Inhab.  of  Glamorgan,^  East,  356.  Lord  Portman's  Case,  13  East,  225.  Case  of  the  Medway 
Canal,  13  East,  220.  A.  licenses  B.  to  build  a  bridge  on  his  land;  B.  covenants  to  repair;  tlie  property  in 
the  materials,  subject  to  the  public  right  of  passage  alter  dedication  to  the  public,  continues  in  B.,  who  may 
maintain  trespass  against  a  wrongdoer  who  severs  them.  Harrison  v.  Parker,  6  East,  154;  and  sec  Spooner 
V.  Brewster,^  3  Bing.  139. 

(1)  [An  offer  to  bribe  is  indictable,  though  the  bribe  is  not  accepted.  United  Stales  v.  Worrall,2  Dallas, 
384.J 
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"  that  if  a  man  erect  a  mill  for  his  own  profit,  and  make  a  new  cut  for  the 
water  to  come  to  it,  and  make  a  new  bridge  over  it,  and  the  subjects  used 
to  goover  tliis  as  a  common  bridge,  the  bridge  ought  to  be  repaired  by  him 
who  has  the  mill,  and  not  by  the  county,  because  he  erected  it  for  his  own 
benefit,"  for  which  he  cites  8  Edw.  2,  the  case  of  the  Prior  of  Stratford. 
But  on  referring  to  that  case,  it  appeared  that  the  liability  there  was 
ratione  tenurse  (.s),and  the  court  laid  down  the  rule  broadly,  m  conformity 
with  all  the  authorities,  except  that  in  Rolle,  that  if  a  private  person  build 
a  private  bridge,  which  afterwards  becomes  of  public  convenience,  the 
county  is  bound  to  repair  it  [t).  The  circumstance  that  the  bridge  is  of 
private  convenience  and  utility  to  the  party  who  built  it,  makes  no  difler- 
ence  {u).  The  test  is  not,  as  it  seems,  any  adoption  of  the  bridge  by  the 
public,  but  its  *becomiag  useful  to  the  county  in  general  [x):  if  the  bridge  *o'j2 
be  of  public  utility,  the  county  who  derives  advantage  from  it  must  support 

A  bridge  may  be  a  public  carriage-bridge,  although  used  but  occasionally 
by  carriages,  except  in  times  of  flood  and  frosts,  when  it  is  dangerous  to 
pass  the  river  {y). 

Where  the  Med  way  Navigation  Company,  under  an  Act,  which  enabled  Public 
them  to  amend  or  alter  such  bridges  or  highways  as  might  hinder  the  pas- bridge, 
sage  or  navigation,  leaving  them,  or  others  as  convenient,  in  their  room, 
forty  years  ago  destroyed  a  ford  across  the  river  in  a  public  highway,  by 
deepening  its  bed,  and  built  a  bridge  over  the  same  place,  it  was  held  that 
they  were  bound  to  keep  it  in  repair  under  the  conditions  of  the  Act  (r). 
So,  where  a  canal-company  cut  and  deepened  a  ford  across  a  highway, 
and  thereby  rendered  a  bridge  necessary  for  the  use  of  the  public,  which 
they  built,  it  was  held  that  they  were  bound  to  repair  it;  the  bridge  being 
necessary  for  the  purposes  of  the  company,  and  not  for  the  purposes  of  the 
public  («). 

Where  a  parish  wooden  bridge,  used  occasionally  by  light  carriages,  had 
been  replaced  by  a  spacious  stone  bridge,  built  by  the  trustees  of  a  road,  it 
was  held  that  the  county  was  bound  to  repair  it,  and  that  the  inhabitants 
of  the  county  could  not  plead  that  it  had  been  repaired  immemorially  by 
the  parish  [b], 

(s)  See  a  copy  of  the  curious  record  in  this  case,  2  M.  &  S.  520. 

(/)  R.  V.  luhab.  of  Kent,  2  M.  &  S.  513.  And  see  R.  v.  Inhab.  af  Wilts,  1  Salk.  359.  And  see  the  rule 
laid  down  by  Aston,  J.  in  the  Glusburne  Bridge  Case,  Burr.  2594.  R.  v.  Inhab.  of  Lancashire,  cited  by 
Lawrence,  J.,  2  East,  352. 

(m)  R.  v.  Inhab.  of  Glamorganshire,  2  East,  356,  in  note. 

{x)  Per  Lord  Elienborough,  R.  v.  W.  R.  of  Yorkshire,  2  East,  349:  and  per  Aston.  J.  in  the  Glusbttrne 
Bridge  Case,  Burr.  2594;  and  Lord  Coke's  Comment,  on  the  Stat,  of  Bridges,  2  Inst.  700.  Where  a  bridge 
is  in  a  iiighway,  the  forbearing  to  prosecute  it  as  a  nuisance  is  evidence  of  acquiescence  by  the  county. 
Per  Bavley,  J.'  Rex  v.  Inhabitants  of  St.  Benedict,^  4  B.  &  A.  450.     R.  v.  Devon,^  I  R.  Si.  M.  144. 

(y)  R.  V.  Inhab.  of  Co.  of  Northampton,  2  M.  &  S.  262. 

Iz)  R.  V.  Inhab.  of  the  Co.  of  Kent,  13  Eust,  219.     [See  Inhab.  of  Waterbury  v.  Clark,  4  Day,  198.] 

(a)  R.  V.  Inhab.  of  the  parts  of  Lindsey,  in  the  Co.  of  Lincoln,  14  East,  317.  See  also  R.  v.  Inhab.  of 
Somerset,  16  East,  305. 

(b)  R.  V.  Inhab.  of  Surrey,  2  Camp.  455.  R.  v.  Inhab.  of  Cumberland,  6  T.  R.  194;  S,  C.  in  error,  3  B. 
&  P.  354.  Where  townships  have  so  enlarged  a  bridge  which  they  were  before  liable  to  repair  as  a  foot- 
bridge, they  are  still  liable  pro  rata.     R.  v.  W.  R.  of  Yorkshire,  2  East,  353. 

(1)  [In  the  case  of  The  Slate  v.  The  Town  of  Campton,  2  N.  Hamp.  Rep.  513,  it  was  decided  that  a 
bridge,  although  erected  by  individuals,  yet  if  dedicated  to  the  public  and  used  freely  by  them  so  long  as 
to  evince  its  public  usefulness,  must  be  repaired  by  them.  {In  Massachusetts  it  has  been  held,  that  a  public 
Townway  can  be  estabJis!)ed  only  in  the  mode  prescribed  by  Stat.  1786,  c.  67;  and  a  record  of  the  estab- 
lishment  of  such  a  way  cannot,  it  seems,  be  presumed  from  an  user  for  any  length  of  time.  Comm,  v.  Loie, 
4  Pick.  Rep.  408.} 
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By  the  stat.  43  Geo.  3,  c.  59,  s.  5  (c),  no  bridge  shall  be  deemed  and 
taken  to  be  a  county  bridge,  or  a  bridge  which  the  inhabitants  of  any  county 
shall  be  compellable  or  liable  to  maintain  or  repair,  unless  sucli  bridge 
shall  be  erected  (c?)  in  a  substantial  or  commodious  manner,  under  the 
direction  or  to  the  satisfaction  of  the  county-surveyor,  or  person  appointed 
by  the  justices  of  the  peace  at  their  general  quarter  sessions  assembled,  or 
by  the  justices  of  the  peace  of  the  county  of  Lancaster  at  their  general 
annual  sessions. 

The  inhabitants  of  a  county  are  also  bound  to  repair  to  the  extent  of  300 
feet  of  the  highway  at  each  end  of  the  bridge  (e). 

The  inhabitants  of  a  county  are  not  bound  to  widen  a  public  bridge, 
though  it  be  too  small  for  the  measured  breadth  of  modern  carriages  (/). 
*274     *But  those  who  are  bound  to  repair  must  make  it  of  such  height  and  strength 
as  is  answerable  to  the  course  of  the  water  (g). 
Proof  in         The  inhabitants  (h)  of  a  county,  upon  the  plea  not  guilty,  cannot  throw 
defence  by  the  onus  of  repairing  the  bridge  upon  any  other  parties;  to  do  this,  a  special 
a  county,    pjg^  jg  necessary,  setting  forth  the  obligation  of  such  other  parties  spe- 
cially (i).     Under  the  general  plea  the  defendants  cannot  adduce  evidence, 
except  in  denial  of  one  or  more  of  the  points  which  must  be  established  on 
the  part  of  the  prosecution;  viz.  1st,  that  the  bridge  is  a  public  one;  2ndly, 
situate  within  the  county;  and  Sdly,  out  of  repair. 

But  a  county  on  the  plea  of  not  guilty,  may  prove  the  repair  of  the 
bridge  by  individuals  (k),  as  a  medium  of  proof  that  the  bridge  is  not  a 
public  bridge.  As  that  the  feoffees  of  certain  estates  had  repaired  it  (/); 
for  repairs  done  by  an  individual  are  prima  facie  to  be  ascribed  rather  to 
motives  of  private  interest  in  his  own  property,  than  presumed  to  have 
been  done  for  the  public  benefit  (m).  But  it  seems  that  such  evidence  is  of 
little  weight  (n)  when  placed  in  competition  with  evidence  of  user  by  the 
public.  Evidence  that  a  bar  across  a  public  bridge  is  kept  locked  except 
in  times  of  flood,  is  conclusive  to  show  that  the  public  have  no  more  than  a 
limited  right  to  usse  it  on  those  occasions;  and  in  such  a  case,  if  the  indict- 
ment should  aver  that  the  bridge  was  a  public  bridge,  used  by  the  King's 
subjects  at  their  free  will  and  pleasure,  the  variance  would  be  fatal  (o). 

Where  an  indictment  alleged  that  a  bridge  was  a  public  carriage-bridge, 
and  also  for  the  King's  subjects  passing  and  repassing  on  foot;  and  upon 
the  evidence  it  appeared  that  it  had  been  used  by  passengers  on  horseback 
and  on  foot,  and  not  with  carriages,  it  was  held  that  the  defendants  could 
not  be  convicted  of  any  part  of  the  charge  (p). 

(c)  By  tliis  stat.  s.  4,  the  surveyor  may  sue  or  be  sued. 

{(1)  This  applies  only  to  bridges  newly  built,  not  to  a  bridge  merely  widened  or  repaired  since  the  passing- 
of  the  statute.  Trustees  under  a  Turnpike  Act  liaving  buiit  a  bridge  across  a  stream  where  a  culvert  would 
have  been  sufficient,  but  a  bridge  was  better  for  the  public,  the  county  cannot  refuse  to  repair  such  a  bridge 
on  the  ground  that  it  was  not  absolutely  necessary.     R.  v.  Inhab.  of  Lancashire,^  2  B.  «fc  Ad.  813. ' 

(e)  R.  V.  Inhab.  of  W.  R.  of  Yorkshire,  7  East,  588;  and  in  Dom.  Proc.  5  Taunt.  284. 

(/)  R.  V.  Inhab.  of  Devon,^  4  B.  &  C.  670;  7  D.  &,  R.  147.     R.  v.  Inhab.  of  Cumberland,  3  B.  &  P.  354. 

ig)  1  Haw.  C.  77,  s.  1. 

(Ji)  A  particular  inhabitant  or  tenant  of  land  charged  to  the  repairs,  may  be  made  defendant  to  an  indict- 
ment, and  be  liable  to  the  whole  fine,  and  must  sue  at  law  for  contribution.  1  Haw.  C.  77,  s.  2.  And  now 
Bee  the  stat. 

(i)  See  the  stat.  22  Hen.  8,  c.  5.  R.  v.  Inhab.  of  W.  R.  of  Yorkshire,^  7  East's  R.  558.  5  Taunt.  284. 
R.  V.  Inhab.  of  Bucks,  12  East,  192. 

(k)  2  M.  &  S.  262.     R.  V.  Inhab.  of -Co.  of  Northampton.  (I)  Ibid. 

(m)  Per  Ld.  Ellenborough,  2  M.  &  S.  264.  (n)  Ibid. 

(0)  R.  V.   The  Marquis  of  Buckincrham,  4  Camp.  189. 

{jp)  Per  Bayley,  J.,  R.  v.  Inhab.  of  Lancashire,  Lancaster  Summer  Assizes,  1820. 

(1)  [The  inhabitants  of  a  town  where  a  bridge  has  recently  been  built  without  any  authority  are  not 
obliged  to  repair  it.     Commonwealth  v.  Inhabitants  of  Charlestown,  1  Pick.  180.] 
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Upon  a  special  plea  by  a  county  that  some  smaller  district,  or  some  indi- Special 
vidua!,  is  liable  to  the  repairs  of  the  bridge,  the  evidence  on  the  part  ofp'ea. 
the  county  to  prove  the  obligation,  seems  to  be  the  same  as  upon  an  indict- 
ment against  the  smaller  district  or  individual. 

Upon  an  indictment  against  a  less  district  than  a  county,  or  against  an  Against 
individual,  the  prosecutor  must  also  prove  the  liability  of  the  defendants  to 'P'*'^'*^"^^®' 
repair,  either  from  the  prescription  [q)  generally,  or  ratione  te7uirss(r),  asprescrip- 
alleged  in  the  indictment.  tion. 

A  plea  by  the  inhabitants  of  a  county,  that  certain  townships  had  imme- 
morially  used  to  repair  a  bridge,  is  disproved  by  evidence  that  the  town- 
ships had  enlarged  the  bridge  to  a  carriage-bridge  which  they  had  before 
been  bound  to  repair  as  a  foot-bridge  (*).  Where,  upon  a  similar  plea,  it 
^appeared  that  a  parish  was  bound  by  prescription  to  repair  a  wooden  foot-  *275 
bridge,  used  by  carriages  only  in  time  of  flood,  and  that  forty  years  ago 
the  trustees  of  a  turnpike-road  had  built  upon  the  same  site  a  wider  bridge 
of  brick,  which  had  since  been  constantly  used  by  all  carriages  passing 
that  way,  it  was  held  that  the  plea  was  not  sustained  by  the  evidence  (/). 

Upon  an  indictment  against  a  county,  the  defendants  pleaded  that  J.  S.  Ratione 
was  liable  ratione  tenurse.  It  appeared  that  J.  S.  had  purchased  part  of'^^""''®' 
an  estate,  the  owner  of  which,  botn  before  and  after  the  purchase,  had  re- 
paired the  bridge,  and  it  was  held  that  this  was  not  sufficient  evidence  to 
support  the  plea  (w).  But  where  an  entire  estate  or  manor  is  liable  to  the 
repair  of  a  bridge,  and  the  estate  or  manor  is  afterwards  divided  amongst 
several,  they  are  each  severally  liable  to  the  whole  charge  {x). 

Where  the  indictment  charged  a  corporation  with  a  prescriptive  obliga-  Corpora- 
tion to  repair  a  bridge,  and  a  charter  of  incorporation  granted  by  Edw.  6/'°"* 
was  given  in  evidence,  from  the  terms  of  which  it  appeared  to  be  doubtful 
whether  the  corporation  had  before  existed  immemorially,  and  whether 
lands  had  not  been  given  for  the  repair  of  the  bridge  (y),  but  parol  evidence 
was  given  that  the  corporation  had  in  fact  repaired  the  bridge  as  far  back 
as  living  memory  could  go,  it  was  held  that  the  parol  evidence  and  the 
charter  might  be  taken  in  aid  of  each  other,  and  that  the  preponderance  of 
evidence  was,  that  this  was  a  corporation  by  prescription,  although  v/ords 
of  incorporation  were  used  in  the  incorporating  part  of  the  charter  only; 
and  that  the  corporation  were  still  bound  to  repair  by  prescription,  and  not 
by  tenure  iz). 

On  an  indictment  for  not  repairing  a  bridge,  ratione  tenurx,  it  was  held, 
that  in  order  to  negative  any  such  immemorial  liability,  a  record  of  a  pre- 

(9)  See  R.  V.  Hendon,^  4  B.  &  Ad.  628. 

(r)  See  tit.  Prescription  and  Highways. 

(s)  R.  V.  Inhab.  of  W.  R.  of  Yorkshire,  2  East,  353.  See  also  R.  v.  Inhab.  of  the  County  of  Surrey,  2 
Camp.  455.  Where  an  Act  made  a  town  part  and  parcel  of  a  hundred,  and  directed  that  the  inhabitants  of 
the  town  should  do  everything  with  the  inhabitants  of  the  hundred  which  the  latter  did  or  were  bound  to  do, 
held  that  a  presentment  against  the  inhabitants  of  the  hundred  for  the  non-repair  of  a  bridge  within  the 
town  was  good,  although  charging  them  as  liable  by  prescription.     R.  v.  Oswestry,  6  M.  &  S.  361. 

(<)  R.  V.  Inhab.  of  the  County  of  Surrey,  2  Camp.  455. 

(?/)  R.  V.  Inhab.  of  Oxfordshire,  16  East,  223.  There  was  no  evidence  to  show  in  respect  of  what  lands 
the  former  owner  of  the  whole  (Ld.  Cadogan)  repaired  the  bridge;  and  as  he  still  retained  part  of  the  estate, 
and  continued  to  repair  the  bridge,  there  was  no  evidence  to  charge  J.  S.,  except  that  Ld.  Cadogan  had  sold  him 
some  lands,  which  the  Court  held  to  be  insufficient  to  charge  him  with  the  obligation  to  repair.  Where  an 
individual  ratione  tenures  is  bound  to  repair  a  carriage  bridge,  he  is  not  bound  to  repair  a  foot-bridge,  though 
it  be  annexed  to  and  connected  with  the  carriage  bridge.     R.  v.  Inhab.  of  Middlesex,^  3  B.  &  Ad.  201. 

(x)  R.  V.  Duchess  of  Buccleugh,  1  Salk.  357;  3  Salk.  77;  6  Mod.  150;  Holt,  128. 

ly)  R.  V.  The  Mayor,  Sfc.  of  Stratford-upon-Avon,  14  East,  348.  The  terms  of  the  charter  itself  are  too 
long  to  be  introduced  here,  and  the  case  is  cited  merely  for  the  purpose  of  showing  how  far  parol  evidence 
of  the  cause  may  be  given  as  explanatory  of  the  doubtful  terms  of  a  charter. 

(z)  14  East,  348. 

'Eng.  Com.  Law  Reps.  xxiv.  128^    ^Id.  xxiii.  57. 
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sentnient  in  the  ISthof  Edw.  3,  by  the  men  o(  K.  against  the  bishop  of  Z., 
for  the  non-repairs  of  ihe  bridge,  on  which  the  jnry  negatived  the  UabiUty 
of  the  bishop,  and  went  on  to  find  that  the  bridge  had  been  bnilt  about 
sixty  years,  and  that  they  were  wholly  ignorant  who  of  right  was  bound 
to  repair  it,  the  verdict  being  followed  soon  af(er  by  a  grant  of  pontage  to 
the  men  of  K.  for  the  same  repairs,  were  admissible  documents,  as  material 
to  the  issue  [a)  (A). 
Defence.  An  individual,  or  the  inhabitants  of  any  district  inferior  to  a  county, 
may  give  any  matter  in  evidence  in  their  own  discharge  under  the  general 
issue  [b). 
Compe-  The  Stat.  1  Anne,  c.  IS,  s.  13,  reciting  that  many  private  persons,  and 

tency.^  *bodies  politic  or  corporate,  are  of  right  liable  to  tlie  repair  of  decayed 
^'°  bridges,  and  the  highways  thereto  adjoining,  but  that  because  the  inhabit- 
ants of  the  county,  riding  or  division  in  which  such  decayed  bridge  or  high- 
ways lie,  have  not  been  admitted  as  legal  witnesses  against  such  persons, 
enacts  that  the  evidence  of  the  inhabitants  shall  be  taken  and  admitted  in 
all  such  cases.  Previous  to  this  statute  such  witnesses  were  in  some  in- 
stances held  to  be  competent  on  the  ground  of  necessity  {c). 

BURGLARY  (^). 
Breaking.       On  an  indictment  for  burglary  it  is  essential  to  prove,  1st,  a  felonious 
breaking  and  entering;  2dly,  of  the  dwelling-house;  3dly,  in  the  night- 
time; 4thly,  with  intent  to  commit  a  felony. 

In  the  first  place,  it  is  a  question  of  fact  for  the  jury,  whether  the  pri- 
soner has  been  guilty  of  any  act  of  breaking;  but  whether  that  act  amounts 
to  a  burglarious  breaking,  is  a  pure  question  of  law.     There  nuist  be  evi- 
dence of  an  actual  or  constructive  breaking,  for  if  the  entry  was  obtained 
Proof  of    through  an  open  door  or  window,  it  is  no  burglary  (e).   But  the  lifting  of  a 
breaking-,    latch  (/)  (1);  taking  out  a  pane  of  glass;  lifting  up  of  folding-doors  (^); 

(a)  R.  V.  Lady  Sutton,  3  Nov.  &.  P.  569.  (b)  See  tit.  Highway  and  Prescription. 

(c)  See  R.  v.  Carpenter,  2  Show.  47.  It  has  been  said  that  inhabitants  are  competent  witnesses  on  in- 
dictments  against  the  county,  because  they  stand  indifferent,  every  man  being  for  his  own  convenience  con- 
cerned to  uphold  the  bridge,  and,  on  the  other  hand,  being  interested  not  to  subject  himself  to  an  useless 
charge.  Gilb.  L.  E.  240,  Loffl's  ed.  It  is,  however,  obvious  that  this  reason  is  applicable  only  in  cases 
where  the  mere  fact  of  repairs  is  disputed.     Ibid. 

(rf)  See  the  form  of  the  indictment,  and  the  necessary  averments,  Crim.  Pleadings. 

(e)  Fost.  107;  1  And.  114;  Saville,  59;  1  Hale's  P.  C.  551,  553,  556;  Summ.  81;  3  Ins.  64;  1  Haw.  c.  38. 
The  breaking,  which  is  sufficient  in  an  action  of  clausum  fregit,  will  not  always  be  sufficient  to  constitute 
a  burglary.     1  Haw.  c.  38;  1  Hale,  508,  527,  551. 

(/)  East's  P.  C.  487. 

(^)  Brown's  Case,  East's  P.  C.  487.  In  this  case  the  doors,  which  were  horizontal,  were  closed  by  their 
own  natural  weight,  without  any  interior  fastening;  but  in  CaUani's  Case,  (Russel,  903,  cor.  Ld.  Ellen- 
borough,  O.  B.  1809,)  which  was  similar,  except  that  the  trap-door  had  an  internal  bolt,  which  was  not  in; 
it  seems  that  the  Judges  were  of  opinion  that  the  lifting  up  of  the  door  was  not  a  sufficient  breaking.  Lift- 
ing up  tlie  flap  of  a  Irap-door  which  had  no  fastening,  but  was  kept  in  its  place  by  its  own  weight  merely, 
was  held  not  to  be  a  breaking;  but  the  unlocking  and  opening  a  door,  was  held  a  sufficient  breaking  out. 

(A)  (The  responsibilities  of  the  proprietors  of  a  toll-bridge,  are  not  the  same  as  those  of  common  carriers. 
The  latter  having  the  custody,  care,  and  control  of  the  goods  they  carry,  have  peculiar  opportunities  for 
combinations  and  collusions  with  robbers,  thieves,  &c.,  and  are  therefore  held  to  a  responsibility  so  high  that 
nothing  but  an  act  of  God,  or  the  enemies  of  the  country  will  excuse  them  from  liability  for  the  loss  of,  or 
injury  to  the  goods.  The  persons  and  properly  passing  a  bridge  are  not  subject  to  the  control,  nor  under 
the  care  of  the  proprietors  of  the  bridge,  and  are  not  exposed  to  all  the  dangers  to  which  goods  in  the  hands 
of  common  carriers  are  liable.  The  proprietors  therefore  are  not  liable  to  the  same  extent.  But  they  are 
boimd  to  use  at  least  ordinary  care  and  diligence  in  the  construction  of  the  bridge,  and  in  keeping  it  in 
proper  order,  and  for  any  injury  which  may  result  from  their  negligence  in  this  respect,  they  are  liable  in 
dam.igcs.  And,  query,  whether  tliey  arc  not  bound  to  the  utmost  care  and  vigilance,  and  liable  for  even 
slight  negligence.  Bridge  Company  v.  Williams,  9  Dana,  404.)  [Every  city,  county  and  district  in  South 
Carolina  is  bound  to  lay  off  and  keep  in  repair  its  own  roads,  bridges  and  causeways,  and  to  defray  the  ex- 
pense thereof.     Shoolhred  v.  Corporation,  Sfc.  2  Bay.  63.] 

(1)  [Sec  The  State  v.  Wilson,  1  Coxe's  Rep.  429,  ace] 
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breaking  of  a  wall  or  gates  which  protect  the  house  (h);  the  descent  down 
a  chimney  (/);  the  turning  of  a  Icey  where  the  door  is  loclced  on  the  inside  (k), 
constitutes  a  sufficient  breaking. 

Where  the  glass  of  the  window  was  broken,  but  the  shutter  within  was 
not  broken,  it  was  doubted  whether  the  breaking  was  sutTicient,  and  no 
judgment  was  given  (/). 

Where  an  entry  has  been  gained  without  any  breaking,  a  subsequent 
breaking  will  constitute  the  offence;  as  where  the  party  lifts  the  latch  of  a 
chamber-door  (m),  or  a  servant  raises  the  latch  of  his  master's  door  with 
intent  to  murder  or  rob  his  master  (7i). 

*It  has  been  doubted,  whether  a  guest  at  an  inn  can  be  guilty  of  burglary,  *277 
in  respect  of  breaking  his  own  chamber  door,  since  he  has  a  special  pro- 
perty in  the  chamber  (o).  Most  of  these  observations  apply  also  to  an 
indictment  for  by-eaking  out,  under  the  stat.  12  Ann.  c.  7,  s.  3,  which  was 
a  declaratory  Act,  and  for  which  the  stat.  7  &  8  G.  4,  c.  29,  s.  13,  is  now 
substituted. 

Some  part  of  the  house  must  be  broken;  it  is  not  sufficient  to  show  that 
a  box  was  broken  (/?);  and  it  seems,  that  in  favour  of  life,  cupboards, 
presses,  lockers,  and  other  fixtures,  which  merely  supply  the  place  of 
chests,  and  other  ordinary  utensils  of  household,  are  to  be  considered  as 
mere  moveables,  although  in  questions  between  the  heir  or  devisee  and  the 
executor,  they  may  with  propriety  be  considered  as  parts  of  the  freehold  {q) 
(A). 

A  constructive  breaking'  maybe  proved;  as  where  entrance  was  gained  Breaking, 
by  means  of  fraud,  stratagem,  or  threats,  with  a  felonious  design,  for  the  <=.onstruc- 
law  regards  such  means  in  as  heinous  a  point  of  view  as  actual  violence  (r).  ^^''^' 
Hence,  the  gaining  admission  by  raising  a  hue  and  cry,  and  bringing  a  con- 
stable, to  whom  the  owner  opens  the  door  (s),  under  pretence  of  busi- 
ness (^);  under  pretence  of  taking  lodgings  (^^);  under  a  judgment  against 
the  casual   ejector  obtained  by  false  affidavits  and  without  any  colour  of 
title  (a:);  by  fraudulently  persuading  an  inmate  to  give  admission  (y);  by 

R.  V.  Latprence,^  4  C.  &  P.  231.  Raising  a  sash  partly  before  open,  was  held  not  to  amount  to  a  breaking, 
to  sustain  a  conviction  for  house-breaking.  Smith''s  Case,  1  Ry.  &  M.  C.  C.  L.  178.  Where  the  sash-win- 
dow  was  closed  down,  not  fastened,  and  was  thrown  up  by  the  prisoner,  and  a  crow-bar  introduced  to  force 
the  shutters,  but  there  was  no  proof  that  any  part  of  tlie  hand  was  within  the  window;  held  not  to  amount 
to  an  entering  sufficient  to  constitute  burglary.     Rust^s  Case,  1  Ry.  Si,  M.  C.  C.  L.  183. 

(A)  1  Hale's  P.  C.  559.  (i)  East's  P.O.  485;  Cromp.  32;  Dalt.  253. 

(k)  Ibid.  487;  1  Hale,  552.  (/)  Chambers's  Case,  East's  P.  C.  487. 

(m)  R.  V.  Johnson,  East's  P.  C.  484;  1  Hale's  P.  C.  553. 

(n)  Kel.  67;  Pop.  14;  HuU.  20.     R.  v.  Binglose,  East's  P.  C.  488.     R.  v.  Gray,  Str.  481;  Dy.  99. 

(o)  Haw.  c.  38.  But  if  the  chamber  of  the  guest  be  broken  by  another,  the  dwelling-house  must  be 
alleged  to  be  the  innkeeper's,  and  a  guest  may  be  guilty  of  larceny  in  respect  of  goods  entrusted  to  him 
as  a  guest. 

(p)  Foster,  108.     [The  Slate  v.  Wilson,  1  Coxe's  Rep.  439.] 

(9)  Ibid.  109,  in  Gibbon's  Case.  (r)  1  Haw.  c.  38;  1  Hale's  P.  C.  .508, 527, 551. 

(s)  East's  P.  C.  405;  1  Haw.  c.  38,  s.  5;  3  Inst.  64;  Summ.  81. 

(0  Le  Motfs  Case,  Kel.  40;  1   Haw.  c.  38,  s.  8. 

(w)  R.  V.  Cassey  Sf  Colter,  Kel.  63.     And  see  Semple's  Case,  1  Leach,  484. 

(x)  R.  V.  Farre,  Ivel.  43. 

iy)  R.  V.  Ann  Hawkins,  East's  P.  C.  485,  MS.  Tracy  80,  &,  MS.  Sum.  The  prisoner,  in  the  absence  of 
the  famil}',  persuaded  the  boy,  who  kept  the  key  of  the  house,  to  let  her  in,  by  a  promise  of  a  pot  of  ale;  and 
after  admission,  and  whilst  the  boy  was  gone  for  the  ale,  she  robbed  the  house.  See  R.  v.  Le  Molt,  Kel.  42; 
East's  P.  C.  486,  494. 

(A)  (The  window  of  a  dwellin?-house  being  covered  with  a  netting  of  double  twine  nailed  to  the  sides, 
top,  and  bottom,  it  was  hela,  that  cutting  and  tearing  down  the  netting,  and  entering  the  house  through  the 
window  were  a  sufficient  entry  and  breakiBg  to  constitute  burglary.  Commonwealth  v.  Stephenson,  8 
Pick.  354.) 
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conspiracy  with  a  servant  (r);  or  lastly,  by  threats  of  violence  to  the  owner 
who  opens  the  door  of  his  house  (a),  is  sufficient  to  constitute  the  offence. 

Some  entry  must  be  proved.  If  thieves  by  threats  of  violence  induce 
the  owner  of  a  house  to  throw  out  his  money  to  them  in  the  night  time, 
which  they  take  up  in  the  owner's  presence,  the  offence  would  be  a  rob- 
bery, but  not  a  burglary  {h).  But  any  the  least  entry  is  sufficient,  by  means 
of  the  hand  (c)  or  foot,  or  even  by  an  instrument,  such  as  a  pistol  or  hook  [d). 
So,  it  seems,  that  the  discharging  a  loaded  gun  through  the  window  of  a 
dwelling-house  is  a  sufficient  entry  (e). 

But  the  entry  must  appear  to  have  been  made  with  the  immediate  intent 
*to  commit  a  felony,  as  distinguished  from  the  previous  intent  to  procure 
admission  to  the  dwelling-house.  Where  it  appeared  that  a  centre-bit  had 
penetrated  through  the  door,  chips  being  found  in  the  inside  of  the  house, 
yet,  as  the  instrument  had  been  introduced  for  the  purpose  of  breaking, 
and  not  for  the  purpose  of  taking  the  property,  or  committing  any  other 
felony,  it  was  held  that  the  entry  was  incomplete  (/"). 

If  Ji.  send  in  a  child  of  seven  or  eight  years  old  at  the  window,  who  takes 
goods  out  and  delivers  them  to  ^.,  who  carries  them  away,  it  is  a  burglary 
by  td.,  though  the  child,  for  want  of  discretion,  be  not  guilty  {g). 

It  is  not  essential  to  prove  that  the  entry  was  on  the  same  night  with  the 
breaking  {h),  provided  both  were  in  the  night. 

Secondly,  of  the  dwelling-house  of  another  [i).  It  is  to  be  considered, 
1st,  what  constitutes  a  dwelling-house;  2dly,  its  extent;  3dly,  proof  of 
ownership. 

1st.  A  dwelling-house  is  constituted  by  a  permanent  inhabitancy  of 
the  house.  Mere  inclosed  ground,  or  a  booth,  or  tent,  is  not  a  dwelling- 
house  {k)\  but  a  hay-loft  above  a  stable  is,  if  inhabited, although  it  be  rated 
as  appurtenant  to  the  stable  (/).  Chambers  in  the  inns  of  court,  and  in 
colleges  within  the  Universities,  are  dwelling-houses  [m). 

An  actual  inhabitancy  previous  to  the  offence  is  essential;  and  therefore, 
although  goods  have  been  brought  into  a  house,  and  possession  taken  with 
a  view  to  inhabitancy,  yet  no  burglary  can  be  committed  by  breaking  into 
the  house  previous  to  actual  residence  by  the  owner  or  some  of  his  family  (n). 


Dwelling- 
house, 
what  is. 

Inhabit- 
ancy. 


(?)  Where  a  servant  lets  another  in  to  commit  a  burglary,  it  is  burglary  in  both.  Cornwall's  Case,  East's 
P.  C.  486;  2  Str.  881;  4  Bl.  Comm.  227;  10  Str.  433;  1  Hale,  553. 

(a)  East's  P.  C.  486;  2  MS.  Sum.  298;  1  Hale,  553;  1  Haw.  c.  38,  s.  4;  East's  P.  C.  491.  Where,  how- 
ever, the  servant,  by  the  assent  of  tiie  master,  lets  in  robbers,  under  an  agreement  with  them  to  rob  the 
house,  it  seems  to  be  doubtful  whether  the  act  be  burglarious.  See  East's  P.  C.  486;  and  Eggington's  Case, 
Ibid.  494. 

(6)  1  Hale,  505;  East's  P.  C.  486;  1  Haw.  c.  38,  s.  3;  Sav.  59;  Cromp.  31,  contra.     Dalt  c.  151,  s.  3. 

(c)  R.  V.  Gibbons,  Fost.  107.  East's  P.  C.  490;  where  the  prisoner  cut  a  hole  in  the  shutters  of  a  dwell- 
ing-house, through  which  he  put  his  hand  and  took  out  watches. 

(d)  3  Inst.  64;  East's  P.  C.  490. 

(e)  See  East's  P.  C.  490;  1  Haw.  c.  38,  s.  7;  1  And.  115;  Ld.  Hale,  (1  P.  C.  555,)  says  that  it  does  not 
make  a  burglary;  but  adds  a  quare. 

(/)  R.  V.  Hughes  and  others,  1  Leach,  452;  East's  P.  C.  491. 

{g)  1  Hale,  565,  6. 

(A)  Ibid.  551,  557;  East's  P.  C.  491.  An  entry  sufficient  to  constitute  a  burglary  is  also  sufficient  under 
the  statutes  against  housebreaking  in  the  day-time,  under  the  stat.  1  Edw.  6,  c.  12,  s.  6;  39  Eliz.  c.  15.  Fost. 
108.     See  the  late  stat.  7  &  8  G.  4,  c.  29,  s.  12  &  14. 

(t)  A  mansion,  the  breaking  which  may  constitute  a  burglary,  includes  the  walls  or  gates  of  a  town  and 
churches. 

{k)  Haw.  c.  39,  s.  17.  (J)   Turner's  Case,  East's  P.  C.  492. 

(m)  Hale,  556;  Haw.  c.  38,  s.  1. 

Cn)  R.  v.  Lyon  and  Miller,  Leach,  221.  East's  P.  C.  497;  Haw.  c.  38,  s.  11.  Mallard's  Case,  East's  P.  C. 
498,  where  the  former  tenant  had  quitted  the  house,  and  the  in-coming  tenant  had  put  alt  his  goods  into  the 
house,  and  had  frequently  been  there  in  the  day-time,  but  neither  he  nor  any  part  of  his  family  had  ever 

(1)  [In  an  indictment  for  burglary,  the  words  "mansion  house"  sufficiently  describe  a  dwelling-house. 
Commonwealth  v.  Pennock,  3  Serg.  &  Rawle,  199.J 
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Nor  where  the  inhabitancy  is  casual,  and  for  a  particular  purpose,  as,  where 
a  workman  sleeps  in  an  unfinished  house  (o),  or  an  agent  is  placed  in  the 
house  to  watch  thieves  or  goods  (jo). 

But  where  there  has  been  an  actual  inhabitancy,  by  the  owner  or  his  Animus 
servants  sleeping  in  the  house,  a  burglary  may  be  committed  in  the  absence  revertendi. 
of  the  owner  and  all  his  family,  provided  the  house  has  not  been  aban- 
doned, and  there  be  an  intention  to  return  to  the  house  {q).     But  in  all 
such  cases  *the  inquiry  as  to  the  intention  to  return  is  material,  and  should     *279    ~ 
be  distinctly  proved. 

Where  the  owner  of  the  house,  at  the  latter  end  of  the  summer  quitted 
the  house,  which  he  had  generally  used  for  a  summer  residence,  and  took 
away  great  part  of  the  furniture,  and  had  not  then  come  to  any  settled 
resolution  whether  he  would  return  or  not,  but  said  that  he  was  rather 
inclined  totally  to  quit  the  house,  and  let  it  for  the  remainder  of  the  term, 
and  the  house  was  broken  and  robbed  the  January  following,  the  Court 
held,  that  under  the  circumstances  the  house  could  not  be  considered  as  his 
dwelling-house  (r). 

2dly.  Extent  of  the  dwelling-house. — The  term  dwelling-house  compre-  Extent, 
hends  all  buildings  within  the  curtilage  or  enclosure  is),  all  under  the  same 
range  of  building  and  roof,  such  as  the  buttery  of  a  college  (^);  and  it  was 
formerly  sufficient  if  the  building  adjoined  the  dwelling-house,  and  it  ap- 
peared to  the  jury  that  it  was  occupied  as  parcel  of  the  dwelling-house, 
although  there  were  no  common  curtilage  and  enclosure,  or  internal  com- 
munication ill),  such  as  a  barn,  stable,  cow-house,  dairy-house  or  the  like, 
or  a  back  house  eight  or  nine  yards  distant  from  the  dwelling-house,  and 
connected  only  by  a  pale  extending  between  them  {x).  But  now  by  the 
Stat.  7  &  8  G.  4,  c.  29,  s.  13,  no  building,  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be 
part  of  such  dwelling-house  for  the  purpose  of  burglary,  or  for  any  of  the 
purposes  aforesaid,  unless  there  shall  be  a  communication  between  such 
building  and  dwelling-house,  either  immediate  or  by  means  of  a  covered 
and  inclosed  passage  leading  from  the  one  to  the  other  (A). 

slept  there;  it  was  held  by  Buller,  J.  that  no  burglary  could  be  committed  there.  The  same  point  was 
decided  by  Grose,  J.  in  another  case.     See  East's  P.  C.  498. 

(rt)  Where  an  executor  puts  servants  into  the  iiouse  which  belonged  to  him,  as  executor,  it  seems  that  burglary 
may  be  committed  there.  R.  v.  Jones  and  Longman,  East's  P.  C.  499.  If  a  servant  live  in  a  house  of  the 
master  at  a  yearly  rent,  it  is  the  house  of  the  servant,  though  he  has  it  by  reason  of  the  service.  R.  v.  Jervis, 
1  R.  &  M.  7. 

(p)  Browii's  Case,  East's  P.  C.  501.  Smith''s  Case,  East's  P.  C. 497;  1  Hale,  557.  Harrises  Case,Leach, 
808;  East's  P.  C.  498.  R.  v.  Davis,  East's  P.  C.  499.  Where  a  servant  with  his  family  inhabited  part  of 
the  house  of  business  of  a  company,  the  whole  being  open  to  him,  and  he  and  his  family  were  the  only 
persons  dwelling  there,  held  that  it  might  properly  be  described  as  his  dwelling-house;  and  semhle,  it  might 
also  have  been  laid  as  the  house  of  the  company.      WitVs  Case,  1  R.  &,  M.  C.  C.  L.  248. 

{q)  1  Hale,  550;  1  Haw.  c.  38;  East's  P.  C.  496;  Summ.  82.  R.  v.  Murray  and  Harris,  East's  P.  C.  496; 
Fost.  77;  J.  Nicholls,  the  owner  of  the  house  at  Westminster,  took  a  jourm  y  into  Cornwall,  with  intent  to 
return,  and  sent  his  wife  and  family  out  of  town,  and  left  the  key  with  a  friend  to  look  after  the  house;  after 
he  had  been  gone  a  month,  the  house  was  broken  and  robbed  in  the  night-time;  in  a  month  afterwards  he 
returned  with  his  family  and  inhabited  the  house;  and  adjudged  to  be  burglary,  O.  B.  10  Will.  3.  In  the 
case  of  R.  v.  Kirkham  and  Ellison  (Lane.  Sp.  Ass.  1817),  Wood,  B.  held  that  the  offence  of  stealing  in  a 
dwelling-house,  under  the  stat.  12  Anne,  had  been  committed,  although  the  owner  and  his  family  had  left 
the  house  six  months  before,  having  left  the  furniture,  and  intending  to  return. 

(r)  Nutbrown's   Cases,  Fost.  176;  East's  P.  C.  496. 

(s)  1    Hale,  558,  559;  Haw.  e.  38,  s.  12;  East's  P.  C.  492. 

(0  R.  v.  Maynard,  East's  P.  C.  501.  («)  Brown's  Case,  East's  P.  C.  493. 

(x)  So  held  by  all  the  Judges  in  1665.  See  1  Hale,  558,  559;  1  Haw.  c.  38,  s.  12;  3  Inst.  64,  65;  4  Bl. 
Comm.  225;  Dalt.  c.  151,  s.  4;  East's  P.  C.  492. 

(A)  (Burglary  can  only  be  committed  in  a  dwelling-house,  or  such  out  buildings  as  are  necessary  to  it 
as  a  dwelling.  Therefore  it  is  not  burglary  to  break  the  door  of  a  store  situate  within  three  feet  of  the 
dwelling,  and  inclosed  in  the  same  yard.    State  v.  Langford,  1  Dev.  253.    But  burglary  may  be  committed 
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In  GarlctficPs  Case  {y)  the  jury  found  specially  that  the  prisoner  in  the 
night-time  broke  into  an  out-house  in  the  possession  of  G.  S.,  and  occupied 
by  iiini  with  his  dwelHiig-house,  and  separated  therefrom  by  an  open  pas- 
sage eight  feet  wide,  and  that  the  said  out-house  was  not  coimected  with 
the  said  dwelUng-house  by  any  fence  inclosing  both.  And  the  Judges 
■were  of  opinion  that  there  should  be  jndgment  for  the  prisoner,  for  the  jury 
should  have  found  it  parcel  of  the  dwelling-house  if  it  were  so  (z). 

In  Eggingtoii's  Case  (a)  it  appeared  that  a  manufactory  was  carried  on 
*280  *in  the  centre  of  a  large  pile  of  building,  in  the  wings  of  which  several 
persons  lived,  but  they  had  no  internal  comnuinication;  that  the  roofs  were 
connected,  and  the  entrances  to  all  were  from  the  same  common  enclosure. 
And  all  the  Judges  held  that  the  centre  building  could  not  be  considered 
as  parcel  of  any  of  the  dwelling-houses,  and  could  not  be  considered  as 
under  the  same  roof,  although  the  roofs  were  connected. 
Ownership.  The  ownership  and  situation  of  the  dwelling-house  must  be  proved  as 
it  is  laid  in  the  indictment,  and  in  the  proper  county.  Since  the  consider- 
ation of  ownership  is  sometimes  rendered  complicated  by  the  circumstances 
of  the  number  of  owners,  and  the  nature  of  their  interests,  it  will  be  desi- 
rable to  class  the  cases  as  follow  : 

The  first,  including  those  cases  where  one  person  alone,  by  himself  or 
his  agents,  occupies  the  whole  dwelling-house  or  curtilage  : 

Sdfy.  Where  several  persons  severally  occupy  distinct  parts  of  the  same 
dwelling-house  : 

3dly.  Where  several  persons  jointly  occupy  the  same  dwelling-house. 

1st.  Where  a  person  in  his  own  right,  by  himself  or  his  agents,  occupies 
the  dwelling-house. — In  such  case,  the  ownership  must  be  laid  in  the  siio 
Jure  occupant,  and  the  inhabitancy  by  his  family,  his  servants,  or  even  his 
guests  in  his  own  absence,  will  support  the  allegation  that  the  dwelling- 
house  is  his  (6).  And  even  where  a  feme  covert  lives  apart  from  her  hus- 
band, the  dwelling-house  must  be  laid  as  his  (c).  And  this  rule  holds  in 
the  case  of  all  persons  who  occupy  as  mere  agents  or  servants  of  another. 
Apartments  in  the  King's  palaces,  or  in  the  houses  of  noblemen  for  their 
stewards  or  chief  servants,  must  be  laid  as  the  mansion-houses  of  the  King 
or  noblemen,  as  has  been  long  ago  adjudged  in  the  instances  of  Somerset- 
house  and  White-hall,  and  more  recently  in  that  of  Chelsea  Hospital  ;  for 
in  all  such  cases  the  occupation  is  in  a  representative  capacity,  and  in  point 

iy)  East's  P.  C.  493,  Som.  Lent.  Ass.   1776. 

{z)  Ld.  Hale  seems  to  intimate,  that  if  the  prosecutor  were  to  hold  the  out-house  as  tenant  to  one,  and 
the  dwelling'-house  as  tenant  to  another,  burglary  could  not  be  committed  in  the  out-house,  however  proxi- 
mate to  the  dwellinsj-house  its  situation  might  be  (1  Hale,  559);  but  this  doctrine  is  justly  questioned  by 
Mr.  East  in  his  P.  C.  493.  It  is  difficult  to  conceive  how  the  title  under  which  the  legal  occupant  of  an 
out-house  holds  it  can  affect  the  question  whetiier  it  be  or  be  not  a  parcel  of  the  dwelling-house.  It  is 
very  possible  that  a  man  may  hold  different  parts  of  the  same  entire  dwelhng-house  under  different  owners; 
and  the  principle,  if  well  founded,  wou!d  equally  apply  to  such  a  case. 

(a)  Staff.  Spring.  Ass.  J 801,  East's  P.  C.  494. 

(b)  East'.s  P.  C.  500;  Haw.  c.  38,  s.  13,  14;  I  Hale,  522,  557;  Kel.  27. 

(c)  Farr's  Case,  Kcl.  43. 

in  a  house  in  the  city,  in  which  the  prosecutor  intended  to  reside  on  his  return  from  his  summer  residence 
in  the  country,  and  to  which  on  going  into  the  country  he  had  removed  his  furniture  from  his  former 
residence  in  town,  though  neither  the  prosecutor  nor  his  family  had  ever  lodged  in  the  house  in  which  the 
crime  was  charged  to  have  been  committed,  but  merely  visited  it  occasionally.  Com'lh  v.  Brown,  3  Rawle,  207, 
See  also  Stale  v.  Mahney,  Chariton's  Rep.  84.  [In  North  Carolina,  burglary  may  be  committed  in  a  house 
standing  nnar  enough  to  the  dwelling-house  to  be  used  with  it  as  appurtenant  to  it,  or  standing  in  the  same 
yard,  wlielher  the  yard  be  open  or  enclosed.  The  State  v.  Twilly,  1  Hayw.  102.  The  State  v.  Wilson, 
ibid.  242. 

In  South  Carolina,  to  break  and  enter  by  night  into  a  store-house  in  which  no  one  sleeps,  which  has  no 
internal  communication  with  the  dwelling-house,  and  is  not  connected  with  it,  except  by  a  fence,  is  not  bur- 
glary.    The  State  v.  Ginns,  1  Nott  &  M'Cord,  583.]) 
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of  law,  is  not  the  inhabitancy  of  the  servant  or  agent,  but  of  the  lord  or 
proprietor  of  the  mansion  {d). 

2dly.  Where  several  are  severally  possessed  of  distinct  parts  of  the  same 
dwelling-house  : 

Where  a  house  once  entire  is  actually  converted  into  two  by  partitions, 
without  internal  communication,  and  the  parts  are  inhabited  by  different 
persons,  they  are  distinct  dwelling-houses. 

Ill  Joneses  case,  a  house  was  so  divided  for  the  purpose  of  accommodat- 
ing two  partners,  each  of  whom  paid  his  own  separate  household  expenses, 
but  the  rent  and  taxes  were  paid  jointly  out  of  the  partnership  fund.  A 
burglary  having  been  committed  in  one  part,  it  was  laid  in  the  indictment 
to  be  the  dwelling-house  of  the  partners  jointly ;  and  the  Court  held  that  it 
ought  to  have  been  laid  in  the  separate  occupant,  and  the  jury  were  direct- 
ed to  acquit  the  prisoner  of  the  capital  part  of  the  charge  (e). 

If  the  owner  of  an  entire  house  inhabit  part,  and  let  part  to  a  lodger,  and 
there  be  a  common  entrance  for  both,  the  whole  remains  the  dwelling-house 
of  the  owner,  and  must  be  so  laid,  although  the  part  occupied  by  the  lodger 
or  lessee  be  broken  (/).  But  if  the  owner  inhabit  part,  and  let  another 
part  *to  a  tenant,  and  the  part  so  let  be  entirely  separted  from  the  rest  of  *2si 
the  dwelling-house,  then  if  the  tenant  inhabit  the  part  so  separated,  and  it 
be  broken  into,  it  must  be  laid  to  be  his  dwelling-house  [g).  And  if  in  such 
case  the  tenant  did  not  inhabit  his  part  so  separated,  either  by  himself  or 
by  his  servant  or  family,  the  breaking  that  part  would  not  amount  to  a 
burglary  (A). 

Where  A.  let  off  a  cellar  from  the  house,  to  which  there  was  no  entrance 
but  from  the  street,  to  B.,  and  also  let  a  chamber  to  B.,  which  was  part  of 
the  remainder  of  the  house  inhabited  by  A,,  and  the  cellar  was  broken  in 
the  night-time,  it  was  held  that  the  ownership  was  to  be  laid  in  Ji.  (i).  And 
this  seems  to  be  the  necessary  consequence  of  two  former  rules  considered 
in  connection  ;  for,  in  the  first  place,  ^.'s  occupation  of  the  cellar,  together 
with  the  chamber  which  he  inhabited,  rendered  the  breaking  burglarious 
as  far  as  regarded  the  inhabitancy,  or  in  other  words,  it  was  parcel  of  a 
dwelling-house;  and  according  to  another  rule,  the  ownership  of  that 
dwelling-house  was  not  in  B.  but  in  ^.,  who  continued  to  occupy  part. 

A  guest  at  an  inn  has  no  possession  as  distinct  from  that  of  the  landlord, 
and  therefore  if  his  chamber  be  broken  it  must  be  laid  to  the  dwelling- 
house  of  the  landlord  (k). 

If  a  lodger  at  an  inn  open  the  latch  of  his  own  chamber-door  with  a 
felonious  intent  in  the  night-time,  it  is  said  that  he  does  not  commit  a 
burglary  (/) ;  but  that  if  he  break  the  chamber-door  of  another  lodger  or 
guest,  he  is  guilty  of  burglary  (m). 

Where  a  house  is  let  to  several  lodgers  or  inmates,  and  the  owner  in- 
habits elsewhere,  each  separate  apartment  is  the  dwelling-house  of  the 
lodger  by  reason  of  his  separate  inhabitancy.  So  burglary  may  be  com- 
mitted by  breaking  into  chambers  in  the  inns  of  court,  or  in  colleges,  and 

{d)  East's  P.  C.  500.     Ann  Hawkins's  Case,  Yost  38.     Picketfs  Case,  EsisVsV.  C.  501. 

(e)  R.  V.  Jones,  Leach,  607;  East's   P.  C.  504.     As  to  the  rating  houses  separated  or  united  as  distinct 
houses,  see  Tracy  v.  Talbot,  Salk.  532. 

(/)  Kel.  84;  4  Bl.  Uomm.  225.     Lee  v.  Gansel,  Cowp.  ];  East's  P.  C.  505,  6.     Dictum  of  Holt,  C.  J.  R. 
V.  Carroll,  East's  P.  C.  586;  Leach,  273. 

ig)  East's  P.  C.  507. 

(A)  Ibid.  (i)  Gibson's  Case,  East's  P.  C.  508. 

{k)  1  Hale,  554,  557.     R.  v.  Prosser,  East's  P.  C.  502;  where  it  seems  that  a  landlord  cannot  be  guilty 
of  burglary  in  breaking  open  the  chamber  of  his  guest.     East's  P.  C.  502;  Kel.  84.     But  see  Dalton. 

(Z)  1  Hale,  554.     Qu.  Kel.  69.  (m)  Ibid. 
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each  must  be  laid  to  be  the  dwelling-house  of  him  who  inhabits  it  suo 
jure  {ii). 

3dly.  Where  several  are  in  joint  occupation  of  the  dwelling-house  suo 
jure,  the  dwelling-house  is  that  of  all,  and  must  be  so  laid. 

Where  the  buttery  of  a  college  is  burglariously  broken,  it  must  be  laid 
to  be  the  dwelling-house  of  the  master,  fellows  and  scholars  (o). 

Thirdly,  in  the  night-time, — That  is  where  there  is  not  sufficient  day- 
light for  discerning  the  face  of  a  man  ( jo).  The  light  of  the  moon  is  imma- 
terial {q).  Both  the  breaking  and  entering  must,  it  is  said,  be  in  the  night 
{r),  but  it  is  not  essential  that  both  should  be  done  on  the  same  night. 

Fourthly,  luith  a  felonious  intent. — This  may  be  to  commit  a  felony  at 
common  law,  as  a  murder,  larceny  or  rape  {s),  or  a  felony  by  statute;  for 
such  a  felony  possesses  all  the  incidents  of  a  felony  at  common  law  {t). 

*Evidence  that  larceny  was  committed  is  prima  facie  evidence  of  an 
entry  with  a  felonious  intent  {u).  The  felony,  or  the  intent,  must  be  proved 
as  laid. 

If  an  intent  to  steal  be  alleged,  it  is  not  sufficient  to  prove  an  intent  to 
rescue  goods  seized  by  an  excise  officer  (a*).  If  the  intent  be  alleged  to  kill, 
it  is  insufficient  to  prove  an  intent  to  maim  {y).  If  an  intent  be  laid  to  steal 
the  goods  o{  A.  it  is  not  sufficient  to  prove  an  intention  to  steal  the  goods 
of^.  (z).  If  an  actual  larceny  be  alleged,  it  is  not  sufficient  to  prove  a  mere 
intention  to  steal  («). 

If  a  servant  in  conspiracy  with  another  let  him  into  the  house,  it  is 
burglary  in  both  [b).  Where  several  are  concerned,  the  entry  of  one  is  the 
entry  of  all;  and  although  some  stand  on  the  outside  to  keep  watch,  all  are 
equally  guilty  of  burglary  (c). 

If  a  burglar  in  one  county  convey  the  goods  into  another  county,  where 
he  is  convicted  of  larceny,  he  may  be  ousted  of  his  clergy  by  proof  of  the 
burglary  in  the  former  county  {d). 


Principal 
and  acces- 
sory. 


Evidence 
in  case  of 
larceny. 


Proof  in 

action 

against. 


BYE-LAW. 

Debt  for  penalty  on.  See  Butchers^  Company  v.  Money,  1  H.  B.  370. 
Willis,  384.     Wentw.  Ind.,  501.     Com.  Dig,  tit.  Bye-Law. 

CANCELLATION.     See  DEED. 

CAPTION.     See  REPLEVIN. 

CARRIERS. 

In  an  action  against  carriers  for  negligence  or  other  improper  conduct, 
in  respect  of  the  carriage  of  goods  or  persons,  whether  the  declaration  be 
founded  in  assumpsit  for  breach  of  the  defendant's  undertaking,  or  in  tort 
for  breach  of  duty,  it  is  necessary  to  prove,  1st,  a  contract  express  or 


(n)   Trapshaw's  Case,  Leach,  478;  East's  P.  C.  506,     (o)  R.  v.  Maynard,  East's  P.  C.  501, 
{p)  Haw.  c.  38;  3  Inst,  63;  Sav.  47;  1  Hale,  550;  9  Co.  66;  Cro.  Eliz.  583.     Formerly  it  was  held  to  be 
burglary  if  committed  between  sunset  and  sunrise.     East's  P.  C.  509;  Haw,  c.  38, 

iq)  East's  P.  C.  .509,  (r)  Cromp.  33;  8  Edw.  2.     East's  P.  C.  509, 

(8)   East's  P.  C.  509;  1  Hale,  559,  561;  Kel,  67;  1  Show.  53.     As  to  a  rape,  see  R.  v,  Locost  and  Villers, 
Kei.  30;  1  H:.Ie,  5G0,  562.     Gray's  Case,  Sir.  481. 

~        ~  "  ■     ~  ~    "  (u)  Kel.  30;  1  Hale,  560. 

(j/)  East's  P,  C.  513. 

(o)  R.  V.  Vandercomb  and  AbboU,  East's  P.  C.  514. 
U;  1  Hale,  555;  1  Haw.  C.  38;  10  St.  Tr.  433.  It  has 
been  said  tl)at  tlie  servant  in  such  case  is  guilty  of  larceny  only  (Dalt.  c.  151);  but  since  they  both  act  in 
the  commission  of  the  same  crime,  it  seems  that  it  must  be  burglary  in  both  or  neither,  and  the  breaking 
and  entry  by  one  is  the  act  of  both. 

(c)  1  Hale,  439,  555;  1  Haw,  c,  38;  Kel.  Ill,  161;  Fost,  350,  353, 

(d)  See  tit,  CEaiiFicATE. 


(0  R.  V.  Dohhs,  East's  P.  C.  513;  1  Hale,  561, 
(x)  R.  V.  Kniirld  and  Roffey,  East's  P.  C.  510. 
(z)  R.  V.  Jenks,  Leach,  896;  East's  P.  C.  514. 
(fc)  Cornwall's  Case,  East's  P.  C.  486;  1  Str. 
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implied;  2dly,  the  delivery  of  the  goods;  and  3dly,  the  defendant's  breach 
of  promise  or  duty. 

1st.  The  action  is  founded  either  upon  an  express  and  special  contract,  Proof  of 
or  an  implied  one.    Where  an  express  contract  exists,  it  n)ust  be  relied  upon  contract, 
and  proved;  for  where  there  is  an  express  contract,  none  can  be  implied  (e). 
*The  plaintiff  usually  relies  upon  an  implied  contract,  proving  that  the  de-     *283 
fendant  is  a  common  carrier  as  alleged  in  the  declaration,  and  that  the  goods  Implied 
in  question  were  delivered  to  one  acting  as  his  agent  at  the  office,  ware-'^""^'''^'^**    ~ 
house,  or  other  place  of  business,  or  to  an  agent  conducting  his  coach  or 
waggon  in  its  usual  course  (/)  (A)  (1). 

Where  there  is  but  one  contract  for  the  carriage,  and  the  carrier  receives 
the  whole  consideration,  he  is  liable  for  the  loss  of  goods  arising  before  the 
delivery,  although  it  takes  place  whilst  the  goods  are  in  the  possession  of 
another  for  the  purpose  of  custody  or  of  cartage,  although  the  profits  in 
respect  of  such  custody  or  cartage  are  allowed  to  the  latter  by  the  carrier, 
and  although  that  fact  be  known  to  the  owner;  for  as  between  the  owner 
and  the  carrier,  such  third  person  is  merely  the  agent  of  the  carrier  {g). 

(e)  See  tit.  Assumpsit.  yWhiixng  v.  Sullivan,  7  Mass.  Rep,  107.]  Wiiere  the  plaintiffs  declared  in  the 
genera!  form,  and  it  appeared  that  the  course  of  deuhnor  was,  that  the  plaintiffs  paid  an  annual  sum  for  the 
carriage  of  parcels  between  London  and  Dover,  and  that  on  the  delivery  of  each  parcel  the  defendants  gave 
a  written  acknowledgement,  stating  their  undertaking  to  carry  and  deliver  tlie  same  safely,  fire  and  robbery 
excepted,  it  was  held  to  be  a  fatal  variance.  Latham  v.  Ruitey,^  2  B.  &,  C.  20;  3  D.  &,  R.  211;  3  Starkie's 
C.  143.  As  to  the  riglit  of  a  vendor  or  vendee  to  niaintriin  tlie  action,  see  tit.  Vendor.  In  the  case  of 
Sioain  v.  Shepherd,  cor.  Parke,  J.,  York  Suinm.  Assizes,  1832,  there  was  an  order  in  writing  for  goods  to 
be  sent  by  a  particular  carrier;  the  goods  being  lost  the  vendor  brought  the  action,  and  his  agent  swore  that 
tfie  course  of  dealing  was  that  the  vendee  had  a  right  to  return  all  goods  which  did  not  suit  him,  and 
that  the  vendor  paid  for  the  carriage;  Parke,  J.,  held  that  it  was  a  question  for  the  jury  whether  the  pro- 
perty passed  by  the  delivery  to  the  carrier. 

(/)  Where  the  only  proof  of  the  defendant's  being  a  carrier  from  London  was  that  he  kept  a  booking- 
office,  and  that  on  a  board  at  the  door  were  painted  the  words  "  conveyances  to  all  parts  of  the  world,"  Lord 
Tenterden  was  of  opinion  that  this  was  not  sufficient,  there  being  in  London  booking-offices  not  belonging 
to  carriers.  Upstone  v.  Slark,^  2C.  &  P.  598.  Qu.  whether  this  was  not  sufficient  evidence  to  go  to  a  jury. 
See  further,  Gilbert  v.  Dale,^  5  Ad.  &  Ell.  543.  Where  a  railroad  Act  enabled  the  company  to  carry  pas- 
sengers and  goods,  and  contained  also  a  clause  requiring  notice  of  action  to  be  given  in  respect  of  anything 
done  in  pursuance  of  such  Act,  a  loss  having  arisen  by  the  carriages  getting  f)ff  the  railroad,  in  consequence 
■of  cattle  having  strayed  thereon,  through  the  insufficiency  of  the  fences  made  by  the  company,  it  was  held, 
that  having  availed  themselves  of  the  permission  given  by  the  Act  to  carry  goods,  they  thereby  became 
common  carriers,  and  liable  as  such,  and  that  the  action  being  brouglit  against  them  as  such,  no  notice  of 
action  was  necessary.     Palmer  v.  Grand  Junction  Railway  Company,  4  Mee.  &  W.  747;  7  Dowl.  232. 

(§■)  Hyde  and  another  v.  The  Mersey  and  Trent  Navigation  Company,  5  T.  R.  389.  The  defendants, 
carriers  from  A.  to  B.,  charged  and  received  for  the  amount  of  cartage  from  a  warehouse  at  B.,  where  they 
usually  unloaded,  but  which  did  not  belong  to  them,  to  the  consignee's  house;  and  it  was  held,  that  they 
were  responsible  for  the  loss  of  the  goods  destroyed  in  that  warehouse  by  an  accidental  fire,  although  they 
allowed  (with  the  knowledge  of  the  consignee)  all  the  profits  of  the  cartage  to  another  person.  But  where 
the  contract  was  to  carry  goods  from  S.  to  M.,  to  be  forwarded  from  M.  to  N.;  and  according  to  the  course 
of  business  such  goods  were,  on  their  arrival  at  M.,  immediately  delivered  to  a  carrier  to  be  carried  to  N.  on 
payment  of  the  carriage  to  M.,  and  if  no  carrier  were  ready,  were  deposited  in  the  carrier's  warehouse  at 
M.,  for  which  no  charge  was  made,  till  they  could  be  delivered  to  a  carrier  to  N.;  and  no  carrier  to  N.  being 
ready  on  the  particular  occasion,  the  goods  were  deposited  in  the  warehouse,  and  destroyed  by  an  accidental 
fire;  it  was  held,  that  the  defendants  were  not  liable.  Garside  v.  Proprietor  of  Trent  and  Mersey  Naviga- 
tion, 4  T.  R.  5S2.     So  where  A.  B.  C.  Sf  D.  agreed  to  carry  goods  from  London  to  France,  and  there  to 

(A)  (The  owners  of  a  steamboat  undertaking  to  tow  a  freight  boat  for  hire,  are  not  quoad  hoc,  common 
carriers.  Caton  v.  Bunney,  13  Wend.  387.  A  person  once  a  common  carrier,  ceases  to  be  liable  in  that 
character  if  it  be  shown  that  he  has  abandoned  the  business.  Satlerlee  v.  Groat,  1  Wend.  272.  The  pro- 
prietors of  steamboats  are  common  carriers — but  may  exclude  all  persons  of  bad  character  or  habits,  or  who 
refuse  to  obey  the  regulations  for  the  government  of  tiie  steamboat,  and  they  may  rightfully  inquire  into 
the  habits  or  motives  of  passengers  who  offer  themselves.     Jencks  v.  Coleman,  2  Sumner,  C.  C.  R.  221.) 

(1)  [Where  A.  agreed  with  B.  a  common  carrier,  for  the  carriage  of  goods,  and  B.  without  A.'s  direction 
agreed  for  the  carriage  with  C,  who  without  A.^s  knowledge  agreed  witii  D.  a  third  carrier;  it  was  held 
that  A.  might  maintain  an  action  against  D.  for  not  delivtring  the  goods,  and  that  by  bringing  the  action 
he  affirmed  the  contract  made  with  D.  by  C.  and  could  not  afterwards  recover  from  B.  Sanderson  v.  Lam- 
berion,  6  Binney,  129.] 

'Eng.  Com.  LawReps.  ix.  10.    2/d  xii.  280.    ^jd,  xxxi.  333. 
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Where  A.,  a  part-owner  in  several  coaches,  made  a  contract  with  B.  for 
the  carriage  of  parcels  which  he  was  in  the  habit  of  sending  to  various 
places,  it  was  held  that  this  was  binding  on  all  the  co-part-owners,  as  well 
those  who  became  partners  after  the  contract,  as  those  who  were  partners 
before  {h). 
Express  Where  the  defendant  is  not  a  common  carrier,  it  is  necessary  to  prove 

contract,  what  the  terms  of  the  defendant's  undertaking  were.  If,  although  he  was 
not  a  carrier,  he  expressly  undertook  to  carry  the  goods  safely  and  securely, 
he  will  be  liable  for  any  damage  which  they  sustain  {i)  (i). 

If  any  receipt  was  given  on  the  delivery  of  the  goods,  it  should  be  pro- 
duced {k)\  and  if  an  entry  was  made  in  the  defendant's  book,  notice  should 
*2S4  ""be  given  to  produce  it,  and  also  the  way-bill,  if  the  goods  were  sent  by  a 
coach.  It  should  also  be  proved  what  orders  were  given  at  the  time,  as  to 
the  carriage  of  the  goods,  and  place  of  destination,  and  what  was  the  written 
direction  upon  them. 

Where  there  is  no  privity  of  contract  other  than  arises  from  ownership, 
it  should  appear  from  the  evidence  that  the  plaintiff  was  the  owner  of  the 
goods,  for  if  the  vendor  of  goods  deliver  them  to  the  carrier  by  order  of  the 
vendee,  at  whose  risk  they  are  sent,  the  vendor  is  the  mere  agent  of  the 
vendee,  and  the  action  should  be  brought  by  the  latter  (/);  and  if  the  action 
were  brought  by  the  vendor,  he  would  be  nonsuited.  Where  goods  were 
shipped  and  described  in  the  bill  of  lading  to  have  been  shipped  by  order 
and  on  account  of  the  consignee,  it  was  held  that  no  property  could  be 
recognized  but  that  specified  in  the  bill  of  lading,  and  as  that  showed  the 
property  to  be  in  the  consignee,  the  consignor,  who  brought  the  action,  was 
nonsuited  {in).    Where,  on  the  other  hand,  the  bill  of  lading  stated  that  the 

deposit  them  in  the  warehouse  of  A.;  held  that  their  liability  as  carriers  ceased  on  the  arrival  of  the  goods 
in  France,  and  that  A.  having  paid  the  amount  of  a  loss  of  the  goods,  after  they  had  been  deposited  in  the 
warehouse,  could  not  recover  contribution  from  B.  C.  Sf  D,     In  re  Webb,^  8  Taunt.  443. 

(h)  Helsby  v.  Mears^  5  B.  &  C.  504.  (i)  Robinson  v.  Dunmore,  2  B.  &  P.  416. 

{k)  Latham  v.  Rvt.ley,^  R.  &  M.  13.  It  does  not  require  a  stamp  if  the  carriage  does  not  exceed  20?., 
altlioujih  the  goods  be  of  greater  value. 

(I)  Dawes  v.  Peck,  8  T.  R.  330.  Button  v.  Solomonson,  3  B.  &  P.  582.  Jacobs  v.  Nelson,  3  Taunt.  423. 
Davis  V.  James,  5  Burr.  2680.  Moore  v.  Wilson,  1  T.  R.  659.  Although  the  carrier  is  to  be  paid  by  the 
vendor.  King  v.  Meredith,  2  Camp.  639.  And  see  tit.  Goods  sold  and  delivered.  But  where  the  con- 
signor makes  the  contract  with  the  carrier,  and  is  to  pay  him,  he  ought  to  bring  the  action.     Davis  v.  James, 

5  Burr.  2680.  Where  the  plaintiffs  consigned  goods  according  to  an  order  received,  and  the  party  who  or- 
dered them  turned  out  to  be  a  swindler,  wlio  got  possession  of  them  by  the  carrier's  negligence;  it  was  held 
that  they  might  maintain  the  action,  as  no  property  had  passed  to  the  consignee.  Duff  v.  Budd,*  3  B.  «fe  B, 
177.  And  see  Brooke  v.  Pickwick,^  4  Bing.  218.  Middleton  v.  Fowler,  1  Salk,  282.  It  is  otherwise  where 
the  owner  has  undertaken  to  watch  his  property.  Brindv.  Dale,  2  M.  &  W.  775.  Or  where  it  appears  that 
a  consignor  does  not  intend  to  trust  a  shipowner  with  the  custody,  as  where  he  is  in  the  habit  of  sending  his 
own  servant  in  charge  of  the  goods,  who  has  the  exclusive  management  of  them.  East  India  Company  v. 
Pullen,  2  Str.  690.  Where  goods  are  forwarded  on  approval,  the  consignor  should  sue.  Swain  v.  Shephard, 
1  Mo.  &  R.  223. 

(m)  Brown  v.  Hodgson,  2  Camp.  36.  A  special  property  is  sufficient,  as  in  the  case  of  a  laundress  re- 
turning clothes.     Freeman  v.  Birch,^  1  N.  &  M.  420.     [See  Moore  v.  Sheredine,  2  Har.  &  M'Hen.  453.] 

(1)  [In  North  Carolina,  to  render  a  man  liable  as  a  common  carrier,  he  must  make  the  carriage  of  goods  his 
constant  employment, — that  by  which  he  obtains  his  livelihood:  One  employed  pro  hoc  vice,  though  for  a 
reward,  is  not  liable  as  a  common  carrier.  Anon.  v.  Jackson,  1  Ilayw.  14.  In  South  Carolina,  whoever 
carries  poods  for  hire  makes  himself  a  common  carrier  under  the  custom,  and  is  chargeable  with  all  faults 
arising  from  want  of  skill,  care,  or  diligence.  M'Clures  v.  Hammond,  1  Bay,  99.  The  practice  of  con- 
veying for  hire,  in  a  stage-coach,  parcels  not  belonging  to  passengers,  constitutes  the  proprietors  of  the  coach 
common  carriers.  Dwight  Sf  al.  v.  Brewster  Sf  al.  1  Pick.  50.  One  who  receives  and  forwards  goods,  taking 
upon  himself  all  the  expenses  of  transportation,  for  which  he  receives  a  compensation  from  the  owners  of 
the  goods,  but  who  has  no  concern  in  the  vessels  by  which  they  are  forwarded,  or  interest  in  the  freight,  is 
not  a  common  carrier.  Roberts  v.  Turner,  12  Johns.  232.]  {As  to  the  liability  in  Pennsyltania  of  persons 
engaged  in  the  transportation  of  goods  upon  the  Ohio  and  Mississippi  rivers.     Gordon  et  al.  v.  Little,  8  Serg. 

6  Rawle,  533. 1 
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goods  were  shipped  by  the  plaintiffs  (in  England),  to  be  delivered  to  L.  D. 
in  Surinam,  and  freight  was  to  be  paid  in  London,  and  the  plaintiffs  were 
in  fact  the  agents  of  L.  D.,  who  resided  abroad,  it  was  held  that  a  sufficient 
privity  of  contract  had  been  established  (?z). 

An  action  for  negligence  of  this  nature  must  be  brought  against  the  prin- 
cipal, and  not  against  an  agent  employed  in  the  conduct  of  the  master's 
business,  although  the  loss  has  resulted  from  the  negligence  of  the  latter. 

Where  it  appeared,  in  an  action  against  the  defendant  as  a  common  car- 
rier, that  he  was  the  mere  driver  of  the  coach,  and  not  the  owner,  and  that 
he  had  before  carried  parcels  for  the  plaintiff,  and  it  did  not  appear  that  in 
this  or  any  other  instance  any  contract  had  been  made  for  any  reward  to 
be  paid  for  conveyance,  it  was  held  that  the  action  should  have  been 
brought  against  the  principal.  The  loss  in  this  case  resulted  from  the  negli- 
gence of  the  master  through  the  medium  of  the  servant  (o).  It  would  have 
been  otherwise  if  the  servant  had  undertaken  to  carry  for  hire  on  his  own 
account,  although  in  fraud  of  his  master  {p).  So  where  a  parcel  carried  from 
Bristol  to  Bath  was  delivered  by  the  mail-guard  to  a  porter,  who  received 
a  proportion  of  the  porterage,  the  rest  being  paid  to  the  proprietors  *of  the  *285 
inn  where  the  coach  stopped,  for  booking,  it  was  held  that  the  porter  being 
a  mere  servant  was  not  liable  for  the  loss  {q) 

Where  two  are  jointly  interested  in  a  waggon,  each  is  liable  for  the  negli-  Parties, 
gence  of  an  agent  in  conducting  it,  although  by  a  subordinate  arrangement 
between  themselves,  each  imdertakes  the  conduct  and  management  of  the 
waggon  by  his  own  driver  and  his  own  horses,  for  specified  distances  (r). 

Where  the  declaration  is  in  assumpsit,  the  plaintiff  must,  as  in  other  cases, 
prove  a  joint  promise,  as  by  proof  tliat  all  the  defendants  were  proprietors, 
or  otherwise;  and  it  is  no  ground  of  nonsuit  that  there  are  other  partners 
or  proprietors  who  have  not  been  made  defendants. 

Where  the  action  is  laid  in  tort,  there  has  been  some  difference  of  opinion 
whether,  inasmuch  as  the  action  is  virtually  founded  upon  a  contract  either 
express  or  implied,  a  verdict  may  be  given  against  one  defendant,  and  in 
favour  of  another  {s).  But  it  is  now  settled,  that  where  the  action  is 
founded  on  a  misfeasance,  a  breach  of  common  law  duty,  it  is  several  in 
its  nature,  and  maintainable  against  some  only  of  those  against  whom  the 
action  is  brought  (/). 

In  a  late  case  where  the  action  was  against  eleven,  as  coach-owners,  for 
negligence,  in  consequence  of  which  the  coach  was  overturned  and  the 
plaintiff  injured,  and  there  were  two  counts,  both  of  which  specified  a  con- 
tract to  carry  the  plaintiff;  and  upon  the  trial  the  plaintiff  proved  the 
partnership  of  all  but  two,  and  had  a  verdict  against  them,  the  Court  of 
King's  Bench  afterwards  refused  a  motion  for  a  new  trial,  or  a  nonsuit, 
observing,  that  the  application  was  contrary  to  the  justice  of  the  case,  and 

(n)  Joseph  v.  Knox,  3  Camp.  320. 

(o)  Per  Ld.  Ellenborough,  Williams  v.  Cranston,^  2  Starkie's  C.  82.  But  a  stage-coachman  is  responsi- 
ble for  the  loss  of  a  parcel  wliich  he  receives  to  carry  without  reward,  if  it  is  lost  through  gross  negligence 
on  his  part.     Beouchamp  v.  Powley,  1  Mo.  &.  R.  38.     [Dwight  et  al.  v.  Brewster  et  al.  1  Pick.  54.J 

(p)  Beauchamp  v.  Powley,  1  Mo.  &,  R.  38. 

(q)  Cavenagh  v.  Such,  1  Price,  328.  The  coach  proprietors  in  this  case  had  protected  themselves  by  a 
notice. 

(r)  Waland  v.  Elkins,^  1  Starkie's  C.  272.  As  to  their  liability  for  goods  supplied  in  such  a  case,  see 
Barton  v.  Hanson,  2  Taunt.  49. 

(s)  On  the  one  hand,  see  Boson  v.  Sanford,  Salk.  440;  3  Lev.  258;  Carth.  58;  3  Mod.  321.  Powell  v.  Lay- 
ton,  2  N.  R.  365.  Max  v.  Roberts,  2  N.  R.  454.  Buddie  v.  Wilson,  6  T.  R.  369.  On  the  other,  Govett  v, 
Radnidge,  3  East,  62.  Dickon  v.  Clifton,  2  Wils.  319.  Coggs  v.  Bernard,  2  Ld.  Raym.  909.  Weall  v. 
A'irt^,  12  East,  452.     See  tit.  VARrANCE. 

(0  Bretherton  v.  Wood,'^  3  B.  &  B.  54;  9  Price,  408;  see  Ansell  v.  Waterhouse,2  Ch.  1. 
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that  as  the  objection  was  on  the  record,  the  defendants  might  take  it  by 
means  of  a  writ  of  error  («).     The  judgment  was  afterwards  affirmed. 

Variance.  Where  the  declaration  (in  assumpsit)  alleged  that  the  defendant  nnder- 
took  to  carry  goods  in  consideration  of  certain  hire  and  reward  to  be  paid 
by  the  plaiiititi",  the  consignor,  and  it  appeared  in  evidence  that  the  con- 
signee of  the  goods  had  agreed  with  the  plaintiffs  to  pay  for  the  carriage,  it 
was  held  to  be  no  variance;  for  as  between  the  carrier  and  the  plaintiff  the 
latter  was  liable  [x). 

Where  the  plamtiff  declares  in  assumpsit  in  the  common  form,  proof  of 
notice  to  him  of  special  terms  of  contract  contained  in  a  notice  by  the 
defendant,  by  which  he  has  limited  his  responsibility,  does  not  occasion  a 
variance  {y). 

A  mis-description  of  the  termini  in  the  contract  of  carriage  is  fatal  {z). 
*286         *2dly.  Delivery. — It  is  sufficient  to  prove  a  delivery  either  to  an  agent 

Proof  of    of  ''is  defendant's  at  the  usual  place  of  receipt  or  to  an  agent  who  has 

delivery,  authority  to  receive  them,  driving  the  coach  or  waggon  on  the  course  of 
conveyance  («)  (A). 

If  the  master  of  a  vessel  receive  goods  at  the  quay  or  beach,  or  send  his 
boat  for  them,  the  owners'  liability  commences  with  such  receipt  (6). 

Of  loss.  3dly.  Proof  of  loss. — The  plaintiff  having  proved  the  defendant's  receipt 

of  goods  on  a  contract  to  deliver  them  safely  at  some  other  place,  it  seems 
to  be  incunibent  on  the  defendant  to  prove  the  performance  of  his  promise. 
To  support  an  averment  of  loss,  it  is  enough  for  the  plaintiff  to  sliow  that 
the  goods  in  fact  have  not  arrived  (c). 

A  promise  by  a  book-keeper  to  make  compensation  for  the  loss  of  a  parcel 
is  not  binding  upon  the  master,  unless  he  be  proved  to  be  a  general  agent 
of  the  master  for  such  purposes  {d). 


{u)  Wood  V.  Bretherlon,  cor.  Park,  J.,  Lancaster  Sum.  Ass.  1820,  3  B.  &  B.  54. 

(x)  Moore  v.  Wilson,  1  T.  R.  659.  (y)  Clarke  v.  Gray,  6  East,  .564. 

(2)  Tucker  v.  Cracklin,^  2  Starkie's  C.  385,  cor.  Abbott,  J.  But  in  Woodward  v.  Booth,^  7  B.  &  C.  301, 
wlicre  it  was  averred  that  the  plaintiff  delivered  to  the  defendant  a  trunk  to  be  put  into  a  coach  at  Chester, 
in  the  county  of  Chester,  to  wit,  at,  &c.,  and  safely  carried  to  Shrewsbury,  and  the  proof  was,  that  the 
trunk  was  delivered  to  the  defendant  at  the  city  of  Chester  (being  a  county  of  itself,  but  within  the  ambit  of 
the  county  of  Chester),  it  was  held  that  the  variance  was  not  material.  And  see  Beckford  v.  Crutwell,  1  Mo. 
&  R.  Id7,  where  the  terminus  a  quo  being  staled  to  be  London,  Ld.  Tcnlerden  held,  that  it  was  sufBcient  to 
prove  tliat  the  coach  went  from  a  p;irt  of  the  town  usually  called  London,  as  Piccadilly. 

(a)  Gouger  v.  Joliy,^  Holt's  C.  317;  Willia7ns  v.  Cranston,*  2  Starkie's  C.  82.  Secus,  if  such  delivery 
were  not  in  the  ordinary  course  of  business,  but  for  the  driver's  own  gain.  Butler  v.  Baring,^  2  C.  &  P. 
613.  The  merely  leaving  goods  in  the  yard  of  an  inn  where  the  defendant  and  other  carriers  put  up,  is 
insufficient.  Sclway  v.  Holloway,  1  Ld.  Ray.  46.  So,  if  goods  be  left  at  a  wharf  piled  up  among  other 
goods  wilhout  communication  to  any  one  there.  Buckniore  v.  Levi,  3  Camp.  414.  'rhe  delivery  on  board 
ship  should  be  to  the  male,  or  other  accredited  officer.     Cohham  v.  Downe,  5  Esp.  C.  43. 

(6)  Fragano  v.  Long,^  4  B.  &,  C.  219;  Boys  v.  Pink,T  8C.  &  P.  361. 

(c)  Tucker  v.  Cracklin,^  2  Starkie's  C.  3b5.  The  delivery  must  be  according  to  the  contract,  if  there  be  a 
special  contract,  or  according  to  the  course  of  trade,  where  such  a  known  course  exists;  see  Golden  v.  Man. 
ning,  2  Bl.  916;  3  Wils.  429;  Sloer  v.  Crowley,  1  M'Clel.  &  Y.  129.  He  is  bound  to  deliver  a  parcel  at  the 
place  to  which  it  is  directed.  Bodenham  v.  Bennett,  4  Price,  31.  Where  a  parcel  was  directed  to  'J.  Worthy, 
Exeter,''  and  the  carrier  delivered  it  to  one  who  told  him  he  had  been  sent  for  it  by  a  person  whom  he  did  not 
know,  but  who  was  in  the  street,  it  was  held  that  he  was  guilty  of  gross  neglisence  and  liable,  notwithstand- 
ing the  notice  of  non-liability  which  had  been  given.  Birkett  v.  Willan,  2  13.  &,  A.  356.  So  where  a  parcel 
was  delivered  to  the  carrier,  directed  'Mr.  Parker,  High-street,  Oxford,''  and  after  the  parcel  had  been  refused 
by  Mr.  Parker,  was  delivered  to  a  stranger  calling  himself  Parker,  whose  residence  was  unknown  to  the 
carrier.  Duff  v.  Budd,^  3  B.  &  B.  177.  In  general,  carriers  are  bound  to  carry  the  goods  to  the  residence 
of  the  consignee,  wherever  they  are  directed.     Stoer  v.  Crowley,  1  M'Clel.  &  Y.  129,  infra  note  (/). 

(e/)  Olive  v.  Eames,^^  2  Starkie's  C.  281. 

(A)  (When  a  common  carrier  on  a  canal  is  prevented  by  the  ice  from  completing  the  voyage,  he  is  bound 
on  the  opening  of  tlie  navigation  to  fulfil  his  contrart,  but  is  discharged  from  further  liability  by  the  owner 
accepting  them  at  the  place  of  interruption,  and  is  entitled  to  freight  ^co  rata.    Parsons  v.  Hardy,  14  Wend. 
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Where  the  plaintiff's  shopman  stated  that  he  did  not  know  of  the  delivery 
of  the  goods,  and  (hat  they  could  not  have  been  delivered  without  his 
knowledge,  it  was  held  to  be  sufficient  (e). 

The  declarations  of  a  coachman  relating  to  the  loss  have  been  held  to  be 
admissible  against  the  carrier  (/). 

Proof  of  the  loss  of  goods  by  a  carrier  will  not  be  sufficient  to  maintain  a 
count  in  trover  (g);  but  trover  lies  agninst  a  carrier  who  delivers  the  goods 
to  a  wrong  person,  although  by  mistake  (A).  And  if  a  carrier  refuse  to 
deliver  goods  in  his  possession  to  the  owner  after  demand,  it  will  be  evi- 
dence of  a  conversion  (i)  (I). 

If  the  plaintiff  declare  on  a  loss  in  negligently  carrying,  &c.,  he  cannot 
insist  on  a  loss  of  the  goods  in  the  defendant's  warehouse  previous  to  the 
commencement  of  the  carriage  (k). 

*By  the  rules  of  Hilary  term,  4  Will.  4,  the  plea  of  not  guilty  operates  *2S7 
as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  Proof  in 
the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  defence, 
received. 

The  delivery  must  be  according  to  the  contract,  if  there  be  a  special  con- 
tract, or  according  to  the  course  of  trade  where  a  known  course  exists  (/). 

According  to  the  well  known  rule  of  law,  a  carrier  is  liable  for  all  losses 
and  injuries  to  the  goods,  except  such  as  arise  from  the  act  of  God,  or  the 
king's  enemies  (w)  (A);  as  by  lightning,  or  by  a  hostile  invading  force. 

(e)  Griffiths  v.  ice,i  1  C.  &  P.  110.  (/)  Mayhew  v.  Nelson  2  6  C.  &  P.  68. 

(g)  Ross  V.  Johnson,  5  Burr.  2825.  [1  Vent.  223.  Owen  v.  Lewyn.]  Kirkman  v.  Hargreaves,  Lane.  Sum. 
Ass.  1800,  cor.  Graham,  B.  cited  in  Selwyn's  Ni.  Pri.  tit.  Carriers. 

{h)  Youle  V.  Harbottle,  Peake's  C.  49.  Syeds  v.  Hay,  4  T.  R.  260.  Ross  v.  Johnson,  5  Burr.  2825;  Ste- 
phenson V.  Hart,  4  Bing.  583,     [Devereux  v.  Barclay,  2  B.  &,  A.  702,  S.  P.] 

(i)  Salk.  655. 

{k)  Roskell  v.  Waterhouse,^  2  Starkie's  C.  461.     See  also  In  re  Webb,*  2  Moore,  500;  8  Taunt.  443. 

(/)  Golden  v.  Manning.  2  Bl.  916.  3  VViis.  429;  Stoer  v.  Crowley,  1  M'CIel.  &  Y.  129.  In  the  absence 
of  any  express  contract  or  usage,  a  carrier  is  bound  to  deliver  the  g^ods  at  the  house  of  the  consignee.  Hyde 
V.  Trent  and  Mersey  Navigation  Company,  5  T.  R.  389;  Duff  v.  Budd,^  3  B.  &  B.  182.  If  it  be  according 
to  the  carrier's  course  of  trade  that  he  should  deliver  the  goods  at  the  consignee's  residence,  he  is  bound  to 
do  so.  Golden  v.  Manning,  2  W.  B.  916.  Where  goods  are  carried  by  sea,  it  seems  to  be  sufficient  that  the 
captain  should  deposit  them  in  a  place  of  safety,  and  give  notice  to  the  consignee.  Hyde  v.  Trent  and 
Mersey  Navigation  Company,  5  T.  R.  398.     And  see  Gntliffe  v.  Bourne,^  4  Bing.  N.  C.  314. 

(jtt)  1  T.  R.  27;  5  T.  R.  389;  2  B.&  P.  416;  1  East,  604;  3  Esp.  C.  127. 

(1)  [Where  goods  were  put  on  board  the  defendant's  vessel  to  be  carried  to  A.,  and  on  arriving  there,  were 
by  the  defendant's  direction,  put  on  the  wharf,  it  was  held  that  this  was  not  a  delivery  to  the  consignee, 
and  that  evidence  of  a  usage  to  deliver  goods  in  this  manner  was  immaterial,  but  that  the  defendant  was 
liable  in  trover  for  such  part  of  the  goods  as  was  not  actually  delivered  to  the  consignee.  Ostrander  v. 
Brown  Sf  ul.  15  Johns.  39.] 

(A)  (The  ancient  rule  of  the  law  of  carriers,  that  a  carrier  is  liable  only  for  ordinary  neglect,  does  not 
apply  to  the  conveyance  of  slaves.  It  seems  that  his  responsibility  should  be  measured  hy  the  law  as 
applicable  to  the  carrying  of  passengers.  Boyce  v.  Anderson,  2  Peters,  155.  The  words  "  dangers  of 
the  river  only  excepted,"  used  in  a  bill  of  lading,  embrace  such  dangers  as  could  not  be  guarded  against  by 
human  skill  or  foresight.  Johnson  v.  Fryer,  4  Yerger's  R,  48;  Hunt  v.  Norris,  6  Mart.  680.  Nor  will 
proof  of  a  custom  or  usage  of  trade  existing  among  the  freighters  and  owners  of  boats  on  a  navigable  river, 
excuse  them  from  the  operation  of  the  law  governing  common  carriers.  Adam  v.  Hay,  3  Mur.  149;  Rapp 
V.  Palmer,  3  Watts,  178.  See  also  Hart  v.  Allen,  2  Watts,  114.  The  master  of  a  vessel  is  liable  upon  the 
bill  of  lading  signed  by  him,  though  the  goods  are  damaged  by  the  unskilfulness  of  the  pilot.  Harvey  v. 
Pike,  N.  Car.  Term  R.  82.  The  owners  of  a  vessel  lying  in  the  river  T.,  undertook  for  hire  to  carry  certain 
goods  from  U.  to  N.  L.  and  deliver  them  there  in  safety.  In  the  passage  the  river  was  obstructed  by  the  ice, 
which  formed  during  the  night  previous  to  sailing;  the  vessel  became  injured  and  leaky,  by  which  the 
goods  were  spoiled — held,  that  the  owners  of  the  vessel  were  liable  as  common  carriers  for  the  damage 
sustained.     Richards  v.  Gilbert,  5  Day.  415.     See  also, 

[Colt  v.  M'Mechen,  6  Johns.  160.  Elliott  v.  Rossell,  10  Johns.  1.  Murphy  Sf  al.  v.  Staton,  3  Munf. 
239,  ace.  Where  the  master  of  a  vessel  plying  between  New  York  and  Albany  received  flour  on  board  to 
be  carried  to  New  York  and  there  sold  in  the  usual  course  of  business,  for  the  ordinary  freight,  and  having 
sold  the  flour  at  New  York  for  cash,  was  robbed  of  the  money;  the  owners  of  the  vessel  were  held  answer- 

»Eng.  Com.  Law  Reps.  xi.  333.    2/rf.  xxv.  281.    s/d.  iii.  432.    i/i.  iv,  159.    s/c^.  vii.  399.    6/<i.  xxxiii.  364. 
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He  is  liable,  therefore,  although  it  appear  that  the  goods  were  destroyed  in 
consequence  of  a  casual  fire  which  broke  out  in  a  booth  at  the  distance  of 
a  hundred  yards  from  the  place  where  the  defendant  had  deposited  the 
goods  to  be  ready  for  carriage,  although  the  jury  negative  any  negligence 
on  the  part  of  the  defendant  (w);  so  where  the  goods  had  been  carried 
from  Ji.  to  B.,  where  the  plaintitf  lived,  and  were  accidentally  burnt  in  a 
warehouse  there  before  they  had  been  carted  to  the  plaintiff's  house,  the 
carriers  were  held  to  be  liable,  although  the  warehouse  did  not  belong  to 
them,  and  although  they  allowed  the  profitsof  cartage  which  they  received 
to  another  person  (o). 

A  carrier  is  liable,  although  the  plaintiff  sends  a  servant  of  his  own  with 
the  defendant's  cart  to  guard  the  goods,  and  although  he  is  not  a  common 
carrier  if  he  undertakes  for  the  safety  of  the  goods  {p).   So  it  is  no  defence 
that  the  damage  was  occasioned  by  the  wrongful  act  or  negligence  of  a 
third  person  (§-).    This  is  a  rule  of  policy  and  convenience  in  order  to  make 
carriers  more  careful;  for  if  a  carrier  were  to  be  excused  where  the  damage 
was  occasioned  by  the  misconduct  or  negligence  of  strangers,  when  he 
found  that  to  be  the  case  he  would  give  himself  no  more  trouble  about  the 
goods.     He  is  liable,  although  the  goods  were  taken  by  robbers,  using 
force  which  he  could  not  resist  (r). 
*28S         *But  it  is  a  good  defence  to  show  that  the  goods  were  sunk  in  the  vessel 
Lossbythe'n  Vv^hich  they  were  sent,  in  consequence  of  a  sudden  squall  of  wind,  or  that 
act  of  God.  they  were  thrown  overboard  to  lighten  the  vessel  in  order  to  save  the  pas- 
sengers in  a  storm  [s]  (A). 

(n)  Forward  v.  Pitlard,  1  T.  R.  27.  See  also  Hyde  v.  The  Trent  Navigation  Company,  5  T.  R.  389.  So 
of  a  hoyman.  Dale  v.  Hall,  1  Wils.  281.  He  continues  liable  until  delivery  to  the  party,  and  is  not  dis- 
charged by  delivery  at  a  wharf  which  lie  uses.  Wardell  v.  Mourillyan,  2  Esp.  C.  693.  An  exception  of 
losses,  by  the  perils  of  the  sea,  includes  a  loss  from  the  vessels  running  foul  of  another.  Bullen  v.  Fisher,  3 
Esp.  C.  67. 

(o)  Hyde  v.  The  Trent  Navigation  Company,  5  T.  R.  389.  Declaration  on  a  contract  by  the  owners  of  a 
Bteani  vessel  to  carry  goods  from  Dublin  to  London,  and  to  deliver  the  same  at  the  port  of  London  to  the 
plaintiff  or  his  assigns.  A  plea,  that  after  the  arrival  of  the  vessel  at  London  the  defendant  caused  the 
goods  to  be  deposited  on  a  wharf,  to  remain  there  until  they  could  be  delivered  to  the  plaintiff,  the  wharf 
being  a  place  where  goods  from  Dublin  were  accustomed  to  be  landed,  and  fit  and  proper  for  such  purposes, 
and  that  before  a  reasonable  time  for  delivery  had  elapsed  they  were  destroyed  there  by  fire,  was  held  to  be 
bad.     Gatliffe  v.  Bourne,  4  Bing.  N,  C.  314. 

(p)  Robinson  v.  Dunmore,  2  B.  &  P.  416.  So,  though  a  man  travel  in  a  stage-coach,  and  take  his  port- 
manteau with  him,  although  he  has  his  eye  upon  the  portmanteau,  the  carrier  will  be  responsible  if  the 
portmanteau  be  lost.     Per  Chambre,  J.  2  B.  &  P.  419. 

(9)  Per  Ashurst,  J.  3  Esp.  C.  131.  (r)  Per  Ld.  Mansfield,  C,  J.,  and  Buller,  J.  3  Esp.  C.  131. 

(s)  1  Roll.  Abr.  79.     [Smith  v.  Wright,  1  Caine's  Rep.  43.] 

able  for  the  money  to  the  shippers  of  the  flour.  Kemp  v.  Coughtry,  11  Johns.  107.  The  master  and  owner 
of  a  ship  are  responsible  for  the  goods  they  have  undertaken  to  carry,  if  stolen  or  embezzled  by  the  crew,  or 
any  other  person,  though  no  fault  or  negligence  may  be  imputable  to  them.  Schieffelin  v.  Harvey,  6  Johns. 
170.  Watkinson  v.  Laughton,  8  Johns.  213.  Foster  Sf  al.  v.  Essex  Bank,  17  Mass.  Rep.  510,  per  Parker,  C. 
J.  See  Wa/^er  V.  Brewer,  11  Mass.  Rep.  99.  Dean  v.  iSmjoo^,  2  Binney,  72.  In  Richards  v.  Gilbert,  5  Day, 
415,  it  was  held  that  where  the  owners  of  a  vessel  undertook  to  carry  goods  for  hire  from  one  port  to  another, 
and  during  the  passage,  the  river  became  obstructed  with  ice,  they  were  liable  as  common  carriers  for  the 
damages  sustained. 

Where  a  vessel  was  beating  up  the  Hudson,  against  a  light  and  variable  wind,  and  being  near  shore,  and 
while  changing  her  tack,  the  wind  suddenly  failed,  in  consequence  of  which  she  ran  aground  and  sunk;  it 
was  held  that  the  carrier  was  excused,  the  accident  not  being  imputable  to  his  negligence.  Colt  v.  M^Mechen, 
ubi.  sup.  If  the  vessel  of  a  common  carrier  strike  on  a  rock  not  generally  known,  and  not  known  to  the 
master,  and  if  he  conduct  himself  properly  and  no  fault  be  imputable  to  him,  he  is  not  liable.  Williams  v. 
Grant,  1  Conn.  Rep.  487.  Secus,  if'  he  be  ignorant  of  the  wavigation  of  the  river,  and  have  no  pilot  on  board. 
Ibid.] 

But  if  a  carrier  know  of  an  obstruction  before  an  injury  is  sustained  by  it,  not  known  before,  he  must  use 
increased  caution  and  vigilance  to  avoid  it,  and  if  by  any  means  he  could  remove  it,  he  must  do  so  or  he  will 
be  in  default.     Gardon  <Sf  Waker  v.  Buchanan  Sf  Forterjield,  5  Yergcr's  R.  71.] 

(A)  (In  an  action  against  a  common  carrier  for  a  loss,  it  is  not  sufficient  to  entitle  the  plaintiff  to  recover, 
that  there  was  a  defect  about  the  vessel,  or  want  of  skill  in  the  carrier;  but  it  must  also  appear  that  such 
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In  order  to  prove  a  destruction  or  loss  by  the  king's  enemies,  the  goods 
having  been  taken  by  an  armed  force,  it  must  be  proved  that  they  were 
taken  by  robbers  or  pirates  (/). 

There  is  no  distinction  between  a  land  and  water  carrier  (u)  (A);  and 
the  rule  extends  to  a  wharfinger  who  conveys  goods  from  a  wharf  to  ves- 
sels in  his  own  lighters  (x). 

The  most  common  defence  in  actions  of  this  nature  is  by  proof  that  theproof  of 
defendant  has  limited  his  common-law  responsibility,  by  notice  to  that  notice, 
effect  to  the  plaintiff;  for  since,  in  point  of  law,  it  is  competent  to  a  carrier 
so  to  limit  his  liability,  if  he  can  show  that  the  plaintiff  had  previous  notice 
of  the  terms  on  which  the  defendant  undertook  to  deal,  there  is  an  end  of 
his  common-law  liability,  and  the  notice  of  those  terms  constitutes  a  special 
and  particular  contract  between  the  parties  (y). 

To  establish  a  defence  of  this  nature,  the  defendant  must  prove,  in  the 
first  place,  that  the  plaintiff  had  notice  of  the  defendant's  terms.  The  bur- 
then of  proof  lies  upon  the  defendant;  it  is  not  sufficient  to  show  that  he 
has  used  means  to  give  notice,  he  must  prove  that  such  means  have  been 
effectual.  The  most  usual  evidence  to  show  this  is  by  proof  that  a  notice 
was  put  up  in  the  office,  where  goods  are  received  and  entered  for  the  pur- 
pose of  carriage,  in  so  conspicuous  a  situation  that  it  must  (unless  he  were 
guilty  of  wilful  negligence)  have  attracted  the  attention  of  the  plaintiff  or 
his  agent,  for  a  notice  to  the  agent  under  such  circumstances  is  notice  to 
the  plaintiff  himself  (z).  This  proof  fails  where  the  party  who  delivers 
the  goods  at  the  office  cannot  read  (a);  and  where  the  goods  were  delivered 
by  a  porter  who  admitted  that  he  had  frequently  been  at  the  defendant's 
office,  and  that  he  had  seen  a  painted  board,  but  did  not  suppose  that  it 
contained  anything  material,  and  in  fact  had  never  read  it,  it  was  held, 

(t)  1  T.  R.3.3.  2  Vent.  109. 

(m)  3  Esp.  C.  127.  A  water-carrier  impliedly  undertakes  that  the  vessel  shall  bs  tijs^ht  and  fit  for  the 
purpose,  and  is  answerable  for  damage  arising  from  leakage,  Lyon  v.  Mills,  5  East,  428.  Even  although 
notice  be  given  that  he  will  not  be  answerable  for  any  damage  unless  occasioned  by  want  of  ordinary  care 
in  the  master  or  crew  of  the  vessel.  For  a  loss  by  the  personal  default  of  the  carrier  is  not  within  the  scope 
of  such  a  notice.     lb. 

(x)  Moving  V.  Todfl,^  1  Starkie's  C.  72.  Rich  v.  Howland,  Cor.  J.  330.  So  also  are  the  proprietors  of 
stage-coaches  carrying  goods,  and  owners  and  masters  of  vessels  and  hoymen.  Wordell  v,  Mourillyan,  2 
Esp.  C.  693.  Morse  v.  Slue,  2  Lev,  69.  Goods  made  to  order  are  delivered  by  the  tradesman  at  a  booking- 
office  to  be  forwarded  to  the  customer,  without  specifying  any  particular  conveyance;  qu.  whether  the  con- 
signor  can  maintain  an  action  against  the  office-keeper,  for  tiie  loss  of  the  goods  whilst  under  his  charo-e. 
Gilbert  v.  Dale,^  5  Ad.  &  Ell.  543. 

(y)  Where  one  of  several  partners  in  a  stage  had  agreed  to  carry  the  parcels  of  the  plaintiff  gratis,  but 
the  co-partners  had  no  knowledge  of  the  agreement,  and  the  ordinary  notice  of  non-responsibility  was  given, 
it  was  held  that  the  defendants  were  not  liable  for  the  loss  of  a  parcel,  where  the  value  exceeded  5Z.,  no  notice 
of  value  having  been  given.     Bignold  v.  Waterhouse,  1  M.  &.S.  255. 

(2)  Notice  to  the  principal  in  London  is  sufficient,  though  the  goods  were  delivered  by  his  agent  to  the 
carrier  in  the  country.     Mayhew  v.  Eames,^^  B.  &  C.  601. 

(«)  Davis  V.  Willan,'^  2  Starkie's  C.  279. 

defect  or  want  of  skill  contributed,  or  may  have  contributed  in  some  measure  to  occasion  the  loss.  It  is  the 
consequence  of  negligence,  not  the  abstract  existence  of  it,  for  which  a  carrier  is  answerable.  Hart  v.  Allen 
e«  ai.  2  Watts,  114.) 

(A)  (A  carrier  is  bound  to  have  a  vessel  or  carriage  suitably  provided  for  the  undertaking,  and  failino-  to 
do  so,  sl-iall  not  set  up  a  providential  calamity  to  protect  himself  from  what  has  been  occasioned  by  his  own 
folly.     Hart  v.  Allen,  2  Watts,  114  ) 

[Bell  V.  Read  Sf  al.  4  Binney,  127.  If  tiierc  be  a  want  of  seaworthiness,  it  renders  the  carrier  liable, 
though  th(!  loss  does  not  proceed  from  that  cause;  but  if  it  appear  that  the  loss  may  fairly  be  attributed  to 
inevitable  accident,  the  onus  probandi  of  unseaworthiness  lies  on  the  owner  of  the  goods.  Ibid.  Where, 
however,  a  vessel  founders,  the  carrier  must  prove  that  she  was  seaworthy,  before  he  can  bring  himself  within 
the  excuse  of  its  being  an  inevitable  accident.  Ihid.  S.  P.  Murphy  S(  al.  v.  Staton,  3  Munf.  239.  See 
Putnam  v.  Wood,  3  Mass.  Rep.  481.     Wallis  Sf  al.  v.  Cook,  10  Mass.  Rep.  510.] 

•Eng.  Com.  Law  Reps.  ii.  301.    2/d.  x.xxi.  393.    3/(Z..x.  195.    4/^.  iii.  34G. 
VOL.  II.  38 
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that  although  the  board  in  fact  contained  a  notice  of  limitation,  the  evi- 
dence of  notice  was  insufficient,  and  that  it  was  incumbent  on  a  party  who 
wished  to  rid  himself  of  his  common-law  responsibility,  to  give  effectual 
*289  *notice  (b).  So,  the  proof  failed  where  the  notice  at  the  office  at  Chel- 
tenham stated  the  advantages  of  carriage  by  the  particular  waggon  in 
large  letters,  and  the  notice  of  non-responsibility  in  small  characters  (c), 
although  at  the  termini  of  the  carrier's  route,  notice  was  given  at  the 
offices  by  means  of  a  board  inscribed  with  large  letters.  So  also  where  the 
goods  are  not  delivered  at  the  office  where  the  notice  is  exhibited,  but  are 
delivered  into  a  cart  sent  round  to  receive  goods  (d),  or  at  an  intermediate 
stage  between  the  two  places,  from  each  of  which  the  carrier  conveys 
goods  to  the  other,  if  there  be  no  notice  at  the  place  of  delivery,  although 
notices  are  suspended  at  the  two  termini  (e). 
By  adver-  Another  usual  mode  of  proof  is  by  evidence  that  notice  was  given  by 
tisement.  means  of  printed  cards,  or  by  advertisements  in  the  public  newspapers; 
but  this  is  hisufficient,  unless  it  be  proved  that  the  plaintiff  has  seen  such 
cards,  or  read  the  newspapers  (/).  And  even  then  it  is  a  question  of  fact 
for  the  jury  {g). 

Where  it  appeared  on  cross-examination  of  one  of  the  plaintiff's  wit- 
nesses, that  the  plaintiff  had  been  in  the  habit  of  sending  parcels  by  that 
conveyance,  and  that  two  parcels  had  at  different  times  been  lost,  and  that 
the  plaintiff"  had  acquiesced  in  those  losses,  desiring  the  witness  for  the 
future  to  insure  the  parcels  sent,  it  was  held  to  be  evidence  of  the  plain- 
tiffs knowledge  that  the  defendants  limited  their  responsibility  (A). 

In  the  next  place,  if  the  notice  be  brought  home  to  the  plaintiff,  it  must 
appear,  that  in  point  of  law  it  is  sufficient  to  protect  the  defendant  in  the 
particular  instance,  either  m  toto,  ox  pro  tanto.  This  of  course  is  a  matter 
of  pure  legal  consideration  for  the  decision  of  the  Court  {i)  (A). 

(6)  Kerr  v.  Willaii,^  2  Starkie's  C.  53,  cor.  Ld.  Ellenboroug^h,  C.  J.,  and  afterwards  by  the  Court  of  K.  B. 

(c)  Butler  v.  Heane,  2  Camp.  415.  {d)  Clayton  v.  Hunt,  3  Camp.  27. 

(e)  Gouger  v.  Jolly, ^  t  Holt's  C.  317, 

(/)  Clayton  v.  Hunt,  3  Camp.  27.  As  to  proof  of  notice  in  an  advertisement,  see  Jenkins  v.  Blizard,^  1 
Starkie's  C.  418.  Leeson  v.  Holt,*  1  Starkie's  C.  186.  Evidence  is  requisite  to  identify  E.  F.,  who  gives 
the  notice,  with  the  defendant,  and  in  the  absence  of  such  evidence,  the  allegation  of  negligence  need  not 
be  proved.  Macklin  v,  Waterhouse,^  5  Bing.  212  and  224,  and  2  M.  &  P.  319.  It  is  not  sufficient  to  show 
that  the  notice  was  inserted  in  a  paper  which  circulates  in  the  place  in  which  a  party  lives,  without  some 
proof  that  he  took  in  the  newspaper.  Proprietors  of  the  Norwich  Navigation  v.  Theobald,^  M.  &  M.  153. 
See  Boydell  v.  Drummond,  11  East,  144,  n.  An  advertisement  in  the  Gazette  is  not  per  se  receivable  for 
this'  purpose,  for  although  a  party  might  be  expected  to  look  into  the  Gazette  for  notices  of  dissolution  of 
partnership,  he  could  not  b«  expected  to  do  so  for  notice  by  carriers.     Munn  v.  Baker,''  2  Starkie's  C.  255. 

{g)  Rowley  v.  Horne,^  3  Bingh.  2.  It  was  proved  that  the  plaintiff  had  taken  in  for  three  years,  a  weekly 
newspaper,  in  which  the  defendant's  restrictive  notice  had  been  always  advertised,  and  the  jury,  notwith- 
standing, found  a  verdict  for  the  plaintiff,  the  Court  of  Common  Pleas  thought  the  verdict  perfectly  right, 
and  that  it  could  not  be  intended  that  a  party  read  all  the  contents  of  any  newspaper  he  might  chance  to 
take  in.  They  said  that  carriers  who  wished,  by  means  of  notice,  to  divest  themselves  of  a  common  law 
responsibility,  were  bound  to  fix  upon  their  employers  a  knowledge  of  such  notice,  and  that  they  might 
easily  do  so  by  delivering  to  every  person,  who  brought  a  parcel  for  conveyance,  a  printed  paper  containing 
the  notice;  and  a  new  trial  was  refused. 

(Ji)  Roskell  V.  Waterhouse,  cor.  Abbott,  L.  C.  J.9  2  Starkie's  C.  461.  The  defendant  may  show  that  when 
other  parcels  were  delivered  to  him  by  the  plaintiff,  a  ticket  was  delivered  containing  the  notice.  Mayhew 
V.  Eames,^^  3  B.  &  C.  603. 

(i)  Where  the  notice  was,  "  that  cash,  plate,  jewels,  &c.  will  not  be  accounted  for,  if  lost,  of  more  than 
51.  value,  unless  entered  as  such,  and  a  penny  insurance  paid  for  each  pound  value:"  the  court  held  that  the 
defendants  were  not  liable  to  any  extent,  the  parcel  (containing  light  guineas)  not  having  been  entered  and 
paid  for  as  valuable  I^Clay  v.  Willan,  1  H.  B.  298).  Where  the  notice  was,  "that  the  proprietors  of  coaches 
transacting  business  at  this  office  will  not  be  accountable  for   any  passenger's   luggage,  money,  &c.  or 

(A)  (The  term  "baggage"  used  in  the  advertisement  of  a  common  carrier  limiting  his  responsibility,  is 

lEng.  Com.  Law  Reps.  iii.  241.    ^m.  iii.  119.    sjd.  ii.  451.    *ld.  ii.  349.    ^Id.  xv.  421.    ^Id,  xxii.  272. 
■Jjd.  iii,  339.    »Id.  xl  3.    Ud.  iii.  432.    lo/d.  x.  195, 
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*Where  a  carrier  affixes  one  notice  to  his  counting-house,  and  delivers 
another  to  the  party,  he  is  bound  by  that  which  is  the  least  beneficial  to 
himself  (/t).  So  if  he  circulate  hand-bills,  limiting  his  liability,  he  cannot 
further  restrain  it  by  evidence  of  a  notice  upon  a  board  in  his  office  (/). 

Where  the  plaintiff  declared  in  assumpsit  for  not  safely  carrying,  and 
the  defendant  proved  a  notice  to  the  plaintiff,  couched  in  the  usual  form, 
it  was  held  that  the  plaintiff  could  not  (as  the  declaration  was  framed,  at 
all  events,)  insist  that  the  loss  was  not  protected  by  the  notice;  the  goods 
having  been  stolen  from  the  defendant's  warehouse  before  the  carriage  of 
the  goods  commenced,  the  plaintiff  ought  for  that  purpose  to  have  charged 
the  defendants  as  warehousemen,  and  not  as  carriers  (m). 

any  package  whatsoever,  if  lost  or  damaged,  above  the  value  of  51.,  unless  insured  and  paid  for  at  the  time 
of  delivery;  it  was  held  that  the  plaintitF  having  delivered  goods  of  a  greater  value  than  51.  without  insuring 
or  paying  for  them  when  delivered,  could  not  recover  even  to  tlie  amount  of  51.  Nicholson  v.  Willan,  5 
East,  507.     See  also  Izelt  v.  Mountain,  4  East,  371;  where  the  notice  was  nearly  in  the  same  terms. 

In  Beck  V.  Evans,  16  East,  244,  where  tiie  proprietors  of  a  public  waggon  gave  notice  that  they  would 
not  be  answerable  for  cash,  bank-notes,  writings,  jewels,  plate,  watches,  lace,  silk  hose,  wool,  muslins,  china, 
glass,  paintings,  or  any  other  goods  of  what  nature  or  kind  soever,  above  the  value  of  51.,  if  lost,  stolen,  or 
damaged;  it  was  held  that  the  notice  did  not  extend  to  goods  of  large  bulk  and  known  quality,  where  the 
value  must  be  obvious,  such  as  a  large  cas';  of  brandy.  There  was,  however,  in  the  above  case,  proof  of 
gross  negligence.  Bayley,  J.  doubted  whether  the  words  of  the  contract  extended  to  a  case  of  gross  negli- 
gence. 

Where  a  carrier  by  water  had  given  notice  that  he  would  not  be  answerable  for  any  da7nage,  unless  occa- 
sioned by  want  of  ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which  case  he  would  pay  10  per 
cent,  on  the  damage,  so  as  the  whole  did  not  exceed  the  value  of  the  vessel  and  freight,  it  was  held  that  he 
was  answerable  for  a  damage  arising  from  a  leakage,  on  the  ground  that  it  was  a  personal  default  in  the  car- 
rier himself  in  not  providing  a  sufficient  vessel,  and  that  the  loss  was  not  within  the  scope  of  the  notice. 
Lyon  v.  Mells,  5  East,  428. 

C,  one  of  several  coach-proprietors,  in  consideration  of  a  favour  conferred  upon  himself,  undertook  that 
he  and  his  partners  would  carry  the  plaintiiF's  own  family  and  private  parcels  free  of  expense,  and  they 
were  so  carried  for  two  years,  and  the  word  "  banking,"  which  was  usually  written  upon  the  parcels,  waa 
omitted  on  the  suggestion  of  C,  and  the  word  "carrier"  written  in  its  place,  to  which  C.  or  his  son  usually 
added  the  word  "free;^^  there  was  no  evidence  that  the  otiier  proprietors  (partners  with  C.)  had  notice  of 
this  agreement.  The  defendants  had  given  notice  that  they  would  not  be  liable  for  any  parcels  of  above  the 
value  of  51.,  unless  entered  and  paid  for,  &c.  A  parcel  of  the  plaintiff's  delivered  under  these  circum- 
stances, of  considerable  value,  having  been  lost,  it  was  held  that  the  plaintiff  was  not  entitled  to  recover 
against  the  partners.  For  even  where  the  carrier  under  such  circumstances  undertakes  to  carry  without 
reward,  notice  of  value  ought  to  be  given,  in  order  to  point  his  attention  to  the  particular  goods;  he  does  not 
dispense  with  notice  in  toto,  but  only  with  payment;  also,  because  there  was  no  notice  to  the  other  partners; 
and  notice  to  one  partner  is  not  notice  to  all,  unless  the  transaction  be  bona  Jide.  There  was  no  consider- 
ation between  the  plaintiff  and  the  other  partners,  and  therefore  no  contract.  Bignold  v.  Waterhouse,  1  M. 
&  S.  255.  A  notice  from  the  proprietors  of  a  coach  going  from  A.  to  B.  extends  to  the  return-journey;  but 
it  must  be  proved  that  the  party  sending  on  the  return-journey  knew  that  the  coach  was  one  that  started 
from  it.     Rowley  v.  Horne,^  5  Bing.  227,  and  2  M.  &  P.  333. 

(k)  Munn  v.  Baker, 2  2  Starkie's  C.  255.  (/)  Cobden  v.  Bolton,  2  Camp.  108. 

(m)  Roskell  v.  Waterhouse,'^  2  Starkie's  C.  461. 

to  be  strictly  applied  to  the  "  baggage  of  passengers;"  parcels  not  belonging  to  passengers  are  not  included 
under  the  meaning  of  that  term.  Beckman  el  at.  v.  Shouse  et  al.,  5  Rawle,  179.  [Dwight  et  al.  v.  Brewster 
et  al,,  1  Pick.  50.]  And  though  a  stage  owner  posted  notices  that  he  would  not  be  accountable  for  baggage, 
unless  the  fare  was  paid,  and  the  same  entered  on  the  way-bill,  he  was  held  liable  for  the  loss  of  a  trunk 
through  negligence,  though  the  liire  was  not  paid;  notice  not  having  been  brought  home  to  the  owner,  nor 
to  his  servant  who  carried  it  to  the  stage  office.  Bean  v.  Green,  3  Fairf.  422.  Walker  v.  Skipwith,  Meigs 
Rep.  502.  The  advertisements  of  common  carriers,  in  order  to  relieve  them  from  liability,  must  be  plain 
and  explicit,  and  are  to  be  strictly  interpreted.  Barney  v.  Prentiss,  4  Har.  &  I.  317.  Atwood  v.  The  Reli. 
ance  Trans.  Co.,  9  Watts,  87.  See  also  Camden  <V  Amboy  R.  R.  v.  Burke,  13  Wend.  611.  Halstead  v. 
Nowlen,  19  Wend.  234.  Cole  v.  Godwin,  id.  251.  Camden  Transp.  Co.  v.  Belknap,  12  Wend.  354.  Clark  v. 
Faxton,  id.  153.  Large  sums  of  money  in  the  trunk  of  a  passenger  are  not  to  be  regarded  as  within  the 
term  baggage,  in  order  to  render  the  carrier  liable  for  the  loss.  Orange  County  Bank  v.  Brown,  9  Wend. 
85.  See  also  Malpica  v.  McKown,  1  Louis.  Rep.  254.  If  the  baggage  of  a  passenger  is  lost,  through  any 
defect  in  the  vehicles  or  machinery  used,  although  no  negligence,  or  want  of  care,  or  skill  can  be  charged, 
a  notice  in  the  usual  form,  "  all  baggage  at  the  risk  of  the  owners,"  though  brought  home  to  the  knowledge 
of  the  passengers,  will  not  in  such  case  excuse  the  company.  Camden  &  Amboy  R.  R.  Co.  v.  Burke,  13 
Wend.  611.) 

»Eng.  Com.  Law  Reps.  xi.  3.    ^-Id.  iii.  339.    ^Id.  iii.  432. 
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Proof  in  A  party,  after  notice  that  the  carrier  will  not  be  responsible  for  goods  of 
reply  to  above  a  specified  value,  unless  they  be  entered  and  paid  for  according  lo 
notice.  ^ijgjj.  yai^^e,  cannot  recover  in  respect  of  goods  of  greater  value  which  have 
not  been  so  entered  and  paid  for;  for  the  notice  throws  upon  him  the  duty 
of  communicating  the  value,  and  the  concealment  is  a  fraud  on  the  carrier, 
both  because  it  deprives  him  of  the  compensation  for  which  he  has  a  right 
to  stipulate,  and  also  because  it  precludes  him  from  exercising  a  degree  of 
vigilance  and  caution  proportioned  to  the  increased  risk  (n)  (A).  The 
*291  proof  of  *misfeasance  in  such  case  would  of  course  be  incumbent  on  the 
plaintiff  (o).  Notwithstanding  this  the  carrier  will  still  be  liable  for  any 
actual  misfeasance,  or  even  for  gross  negligence,  through  which  the  goods 
are  destroyed  or  lost  (p)  (B);  for  this  is  a  substantive  wrong,  independently 
of  the  contract,  in  respect  of  which  the  plaintiff  would  be  entitled  to 
recover  on  a  declaration  slating,  that  having  delivered  the  goods  to  the 
plaintiff  for  one  purpose  he  had  converted  them  to  another.  And  where 
the  concealment  is  not  the  cause  of  non-performance,  the  contract  is  not  so 
wholly  avoided  but  that  the  plaintiff  in  such  a  case  may  still  sue  on  the 
contract,  notwithstanding  the  fraud;  and  thus,  proof  of  a  direct  misfeasance 
or  gross  negligence  is  in  effect  an  answer  to  proof  of  notice.  The  question 
of  gross  negligence  is  usually  a  question  for  the  jury  (g).  The  defendant 
was  held  to  be  liable,  notwithstanding  such  notice,  where  his  agent  knew 
that  a  cask  of  brandy  was  leaking  fast  in  the  course  of  the  carriage,  and 
yet  took  no  pains  to  stop  it  (r)  (C). 

(n)  And  in  such  a  case  the  owner  cannot  recover  even  the  amount  of  the  value  specified,  as  the  minimum 
for  which  no  extra  price  is  payable.     Harris  v.  Packwood,  3  Taunt.  264. 

(o)  Marsh  v.  Horne,^  4  B.  &  C.  322. 

(p)  Conditions  of  this  nature  were  introduced  for  the  purpose  of  protecting  carriers  against  extraordi- 
nary events,  and  not  to  exempt  them  from  due  and  ordinary  care.  Per  Wood,  B.  4  Price,  34;  and  see  the 
cases  cited,  note  (r). 

(q)  Beck  v.  Evans,  16  East,  244.  Dvff  v.  Budd^  3  B.  &  B.  177;  6  Moore,  469.  Batson  v.  Donovan,^  4 
B.&.A.21. 

(r)  Beck  v.  Evans,  16  East,  244;  supra,  295.  In  the  case  of  Batson  v.  Donovan,^  4  B.  &  A.  21,  the  plain- 
tiffs, alter  notice  by  the  carrier,  delivered  a  parcel  of  bank-notes  to  a  large  amount  to  the  carrier,  without  in- 
forming iiim  of  its  contents;  the  coach  in  which  tlie  parcel  was  conveyed,  was  left  at  midnight  in  the  middle 
of  a  very  large  street  with  a  porter,  who  was  ordered  to  watch  it;  during  this  time  the  parcel  was  stolen. 
The  court  held  that  it  had  been  properly  left  to  the  jury  to  say,  first,  whether  the  plaintiffs  had  been  guilty 
of  any  unfair  concealment  of  the  value  of  the  property;  secondly,  whether  the  carrier  had  been  guilty  of 
gross  negligence.  The  jury  found  for  the  defendants,  and  the  court  of  King's  Bench  on  a  special  case 
refused  a  new  trial.  Best,  J.  dissentiente.  So  in  Duff  \.  Budd,'^  3  B.  &  B.  177,  where  a  parcel  directed  to 
a  particular  place  had  been  mis-delivered,  it  was  left  to  the  jury  to  say  whether  the  defendants  had  been 
guilty  of  gross  negligence;  and  it  was  held,  that  the  usual  carrier's  notice,  and  a  subsequent  correspondence 
with  the  carrier,  with  a  view  to  detect  and  punish  the  fraud  by  which  he  had  been  misled,  did  not  amount  to 
a  bar  or  waver  of  the  action.  So  also,  where  goods  sent  to  A.  and  B.  to  be  carried  by  a  mail-coach,  were 
taken  out  and  lefl  to  be  forwarded  by  a  coach,  of  which  B.  alone  was  the  proprietor,  and  were  lost.  Garnett 
v.  Willan,'^  5  B.  &  A.  53;  for  this  was  not  a  loss  wilhin  the  terms  of  the  notice,  but  a  consequence  of  a 
wrongful  act,  by  which  the  defendants  divested  themselves  of  the  charge  which  they  had  undertaken.  So 
in  Sleat  y.  Fagg,^  5  B.  &  A.  342,  where  a  parcel  of  notes  packed  in  brown  paper  was  sent  without  any 
communication  as  to  value,  to  be  conveyed  by  the  mail,  but  was  forwarded  by  a  light  coach,  from  which  it 
was  stolen;  where  the  jury  found  that  the  risk  had  been  increased  by  altering  the  mode  of  conveyance  con- 
tracted for.  Note,  that  this  case  was  distinguished  from  that  of  Batson  v.  Donovan  ^  4  B.  &  A.  21;  for  it 
was  not  merely  the  case  of  a  negligent  performance  of  a  contract,  but  a  refusal  to  perform  it  altogether.  It 
is  to  be  observed,  that  the  effect  of  giving  notice  to  throw  the  obligation  of  giving  inf^ormation  as  to  the 
value  of  the  subject-matter  upon  the  owner,  whereas  where  no  notice  is  given,  the  duty  of  making  inquiry 
with  a  view  to  claim  a  remuneration  adequate  to  the  risk  is  incumbent  on  the  carrier;  and  where  the  owner 
having  such  notice,  conceals   the  value,  he  is  not,  in  the  absence  of  misfeasance  or  of  gross  negligence. 


(A)  A  bailor  is  not  bound  to  state  the  value  of  a  package  delivered  to  a  carrier,  unless  inquiry  is  made 
— if  on  inquiry  being  made  he  answers  falsely,  or  attempts  fraudulently  to  conceal  the  value,  the  carrier  it 
seems  will  not  be  liable  for  the  value  in  case  of  loss  without  his  default.     Phillips  v.  Earl,  8  Pick.  182. 

(B)  (Hastings  v.  Pepper,  11  Pick.  41.) 

(C)  {Warden  v.  Greer,  6  Watts,  424.) 

'Eng.  Com.  Law  Reps.  xi.  243.    Ud.  vii.  399.    ^Id.  vi.  333.     ^Id.  vii.  19.    ^Id.  vii.  123. 
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*A  parcel  of  bank-notes  had  been  sent  by  a  coach  from  Hereford  to  Proof  in 
Brecon,  and  their  value  was  known  to  the  agent  of  the  defendants;  on  tlie  reply  to 
arrival  of  the  coach  at  Brecon,  the  book-keeper,  who  usually  unloaded  the  "o'^''^^' '^°- 
coach,  received  the  way-bill  in  which  the  parcel  was  entered,  but  sup- 
posing that  the  coachman  had  the  parcel  about  his  person,  did  not  ask  him 
about  it,  or  look  for  it  in  the  coach,  in  the  back  seat  of  which  the  parcel 
had  been  deposited;  it  was  left  to  the  jury  to  say  whether  the  defendants 
had  not  been  guilty  of  gross  negligence,  the  jury  found  for  the  plaintiffs, 
and  the  Court  of  Exchequer  afterwards  held,  that  in  such  a  case  a  notice  of 
non-liability,  which  the  defendants  had  given,  did  not  protect  them  (s). 

Where  the  defendant's  agent,  in  the  course  of  delivering  out  parcels  in 
London,  carried  in  a  cart,  left  the  cart  in  the  street,  and  the  plaintiff  ^spared 
was  stolen  out  in  his  absence,  the  jury  found  it  be  gross  negligence  in  the 
defendant  (/). 

Where  the  owner  of  vessels  navigating  from./?,  to  C.  gave  notice  that  he 
would  not  be  answerable  for  losses,  received  goods  at  v^.  to  be  carried  to 
B.,  an  intermediate  place,  and  instead  of  delivering  them  at  B.,  took  them 
on  towards  C,  and  before  their  arrival  at  C.  the  goods  were  sunk,  without 
any  want  of  care  in  the  master,  it  was  held  that  the  defendant,  who  ought 
to  have  delivered  the  goods  at  B.,  was  liable  to  the  full  amount  (u). 

Where  a  box  was  sent  from  London  directed  to  '«/.  IF.'  Exeter,  and  was 
delivered  at  the  coach-office  in  Exeter  on  a  Sunday  evening  to  a  stranger, 
who  said  that  he  had  been  employed  by  a  man  in  the  street  to  call  for  W.^s 
box,  it  was  held  that  there  was  sufficient  evidence  of  gross  negligence  to  go 
to  a  jury  (x). 

Evidence  may  also  be  given,  in  answer  to  proof  of  notice,  to  show  that 
in  the  particular  case  the  defendant  waived  or  dispensed  with  the  entry 
or  payment  according  to  value. 

Where  the  defendant's  agent  was  informed  of  the  nature  and  value  of 
the  article,  and  told  to  charge  what  he  pleased  for  it,  it  was  held  that  the 
defendant  was  answerable  for  the  loss,  notwithstanding  the  notice  in  the 
usual  form,  on  the  ground  that  the  payment  on  delivery  had  been  dispensed 
with  (y).  But  the  usual  notice  will  exempt  the  carrier  from  liability,  not- 
withstanding the  bulk  of  the  package,  unless  the  nature  of  the  goods  be 
known  to  the  carrier,  and  is  such  that  the  value  of  the  goods  must  necessa- 

entitled  to  recover.  See  the  observations  of  the  Court  in  Batson  v.  Donovan,^  4  B.  &  A.  21.  For  the  con- 
cealment of  the  real  value  in  such  a  case  is  as  much  a  fraud  on  the  carrier  as  if  the  owner  had  used  aa 
active  artifice  for  the  purpose  of  deceit,  as  in  Gibbon  v.  Paynton,  4  Burr.  2298;  where  a  person  knowing 
that  the  carrier  had  given  notice  that  he  would  not  be  responsible  for  money,  sent  money  hid  in  hay,  in  an 
old  nail  bag,  without  disclosing  the  contents.  The  general  principle  applies  '■'■ex  dolo  malo  non  oritur  actio.'''' 
A  carrier  is  in  the  situation  of  an  insurer,  and  concealment  of  that  which  will  enhance  the  risk  discharges 
the  insurer.  See  also  Harris  v.  Packwood,  3  Taunt.  26G.  Where,  Lawrence,  J.  observed,  "  that  there  was 
nothing  unreasonable  in  a  carrier  requiring  a  greater  sum  when  he  carried  goods  of  greater  value,  for  he 
was  to  be  paid  not  only  for  his  labour  in  carrying,  but  for  the  risk  he  runs."  See  also  Clark  v.  Gray,  6 
East,  595;  Izeit  v.  Mountain,  4  East,  371.  As  the  owners  in  such  cases,  by  their  misconduct,  deprive  the 
carriers  of  the  compensation  which  they  ought  to  receive,  and  withhold  that  information  which  would  rea- 
sonably render  a  greater  degree  of  caution  necessary,  they  are  not  entitled  to  recover.  But  though  in  such 
cases  a  plaintiff  is  not  entitled  to  recover  for  a  mere  breach  of  contract,  still  the  defendant  is  liable  for  a 
misfeasance,  where  he  acts  in  direct  contravention  of  the  contract;  as  in  Ellis  v.  Turner,  8  T.  R.  531;  Beck 
V.  Evans,  16  East,  244;  Birkeit  v.  Willan,  2  B.  &  A.  3J6;  Bodenham  v.  Bennett,  4  Price,  31.  It  seems  that 
in  some  cases  the  plaintiff  may  still  declare  in  assumpsit,  although  he  may  declare  on  the  misfeasance.  See 
the  observations  of  Holroyd,  J.  in  Sleat  v.  Fagg,^  3  B.  &.  A.  349. 

(s)  Bodenham  v.  Bennett,  4  Price,  31.     See  also  Tyly  v.  Morris,  Carth.  485.     Gibbon  v.  Paynton,  4  Burr 
2298;  3  Taunt.  264. 

{t)  Smith  V.  /forne,3  Holt's  C.  643;  2  Moore,  18;  8  Taunt.  144. 

(M)  Ellis  V.  Turner,  8  T.  R.  531. 

(x)  Birkett  v.  Willan,  2  B.  &  A.  356.     The  defendants  had  proved  the  usual  notice. 

iy)    Wilson  v.  Freeman,  3  Camp.  527;  and  see  Vent.  238. 

'Eng.  Com.  Law  Reps.  vi.  333.    ^Id.  vii.  19.    sjd.  jii.  210. 
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rily  exceed  the  value  specified  in  the  notice  (z)  (1).  And  even  where  it 
was  proved  tliat  the  defendant's  book-keeper  knew  the  vaUie  of  the  parcel 
*293  (containing  *200  guineas),  but  nothing  was  said  to  him  as  to  the  contents 
orvaUie,  and  the  parcel  was  lost,  it  was  held  that  mere  knowledge  of  the 
value  did  not  defeat  the  notice  of  non-liability  («). 
Proof  of  The  defendant  may  also  in  this,  as  in  other  cases,  set  up  fraud  on  the  part 
fraud.  of  the  plaintiff,  as  an  answer  to  the  action.  Thus,  where  the  plaintiff  at  W. 
apprehending,  from  the  disturbed  state  of  the  country,  that  his  corn  was  in 
danger  of  being  seized  by  a  mob,  after  having  written  to  the  defendant,  a 
carrier  by  water,  to  send  a  private  boat,  stopped  a  boat  by  the  defendant, 
passing  from  B.  to  B.,  which  was  not  one  of  the  boats  employed  in  carrying 
goods  from  fV.  to  ^.,and,  without  communicating  the  circumstances  to  the 
boatmen,  prevailed  upon  them  to  take  the  goods  on  board,  and  the  corn 
was  seized  by  the  rioters,  and  lost;  it  was  held,  principally  on  the  ground 
of  fraud  apparent  in  the  transaction,  the  circumstances  and  urgency  of  the 
case  not  having  been  communicated  to  the  boatmen,  that  the  plaintiff  was 
not  entitled  to  recover  (6). 

Where  a  plaintiff,  a  passenger  by  the  defendant's  coach,  having  received 
a  parcel  of  value  from  a  friend,  to  be  booked  and  conveyed  by  the  same 
coach,  and  instead  of  doing  so,  places  it  in  his  own  bag,  which  is  subse- 
quently lost;  being  a  wrong  doer  towards  the  defendants,  the  loss  is  impu- 
table to  his  own  misfeasance,  and  he  cannot  sue  them  for  the  value  (c). 

Where,  on  the  delivery  of  a  box  to  the  carrier,  he  asked  what  was  in  it, 
and  the  owner  answered  "  a  book  and  tobacco,"  as  in  fact  so  there  was,  but 
there  was  also  100/.  besides,  and  the  carrier  was  robbed,  Rolle,  C.  J.,  is 
reported  to  have  held  at  Nisi  Prius,  that  the  defendant  was  answerable,  for 
the  other  was  not  bound  to  tell  him  all  the  particulars  in  the  box,  and  it 
was  the  business  of  the  carrier  to  have  made  a  special  acceptance  {d).  But 
where  a  carrier  received  two  bags  of  money  sealed  up,  and  was  told  that 
they  contained  200/.,  and  a  receipt  was  given,  charging  10^.  per  cent,  for 
carriage  and  risk,  and  the  hags,  of  which  the  carrier  was  robbed,  contained 
400/,  it  was  held  that  the  plaintiff  could  not  recover  more  than  200/.  (e); 
and  it  may  be  doubted  whether  the  defendant  would  now  be  considered  as 
liable  even  to  that  extent,  and  whether  the  whole  contract  would  not  be 
considered  as  avoided  by  the  fraud  (/)  (A). 

(x)  Down  V.  Fromont,  4  Camp.  40;  and  see  Thorogood  v.  Marsh,^  1  Gow.  105. 

(a)  Levi  v.  Waterhouse,  1  Price,  280.  Marsh  v.  Horne,^  5  B.  &  C.  322.  Neither  will  the  fact,  that  the 
defendants  have  made  allowance  for  damage  on  former  occasions,  without  inquiring  into  the  cause  of  such 
damage.     Evans  v.  Soule,  2  M.  &  S.  1. 

(b)  Edwards  v.  Sherratt,  1  East,  604.  It  was  left  by  Rooke,  J.  to  the  jury  to  say  whether  the  goods 
were  put  on  board  according  to  the  usual  course  of  dealing  with  a  common  carrier;  the  Court  held  that  the 
direction  was  proper,  and  that  it  was  in  effect  a  question  whether  the  boatman  acted  under  the  proper  autho- 
rity of  his  employer  when  he  took  the  corn  on  board. 

(c)  Miles  V.  Caa/e,3  6  Bing.  743. 

{d)  1  Bac.  Ab.  556;  and  see  Mayhew  v.  Eames,  1  C.&  P.  550. 

(e)  B.  N.  P.  71;  1  Bac.  Ab.  346. 

(/)  Where  the  plaintiff  adopts  a  disguise  for  his  parcel,  calculated  to  prevent  the  carrier  from  taking  any 
particular  care  of  it,  and  so  as  not  to  give  due  information  or  protection  to  him,  he  cannot  recover.  Bradley 
V.  Waterhouse.'i  1  M.  &,  M.  154. 

(1)  [The  responsibility  is  the  same,  whether  they  are  informed  that  a  package  contains  money,  or  papers 
as  valuable  as  money.     Dwight  S^  al.  v.  Breicster  Sf  al.  1  Pick.  50.] 

(A)  (Where  a  carrier  is  told  that  a  packet  containing  money,  which  is  delivered  to  him,  is  very  valuable, 
though  he  is  not  informed  that  it  contains  money,  there  is  no  ground  for  imputation  of  fraud  or  conceal- 
ment.  Allen  v.  Sewall,  2  Wend.  327.  And  in  an  action  against  a  common  carrier  by  a  consignee,  for  not 
delivering  goods  in  good  order,  the  defendant  will  not  be  permitted  to  contradict  the  bill  of  lading  signed 
by  him,  unless  it  be  to  prove  fraud  or  imposition  practised  on  him.     Warden  v.  Greer,  6  Watts,  424.) 
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The  defendant  may  also  show  in  defence  that  the  loss  has  resulted  from  Negli. 
the  improper  and  negligent  manner  in  which  the  goods  have  been  packed  gence. 
or  delivered  by  the  plaintiff.     Where  a  carrier  gave  a  receipt  for  a  dog, 
which  was  afterwards  lost,  it  was  held  to  be  no  defence  that  the  dog  had 
not  been  delivered  in  a  state  of  security,  there  being  no  collar  about  his 
neck,  but  only  a  cord.     Lord  Ellenborough  ruled,  that  after  a  complete 
delivery  to  the  defendant,  the  property  remained  at  his  risk,  and  he  was 
bound  to  use  *proper  means  for  securing  it  (§•)  (A).     If  the  defendant  insist     *294 
that  the  contract  was  void  for  illegality,  it  lies  on  him  to  prove  it;  for  ille- 
gality will  not  be  presumed  (A). 

The  responsibility  of  carriers  of  goods  is  further  limited  by  the  provisions 
of  the  statute  11  G.  4,  and  1  W.  4,  c.  68,  s.  1  {i). 

(g)  Stuart  V.  Crawley,^  2  Starkic's  C.  323. 

(h)  Sissons  v.  Dixon,'^  5  B.  &  C.  758;  where  the  illegality  insisted  on  was,  that  the  goods  had  not  been 
entered  at  the  custom-house.  But  a  carrier  may  show,  in  defence  to  an  action  of  trover,  that  he  delivered 
the  goods  to  one  who  had  a  legal  right  to  the  custody  of  them;  as  that  he  delivered  the  clothes  of  a  female 
minor,  who  had  eloped,  to  her  guardian.  Barker  v.  Taylor,^  1  C.  &  P.  101.  Where  the  parcel  contained 
bank-notes,  stamps,  and  a  letter,  it  was  held  that  the  fact  that  the  letter  accompanied  the  stamps,  was  prima 
facie  evidence  that  it  related  to  them,  so  as  to  bring  the  case  witiiin  the  stat.  42  G.  3,  c.  81,  s.  6.  Bennett  v. 
Clough,  1  B.  <fe  A.  461. 

(i)  By  that  stat.  no  mail-contractor,  stage-coach  proprietor,  or  other  common  carrier  by  land  for  hire, 
shall  be  liable  for  the  loss  of,  or  injury  to,  any  article  or  articles,  or  property,  of  the  descriptions  following; 
(that  is  to  say),  gold  or  silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufac- 
tured or  unmanufactured  slate,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any 
description;  trinkets,  bills,  notes  of  the  Governor  and  Company  of  the  Banks  of  England,  Scotland,  or 
Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland;  orders,  notes,  or  securities  for  payment 
of  money,  English  or  foreign;  stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or 
silver  plate,  or  plated  articles;  glass,  china,  silks  in  a  manufactured  or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials;  furs  or  lace,  or  any  of  them,  contained  in  any  parcel 
or  package  which  shall  have  been  delivered  either  to  be  carried  for  hire  or  to  accompany  the  person  of  any 
passenger  in  any  mail  or  stage-coach,  or  other  public  conveyance,  when  the  value  of  such  article  or  articles, 
or  property  aforesaid,  contained  in  such  parcel  or  package,  shall  exceed  the  sum  of  lOl.,  unless,  at  the  time 
of  the  delivery  thereof  at  the  office,  warehouse,  or  receiving-house  of  such  mail-contractor,  stage-coach 
proprietor,  or  other  common  carrier,  or  to  his,  her,  or  their  book-keeper,  coachman,  or  other  servant,  for  the 
purpose  of  being  carried  or  of  accompanying  the  person  ofany  passenger  as  aforesaid,  the  value  and  nature  of 
such  article  or  articles,  or  property,  shall  have  been  declared  by  the  person  or  persons  sending  or  delivering 
the  same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be  accepted 
by  the  person  receiving  such  parcel  or  package. 

Section  2.  When  any  parcel  or  package,  containing  any  of  the  articles  above  specified,  shall  be  so  delivered, 
and  its  value  and  contents  declared  as  aforesaid,  and  such  value  shall  exceed  the  sum  of  101.,  it  shall  be 
lawful  for  such  common  carrier,  &c.  to  demand  an  increased  rate  of  charge,  to  be  notified  by  some  notice 
affixed  in  legible  characters  in  some  public  part  of  the  office,  «Slc.  stating  the  increased  rates  of  charges  re- 
quired to  be  paid  as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of 
such  valuable  articles;  and  all  persons  shall  be  bound  by  such  notice,  without  further  proof  of  knowledge. 

Section  3.  When  the  value  shall  have  been  so  declared,  and  the  increased  rate  of  charge  paid,  or  an 
engagement  accepted  for  the  same,  the  person  receiving  such  increased  rate  of  charge  or  accepting  such 
agreement  shall,  if  required,  sign  a  receipt  for  such  package  or  parcel,  acknowledging  the  same  to  have 
been  insured,  such  receipt  not  to  be  liable  to  any  stamp-duty;  and  if  such  receipt  shall  not  be  given  when 
required,  or  such  notice  as  aforesaid  shall  not  have  been  affixed,  such  common  carrier,  &.c.  shall  not  be  en- 
titled to  any  benefit  under  this  Act,  but  shall  be  liable  as  at  common  law,  and  to  refund  the  increased  rate 
of  charge. 

Section  4.  From  and  after  the  1st  day  of  September  then  next,  no  public  notice  heretofore  or  hereafter 
made  shall  be  deemed  to  limit  or  aiFect  the  liability  at  common  law  of  any  such  common  carriers  as  afore- 
said, in  respect  of  any  goods  to  be  carried  by  them,  but  that  all  such  common  carriers  shall,  after  the  said 
1st  day  of  September,  be  liable,  as  at  common  law,  to  answer  for  the  loss  of,  or  any  injury  to,  any  goods  in 
respect  whereof  they  may  not  be  entitled  to  the  benefit  of  this  Act,  any  notice  by  them  made  contrary 
thereto  or  limiting  such  liability  notwithstanding. 

Section  5.   For  the  purposes  of  this  Act,  every  office,  warehouse,  or  receiving-house  appointed  by  such 

(A)  (A  carrier  is  not  justified  by  the  inability  or  refusal  of  the  consignee  to  receive  the  goods,  to  leave 
them  exposed  on  the  wharf,  but  it  is  his  duty  to  secure  them  for  the  owner.  Ostranderv.  Brown,  15  Johns. 
R.  39.  See  also  Eagle  v.  White,  6  Whart.  505.  But  if  an  injury  happen  to  property  in  the  hands  of  a 
bailee,  the  interference  of  the  bailor  to  remedy  the  evil,  will  not  release  the  bailee  from  liability  for  the  con- 
sequence of  his  negligence.     Tod  v.  Figley,  7  Watts,  542. 
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Carriers  of      *In  an  actioii  agaiiist  a  coach-owner  for  an  injury  sustained  by  a  passen- 

persons.      crer,  the  plaintiff  must  prove,  not  only  the  usual  engagement  to  carry  him, 

by  proof  tliat  he  has  taken  his  place,  &c.  {k)y  but  must  prove  negligence; 

for  coach-owners  do  not  insure  the  persons  of  passengers  against  accidental 

injuries  (/)  (A).    But  upon  general  principles,  the  owners  of  mail  and  other 

common  carrier  as  aforesaid  for  receiving  parcels  shall  be  deemed  the  receiving-house,  &c.  of  such  common 
carrier;  any  one  of  such  common  carriers  may  be  sued,  and  no  action  shall  abate  for  want  of  joining  any 
co-partner. 

Section  6.  No  special  contract  between  any  such  common  carriers  and  other  parties  shall  be  affected  by 
this  Act. 

Section  7.  Where  any  parcel  shall  be  delivered  at  any  such  office,  and  the  value  and  contents  declared  as 
aforesaid,  and  increased  riite  of  charges  paid,  and  such  parcel  shall  have  been  lost,  the  party  entitled  to 
recover  damages  in  respect  of  such  loss  shall  also  be  entitled  to  recover  back  such  increased  charges  so  paid 
as  aforesaid. 

Section  8.  That  nothing  in  this  Act  shall  be  deemed  to  protect  such  common  carriers  from  liability  for 
loss  arising  from  th(!  felonious  acts  of  any  servant,  nor  to  protect  any  such  servant  from  liability  for  loss 
occasioned  by  their  own  neglect. 

Section  9.  Such  common  carriers  shaH  not  be  concluded  as  to  the  value  of  any  such  parcel  by  the  value 
so  declared  as  aforesaid,  but  shall  be  entitled  to  require  from  the  party  suing  proof  of  the  value,  by  ordinary 
legal  evidence,  and  shall  be  liable  to  such  damages  only  as  shall  be  so  proved  as  aforesaid,  not  exceeding  the 
declared  value,  together  with  the  increased  charges. 

Section  10.  Tiiat  in  all  actions  brought  against  such  common  carriers  for  loss,  &c.,  whether  the  value  of 
such  goods  shall  have  been  declared  or  not,  the  defendants  may  pay  money  into  court,  as  in  any  other  action. 

The  Act  extends  to  all  articles  comprised  within  Section  1,  although  not  within  the  terms  of  the  preamble, 
viz.  an  article  of  great  value  in  small  compass.  A  looking-glass  of  above  10/.  value  was  packed  up  and  sent 
to  be  carried  from  the  carrier's  office  in  London  to  the  house  of  S.  near  Lymington.  A  notice  pursuant  to 
the  statute  was  fixed  up  in  the  office.  The  words  "plate-glass,"  "looking-glass,"  "keep  this  edge  upwards," 
were  written  on  the  case,  but  no  declaration  was  made  of  the  nature  and  value  of  the  article,  and  no  in- 
creased rate  of  carriage  paid.  The  parcel  was  conveyed  from  Lymington  to  the  place  of  its  ultimate  desti- 
nation on  a  brewer's  truck,  that  being  the  u.sual  mode  in  which  parcels  were  conveyed  in  that  part  of  the 
country.  When  the  glass  was  unpacked  it  was  found  to  be  broken.  It  was  held  that  the  carrier  was  not 
liable  for  the  damaofe  occasioned  by  the  breaking  of  the  glass.  Owen  v.  Burnett,  2  C.  &,  M.  353;  4  Tyr.  133, 
S.  C.  The  plaintiff  sent  a  parcel,  directed  to  one  in  London,  to  the  postmaster  of  Bradford,  to  be  forwarded 
to  M.  The  postmaster  received  2d.  to  book  the  parcel,  and  sent  it  by  a  mail-cart  to  the  King's  Arms  inn 
at  M.  He  was  accustomed  so  to  take  in  parcels  for  the  mail-cart.  The  innkeeper  at  M.  booked  the  parcel 
for  London,  charging  2d.  as  "booking"  for  his  trouble,  and  also  charging  on  the  parcel  the  demand  for  car- 
riage  from  Bradford,  which  he  had  paid.  He  forwarded  the  parcel  by  a  mail-coach,  of  which  the  defendants 
were  proprietors,  to  London.  Several  coaches  used  to  stop  at  the  King's  Arms;  the  mail  pulled  up  there,  but 
did  not  change  horses.  The  innkeeper  had  no  express  authority  from  the  defendants  to  take  in  parcels,  and 
nsed  his  discretion  in  sending  them  by  mail  or  any  other  coach.  No  regular  booking-office  was  kept  at  the 
King's  Arms.  The  parcel  was  lost,  and  it  was  held,  first,  that  for  the  purpose  of  taking  in  the  above  parcel, 
the  King's  Arms  was  a  receiving-house  of  the  defendants,  within  the  stat.  11  G.  4  «St  1  W.  4,  c.  68;  secondly, 
that  the  plaintiff  might  properly  sue  the  defendants  on  a  contract  to  carry  from  M.  to  London.  Syms  v. 
Chaplin,^  5  Ad.  &  Ell.  634. 

Value. — The  notification  as  to  the  value  must  be  express.     Boys  v,  Pinks,^  8  C.  &  P.  361. 

Shall  have  been  declared. — A  defence  that  no  notice  was  affixed  at  the  receiving-house  pursuant  to  the 
statute,  must  be  specially  pleaded.     Syins  v.  Chaplin,^  5  Ad.  &  Ell.  634. 

On  a  plea  that  the  property  was  not  delivered  at  a  receiving-house,  but  to  the  defendant's  servant,  and 
that  the  plaintiff  did  not  at  the  time  of  delivery  declare  the  value,  &c.,  replication  de  injuria,  and  verdict 
for  the  plaintiff,  it  is  no  ground  for  a  new  trial  that  no  notice  was  affixed.     Ibid. 

(k)  See  the  observations,  supra,  as  to  the  contract. 

(l)  Aston  V.  Heaven,  2  Esp.  C.  533.     Christie  v.  Griggs,  2  Camp.  79. 

(A)  (A  carrier  of  passengers  is  bound  to  use  the  highest  degree  of  care  that  a  reasonable  man  would  use. 
H'lll  V.  The  Connecticut  River  Steamboat  Co.,  13  Conn.  Rep.  319.  The  burden  of  proof  is  on  the  defend- 
ants to  show  tliat  there  was  no  negligence  in  every  case  where  an  injury  results  to  passengers  from  an  acci- 
dent; the  fact  that  the  carriage  was  upset  and  the  plaintiflt's  wife  injured;  or  that  while  the  carriage  was 
driven  at  a  moderate  rate,  on  a  plain  good  level  road,  and  that  in  coming  in  contact  with  any  other  object, 
one  of  the  wheels  came  off,  whereby  it  was  overturned,  imply  negligence.  Ware  v.  Gay,  11  Pick.  106. 
Stokes  V.  Saltonstall,  13  Peters  Rep.  181.  The  carriers  are  discharged  from  liability  if  the  driver  was  a 
person  of  competent  skill,  and  the  accident  was  occa.sioned  by  no  fault  or  want  of  skill  on  his  part,  but  by 
physical  disability  arising  from  extreme  and  unusual  cold,  which  rendered  him  incapable  for  the  time  to  do 
his  duty.  Stokes  v.  Saltonstall,  13  Peters  Rep.  181.  Camden  and  Ainhoy  R.  R.  Co.  v.  Burke,  13  Wend. 
611.  Where  the  plaintiff,  a  passenger  in  a  steamboat  from  Hartford  to  New  York,  in  an  action  against  the 
owner  for  injuries  sustained  by  him  through  the  negligence  of  the  master,  having  proved  that  on  the  arrival 
of  the  boat  in  the  dock  at  New  York,  the  chainbox  used  to  keep  the  boat  in  trim  was  so  insufficiently 
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coaches  are  liable  for  injuries  occasioned  by  the  negligence  of  their  agents 
(jyi).  Tlie  liability  continues  till  the  passengers  are  safely  set  down,  though 
beyond  the  place  of  destination  (?i).  The  breaking  down  or  overturning 
of  a  stage-coach  is  pinmcl  facie  evidence  of  negligence  (o).  Where  the 
road  was  such  as  to  require  an  extraordinary  degree  of  caution  on  the  *part  *296 
of  the  passengers,  a  driver  was  held  to  have  been  guilty  of  negligence  in 
not  warning  them  of  the  full  extent  of  the  danger  {p).  Evidence  that  the 
coach  at  the  time  of  the  overturning  was  carrying  a  greater  number  of  pas- 
sengers than  are  allowed  by  the  Act  of  Parliament  {q),  has  been  held  to 
be  conclusive  to  show  that  the  accident  arose  from  the  overloading  of  the 
coach  (r);  on  the  other  hand,  if  it  appear  that  a  coach  is  loaded  with  more 
passengers  than  its  construction  will  bear,  it  is  no  excuse  that  the  number 
did  not  exceed  the  statutory  allowance  (.s).  If  the  driver  of  a  coach  may 
adopt  either  of  two  courses,  one  of  which  is  safe  and  the  other  hazardous, 
and  he  elects  the  latter,  he  is  responsible  for  the  mischief  which  ensues  (/). 
If  through  the  default  of  a  coach-proprietor  in  neglecting  to  provide 
proper  means  of  conveyance,  a  passenger  be  placed  in  so  perilous  a  situa- 
tion as  to  render  it  prudent  for  him  to  leap  from  the  coach,  and  in  conse- 
quence his  leg  be  broken,  the  proprietor  will  be  responsible  in  damages, 
although  the  coach  was  not  actually  overturned  (w).  It  is  no  defence  that 
the  contract  was  for  travelling  on  a  Sunday  [x).  A  party  who  pays  his 
whole  fare  is  entitled  to  take  his  seat  at  any  stage  of  the  journey  (y);  secus, 
if  he  pay  a  deposit  only  (c).   A  postmaster  is  not  compellable  to  let  a  chaise, 

(to)  White  V.  Boultonand  others,  Peake's  C.  81 .  Brucker  v.  Fromont,  6  T.  R.  G59;  2  Salk.  441.  Michael 
V.  Allestree,  2  Lev.  172. 

(n)  Dudley  v.  Smith,  1  Camp.  167. 

(o)  Christie  v.  Griggs,  2  Camp.  79,  345,  note  (?n);  see  also  Dudley  v.  Smith,  1  Camp.  167. 

(p)  Christie  v.  Griggs, 2  Camp.  79.  As  where  the  coach,  before  it  reached  its  usual  destination,  had  to 
pass  under  a  low  gateway,  and  it  was  scarcely  practicable  for  a  passenger  on  the  roof  of  the  coach  to  p^ss 
without  injury,  and  the  coachman  merely  informed  the  passenger  that  the  passage  was  very  awkward.  See 
also  Dudley  v.  Smith,  1  Camp.  167. 

(fl)  50  G.  3,  c.  48,  s.  2.  (r)  Israel  v.  Clarke,  4  Esp.  C.  259. 

(s)  Ibid.  (t)  Mayhew  v.  Boyce,^  1  Starkie's  C.  423. 

((()  Jones  V.  Boyce,"^  Ibid.  493.  In  an  action  against  a  coach  proprietor  for  negligence,  it  appeared  that 
the  coach  travelled  from  the  county  of  O.  to  the  county  of  W.,  that  the  plaintiff  became  an  outside  passen- 
ger for  hire,  that  there  was  luggage  on  tlie  roof  of  the  coach,  and  no  iron  railing  between  the  luggage  and 
the  passengers,  and  tiiat  the  plaintiff  being  seated  with  her  back  to  the  luggage,  was  by  a  sudden  jolt  thrown 
from  the  coach,  and  her  leg  was  thereby  broken  in  the  county  of  O.,  where  she  remained  some  time  to  be 
cured,  but  before  she  was  fully  recovered  she  removed  to  the  county  of  VV.,  where  tlirther  medical  attend- 
ance became  necessary,  and  expense  was  consequently  incurred.  The  learned  Judge  directed  the  jury  to 
find  for  the  plaintiffs,  if  they  were  of  opinion  that  the  injury  was  occasioned  by  the  negligence  of  the  de- 
fendant. The  jury  found  for  the  plaintiff,  and  stated  that  they  so  found  on  account  of  the  improper  con- 
struction of  the  couch,  and  of  the  luggage  being  on  the  seat.  It  was  held  that  tiie  case  was  properly 
submitted  to  the  jury,  and  that  the  facts  found  specially  by  them  amounted  to  negligence  in  the  defendant; 
also,  that  the  inconvenience  suffered  and  expense  incurred  by  the  plaintiff  in  tlie  county  of  W.was  material 
evidence  of  a  matter  in  issue  arising  there,  within  the  meaning  of  the  undertaking  given  by  the  plaintiff,  in 
answer  to  motion  to  change  the  venue.     Curtis  and  Wife  v.  Drinkwater,^  2  B.  &  Ad.  169. 

(x)  Sandiman  v.  Breach,'^  7  B.  &  C.  96.  Under  the  stat.  3  Car.  1,  c.  1,  and  29  Car.  2,  c.  7.  But  the  driver 
of  a  stage  van  is  a  common  carrier,  and  subject  to  penalties  for  travelling  on  a  Sunday.  P.  v.  Middleton,^  3 
B.  &C.  164;  4D.  &  R.  824. 

iy)  Ker  v.  Mountain,  1  Esp.C.  27.  (z)  Ibid. 

secured,  that  it  rolled  across  the  deck,  and  striking  against  the  plaintiff  threw  him  overboard,  whereby  one 
of  his  legs  was  broken,  and  his  body  bruised;  offered  further  evidence  to  (jrovc  that  after  he  was  taken  from 
the  water,  and  while  sitting  upon  the  wiiarf,  he  applied  to  the  master  for  son^e  of  his  men  to  assist  him  into 
u  carriage,  who  refused,  saying  that  he  had  enough  for  his  men  to  do  on  board;  it  was  held,  that  such  evi- 
dence was  admissible;  because  such  conduct  of  the  master  was  part  of  the  transaction  in  question;  and  also 
for  the  purpose  of  showing-  the  damage  sustained.  Hall  v.  The  Connecticut  River  Steamboat  Company,  13 
Conn.  R.  319. 

•Eng.  Com.  Law  Reps.  ii.  454.    ^jd.  ii.  482.    m.  xxii.  51.    ^Id.  xiv.  22.    ^Id.  x.  44. 
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CASE,  ACTION  ON. 


but  if  he  do  so,  and  the  passenger  take  his  seat,  the  postmaster  is  bound  to 
proceed  if  tlie  fare  be  tendered  («). 

CASE,  ACTION  ON. 


Effect  of 
the  new 

lules. 


^297 


Previously  to  the  new  rules  of  pleading,  the  whole  of  the  material 
allegations  on  the  record  were  put  in  issue  by  the  plea  of  not  guilty.  The 
new  rules  of  H.  T.  4  Will.  4,  have  in  ordinary  cases,  made  great  alteration 
in  this  respect,  and  the  proofs  now  requisite  on  the  part,  as  well  of  the 
plaintiff  as  the  defendant,  are  regulated  by  the  form  of  pleading  and  the 
*issues  taken.  As  the  new  rules  affect  only  the  mode  of  making  the  de- 
New  rules,  fence,  leaving  the  proof  of  material  facts  put  in  issue  as  before,  and,  indeed, 
still  allow  the  plea  of  the  general  issue  as  before,  where  it  is  given  by  a 
particular  statute  (b),  the  proofs  will  be  stated  as  before,  subject  to  the 
observation,  that  their  materiality  must  depend  on  the  issue  taken. 

For  the  prooofs  in  particular  actions  of  this  class,  see  the  different  heads 
Carriers. — Criminal  Conversation. — False  Representation. — Dis- 
turbance.— Libel  and  Slander. — Lights. — Malicious  Arrests  and 
Prosecutions. —  Negligence.  —  Nuisance. —  Reversion. — Seduction. 
— Sheriff. — Trover. — Watercourse. — Way. 

The  proof  of  the  different  averments  essential  to  support  an  action  on  the 
case  in  tort,  and  the  necessity  of  the  correspondence  of  such  proofs  with  the 
allegations  upon  the  record,  are  severally  considered  under  the  respective 
appropriate  titles,  and  under  the  general  head  of  Variance. 

Some  points  will  now  be  considered  which  are  particularly  applicable  to 
the  present  form  of  action. 

The  action  must  in  general  be  brought  by  the  party  whose  person  or 
property  has  sustained  the  injury  complained  of.  Thus  the  vendor  of  goods 
cannot  maintain  an  action  for  their  loss  against  the  carrier  where  the  pro- 
perty has  vested  in  the  vendee  by  the  delivery  to  the  carrier  on  his  be- 
half (c).  So  where  t/i.  chartered  the  whole  of  the  defendant's  ship,  the 
defendant  agreeing  to  receive  a  full  cargo,  and  to  deliver  the  same  to  td. 
or  his  assigns,  and  the  plaintiff,  to  whose  order  the  goods  were  consigned, 
brought  an  action  against  the  defendant  for  negligence  in  stowing  the 
goods,  and  it  appeared  that  the  plaintiff  was  the  mere  agent  of  ^.,  he  was 
nonsuited  (d). 

If  it  appear  that  some  of  the  plaintiffs  are  not  entitled  to  support  the 
action,  it  will  be  a  ground  of  nonsuit;  they  must  recover,  if  at  all,  in  respect 
of  a  general  joint  damage,  for  the  Courts  will  not  take  cognizance  of  sepa- 
rate and  distinct  injuries  in  one  and  the  same  action  (e).  The  plaintiffs 
must  therefore  prove  a  joint  cause  of  action,  such  as  damage  done  to  joint 
property  (/);  joint  slander  of  the  plaintiffs  in  their  trade  or  business  (g); 
and  two  persons  may  join,  although  their  interests  be  several,  if  the  injury 
complained  of  were  a  joint  damage  to  both  (A),  Where  the  damage  is  laid 
as  a  joint  damage  to  several  plaintiffs,  and  appear  in  evidence  to  be  a  sepa- 
rate damage  to  some  of  them  only,  they  must  be  nonsuited;  as,  where  the 
declaration  alleged  a  slander  of  the  plaintiffs  in  their  joint  trade,  and  it 


Parties. 


Plaintiffs. 


(o)  Massiter  v.  Cooper,  4  Esp.  C.  260. 

(6)  The  intention  to  rely  on  the  statute,  under  the  general  issue,  must  be  notified  by  inserting  the  words 
"By  statute"  in  the  margin  of  the  plea. 

(c)  Supra,  tit.  Carrier. 

(d)  Moores  v.  Hopper,  2  N.  R.  411. 

(e)  1  Sannd.  291, /r.;  Bac.  Ab.  Action,  [C.];  2  Saund.  116,  n.  2;  2  Wils.  423;  3  Lev.  362. 

(/)  If  one  tenant  in  common  only  be  sued  in  trespass,  trover  or  case,  for  anything  concerning  the  land 
held  in  common,  the  defendant  may  plead  the  tenancy  in  common  in  abatement.    2  Saund.  291,  d. 
ig)  3B.&T.  1.50;  2  East,  496. 
(A)  2  Saund.  116,  a;  3  Lev.  369. 
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appeared  in  evidence  that  the  words  were  addressed  personally  to  one 
only  (/). 

It  is  a  general  rnle,  that  in  actions  of  tort  one  defendant  may  be  acquit- Defend- 
ted  and  another  found  guilty,  torts  being  several  in  their  nature  {k)\  where, ants, 
however,  the  action  is  virtually  founded  upon  a  breach  of  contract,  doubts 
*have  been  entertained  upon  this  point.    In  a  late  case  in  an  action  against    *298 
carriers,  the  Court  of  King's  Bench  refused  a  new  trial,  leaving  the  defend- 
ant to  take  his  objection,  which  was  upon  the  record,  by  writ  of  error  (/), 
and  the  judgment  was  afterwards  affirmed. 

The  allegation  of  the  particular  day  on  which  an  injury  was  committed  Time, 
is  not  material,  and  the  plaintiff  may  prove  it  to  have  been  committed  on 
any  day  before  or  after  the  day  laid  in  the  declaration,  provided  it  be 
before  the  commencement  of  the  action  [m)  (1),  whether  the  form  of  action  "^^ 
be  trespass  or  case.  But  if  the  injury  be  continuous  in  its  nature,  or  has 
been  repeated,  it  seems  that  the  plaintiff,  if  there  be  but  one  count  alleging 
a  continuance  or  repeated  acts  within  a  time  specified,  may  either  give  in 
evidence  upon  that  count  one  act  anterior  to  the  first  day  specified  in  the 
declaration,  or  any  number  within  the  limits  assigned  («)  (2).  But  if  the 
declaration  contain  several  counts,  he  may  give  in  evidence  so  many  acts, 
eacii  anterior  to  the  first  day  specified  in  each  respective  count  (o). 

Where  in  an  action  on  a  policy  of  insurance,  the  declaration  alleged,  that 
after  the  making  the  policy  the  ship  sailed,  and  it  appeared  in  evidence 
that  she  sailed  before,  the  variance  was  held  to  be  immaterial  [p). 

Where  the  injury  is  of  a  transitory  nature,  and  the  place  is  merely  piace. 
alleged  by  way  of  venue,  a  variance  is  innnaterial;  and,  as  will  be  seen  in 
actions  for  nuisances  to  real  property,  where  there  is  a  doubt  whether  the 
place  was  introduced  by  way  of  venue,  or  of  local  description,  it  will  be 
ascribed  to  venue  (q).  Where  however  a  precise  local  description  is  given 
of  such  an  injury,  it  must  be  proved  as  laid  (r). 

If  the  injury  be  the  immediate  result  of  force  used  by  the  plaintiff  and  Means  and 
not  the  mere  remote  consequence  of  his  wrongful  act,  trespass  is  the  proper  ™^""^''- 
form  of  action.  The  distinction  between  such  injuries  as  are  to  be  laid  in 
trespass,  and  consequential  injuries,  for  which  an  action  on  the  case  is  the 
proper  remedy,  is  frequently  very  nice.  The  general  rule  is,  that  if  the 
injury  result  immediately  from  force  applied  by  the  defendant,  trespass  is 
the  proper  form  of  action  (s),  and  it  is  immaterial  whether  the  trespass  be 
wilful  or  not  (/)  (A). 

(i)  Solomons  and  others  v.  Medex,^  I  Starkie's  C.  IDl.  And  see  Barnes  v.  Holloway,  8  T.  R.  150.  Hawkes 
V.  Hawkey,  8  Enst,  427.     Hdly  v.  Render,  3  Bulst.  S3. 

(k)  1  Will.  Saund.  291,  d.,  wliere  the  cases  on  the  subject  are  collected. 

(/)  Wood  V.  Bretherton,  K.  B.  Mich.  1820;  vide  tit.  Carriers.  And  see  1  Will.  Saund.  291,  d.;  and  supra, 
20],  and  the  cases  there  referred  to. 

(m)  1  Will.  Saund.  24,  n.  Brook  v.  Bisliop,  7  Mod.  152;  Ld.  Raym.  823,  974,  976;  2  Salk.  639.  Hume 
v.0ldacre2  1  Starkie's  C.  351. 

(ra)  Ibid.  (o)  Ibid. 

Ip)  Peppin  V.  Solomons,  5  T.  R.  496.     Malthie  v.  Potts,  1  B.  &  P.  23. 

(g)  Supra,  201.  (r)  See  tit.  Variance. — Venue. 

(s)  Per  De  Grey,  C.  J.  in  Scott,  v.  Shepherd,  3  Wils.  403;  2  Bl.  R.  892. 

(t)  Per  Ld.  Ellenborough,  Leame  v.  Bray,  3  East,  599.     For  the  decisions  on  this  head,  see  Trespass, 

(1)  [See  Yelv.  71,  note  Amer.  ed.] 

(2)  [See  Pierce  v.  Pickens,  16  Mass.  Rep.  470.] 

(A)  (See  Gates  v.  Miles,  3  Conn.  R.  64.  Case  et  al.  v.  Mark,  2  Ohio  R.  170.  Johnson  v.  Castleman,  2  Dana, 
377.  Where  the  defendant,  throug[h  neglect  and  for  want  of  due  caution,  but  without  a  design  to  injure, 
discharged  a  loaded  gun  in  a  public  place  where  many  people  were  assembled;  the  contents  of  which  gun 
struck  the  plaintiff's  leg  and  wounded  him  severely;  in  consequence  of  which  wound  tlie  plaintiff  lost  his 
leg,  and  incurred  great  expense  in  effecting  his  cure,  besides  being  disabled  from  carrying  on  his  business, 

'Eng.  Com.  Law  Reps.  ii.  351.     z/^f.  ii.  422. 
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Negligence     In  actions  for  the  negligence  of  an  agent,  it  is  a  general  rule  tliat  an  alle- 
of  agent,    gation  of  negligence  by  the  defendant  is  supported  by  proof  of  negligence 
in  his  agent,  for  the  negUgence  of  the  latter  is  the  neghgence  of  the  prin- 
cipal who  employed  him  (u).     A  declaration  alleging  that  the  defendant 
so  negligently  drove  his  cart  that  the  plaintiff's  horse  was  killed,  is  sup- 
ported by  proof  that  the  defendant's  servant  drove  the  cart  and  occasioned 
the  injury  (.r).   And  it  is  a  general  rule  in  civil  actions,  and  also  in  cases  of 
indictments  for  treason  and  misdemeanors,  and  in  some  cases  for  felony, 
*299     "^that  the  act  of  the  agent  may  be  alleged  to  be  the  act  of  the  principal  who 
gave  him  directions  (?/). 
Proof  of         Where  in  an  action  against  */?.  for  damage  to  the  plaintiff's  window, 
agency,      occasioned  by  the  negligence  of  the  defendant's  servant  in  driving  his  wag- 
gon, it  appeared  that  ^.  and  B.  were  in  partnership  as  carriers,  and  that  by 
a  private  agreement  infer  se  each  undertook  the  conveyance  of  goods  by 
his  own  waggons,  horses  and  drivers,  for  specified  distances,  and  that  the 
damage  in  question  had  been  effected  within  5.'s  division,  and  by  his  wag- 
gon and  driver,  it  was  held  that  td.  was  liable,  for  since  the  waggon  was  to 
be  drawn  for  his  benefit,  for  all  legal  purposes  the  servant  was  his,  although 
for  inferior  purposes,  and,  as  between  »/?.  and  B.,  he  was  considered  as  the 
servant  of  ^.  (z). 
Sums,  (fcc.      A  variance  from  sums  and  quantities  will  not  be  material,  unless  they 
constitute  part  of  a  contract,  or  other  entire  subject-matter.     It  is  unneces- 
sary to  prove  the  precise  sum  as  laid  in  support  of  an  averment  that  so 
much  was  due  for  rent  in  an  action  to  recover  double  the  value  of  goods 
removed  to  prevent  a  distress  («). 

In  an  action  on  the  Post-horse  Act,  for  letting  and  not  accounting  for 
divers,  to  wit,  eight  post-horses,  proof  of  letting  and  not  accounting  for  five, 
was  held  to  support  the  declaration  (b). 

(u)  Supra,  tit.  Agent,  31.  Michael  v.  AUeslree,  2  Lev.  172;  supra,  55.  But  the  plaintiff  may  usually 
waive  a  trespass  and  bring  case,  infra,  212,  note  (x). 

(x)  Brucker  v.  Fromont,  6  T.  R.  659.  And  see  Turberville  v.  Sta7np,  1  Ld.  Raym.  264;  Skinn.  681;  Carth. 
425;  Salk.  13. 


(y)  Supra,  tit.  Accessory. — Agent. 
(fl)  Gwynnet  v.  Phillips,  3  T.  R.  616. 


{z)   Waland  v.  Elkins,^  1  Starkie's  C.  272. 
(6)  Radford  v.  Mcintosh,  3  T.  R.  632. 


an  action  on  the  case  for  consequential  damages  was  held  not  to  lie,  but  that  the  proper  form  of  action  was  tres- 
pass vi  et  armis.  Taylor  v.  Rainbow,  2  Hen.  &  Mun.  423.  If  an  injury  be  inflicted  on  a  child  whilst  in  the 
service  of  its  father,  trespass  vi  et  armis  is  the  proper  form  of  action;  but  if  the  child  be  hired  to,  and  in  the 
service  of  anotlier,  an  action  on  the  case  is  the  proper  remedy.  Wilt  v.  Vickers,  8  Watts,  227.  Where  a 
house  under  lease  is  pulled  down  by  a  trespasser,  case  is  the  proper  form  of  action  for  the  injury  done  to 
the  freehold.  Olt  v.  Grice,4  Devereux's  Law  Reps.  477.  A  husband  may  maintain  an  action  on  the  case 
against  the  parent  of  his  wife  for  inducing  her  to  live  separate  from  him,  and  in  such  action  it  is  not  neces- 
sary to  prove  malice.  Pajk  v.  Hopkins,  2  Bailey,  408.  [Mr.  Angell,  in  his  "Treatise  on  tiic  Common  Law, 
in  relation  to  Water-courses,"  p.  76,  8U — gives  the  following  extract  from  the  manuscript  letters  of  Judge 
Gould  of  Connecticut: 

"  When  tiie  original  act  occasioning  the  injury  was  forcible,  the  remedy  is  in  some  cases  trespass,  in 
others  trespass  on  the  case.  If  the  forcible  act  is  immediately  injurious,  trespass  is  the  proper  action;  if,  on 
the  contrary,  tlic  injury  for  whicii  redress  is  sought,  is  the  remote  or  consequential  effect  of  the  forcible  act, 
the  remedy  is  trespass  on  the  case.  As  if  A.  throws  a  log  across  a  highway,  and  B.  injures  himself  by  fall- 
ing over  it,  here  the  injury  to  B.  is  consequential,  and  the  remedy  is  trespass  on  the  case. 

"The  difficulty  is  in  applying  the  last  rule,  and  in  distinguishing  what  is  the  immediate  and  what  the 
consequential  effect  of  any  forcible  act.  The  injury  to  be  immediate  within  the  rule,  need  not  be  the  in- 
stantaneous  effect  of  the  forcible  act.     When  it  is  instantaneous,  there  is  no  difficulty  in  the  application. 

"  Injuries,  which  arc  not  the  instantaneous  effect  of  some  forcible  act,  are  in  some  cases  regarded  as  im." 
mediate,  in  others  consequential. 

"  1.  When  the  inimediate  or  proximate  cause  of  the  injury  produced  is  but  a  continuation  of  the  original 
force,  the  effect  is  immediate.  * 

"  2.  On  the  other  hand,  when  tlic  original  force  ceases  before  the  injury  or  damage  commences,  such  injury 
or  damage  is  consequential,  and  the  author  of  it  is  liable  in  trespass  on  the  case  only."]  {Sec  also  Mr.  Day's 
note  to  Huggetl  v.  Montgomery,  2  New.  Rep.  447.} 
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Under  a  count  for  a  total  loss  it  is  sufficient  to  prove  an  average  loss  (c). 

In  covenant,  evidence  of  part  of  the  breach  will  enable  the  plaimift'  to  Damages, 
recover /?ro  tanto.    Where  the  plainliff"  alleged,  by  way  of  breach,  that  the 
defendant  had  pulled  down  the  whole  house,  it  was  held  that  he  was  entitled 
to  recover  damages  for  pulling  down  half  the  house  (f/). 

It  is  always  essential  to  prove  the  allegation  that  the  particular  damage 
alleged  was  the  immediate  and  natural  result  of  the  wrongful  act  of  the 
defendant  stated  in  the  declaration.  Thus  in  an  action  for  slander,  by 
means  of  which  the  plaintiff  lost  his  situation  as  a  journeyman  to  a  third 
person,  it  is  not  sufficient  to  prove,  that  in  consequence  of  the  wrongful  act 
of  the  defendant,  the  master  dismissed  the  plaintiff  from  his  employment 
before  the  end  of  the  term  for  which  he  had  contracted  with  him,  for  the 
dismissal  was  not  the  legal  and  natural  consequence  of  the  words,  but  the 
mere  wrongful  act  of  the  master  (e). 

No  evidence  can  in  general  be  given  of  damage  which  is  not  specially 
alleged  in  the  declaration.  But  where  special  damage  is  laid,  the  plaintiff 
may  frequently  recover  in  respect  of  that  damage  in  this  form  of  action, 
where  he  could  not  have  recovered  for  it  in  trover.  As,  where  the  plaintiff 
alleged  that  the  defendant  wrongfully  had  detained  the  tools  used  by  him 
in  his  trade,  for  the  space  of  two  luonths,  whereby  he  had  lost  the  benefit 
of  his  trade,  it  was  held  that  a  special  action  on  the  case  was  the  proper 
form  of  action,  for  the  damages  being  special,  the  action  ought  to  be 
special  (/)  (A). 

It  is  sufficient,  in  many  instances,  to  give  presumptive  evidence  of  the 
loss  sustained;  as,  in  an  action  for  firing  guns  so  near  the  plaintiff's  decoy- 
pond,  *that  it  causes  the  birds  to  take  flight  (o-);  or  prevents  the  wild  ducks  *300 
from  coming  there  (A);  or  for  hindering  horses  from  being  brought  to  the 
plaintiff's  market,  in  consequence  of  which  he  lost  the  toll  payable  upon 
the  sale  ii).  So  the  law  will  presume  some  damage  where  the  defendant 
has  been  guilty  of  a  breach  of  legal  duty  to  the  plaintiff  (A^).  As  where  the 
sheriff  has  not  a  prisoner  in  custody  on  the  return  of  the  writ,  although  the 
plaintiff  can  prove  no  damage  (/).  The  variance  from  the  amount  of  the 
damages  laid  in  the  declaration  is  immaterial. 

As  this  action  is  founded  on  the  plaintiff's  title  in  justice  and  equity  to  Proof  in 
receive  a  compensation  in  damages,  the  defendant  may  iinder  the  general  bar. 
issue,  except  in  some  instances  depending  on  peculiar  circumstances,  give 
in  evidence  any  facts  or  circumstances  which  in  equity  and  conscience  are 

(c)  Nicholson  V.  Croft,  Burr.  1188.  (d)  Burr.  1907.     Bl.  200. 

(e)  Vicars  v.  Wilcocks,  8  East,  1.  See  also  Ashley  v.  Harrison,  Peake's  C.  194;  1  Esp.  C.  48;  Taylor  v. 
Neri,  1  Esp.  C.  386;  where  it  was  held  that  a  managfer  of  a  theatre  could  not  sustain  an  action  for  beatin? 
a  performer,  per  quod  he  was  prevented  from  performing. 

(/)  Kettle  V.  Hunt,  B.  N.  P.  78. 

(g)  Carringlon  v.  Taylor,  11  East,  571.  The  defendant  had  before  fired  at  a  g;reater  distance  and  brought 
out  some  of  the  birds,  and  though  he  did  not  fire  into  the  decoy  pond,  it  was  held  to  be  evidence  of  a  wilful 
disturbance  of,  and  damage  to  the  decoy.     Ibid. 

(k)  Keble  v.  Hickringill,  11  Mod.  73,  130.  So  an  action  lies  for  firing  a  cannon  at  negroes,  and  thereby 
preventing  them  from  trading  with  the  plaintiff;  Tarleton  v.  M'Gawley,  Peake's  C.  205;  and  it  is  no  defence 
that  the  plaintiff  had  not  paid  duty  to  the  king  of  the  country  for  a  license  to  trade.     Ibid. 

(i)  Per  Holt,  C.  J.     Ibid.  (k)  Barker  v.  Green,^  2  Bingh.  317. 

(/)  It  may,  perhaps,  be  more  properly  stated,  that  the  breach  of  legal  duty  is  in  itself  a  damage  in  law 
sufficient  to  support  the  action.  See  Pindar  v.  Wadsicorth,  2  East,  154;  and  infra,  tit.  Disturbance. — 
Damage. 

(A)  (In  assessing  the  damages  in  actions  for  injuries  to  personal  property,  the  jury  are  not  restricted  to 
the  pecuniary  loss  of  the  plaintiff,  but  may  take  into  view  the  circumstances  of  aggravation  attending  the 
transaction  alleged  and  proved.  And  it  makes  no  difference,  in  this  respect,  whether  the  form  of  the  action 
is  trespass  or  case.     Merrils  v.  The  Tariff  Manufacturing  Company,  10  Connecticut  Reps.  384.) 

'Eng.  Com.  Law  Reps.  ix.  419. 


SOO  CASE,  ACTION  ON:  PROOF  IN  BAR. 

sufficient  to  bar  the  plaintiff's  claim  (m).  The  excepted  defences  are,  that 
of  a  justification,  in  an  action  for  slander  or  libel,  of  the  truth  of  the  words; 
this  rests  on  peculiar  grounds;  a  special  plea  is  necessary  in  order  to  apprize 
the  plaintiff  that  evidence  will  be  adduced  to  prove  the  truth  of  the  charge 
of  which  he  complains.  So,  perhaps,  where  the  defendant  liad  published  a 
true  account  of  a  judicial  proceeding.  So  again  where  the  defence  is  founded 
upon  the  statute  of  limitations.  The  stat.  8  &  9  Will.  3,  c.  27,  s.  6,  enacts, 
that  in  an  action  of  escape  against  the  keeper  of  any  prison,  no  retaking  on 
fresh  pursuit  shall  be  admitted  in  evidence  under  the  general  issue, or  with- 
out a  special  plea  verified  by  affidavit. 

Evidence        In  au  action  for  beating  the  plaintiff's  horse, /^er  quod  he  was  deprived 

in  defence,  the  use  of  it,  the  defendant  was  admitted  to  prove  that  the  horse  and  cart  of 
the  plaintifi'  were  before  the  defendant's  door,  and  hindered  him  from  com- 
ing to  load,  wherefore  he  whipped  the  horse  in  order  to  remove  it  [n).  So 
in  an  action  for  obstructing  the  plaintiff's  lights,  it  was  held  that  the  de- 
fendant might,  under  the  general  issue,  prove  that  he  had  built  upon  an 
ancient  foundation  according  to  the  custom  of  the  city  of  London  (o).  So  a 
release  is  evidence  [j)).  So  in  an  action  for  the  seduction  of  a  servant, 
evidence  that  the  plaintiff  had  recovered  a  penalty  against  the  servant,  is 
evidence  in  bar  of  the  action  under  the  same  plea  ((7).  The  defendant  may, 
luider  the  general  issue,  give  in  evidence  a  verdict  and  judgment  in  a  former 
action  as  to  the  same  subject-matter  between  the  same  parties;  but  if  he 
mean  to  rely  on  it  as  an  estoppel  he  should  plead  it;  if  he  merely  give  it  in 
evidence  it  will  not  be  conclusive  (r)  (1). 

It  is  an  answer  to  the  action  to  show  that  the  profits,  of  which  the  plaintiff 

complains  he  has  been  deprived,  were  to  be  derived  through  the  medium  of 

*301     *an  illegal  transaction  (5),  or  that  the  thing  destroyed  was  a  nuisance  (^). 

It  seems  to  be  no  objection  that  trespass  might  have  been  sustained,  for  the 

plaintiff  may  waive  the  trespass,  and  rely  on  the  consequential  injury  (w). 

RulesH.T.      By  the  new  rules  of  Hil.  T.  4  W.  4: — 1.  In  actions  on  the  case,  the 

4  VV.  4.  p]gg^  Qf  ,-iot  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and  not  of 
the  facts  stated  in  the  inducement,  and  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea;  all  other  pleas  in  denial  shall  take  issue 
on  some  particular  matter  of  fact  alleged  in  the  declaration.  Ex.  gr.:  In  an 
action  on  the  case  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying 
on  an  offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  that 
the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plain- 
Cm)  Per  Ld.  Mansfield,  Burr.  1353.  [Yelv.  174,  note  (t).] 
(n)  Slater  v.  Swunn,  Str.  872.  (o)  Anon.  Com.  273. 

(p)  Burr.  1353. 
\q)  Bird  v.  Randall,  Burr.  1345.     P.  C.  Bl.  373,  337.     But  qu.  whether  this  ought  not  to  have  been 

pleaded,  vide  svpra,  Vol.  I.  Ind.  tit.  .Judgment,  and  Stra.  701. 
(r)   Vooght  V.  Winch,  2  B.  &.  A.  662,  Ind.  tit.  Judgment. 
(s)  But  Ld.  Kenyon  held  that  the  plaintiff  might  recover  against  the  defendant  for  preventing  him  from 

carrying  on  a  foreign  trade,  although  he  had  not  conformed  to  the  law  of  the  country.   Tarleton  v.  M'Gawley, 

Peake's  C.  205. 

(<)  Hannam  v.  Mockett,^  2  B.  &  C.  934;  where  the  action  was  brought  for  disturbing  plaintiff's  rookery. 

See  Du  Bost  v.  Beresford,  1  Camp,  511.     Keehle  v.  Hickeringill,  11  East,  574. 

(u)  Thus  where  a   distress  is  made  after  tender  of  the  rent,  the  plaintiff  may  waive  the  trespass  and 

bring  case.     Branscomb  v.  Bridges,^  1  B.  &  C.  145;  3  Starkie's    C.  171;    and   in  general  the  plaintiff  it 

seems  may  waive  a  trespass  committed  in  taking  goods,  and  bring  trover.     See  Moreton  v.  Harden,''  4  B.  & 

C.  223. 

(1)  [Stafford  et  al.  v.  Clark,  2  Bingh.  Rep.  377.     See  particularly  the  opinion  of  Gaselee,  J.  page  382.] 
'Eng.  Com.  Law  Reps.  ix.  280.     «id.  viii.  43.     a/d.  x.  316. 


CERTIFICATE.  SQl 


tiff's  occupation  of  the  house.  In  an  action  on  the  case  for  obstructing  a 
right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction  only,  and 
not  of  the  plaintiff's  right  of  way;  and  in  an  action  for  converting  the  plain- 
tiff's goods,  the  conversion  only,  and  not  the  plaintiff's  title  to  the  goods. 
In  an  action  of  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the 
plea  of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  present,  in 
denial  of  speaking  the  words,  of  speaking  them  maliciously  and  in  the 
sense  imputed,  and  with  reference  to  the  plaintiff's  office,  profession,  or 
trade;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding 
the  office,  or  being  of  the  profession  or  trade  alleged.  In  actions  for  an 
escape,  it  will  operate  as  a  denial  of  the  neglect  or  default  of  the  sheriff' or 
his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  proceedings.  In 
this  form  of  action  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a 
denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were 
received. 

2.  All  matters  in  confession  or  avoidance  shall  be  pleaded  specially,  as 
in  actions  of  assumpsit. 

CERTIFICATE. 

For  Parish  Certificate,  vide  Index. 

Of  a  Conviction  of  Felony.  By  the  stat.  3  &  4  W.  &  M.  c.  9,  s.  7,  a  tran-  Conviction 
script  certified  by  the  clerk  of  the  crown,  peace,  or  assizes,  of  the  conviction  of  felony. 
of  a  man  who  has  the  benefit  of  clergy,  or  of  a  woman  who  has  the  benefit 
of  the  statute,  containing  the  effect  and  tenor  of  the  indictment  and  convic- 
tion, to  the  Judges  and  justices  in  any  other  county  where  such  man  or 
woman  shall  be  indicted,  on  being  produced  in  court,  shall  be  evidence  of 
the  fact  of  admission  to  the  benefit  of  clergy  or  of  the  statute.  Provisions 
nearly  similar  are  made  by  the  stat.  15  G.  2,c.  28,  s.  9,  in  case  of  a  convic- 
tion for  uttering  counterfeit  coin  [x). 

*By  the  stat.  6  G.  1,  c.  23,  s.  6,  a  transcript  of  the  indictment,  conviction,     *302 
and  order  for  transportation  of  a  felon,  certified  by  a  clerk  of  assize  or  of  Certificate 
the  peace,  is  evidence,  under  an  indictment  against  a  felon  ordered  to  be  of  convlc. 
transported,  for  being  at  large  before  the  expiration  of  his  term.  ^'""l'"  ^^^^ 

By  the  stat.  7  &  8  G.  4,  c.  28,  s.  11,  in  an  indictment  for  any  felony  com- °  ^°"^' 
mitted  after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to  state 
that  the  offender  was  at  a  certain  time  and  place  convicted  of  felony,  with- 
out otherwise  describing  the  previous  felony;  and  a  certificate  containing 
the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indictment 
and  conviction  for  the  previous  felony,  purporting  to  be  signed  by  the  clerk 
of  the  court,  or  other  officer  having  the  custody  of  the  records  of  the  court 
where  the  offender  was  first  convicted,  or  by  the  deputy  of  such  clerk  or 
officer,  (for  which  certificate  a  fee  of  6^'.  Sf/.,  and  no  more,  shall  be  demand- 
ed or  taken,)  shall,  upon  proof  of  the  identity  {y)  of  the  person  of  the 
offender,  be  sufficient  evidence  of  the  first  conviction,  without  proof  of 
the  signature  or  official  character  of  the  person  appearing  to  have  signed 
the  same- 

So  in  some  other  cases,  which  will  be  noticed  in  their  proper  places,  cer- 
tificates by  authorized  officers  are  admissible  in  evidence;  so  also  are  certi- 

{x)  See  tit.  Coin. 

(y)  In  order  to  prove  a  former  conviction  it  is  sufficient  to  prove  that  the  prisoner  was  the  party  who 
underwent  the  sentence,  in  the  certificate  of  the  clerk  of  the  peace;  it  is  not  necessary  to  call  a  witness  who 
was  present  at  the  trial.    R.  v.  Crofts,  9  C.  &  P.  220. 
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ficates,  in  some  instances,  by  public  notaries  (^)  (1).     In  other  instances, 
where  the  certificate  is  not  made  by  an  accredited  agent  of  the  law,  to 
whom  authority  is  delegated   for  the   purpose,  such  as  a  chirographer  (a), 
the  general  rule  is,  that  his  statement  or  certificate  of  a  fact  is  inadmis- 
sible (b)  (2).     The  certificate  of  a  British  vice-consul  abroad  is  not  evidence 
to  prove  any  fact,  even  such  as  the  amount  of  a  sale,  although  he  is  by 
the  law  of  the  country  where  he  resides,  constituted  the  general  agent  for 
absent  owners  of  goods,  and  was  obliged  to  make  the  sale  in  question  (c) 
(3).     The  certificate  of  the  Secretary  at  War,  relating  to  the  office  of  a  ser- 
geant in  the  army,  has,  it  seems,  been  admitted  in  evidence  (c?);  but  this 
decision  does  not  appear  to  be  founded  in  principle  (4). 
Certificate       In  general,  where  the  certificate  is  in  the  nature  of  an  adjudication  by  a 
in  the  na-  Court  of  competent  jurisdiction,  it  is  receivable  in  evidence,  when  properly 
ad^udica"  authenticated,  of  the  fact  itself.     As  for  instance,  a  certificate  by  coili- 
tion.  missioners  appointed  by  a  statute  to  inquire  into  and  state  the  debts  of  the 

army  (e);  or  a  record  by  a  magistrate  of  a  forcible  entry,  and  detainer  (/). 
The  certificate  of  a  Bishop  in  a  case  of  bastardy  or  marriage,  when 
entered  of  record,  is  in  general  conclusive  upon  the  fact  (g);  but  this  is  a 
regular  legal  adjudication  upon  the  fact  by  a  competent  tribunal.  It  has 
in  one  instance,  it  seems,  been  held,  that  a  certificate  under  the  seal  of  a 
minister  resident  abroad,  that  a  particular  marriage  was  solemnized  by 
him  (A),  was  admissible;  but  this  was  when  the  rules  of  evidence  were  in 
*303     a  *crude  and  unsettled  slate  (/).     Even  the  King  himself,  it  has  been  held, 

(z)  See  Vol.  I.     Index,  tit.  Certificate.  (a)  See  Bills  of  Exchange. 

(6)  Vide  Index,  tit.  Certificate. 

(c)  Waldron  v.  Coombe,  3  Taunt.  162.  Roberts  v.  Eddington,  4  Esp.  C.  88.  R.  v.  Vyse,  Forrest,  35. 
See  furtlier  on  tlie  subject  of  certificates,  Omichund  v.  Barker,  Wiiles,  5.50;   1  Blacks.  29. 

(d)  Lloyd  V.  Woodall,  1  Bl.  R.  29.  (e)  Str.  481;  svpra,  Vol.  1.  Index,  tit.  Judgment. 
(/)  See  the  stat.  15  Rich.  2,  c.  2;  8  Hen.  6,  c.  9,  s.  2;  Burn's  J.  tit.  Forcible  Entry  and  Detainer.    2 

Rol.R.  31).     D^ilt.c.44. 

(g)  See  tit.  Bastardy,  supra;  and  tit.  Marriage,  infra. 

(A)  Alsop  V.  Boivtrell,  Cro.  J.  541. 

(i)  See  NVilles's  R.  549,  where  the  decision  is  questioned. 

(1)  [The  mere  certificate  of  a  notary,  that  a  release  was  acknowledged  by  the  party  to  be  his  act  and  deed, 
is  not  evidence  in  Virginia.  Kidd  v.  Alexander,  1  Randolph,  456.  In  Massachusetts,  such  a  certificate  of  a 
justice  of  tliC  peace,  made  on  a  deed,  is  constantly  received  in  evidence,  without  further  proof.  {But  in  Penn- 
sylvania a  certificate  of  a  notary  in  a  foreign  country  of  the  proof  before  him,  by  two  witnesses,  of  a  power  of 
attorney  for  the  sale  of  lands  in  that  state,  is  not  sufficient  under  the  Act  of  Assembly  of  1705.  Griffith  v. 
Black,  1 0  Serg.  &  Rawle,  1 60. } 

A  notarial  certificate  is  not  evidence  that  a  person  was  preparing  to  leave  the  country.  Foster  v.  Davis, 
1  Littell's  Rep.  71.] 

{In  Pennsylvania  ^hy  the  act  of  2d  Jan.  1815,  (Purd.Dig.  603,)  the  "  official  acts,  protests,  and  attestations 
of  all  notaries  public,  acting  under  the  authority  of  that  commonwealth,  certified  according  to  law,  under  their 
respective  hands  and  seals  of  office,  may  be  read  and  received  in  evidence  of  the  facts  therein  certified,  in  all 
enits  depending;  provided  that  any  party  may  be  permitted  to  contradict,  by  other  evidence,  any  such  certi- 
ficale."  Under  this  act  it  has  been  decided,  that  in  a  suit  against  the  indorser  of  a  promissory  note,  the  defend- 
ant may  call  the  notary  to  explain  the  protest,  and  even,  it  seems,  to  contradict  it.  Craig  v.  ShaUcross,  10 
Serg.  &  Rawle,  277.} 

(2)  [A  certificate  of  a  clerk  in  chancery  in  Holland,  in  return  of  a  commission,  stating  that  a  list  of  names 
was  signed  by  "  the  late  directors  of  the  Spiel  house,"  in  his  presence,  was  ruled  to  be  inadmissible,  the  testi- 
mony not  having  been  taken  on  oath,  and  tiie  report  not  being  official.  Jones  v.  Ross,  2  Dallas,  143.  A  cer- 
tificate of  the  Collector-General  of  the  customs  at  Havanna,  under  his  seal  of  office,  stating  that  a  cargo 
insured  was  decreed  by  the  Intendant  to  be  sold,  is  not  good  evidence — as  it  relates  to  the  transactions  of 
another  tribunal,  which  are  presumed  to  be  in  writing.  Wood  v.  Pleasants,  Circuit  Court,  April,  1813, 
Wharton's  Digest,  231.] 

(3)  [See  as  to  admissibility  of  certificates  of  land  officers,  &c.  in  Pennsylvania,  and  other  states — Clvggage 
V.  Swan,  4  Binney,  150.  Lessee  of  Brown  v.  Galloway,  1  Peters'  Rep.  291.  Morrises  Lessee  v.  Vanderen,  1 
Dallas,  64.  Gancond  v.  Dennis,  4  Binney,  314.  PenrCs  Lessee  v.  Hartinan,  2  Dallas,  230.  Lessee  of  Todd 
V.  Ockerman  <Sf  ul.  1  Yeates,  295.  Master's  Lessee  v.  Shvle,  2  Dallas,  81.  Neilson  v.  Molt,  2  Binney,  301. 
Thornton  v.  Edwards,  1  Har.  &  M'Hcn.  158.  Seward  v.  Hicks,  ibid.  22.  Ayres  v.  Stewart,  1  Overton's  Rep. 
221.     Governor  v.  Jeffreys,  1  Hawks.  207.     Rochell  v.  Holmes.,  2  Bay,  487.] 

(4)  [See  Wickliffe  v.  Hill,  3  Littell's  Rep.  330.] 
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cannot  give  evidence  in  a  cause  by  letters  under   his  sign  manual  (k) 

Where  a  parish  has  pleaded  guiUy  to  an  indictment  for  not  repairing  a 
highway,  a  certificate,  signed  by  two  magistrates,  is  received  as  evidence 
by  the  Court,  to  advise  them  to  discharge  the  defendants;  and  the  practice 
is  of  ancient  date  (/).  It  does  not,  however,  appear,  that  such  certificates 
have  been  used  as  evidence  before  a  jury.  So  the  Courts,  in  some  instances, 
receive  certificates  from  other  Courts  as  to  the  particular  laws  and  customs. 
The  customs  of  the  city  of  London  are  ascertained  by  the  Courts  at  West- 
minster by  means  of  a  certificate  by  the  recorder  of  London  (m).  So,  cer- 
tificates are  received  from  the  Courts  in  Wales  as  to  their  practice  (n). 

It  has  been  held  that  a  certificate  of  the  discharge  of  an  insolvent  debtor 
under  the  stat.  2  G,  2,  c.  20,  is  admissible  to  prove  the  discharge  (o). 

CHARACTER. 

HERE'may  be  considered  the  proof, — 

I.  Of  the  moral  character  and  conduct  of  a  person  in  society: 
II.  Of  an  allegation  that  a  party  holds  an  office,  or  fills  a  particular 
situation. 

There  are  three  classes  of  cases  in  which  the  moral  character  and  con- Moral 
duct  of  a  person  in  society  may  be  used  in  proof  before  a  jury,  eacli  resting  character 
upon  peculiar  and  distinct  grounds.  '"  society. 

Such  evidence  is  admissible, —  1st.  To  afford  a.  presumption  that  a  parti- 
cular party  has  or  has  not  been  guilty  of  a  criminal  act.  2dly.  To  affect  the 
damages  in  particular  cases,  where  their  amount  depends  upon  the  cha- 
racter and  conduct  of  any  individual;  and,  3dly.  To  impeach  or  confirm  the 
veracity  o{  d^  witness. 

Evidence  of  the  character  which  a  person  bears  in  society  is  in  many 
instances  admissible,  as  affording  a  presumption  that  he  did  or  did  not  com- 
mit a  particular  act. 

Where  the  guilt  of  an  accused  party  is  doubtful,  and  the  character  of  the  Presump- 
supposed  agent  is  involved  in  the  question,  a  presumption  of  innocence  tive  evi- 
arises  from  his  form.er  conduct  in  society,  as  evidenced  by  his  general  cha- jj^^^^g°pg 
racter,  since  it  is  not  probable  that  a  person  of  known  probity  or  humanity 
would  commit  a  dishonest  or  cruel  act  in  the  particular  instance.    Such 
presumptions  are,  however,  so  remote  from  the  fact,  and  it  is  frequently  so 
difficult  to  estimate  a  person's  real  character,  that  they  are  entitled  to  little 
weight,  except  in  doubtful  cases  (A).     Since  the  law  considers  a  presump- 

(A-)  2  Roll.  Ab.  686;  and  per  Willes,  C.  J.  in  Omichuni  v.  Barker,  Willes  R.  550;  notwithstanding  the 
case  of  Avhignye  v.  Clifton,  Hob.  213,  contra;  vide  Vol.  I.  3  Woodeson,  376.  Com.  Dig.  Testmoigne,  [A.] 
1;  1  Pari.  Hist.  43. 

(/)  Per  Ashurst,  J.  in  R.v.  Mawhey,  6  T.  R.  619;  2  Roll.  R.  412.  Leyton's  Case,  Cro.  Car.  584.  RandalVs 
Case,  1  Keb.  256;  2  Keb.  221;  T.  Raym.  215;  Salk.  358;  1  Str.  688.     [Salk.  183.] 

(m)  1  Burr.  251.  {n)  Cro.  Eliz.  503. 

(o)  Guillum  V.  Stirrup,  C.  T.  Hardw.  144.  This  statute  has  expired.  Qu.  as  to  the  provisions  of  the 
statute.  It  seems  that  such  a  certificate  would  not  be  evidence,  unless  it  was  the  original  entry  of  the 
adjudication,  or  an  examined  copy  of  it;  or  unless  it  was  made  evidence  by  the  express  provisions  of  the 
statute. 


(1)  [The  certificate  of  the  governor  of  a  West  India  island,  stating  that  the  defendant  had  applied  for 
leave  to  take  away  his  cargo,  to  save  the  penalty  of  an  embargo  bond,  and  which  permission  he  had  refused, 
was  allowed  to  be  given  in  evidence.  U.  S.  v.  Mitchell,  Circuit  Court,  Jan.  1811.  Wharton's  Digest,  230, 
231.]  {Reporled,  3  Wash.  C.  C.  Rep.  <)5.| 

(A)  (When  a  prisoner  introduces  evidence  for  the  purpose  of  proving  his  general  good  character,  previous 
to  the  date  of  the  transaction  charged  against  him,  and  the  attorney  for  ihe  commonwealth  introduces 
evidence  to  impeach  his  general  character,  the  latter  shall  not  be  allowed  to  inquire  of  the  witness  what  he 
VOL,  II,  40 
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tion  of  this  nature  to  be  admissible,  such  evidence  is  in  principle  admissible 
wherever  a  reasonable  presumption  arises  from  it,  as  to  the  facts  in  ques- 
tion; in  practice  it  is  admitted  whenever,  technically  speaking,  the  character 
of  the  party  is  involved  in  the  issue. 
*304         ^Formerly,  evidence  of  the  defendant's  good  character,  in  criminal  pro- 

When  evi-  ceediugs,  was  admitted  in  capital  cases  only  [p),  and  that  m  favor  em  vitse; 

dence  in     ^^^j  g^^g[^  evidence  is  now  admissible  in  all  cases  of  misdemeanors,  where 

cases.        the  character  of  the  defendant  is  in  jeopardy  (g). 

Upon  indictments  for  larceny,  or  fraud  of  any  description,  the  general 
character  of  the  defendant  for  honesty  is  admissible;  and  where  the  indict- 
ment charges  upon  the  defendant  any  violence  committed  against  the  per- 
son of  an  individual,  or  against  the  public  peace,  evidence  may  be  adduced 
by  him  of  his  general  character  for  humanity,  and  peaceable  conduct.  Such 
evidence  is  also  admissible  upon  an  indictment  for  libel  (r). 

Usual  It  is  a  general  rule,  that  evidence  must  be  given  of  the  general  character 

questions,  of  the  party,  and  not  of  particular  acts  (5),  for  the  presumption  in  favour  of 
the  prisoner  arises  from  the  general  uniform  tenor  of  his  conduct,  and  not 
from  particular  isolated  facts  (A).  The  questions  usually  put  for  this  pur- 
pose are,  how  long  the  witness  has  known  the  prisoner,  and  what  his 
general  character  has  been  for  honesty,  humanity,  or  loyalty  (according  to 
the  nature  of  the  charge),  during  that  period. 

A  prosecutor  cannot  impeach  the  character  of  a  defendant  until  the  latter 
has  adduced  evidence  to  support  it(^);  and  although  such  evidence  is  war- 
ranted in  principle,  it  is  not  resorted  to  in  practice;  he  may  cross-examine 
the  witnesses  as  to  the  grounds  of  their  belief,  and  as  to  particular  facts, 
and  may  bring  evidence  in  contradiction  to  impeach  the  general  character 
of  the  defendant  (w). 

Civil  pro-        In  civil  proceedings,  unless  the  character  of  a  party  be  put  directly  in 

ceedings.  igsue  by  the  nature  of  the  proceeding,  evidence  of  his  character  is  not  in 
general  admissible  (B). 

(;))  R.  V.  Harris,  2  St.  Tr.  1038.     R.  v.  Carr,  32  G.  2;  3  St.  Tr.  57. 

(9)  R.  V.  Harris,  2  St.  Tr.  1038.  Attorney-General  v.  Bowman,  2  B.  &  P.  532,  a.  [Commonweath  v. 
Hardey,  2  Mass.  Rep.  317.] 

(r)  R.  V.  Harris,  2  St.Tr.  1038. 

(s)  1  T.  R.  754.     See  Vin.  Ab.  Evidence,  M.  a.  1,  6. 

(t)  B.  N.  P.  296.  In  the  case  of  barratry,  tiie  prosecutor  may  examine  as  to  particular  facts,  for  other- 
wise the  case  cannot  be  proved;  but  then  particutar  notice  is  requisite  as  to  the  facts  to  be  proved. 

(u)  2  Atlj.  339.     Clarke  v.  Periam. 

had  learned  of  the  character  of  the  prisoner,  previous  to  the  date  of  the  transaction,  by  conversation  had 
since  the  said  date,  with  persons  acquainted  with  the  prisoner.  Carter  v.  Commonwealth,  2  Virg.  Cas.  169.) 
[The  State  v.  Wells,  1  Coxe's  Rep.  424.] 

(A)  Ramsey  v.  Johnson,  3  Penns.  Rep.  293. 

(B)  (Evidence  of  good  character  is  not  admissible  to  repel  the  imputation  of  fraud  in  civil  proceedings. 
Aliter,  where  character  is  directly  put  in  issue,  or  on  a  trial  of  an  offence  against  the  state,  involving  moral 
turpitude,  or  on  an  indictment  for  a  breach  of  the  peace.  Ward  et  al.  v.  Harndon,  5  Porter,  382.  But 
where  a  defendant  is  improperly  permitted  to  assail  tlie  character  of  the  plaintiff,  there  is  no  error  in  per- 
mitting the  plaintiff  to  countervail  it  by  evidence  of  good  character.  Findlay  v.  Pruitt,  9  Porter,  195.  In 
an  aclion  for  a  malicious  prosecution,  the  defendant's  character  is  not  in  issue,  and  he  cannot  call  witnesses  to 
support  it.  Rogers  V.Lamb,  3  Blackf.  155.  In  an  action  for  criminal  conversation  with  the  plaintiff's  wife,  the 
plaintiff's  general  character  is  not  in  issue.  Norton  v.  Warner,  9  Day's  R.  172.  It  is  not  competent  for  a  plaintiff 
in  an  action  for  seduction  to  give  evidence  of  the  good  character  of  the  seduced,  unless  it  be  first  attacked 
by  the  defendant.  Wilson  v.  Sproul,  3  Penns.  R.  49.)  Sec  United  States  v.  Freeman,  4  Mason,  505.  Douglass 
V.  Tousey,  2  Wendell,  3.52.  [In  tresspass,  assault  and  battery,  the  plaintiff  ought  not  to  be  permitted  to 
give  evidence  of  his  general  character.  Gevins  v.  Badley,  3  Bibb,  195.  In  assumpsit  for  money  had  and 
received,  the  defendant  cannot  give  evidence  of  his  general  character,  though  he  is  incidentally  charged  by 
the  evidence  with  committing  a  particular  fraud.  Nash  v.  Gilkeson,  5  Serg.  &  Rawle,  352.  {Anderson's 
Ex.  V.  Long  ct  al.  10  Serg.  &,  Rawle,  55.}  The  plea  of  probable  cause  to  an  action  for  malicious  pro- 
secution, does  not  put  the  plaintiff's  general  character  in  issue.  Gregory  v.  Thomas,  2  Bibb,  286.  Where 
the  character  of  the  party  is  not  immediately  in  issue,  yet  if  he  introduce  evidence  in  support  of  it,  the 
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Upon  an  ejectment  brought  by  an  heir-at-law  to  set  aside  the  will,  for 
fraud  committed  by  the  defendant,  evidence  of  the  defendant's  good  cha- 
racter was  rejected  as  inadmissible  (x).  And  even  npon  an  information  to 
recover  a  penalty  from  the  defendant  for  keeping  false  weights,  such  evi- 
dence was  rejected,  because  the  prosecution  was  not  directly  for  the  crime, 
but  to  recover  a  penalty  (y).  The  principle  of  this  distinction  is  not  very 
intelligible;  the  good  character  of  the  defendant  in  a  prosecution  for  keep- 
ing false  weights  can  be  admitted  on  no  ground,  except  that  it  affords  a 
presumption  that  the  fact  imputed  has  not  been  committed,  and  this  is  the 
very  fact  which  is  in  issue  in  the  former  case.  The  effect  of  the  distinction 
is,  to  make  the  admissibility  of  evidence  to  prove  a  fact  to  depend,  not 
upon  its  tendency  to  prove  it,  but  upon  the  consequences  which  result  from 
the  fact  when  proved. 

In  an  action  of  slander,  imputing  dishonesty  to  the  plaintiff,  who  was  the 
defendant's  servant,  the  plaintiff  may,  it  has  been  held,  adduce  evidence  of 
*general  good  character,  even  before  any  evidence  to  the  contrary  has  been  *305 
given  on  the  other  side  (z).  .  The  words,  it  is  observable  in  that  case,  were 
published  in  giving  a  character  of  the  servant  upon  the  application  of  one 
who  required  the  character,  and  consequently  where,  according  to  the  ordi- 
nary rule  by  which  such  actions  are  governed,  the  plaintiff  would  be  bound 
to  prove  the  falsity  of  the  words,  and  malice  of  the  defendant.  In  other 
cases,  and  where  no  justification  is  pleaded,  it  seems  that  snch  evidence 
would  not  be  admissible,  for  the  truth  of  the  charge  imputed  by  the  slander 
could  not  come  in  issue.  Where,  indeed,  the  defendant  justifies  the  slander 
which  conveys  an  imputation  of  dishonesty,  the  case  may  admit  of  a  very 
different  consideration,  for  there  the  party  is  charged  with  a  crime,  and  in 
such  a  case,  character  affords  just  the  same  presumption  of  innocence  as  if 
the  party  had  been  tried  for  the  offence  (a).  And  next,  although,  as  will 
be  seen,  a  defendant  may  in  some  instances  impeach  the  plaintiff's  cha- 
racter, or  even  that  of  a  third  person,  in  order  to  mitigate  the  damages, 
and  where  he  does  so,  it  is  clear  that  the  plaintiff  may,  on  the  oiher  hand, 
prove  the  goodness  of  his  character,  yet,  in  general,  a  plaintiff  is  not  allowed 
to  adduce  such  evidence  in  the  first  instance  (b);  such  evidence  is  unneces- 
sary till  the  character  has  been  impeached;  for  the  law  presumes  a  person's 
character  to  be  good  till  the  contrary  be  proved. 

The  cYidLVSiCteY  of  ihi?^d  perso7is  is  also  in  some  instances  admissible,  as 
affording  a  presumption  with  respect  to  the  disputed  fact. 

Upon  the  question  of  illegitimacy,  it  has  been  held,  that  afier  probable 
evidence  of  non-access  has  been  adduced,  evidence  may  be  given  that  the 
mother  was  a  woman  of  bad  character  (c).  So  upon  an  indictment  for  a 
rape,  or  for  an  attempt  to  commit  a  rape,  general  evidence  is  admissible  to 

(x)  Goodright  v.  Hicks,  1  Phill.  L.  Ev.  174,  5th  edit. 

(y)  On  an  information  in  the  Exchequer  by  the  Attorney-general,  to  recover  a  penally.  Attorney. General 
V.  Bowman,  cor.  Eyre,  C.  B.,  2  B.  &  P.  532. 

(z)  King  V.  Waring,  5  Esp.  C.  13. 

(a)  In  Cornwall  v.  Richardson,^  1  Ry.  &  M.  305,  it  is  said  to  have  been  held  that  though  the  plea  justified  a 
charge  of  felony,  the  plaintiff  could  not  give  evidence  of  good  character;  yet,  qu,  might  he  not  go  into  any 
evidence  to  rebut  the  justification? 

(6)  Dodd  V.  Norris,  3  Camp.  519.     Bamfield  v.  Massey,  1  Camp.  460. 

(c)  Pendrell  v.  Pendrell,  Str.  925. 

opposite  party  may  rebut  the  evidence  by  impeaching  his  general  character.     Grunnis  v.  Brandon,  5  Day, 
860. 

Evidence  of  general  character,  derived  from  the  common  report  of  the  neighbourhood,  is  admissible. 
Kimmel  v.  Kimmcl,  3  Serg.  &  Rawle,  336.  See  also  Boynton  v.  Kellogg,  3  Mass.  Rep.  192.  Foulkes  v. 
Sellway,  3  Esp.  C.  236.] 

'Eng.  Com.  Law  Reps.  xxi.  446. 
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impeach  the  character  of  the  woman  for  chastity  and  decency  {d).  And  in 
such  a  case  evidence  is  admissible  that  the  woman  has  formerly  been  con- 
necied  with  the  prisoner,  although  it  cannot  be  shown  that  she  has  been 
criminally  connected  with  other  persons  (e). 

General  evidence  to  impeach  the  character  of  a  prosecutrix  for  chastity, 
is  admissible  upon  an  indictment  for  a  rape  (1),  or  for  an  assault  to  commit 
a  rape,  altliongh  she  has  been  examined  as  a  witness,  and  has  not  been 
asked  questions  on  cross-examination  tending  to  impeach  lier  character  for 
chastity  (/)  (A). 
Damages.  2dly.  lu  some  instances,  evidence  in  disparagement  of  character  is  admis- 
sible, not  in  order  to  prove  or  disprove  the  commission  of  a  particular  fact, 
but  with  a  view  to  damages.  In  actions  for  criminal  conversation  with  the 
plaintiff's  wife,  evidence  may  be  given  of  the  wife's  general  bad  character 
for  want  of  chastity,  and  even  of  particular  acts  of  adultery  committed  by 
her  previous  to  her  intercourse  with  the  defendant  [g)  (2).  So  in  actions 
*306  ^or  *slander  and  libel,  where  tlie  defendant  has  not  justified,  evidence  of  the 
plaintiff's  bad  character  has  also  been  admitted  (A)  (B). 

The  grounds  of  admitting  such  evidence  is,  that  a  person  of  disparaged 
fame  is  not  entitled  to  the  same  measure  of  damages  with  one  whose  cha- 
racter is  unblemished  {i).  Where,  however,  the  defendant  justifies  the 
slander,  it  seems  to  be  doubtful  whether  evidence  of  reports  as  to  the  con- 
duct and  character  of  the  plaintiff  can  be  received  [k]  (3). 

(rf)  Hodgson's  Case;  by  a  majority  of  the  Judges,  on  a  case  reserved,  1812;  and  cor.  Wood,  B.  York  Sum- 
mer Assizes,  1&12.     And  see'  2  Starkie's  C.  241. 

(e)  Ibid. 

(/)  R.  V.  Clarke,^  2  Starkie's  C.  241.  The  prosecutrix  is  not  bound  to  answer  the  question  whether  she 
has  had  connection  with  other  men.     3  Camp.  515. 

(g)  B.  N.  P.  27,  296.  Coote  v.  Berty,  12  Mod.  232.  See  Foulkes  v.  Selway,  3  Esp.  236;  Roberts  v.  MuL 
ston,  Sel.  N.  P.  25.     [See  Ligon  v.  Ford,  5  Munf.  10.] 

(A)  Ld.  Leicester  v.  Waller,  2  Camp.  251;  1  M.  &  S.  284.     Rodriguez  v.  Tadmire,  2  Esp.  C  720. 

(i) V.  Moor,  1  M.  &  S.  284.     See  Snowdcn  v.  Davis,  1  M.  <fc  S.  286;  and  tit.  Libel  and  Slander. 

King  V.  Francis,  3  Esp.  C.  116.     And  see  tit.  Damages. — Trespass;  and  Watson  v.  Christie,  2  B.  &  P.  224. 

(k)  In  the  case  of  Snowden  v.  Smith,  (Devon  Lent  Ass.  1611),  Chambre,  J.  rejected  such  evidence;  and 
the  case  of  the  Earl  of  Leicester  v.  Walter  being  cited,  said  that  it  did  not  govern  a  case  like  the  present, 
where  the  defendant  justified.  See  1  M.  &  S.  286,  a.  But  in  the  subsequent  case  of  Kirkman  v.  Oxley, 
(cited  Phillips  on  Evidence,  189,)  Heath,  J.,  in  an  action  for  slander  imputing  larceny,  allowed  tiie  defend- 

(1)  [Such  evidence  was  admitted  in  The  Commonwealth  v.  Murphy,  though  it  does  not  so  appear  in  the 
case,  as  reported,  14  Mass.  Rep.  387.] 

(A)  (In  an  action  by  a  father  for  debauching  his  daughter,  lier  general  character  cannot  be  proved,  and  it 
is  not  material  whether  the  child  was  got  at  her  father's  or  elsewhere.  Wallace  v.  Clark,  2  Tennessee  R. 
93.  But  evidence  of  the  general  character  of  a  female  witness  in  respect  to  chastity  is  not  admissible  to 
affect  her  character  for  veracity.  Gilchrist  v.  M'Kee,  4  Watts,  380.  See  also  ComHh  v.  Moore,  3  Pick.  194. 
Contra,  Com'th  v.  Murphy,  14  Mass.  Rep.  387.  Wlicre  the  person  injured  and  the  principal  witness  in  a 
prosecution  for  an  attempt  to  commit  a  rape  was  deaf  and  dumb,  and  the  public  prosecutor  offered  evidence 
to  prove  that  her  general  cliaracter  for  truth  was  good;  it  was  held  that  such  evidence  was  admissible, 
though  no  impeaeimient  of  character  had  been  attempted.     The  Slate  v.  De  Wolf,  8  Con.  Rep.  93.) 

(2)  [In  an  action  by  a  woman  for  a  breach  of  promise  of  marriage,  and  for  seduction,  the  defendant  shall 
not  be  permitted  to  give  in  evidence,  in  mitigation  of  damageiJ,  tlie  general  bad  reputation  of  the  plaintiff,  as 
to  chastity,  which  she  acquired  after  the  seduction.  Boynton  v.  Kellogg,  3  Mass.  Rep.  189.  But  see  John- 
son V.  Caulkins,  1  Johns.  Cas.  116.     Woodward  v.  Bellamy,  2  Root,  354  ] 

(B)  (In  an  action  of  slander  evidence  of  the  general  bad  character  of  the  plaintiff  is  admissible.  Waters 
V.  Jones,  9  Porter's  Reps.  442.  Wolcott  v.  Hull,  6  Mass.  Rep.  514.  Ross  v.  Laphnm,  14  Mass.  Rep.  275. 
Sawyer  v.  Eifert,  2  Nolt  &  MeCord,  511.  Biiford  v.  M-Luny,  1  Nott  &  McCord,  268.  {Bodwell  v.  Swan, 
'■i  Pick.  Rep.  376. J  But  evidence  of  a  particular  crime,  of  a  nature  different  from  that  with  which  he  is 
charged,  is  inadmissible.  Sawyer  v.  Eifert,  ubi  sup.  Andrews  v.  Vanduzor,  11  Johns.  31.  Seymour  v. 
Merrills,  1  Root,  459,  VViiere  the  defend. mt  pleads  in  justification  the  truth  of  the  words  alleged  to  have 
been  spoken,  the  plaintiff  may  give  in  evidence  his  general  good  character,  before  it  is  impeached  by  the 
defendant,  otherwise  than  by  his  plea  of  justification.  Harding  v.  Brooks,  5  Pick.  244.  [See  Grunnis  v. 
Brandon,  5  Day,  260].) 

(3)  [In  Foot  v.  Tracy,  1  Johns.  46,  the  court  of  New  York  was  divided  on  the  question  whether  in  an 
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And  in  an  action  for  a  malicious  prosecution  on  a  charge  of  felony,  it  was 
held,  that  a  witness  could  not  be  asked  on  cross-examination  whether  the 
plaintiff's  house  had  not  been  searched  on  a  former  occasion,  and  whether 
he  was  not  a  person  of  suspicious  character,  in  order  to  prove  that  there  was 
probable  cause  for  the  charge;  for  in  an  action  of  slander,  such  proof  is  given 
to  mitigate  the  damages,  and  not  to  bar  the  action;  and  such  evidence 
affords  no  proof  of  probable  cause  (/). 

But  it  seems,  that  in  general  a.  plaint  iff  cannot  go  into  evidence  of  good 
character  to  increase  the  damages,  until  evidence  has  been  given  to  impeach 
it  (1).  The  plaintiff  in  an  action  for  adultery  with  his  wife,  or  for  the  seduc- 
tion of  his  daughter,  cannot  give  evidence  of  the  good  character  of  the  one 
or  the  other,  until  the  defendant  has  given  evidence  to  impeach  it  (m);  for 
till  the  contrary  appear,  their  previous  characters  are  presumed  to  be  good, 
and  that  presumption  is  very  forcibly  confirmed  by  the  consideration  that 
the  defendant  is  at  liberty,  if  there  be  ground  for  it,  to  impeacii  the  character 
by  evidence. 

It  has  even  been  held,  that  where  the  defendant  has  attempted  to  im- 
peach the  plaintiff's  character  on  cross-examination  of  his  witnesses,  and 
has  palpably  failed,  the  plaintiff  cannot  call  witnesses  to  his  own  good 
character  (n).  It  may  be  doubted  Avhether  this  is  not  carrying  the  general 
rule  too  far;  such  evidence  is  in  general  inadmissible,  because  the  law 
presumes  that  the  party's  conduct  has  been  correct  and  proper,  a  presump- 
tion which  is  strongly  confirmed  by  the  silence  of  the  adversary  upon  the 
subject;  but  where  he  attempts  to  impeach  the  character  of  the  party  by 
evidence,  the  presumption  from  acquiescence  ceases.  Besides,  although  the 
witnesses  deny  the  facts,  it  is  very  possible  that  the  insinuation  conveyed 
*by  the  questions,  and  the  mode  of  answering  them,  may  have  produced  an  *307 
effect  upon  the  jury  which  ought  to  be  removed. 

It  has  been  held  in  one  instance,  that  in  an  action  for  the  seduction  of  a 
daughter,  evidence  on  the  part  of  the  defendant,  in  mitigation  of  damages, 
that  the  daughter  had  previously  had  a  child  by  another  man,  did  not  war- 
rant the  admission  of  general  evidence  of  good  conduct  (o),  but  that  the 

ant,  who  had  justified,  to  go  into  evidence  of  the  plaintiff's  bad  character  in  mitigation  of  datnag^es.  The 
latter  decision  appears  to  be  better  founded  in  principle,  from  this  consideration:  if  the  issue  on  the  justifi- 
ciition,  and  the  question  as  to  the  quantum  of  damages,  were  to  be  tried  separately,  sucli  evidence  would 
clearly  be  admissible  on  behalf  of  tlie  defendant  after  the  issue  on  the  plea  of  justification  had  been  decided 
against  him;  and  if  so,  it  is  difficult  to  say  that  such  evidence  can  be  rejected,  although  both  questions  are 
tried  tngetlier;  for  although  the  defendant  gives  evidence  tending  to  prove  his  justification,  he  is  still  entitled 
to  give  evidence  in  reduction  of  damages,  in  case  the  jury  decide  against  him  on  llie  justification.  It  would 
be  for  the  Court,  in  such  a  case,  to  advise  the  jury  to  apply  such  evidence  to  the  reduction  of  damages  only, 
and  not  to  consider  it  as  subsidiary  to  the  proof  of  the  justification. 

(/)  ]Sewsa7n  v.  Carr,  cor.  Wood,  B.'  2  Starkie's  C.  69. 

(m)  Bamjield  v.  Massey,  1  Camp.  460;  3  Camp.  519. 

(n)  King  v.  Francis,  3  Esp.  C.  116,  cor.  Ld.  Ivenyon. 

(0)  Bamjield  v.  Massey,  1  Camp.  460.  [Wallace  v.  Clark,  2  Overton's  Reps.  93.]    See  Dodd  v.  Norris,  3 
Camp.  519.     Vide  ivfra,  tit.  Seduction.     In  an  action  on  the  case  for  the  seduction  of  the  plaintiff's  sister, 

action  for  libel,  the  defendant  might  give  in  evidence,  under  the  general  issue,  the  general  character  of  the 
plaintiff,  in  mitigation  of  damages.  In  the  case  of  Lamed  v.  Buffington,  3  Mass.  Rep.  553,  Parsons,  C.  J. 
says,  "when  through  the  fault  of  the  plaintiff,  tlie  defendant,  as  well  at  the  lime  of  speaking  the  words,  as 
when  he  pleaded  his  justification,  had  good  cause  to  believe  they  were  true,  it  appears  reasonable  that  the 
jury  should  take  into  consideration  this  misconduct  of  the  plaintiff,  to  mitigate  damages."  But  in  Alderman 
V.  French,  1  Pick.  19,  Jackson,  J.  says,  "we  do  not  find  tiiis  doctrine  supported  by  any  authority;  and  think 
whenever  such  evidence  is  admitted,  it  will  be  when  the  defendant,  instead  of  making  it  a  ground  of  de- 
fence  under  the  pretence  of  mitig.'^ting  the  damasjes,  will  admit  that  he  was  mistaken,  and  thus  afford  all 
the  relief  he  can  against  the  calumny  he  has  publislud."] 

(1)  [Ketland  v.  Bisset,  Circuit  Court,  Oct.  1804.     Wharton's  Digest,  251,  ace.     See  Grunnis  v.  Brandon^ 
5  Day,  260.J 
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plaintiff  was  confined  to  evidence  to  disprove  the  specific  breach  of  chastity. 
And  yet  it  should  seem,  upon  principle,  that  as  the  fact  was  offered  in  evi- 
dence by  the  defendant,  in  order  to  diminish  the  vaUie  of  that  which  the 
plaintiff  had  lost,  and  to  show  that  the  injury  to  his  feelings  and  his  com- 
forts was  less  than  might  otherwise  have  been  presumed,  evidence  was 
admissible  on  the  other  hand  to  show  that  the  subsequent  conduct  of  the 
daughter  had  been  correct,  and  to  prove  in  fact  what  degree  of  injury  had 
been  sustained. 

In  the  subsequent  case  of  Dodd  v.  Norris  (p),  where  the  daughter  was 
cross-examined  in  order  to  show  that  in  her  intercourse  with  the  defendant 
she  had  been  guilty  of  great  indelicacy  and  levity,  evidence  of  good  cha- 
racter was  held  to  be  inadmissible,  no  evidence  of  bad  character  having 
been  given  by  the  defendant.  This  case,  it  is  to  be  remarked,  differs  essen- 
tially from  the  former,  inasmuch  as  no  evidence  was  given  to  impeach  the 
daughter's  character,  and  consequently  to  diminish  the  damages,  except  so 
far  as  it  arose  out  of  the  very  transaction  itself;  and  if  that  were  to  be  a 
sufficient  ground  for  the  admission  of  such  evidence,  it  would  be  admissible 
in  every  such  action,  since  the  very  nature  of  the  action  involves  improper 
conduct  on  the  part  of  the  wife  or  daughter. 

3dly.  Evidence  offered  to  impeach  the  character  of  a  witness  has  already 
been  considered  (q). 
Special  II.  In  order  to  prove  a  general  allegation  that  a  party  holds  a  particular 

character  office  or  situation,  it  is  usually  sufficient  to  prove  his  acting  in  that  capa- 
°'"°^^^-     city.  (A). 

In  the  case  of  all  peace  officers,  justices  of  the  peace,  and  constables,  it  is 
'  sufficient  to  prove  that  they  acted  in  those  capaciiies,  even  upon  an  indict- 
ment for  murder  (r).  And  prior  to  the  statute  11  G.  2,  c.  30,  s.  32,  which 
directs,  that  excise  and  custom-house  officers  acting  in  the  execution  of  their 
duty,  shall  be  taken  to  be  such  till  the  contrary  appears,  evidence  was 
admitted,  both  in  criminal  and  civil  proceedings,  to  show  that  they  were 
reputed  officers  (s').  So  upon  an  indictment  for  perjury,  in  taking  an  oath 
before  a  surrogate  in  the  Ecclesiastical  Court,  evidence  that  he  has  acted  as 
a  surrogate  is  prima  facie  evidence  of  his  authority  (t).  But  where  a 
plaintiff,  in  an  action  for  slander,  avers  that  he  is  a  physician,  and  has  re- 
gularly taken  his  degree  as  a  doctor  of  physic,  he  must  prove  that  he  is 
such,  by  producing  the  books  of  the  University  containing  the  act  which 
*308     conferred  *the  degree,  or  by  proof  of  an  examined  copy  of  such  act,  or  by 

the  sister  was  cross-examined  by  the  defendant's  counsel  as  to  her  having  had  criminal  intercourse  with 
other  men;  Bayley,  J.  held  that  general  evidence  of  good  character  was  admissible.  Murgatroyd  v.  Murga- 
troyd,  York  Sum.  Ass.  1828. 

ip)  3  Camp.  519.  (q)  See  Vol.  I.  211,  and  tit.  Witness. 

(r)  Per  Buller,  J.,  Berryman  v.  Wise,  4  T.  R.  366.  Gordon's  Case,  Leach,  581.  R.  v.  Shelley,  Leach, 
381,  (n).  Upon  an  indictment  for  sacrilege,  alleging  the  property  in  the  custody  of  A.  and  B.  church- 
wardens, it  is  sufficient  to  show  that  A.  and  B.  have  acted  in  that  capacity.  R.  v.  Mitchell,  cor.  Abbott,  J., 
Salisbury  Spring  Assizes,  1818.  {Per  Abbott,  C.  J.  Snow  v.  Peacock,^  2  Cam  &  Payne,  217.}  [Potter 
V.  Luther,  3  Joiins.  431.] 

(s)  Per  Buller,  J.  4  T.  R.  366.     See  also  R.  v.  Bigg,  supra,  tit.  Agent. 

(0  R.  V.  Verelst,  3  Camp.  432. 

(A)  (General  reputation  merely  is  inadmissible  to  prove  who  are  the  officers  of  a  corporation;  though 
semble,  it  may  be  received  in  connection  with  their  acts  performed  as  officers.  Litchfield  hon  Company  v. 
Bennett,  7  Cow.  234.  On  a  question  involving  tiie  fact  of  a  man's  being  a  constable,  it  is  competent  to  prove 
that  he  is  generally  reputed  to  bn  a  constable  and  acts  in  that  capacity.  Johnson  v.  Sledman,  3  Ohio,  97. 
And  where  a  tax  collector  justifies  his  acts  as  such  collector,  proof  of  his  acting  in  that  capacity  and  general 
reputation,  \b  prima  facie  evidence  of  his  authority,  and  unless  contradicted  is  conclusive.  Eldred  v.  Sexton, 
5  Ohio,  216. 
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the  production  of  a  diploma,  with  proof  of  the  seal  of  the  court  (?/).  But 
in  such  case,  to  prove  a  general  Rvermeut  that  the  party  is  a  physician,  it 
seems  to  be  sufficient  to  show  that  he  has  acted  as  such  (x)  (1). 

In  an  action  by  an  attorney  for  fees,  an  allegation  that  he  is  an  attorney 
of  the  Court  of  King's  Bench,  is  evidenced  by  proof  that  he  has  acted  as 
such  (y).  So  it  has  been  seen,  that  on  an  indictment  for  forgery,  where  it 
was  necessary  to  prove  that  Adams  was  the  agent  of  the  Governor  and 
Company  of  the  Bank  of  England,  it  was  held  that  this  was  sufficiently 
proved  by  evidence  that  Adams  had  been  used  to  sign  bills  and  notes  as 
such  agent,  which  from  time  to  time  had  been  duly  paid  and  answered  by 
the  Bank  {z). 

In  cases  where,  from  the  precise  and  special  nature  of  the  allegation,  the  Appoint- 
due  appointment  of  the  party  to  an  office  or  situation  must  be  proved,  then  ment, 
according  to  the  general  rule,  it  must  be  proved  by  the  best  evidence  which  P"^""^"^' 
the  case  admits  of;  that  is,  by  the  production  and  due  proof  of  the  original 
appointment,  where  it  is  in  writing. 

Upon  an  indictment  against  overseers,  alleging  that  they  were  duly 
appointed,  their  appointment  must  be  proved  by  the  production  of  that 
appointmeut  under  the  hands  and  seals  of  two  justices,  as  the  statute  re- 
quires (a). 

On  an  indictment  against  an  apprentice  for  a  fraudulent  enlistment,  the 
indentures  must  be  produced  and  proved  by  the  attesting  witness  in  the 
usual  way  (6). 

Where  an  indictment  for  stealing  a  letter  alleged  that  the  prisoner  was 
a  sorter  and  charger,  proof  that  he  was  a  sorter  only  was  held  to  be  insuf- 
ficient (c). 

It  is  a  general  rule,  that  where  a  party  has  assumed  to  act  in  a  particular  Proof  by 
character  or  situation,  or  has  represented  himself  as  such,  the  assumption  admission, 
or  representation  is  evidence  of  the  fact  against  himself,  since  it  operates  by 
way  of  admission  (A). 

In  an  action  against  an  incumbent  for  non-residence,  it  is  sufficient  to 

(m)  Moises  V.  Thornton,  8T.  R.  303.  So  a  barrister  is  proved  to  be  such  by  the  order-book  of  the  society 
to  which  he  belongs.     Savuge's  Case,  Doug.  342. 

(x)  Moises  V.  Thornton,  8  T.  R.  307.  Berryman  v.  Wise,  4  T.  R.  366.  But  see  Pickford  v,  Gutch,  cor. 
Buller,  J.,  Dorchester  Summer  Ass.  1787;  which  was  an  action  for  calHng  the  plaintiiF  a  quack.  The  de- 
claration alleged  that  the  plaintiff  had  used  and  exercised  the  profession,  &c.  of  a  physician;  and  Buller,  J., 
held  that  proof  of  the  plaintiff's  acting  as  a  physician  was  insufficient,  and  that  it  was  necessary  to  produce 
a  diploma;  on  which  the  diploma  was  produced  in  court,  and  the  plaintifi'  recovered.  In  Smith  v.  Taylor, 
(I  N.  R.  196,)  in  a  similar  action,  the  allegation  was,  that  the  plaintiff  at  the  time  of  speaking  the  words 
was  a  physician;  and  the  plaintiff  having  obtained  a  verdict  without  any  documentary  proof  of  his  degree, 
the  Judges  of  the  Common  Pleas  were,  upon  a  motion  to  set  aside  the  verdict,  equally  divided  in  opinion 
upon  the  question  whether  regular  proof  of  the  degree  was  necessary. 

(y)  Berryman  v.  Wise,  4  T.  R.  366. 

(z)  R.  V.  Bigg,  3  P.  Wms.  427;  supra,  41.  But  where  a  declaration  for  slander  alleged  that  the  plaintiff 
was  a  physician,  and  exercised  that  profession  in  England,  it  was  held  that  proof  of  a  diploma  from  St. 
Andrew's,  and  of  having  acted  as  a  physician  in  England,  was  not  sufficient;  for  such  a  person  cannot 
legally  exercise  his  profession  in  England.     Collins  v.  Carnegie,^  1  Ad.  &  Ell.  695. 

(a)  R.  V.  Arnold,  Sir.  101.     In  this  case  parol  evidence  of  the  appointment  was  offered. 

(6)  R.  v.  Jones,  1  Leach,  208.  The  indictment  alleged  that  the  defendant  was  an  apprentice  bound  by 
indenture  to  L.  W. 

(c)  R.  V.  Shaw,  1  Leach,  79;  2  Bl.  789;  2  East's  P.  C.  580.  See  R.  v.  Ellins,  Russ.  &  R.  188;  Sellers  v. 
Till,  4  B.  &  C.  655;  and  infra,  tit.  Variance. 

(1)  [Brown  v.  Minns,  2  Rep.  Con.  Ct.  235,  ace]  {The  defendant  said  of  the  plaintiff,  "the  Reverend 
Thomas  Smith  is  a  perjured  man;"  and  it  was  held  in  an  action  for  slander  for  so  saying,  Ihat  parol  evidence 
that  the  plaintiff  was  a  minister  was  admissible.     Cummin  v.  Smith,  2  Serg.  &  Rawle,  440.} 

(A)  (The  declarations  and  statements  of  a  deceased  individual  that  he  was  agent,  are  not  admissible 
testimony  to  prove  the  agency.  There  must  be  other  proof  showing  the  fact  of  agency,  before  his  state- 
ments can  be  received.     Floyd  v.   Woods  Sf  Co.,  4  Yerger's  R.  165.) 
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*prove  that  he  is  in  possession,  without  proving  his  presentation,  institution 
and  induction  {d). 

Proof  that  a  man  had  acted  in  this  country  as  a  priest  of  the  see  of  Rome, 
was  held  to  be  evidence  against  himself,  upon  the  trial  of  an  indictment, 
that  he  had  been  ordained  by  the  see  of  Rome  (e)  (1). 
Special  In  an  action  for  penalties  under  the  Post-horse  Act,  proof  that  the  defen- 

character.  (^^nt  had  previously  accounted  with  tlie  plaintiff  as  farmer-general,  was 
held  to  he  prima  facie  evidence  of  the  appointment  of  the  latter  to  that 
situation  (/). 

Upon  an  indictment  for  bigamy,  actual  proof  of  the  marriage  is  requisite, 
although  the  prisoner  has  by  cohabitation,  and  otherwise,  acknowledged 
the  first  marriage,  and  although  such  proof  would  be  sufficient  for  the  pur- 
pose of  a  civil  action  [g),  except  for  adultery. 

CHURCHES. 
Act  for  building,  1  &  2  W.  4,  c.  38. 

CHURCHWARDENS  (A). 

Two  churchwardens  elected  for  the  township,  B.  may  maintain  an 
action  against  the  late  churchwardens  of  that  township  for  money  remain- 
ing in  their  hands,  without  joining  the  other  late  or  present  churchwardens 
for  the  rest  of  the  parish,  separate  rates  being  made  for  the  several  town- 
ships [i). 

COIN. 

Proof  of         To  prove  the  allegation  that  the  coin  specified  was  the  current  coin  of 

currency,    the  realm,  it  is  not  in  general   necessary  to  prove  either   the   indenture 

*310     ""between  the  king  and  the  master  of  the  mint  {k),  or  the  king's  proclanja- 

tion  (/),  to  give  it  currency.     For  the  fact,  that  the  money  is  the  king's 

{d)  Bevan  v.  Williams,  3  T.  R.  G35,  (n).  (e)  R.  v.  Leiois,  2  St.  Tr.  801. 

(/)  Radford,  qui  tarn.  v.  Mackintosh,  qu.  3  T.  R.  632,  against  the  opinion  of  Ciiambre,  J.  1  N.  R.  211. 
See  otiier  instances,  tit.  Admission;  and  see  Pliill.  181. 

(tt)  V'^-  if>fro,  tit.  Polygamy. — Criminal  Conversation. 

(h)  Churciiwardens  are  a  quasi  corporalum  to  talie  goods  for  the  use  of  the  poor,  Vin.  Ab.  tit.  Church- 
wardens; or  of  the  parish,  12  H,  7,  2!i,  a.  But  they  are  incapable  of  purchasing  lands,  except  by  particular 
statutes,  or  by  special  custom,  Co.  Litt.  3,  a;  as  by  9  G.  1,  c.  7,  for  workhouses;  by  59  G.  3,  c.  12,  s.  12,  the 
churchwardens  and  overseers  may  provide  land  for  the  employment  of  the  poor.  By  the  stat.  55  G.  3,  c. 
137,  property  in  goods  provided  for  the  use  of  the  poor  is  vested  in  tlie  overseers.  As  to  the  actions  which 
they  may  maintain,  see  Com.  Dig.  Eglise,  [F.]  3.  By  the  statute  54  G.  3,  c.  170,  s.  8,  overseers  may  sue 
on  securities  to  indemnify  against  bastards.  Where  land  belonging  to  a  parish  was  occupied  by  A.,  who 
paid  rent  to  the  churchwardens,  and  they  executed  a  lease  of  the  same  land  to  B.,  and  gave  notice  of  the 
lease  to  A.,  it  was  held  that  B.  could  not  recover  against  A.  for  use  and  occupation.  For  they  are  not  by  law  a 
corporation  to  hold  lands,  and  the  stat.  59  G.  3,  c.  12,  s.  17,  which  enacts,  that  the  churchwardens  and  over- 
seers, shall  accept,  take,  and  hold  in  the  nature  of  a  body  corporate,  fijr  and  on  the  behalf  of  the  parish,  all 
buildings,  lands,  and  hereditaments  belonging  to  such  parisli,  does  not  extend  to  such  a  case.  Philips  v. 
Pearce,^  5  B.  &.  C.  433;  and  held  that  A.  was  not  estopped  from  denying  B.'s  title.  Ibid.  It  is  contrary  to 
the  duty  of  an  overseer  to  borrow  money  for  parochial  purposes.  Masseyv.  Knowles  and  others,^  3  Starkie's 
C.  65.  Tliey  are  a  corporation  at  common  law,  Str.  52.  The  canons  say  they  shall  be  chosen  by  the  par- 
son and  the  parishioners;  and  if  they  disagree,  then  one  by  the  parson  and  one  by  the  parishioners,  lb. 
Burn's  E^ccl.  Law,  til.  Churchwardens.  One  alone  cannot  release,  nor  give  away  the  goods  of  the  church. 
Cro.  J.  234;  Burn's  Eccl.  Law,  tit.  Churchwardens.  Both  together  cannot  dispose  of  goods,  or  do  any 
other  act  to  the  disadvantage  of  the  church.     Com.  Dig.  Eglise,  [F.]  3;  I  Rol.  893,  1,  20;  lb.  426. 

(t)  Astle  V.  Thomas,3  2  B.  &,  C.  271;  and  see  4  Sid.  281-2;  Com.  Dig.  tit.  Eglise,  [F.]  2;  Turner  v.  Baynes, 
2  H.  B.  .559. 

(i)  The  weight,  alloy,  impression,  and  denomination  of  money  are  regularly  settled  by  indenture  between 
the  king  and  the  master  of  the  mint,  which  has  been  sometimes  followed  by  a  proclamation  as  a  more 
solemn  mode  of  giving  it  currency.     East's  P.  C.  149;  1  Hale,  101,  et  seq.;  MS.  46. 

(I)  East's  P.  C.  149;  1  Hale,  101,  6,  7,  8,  204. 

(1)  [In  Connecticut  a  clergyman  in  tlie  celebration  of  marriage  is  a  public  civil  officer;  and  his  acts  in 
that  capacity  are  admissible,  as  prima  facie  evidence  of  liis  official  character.  Goshen  v.Stonington,  3  Conn. 
Rep.  209.] 

>Eng.  Com.  Law  Reps.  xi.  264.    ^jd.xlv.  IGi.    <^Id.\x.  83. 
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money,  and  current  within  the  realm,  is  one  of  general  notoriety,  and  may 
be  fonnd,  it  seems,  on  evidence  of  common  usage  {m).  Where,  however, 
a  new  species  of  coin  has  lately  been  issued  with  a  new  impression,  which 
is  not  familiar  to  the  people,  it  may  be  desirable  to  give  more  precise 
evidence  of  the  fact,  by  means  of  the  indentures,  or  by  the  testimony  of  an 
officer  of  the  mint  cognizant  of  the  new  coin,  and  of  the  stamps  used,  or  by 
similar  evidence  (n).  And  where  by  any  statute,  such  as  the  stat.  37  Geo. 
3,  c.  126,  s.  1,  relative  to  a  new  coinage,  the  king's  proclamation  is  essen- 
tial, it  ought  to  be  proved  (o). 

Any  coin  once  legally  made  and  issued  by  the  king's  authority,  continues 
to  be  the  current  coin  of  the  country  until  it  be  recalled,  notwithstanding 
any  change  in  the  authority  by  which  it  was  so  constituted  (/?). 

A  recall  is  proved  by  proclamation,  or  by  an  act  of  parliament  enacting 
it;  and  it  seems  that  long  disuse*  is  presumptive  evidence  of  a  recall  [q). 
And  on  the  other  hand,  where  a  proclamation  is  essential,  long-continued 
and  approved  usage  of  the  coin  would  be  evidence  of  a  legal  commencement 
by  proclamation  (r). 

Whether  there  has  been  a  counterfeiting  of  real  coin  is  a  matter  of  fact  Proof  of 
for  the  consideration  of  the  jury;  in  consideration  of  law  there  should  bethecoun- 
such  a  resemblance  as  may  in  the  orditiary  course  of  circulation  impose  ^^'^  ^'^'"^* 
upon  the  king's  subjects  ;  a  variation  in  the  inscription,  effigies,  or  arms, 
done  probably  with  intent  to  evade  the  law,  is  yet  within  it,  and  so  is  the 
counterfeiting  in  a  difterent  metal,  if  in  appearance  it  be  made  to  resemble 
the  true  coin  {s)  (A).    It  is  even  unnecessary  that  there  should  be  any  im- 
pression upon  the  counterfeit  coin,  if  there  be  evidence  to  the  jury  in  fact 
that  the  counterfeit  is  of  the  likeness  and  similitude  of  the  lawful  current 
coin  {t).     It  must,  however,  appear  that  the  coin  was  perfected  sufficiently 
for  circulation ;  and  therefore,  where  a  stamp  had  been  impressed  on  an 
irregular  piece  of  metal  not  rounded,  and  in  an  unfinished  and  incomplete 
state  for  currency,  it  was  held  that  the  offence  had  not  been  consum- 
mated {u). 

Under  the  stat.  8  &  9  Will.  3,  c.  26,  it  was  held,  that  the  colouring  blanks 
v^'iih  such  materials  that  when  rubbed  they  resembled  coin,  was  a  colouring 
within  the  statute,  before  the  resemblance  had  been  actually  produced  by 
so  rubbing  the  coin  {x). 

In  the  case  of  treasons  relating  to  the  coin,  one  witness  was  sufficient  (y). 

*Upon  an  indictment  for  having  in  possession  implements  for  coining  («),     *31 1 

(?n)  Ibid.     1  Hale,  192,  197,  213. 

(n)  East's  P.  C.  149.  (o)  fbid. 

(;>)  1  Hale,  122;  East's  P.  C.  148.  (7)  East's  P.  C.  149. 

(r)  East's  P.  C.  150.  For  the  various  instances  in  which  a  proclamation  is  necessary,  see  East's  P.  C. 
149.  It  is  unnecessar}'  to  mention  any  of  them  here,  except  the  stat.  37  Geo.  3,  c.  126,  s.  1,  relative  to  new 
copper  coinage,  which  renders  a  proclamation  essential. 

(s)  East's  P.  C.  164.     See  Ridgeley's  Case,  East's  P.  C.  171;  LennartTs  Case,  Leach,  85;  East's  P.  C.  17». 

(0  R.  V.  Welsh,  Leach,  293;  East's  P.  C.  164. 

(m)   Varley's  Case,  Leach,  71;  2  Bl.  632;  East's  P.  C.  164.     See  R.  v.  Harris,  Leach,  126. 

(x)  R.  V.  Case,  East's  P.  C.  165. 

ly)  1  Hale,  221;  Post.  239;  East's  P.  C.  187.  Such  offences  are  no  longer  treasons.  See  st.  2  W.  4,  c. 
34,  and  7  W.  4,  and  1  Vict.  c.  90;  and  see  the  Appendix,  tit.  Coin. 

(a)  See  the  stat.  8  &  9  Will.  3,  c.  26,  s.  1,  5,  7;  and  now  the  stat.  2  W.  4,  c.  34. 

■'  (A)  (One  who  brightens  base  pieces  (which  are  brought  to  him,  ready  formed  with  tlie  impression 
and  appearance  of  dollars,  except  that  they  are  of  a  lead  colour,  and  not  then  passable)  by  boiling  them 
in  ley,  and  rubbing  them  with  a  woollen  cloth,  and  subjecting  them  to  other  processes,  thereby  rendering 
them,  by  their  resemblance  to  real  dollars,  more  fit  for  circulation,  is  guilty  of  forgery.  He  completes  the 
offence,  and  thereby  subjects  to  the  operation  of  the  law,  not  only  himself,  but  all  those  who  acted  a  part, 
and  were  present  assisting  at  the  transaction  from  beginning  to  end,  or  who  did  anything  thought  necessary 
by  themselves,  to  impose  on  the  public  by  making  the  base  coin  resemble  the  true.  Raswick  v.  Common' 
wealth,  2  Virg.  Cas.  356.) 
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it  is  not  necessary  to  prove  that  they  have  been  actually  used  for  making 
money  (6). 

Where  it  appeared  that  the  object  of  the  prisoner  was  to  coin  foreign 
money,  and  not  the  current  coin  of  the  realm,  a  majority  of  the  Judges  held 
that  tiie  fact  amounted  to  a  sufficient  excuse,  but  Mr.  J.  Foster  and  Lord 
Hardwicke  were  of  a  different  opinion  (c). 
Proof  of        Upon  an  indictment  for  knov/ingly  uttering  counterfeit  coin  {d),  it  was  not 
puling  off' sufficient  upon  an  indictment  under  the  stat.  8  &  9  Will.  3,  c.  26,  to  prove 
^^'  a  mere  tender  or  attempt  to  get  rid  of  money,  which  had  not  been  accom- 

plished, for  the  words  of  the  statute,  jowy  ox  put  off,  denote  an  actual  pass- 
ing of  the  money  (e).  Where  the  indictment  charged  the  putting  oft'  various 
counterfeit  money  "  for  the  sum  of  5s.;  "  it  was  held  to  be  well  supported 
by  proof  that  it  was  paid  for  by  two  half-crowns,  although  the  agreement 
was  for  a  sovereign  for  4^.,  and  Ss.  for  Is.;  it  being  all  one  contract  and  one 
transaction  (/).  Under  the  same  statute  it  was  unnecessary,  in  order  to 
satisfy  the  allegation  that  the  money  was  milled  money,  to  sliow  that  the 
money  was  actually  milled,  that  is,  that  it  was  passed  through  a  mill  or 
press  to  be  formed  into  a  plate  of  proper  thickness,  to  be  cut  into  pieces  for 
stamping ;  it  is  sufficient  if  the  money  resemble  genuine  milled  money,  all 
money  being  now  milled  and  not  hammered  {g). 
Scienter.  In  order  to  show  the  guilty  knowledge  of  the  defendant,  evidence  is 
admissible  that  the  defendant  uttered  base  coin  (A)  to  other  persons  on 
the  same  day,  or  perhaps  on  other  days  near  the  time  of  committing  the 
offence  (A).  And  this,  upon  the  general  principle,  that  the  conduct  of  a 
prisoner  is  admissible  in  evidence  to  prove  a  guilty  knowledge  or  inten- 
tion (^).  In  such  cases,  indeed,  where  the  intention  does  not  appear  from 
the  transaction  itself,  it  must  be  inferred  from  other  facts  and  circumstances. 
Such  other  utterings  are  therefore  evidence,  although  they  may  be  in  them- 
selves substantive  offences.  The  whole  demeanor  of  the  prisoner  may 
afford  pregnant  evidence  of  his  mind  and  intention;  for  it  is  a  general  rule, 
that  where  crimes  intermix,  and  one  is  evidence  to  prove  another,  the  Court 
must  go  through  the  whole  detail. 

In  one  instance,  where  a  man  committed  three  burglaries  on  the  same 
night,  which  were  all  connected,  the  prisoner  having  left  at  one  place  pro- 
perty which  he  stole  at  another,  evidence  was  given  as  to  all  three  {j). 
*312     *There  must,  however,  in  such  cases,  be  such  a  connection  as  to  warrant 

(6)  By  all  the  Judges,  Ridgcley^s  Case,  Leach,  172;  East's  P.  C.  171.  An  instrument  for  making  the 
edges,  although  of  modern  invention,  but  producing  the  same  result,  is  an  instrument  within  the  meaning 
of  the  8  &.  9  VV.  3,  c.  26.     Moore's  Case,  1  Ry.  &  M.  C.  C.  L.  122. 

(c)  R.  V.  Bell,  Fost.  430;  East's  P.  C.  169. 

(rf)  See  the  form  of  the  indictment,  CiiiM.  Plead.  531,  &c. 

(e)  Woodbridge's  Case,  East's  P.  C.  179;  Leach,  251.  The  prisoner  there  had  brought  the  coin  to  the 
house  of  the  intended  buyer,  to  be  sold  at  a  9ertain  rate,  and  had  laid  them  down  upon  the  table  for  the 
buyer  to  count  them  out,  and  she  had  counted  part,  wlien  the  ofHcers  entered  and  appreliended  them,  before 
the  buyer  could  pay  for  those  selected;  and  it  was  held  that  the  offence  had  not  been  completed. 

(/)  R.  V.  Hedges,^  3  C.  &  P.  411. 

{g)  R.  V.  Banning,  Leach,  708;  East's  P.  C.  183.     R.  v.  Dorrington,  and  R.  v.  Lazarus^  Ibid. 

\h)  See  R.  V.  Wylie,  1  N.  R.  92.     R.  v.  Tatlersall,  1  N.  R.  93,  u.    See  tit.  Knowledge. 

(j)  Upon  an  indictment  for  robbery  in  extorting  money  by  threats,  subsequent  attempts  are  evidence  to 
prove  the  quo  animo.     Donally's  Case. 

{j  )  Cited  by  Ld.  Ellenborough,  R.  v.  Wylie,  1  N.  R.  94. 

(A)  (Where  the  public  prosecutor  on  an  information  for  passing  a  counterfeit  coin,  purporting  to  be  a 
half  dollar,  knowing  it  to  be  counterfeit,  offered  evidence  of  the  prisoner's  having  in  his  possession,  at  the 
same  time  an  engraved  paper,  having  the  appearance  of  a  bank-note,  but  not  purporting  to  be  signed  or 
countersigned,  for  the  purpose  of  showing  the  guilty  knowledge  of  the  prisoner  charged  in  the  information, 
it  was  held,  that  such  evidence  was  inadmissible.     Stalker  v.  The  State,  9  Day's  Reps.  341.) 

'Eng.  Com.  Law  Reps.  xiv.  374, 
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the  inference  of  knowledge  in  the  principal  case.  This  may  arise,  in  the  case 
of  uttering,  from  proximity  of  time,  but  the  more  detached  in  point  of  time 
the  previous  utterings  are,  the  less  relation  will  they  bear  to  that  stated  in 
the  indictment.  The  fact  that  all  the  money  uttered  is  from  the  same  die, 
or,  in  the  case  of  uttering  forged  notes,  that  they  are  all  impressions  from 
the  same  plate,  is  important  to  connect  the  utterings,  and  to  indicate  a 
guilty  knowledge.  The  circumstance  that  the  prisoner  at  the  time  of 
uttering  had  other  counterfeit  coin,  (especially  if  it  be  of  the  same  descrip- 
tion with  that  uttered,)  is  also  evidence  for  the  same  purpose  (k),  although 
not  alleged  in  the  indictment.  It  is,  however,  to  be  observed,  that  to  make 
such  circumstances  evidence,  there  must  be  a  strong  connection  in  the 
subject-matter. 

Upon  an  indictment  for  forging  and  uttering  a  bill  of  exchange,  it  was 
held  that  the  prosecutor  was  not  at  liberty  to  prove  that  a  bank-note  which 
was  found  in  the  pocket  of  the  prisoner  was  forged  (/). 

Other  indications  of  guilty  knowledge  and  intention,  such  as  the  taking 
precautions  to  prevent  a  quantity  of  base  coin  from  being  injured  by  rub- 
bing,''and  the  possession  of  powder  or  pith  used  to  give  to  the  base  coin  the 
usual  appearance  of  coin  which  has  been  in  circulation,  are  too  obvious  to 
require  remark. 

The  information  and  proceedings  before  the  magistrates  were  deemed  the 
commencement  of  the  suit  under  the  9th  sect,  of  the  stat.  8  &  9  Will.  3,  c. 
26,  s.  6,  and  should  be  produced  (?/^),  although  the  indictment  were  for 
colouring,  and  the  commitment  were  for  counterfeiting,  when  the  time  was 
material. 

In  order  to  oust  the  prisoner  of  his  clergy  under  the  stat.  15  Geo.  2,c.  28, 
s.  23,  the  record  of  the  former  conviction  must  be  proved  (n).  And  where 
the  second  conviction  is  in  a  different  county  or  city,  it  is  sufficient  under 
the  9th  section  of  that  statute  to  produce  a  transcript  containing  the  effect 
and  tenor  of  the  former  conviction  made  by  the  clerk  of  the  assize,  or  clerk 
of  the  peace  in  the  county  or  city  where  the  first  conviction  was  had. 

And  by  the  stat.  37  Geo.  3,  c.  126,  s.  5,  such  a  transcript  of  conviction  so 
certified  (in  case  of  uttering  coin  not  current  here),  shall  be  evidence  of  such 
conviction  in  any  other  county,  city  or  place. 

The  having  counterfeit  coin  in  possession,  is  evidence  of  procuring  it 
with  intent  to  circulate  it,  which  is  a  misdemeanor  (o). 

COLLATERAL  FACTS. 

It  has  been  seen  that  all  facts  and  circumstances  are  admissible  in  evi- Collateral 
dence  which  are  in  their  nature  capable  of  aff'ording  a  reasonable  presump-  ^^^^s. 
tion  or  inference  as  to  the  disputed  fact  (p);  and  that,  on  the  other  hand, 
remote  and  collateral  facts,  from  which  no  fair  and  reasonable  inference  can 
be  drawn,  are  inadmissible,  for  they  are  at  best  useless,  and  may  be  mis- 
chievous, because  they  tend  to  abstract  the  attention  of  the  jury,  and  fre- 
quently to  prejudice  and  mislead  them  (q).     It  seems  to  be  the  province  of 
the  Judge,  *in  the  exercise  of  a  sound  discretion,  to  discriminate  between     *313 
such  facts  as  are  connected  with  the  issue,  and  such  as  are  merely  collateral. 

It  is,  however,  frequently  difficult  to  ascertain  d  priori,  whether  proof 
of  a  particular  fact  offered  in  evidence  will  or  will  not  become  material,  and 

(k)  Per  Thompson,  B.,  1  N.  R.  95.  (0  By  Bayley,  J.,  Lancaster  Siimm.  Ass.  1820, 

(m)  East's  P.  C.   168.     R.  v.  Willace.     lb.  (n)  R.  v.  Roikwell,  Add.  Pen.  St.  122. 

(o)  R.  V.  Fuller,  Russ.  &  Ry,  308.  (p)  Supra,  VoL  I. 

{q)  Nothing  is  inadmissible  which  is  material  to  the  issue  joined,  to  prove  or  disprove  it  (per  Blackstone, 
J.,  Bl.  1169).  No  new  matter  foreign  to  the  issue  joined  is  admissible  in  evidence.  Per  De  Grey,  J.  Bl. 
1165.     And  vide  Vol  L 
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in  such  cases  it  is  usual  in  practice  for  the  Court  to  give  credit  to  the  asser- 
tion of  the  counsel  who  tenders  such  evidence,  that  the  fact  will  turn  out 
to  be  material. 

The  following  are  instances  where  the  facts  have  been  held  to  be  insuf- 
ficient to  afford  any  inference  as  to  the  fact  in  dispute. 

The  time  at  which  one  tenant  pays  his  rent  is  not  evidence  to  show  at 
what  time  another  tenant  pays  his  rent  (r). 

A  custom  in  one  parish,  archdeaconry,  or  manor,  is  no  evidence  of  the 
same  custom  in  another  (s).  For  in  these  and  other  such  cases  there  is  no 
such  connection  between  the  fact  and  the  issue  as  to  afford  a  reasonable 
inference  from  the  one  to  the  other.  Where,  on  the  other  hand,  such  facts 
are  by  any  general  link  connected  with  the  issue,  they  become  evidence. 
Thus,  where  alL  the  manors  within  a  particular  district  are  held  under  the 
same  tenure,  and  the  issue  is  upon  some  incident  to  that  tenure,  the  custom 
of  one  manor  is  evidence  to  prove  that  the  same  custom  exists  in  another  (t). 

Where  the  issue  is  as  to  a  particular  right  upon  a  common,  evidence  is 
inadmissible  of  the  existence  of  such  right  on  an  adjoining  piece  of  common, 
unless  a  connection  between  them  be  proved,  and  the  right  be  claimed  on 
both  (u). 

Where  the  question  is  one  of  skill  and  judgment,  evidence  may  be  given 
of  otiier  facts,  which,  although  in  other  respects  collateral,  are,  by  means  of 
the  skill  and  judgment  of  the  witness,  connected  with  and  tend  to  elucidate 
the  issue  (a*). 

A  collateral  fact  is  not  in  general  evidence  to  discredit  a  witness  (y). 
But  where  a  witness  swore  that  a  party  had  acknowledged  two  intruments 
to  have  been  made  by  him,  evidence  was  admitted  that  one  of  them  was 
forged  (z).  So  evidence  of  character  is  in  many  instances  admissible  (a). 
So  collateral  facts  are  admissible  to  prove  intention,  malice,  or  guilty 
knowledge  (b). 

In  an  action  for  a  malicious  prosecution,  a  publication  by  the  defendant, 
on  the  subject  of  the  prosecution,  is  evidence  to  prove  the  malice.  So, 
although  acts  done  subsequent  to  a  contract  cannot  alter  the  nature  of  the 
contract,  they  may  be  adduced  to  show  what  the  contract  was,  if  it  be 
doubtful  (c);  therefore  an  admission  of  a  debt  by  the  acceptance  of  bills  of 
exchange  by  partners,  in  payment  of  goods  sold,  is  evidence  to  show  the 
fact  of  a  sale  to  the  partners  (d).  So  where  the  meaning  of  the  terms  of 
an  agreement  is  doubtful,  and  depends  on  custom  or  usage,  collateral  evi- 
dence is  admissible  to  explain  them  (e).  So  collateral  evidence  is  admissible 
to  shov/  the  probability  of  a  surrender  by  a  tenant  for  life,  where  the  pos- 
session has  long  accompanied  the  recovery  (/)  (A). 
*314  *Iii  order  to  prove  that  the  acceptor  of  a  bill  of  exchange  knew  the  payee 
to  be  a  fictitious  person,  evidence  is  admissible  to  show  that  the  acceptor 

(r)  Carter  v.  Pryke,  Peake's  C.  95. 

(s)  Cowp.  808.  Ruding  v.  Newell,  Str.  957,  601,  662;  Fort.  41;  Doug.  425.  Unless  the  custom  be 
general. 

(t)  Str.  652.     Duke  of  Somerset  v.  France,  3  Keb.  90;  Fost.  41,  44;  Doug.  495;  Cowp.  808. 

(u)  4  T.  R.  157.     Mnrewood  v.  Wood.  (x)  The  Wells  Harbour  Case,  M.  23  G.  3. 

(y)  See  Vol.  L;  and  R.  v.  Watson,^  2  Starkie's  C.  116.         (z)  Ann.  311. 

(«)  See  tit.  Character.  (h)  See  lit.  Com. 

(c)  Saville  v.  Robertson,  4  T.  R.  720.  (d)  1  T.  R.  720. 

(e)  See  tit.  Custom.  (/)  See  2  Saund.  42,  7. 

(A)  (The  character  of  a  creditor  for  strictness  and  closeness  in  the  collection  of  his  debts,  may  be 
given  in  evidence  as  a  circumstance  to  show  that  a  debt  has  been  paid,  after  eight  years  have  elapsed. 
Leiper  v.  Erwin,  5  Yerger,  37.) 
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had  accepted  similar  bills  before  they  could,  according  to  their  date,  have 
arrived  from  the  place  of  date  (g).  And  similar  evidence  is  admissible  to 
prove  that  the  indorsee  had  a  general  authority  from  the  acceptor  to  fill  up 
bills  with  the  name  of  a  fictitious  payee  (A). 

COMMENCEMENT  OF  ACTION.     See  TIME. 
COMMON. 

Common,  or  right  of  common,  is  an  incorporeal  hereditament,  which 
consists  in  a  profit  which  a  man  has  in  the  lands  of  another. 

Common  is  chiefly  of  four  sorts:  of  pasture,  piscary,  turbary,  and  esto- 
vers (i). 

Common  of  pasture,  is  a  right  of  feeding  one's  beasts  in  another's  land; 
and  it  is  either  appendant,  appurtenant,  or  in  gross  (j). 

Common  appendant  is  of  common  right  (k),  and  it  may  be  claimed  in  Append- 
pleading  as  appendant,  wilhoui  laying  a  prescription.     But  appendancy  ""*• 
implies  a  prescription  (/).     It  cannot  be  claimed,  except  in  the  lord's 
wastes  (m),  for  the  claimant's  oivn  commonable  cattle,  levant  and  couchant, 
upon  the  land  [n). 

Rights  of  common  appurtenant  to  the  claimant's  land  are  altogether  Appurte- 
independent  of  tenure;  they  may  be  claimed  in  other  lordships;  and  for"^"*- 
cattle  not  commonable;  may  be  claimed  by  grant  as  well  as  by  prescrip- 
tion, and  either  for  cattle  levant  and  couchant,  or  for  a  stinted  number  not 
levant  and  couchant  (o).     And  may  be  claimed  as  well  by  grant  within 
legal  memory  as  by  prescription  (p). 

Common  in  gross  may  also  be  claimed  by  either  grant  or  prescription,   in  gross. 

As  all  these  rights  depend  either  upon  a  jjrescription  or  a  grant  (q) 
actually  proved  or  presumed,  much  of  the  evidence  on  this  subject  is  refer- 
able to  the  more  general  heads  of  evidence  of  grants  and  prescriptions. 
It  is  obvious,  that  unless  a  grant  can  be  expressly  proved,  such  rights  must 
in  general  be  *supported  by  evidence  of  usage  (r).     No  such  right  of  com-    *3i5 
mon  appendant  exists  but  for  such  cattle  as  are  levant  and  couchant  (s).  So  Levancy 
many  are  levant  and  couchant  as  the  land,  to  which  the  common  is  and  couch- 
appurtenant,  will  maintain  in  winter  [t) ;  and  the  common  cannot  be  claimed  ^"^^^ 
as  appendant  to  a  house  without  any  curtilage  or  land  (w).    And  therefore, 

(g-)  2  H.  B.  288.  (A)  Ibid. 

(i)  Finch's  L.  157;  Co.  LiU.  122;  2  Inst.  86;  2  Com.  32. 

\j)  Co.  Litt.  122;  2  Com.  33.  Common  pur  cause  of  vicinage  is  not  strictly  a  right  of  common.  It 
happens  where  the  inhabitants  of  contiguous  townships  have  usually  intercommuned  with  each  other,  the 
beasts  of  the  one  straying  mutually  into  the  other's  fields,  without  any  molestation  from  either.  It  is  a 
permissive  right,  intended  to  excuse  what  is,  in  strictness,  a  trespass  in  both,  and  to  prevent  a  multiplicity 
of  suits.     2  Com.  33.     Musgrave  v.  Cave,  Willes,  322. 

{k)  See  2  Inst.  86;  2  Com.  33.  When  the  lords  of  manors  originally  granted  out  parcels  of  lands  to 
tenants,  the  latter  could  not  plough  or  manure  the  land  without  beasts;  the  beasts  could  not  be  sustained 
without  pasture;  and  pasture  could  not  be  had  but  in  the  lands,  wastes,  and  in  the  fallow  lands  of  other 
tenants;  and  therefore  the  law  annexed  the  right  of  common  as  inseparably  incident  to  a  grant  of  the  lands 
for  commonable  cattle,  i.  e.  beasts  of  the  plough,  or  such  as  manure  the  ground.     2  Com.  33. 

(l)  Hargrave's  note,  2  Inst.  122,  a,  n.  A  copyholder  who  has  common  in  a  waste  without  the  manor,  has 
it  annexed  to  the  land,  and  not  to  his  customary  estate,  and  must  prescribe  in  a  que  estate  through  his 
lord.     Berwick  v.  MaUhews,^  .5  Taunt.  365. 

(tn)  2  Inst.  85;  1  Roll.  396;  4  Co.  37.  (n)  Ibid,  and  Burr.  320.    Benson  v.  Chester,8T.  R.  396. 

(o)  4  Burr.  2431;  1  Rol.  401, 1. 15;  2  Cro.  27;  2  Mod.  185.  (p)  Cowlam  v.  Slack,  15  East,  108. 

iq)  Cro.  Car.  482;  F.N.  B.  180:  Bac.  Ab.Common,  [A.]  2. 

(r)  See  12  Vin.  Ab.  [T.]  b.  18,  pi.  3.  Litt.  R.  295. 

(s)  Bac.  Ab.  Common,  [A.]  2. 

(t)  Per  Coke,  J.  Noy,  30;  Vent.  54;  5  T.  R.  46.     Shakespear  v.  Peppin,  6  T.  R.  741. 

(m)  Scholes  V.  Hargrave,  5  T.  R.  46;  and  per  Buller,  J.  Ibid.  The  cases,  Salk.  169,2  Brownl.  101,  Emer- 
ton  v.  Selby,  2  Ld.  Raym.  1015,  Noy,  30,  are  consistent  with  this  doctrine,  for  in  all  of  them  the  Courts  say 
that  they  will  intend  that  messuage  or  cottage  includes  land. 
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where  a  plaintiff  in  an  action  for  the  disturbance  of  his  right  of  common, 
claimed  the  right  for  all  commonable  cattlle  levant  and  couchunt,  and  it  ap- 
peared that  the  house  of  wliich  he  was  the  owner  had  neither  land,  curtilage,  i 
nor  stable,  belonging  to  it,  the  plaintiff  was  nonsuited  [x).  And  so,  although  ' 
the  declaration,  or  plea  of  justification,  allege  the  right  of  common  to  be 
appendant  to  a  messuage,  it  must  be  proved  that  there  is  at  least  a  curtilage 
belonging  to  it,  on  which  the  cattle  may  be  levant  and  conchant  {y). 

But  an  allegation  of  right  of  common  for  all  the  plaintiff's  cattle  levant 
and  couchant  is  supported  although  the  common  be  not  sufficient  to  feed 
all  the  cattle  for  a  length  of  time  {z). 

Where  the  declaration  in  an  action  for  disturbance  of  the  plaintiff's  right 
of  common  alleged  that  he  was  possessed  of  a  messuage  and  land,  with 
the  appurtenances,  and  by  reason  thereof  ought  to  have  common  of  pas- 
ture, it  was  held  that  he  was  entitled  to  recover  pro  tanto,  although  it 
appeared  that  he  was  possessed  of  land  only  {a). 

But  in  order  to  prove  that  the  cattle  in  question  are  levant  and  couchant, 
it  must  be  proved  on  an  issue  taken  on  the  fact  that  they  are  connected 
with  the  land  on  which  they  are  so  alleged  to  be  levant  and  couchant  {b). 
In  the  case  of  a  distress,  those  cattle  only  are  said  to  be  levant  and  couchant 
which  have  been  there  for  a  space  of  time  long  enough  for  them  to  have 
lain  down  and  risen  up  again.  But  in  a  case  of  right  of  common  append- 
ant, levancy  and  couchancy  is  merely  a  mode  of  ascertaining  the  number 
of  cattle  which  are  entitled  to  the  right  of  common  (c),  and  actual  levancy 
and  couchancy  need  not  be  proved  in  an  action  for  disturbance. 

The  plaintiff  alleged  a  right  of  common  of  pasture  for  all  commonable 
cattle  levant  and  couchant  on  iOO  acres  of  land  in  the  plaintiff's  possession, 
part  of  a  certain  common  field  over  the  said  common  field,  every  year  when 
the  same  was  sown  with  corn,  after  the  corn  was  reaped,  gathered,  and 
carried  away,  until  the  said  field,  or  some  part  thereof,  was  again  sown 
with  corn.  This  was  held  to  be  supported  by  proof  that  the  plaintiff  was 
a  part-owner  with  the  defendant  and  others,  of  a  common  field  upon  which, 
as  stated  in  the  declaration,  the  occupiers  turned  their  cattle,  the  number 
being  in  proportion  to  the  extent  of  their  respective  lands  within  the  com- 
mon field,  although  such  cattle  were  not  maintained  upon  the  land  during 
*316  *  winter,  and  although  the  number  was  in  proportion  to  the  extent,  and  not 
the  produce,  of  the  land  in  respect  of  which  the  right  was  claimed  {d).  A 
right  for  all  commonable  cattle  is  proved  by  evidence  of  use  by  all  the 
cattle  which  the  party  had,  although  he  never  had  any  sheep  (e).  It  must 
also  be  proved  that  the  cattle  are  the  party's  own  cattle,  or  at  least  that  he 
has  a  special  property  in  them  (/);  and,  in  the  case  of  common  appendant, 
that  they  are  commonable  cattle. 

Where  the  right  of  common  is  claimed  by  an  inhabitant  of  a  particular 
place  in  right  of  inhabitancy,  he  can  claim  for  such  only  as  are  levant  and 
couchant  [g). 

(x)  Scholes  V.  Hargreaves,  5  T.  R.  46,  by  Ld.  Kenyon,  C.  J.;  and  the  Court  of  K.  B.  afterwards  approved 
of  the  nonsuit. 

(j/)  Sir  W.  Jones,  227.  {z)   Willis  v.  Ward,^  2  Chitty,  297. 

(a)  Ricketts  v.  Salwey,  2  B.  &  A.  360.    And  see  Bower  v.  Hill,  2  Scott,  535. 
(6)  1  Will.  Saund.  346,  c,  in  note. 

(c)  See  the  judgment  of  Bayley,  J.,  Cheeseman  v.  Hardham,  1  B.  «fe  A.  706.  It  need  not  be  proved  that 
the  land  was  actually  used  for  supporting  the  cattle.  Bolam  v.  Atkinson,  cor.  Bayley,  J.,  Northd.  Summ. 
Ass.  1827,  i.  e.  in  an  action  for  disturbance.  An  allegation  of  a  right  of  common  for  all  commonable  cattle 
"levant  and  couchant"  is  proved  by  a  grant  of  reasonable  common  of  pasture. 

(d)  Cheeseman  v.  Hardham,  1  B.  &  A.  706.  (e)  Manifold  v.  Pennington,'^  4  B.  &  C.  161. 
(/)  Bro.  Common,  47;  2  Show.  328;  1  Wil.  Saund.  346,  c. 

ig)  1  Roll.  Ab.  308;  1  Will.  Saund.  346,  e,  (3). 
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Although  a  plaintiff  in  an  action  for  disturbance  of  his  right  of  common,  Disturb- 
whether  against  a  commoner  or  stranger,  may  declare  upon  his  possession  ance— 
only  (A),  (for  possession  is  sufficient  against  a  wrong-doer,)  he  must  on  the'^''^^" 
trial  prove  his  right  of  common  {i),  such  as  he  has  alleged  it  to  be  in  the 
declaration  (J).  And  if  the  right  to  use  the  common  for  commonable  cattle 
be  subject  to  a  condition  precedent  of  making  a  money  payment  to  the  lord 
of  the  manor,  it  must  be  so  alleged;  for  although  the  title  need  not  be 
shown,  the  right  must  be  stated  (k). 

Proof  of  the  uninterrupted  enjoyment  of  a  common  for  twenty  years 
will  in  general,  as  in  the  case  of  other  easements,  be  evidence  to  raise  a 
legal  presumption  of  a  right  by  prescription,  or  at  least  by  grant  (/).  An 
enjoyment  for  a  shorter  period  may  or  may  not  afford  such  a  presumption, 
according  to  the  circumstances  which  support  or  rebut  the  right  (m). 

If  the  plaintiff  should  unnecessarily  state  his  title  to  the  right  in  the 
declaration,  it  seems  that,  provided  he  prove  a  title  to  the  particular  right 
claimed,  the  variance  will  not  be  fatal;  for  the  disturbance  is  tlie  gist  of 
the  action,  and  the  title  is  mere  inducement,  and  not  traversable  (n). 

*In  such  an  action  against  a  stranger,  or  against  a  commoner  for  depas-    *317 
turing  supernumerary  cattle  (o),  it  does  not  appear  to  be  necessary  for  the  Proof  of 
plaintiff  to  prove  that  he  has  sustained  any  specific  injury;iov  the  consump-^^i^^g^- 
tion  of  the  grass  by  the  other  cattle  is  in  itself  a  diminution  of  the  right  and 
profit  of  the  commoner,  and  considered  to  be  sufficient  proof  of  the  damage 
alleged  in  the  declaration;  for  if  the  other  cattle  had  not  been  there,  the 
plaintiff's  cattle  might  have  eaten  every  blade  of  grass  which  was  consumed 
by  the  other;  besides,  the  law  considers  that  the  right  of  the  commoner 
is  injured  by  the  act,  and  therefore  allows  him  to  bring  an  action  for  it,  to 
prevent  a  wrong-doer  from  gaining  a  right  by  repeated  acts  of  encroach- 
ment {p). 

It  is  said  to  be  a  general  rule,  that  wherever  an  act  injures  another's 
right,  and  would  be  evidence  in  future  in  favour  of  the  wrong-doer,  an 

(A)  Saunders  v.  Williams,  1  Vent.  319.  Strode  v.  Byrt,  4  Mod.  418.  Atkinson  v.  Teasdale,  2  Bl.  R. 
817;  3  Wils.  278. 

(i)  B.  N.  P.  76;  1  Will.  Saund.  346,  («).  -     (j)  Ibid. 

(A)  Bola?n  v.  Atkinson,  cor.  Bayley,  J.  Northd.  Sumrn.  Ass.  1827. 

(I)  See  tit.  Disturbance — Grant — Prescription.  Also  2  Will.  Saund.  175,  d.  Lewis  v.  Price,  cor.  Wilmot, 
J.  Worcester  Springs  Ass.  1761;  2  Will.  Saund.  175,  a.  Varwin  v.  Upton,  Ibid.  Bealy  w.Shaw,  6  East,  214. 
Martin  v.  Goble,  1  Camp.  323.  The  plaintiif  being  possessed  of  a  house  and  bind  in  E.,  uses  right  of  com- 
mon in  the  manor  of  W,  for  sixty  years,  the  common  in  IV.  being  adjacent  to  the  common  in  E.,  it  is  a 
question  of  fact  for  the  jury  to  determine,  whether  the  user  be  referable  to  a  mistake  of  the  boundary,  or 
to  a  legal  right  of  common  in  W.;  Hetherington  v.  Vane,^  4  B.  &  B.  428.  An  inclosure  made  from  a  com- 
mon twelve  or  thirteen  years  ago,  with  the  knowledge  of  the  steward  and  without  objection,  is  evidence  of 
a  license  by  the  lord,  and  ejectment  cannot  be  brought  against  the  tenant  without  previous  notice  to  give 
up  the  land.  Doe  d.  Foley  v.  Wilson,  11  East,  56.  Common  appurtenant  may  be  claimed  as  well  by  grant 
within  the  time  of  legal  memory,  as  by  prescription,  and  after  an  unity  of  possession  in  the  lord  of  the  land 
in  respect  of  which  the  right  of  common  was  claimed  with  the  soil  and  freehold  of  the  waste.  Evidence 
that  the  lord's  tenant  had  for  fifty  years  past  enjoyed  the  waste,  was  held  to  be  evidence  sufficient  to  warrant 
the  jury  in  presuming  a  new  grant  of  common  as  appurtenant,  so  as  to  support  an  action  by  the  tenant  for 
surcharging  the  common,  and  declaring  on  his  possession  of  the  messuage  and  land  with  the  appurtenances, 
and  that,  by  reason  thereof,  he  was  entitled  of  right  to  the  common  of  pasture,  as  belonging  and  appertain, 
ing  to  his  messuage  and  land;  and  also  to  support  another  count,  in  substance  the  same,  alleging  his  posses- 
sion of  the  messuage  and  land,  and  that  by  reason  thereof  he  was  entitled  to  common  of  pasture.  Cowlam 
V.  Slack,  15  East,  108.     See  also  Clements  v.  Lambert,  1  Taunt.  205. 

(m)  Per  Ld.  Ellenborough,  Bealy  v.  Shaw,  6  East,  214. 

(n)  B.  N.  P.  76;  4  Mod.  424;  1  Saund.  346,  a,  (n);  Rickelts  v.  Salwey,  2  B.  &  A.  360.  Yet  if  the  plain- 
tiff  should  set  out  an  insufficient  title,  the  declaration,  it  is  said,  would  be  bad.  1  Salk.  363;  2  Ld.  Raym.  1230. 

(o)  See  Atkinson  v.  Teasdale,  2  W,  Bl.  817.  Such  action  is  maintainable  although  the  plaintiff  himself 
has  been  guilty  of  a  surcharge.     Hobson  v.  Todd,  4  T.  R.  71. 

ip)  Wells  V.  Watling,  2  Bl.  Rep.  1233.  Hobson  v.  Todd,  4  T.  R.  71.  Taking  away  the  manure  dropped 
by  the  cattle  is  a  sufficient  damage.     Pindar  v.  Wadsworth,  2  East,  254. 
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action  may  be  maintained  for  the  invasion  of  the  right,  without  proof  of  any 
specific  damage  {q);  and  this  has  been  laid  down  by  a  writer  of  authority  {r) 
to  be  a  governing  principle  in  these  cases.  As  for  instance,  an  action  may 
be  maintained  for  fishing  in  the  plaintiff's  several  fishery,  although  it  be 
neither  alleged  nor  proved  that  the  defendant  caught  any  fish  {s). 

But  if  the  defendant  be  the  lord  of  the  manor  [t),  or  put  his  cattle  upon 
the  common  with  the  lord's  license,  the  plaintiff  must  prove  a  specific  injury^ 
and  it  would  be  insufficient  to  show  that  the  cattle  consumed  the  grass,  as 
in  an  action  against  a  stranger,  without  also  proving  that  there  was  not  a 
snlficiency  of  common  left  in  order  to  support  the  action  [u],  for  the  lord  is 
entitled  to  what  remains  of  the  gross,  and  may  either  consume  it  by  his 
own  cattle,  or  license  another  to  depasture  it;  although  in  the  case  of  a 
stranger  it  seems  to  lie  on  the  defendant  to  show  that  a  sufficiency  of  com- 
mon is  left  for  the  plaintiff  [x). 
Defence.  It  is  no  defence  to  an  action  for  surcharging  the  common  that  the  plain- 
tiff has  also  been  guilty  of  a  surcharge  {y).  A  right  of  common  is  extin- 
*31S  guished  *by  unity  of  possession.  A  grant  of  land,  &c.  with  common 
appurtenant,  does  not  pass  a  right  of  common  after  the  extinction  by  unity 
of  possession,  although  those  who  have  occupied  the  tenement  since  the 
extinction  have  used  the  common.  Secus,  if  there  had  been  a  grant  of  all 
commons  used  therewith  (z). 
Proof  un-  A  plea  of  justification,  claiming  a  right  of  common  appendant  for  the  de- 
der  plea  of  fendaut^s  Commonable  cattle  levant  and  couchant,  may  be  put  in  issue  by 
ibn'^'^^'  ^  general  replication,  for  it  is  but  one  entire  title  («);  or  the  plaintifi'  may 
specially  traverse  that  they  were  the  cattle  of  the  defendant  levant  and 
couchant  (6);  aiid  in  either  case  the  defendant  must  prove  that  the  cattle 
are  liis  own,  or  that  he  has  a  special  property  in  them  (c),  for  a  man  has 
no  right  to  use  the  common  with  the  cattle  of  a  stranger,  or  with  his  own 
cattle  levant  and  couchurit,  upon  some  other  land,  and  not  upon  the  land 
to  which  the  right  is  appendant  or  appurtenant;  but  if  he  borrow  cattle  to 
compester  his  land,  they  may  be  put  upon  the  common,  for  he  has  a  special 
property  in  them  {d).  And  where  a  man  has  common  appurtenant  for  a 
specific  number  of  cattle  as  appurtenant,  it  may  be  severed  by  grant  and 
converted  into  a  right  of  common  in  gross. 

If  the  defendant  justify  under  an  alleged  right  of  common,  and  it  appear 

iq)  1  Will.  Saund.  346,  a,  in  note.  (r)  Mr.  Serj.  Williams,  1  Will.  Saund.  346,  a. 

(s)  Patrick  v.  Greenway,  cor.  Lawrence,  J.,  Oxford  Springs  Ass.  1796;  cited  1  Will.  Saund.  346, 6. 

(0  See  the  observations  of  Buller,  J.,  in  Hobson  v.  Todd,  4  T.  R.  73;  Smith  v.  Feverell,  2  Mod.  6;  and  1 
Will.  Saund,  346,  6,  in  note. 

(u)  Smith  V.  Peverell,  2  Mod.  6;  1  Saund.  346,  b,  (n).  The  plaintiff  may  declare  against  a  license  of  the 
lord,  as  a  stranger.  Hobson  v.  Todd,  4  T.  R.  71.  And  it  lies  on  the  defendant  to  prove  the  license,  and 
sufficiency  of  common  left.  1  Saund.  346,  b.  The  lord  may,  by  special  custom,  dig  clay-pits,  or  do  other 
acts  in  diminution  of  the  right  of  common,  or  empower  others  to  do  so,  vpithout  showing  a  sufficiency  of 
common  left.  Bateson  v.  Green,  5  T.  R.  411.  Clarkson  v.  Woodhouse,  5  T.  R.  412.  Place  v.  Jackson,^  4 
D.  (fe  R.  418.  So  by  special  custom  he  may,  by  consent  of  the  homage,  let  parts  for  building.  Folkard  v. 
Hemmett,  5  T.  R.  417.  A  commoner  cannot  justify  cutting  trees  planted  by  the  lord  on  the  waste;  he  must 
bring  cuse  or  an  assize.  Kirby  v.  Sidgrove,  1  B.  &,  P.  13;  3  Anstr.  892;  6  T.  R.  483.  As  to  the  right  of 
the  lord  of  a  manor  to  approve  wastes  under  the  Satute  of  Merton,  see  Duberly  v.  Page,  2  T.  R.  391; 
Glovtr  V.  Lane,  3  T.  R.  445;  Shakespear  v.  Peppin,  6  T.  R.  741.  There  can  be  no  approvement  in  dero- 
gation of  a  right  of  cotnmon  of  fishery;  Grant  v.  Gunner,  1  Taunt.  435;  nor  where  the  tenants  have  a 
right  to  dig  for  gravel,  or  take  estovers.     Duberly  v.  Page,  2  T.  R.  391. 

{z)  See  the  form  of  declaration.  Heme,  125;  2  Mod.  6;  1  Lutw.  107;  3  Wils.  290;  1  Will.  Saund.  146,  a.; 
9  Rep.  113,  a. 

(y)  Hobsonv.  Todd,  iT.R.  11. 

(z)  Clements  v.  Lambert,  I  Tuunt.  205.     See  also  Morris  v.  Edgington,3  Taunt.  24. 

(a)  Skinn.  137;  2  Show.  328;  Robinson  v.  Raley,\  Burr.  31G. 

(6)  Ibid,  and  lienne.l  v.  Reeves,  VVilles,  227.  (c)  Bro.  Common,  47;  2  Show.  328. 

(d)  Monitors.  TVcci/ian,  Skinn.  137;  F.  N.  B.180;  Roll.  Common,  402. 
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that  (he  common  has  been  inclosed  for  twenty  years,  the  justification  can- 
not be  supported  (e). 

A  plea  claiming  a  prescriptive  right  of  common  for  a  certain  number  of  Variance, 
beasts,  generally,  is  not  supported  by  evidence  of  a  right  of  common  of 
vicinage  (/). 

Proof  of  a  prescription  limited  by  an  exception  will  not  support  a  general 
prescription.  Thus,  proof  of  a  prescription  for  all  cattle,  at  all  times  of  the 
year,  (sheep  only  excepted  for  a  certain  time),  will  not  support  a  prescrip- 
tion claimed  for  all  cattle,  &c.  at  all  times  of  the  year  (^). 

On  issue  joined,  as  to  a  right  of  common,  the  defendant  may  give  in  evi-  Proof  on 
dence  a  release  of  the  right  of  common,  although  he  might  have  pleaded '^^"^jo'"^'^ 
it  (h).     Such  a  release  however  will  not  avail  where  the  common  belongs °",jj° 
to  land  which  is  entailed,  and  which  cannot  pass  by  release  any  more  than 
the  land  itself  (/). 

Upon  issue  taken  in  replevin  on  a  replication  by  the  plaintiff,  alleging  a  Levant  and 
prescription  for  commonable  cattle  levant  and  couchant,  and  averring  that  ^ouchant. 
the  cattle  in  question  were  levant  and  couchant,  the  burthen  of  proof  lies 
on  the  plaintiff.  If  in  such  case  the  cattle  have  been  distrained  by  the 
lord  {k),  and  on  the  trial  it  appeared  that  some  of  the  cattle  were  levant 
and  couchant,  *and  that  others  were  not,  the  issue  would  be  found  for  the  *3i9 
lord  (/);  and  so  it  would  be  in  trespass  {ni)  for  taking  the  cattle.  But  if  in 
such  a  case  the  lord  brought  an  action  of  trespass  qiiare  clau&um  fregit, 
and  the  defendant  prescribed  for  his  commonable  cattle  levant  and 
couchant,  and  averred  that  he  put  such  his  commonable  cattle  levant  and 
couchant  upon  the  common,  and  upon  issue  taken,  it  appeared  that  some 
were  and  some  were  not  levant  and  couchant,  the  defendant  would  be 
entitled  to  a  verdict,  the  plaintiff  having  traversed  the  levancy  and  couch- 
ancy,  instead  of  new  assigning  the  trespass,  by  stating  that  he  brought  his 
action  for  depasturing  the  common  with  other  cattle;  and  this  upon  the 
general  principle,  that  in  trespass  it  is  sufficient  for  the  defendant  to  prove 
that  which  excuses  the  trespass,  although  not  to  the  extent  of  the  number 
or  amount  specified  in  the  declaration  (n). 

The  defendant  cannot  give  his  right  of  common  in  evidence  under  the 
general  issue  in  trespass  (o). 

It  has  already  been  seen,  that  evidence  of  reputation  is  admissible  to  prove  Reputa- 
customary  rights  where  many  are  interested  [p),  although  such  evidence  betion. 
not  admissible  to  prove  a  private  prescriptive  right. 

On  issue  joined  on  a  custom  pleaded  that  a  customary  tenant  shall  have 
common  of  pasture  on  the  plaintiff's  land,  evidence  is  admissible  of  a  cus- 

(c)  Creach  v.  Wihnot,  2  Taunt.  160,  cited  by  Lawrence,  J.     Hawke  v.  Baron,  2  Taunt.  156.     And  see 
tit.  Trespass. 
(/)  12  Yin.  Ab.  Common,  T.  b.  18.     L.  E.  235,  pi.  37;  13  Hen.  7,  13;  supra,  and  tit.  Variance.— Pre- 

SCRIPTION. 

(g)  Carth.  241.  (h)  Clayton,  9—8,  C.  1,  Atkinson's  Case. 

(i)  Clayton,  9 — 8, CI, Atkinson's  Case. 

(k)  A  commoner  cannot  distrain  the  surplusage  where  another  commoner  puts  more  cattle  on  the  common 
than  are  levant  and  couchant;  1  Roll.  Ab.  320,  405,  pi.  5;  Yelv.  104;  2  Bulst.  117;  and  semhle,  he  cannot, 
although  none  of  the  cattle  have  been  levant  and  couchant.  1  Will.  Saund.  346,  d.  Yet  ^m.  where  the  right 
is  limited  to  a  certain  number.  Hall  v.  Harding,  4  Burr.  2431.  Levancy  and  covchancy  are  incident  to 
common  appendant  as  well  as  appurtenant,  and  can  be  claimed  only  in  respect  of  cattle  sufficient  to  plough 
and  manure  the  tenant's  arable  land.     Bennett  v.  Reeve,  Wilies,  227;  Co.  Litt.  122,  a. 

{I)  2  Roll.  Ab.  706,  p.  41.     Sloper  v.  Allen,  1  Brownl.  171;  1  Will.  Saund.  346,  d. 

{jn)  But  qu.  whether  in  such  case  the  commoner  might  not  help  himself,  by  entering  a  nolle  prosequi  as 
to  the  cattle  which  were  not  levant  and  couchant,  and  proceed  for  the  rest? 

(n)  See  tit.  Trespass;  and  2  Will.  Saund.  346,  d. 

(o)  Co.  Litt.  283,  «;  Gil.  Ev.216. 

(p)  Vol.  I.  tit.  Refutation.  Weeks  v.  Sparke,  1  M.  &,  S.  G79;  Carth.  181.  For  further  observations,  see 
tit.  Custom. 
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torn  for  the  lord  to  inclose  parcels,  and  of  a  grant  to  the  plaintiif  under  such 
circumstances  (q). 
Compe-  The  general  rule  is,  that  if  the  issue  be  on  a  customary  right  of  common, 

tency.  ^ly  the  establishment  of  which  the  witness  would  be  benefited,  he  is 
incompetent;  but  that  where  he  gives  evidence  to  establish  the  private  pre- 
scriptive right  of  another,  he  is  competent  (r).  Thus,  if  the  issue  be  on  a 
right  of  common  which  depends  upon  a  custom  pervading  the  whole 
manor,  the  evidence  of  the  commoner  is  inadmissible,  because,  as  the  right 
depends  upon  the  custom,  the  record  in  that  action  would  be  evidence  in 
another  action  brought  by  that  very  witness  to  try  the  same  right  (.s)  (1). 
In  such  a  case,  although  the  witness  be  not  a  party  to  the  action,  yet  he 
claims  under  the  same  title  with  the  party  whose  witness  he  is,  and  thereby 
immediately  establishes  his  own  title  (t).  So  where  the  issue  was  upon 
the  question  whether  the  defendant  was  bound  ratione  tenurse  to  repair  a 
fence  contiguous  to  a  common  on  which  the  plaintiff  prescribed  for  common 
appurtenant,  it  was  held  that  another  commoner  was  not  a  competent  wit- 
ness (w).  Neither  is  a  commoner  competent  to  extend  the  limits  of  such 
rights.  But  the  same  reason  does  not  apply  where  common  is  claimed 
by  prescription  in  right  of  a  particular  estate;  for  if./?,  has  a  prescriptive 
right  of  common  belonging  to  his  estate,  it  does  not  follow  that  B.,  who  has 
also  an  estate  in  the  same  manor,  has  the  same  right;  and  the  judgment  for 
A.  would  not  be  evidence  for  B.  (x).  So  if  t/i.,  B.,  C.  and  D.,  claim  com- 
*320  fTion  in  Dale,  exclusively  of  *all  other  persons,  and  the  right  of  ./?.  comes 
in  dispute,  B.  may  be  a  witness  to  prove  e/^.'s  right  of  common  there,  for 
in  effect  he  charges  himself  by  proving  that  another  has  a  right  of  common 
there  (y). 

One  who  claims  common  pur  cause  of  vicinage  is  not,  it  is  said,  incom- 
petent; for  this  is  no  interest,  but  only  an  excuse  for  a  trespass  (z). 

CONFESSION.     See  ADMISSION. 
CONFIDENTIAL  COMMUNICATION. 

General         The  rule  that  a  counsel,  solicitor  or  attorney,  shall  not  be  permitted  to 
rule.  divulge  any  matter  v/hich  has  been  communicated  to  him  in  professional 

confidence,  has  already  been  adverted  to  as  one  that  is  founded  on  the  most 
obvious  principles  of  convenience  («).  That  is  the  privilege  of  the  client, 
and  is  founded  on  the  policy  of  the  law,  which  will  not  permit  a  person  to 
betray  a  secret  which  the  law  has  entrusted  to  him  (6).    To  allow  such  an 

(q)  Aden  v.  Ellis,'  7  B.  &  C.  346.     See  further,    The  Attorney  General  v.  Gauntlett,  3  Y.  &  J.  93. 

(r)  3  T.  R.  32;  1  T.  R.  302.  (s)  Per  Buller,  J.,  1  T.  R.  302. 

(t)  B.  N.  P.  283;  and  see  The  Duke  of  Somerset  v.  France,  1  Str.  658. 

(u)  Anscombe  v.  Shore,  1  Taunt.  261. 

(z)  Per  Buller,  J.,  1  T.  R.  303.  "  And  yet,"  adds  the  learned  Judg;e,  "  there  are  cases  which  lay  it  down 
as  a  general  rule,  that  one  commoner  cannot  be  a  witness  for  another." 

(y)  Per  Holt,  L.  C.  J.,  in  Hockley  v.  Lamb,  1  Ld.  Raym.  731. 

(z)  B.  N.  P.  285.  Where  one  of  two  adjoining  commons,  with  common  of  vicinage,  is  fenced  off  but 
incompletely,  so  as  still  to  admit  of  cattle  straying  from  one  to  the  other  by  means  of  a  highway,  tiie  com- 
mon by  vicinage  still  continues.     Gullttt  v.  Lopez,  13  East,  348. 

(a)  Vol.  I.  tit.  Principles  of  Evidence, 

(b)  B.  N.  P.  284;  Rayner  Read.  Ill;  9  St.  Tr.  387.     R.  v.  Earl  of  Anglesea. 

(I)  [In  trespass  quare  clausum  fregit,  where  the  defence  was  that  the  locus  in  qvo  was,  and  had  been  for 
sixty  years,  used  by  the  inhabitants  of  Staten  Island  as  a  free  and  common  fishery;  an  inhabitant  of  the 
island  was  held  not  to  be  a  competent  witness  for  the  defendant.  Jacobson  v.  Fountain  S(  al.  2  Johns.  170. 
And  a  release  by  such  inhabitant  of  his  right  to  the  fishery  will  not  restore  his  competency,    Ibid.] 
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examination  would  be  a  manifest  hindrance  to  all  society,  commerce,  and 
conversation  (c)  (1). 

With  respect  to  such  cominnnications,  the  month  of  the  witness  is  for  ever 
sealed,  and  he  cannot  reveal  them  at  any  time  or  in  any  proceeding, 
although  the  client  be  no  party  to  it,  however  improbable  it  may  be  imder 
the  circumstances  that  any  injury  can  result  to  him  from  the  disclosure  [d), 
and  although  the  relation  of  attorney  and  client  has  ceased  by  the  dismissal 
of  the  attorney  (e). 

The  rule  is  strictly  confined  to  counsel  (/),  solicitors  and  attornies  [g)  (2).  To  what 
It  has  even  been  held  ^.i  Nisi  Prius,  {hdii  where  a  communication  was  pe'"''o"s  the 
made  to  the  witness  under  the  mistaken  idea  that  he  was  an  attorney,  when  fi^ed  ^  ^°°' 
the  fact  was  otherwise,  the  witness  was  bound  to  reveal  it.     It  extends, 
indeed,  to  a  communication  made  to  the  clerk  of  an  attorney  (A) ;  to  an 
interpreter  between  a  client  and  his  counsel  or  attorney,  for  this  may  be 
essential  to  the  communication  between  the  parties,  and  the  privilege  rests 
upon  the  same  grounds  [i).     But  it  does  not,  it  seems,  extend  to  a  commu- 
nication made  to  an  attorney,  which  has  been  accidentally  overheard  by 
another  witness  (/t),  for  this  is  owing  to  the  negligence  of  the  client  him- 
self (/).     Nor  to  a  letter  written  by  the  attorney  to  the  client,  and  indorsed 
by  the  client  {m).      Nor  to  a  communication  made  to  an  interpreter  in  the 
absence  of  the  *attorney  {n).     Nor  to  what  took  place  at  the  execution  of    *321 
a  deed  (o).     Nor  to  an  admission  of  a  debt  made  by  the  attorney  to  the 
adverse  party  by  direction  of  his  client  {p).     Nor  to  proof  of  indentity  {q). 

(c)  See  12  Vin.  Ab.  B.  a.  pi.  1. 

{d)  Wilson  V.  Rasiall,  4  T.  R.  753.  Per  Duller,  J.,  4  T.  R.  759.  Vide  etiam,  Sloman  v.  Heme,  2  Esp. 
C.  6iJ5.  Rex  V.  Withers,  2  Camp.  579.  Maddock  v.  Haddock,  1  Ves.  262,  Bishop  of  Winton  v.  Fournier, 
2  Ves.  446. 

(e)  R.  V.  Withers,  2  Carnp.  178;  [6  Ves.  280.] 

(/)  In  the  case  of  Foote  v.  Huyne,  1  R.  &.  M.  165,  in  an  action  for  breach  of  promise  of  marriage,  the 
L.  C.  J.  would  not  allow  the  law-clerk  of  defendant's  counsel  to  be  examined,  to  prove  the  fact  of  the  coun- 
sel's retainer  by  the  defendant. 

(g)  R.  V.  Duchess  of  Kinsston,  11  St.  Tr.  246.     [Mills  v.  Griswold,  1  Root.  388.] 

(h)   Taylor  v.  Foster,^  2  C.  &  P.  195. 

(t)  Madame  Da  Barrels  Case,  cited  4  T.  R.  756. 

{k)  Wilson  V.  Rastall,  4  T,  R.  753.  (I)  Gainsford  v.  Grammar,  2  Camp.  10. 

(m)  Meyer  v.  Sefton,2  2  Starkie's  C.  274. 

(n)  Du  Barre  v.  Livette,  Peake's  C.  77. 

(0)  5  Esp.  C.  52.     See  Bicknell  v.  Keppell,  1  N.  R.  21. 

(p)   Turner  v.  Railton,  2  Esp.  C.  474.  (g)  2  D.  &  R.  347. 

(1)  [The  earliest  case  that  has  been  found  on  this  subject  is  Berd  v.  Lovelace,  19  Eliz.  Gary's  Rep.  88, 
thus — Thomas  Hawtry  was  served  with  a  subpoena  to  testify  his  knowledge  touching'  the  cause  in  variance; 
and  made  oath  that  he  had  been  and  yet  is  a  solicitor  in  this  suit,  and  hath  received  several  fees  of  the  de- 
fendant; which  being  informed  to  the  Master  of  the  Rolls,  it  is  ordered  that  the  said  Thomas  Hawtry  shall 
not  be  compelled  to  be  deposed  touching  the  same;  and  that  he  shall  be  in  no  danger  of  any  contempt  touch- 
ing the  not  executing  of  the  said  process.  In  Austen  v.  Vesey,  Gary's  Rep.  89,  for  that  it  appeared  hy 
affidavit,  that  the  witness  was  solicitor  in  the  same  cause  to  one  of  the  parties,  he  was  discharged,  and  not 
admitted  to  be  examined.  In  Kelway  v.  Kelway,  Gary's  Rep.  126,  upon  certificate  that  Roger  Taylor  refused 
to  be  examined,  because  he  solicits  the  plaintiff's  cause;  it  is  therefore  ordered,  that  tlie  defend.jnt  shall 
examine,  before  one  of  the  commissioners  of  the  court,  the  said  Roger  Taylor  upon  any  interrogatory,  which 
shall  not  be  touching  the  secrecy  of  the  title,  or  of  any  other  matter  which  he  knoweth  as  solicitor  only.  In 
Dennis  v.  Codrington,  Gary's  Rep.  143,  the  plaintant  seeks  to  have  Master  Oldsworth  examined  touching  a 
matter  in  variance,  wherein  he  hath  been  of  counsel;  it  is  ordered  he  shall  not  be  compelled  by  subpoena,  or 
otherwise,  to  be  examined  upon  any  matter  concerning  the  same,  wherein  he  the  said  Mr.  Oldsworth  was  of 
counsel,  either  bv  the  indifferent  choice  of  both  parties,  or  with  cither  of  them  by  reason  of  any  annuity  or 
fee.  See  also  Wilson  v.  Grove,  Tothill,  177.  These  early  decisions  in  chancery,  though  they  seem  to  have 
been  generally  overlooked,  contain  the  principles  which  are  applied  at  this  day.] 

(2)  [The  rule  does  not  apply  to  a  student  in  the  ofKce  of  an  attorney  or  counsellor.  Andrews  Sf  al.  v. 
Solomon  Sf  al.  1  Peters'  Rep.  356.]  {But  it  has  been  lately  decided  in  England,  that  the  rule  respecting 
privileged  communications  extends  to  an  attorney's  clerk  acting  on  behalf  of  his  master,  as  well  as  to  the 
attorney  himself.     Taylor  v.  Foster,  2  Garr.  &  Payne,  195.} 
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To  what  The  rule  is  not  confined  to  communications  made  in  ihe  course  of  a 
communi-  (.j^^^g^  q^  ^vjth  a  view  to  a  cause  (r);  but  extends  to  all  cases  where  the 
party  applies  for  professional  assistance  (s),  in  respect  of  a  cause  contem- 
plated, or  matter  in  dispute  or  controversy  (A).  Though  not  to  cases 
where  the  attorney  is  employed  in  matters  which  are  not  professional,  as 
in  a  treaty  for  the  purchase  of  an  estate.  The  rule  extends  to  facts  which 
the  attorney  becomes  acquainted  with  in  the  character  of  an  attorney, 
although  the  communication  was  not  made  by  his  client  (t).  Such  as 
*322  communications  made  *by  third  persons  who  accompanied  the  client  when 
he  came  to  consult  the  attorney  [u);  and  to  the  contents  of  a  written  in- 
strument, which  he  has  by  delivery  from  his  client  (x).     No  other  commu- 

(>•)  Ciomacke  v.  Heathcote,^  2  B.  &  B.  4.  Gainsford  v.  Grammar,  2  Camp.  9;  6  Madd.  47.  But  sec 
below  note  (e);  and  Wadsworth  v.  Hamshaw,^  2  B.  &  B.  5,  in  the  note,  where  the  contrary  is  said  to  have 
been  decided  in  the  Court  of  K.  B. 

(s)  In  Williams  v.  Mundie,^  1  Ry.  &  M.  34,  Lord  Tenterden  is  said  to  have  held,  that  the  rule  extended 
to  such  communications  only  as  were  made  pending  a  cause.  In  Broad  v.  Fill,*  i  M.  &  M.  233,  Best,  C. 
J.  said,  that  when  called  upon  he  should  rule  conformably  with  Lord  Tenterden's  ruling;  but  in  the  case  of 
Clarke  v.  Clarke,  2  M.  &  M.  3,  Lord  Tenterden,  C.  J.  held,  that  communications  made  to  an  attorney  re- 
specting a  matter  in  dispute  and  controversy  are  privileged,  though  no  cause  was  then  commenced.  His 
lordship,  referring  to  what  he  had  been  supposed  to  have  said  in  the  case  of  Williams  v.  Mundie,  observed, 
"  I  tliink  I  could  not  have  said  that  it  must  relate  to  matters  communicated  strictly  for  the  purpose  of 
bringing  an  action,  or  to  a  cause  actually  existing.  I  certainly  have  been  more  inclined  to  restrict  the 
privilege  more  than  many  other  Judges;  and  I  have  been  so  very  mucli  in  consequence  of  a  cause  to  which 
my  attention  was  drawn  at  a  very  early  period  of  my  professional  life  (before  I  was  at  the  bar),  which  was 
tried  on  the  Midland  circuit,  and  in  which  Serjeant  Adair  went  specially  as  counsel.  It  was  an  action  for 
bribery;  and  on  its  appearing  that  a  witness,  who  was  called  to  prove  conversations,  was  the  attorney  of  the 
party,  the  Judge  at  once  refused  to  allow  the  evidence  to  be  gone  into,  and  nonsuited  the  plaintiff.  The 
nonsuit  was  set  aside  and  a  new  trial  had,  on  the  ground  that  though  the  witness  was  the  defendant's  attorney, 
the  communication  was  not  made  to  him  in  his  professional  character.  Bramwell  v.  Lvcas,^  2  B.  &  C.  745, 
proceeded  on  the  same  principle;  and  accordingly  an  attorney  there  was  held  to  be  at  liberty  to  give  evidence 
of  inquiries  made  of  him  by  his  client  as  to  a  mere  matter  of  fact,  for  that  his  professional  character  was 
not  then  concerned.  Suppose  a  party  to  consult  his  attorney  whether  or  not  he  should  bring  or  resist  an 
action,  I  cannot  doubt  that  such  a  communication  would  be  privileged,  though  no  suit  was  pending  at  the 
time.  In  the  present  case  no  suit  was  pending  at  the  time;  but  after  dispute  had  arisen,  the  plaintiff  con- 
sulted an  attorney  on  the  subject,  put  documents  into  his  hands,  and  steps  were  taken  on  them  to  render 
them  effectual.  I  think  that  was  a  communication  made  to  the  attorney  in  his  professional  character,  with 
respect  to  a  matter  then  in  dis[)Ute  and  controversy,  although  no  cause  was  in  existence  with  respect  to  it, 
and  I  think  that  such  a  communication  is  privileged."  See  Parkhurst  v.  Lowton,  2  Swanst.  199.  In  Har- 
greave  v.  Hutchinson,  York  Sum.  Ass.  1834,  Lyndhurst,  L.  C.  B.  said,  that  it  had  been  held  by  the  Judges, 
alter  consideration,  that  the  rule  was,  that  a  communication  to  an  attorney  is  privileged,  if  an  action  be 
pending  or  contemplated;  and  see  6  Madd.  47. — The  Court  (of  Chancery)  discharged  so  much  of  an  order 
to  produce  pipers  as  were  swors  to  bo  communications  between  the  defendant  and  her  country  solicitor,  and 
between  her  and  her  town  solicitor,  or  between  those  persons  either  during  the  cause,  or  with  reference  to 
it,  though  previous  to  its  commencement.  Hughes  v.  Biddulph,  5  Russ.  190.  So  where  the  papers  were 
written  after  the  dispute  had  arisen,  with  a  view  to  taking  the  opinion  of  counsel  upon  the  matter  in  ques- 
tion, and  which  afterwards  became  the  subject  of  suit.  Vent  v.  Pacey,  4  Russ.  193.  The  attorney  in  a 
cause  may  be  called  on  the  opposite  side,  and  asked  who  is  his  employer,  in  order  to  let  in  his  acts  and 
declarations.  Levy  v.  Pope,^  1  M.  &  M.  410.  Where  the  defendant's  attorney's  clerk  was  called  merely  to 
prove  the  fact  of  the  receipt  of  a  particular  paper  from  the  defendant,  held  that  it  was  not  a  privileged  com- 
munication. Eicke  v.  Nokes,^  1  M.  &-  M.305.  The  attorney  cannot  be  asked  whether,  before  the  action 
brought,  his  client,  the  plaintiff,  did  not  say  that  he  would  waive  it.     Goodlight  v.  Bridge,  Lofft,  27. 

{t)  Robson  V.  Kemp,  5  Esp.  C.  52.  («)  R.  v.  WiUiers,  2  Camp.  579. 

(x)  Beard  v.  Ackerman,  5  Esp.  120. 

(A)  {Bailly  v.  Rohles,  4  Mart.  N.  S.  362.  The  rule  of  law  that  counsel  and  aUornies  are  not  to  be  per- 
mitted to  give  evidence  of  facts  imparted  to  them  by  their  clients  when  acting  in  their  professional  character, 
is  not  confined  to  facts  disclosed  in  relation  to  suits  actually  pending,  but  extends  to  all  cases  in  which  the 
counsel  or  attorney  is  applied  to  in  the  line  of  his  profession,  whether  such  facts  were  communicated  with 
an  injunction  of  secrecy,  or  for  the  purpose  of  asking  advice  or  otherwise,  unless  indeed  the  client  seemed  to 
make  his  disclosures  to  the  public,  and,  as  it  were,  challenge  the  bystanders  to  hear  him.  Parker  v.  Carter 
ei  al.  4  Mimf  273.  But  the  rule  which  excludes  the  proof  of  communications  by  a  client  to  his  counsel,  is 
confined  to  cases  in  which  the  client  is  interested.  Hamilton  v.  Ncel,  7  Watts,  517.  So  also  a  person  in  no 
wav  cormcctcd  with  the  counsel,  present  at  a  communication  made  to  him  by  a  client,  is  bound  to  testify. 
Jackson  v.  French,  3  Wend.  337.     See  note  (A),  Vol.  I.  pages  69  and  70.) 

'Eng.  Com.  Law  Reps.  vi.  1.    '^Id.  vi.  2.     Hd.  xxi.  375.     "/d.  xxii.  300.     Hd.  ix.  233.     ^Id.  xxii.  343. 

■'Id.  xxii.  314. 
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nication,  however  confidential  in  its  nature,  is  privileged,  either  by  the 
relation  or  rank  of  the  parties. 

All  other  professional  persons,  whether  physicians,  surgeons,  or  divines, 
are  bound  to  disclose  the  secrets  which  have  been  reposed  in  them  in  the 
practice  of  their  profession,  when  called  upon  to  do  so  for  the  purposes  of 
justice  {y).  It  has  been  held  that  a  Roman  catholic  priest  is  bound  to 
reveal  secrets  confided  to  him  in  the  course  of  confession  [z)  (I).  So  a 
steward,  servant,  or  private  friend  is  bound  to  disclose  a  communication, 
however  confidential  it  may  be  in  its  nature  (a)  (2).  And  a  peer  has  no 
greater  privilege  in  this  respect  than  a  commoner  {b).  In  one  case,  indeed, 
it  is  reported  that  Lord  Holt  would  not  permit  a  trustee  for  the  plaintiti' 
and  defendant,  who  had  been  employed  by  them  in  the  purchase  of  offices, 
to  be  examined,  on  the  ground  that  he  should  not  be  allowed  to  betray  his 
trust  (c).    Tliis,  however,  seems  to  be  inconsistent  with  later  authorities. 

In  a  late  case,  where  a  clerk  to  the  commissioners  of  the  property-tax 
was  required  to  prove  the  defendant  to  be  a  collector,  and  he  objected, 
because  he  had  taken  an  oath  of  office  not  to  disclose  what  he  should  learn 
as  clerk  concerning  the  property-tax,  except  with  the  consent  of  the  com- 
missioners, or  by  force  of  an  Act  of  Parliament,  it  was  held  that  he  was 
bound  to  give  his  testimony;  and  that  the  evidence  which  a  witness  was 
called  upon  to  give  in  a  court  of  justice  was  to  be  considered  as  an  implied 
exception  in  the  Act  (f/). 

As  the  rule  is  one  of  policy  or  necessity,  and  operates  to  the  exclusion  of  Time  of 
evidence,  its  operation  is  strictly  limited  to  communications  made  in  the  ^'^^  ^°'^- 
course  of  professional  business,  pending  the  relation  of  counsel  or  attorney,  ^"jj"'*^^' 
and  client;  for  the  policy  on  which  the  rule  is  founded  extends  no  farther; 
and  therefore  it  does  not  extend  to  any  communication,  although  made  to  an 
attorney,  if  he  was  not  employed  as  such,  but  only  as  a  mere  agent  at 
the  time  (e);  nor  to  any  which  was  made  before  ilie  commencement  of 
the  suit,  whilst  the  witness  did  not  act  in  the  capacity  of  an  attorney  or  clerk 
in  court  (/");  nor  to  a  gratuitous  comnumicalion  made  to  an  attorney  after 
the  termination  of  the  suit.     Thus,  upon  an  action  brought  to  recover  a 
sum  paid  on  the  compromise  of  a  cause  after  interlocutory  judgment,  and 
the  execution  of  an  inquiry,  it  was  held  that  the  attorney  in  the  first  cause 
might  be  called  upon  to  disclose,  that  his  client,  after  the  termination  of  that 

iy)  Wilson  v.  Rastall,  4  T.  R.  753.  R.  v.  Duch.  of  Kingston,  11  St.  Tr.  243;  Keb.  505;  Vent.  197;  Bac. 
Ab.  Ev.  A.  2;  Skinn.404. 

(z)  Peake's  C.  77.  Butler  v.  Moore,  cor.  Sir  Mich.  Smith,  bart.  Master  of  the  Rolls,  Macnall.  253.  VaiU 
lant  V.  Dodemead,  2  Atk.  524. 

(fl)  2  Atk.  524.  (6)  11  St.  Tr.  246. 

(c)  Ld.  Raym.  783.  His  giving  such  evidence  would  have  been  objectionable  on  another  ground,  since  it 
exposed  him  to  penalties. 

(d)  Lee,  q.  t.,  v.  Birrell,  3  Camp.  337. 

(e)  Wilson  V.  Rastall,  4  T.  R.  753;  B.  N.  P.  284.     Crofts  v.  Pickering,  Vent.  197;  12  Vin.  Ab.  38,  B.  a. 
(/)   Vaillant  v.  Dodemead,  2  Atk.  524. 

(1)  [A  contrary  decision  was  made  by  a  court  in  New  York.  Smith''s  case,  2  New  York  City  Hall 
Recorder,  77.  See  note,  ibid.  p.  and  Phillip's  case,  reported  by  W.  Sampson,  Esq.  Confession  made  to  a 
protestant  divine  will  be  received  in  evidence.  Smith''s  case,  ubi  sup.]  )  Comm.  v.  Drake,  15  Mass. 
Rep.  161.^ 

(2)  [A  confidential  agent  or  factor  may  be  compelled  to  give  evidence  of  matters  confidentially  communi- 
Gated  to  him.  Holmes  v.  Comegys,  1  Dallas,  439.  {The  banker  of  one  of  the  parties  in  a  cause  is  bound 
to  answer  what  such  party's  balance  was  on  a  given  day,  as  it  is  not  a  privileged  communication.  Lloyd  v. 
Freshfield,  2  Carr.  &  Payne,  325.}  So  of  a  confidential  clerk,  as  to  facts  which  his  situation  brings  to  his 
knowledge.  Corp  v.  Robinson,  Circuit  Court,  Oct.  1809.  Wharton's  Digest,  275.  {Reported  2  Wash.  C.  C. 
Rep.  289.}  And  any  extraneous  or  impertinent  communications,  which  are  not  instructions  for  conducting 
a  case,  are  not  privileged  from  disclosure,  though  made  to  counsel.  Riggs  v.  Dennislon,  3  Johns.  Cas.  198. 
Nor  information  imparted  to  a  counsellor  in  the  character  of  a  friend  and  not  as  counsel.  Hoffman  Sf  al,  v. 
Smith,  I  Caines's  Rep.  157.     See  Calkins  v.  Lee,  2  Root,  363.     Sherman  v,  Sherman,  1  Root,  486.] 
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cause,  said  that  his  demand  arose  upon  a  lottery  transaction  (g)  (1).     Nor 
Nature  of  in  general  to  any  communication,  although  made  to  an  attorney,  which  is 
the  com-    ^^^  made  in  professional  confidence.  In  the  case  of  Jlnnesley  v.  The  Earl  of 
tion""^^'     ^inghsea,  it  was  held,  that  a  conversation  which  had  been  held  twenty  years 
ago  between  the  Earl  of  Anglesea  and  his  attorney,  as  to  the  prosecuiion 
*3.23     *of  the  plaintiff  for  murder,  might  be  inquired  into,  since  it  was  not  matter 
of  professional  confidence  [h).    Nor  to  any  fact  which  the  attorney  acquired 
by  any  other  means  than  by  the  co/2^^e?i//a/ communication  by  the  cHent. 
Thus,  an  attorney  is  compellable  to  identify  the  person  of  his  client  (z);  to 
prove  that  his  client  swore  to  and  signed  an  answer  in  Chancery,  upon 
which  he  is  indicted  for  perjury  {k)\  to  prove  the  execution  of  an  instru- 
ment by  his  client,  to  which  he  is  an  attesting  witness  (/) ;  to  prove  any 
collateral  fact  within  his  own  knowledge,  independently  of  any  professional 
communication;  as,  to  prove  the  hand-writing  of  his  client  (w),  in  an  ac- 
tion of  debt  upon  a  bond,  to  prove  that  the  consideration  was  usurious  (?i); 
to  prove,  where  the  question  is  as  to  an  erasure  in  a  deed  or  will,  any  facts 
as  to  the  stale  of  the  instrument  which  he  knows  independently  of  a  pro- 
fessional communication  by  his  client  (o):  or  to  prove  the  contents  of  a 
written  notice  to  produce  papers  (/>):  ni  short,  the  attorney  may  disclose 
any  matter  except  that  which  has  been  confidentially  and  professionally 
entrusted  to  him  by  a  client  [q)  (2). 
Waver,  The  privilege  is  that  of  the  client,  and  not  of  the  witness  (r);  and  there- 

*■•=•  fore  the  Court  will  interfere  to  protect  the  client,  although  the  witness  be 

willing  to  betray  his  trust  (*);  and  a  Court  of  Equity  has  ordered  such 

{g)  Cohdenv.  Kendrick,4T.  R. 431. 

(h)  Annesley  v.  Edrl  of  Anglesea,  8  St.  Tr.  380.  See  Crofts  v.  Pickerinar,  1  Vent.  197.     Oneby's  Case,  12 
Vin.  Ab.  B.a.  pi.  2;  March,  13;  L.  E.  81. 

(t)  R.  V.  Watkinson,  2  Str.  1122;  B.  N.  P.  284;  Cowp.  846. 

(k)  Per  Ld.  Mansfield,  Cowp.  845. 

(l)  Doe  V.  Andrews,  Cowp.  846.     Every  man,  by  attesting  an  instrument,  pledges  himself  to  come  forward 
to  prove  it.     Ibid,  and  Ld.  Say  and  SeWs  Case,  10  Mod.  40. 

(m)  2  Haw.  c.  46,  s.  89.  (n)  Duffi.n  v.  Smith,  Peake's  C.  108. 

(0)  B.  N.  P.  284;  1  Vent.  197. 

( p)  Spenceley  v.  SchuUenberg,  7  East,  357.    [And  Mr.  Day's  note  to  that  case.] 

iq)  It  has  been  said  that  it  does  not  extend  to  a  communication  made  by  a  client  to  his  counsel,  where  it* 
is  mere  conveyance.     South  Sea  Company  v.  Jollijfe,  cited  2  Atk.  522. 

(r)  B.  N.  P.  284;  Petrie's  Case,  cited  4  T.  R.  751,  759.  ^ 

(s)9T.  R.  7.59;  2  Ves.  jun.  189. 


(1)  [If  after  the  relation  of  attorney  and  client  has  ceased,  the  latter  voluntarily  repeal  what  he  had  com- 
municated  while  the  relation  existed,  the  attorney  is  not  privileged  from  disclosing  it.  Jordan  v.  Hess,  13 
Johns.  4!)2.J 

(2)  [Where  an  attorney  or  counsellor,  after  the  commencement  of  the  suit,  and  without  any  communica- 
tion (rem  his  client,  acquires  a  knowledire  of  his  hand-writing,  he  may  be  called  upon  to  testify  to  its  iden- 
tity. Johnson  v.  Daverne,  19  Johns,  134.  An  attorney  may  be  called  upon  to  prove  the  execution  of  a  deed 
intrusted  to  him  by  his  client,  and  that  it  is  in  his  possession,  so  as  to  entitle  the  opposite  party,  on  his  re- 
fusing to  produce  it  after  notice,  to  give  parol  evidence  of  its  contents:  But  the  attorney  cannot  be  compelled 
to  produce  such  deed,  nor  to  disclose  its  date  or  contents.  Brandt  v.  Klein,  17  Johns.  335.  S.  P.  Jackson 
v.  M'Vey  Sf  al.  18  Johns  330. 

An  attorney  may  give  evidence  that  a  bond  was  lodged  with  his  client,  by  way  of  indemnity,  or  that  his 
clien^t^expresscd  iiimself  satisfied  with  a  certain  security— or  any  collateral  facts.  Heister  v.  Davis,  3  Yeates, 

idorsed  or  not.  Baker  v.  Ar^ 
roinise  oifered  by  him  to  his 
ing,  AnlhonV-  JN.  P.  U.  8-.J. 
One  who  has  signed  a  note  as  attorney  for  another,  and  had  afterwards  given  bond  for  his  principal  to 
prosecute  an  appeal  from  a  judgment  on  the  note,  was  held  not  to  be  privileged  thereby  from  giving  evi- 
dcnce  for  the  payee  to  prove  its  execution.  Phelps  v.  Riley,  3  Conn.  Rep.  266.  See  Caniff  v.  Myers,  15 
Johns.  2<16. 

An  attorney  or  counsellor  is  not  obliged  to  produce  a  paper,  intrusted  to  him  by  his  client,  in  order  that 
the  grand  jury  may  inspect  it  on  a  charge  of  forgery  against  the  client.  Anon.  8  xMass.  Rep.  370.  The  State 
V.  Squires,  1  Tyler,  147.     R.  v.  Dixon,  3  Bur.  1687.     See  12  Mod  391.]» 

»  See  Lessee  of  Rhoadea  v.  Selin,  4  Wash.  C.  C.  R.  715, 


ciieni  expressca  nnnselt  satisfied  wiih  acertam  security— or  any  collateral  facts. 
4.  He  may  be  examined  whether  a  note  put  into  his  hands  to  collect  was  ind 
nold,  1  Caines'  Rep.  258.  So  he  m:iy  be  compelled  to  disclose  terms  of  comprc 
client's  creditors,     MTanish  v.  Dunning,  Anlhon's  N.  P.  C.  82. 
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matter  to  be  exi)ungecl  (/).  But  the  client  may,  if  lie  will,  wave  this  pri- 
vilege, as  he  may  any  other  (it).  And  if  a  counsel  or  attorney  be  called  as 
a  witness  by  his  client,  he  is  not  protected  from  cross-examination  as  to  the 
point  upon  which  he  has  been  examined  in  chief,  although  it  was  matter 
of  confidential  communication.  But  such  cross-examination  must  be  con- 
fined to  the  same  matter,  and  must  not  be  extended  to  other  points  in  the 
cause  (x). 

The  rule  applies,  whether  the  question  be  asked  upon  an  examination 
in  chief,  or  upon  cross-examination  (y). 

The  course  of  proceeding  in  Mr.  JiylotVs  Case  was  somewhat  singular.  Form  of 
He  had  been  counsel  for  the  defendant,  and  being  called  as  a  witness  for^'i^o^t^- 
the  plaintiff,  the  Court  acceded  to  his  request  that  he  might  not  be  sworn 
in  the  usual  way  on  the  general  oath,  but  only  to  reveal  such  things  as  he 
knew  before  he  was  counsel,  or  as  had  come  to  his  knowledge  since  by 
other  persons,  and  the  particulars  to  which  he  was  to  be  sworn  were  spe- 
cifically proposed;  viz.  what  he  knew  concerning  the  will  in  question  [z). 
Such  a  precaution,  however,  seems  to  arise  out  of  an  excessive  tenderness 
of  conscience.     The  general  obligation  of  the  oath  to  declare  the  whole 
truth,  must,  with  reference  to  the  subject-matter  and  occasion  of  (he  oath, 
be  *necessarily  understood  to  mea.i  the  truth,  so  far  as  it  ought  legally  to     *324 
be  made  known  («). 

It  has  been  seen,  that  where  an  informer  makes  a  disclosure  to  a  magis-  Excep- 
trate,  or  agent  of  government,  neither  the  nasnes  of  the  parties  to  whom  tions. 
the  information  has  been  given,  nor  the  nature  of  the  communication  itself, 
is  allowed  to  be  revealed  {b). 

A  clerk  attending  on  a  grand  jury  was  not  allowed  to  reveal  what  was 
given  in  evidence  before  the  inquest,  the  jurors  themselves  being  sworn  to 
keep  secret  all  that  passes  before  them  (c.)  (1). 

CONFIRMATION. 
If  the  issue  in  tail  does  any  act  towards  carrying  an  agreement  or  con- 
tract of  his  ancestor,  into  execution,  it  will  become  binding  on  him,  and  he 
will  be  compelled  in  equity  to  perform  it  {d). 

CONSPIRACY. 

Upon  an  indictment  for  a  conspiracy,  the  evidence  is  either  direct,  of  a  Direct  evi- 
meeting  and  consultation  for  the  illegal  purpose  charged,  or  more  usually,  dence. 
from  the  very  nature  of  the  oflfence,is  circurnstaniial.     It  is  not  necessary  circum- 
to  prove  any  direct  concert,  or  even  meeting,  of  the  conspirators  (e).    If  stantial 
several  persons  meet  from  different  motives,  and  then  join  in  effecting  one  ^v'*^^"'^^' 
common  and  illegal  object,  it  is  a  conspiracy  (/)  (A). 

(<)  Sandford  v.  Kensington,  2  Ves.  jun.  189. 

(«)  Phil.  Ev.  108.     {Merle  v.  Moore,^  2  Carr.  and  Payne,  275.} 

(x)  Vaillant  v.  Dodemead,  2  Atk.  524.  (y)  Waldron  v.  Ward,  Styl.  449;  12  Vin.  Ab.  a. 

(2)  Sparks  V.  Sir  Hugh  Middleton,  1  Keb.  505,  pi.  68;  12  Vin.  Ab.  B.  a.  pi.  4. 

(a)  Sec  Paley's  Moral  Philosophy. 

(6)  Vol.  I.  Witness.  On  the  trial  of  Stone  for  high  treason  (6T.  R.527),  Lord  Grenville  produced  a 
letter  of  Jackson's,  a  fellow-conspirator,  which  had  been  transmitted  to  him  from  abroad  in  a  confidential 
way,  and  stated  that  he  could  not  possibly  divulge  by  whom  it  had  been  communicated. 

(c)  Vin.  Ab.  Ev.  38. 

(<f)  Com.  Dig.  Estate,  b.  22;  Co.  Litt.  32;  3  Com.  Dig.  41,  85.     See  also  Doe  v.  Morse,2  1  B.  &  Ad.  365. 

(e)  1  Bl.  R.  392,  401.     R.  v.  Cope,  Str.  144.  (/)  R.  v.  Lee,  MS. 

(1)  [In  The  Commonwealth  v.  Tilden,  Feb.  1823,  Norfolk  County  (Mass.),  it  was  ruled  by  Putnam,  J.  that 
the  attorney  for  the  Commonwealth  could  not  he  called  upon  to  testily  to  what  passed  in  the  grand  jury's 
room.] 

(A)  (In  an  indictment  for  a  conspiracy  to  defraud  by  means  of  false  pretences,  no  overt  act  need  be  set 
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A  concert  may  be  proved  by  evidence  of  a  concurrence  of  the  acts  of  the 
defendant  with  those  of  others,  connected  together  by  a  correspondence  in 
point  of  time,  and  in  their  manifest  adaptation  to  etfect  the  same  object. 
Such  evidence  is  more  or  less  strong,  according  to  the  danger,  pubhcity,  or 
privacy  of  the  object  of  concurrence,  and  according  to  the  greater  or  less 
degree  of  similarity  in  the  means  and  measures  adopted  by  the  parties; 
the  more  secret  the  one,  and  the  greater  the  coincidence  in  the  other,  the 
stronger  is  the  evidence  of  the  conspiracy.  In  general,  proof  of  concert 
and  connection  must  be  given  before  the  prisoner  can  be  affected  by  the 
acts  of  others  (g). 

Where  it  appeared  that  there  was  a  conspiracy  to  levy  war  in  the  North 
Riding  of  Yorkshire,  and  that  there  was  at  the  same  time  a  similar  conspi- 
racy in  the  West  Riding,  in  which  latter  only  it  took  place,  and  there  was 
no  evidence  to  show  that  those  in  the  one  Riding  knew  of  the  conspiracy 
in  the  other,  it  was  held  that  the  former  could  not  be  implicated  in  the 
acts  of  the  latter  (A),  although  they  concurred  at  the  same  time  to  the  same 
object. 

Upon  an  indictment  against  a  card-maker,  his  wife  and  family,  for  a  con- 
spiracy to  ruin  another  card-maker,  it  was  proved  that  each  had  given 
*325  money  *to  the  apprentices  of  the  prosecutor  to  put  grease  into  the  paste 
which  he  used,  in  order  to  spoil  the  cards;  it  was  objected  that  no  two  of 
the  defendants  were  ever  together  when  this  was  done;  but  Pratt,  C,  J., 
said,  that  as  they  were  all  of  one  family,  and  concerned  in  making  cards, 
this  was  evidence  to  go  to  a  jury  (i). 

Upon  the  trial  of  an  information  for  a  conspiracy  to  take  away  a  man's 
character,  by  means  of  a  pretended  communication  with  a  ghost  in  Cock- 
lane,  Lord  Mansfield  informed  the  jury  that  it  was  not  necessary  to  prove 
the  actual  fact  of  conspiracy,  but  that  it  might  be  collected  from  collateral 
circumstances  (J). 

Where  the  charge  of  conspiracy  is  in  its  nature  cumulative,  it  may  be 
proved  by  evidence  of  repeated  acts.  Thus,  where  the  charge  was  of  a 
conspiracy  by  the  defendants,  to  cause  themselves  to  be  believed  persons  of 
large  property,  for  the  purpose  of  defrauding  tradesmen,  and  evidence  was 
given  of  their  having  hired  a  house  in  a  fashionable  street,  and  that  they 
represented  themselves  to  a  tradesman  employed  in  furnishing  it,  as  persons 

(g)  East's  P.  C.  97.  A  prisoner  against  whom  the  bill  was  ignored  may,  if  not  discharged,  be  called  into 
the  dock  to  be  identified  as  one  in  company  with  tlie  other  prisoners  {cor.  Garrow,  B.),  R.  v.  Deering,^  5  C. 
&  P.  165. 

(/*)  Kel.  10;   East's  P.  C.  97. 

(i)  R.  V.  Cope,  Str.  144.  ( j  )  R.  v.  Parsons,  1  Bl.  B.  392. 

fortii,  it  is  sufficient  if  the  act  is  laid  to  be  done  for  the  purpose  of  defrauding.  Collins  v.  The  Common, 
weallh,  3  Serg.  &l  R.  220.  Commonwealth  v.  M'Kisson,  8  Serg.  &  R.  420.  The  People  v.  Mather,  4  Wend, 
229.  The  gi.-t  of  a  conspiracy  is  tlie  unlawful  confederacy  to  do  an  unlawful  act,  or  even  a  lawful  act  for  an 
unlawful  purt)ose.  Tlie  offence  is  complete  when  the  confederacy  is  made,  and  any  act  done  in  pursuance  of 
it  is  no  constituent  part  of  the  offence,  but  merely  an  aggravation  of  it.  Commonwealth  v.Judd  S(  al.  2  Mass. 
Rep.  329.  Sarne  v.  Tihhetis  Sf  al.  2  Mass.  Rep.  ,536.  Same\.  Warren  Sf  al.  6  Mass.  Rep.  74.  Same  v.  Davis, 
9  Mass.  Rep.  41.5.  State  v.  Rowley,  12  Conn.  Rep.  101.  Commonwealth  v.  Carlisle,  1  Journal  of  Juris- 
prudence, 225.  State  v.  Buchanan,  5  Har.  &  Johns.  317.  Thus  a  conspiracy  to  manufacture  any  base  and 
Bpurious  cointnodity,  with  the  intent  to  sell  the  siime  at  public  auction  as  good  and  genuine  for  tlie  purpose 
of  defrauding  tlie  purchasers  of  their  money,  although  no  sale  be  made,  is  an  indictable  offence.  Common- 
wealth v.  Judd.  So  also  it  is  itidictable  as  a  conspiracy  to  charge  any  person  with  a  crime  and  in  pursuance 
thereof,  falsely  to  affirm  that  he  is  guilty  without  procuring  or  intending  to  procure  any  indictment  or  any 
process  civil  or  criminal  against  such  persons.  Commonwealth  v.  Tibbetts,  11  Mass.  Rep.  536;  or  to  com- 
nience  soils  against  a  person  with  the  view  of  extorting  money.  Leggett  v.  Poslley,  2  Puige,  599.  But  it 
is  not  an  iiidiclable  offence  for  several  persons  to  conspire  to  obtain  money  from  a  bank  by  drawing  their 
checks  on  the  bank  when  they  have  no  funds  there.     State  v.  Rickie,  4  Halst.  223. 
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of  large  fortune,  evidence  of  a  similar  representation  to  another  tradesman 
having  been  objected  to,  Lord  Ellenborough  admitted  the  evidence, saying, 
that  as  it  was  an  indictment  for  a  conspiracy  to  carry  on  the  business 
of  commoii  cheats,  cumulative  instances  were  necessary  to  prove  the 
offence  (k). 

Upon  an  indictment  which  charged  the  defendants  with  a  conspiracy  to 
cheat  and  defraud  the  prosecutor,  General  Maclean,  by  selling  him  an  un- 
sound horse,  it  appeared  that  one  of  the  defendants  {Pyivell)  had  advertised 
the  sale  of  certain  horses,  with  a  warranty  of  their  soundness;  and  that 
another  of  the  defendants,  upon  an  application  by  the  prosecutor  at  PywelVs 
stables,  stated  that  he  had  hved  with  the  owner  of  a  horse  then  shown  to  the 
prosecutor,  and  that  he  Ifnew  him  to  be  perfectly  sound,  and,  as  the  agent 
o{  Pyivell,  would  warrant  him  to  be  sound;  the  prosecutor  purchased  the 
horse,  and  discovered,  soon  after  the  sale,  that  he  was  nearly  worthless. 
Lord  Ellenborough  held  that  no  indictment  in  such  a  case  could  be  main- 
tained without  evidence  of  concert  between  the  parties  to  eff'ectuate  a  fraud; 
and  the  defendants  were  acquitted  (/). 

Where  several  conspire  to  procure  an  employment  under  government  by  Acts  of 
corrupt  means,  it  seems  that  a  banker  who  receives  the  money  in  order  to  conspiracy, 
pay  it  over  for  that  purpose,  becomes  a  party  to  the  conspiracy  [m). 

Where  several  couibine  together  for  tlie  same  illegal  purpose,  each  is  the  Act  of  one, 
agent  of  all  the  rest,  and  any  act  done  by  one  in  furtherance  of  the  unlaw- evidence 

'     -  asrainst  the 


rest. 


ful  design,  is,  in  consideration  of  law,  the  act  of  all  {n)  (A).  And  as  a  de^ 
claration  accompanying  an  act  strongly  indicates  the  nature  and  intention 
of  the  act,  or,  more  properly,  perhaps,  is  to  be  considered  as  part  of  the  act, 
a  declaration  made  by  one  conspirator  at  the  time  of  doing  an  act  in  fur- 
therance of  the  general  design,  is  evidence  against  tiie  other  conspirators. 
It  is  for  the  Court  to  judge  whether  a  sufficient  connection  has  been  estab- 
lished to  affect  one  person  with  the  acts  of  others  (o). 

In  Slone^s  Case{p),  the  defendant  was  indicted  for  treason,  and  charged 
*with  conspiracy  with  Jackson  to  collect  and  communicate  intelligence  to  *326 
the  French  government,  in  order  to  assist  the  King's  enemies,  &c.;  after 
evidence  has  been  given  of  a  conspiracy  for  this  purpose,  a  letter  of  Jack- 
son^s  containing  treasonable  information,  which  had  been  transmitted  to 
Lord  Grenville  from  abroad,  was  admitted  in  evidence  against  the  prisoner; 
and  the  case  of  The  King  v.  Boives  and  others  was  cited,  where  BuUer, 
J.,  upon  an  indictment  against  the  defendants  for  a  conspiracy  to  carry  away 

(Is)  R.  V.  Roberts  and  others,  1  Camp.  C.  399. 

(0  R.  V.  Pywell  and  others,^  1   Starliie's  C.  402. 

(m)  R.  V.  Pollman  and  others,  2  Camp.  233. 

(n)  R.  V.  Stone,  O.  B.  1796.  (o)  East's  P.  C.  97. 

(p)  6  T.  R.  527.  Note,  in  this  case  Ld.  Kenyon  said  that  he  should  have  doubted  as  to  the  admissibility 
of  such  evidence,  if  it  had  not  been  sanctioned  by  the  authority  of  the  Judges  wrho  sat  at  the  Old  Bailey  on 
the  late  trials  for  treason;  but  he  afterwards  said  that,  on  consideration,  he  thought  they  had  done  right  in 
admitting  the  evidence. 

(A)  (To  make  the  actions  and  declarations  of  a  conspirator  in  furtherance  of  the  common  object,  ad- 
missible in  evidence  against  a  co-conspirator,  it  is  sufficient  that  the  conspiracy  has  been  proved  by  a  com- 
petent witness.  The  court  will  not  decide  on  his  credibility.  Commonwealth  v.  Crowninshield,  10  Pick. 
R.  497.  Where  on  an  indictment  for  a  conspiracy  to  cheat  a  person  out  of  his  property,  the  guilt  of  one 
of  the  conspirators  as  to  the  fraudulent  design  was  clearly  proved,  evidence  that  the  other  conspirator  was 
present  at  the  time  the  fraudulent  design  was  carried  into  execution,  and  that  he  received  a  part  of  the  pro- 
perty  and  sold  it  under  a  fictitious  name,  was  considered  sufficient  for  the  jury  to  infer  from  it  that  he  was 
an  associate  and  confederate  in  the  fraud  by  which  it  was  obtained.  CoinUh  v.  Warren,  6  Mass.  Rep.  74.) 
[Collins  v.  Commonwealth,  3  Serg.  &  Rawlo,  220.  See  also  Ex  parte  Bollman  v.  Swarticout,  4  Cranch, 
75.     1  Robinson's  Report  of  Burr's  Trial,  21.     2  Ibid.  401,  S{  seq.] 
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Lady  Strathmore,  had  laid  down  the  same  doctrine  {q).  So  in  the  cases 
of  murder  and  burglary,  the  acts  of  one  are  frequently  received  against 
another  engaged  in  the  same  design. 

In  Watsoii's  Case  (r),  after  evidence  of  a  treasonable  conspiracy,  to 
which  the  prisoner,  who  was  npon  his  trial,  was  a  party,  it  was  held  that 
papers  fotmd  in  the  lodgings  of  a  fellow-conspirator,  at  a  period  subsequent 
to  the  apprehension  of  the  prisoner,  might  be  read  in  evidence,  although  no 
absolute  proof  had  been  given  of  their  previous  existence,  strong  presump- 
tive evidence  having  been  adduced  to  show  that  the  lodgings  had  not  been, 
entered  by  any  one  in  the  interval  between  the  apprehension  of  the  prisoner 
and  the  finding  of  the  papers  {s).  The  papers  in  this  case  were  proved  to 
be  intimately  and  immediately  connected  with  the  objects  of  the  conspiracy, 
as  detailed  in  evidence.  Upon  the  same  trial,  evidence  having  been  given 
that  a  paper  containing  seditious  questions  and  answers  had  been  found  in 
the  possession  of  a  fellow-conspirator,  but  had  not  been  published,  the  Court 
doubted  whether  the  paper  was  sufficiently  connected  by  evidence  with  the 
object  of  the  conspiracy  to  render  it  admissible,  and  it  was  not  read;  but 
they  held,  that  if  proof  were  to  be  given  that  the  instrument  was  to  be  used 
for  the  purposes  of  the  conspiracy,  it  would  clearly  be  admissible  (/). 

It  seems,  however,  on  the  other  hand,  that  a  mere  gratuitous  assertion 
inculpating  himself  and  others,  although  made  by  a   fellow-conspirator, 
would  not  be  evidence  against  any  one  but  himself.     As  against  hin^self  it 
would  be  evidence,  npon  the  general  ground  that  any  declaration  or  admis- 
sion connected  with  the  charge,  be  it  oral  or  written,  is  admissible  in  evi- 
dence against  the  party  who  makes  it  (w);  but,  as  against  another  person, 
it  is  no  more  than  the  mere  gratuitous  declaration  of  a  stranger  not  upon 
oath. 
Evidence        Although  in  general,  upon  principles  already  adverted  to  (a*),  the  act  or 
to  prove     declaration  of  one  man  is  not  evidence  against  another  who  is  charged  as  a 
enceof  a   fellow-conspirator,  until  such  a  privity  and  community  of  design  has  been 
conspiracy,  established  between  them  as  affords  a  reasonable  presumption  that  the  act 
or  declaration  of  one  is  the  act  or  declaration  of  the  other,  made  with  his 
sanction,  and  therefore  indicating  his  mind  and  intention;  and  although  it 
follows,  from  these  principles,  that  sucli  a  connection  must  be  established 
*327     ^before  the  acts  and  declarations  of  one  man  can  properly  be  used  as  evi- 
dence to  show  the  designs  of  another,  yet,  in  some  peculiar  instances,  where 
it  would  be  difficult  to  establish  the  defendant's  privity  without  first  prov- 
ing the  existence  of  a  conspiracy,  a  deviation  has  been  made  from  this  rule, 
and  evidence  of  the  acts  and  conduct  of  others  has  been  admitted  to  prove 
the  existence  of  a  conspiracy,  previous  to  the  proof  of  the  defendant's 
privity. 

In  Hardy^s  Case  (y),  BuUer,  J.,  said,  "  In  an'indictment  of  this  sort  there 
are  two  things  to  be  considered:  first,  whether  any  conspiracy  exists;  next, 
what  share  the  prisoner  took  in  that  conspiracy."     But  the  same  learned 

{(j)  30th  May,  1787.  The  cases  of  The  King  v.  Hardy  and  Tooke,  O.  B.  1794,  were  also  cited.  See 
also  «.  V.  SaUery5  Esp.  C.  125;  where,  on  an  indictment  for  a  conspiracy  to  procure  the  discharge  of  a 
coachman,  after  proof  was  given  of  a  meeting  and  conspiracy,  at  which  the  defendants  were  present,  it  was 
held  that  declarations  made  by  others  who  had  been  so  present  were  admissible. 

(r)  2  Starkic's  C.  140.i 

(s)  But  it  would  be  otherwise,  if,  as  in  Hardifs  Case,  the  papers  were  found  in  the  possession  of  persons 
after  the  prisoner's  apprehension;  those  persons  might  have  obtained  possession  of  Ihenj  after  his  apprehen- 
Bion.     2Starkie'sC.  141.1  «  5 

(0   Watson's  Case,^  2  Starkie's  C.  141.  (u)  See  tit.  Admissions. 

.    (x)  Supra,  tit.  Admissions;  and  see  below,  328. 

iy)  Carney's  edition,  vol.  i.  p.  360  to  3G9. 
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Judge  afterwards  added,  "Before  the  evidence  (that  is,  of  the  conspiracy 
so  proved  to  exist)  can  affect  the  prisoner  materially,  it  is  necessary  to  make 
out  another  point,  namely,  that  he  consented  to  the  extent  that  the  others 
did"  (z). 

The  rule  that  one  man  is  not  to  be  affected  by  the  acts  and  declarations 
of  a  stranger,  rests  on  the  principles  of  the  purest  justice;  and  although  the 
Courts,  in  cases  of  conspiracy,  have,  out  of  convenience,  and  on  account  of 
the  difficulty  in  otherwise  proving  the  guilt  of  the  parties,  admitted  the  acts 
and  declarations  of  strangers  to  be  given  in  evidence  in  order  to  establish 
the  fact  of  a  conspiracy,  it  is  to  be  remembered  that  this  is  an  inversion  of 
the  usual  order,  for  the  sake  of  convenience;  and  that  such  evidence  is,  in 
the  result,  material  so  far  only  as  the  assent  of  the  accused  to  what  has 
been  done  by  others  is  proved. 

The  case  admits  of  this  illustration: — Suppose  a  witness  to  overhear  a 
conspiracy  actually  entered  into  between  three  persons  whom  he  cannot 
identify;  if  there  be  circumstantial  evidence  to  prove  that  C.  I).,  the  de- 
fendant, was  one  of  those  conspirators,  proof  of  the  fact  of  conspiracy  would 
first  be  admitted,  and  then  the  question  would  be,  upon  the  circumstantial 
evidence,  whether  C.  D.  was  one  of  the  parties  who  so  conspired. 

It  seems,  however,  that  mere  detached  declarations  and  confessions  of 
persons  not  defendants,  not  made  in  the  prosecution  of  the  object  of  the 
conspiracy,  are  not  evidence  even  to  prove  the  existence  of  a  conspiracy  («), 
although  consultations  for  the  purpose  (6),  and  letters  written  in  prosecution 
of  the  design,  though  not  sent  (c),  are  admissible. 

Mr.  J.  Buller,  indeed,  in  Hardy^s  Case,  seems  to  have  considered  mere  Mere  de- 
declarations  of  strangers  to  be  evidence  to  prove  the  existence  of  a  con- ^'^'''ii'ons- 
spiracy,  upon  the  ground  o(  necessity.     There  appears,  however,  to  be  no 
authority  for  admitting  such  evidence  in  criminal  cases  upon  the  plea  of 
necessity,  which,  in  principle,  is  itiadmissible. 

The  existence  of  a  conspiracy  is  ay^c^,  and  the  declaration  of  a  stranger 
is  but  hearsay,  unsanctioned  by  either  of  the  two  great  tests  of  truth.  The 
mere  assertion  of  a  stranger  that  a  conspiracy  existed  amongst  others,  to 
which  he  was  not  a  party,  would  clenrly  be  inadmissible;  and  although  the 
person  making  the  assertion  confessed  that  he  was  a  party  to  it,  this,  on 
■^principles  fully  established,  would  not  make  the  assertion  evidence  of  the  *328 
fact  against  strangers  {d). 

These  positions  are  illustrated  by  the  following  authorities: 

In  the  case  of  Lord  Stafford  [e)  evidence  was  first  given  of  a  general 
conspiracy,  before  any  proof  of  the  particular  part  which  the  accused  took 
in  that  conspiracy.  And  a  similar  course  was  adopted  upon  the  trial  of 
Lord  Lovat  (./). 

In  Lord  William  RussePs  Case  (g),  Lord  Howard  was  permitted  to  Acts  to 
go  into  evidence  of  a  conversation  between  himself  and  Lord  Shaftesbury yV'^^''^ p- 
as  to  the  number  offerees  which  he  had  in  readiness,  and  (as  observed  by  *^°"^P"^^*^^' 
Mr.  J.  Buller)  the  Chief  Justice  repeated  this  to  the  jury  as  evidence  of  a 
consult^  but  not  as  affecting  Lord  Riissel. 

In  Hardy'' s  Case,  upon  an  indictment  for  high  treason,  in  conspiring  the 
death  of  the  King,  it  was  proved  that  Thelwall  (who  was  indicted  for  the 

{z)  See  also  the  observations  of  Eyre,  C.  J.,  in  tlie  course  of  the  same  triat;  where  he  says,  "  In  the  case 
of  a  conspiracy,  general  evidence  of  the  thing  conspired  is  received,  and  then  the  party  before  the  court  is 
to  be  affected  for  his  share  of  it." 

{a)  Infra,  328. 

(b)  Lord  RusseVs  Case;  and  see  the  observations  of  Buller,  J.,  in  Hardy^s  Cose,  upon  that  case. 

(c)  Infra,  328.  (d)  Supra,  tit.  Admissions.     Infra,  328. 
(e)  32  Car.  2,  3  St.  Tr.  101.  (/)  19  Geo,  2,  9  St.  Tr.  616. 

(g)  35  Car.  2,  3  St.  Tr.  306. 
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same  offence,  but  was  not  upon  his  trial,)  and  the  prisoner,  were  both  mem- 
bers of  the  Corresponding  Society.  Evidence  was  admitted  to  prove  that 
Thelwall  brought  a  paper  with  him  to  a  printer,  and  desired  him  to  print 
it  on  the  ground  that  l)oth  being  members  of  the  society  (of  which  the 
prisoner  was  secretary),  and  tlie  paper  having  been  produced  by  one  of 
them,  it  was  evidence  to  prove  a  circumstance  in  the  conspiracy,  although 
whether  it  would  ultimately  be  so  brought  home  to  the  prisoner,  that  he 
should  be  responsible  for  the  guilt  of  publishing  it,  might  be  another  ques- 
tion [h). 

In  the  same  case  it  was  proposed  to  read  a  letter  written  by  Thelwall  to 
a  private  friend,  containing  several  of  the  addresses  of  the  society,  and 
three  of  the  Judges  (/)  were  of  opinion  that  the  evidence  was  inadmissible, 
since  the  letter  amounted  to  nothing  more  than  a  declaration,  or  mere 
recital  of  a  fact,  and  did  not  amount  to  any  transaction  done  in  the  course 
of  the  plot,  for  the  furtherance  of  the  plot;  it  was  a  sort  of  confession  by 
T.,  and  not  like  a  fact  done  by  him;  as  in  carrying  papers  and  delivering 
them  to  a  printer,  which  would  be  a  part  of  the  transaction.  Two  of  the 
Judges  {k)  were  of  opinion  that  the  evidence  was  admissible,  on  the  groiind 
that  everything  said,  and  a  fortiori,  everything  done  by  the  conspirators, 
was  evidence  to  show  what  the  design  was. 

In  the  same  case  it  was  proposed  to  read  a  letter  written  by  Martin  in 
London,  and  addressed,  but  not  sent,  to  Margarot  in  Edinburgh  (both 
being  members  of  the  Corresponding  Society),  on  political  subjects  calcu- 
lated to  inflame  the  minds  of  the  people  in  the  North.  Eyre,  C.  J.,  was  of 
opinion  that  this  letter  was  not  admissible  in  evidence,  being  in  the  nature 
of  a  confession  only,  and  therefore  not  evidence  against  any  but  the  party 
confessing;  two  of  the  Judges  (/)  agreed  that  a  bare  relation  of  facts  by  a 
conspirator  to  a  stranger  was  merely  an  admission  which  might  affect  him- 
self, but  which  could  not  affect  a  conspirator,  since  it  was  not  an  act  done 
in  the  prosecution  of  that  conspiracy;  but  that  in  the  present  ir)stance  the 
writing  of  a  letter  by  one  conspirator,  having  a  relation  to  the  subject  of 
the  conspiracy,  was  admissible,  as  an  act  to  show  the  nature  and  tendency 
*329  of  *the  conspiracy  alleged,  and  which  therefore  might  be  proved  as  the 
foundation  for  affecting  the  prisoner  with  a  share  of  the  conspiracy. 

Bnller,  J.,  was  of  opinion,  that  evidence  of  conversations  and  declara- 
tions by  parties  to  a  conspiracy,  were  in  general,  and  of  necessity,  evidence 
to  prove  the  existence  of  the  combination;  Grose,  J.,  was  of  the  same 
opinion,  but  added,  that  he  considered  the  writing  as  an  act  which  showed 
the  extent  of  the  plan. 

Upon  the  last  point  it  is  observable,  that  of  the  five  learned  judges  who 
gave  their  opinions,  three  of  them  considered  the  writing  of  the  letter  to  be 
an  act  done;  and  that  three  of  them  declared  their  opinion,  that  a  mere 
declaration  or  confession,  unconnected  with  any  act,  would  not  have  been 
admissible. 

In  the  case  of  Home  Tooke,  who  was  afterwards  tried  upon  the  same 
indictment,  the  draught  of  a  letter  intended  to  have  been  sent  hy  Hardy,  m 
answer  to  a  letter,  as  secretary  to  the  Corresponding  Society,  and  found  in 
his  possession,  was  admitted  in  evidence  (m). 

Upon  the  same  trial,  a  letter,  purporting  to  have  been  written  by  the 
secretary  of  a  society  in  Sheffield,  and  addressed  to  the  prisoner,  the  secre- 
tary of  the  London  Corresponding  Society,  but  found  in  the  possession  of 

(h)  Per  Eyre,  C.  R.,  to  wliich  tlie  otlier  Judges  assented. 

(t)  Eyre.C.  J.,  Macdonald,  C.  13.,  and  Ilotlmm,  B.  {k)  Duller  and  Grose,  Js. 

(/;  Macdonald  and  Hotliam,  Bs.  (m)  O.  B.  1794. 
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Thelwall,  another  member  of  the  society,  who  also  acted  as  agent  for  the 
society,  was  admittefj  in  evidence  {n)  without  dissent. 

Upon  an  indici merit  against  the  defendants,  who  were  journeymen  shoe- 
makers, charging  them  with  a  cotispiracy  to  raise  their  wages,  evidence  was 
admitted  of  a  plan  for  a  combination  of  journeymen  shoemakers,  formed 
and  printed  several  years  before;  and  it  was  proved  by  a  witness  who  was 
a  party  to  the  association,  that  he  and  others  acted  upon  the  rules  and 
regulations  so  proved  in  execution  of  the  conspiracy;  and  this  evidence  was 
admitted  by  Lord  Kenyon  as  introductory  to  the  proof  that  the  defendants 
were  members  of  the  society,  and  equally  concerned;  but  he  stated,  that 
this  would  not  be  evidence  against  the  defendants  until  it  was  proved  that 
they  were  parties  to  the  conspiracy  (o). 

Where  one  of  several  charged  with  a  conspiracy  has  been  acquitted,  the 
record  of  acquittal  is  evidence  for  another  defendant  subsequently  tried  {p). 

It  seems  to  make  no  difference  as  to  the  admissibility  of  the  act  or  decla- 
ration of  a  fellow-conspirator  against  a  defendant,  whether  the  former  be 
indicted  or  not,  or  tried  or  not,  with  the  latter,  for  the  mnking  one  a  co- 
defendant  does  not  make  his  acts  or  declarations  evidence  against  another, 
any  more  than  they  were  before;  the  principle  upon  which  they  are  admis- 
sible at  all  is,  that  the  act  or  declaration  of  one  is  that  of  both  united  in 
one  common  design,  a  principle  which  is  wholly  unatiected  by  the  consi- 
deration of  their  being  jointly  indicted. 

Neither  does  it  appear  to  be  material  what  the  nature  of  the  indictment 
is,  provided  the  offence  involve  a  conspiracy.  Thus,  upon  an  indictment 
for  murder,  if  it  appeared  that  others,  together  with  the  prisoner,  conspired 
to  perpetrate  the  crime,  the  act  of  one  done  in  pursuance  of  that  intention 
would  be  evidence  against  the  rest  {q). 

Where  part  of  a  correspondence  between  two  defendants,  indicted  for  a 
^conspiracy  to  defraud  the  prosecutor  in  the  sale  of  an  annuity,  had  been  *330 
read  upon  the  trial  against  the  party  on  trial,  whose  defence  was  that  he 
had  been  deceived  by  the  other  party,  it  was  held  that  the  whole  of  the 
correspondence  previous  to  the  c<msummation  of  the  purchase,  was  admis- 
sible, but  not  the  subsequent  part  (r). 

Evidence  is  admissible  of  a  conspiracy  either  before  or  after  the  day  laid 
in  the  indictment  [s). 

Upon  the  trial  of  an  indictment  for  a  conspiracy  to  marry  a  poor  couple  Conspiracy 
in  order  to  charge  a  parish,  it  must  be  proved  that  the  husband  is  unable  to*°  marry 
maintain  himself  and  his  family;  and  it  is  not  sufficient  to  show  that  he  ^^"^^"^^^ 
was  a  servant  employed  in  husbandry  {t).     An  averment  that  J.  S.  is  noio 
legally  settled  in  a  particular  parish,  is  supported  by  evidence  that  he  was 
settled  there  shortly  before  the  finding  of  the  indictment  (u).     It  has  been 
said,  that  it  is  necessary  to  show  that  the  marriage  was  against  the  will  of 
the  parties  (x). 

(n)  Hardy^s  Trial,  by  Giirney,  vol.  i.  412,  413. 

(o)  R.  V.  Hammond  and  Webb,  2  Esp.  C.  718. 

{p)  R.  V.  Home  Tooke,  O.  B.  1794.  During  the  same  sittings  the  indictment  itself,  with  the  officer's 
note?,  are  evidence,  without  the  record  formally  drawn  up.     lb. 

(q)  See  6  T.  R.  528.     See  Lord  Ellenborough's  observations,  11  East,  584,  infra,  tit.  Trespass. 

()•)  R.  V.  Whilehead,^  1  D.  &  R.  61. 

(s)  R.  V.  Charnock  S(  Keys,  4  St.  Tr.  570. 

(t)  1  F'sp.  C.  304;  and  per  Ashurst,  J.,  indictments  whicii  have  been  sustained  for  injuries  of  this  nature 
have  been  for  procuring  a  mnrriage  where  the  man  was  a  pauper,  and  actually  chargeable. 

(a)  R.  V.  Tanner  el  al.  1  Esp.  C.  304. 

{x)  4  Burr.  2106.  In  R.  v.  Edwards  (8  Mod.  320),  this  offence  seems  to  have  been  considered  as  indict- 
able on  the  ground  of  conspiracy  only;  but  in  R.  v.  Tarrant,  (Burr.  2106),  an  information  was  granted 
against  a  single  overseer. 
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To  marry       Biiller.  J.,  held,  that  the  procuring  the  marriage  by  the  gift  of  money- 
paupers.     \x'-as  insufficient,  witliont  proof  that  some  threat  or  contrivance  was  used  for 

the  purpose  {y),  and  that  it  was  against  their  consent. 
Proof  as  to     In  the  case  of  Lord  Grey  and  others,  who  were  tried  upon  an  informa- 
the  means  {jod,  which  charged  them  with  conspiring  and  intending  to  ruin  Lady 
used.          Henrietta  Berkeley,  a  virgin,  unmarried,  and  within  the  age  of  eighteen 
years,  she  being  under  the  custody,  &c.  of  the   Earl  of  Berkeley,  her 
father,  and  with  soliciting  her  to  desert  her  father,  and  commit  whoredom 
and  adultery  with  Lord  Grey;  and  wliich  also  charged,  that  in  prosecution 
of  such  conspiracy,  they  toolc  away  the  Lady  Henrietta  at  night  from  her 
father's  house  and  custody,  and  against  his  will,  the  defendants  were  found 
guilty,  although  there  was  no  proof  that  any  force  was  used,  and  although 
it  appeared,  on  the  contrary,  that  Lady  Henrietta,  who  was  examined 
as  a  witness,  concurred  in  the  measures  which  were  taken  for  her  re- 
moval (r)  (1). 
Compe-  Tlie  wife  of  one  defendant,  in  a  case  of  conspiracy,  is  not  a  competent 

tency.        witness  for  anotlier  defendant,  since  an  acquittal  of  the  other  defendants 

would  occasion  the  acquittal  of  her  husband  («)  (2). 
Variance.  The  indictment  alleged  that  A.,  B.,  C.  and  I).,  conspired  together  to 
obtain  to  the  use  of  them,  the  said  ^.,  B.,  C.  and  D.,  and  certain  other 
persons  to  the  jurors  unknown,  a  sum  of  money  for  procuring  an  appoint- 
ment under  government,  the  evidence  negatived  D.'s  knowledge  that  C. 
was  to  have  any  part  of  it;  the  money  having  been  lodged  in  his  hands  to 
be  paid  over  to  B.:  it  was  held,  that  the  averment  as  to  the  application  of 
money  was  material,  and  that  as  to  L.,  the  conspiracy  was  not  proved  as 
laid.  (6). 

Where  the  indictment  charged  a  conspiracy  to  prevent  masters  from 
taking  into  their  enjployment  a?iy  apprentices,  and  the  evidence  was,  that 
*331  *the  defendants  attempted  to  prevent  the  masters  from  taking  any  appren- 
tices in  addition  to  those  which  they  then  had,  it  was  held  that  the  indict- 
ment was  sutficiently  supported  by  the  evidence,  since  the  effect  was  to 
prevent  the  masters  from  taking  any  apprentice  into  their  service,  as  alleged 
in  the  indictment  (c). 

Where  on  an  indictment  for  a  conspiracy  against  A.,B.  and  C,  C  called 
a  witness,  and  examined  him  as  to  a  conversation  between  himself  (C)  and 
A.,  it  was  held  that  the  counsel  for  the  prosecution  were  at  liberty  to 
examine  as  to  other  conversations  between  A.  and  C,  although  they  tended 
chiefly  to  criminate  ./?.,  who  had  called  no  witnesses  {d). 

(y)  R  V.  Towler  and  others,  East's  P.  C.  461.     See  Crim.  Plead.  2d  edit.  685,  6. 

(?)  R.  V.  Lord  Grey  and  others,  East's  P.  C.  460:  3  St.  Tr.  519. 

(a)  R.  V.  Locker  and  others,  cor.  Lord  Ellenborough,  5  Esp.  C.  107;  2  Stra.  1094.  As  to  the  competency 
of  a  person  convictud  of  a  conspiracy,  see  tit.  Infamous  Witness. 

(6)  R.  V.  Po//7«an,  2Camp.  231. 

(c)  R.  V.  Fersvson  and  Edge,^  2  Starkie's  C.  489,  See  further,  Variance;  and  1  Esp.  C.  304.  [Com- 
monweallh  v.  Ward,  1  Mass.  Rep.  473.] 

(t/)  R.  V.  Kroehl  and  others^  2  Starkie's  C.  343.  Qm.  wliether  in  such  case  the  counsel  for  A,  would  be 
entitled  to  address  the  jury  in  answer  to  such  fresh  evidence? 

(1)  [On  an  indictment  for  a  conspiracy  in  inveigling'  a  young  girl  from  her  mother's  house,  and  reciting 
the  marriage  ceremony  between  her  and  one  of  tlie  defendants,  a  subsequent  carrying  her  off,  with  force 
and  threats,  after  she  had  been  relieved  on  habeas  corpus,  was  allowed  to  be  given  in  evidence.  Common- 
wealth V.  Hevice  Sfal.  2  Yealcs,  114.] 

(2)  [Swill's  Ev.  92.  Commonwealth  v.  Easland  S^  al.  1  Mass.  Rep.  15,  ace.  But  in  South  Carolina,  where 
father  and  son  were  indicted  for  murder — the  father  being  charged  with  having  given  the  mortal  wound, 
and  the  son  with  having  been  present,  aiding  and  assisting — on  the  separate  trial  of  the  father,  (who  was 
first  tried),  ttie  son's  wife  was  held  to  be  a  competent  witness  for  the  defendant.  The  State  v.  Anthony,  1 
M'Cord,  285.J 
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CONSTABLE. 

The  regular  proof  that  A.  B.  is  a  constable,  is  by  the  production  and 
proof  of  iiis  appointment,  and  swearing  at  the  court-ieet  (e),  or  by  justices 
of  the  peace  (/")  (1),  on  default  of  an  appointnient  by  the  leet  [g).  It  has, 
however,  been  seen,  that  even  on  a  trial  for  murder,  evidence  that  a  party 
has  acted  as  a  constable  is  evidence  to  prove  that  he  is  one  (A). 

Where  a  constable  acts  under  a  warrant  from  a  magistrate,  it  seems  that 
he  ought  to  keep  the  warrant  for  his  own  justification  [i).  For  the  proofs 
in  actions  against  constables,  see  tit.  Justices. 

CONVICTION. 

For  the  proof  of  a  conviction,  see  Vol.  I,  and  Index  tit.  Conviction. 

For  the  effect  of  a  conviction  in  proof,  as  a  judgment,  see  Vol.  I.  Index 
tit.  Conviction;  and  see  also  below  tit.  Justices. 

A  conviction  is  no  evidence  in  a  collateral  proceeding  for  the  party  on 
whose  evidence  it  has  been  obtained,  although  his  name  does  not  appear 
on  the  face  of  it  {k);  nor  is  it  evidence  to  contradict  the  witnesses  in  a  col- 
lateral proceeding,  by  showing  that  they  had  before  given  a  different 
account  before  the  committing  magistrate  (/). 

Upon  summary  proceedings  before  magistrates,  they  are  placed  in  the 
situation  of  a  jury,  and  the  degree  of  credit  to  be  attached  to  the  evidence 
is  for  their  consideration  and  judgment.  Since,  however,  the  proceedings 
before  them  are  usually  of  a  criminal  and  penal  nature,  and  as  they  are 
substituted  for  a  jury  of  twelve  men,  who  must,  in  order  to  convict,  have 
all  been  satisfied  by  the  evidence  of  the  criminality  of  the  defendant,  the 
evidence  ought  to  be  fully  satisfactory  and  convincing  to  the  mind  and  con- 
science of  the  magistrate,  before  he  pronounces  the  party  to  have  been 
guilty.  If  any  reasonable  doubt  exist  in  his  mind,  the  party  charged  is 
entitled  to  the  benefit  of  that  doubt.  Such  cases,  it  is  to  be  recollected, 
differ  very  ^materially  indeed  from  those  where  mere  civil  rights  are  con-  *332 
cerned,  and  where  the  mere  preponderance  of  evidence  may  be  sufficient 
to  decide  the  question  (??z). 

In  point  of  law,  the  evidence  will  support  a  conviction  by  a  magistrate, 
if  there  was  such  evidence  before  him  as  would  have  been  sufficient  to 
have  been  left  to  a  jury.  If  such  evidence  appear  on  the  face  of  a  con- 
viction removed  into  the  Court  of  King's  Bench,  the  Court  will  not  dis- 
turb the  magistrate's  decision,  or  examine  to  see  whether  the  conclusion 
drawn  by  him  be,  or  be  not,  the  inevitable  conclusion  to  be  drawn  from 
the  evidence  (w).     So  if  the  magistrate  acquit,  where  there  seems  to  be 

(e)  The  wardmote-book,  containing  the  entry  of  the  election,  should  be  produced.  Underhill  v.  Watts,  3 
Esp.  C.  5G. 

( O  See  the  stat.  13  &  14  Ch.  2,  c.  12,  s.  15;  2  Haw.  B.  2,  c.  10,  s.  37;  Str.  1149;  1  Bac,  Ab.  439;  5  & 
6  W.  4,  c.  49. 

(0-)  Flaw.  B.  2,  c.  10,  s.  49. 

(A)  Supra,  tit.  Character.  R.  v.  Gordon,  Leach,  581.  Berryman  v.  Wise,  4  T.  R.  366;  and  supra,  tit. 
Agent,  R.  v.  Verelst,  3  Camp.  432.     R.  v.  Gardner,  2  Camp.  531.     Lister  v.  Priestly,  Wightwick,  67. 

(i)  See  Burn's  J.  tit.  Constable,  sec.  6,  24  Geo.  2,  c.  44,  s.  6. 

(k)  Smith  V.  Rummens,  1  Camp.  9.     Burden  v.  Browning,  1  Taunt.  520. 

(/)  R.  V.  Howe,  1  Camp.  C.  461.     [6  Esp.  124,  S.  C.J  (m)   Vide  supra.  Vol.  I. 

(n)  R.  V.  Davis,  6  T.  R.  178.  Piiley  on  Convictions,  37;  R.  v.  Reason,  6  T.  R.  376;  where,  on  a  convic- 
tion for  having  in  his  possession  a  private  and  concealed  still  for  the  purpose  of  distillation,  the  evidence 
was  that  the  still  was  found  in  the  garden  of  the  defendant's  house,  and  that  the  housft  was  in  the  county, 
but  there  was  no  evidence  that  the  garden  was  in  the  county,  the  conviction  was  held  to  be  bad.  R,  v. 
Chandler,  24  East,  267. 

(1)  [See  Wood  v.  Peake,  8  Johns.  69.  Miller^s  Case,  1  Browne's  Rep.  349.  Chambers  V.  Thomas,  1  Lit- 
tell's  Rep.  268.  3  Marsh.  538.    Johnston  v.  Wilson  ^  al  2  N.  Hamp.  Rep.  202.J 
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ptuvid  facie  evidence  to  convict,  his  judgment  cannot  be  questioned;  for 
no  other  court  can  judg-e  of  the  credit  due  to  witnesses  which  are  not  ex- 
amined tliere  (o). 

Tiiough  the  commitment  be  under  a  defective  warrant,  the  Court,  if  there 
was  a  precedent  conviction,  will,  on  a  motion  for  a  certiorari,  prestime  a 
conviction  sufficient  to  support  the  warrant  (p). 

Although  a  conviction  may  be  formally  drawn  after  the  time  of  convic- 
tion, a  different  information  cannot  be  substituted  (g), 

COPYHOLD. 

Proof  of        A  COPYHOLD  tenant  proves  his  title  by  evidence  of  his  own  admittance, 

title.  upon  the  sin-render  of  a  former  tenant,  by  the  production  of  the  court-rolls, 

or  by  examined  copies  of  them  (?').    These  are  the  public  rolls  by  which  the 

inheritance  of  every  tenant  is  preserved,  and  are  the  proceedings  of  the 

JManor-Court,  whicli  was  formerly  a  court  of  justice  (s).    And  they  are  evi- 

Title  of     deuce  even  for  one  who  claims  under  the  lord  (/);  but  they  are  not  conclu- 

tenant.       sive  to  the  exclusion  of  evidence  or  mistake  (u).     And  it  is  not  necessary 

to  produce  a  copy  of  tlie  entries  of  the  surrender  and  admittance  stamped 

according  to  the  stat.  48  Geo.  3,  c,  149  (x). 

The  legal  title  is  completed  by  the  admittance  of  the  tenant;  till  the 
admittance,  the  legal  title  remains  in  the  surrenderor,  who  is  a  trustee  for 
the  surrenderee  (y).  But  after  admittance,  the  title  of  the  tenant  has  rela- 
tion to  the  time  of  the  surrender,  as  against  all  but  the  lord,  and  conse- 
quently after  admittance  the  tenant  may  recover  in  ejectment  on  a  demise 
laid  on  a  day  subsequent  to  the  surrender,  but  before  the  admittance  {z).  A 
copy  of  the  copyholder's  admittance  of  thirty  years  standing  is  evidence, 
although  not  signed  by  the  steward  (a). 
*333  *  Where  the  tenant  brings  ejectment,  it  is  necessary  to  give  some  evi- 
dence to  establish  his  identity  with  the  party  admitted  (b). 

Where  a  surrender  has  been  made  to  the  use  of  one  for  life,  with  re- 
mainder over  to  another,  it  is  sufficient  for  the  latter  to  prove  the  surrender, 
the  admittance  of  the  tenant  for  life,  and  his  death;  for  the  several  interests 
constitute  but  one  entire  estate,  and  the  admittance  of  the  tenant  for  life 
enures  to  the  benefit  of  the  remainder-man  (c).     So  if  a  copyholder  devise 
to  one  for  life,  remainder  over  in  fee. 
Title  of         Formerly  the  practice  was  for  the  owner  to  surrender  to  the  use  of  his 
tenant  hy   will,  and  upou  this  Surrender  the  will  operated  as  a  declaration  of  the  use, 
devise.       ^^^^  j-^^^  ^g  ^  devise,  of  the  land.     Hence,  a  devise  of  copyhold  lands  or  of 
customary  lands  which  passed  by  surrender  or  admittance,  did  not  require 
any  attestation  under  the  Statute  of  Frauds,  nor  any  signature,  unless  the 
signature  were  rendered  necessary  by  the  terms  of  the  surrender  to  the  use 
Surrender,  of  the  will  ((/).     But  by  the  Stat.  55  Geo.  3,  c,  192,  it  is  enacted,  that  the 

(o)  R.  V.  Reason,  6  T.  R.  376.  Paley  on  Convictions,  38.  For  the  evidence  in  particular  cases,  see  their 
respective  lilies,  Game,  &c. 

(p)  R.  V.  T'jylor,^  7  D.  &  R.  623.     See  tit.  Justices. 

(q)  K.  B.  Midi.  T.  1827.  (r)  B.  N.  P.  247. 

(«)  Ih.  (t)  Roe  V.  Hellier,  3  T,  R.  162. 

(m)  25  Coke's  Copylinlder,  sec.  40.  Ld.  Ray.  735.  Burgess  v.  Foster,  I  Leon.  189.  Doe  d.  Priestly  v. 
Calloway  2  G\i.&cC.48i 

(z)  Doe  vx  deiT).  Bennington  v.  Ilall,  16  East,  208. 

(y)  5  T.  R  132.  («)  Holdfast  v.  Clapham,  1  T.  R.  600. 

(a)  Dean  of  Ely  v.  Steimrt,  2  Atk.  44.  As  to  presumptive  evidence  of  a  surrender,  see  Wilson  v.  Allen, 
IJ.  &.  W.  620 

(6)  Doe  d.  Hanson  v.  Smith,  1  Camp.  197. 

(c)  5  Mod.  30G;  Cro.  Jac.3I;  1  Saund.  151;  Com.  Diff.  Copyhold,  [  C.  ]  IL 

(</)  Tuffnell  V.  Page,  2  Atk.  37.  Carey  v.  Askew,  2  Bro.  Cli.  Rep.  58.  Wagslaff  v.  Wagstaf,  2  P.  Wras. 
258.     Doe  d.  Cooke  v.  Darners,  7  East,  299,  322. 
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disposal  of  copyhold  estates  by  will  shall  be  effectual,  without  a  previous 
surrender  to  the  use  of  the  will  (e).  'I'he  will  must  be  produced  and  proved. 
And  now  by  the  late  statute  7  W.  4,  and  1  V.  c.  20,  a  will  of  copyhold, 
properly  executed,  is  good,  although  the  testator  may  not  have  surrendered 
to  the  use  of  his  will,  and  though  being  entitled  as  heir,  devisee,  or  other- 
wise, to  be  admitted,  he  may  not  have  been  admitted,  and  though  there 
may  be  no  custom,  or  only  a  limited  custom,  to  devise  or  surrender  to  the 
use  of  the  will.  Although  copyhold  rolls  mention  a  surrender  to  the  use 
of  the  tenant's  last  will  (/),  and  the  admittance  of  ^.  as  devisee  under  the 
will,  it  is  no  evidence  of  the  title  oi  Ji.  without  producing  the  will, because 
the  land  does  not  pass  by  surrender  without  the  will,  which  must  be  shown 
as  the  best  evidence  of  ,/^.'s  title  {g). 

Instructions  for  a  will  of  copyhold  lands,  or  of  a  customary  estate  passing 
by  surrender  and  admittance,  taken  in  writing  by  another  in  the  presence 
and  from  the  oral  dictation  of  the  party,  although  without  the  signature  of 
the  party,  or  any  attestation,  constitute  a  sufficient  devise  of  the  copyhold 
estate,  and  a  good  will  under  the  statute  of  wills  (A).  So  also,  short  notes 
of  a  will  taken  by  a  lawyer  from  the  testator's  niouth,  have  been  held  to 
be  a  good  will  in  writing,  althougL  the  testator  died  before  they  could  be 
reduced  to  form  {i).  So  is  a  draft  of  a  will,  the  signing  and  publication  of 
*which  have  been  prevented  by  the  testator's  death  [k).  But  now  by  the  *334 
late  St.  7  W.  4,  1  Vict.  c.  20,  s.  1,  wills  of  copyhold  and  customary  lands 
must  be  executed  with  the  formalities  which  are  requisite  for  the  devising 
of  freehold  lands. 

After  proof  of  the  will,  the  claimant  must  prove  the  admittance  of  the  Proof  of 
testator,  as  also  his  own  admittance;  for  till  admittance,  although  after  the  admit- 
surrender,  the  legal  estate  remains  in  the  surrenderor,  and  descends  to  his'**"^^* 
heir  (/).     Some  evidence  of  identity  is  requisite  [m).     The  surrender  by 
the  testator  to  the  use  of  his  will  is  not  evidence  of  seisin  {n). 

(e)  Copyholds  do  not,  under  the  53  Geo.  3,  c.  192,  pass  undeu,  the  will  of  a  devisor  who  died  before  admit- 
tance; the  statute  applies  only  to  cases  where  a  surrender  alone  would  have  made  good  the  will.  King  v. 
Turner,  2  Sim.  547.  Where  a  testator,  possessed  of  freeholds  and  copyholds,  after  a  specific  devise  of  part 
of  his  copyhold  to  R.,  devised  all  his  real  estates  to  the  lessor  of  the  plaintiff,  held  that  as  since  the  55  Geo. 
3,  c.  192,  where  a  surrender  alone  is  necessary  to  the  validity  of  the  devise,  validity  to  that  extent  is  supplied 
by  the  Act,  the  copyhold  passed  under  the  residuary  clause,  independently  of  any  question  of  intentioa. 
Doe  d.  Clarke  v.  Ludlam,^  7  Bing.  275,  and  5  M.  &.  P.  46. 

(/)  It  is  said  that,  previous  to  the  late  statute,  the  will  need  not  have  been  in  writing.     1  Watk.  Cop.  130. 

(g)  Jenkins  v.  Barker,  per  Tracy,  1705.  Bac.  Ab.  Ev.  F.  632.  The  probate  is  no  evidence  of  the  devise 
of  a  copyhold.     Jervoise  v.  The  Duke  of  Northumberland,  1  J.  »fc  W.  520. 

(h)  Doe  V.  Danvers,  7  East,  299.  There  had  been  in  that  case  (which  was  before  the  stat.  55  Geo.  3,  c. 
192)  a  surrender  to  the  use  of  I  he  will,  and  a  probate  had  been  granted  in  the  Ecclesiastical  Court. 

(i)  1  Anderson,  34.     See  also  3  Leon.  79;  2  Keb.  128. 

{k)  Wagstaff  v.  Wagstaff,  2  P.  Wms.  259.  Carey  v.  Askew,  2  Bro.  C.  C.  58,  cited  by  Lord  Ellenbo- 
rough,  in  Doe  v.  Danvers,  7  East,  324. 

(I)  Roe  V.  Wroot,  5  East,  137.  Roe  v.  Hicks,  2  Wils.  15;  Cro.  Eliz.  148;  1  T.  R.  600;  Com.  Dig.  Copy- 
hold,  D.  2.  Wilson  v.  Weddell,  Yelv.  144.  The  admittance  of  tenant  for  life  being  the  admittance  of  him 
in  remainder,  a  devisee  in  remainder,  after  proof  of  the  admission  of  the  tenant  for  life,  need  not  prove  his 
own  admittance.  See  Auncehne  v.  Auncelme,  Cro.  J.  31.  An  heir  might  before  admittance  devise  copy- 
holds descending  to  him.  King  v.  Turner,  1  M.&  R.  456.  Although  an  unadmitted  devisee  or  surrenderee 
(previously  to  the  late  stat.)  would  not.  See  Doe  v.  Lawes?  7  Ad.  &.  Ell.  211.  Upon  a  devise  of  copyhold 
for  life,  remainder  to  the  devisor's  heir  at  law,  who  died  intestate,  and  without  ever  having  entered  or  in 
any  way  dealt  with  the  reversion;  held,  that  the  right  heir  of  the  devisor  was"^entitled  to  maintain  ejectment 
without  admittance.  Doe  v.  Crisp,  1  P.  &  D.  37.  Where,  upon  a  devise  of  copyhold  for  life,  and  a  full 
fine  paid  upon  the  admission  of  the  tenant  for  life,  the  heir  of  the  devisor  had  surrendered  his  reversion; 
held,  that  the  lord  might  refuse  admittance  to  the  surrenderee,  unless  on  payment  of  the  fines  payable  in 
respect  of  the  descent  on  the  heir.  R.  v.  Dullingham,  Lady  of  the  Manor  of,  1  P.  &  D.  172.  The  words 
"lands  of  any  tenure"  in  3  &  4  Will.  4,  c.  74,  s.  77,  extend  to  copyholds.    Shirly,  ex  parte,  7  Dowl.  258. 

(m)  Doe  V.  Smith,  1  Camp.  197. 

(n)  Per  Taunton,  J.,  Win.  Sum.  Assizes,  1831.     Roscoe  on  Ev.  456. 
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Surrenders  and  admittances  are  proved  either  by  the  original  entries  on 
the  court-rolls,  or  by  copies  (o).     Or,  where  there  is  no  entry  on  the  roll, 
by  collateral  evidence.     Thus  a  surrender  duly  presented  by  the  homage, 
but  of  which  there  is  no  entry  on  the  roll,  may  be  proved  by  extrinsic  evi- 
dence {p).     The  surrender  and  admittance  constitute  but  one  entire  con- 
veyance, and  the  admittance  has  relation  back  to  the  time  of  the  surrender, 
so  as  to  vest  the  title  in  the  surrenderee  from  that  time  [q).     But  now  by 
the  statute  7  Will.  4,  &  1  Vict.  c.  26,  above  cited,  a  will  of  copyhold  pro- 
perly executed  is  good,  although  the  devisor,  being  entitled,  as  heir,  devisee, 
or  otherwise,  to  be  admitted,  may  not  have  been  admitied,  and  although 
there  be  no  custom,  or  merely  a  limited  custom,  to  devise  or  surrender  to 
the  use  of  the  will.     One  who  claims  as  grantee  by  the  lord  is  tenant  be- 
fore admittance  (r). 
Title  of         Custom  is  the  very  essence  of  copyhold  tenures,  and  frequently  regulates 
tenant  by   the  course  of  descent;  but  where  custom  is  silent,  the  descent  is  according 
custom."'^  *to  the  course  of  the  common  law  {s),  and  therefore,  upon  the  death  of  the 
*335     tenant,  if  no  custom  intervene,  the  legal  estate  descends  to  the  heir-at-law 
Heir  at      {t),  who  by  the  general  law  of  copyhold  may  maintain  an  ejectment  before 
law.  admittance  (u).     His  title  is  proved  by  evidence  of  the  admission  of  the 

ancestor,  his  death,  and  the  fact  of  heirship  {x). 
Customary      If  the  party  claim  as  customary  heir  he  must  show  his  title  by  proof  of 
•leir.  the  custom  {y).     He  must  prove  that  the  usage  has  existed  time  out  of 

mind  {z)\  and  such  usages  are  construed  strictly  {a).  The  most  usual  evi- 
dence to  prove  the  custom  are  the  court-rolls  of  the  manor.  Entries  by  the 
homage  on  these  rolls  are  evidence,  as  between  tenants  of  the  manor,  to 
prove  the  mode  of  descent,  although  no  instances  can  be  proved  in  which 
persons  have  taken  according  to  that  course  (6).  So  the  customary  of  a 
manor  handed  down  with  the  court-rolls  from  steward  to  steward,  is  evi- 
dence of  the  course  of  descent  within  the  manor,  although  not  signed  by, 
any  one  (c). 

(o)  These  must  be  duly  stamped.  Doe  d.  Bennington  v.  Hall,  16  East,  208,  The  lord  may  admit  to  a 
copyhold  out  of  the  manor  even  at  a  void  court.  The  steward  cannot  without  special  authority.  But  an 
admittance  by  the  latter  at  a  void  court,  the  proceedings  being  entered  on  the  rolls,  was  held  to  be  sufficient, 
as  at  the  next  court  the  tenants  would  have  information  of  the  fact.     Doe  v.  Whitaker,^  5  B.  &  Ad.  409. 

(p)  As  by  the  draft  of  the  surrender  from  the  muniments  of  the  court,  and  the  testimony  of  the  foreman 
of  the  homage  jury,  who  made  the  presentment.  Doe  d.  Priestly  v.  Calloway,^  6  B.  &  C.  484.  An  entry 
on  the  roll  is  not  conclusive,  and  a  new  title  maybe  shown  by  averment  or  by  evidence.  Burgess  v.  Foster, 
1  Leon.  289.  Brend  v.  Brand,  Cas.  T.  Finch,  254;  Coke's  Copyholder,  s.  40.  Lord  Holt  at  Nisi  Prius 
held  that  the  rough  draft  of  the  steward  was  good  evidence  of  admittance.     Ld.  Ray.  785. 

{q)  Doe  d.  Bennington  v.  Hall,  1 6  East,  208.  Holdfast  d.  Williains  v.  Clapham,  1  T.  R.  600,  Vaughan 
V.  Atkins,  5  Burr.  2764.  Roe  v.  Hickes,  2  Wils.  15.  In  the  case  of  bargainor  and  bargainee,  the  estate  is 
in  the  bargainee  before  enrolment.     Com.  Dig.  Bargain  and  Sale,  B.  9. 

(r)  Doe  V.   Wfiitaker,^  5  B.  &  Ad.  409. 

(8)  Doe  V.  Mason,  3  Wils.  G3.     Denn  v.  Spray,  1  T.  R.  466. 

(<)  Denn  v.  Spray,  1  T.  R.  466.  The  succeeding  lord  of  a  manor  is  entitled  to  avail  himself  of  a  custom 
to  seize  copyhold  lands  quousque,  which  accrued  to  tlie  preceding  lord  in  default  of  the  heir  coming  in  to  be 
admitted,  and  that  although  he  be  only  devisee  and  not  lieir  to  the  late  lord;  to  entitle  him  however  to  enter 
and  seize,  the  law  requires  that,  on  the  death  of  the  tenant,  there  shall  be  three  proclamations  for  the  heir 
to  come  in  and  be  admitted,  and  that  such  should  be  made  at  three  consecutive  courts;  and  there  is  no 
distinction  between  preclamations  in  cases  of  seisure  for  a  forfeiture,  and  forseisure  of  a  copyhold  quousque. 
Doe  v.  Truman,^  1  B.  &  Ad.  736. 

(«)  See  Doe  v.  Brightwen,  10  East,  583.  Doe  v.  Hellier,  5  T.  R.  169.  Roe  v.  Hickes,  2  Wils.  13.  So  in 
ejectment  by  the  grantee  of  the  reversion  of  a  copyhold  from  the  lord.     Doe  v.  Loveless,  2  B.  &  A.  453. 

(x)  See  tit.  Ejectment  by  Heir— Pedigree. 

(y)  Co.  Copyhold,  43;  3  Wils.  63.  A  custom  to  present  a  surrender  at  an  indefinite  period  is  void;  semble, 
per  Lord  Tenterden.     K.  B.  Easter  T.  1827. 

(z)  4  Leon.  242.  (a)  ]  Roll.  Ab.  624,  pi.  1;  2  T.  R.  466. 

(b)  Roe  v.  Parker,  5  T.  R.  26. 

(c)  Denn  v.  Spray,  1  T.R.466;  5T.R.26;  12  Vin.  Ab.215. 
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Entries  on  the  rolls  of  a  manor-court  of  the  admissions  of  tenants  in  Title  of 
remainder,  after  the  estate  of  the  last  tenant's  widow,  who  held  during  her  tenant  by 
chaste  viduity,  are  evidence  of  a  custom  for  a  widow  to  hold  on  that  condi-^^''"""' 
tion,  so  that  ejectment  may  be  maintained  against  her,  as  for  a  forfeiture 
on  proof  of  incontinence,  although  no  instances  are  in  fact  stated  on  the 
rolls,  or  proved,  that  such  a  forfeiture  had  ever  been  enforced  {d).     Three 
instances  on  the  rolls,  of  husbands  having  been  admitted  as  tenants  by  the 
curtesy,  according  to  the  custom,  whose  wives  had  been  admitted  during 
their  lives,  were  held  to  be  evidence  to  prove  the  custom,  so  as  to  entitle 
the  husband  of  a  deceased  wife,  who  was  heir-at-law,  but  who  died  before 
admittance  (having  first  borne  a  child  to  her  husband  which  died  an  infant), 
to  hold  for  his  life  (e). 

A  single  instance  of  a  surrender  in  fee  by  a  tenant  in  special  tail  of  a 
copyhold,  has  been  held  to  be  evidence  of  a  custom  within  the  manor,  to 
bar  entails  by  surrender,  although  the  surrenderor  had  not  been  dead  twenty 
*years,  and  although  one  instance  was  proved  of  a  recovery  suffered  by  a    *336 
tenant  in  tail  to  bar  the  entail  (/). 

A  paper  signed  by  many  deceased  copyholders  of  a  manor,  stating  what 
was  the  general  right  of  common  i»"  each  copyholder,  and  agreeing  to  restrict 
it,  is  evidence  against  other  copyholders  who  do  not  claim  under  those 
who  signed  it  (^),  for  it  is  at  least  evidence  of  the  reputation  which  existed 
at  the  time  within  the  manor.  The  custom  of  one  manor  is  evidence  to 
prove  the  custom  in  another,  where  both  are  subject  to  one  common  law 
of  tenure  (A). 

Evidence  of  reputation  is  adm,issible  to  prove  the  existence  of  a  manor;  Evidence 
a  great  number  of  manors  rest  upon  no  other  evidence  (^);  but  it  is  in  itself  °f"'='"o"^^ 
very  weak  evidence  to  establish  any  right,  without  proof  of  an  enjoyment  ^'^  ^^' 
consistent  with  it  {k). 

The  general  presumption  is,  that  the  waste  land  which  adjoins  to  a  road 
belongs  to  the  owner  of  the  adjoining  freehold,  and  not  to  the  lord  of  the 
manor;  this  of  course  is  liable  to  be  rebutted  by  evidence  of  acts  of  domin- 
ion and  ownership  (/)  by  the  lord. 

Where  the  question  was,  whether  certain  common  land  was  the  soil  and 
freehold  of  the  plaintiff,  who  had  a  right  of  common  there,  or  of  the  defend- 
ant, who  was  the  lord  of  the  manor,  it  was  held  that  counterparts  of  leases, 
by  which  the  lord  granted  minerals  to  other  persons  in  other  parts  of  the 
uninclosed  waste,  were  not  admissible  in  evidence,  without  preparatory 
evidence  by  the  defendant  that  the  locus  in  quo  was  part  of  the  entire 

(d)  Doe  d.  Asliew  v.  Ashew,  10  East,  520. 

(e)  Doe  V.  Brightwen,  10  East,  583.  For  the  title  of  the  wife  as  heir  was  complete  without  admittance, 
and  that  of  the  husband  was  also  complete  by  operation  of  law;  and  the  possession  of  the  copyhold  by  the 
husband  after  the  death  of  the  wife,  was  referred  to  that  title,  and  not  to  an  adverse  title,  althongh  he  had 
been  admitted  after  the  death  of  the  wife  to  hold  to  him,  pursuant  to  a  settlement,  by  which  the  estate  of 
the  wife  was  limited  to  the  survivor  in  fee,  so  as  to  let  in  the  title  of  the  heir-at-law  of  the  wife  in  ejectment 
broug^ht  within  twenty  vears  after  the  husband's  death. 

(/)  Roe  d.  Bennett  v'jeffery,  2  M. &  S.  92. 

(g)  Chapman  v.  Cowlan,  ]  3  East,  8. 

(/()  5  T.  R.  26,  per  Lord  Kenyon.     See  tit.  Custom;  and  Clarkson  v.  Woodhouse,  5  T.  R.  412, 

(i)  Per  Abbott,  L.C.  J.,  Steele  v.  Prickett,^  2  Starkie's  C.  466. 

(k)  Vide  Vol.  I.  Index,  tit.  Reputation. 

(Z)  Steele  v.  Prickett,^  2  Starkie's  C.  463.  Abbott,  L.  C.  J.,  observed,  "  In  some  of  the  more  ancient  books  of 
law  a  ditference  of  opinion  appears  to  have  existed  as  to  the  right  to  the  waste  lands  adjoining^  to  public  high- 
ways; but  as  far  as  mj'  own  experience  goes,  (and  I  have  lieard  the  opinions  of  many  learned  judges  on  the 
subject,)  it  has  uniformly  been  laid  down,  that  land  under  such  circumstances  is  presumed,  in  the  first 
instance,  to  belong  to  the  owner  of  the  adjoining  freehold,  and  not  to  the  lord  of  the  manor."  See  Grose  v. 
Westf^  7  Taunt.  39;  infra,  tit.  Trespass,  Liberam  Tenementum. 
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waste,  to  parts  of  which  those  leases  were  applicable  (m).  And  it  was  also 
held,  that  if  the  leases  had  been  admissible  in  evidence,  they  would  merely 
have  shown  the  lord's  title  to  the  minerals,  and  not  to  the  surface  (n). 

It  has  already  been  seen,  that  licences  on  the  court-rolls  granted  by  the 
lords  of  the  manor  to  fish  in  a  particular  fishery,  are  evidence  for  one  who 
claims  under  the  lord,  evidence  having  been  given  of  the  payment  of  the 
reserved  rents,  and  of  acts  of  enjoyment  by  the  lords  of  the  manor  in 
modern  times  (o). 
Title  of  the  Where  the  tenant  holds  according  to  the  custom  of  husbandry  of  the 
^°'^^-  manor,  evidence  that  the  lord  has  leased,  for  more  than  a  century  past,  the 

coal  and  limestone  in  different  parts  of  the  manor,  and  has  received  rent 
for  ir,  is  evidence  to  explain  the  nature  of  the  tenure,  and  to  show  that  the 
freehold  is  in  the  lord,  and  not  in  the  tenant  (p). 

Ancient  admissions  of  the  copyholder  to  ires  acras prati,  may  be  ex- 
*337     plained  *to  mean  the  fore-crop,  or  prima  tonsura  only,  by  evidence  that 
no  more  has  been  enjoyed  under  such  admissions  [q). 

The  enfranchisement  of  a  copyhold  maybe  presumed  from  the  long  pos- 
session of  the  premises  as  freehold,  and  other  circumstances,  even  as  against 
the  Crown  (r).  A  copyholder  in  the  manor  e^.  has  common  in  the  wastes 
of  the  same  lord's  manor  of  B.,  for  cattle  levant  and  conchant  on  his  tene- 
ment in  Ji.;  this  is  evidence  that  the  manors  were  formerly  in  different 
hands,  for  the  estate  of  a  copyholder  is  too  weak  to  support  a  grant  of 
common  appurtenant  in  another  manor  {s). 

Under  a. custom  that  the  remainder-man  coming  into  possession  on  the 
death  of  the  tenant  for  life  must  be  admitted,  and  pay  a  fine,  if  on  the  death 
of  the  tenant  for  life  the  next  in  remainder  does  not  come  in  to  be  admitted 
and  pay  his  fine,  after  proclamations  made,  and  presentment  made  to  a  jury, 
the  lord,  it  was  held,  may  seize  quousque,  and  maintain  ejectment  to  reco- 
ver possession  in  the  meantime  (/).  The  court-rolls  are  evidence  of  the 
proclamations  recited  to  have  been  made  in  them  (w).  But  where  on  the 
death  of  a  copyholder  of  inheritance,  the  lord,  after  three  proclamations  to 
the  heir  to  come  in  and  be  admitted,  seized  the  estate  into  his  hands,  and 
afterwards  granted  it  in  fee  to  another,  it  was  considered  as  an  absolute 
seizure,  and  there  being  no  custom  to  warrant  it,  it  was  held  that  it  was  irre- 
gular, and  that  the  lord  could  not  afterwards  insist  upon  it  as  a  seizure  merely 
quousque  [x). 
To  a  fine.  The  lord  may  recover  from  a  copyholder  the  fine  assessed  by  him  upon 
admittance,  not  exceeding  two  years  value  of  the  tenement,  although  there 
be  no  entry  of  the  assessment  of  such  fine  on  the  court-rolls,  but  only  a 
demand  of  such  sum  for  a  fine,  after  the  value  of  the  tenement  has  been 
found  by  the  homage  (y). 

(mj  Tyrwhilt  v.  Wynn,  2  B.  &  A.  554.  (n)  Ibid. 

(o)  Supra,  Vol.  I.  Index,  til.  Prescription.     Rogers  v.  Allen,  1  Camp.  309. 

(p)  Brown  v.  Rawlins,  7  East,  409.  As  to  title  under  a  power  of  appointment,  see  the  case  of  The  Lord  of 
the  Manor  of  Oundle,^  1  Ad.  &  Ell.  283. 

(q)  Stammers  v.  Dixon,  7  East,  200. 

(r)  Roe  V.  Ireland,  II  East,  280.  A  surrender  had  been  made  of  the  premises  to  churchwardens  and  their 
successors  in  1030,  without  naming  any  rent.  In  1649  the  Parliamentary  survey  charged  the  churchwar- 
dens 6</.  rent,  under  the  head  of  freehold  rents:  and  there  was  no  evidence  of  any  different  rent  having  been 
p;iid  since  that  time;  and  receipts  had  been  given  as  for  a  freehold  rent  by  the  steward  of  the  manor  from 
1803  to  1805  (the  trial  was  in  1809).  Lord  Ellenborough,  in  giving  judgment,  said,  "I  would  presume  any- 
thing capable  of  being  presumed,  in  order  to  support  an  enjoyment  of  so  long  a  period.  As  Lord  Kenyon 
once  said,  on  a  similar  occasion,  that  he  would  presume  not  only  one,  but  a  hundred  grants,  if  necessary,  to 
support  such  along  enjoyment."     .See  tit.  Presumption;  and  see  Cowlam  v.  Slack,  15  East,  108. 

(s)  Barwick  v.  Matthews,'^  5  Taunt.  3G5.  {t)  Doe  v.  Jenny,  5  East,  522. 

(«) /ioe  v. //ft/a^r,  3T.  R.  162.  (x)  Ibid. 

iy)  Lord  Northwick  Stanwny,  6  East,  50. 
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An  assessment  of  a  copyhold  fine  entered  on  the  court-rolls  as  100/.,  can- 
not be  reduced  to  60/.  by  the  lord's  favour,  without  a  new  assessment  (z); 
and  therefore  in  such  a  case,  where  the  lord  sued  for  the  fine,  and  the  jury 
found  the  annual  value  of  the  premises  to  be  30/.,  and  gave  a  verdict  for 
60/.,  it  was  held  that  the  lord  could  not  retain  his  verdict  for  60/.  {a). 

Where  the  lord  insists  that  the  tenant  has  committed  a  forfeiture  (6)  by  Proof  of 
cutting  down  trees,  and  the  tenant  insists  that  they  were  cut  down  for  the  forfeiture, 
purpose  of  repairs,  it  is  a  question  for  the  jury  whether  they  were  cut  down 
with  a  bond  fide  intention  so  to  apply  them  (c),  although  in  fact  none  have 
been  actually  so  applied  till  the  expiration  of  several  months  after  they 
were  *cut  down,  and  until  after  an  action  of  ejectment  has  been  brought     *338 
by  the  lord  for  a  forfeiture,  and  although  many  of  them  still  remain  unap- 
plied, part  of  the  premises  being  still  out  of  repair  {d).     An  appointment 
of  one  as  steward  may  be  proved  to  have  been  by  parol  (e). 

COPYRIGHT.     See  PRIVILEGE. 
CORPORATION  (/). 

A  MISTAKE  in  the  name  of  a  corporation,  who  are  plaintiffs,  will  not  be  Variance 
material  as  a  variance  in  evidence  under  the  plea  of  the  general  issue  (1).'"  name. 
Where  the  corporation  were  sued  in  the  names  of  "the  mayor  and  burgesses 
of  the  borough  of  Stafford,"  and  it  appeared  in  evidence  from  the  charter 
that  they  were  incorporated  by  the  name  of  "the  mayor  and  burgesses  of 
the  borough  of  Stati'ord  in  the  county  of  Stafford,^^  it  was  held  that  the 
variance  could  not  be  objected  to  except  by  plea  in  abatement;  and  that 
to  make  it  pleadable  in  bar,  it  should  appear  that  there  is  no  such  corpora- 
tion {g)  (A). 

Where  a  party  had  granted  to  a  corporation  certain  rights,  it  was  held. 

(2)  Ibid.;  and  3  B.  &  P.  346.  (a)  Ibid. 

{h)  The  estate  of  a  copyholder  (semble)  is  not  forfeitable  for  the  act  of  his  lessee,  Clifton^s  Case,  4  Co.  27, 
a.;  I  Roll.  Ab.  408,  Copyhold  (D.)  pi.  17;  4  Leon.  241;  Co.  Litt.  63,  a. 

(c)  Doe  V.  Wilson,  11  East,  56. 

(rf)  The  jury  found  for  the  defendant;  and  there  being  no  evidence  that  the  trees  were  to  be  applied  other- 
wise than  for  repairs,  the  Court  refused  to  disturb  the  verdict.  11  East,  56.  See  also  Blackett  v.  Lowes,  2 
M.  &  S.  494,  where  it  was  held  that  if  a  copyholder  entitled  to  estovers  cut  down  trees  for  aliene  purposes, 
the  lord  will  be  entitled  to  them. 

(e)  Co.  Litt.  61,  b.;  Dyer,  248,  a.;  Com.  Dig.  Copyhold,  R.  5.  But  see  Carmarthen,  Mayor,  Sfc.  of  v.  Linns, 
6  C.  &  P.  608,  where  it  was  held  that  the  corporation  might  sue  for  tolls,  although  no  interest  passed  by 
grant  under  seal. 

(/)  See  as  to  municipal  corporations,  the  stat.  5  &  6  Will.  4,  c.  76;  6  &  7  Will.  4,  c.  103;  7  Will.  4  &  1 
Vict.  c.  78;  1  Vict.  c.  84.  As  to  the  oaths  of  allegiance  and  supremacy  to  be  taken  with  oath  of  office,  13  C.  2; 
stat.  2,  c.  1.  The  declaration  in  lieu  of  the  sacramental  test,  9  Geo.  4,  c.  17.  See  Oath.  Conservators  were 
empowered  to  purchase  lands  in  fee  to  them  and  their  successors,  to  make  bye-laws  affecting  strangers  using 
the  navigation,  and  the  acts  of  any  five  of  the  committee  appointed  by  the  majority,  under  their  bands  and 
seals,  were  to  bind  the  whole,  and  they  were  directed  also  to  sue  and  be  sued  by  the  name  of  the  conserva- 
tors in  the  county  of  S.;  held,  that  as  it  clearly  appeared  that  they  should  take  such  lands  by  succession, 
and  not  by  inheritance,  although  not  created  a  corporation  by  express  words,  they  were  so  by  implication, 
and,  were  therefore  entitled  to  sue  in  their  corporate  name  for  injuries  done  to  their  lands,  and  were  also 
entitled  to  receive  the  tolls  as  part  of  the  profits  of  the  lands  of  which  an  account  was  to  be  rendered.  Tone, 
Conservators  of,  v.  Ash,^  10  B.  &  C.  340.  A  bond  by  mayor  and  commonalty  to  the  mayor  is  not  orood. 
Bro.  Corp.  pi.  63;  21  E.  4,  7,  12,  27,  69.  So  of  presentation  to  living.  Bro.  Corp.  pi.  63;  14  H.  8;  Vin.  Ab.  tit. 
Corp.  G.  2;  Watson's  Parson's  Counsellor.  And  see  Salter  v.  Grosvenor,  8  Mod.  303;  Burn's  E.  L.  tit.  Dean 
and  Chapter. 

(^)  Mayor  and  Burgesses  of  Stafford  v.  Bolton,  1  B.  &  P.  40;  Bro.  Misno.  73;  22  Edw.  4,  c.  34.  Mayor, 
S(c.  of  Lynn's  Case,  10  Coke,  122. 

(1)  [SeeMerfioay  Cotton  Manufactory  v.  Adams  S(  al.  10  Mass.  Rep.  360.] 

(A)  {Concord  v.  M'Intire,  6  N.  Hamp.  527.  Methodist  Episcopal  Church  v.  City  of  Cincinnati,  5  Har. 
286.  Contra,  Agnew  v.  Bank  of  Gettysburg,  2  Harr.  &l  Gill.  478.  Wood  v.  Jefferson  County  Bank,  9  Cow, 
205.     United  States  Bank  v.  Stearns,  15  Wend.  314.) 
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in  an  action  brought  by  the  corporation  against  an  assignee  of  the  grantor, 
that  the  grant  was  evidence  that  the  corporation  was  known  by  the  name 
and  description  specified  in  the  grant  at  the  time  of  the  grant,  issue  having 
been  joined  upon  that  fact  (A). 

The  payment  of  rent  to  the  bailiffs  of  a  borough  by  the  party,  as  tenant 
to  a  corporation,  admits  a  tenancy  from  year  to  year,  although  a  deed  of 
demise  has  been  prepared  and  executed  by  the  bailiffs  and  some  of  the 
aldermen  of  the  corporation,  but  has  not  been  sealed  with  the  corporation 
*seal  (/)  (A).  If  in  ejectment  by  a  corporation  a  demise  by  deed  be  alleged, 
it  need  not  be  proved  (k). 

The  payment  of  rent  by  the  predecessors  of  bailiffs  of  a  corporation  as 
bailiffs,  is  evidence  of  a  tenancy  by  the  corporation,  and  not  by  the  bailiffs, 
and  consequently  an  ejectment  cannot  be  maintained  against  the  two  existing 
bailiffs  (who  have  not  paid  rent)  without  notice  to  the  corporation,  in  order 
to  determine  the  tenancy  (/). 

On  an  election  of  town  councillors,  under  the  statute  5  &  6  Will.  4,  c.  76, 
the  returning  officer's  duty  is  only  ministerial,  to  return  the  candidate  who 
has  the  actual  majority,  and  the  elector  must  take  it  upon  himself  to  decide 
whether  the  candidate  for  whom  he  votes  is  properly  qualified  or  not;  the 
voting  papers  are  the  proper  evidence  of  the  election,  although  not  the 
record  of  it;  but  when  produced,  they  must  be  proved  to  be  the  same  that 
were  given  in  at  the  election  (?«). 

An  action  of  trespass  or  trover  lies  against  a  corporation  (n)  (B).  In  an 
action  of  trover  for  a  detention  by  the  servants  of  a  corporation  within  the 
scope  of  their  employment  (as  where  the  agents  of  the  Bank  of  England 
detain  a  number  of  bank-notes),  it  appears  to  be  unnecessary  to  prove  that 
the  detention  was  authorized  by  the  corporation  under  their  seal  (o);  at  all 
events,  an  authority  will  be  presumed  after  a  verdict  which  finds  the  fact 
of  a  conversion  by  the  corporation.  So  they  may  be  guilty  of  a  disseisin  (p), 
or  false  return  (q). 

Assumpsit  lies  against  a  corporation  whose  power  of  drawing  and  ac- 


(A)  Mayor,  ^c.  of  Carlisle  v.  Blamire,  8  East,  487;  vide  supra.  Vol.  I.  Index,  tit.  Estoppel.  [See  also, 
Dutchess  Cotton  Manufacturing  Company  v.  Davis,  14  Jolins.  238.] 

(t)  Wood  V.  Tate,  2  N.  R.  247;  and  see  tit.  Ejectment.  An  entry  in  the  minutes  of  a  corporation,  not 
being  under  seal,  is  not  evidence  of  an  agreement  with  a  tenant  as  to  allowance  in  respect  of  rent.  Ludlow 
Corporation  v.  Charleton,  9  C.  &  P.  242. 

(A:)  Farley  v.  Wood,  1  Esp.  C  198. 

(/)  Doe  V.  Woodman,  8  East,  228.     See  Goodtiile  v.  Wilson,  11  East,  334. 

(m)  R.  V.  Ledgard,  3  N.  &  P.  513. 

(n)  See  the  authorities,  Yarborough  v.  The  Bank  of  England,  16  East,  6.  Where  the  mayor  de  facto 
ordered  weights  and  measures,  which  were  afterwards  examined  at  a  full  meeting  of  the  corporation,  and 
used  to  regulate  those  in  the  market,  held  that  the  corporation  was  liable,  although  there  was  no  contract 
under  the  corporate  seal,  and  the  mayor  was  subsequently  displaced.  De  Grave  v.  Monmouth,  Corp.  of,^  4 
C.  &P.  ill. 

(o)  Ibid.  And  sec  tit.  Agent;  and  R.  v.  Bigg,  3  P.  Wms.  427.  [See  Garvey  v.  Colcock,  1  Nott.  & 
M'Cord,  231.  Bank  of  Columbia  v.  Patterson's  Ex'ors,  7  Cranch,  299.]  And  Smith  v.  Birmingham  Gas 
Comp.2  1  Ad.  &  Ell.  526.     Tolson  v.  Warwick  G.  L.  Comp.^  4  B.  &  C.  962.     Doe  v.  Pearce,  2  Camp.  96. 

(p)  Bro.  Corp.  pi.  24;  and  Lord  Ellenborough's  judgment,  16  East,  9.  [See  Weston  v.  Hunt,  2  Mass.  Rep. 
502.] 

(5)  16  East,  7,  and  the  cases  there  cited. 

(A)  (The  seal  of  a  private  corporation  is  not  evidence  of  its  own  authenticity,  but  must  be  proved.  Jack- 
son V.  Pratt,  10  Johns.  381.  Den  v.  Vreelandt,  2  Halst.  352.  Foster  v.  Shaw,  7  Serg.  &  R.  163.  But  the 
affixing  of  the  seal  need  not  be  proved  by  a  witness  who  saw  it  done.     Foster  v.  Shaw.) 

(B)  (Hawkins  v.  Dutchess  and  Orange  Steamboat  Company,  2  Wend.  452.  Goodloe  et  al.  v.  City  of  Cin- 
cinnati, 4  Har.  500.  Chesnut  Hill  Turnpike  v.  Rutter,  4  Serg.  &  Rawle,  16.  Riddle  v.  Proprietors  of  Locks 
and  Canals,  7  Mass.  187.  So  also  trespass  for  mesne  profits  lies  against  a  corporation.  M'Cready  v.  Guar- 
dians of  the  poor,  9  Serg.  &  R.  94.) 
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cepting  bills  has  been  recognized  by  a  statute  (r).  But  unless  authorized  by 
a  statute  an  action  of  assumpsit  does  not  lie  either  by  or  against  a  corpo- 
ration {s). 

A  bye-law  may  narrow  the  number  of  electors,  but  cannot  limit  the  num- 
ber of  the  eligible,  nor  disqualify  an  integral  part  of  the  electors  {t.) 

Where  a  member  of  a  corporate  body  can  derive  any  personal  advantage  Compe- 
from  the  verdict,  he  is  excluded   by  the  general  principle;  accordingly tency. 
upon  an  issue  on  a  mandamus,  whether  the  election  of  common  council- 
men  in  a  borough  was  not  confined  to  persons  of  a  particular  description, 
it  was  held  that  one  who  fell  within  that  description  was  not  competent, 
since  the  limitation  enhanced  the  value  of  his  own  situation  (?<). 

*But  upon  the  question,  whether  to  qualify  a  man  to  be  a  common  coun-  .*340 
cilman  it  was  not  necessary  that  he  should  be  an  inhabitant,  and  also  have 
a  burgage  tenement,  the  Court  held  that  one  who  was  an  inhabitant  only 
was  competent,  because  he  came  to  disqualify  himself  [x). 

Where  an  action  was  brought  by  a  corporation  on  a  custom,  it  was  held 
that  one  who  had  acted  in  defiance  of  the  custom  was  not  competent  to 
disprove  it  {y). 

A  freeman  is  not  competent  to  support  a  corporate  title  to  rent,  where 
the  rent  is  reserved  to  the  use  of  tne  corporation  {z).  The  corporation  of 
Kingston  being  lords  of  a  manor,  approved  part  of  the  common,  reserving 
a  rent  to  the  use  of  the  corporation,  and  a  freeman  was  held  to  be  incom- 
petent («).  But  where  the  question  was,  whether  the  defendants  had  a 
right  to  be  freemen,  and  it  appeared  that  there  were  commons  belonging 
to  the  freemen,  an  alderman  was  permitted  to  prove  the  negative,  none  but 
aldermen  being  privy  to  the  making  persons  free  {b).  Where  the  members 
of  a  corporation  cannot  derive  any  j)Tivate  advantage  from  the  subject- 
matter  which  concerns  the  public  only,  they  are  competent  witnesses,  and, 
therefore,  although  the  mayor  and  commonalty  of  the  city  of  London  are 
entitled  to  tonnage  on  coal,  but  the  mayor  and  sheriffs  have  the  toll  for  the 
benefit  of  the  corporation  at  large,  and  no  particular  individual  is  benefited 
by  it,  the  freemen,  it  has  been  held,  are  competent  witnesses  to  support  the 
privilege  (c).  Where  a  freeman  of  a  corporation  is  interested,  the  usual 
mode  of  removing  the  objection  is  by  disfranchisement  [d)  {\).  A  release 
to  the  corporation  of  his  interest  in  the  subject-matter  of  the  suit  is  insufficient 
when  he  has  still  an  interest  in  the  general  funds  (e). 

(r)  Murray  v.  East  India  Comp.^  5  B.  &  A.  204.  See  Slarke  v.  Highgate  Archway  Comp.^  5  Taunt.  792. 
Broughton  v.  Manchester  Waterworks  Comp.^  3  B.  &  A.  I. 

(s)  East  London  Waterworks  Comp.  v.  Bailey,'^  4  Blng,  283. 

(<)  Per  Lord  Mansfield,  R,  v.  Spencer,  3  Burr.  1827.  As  to  notice  of  meeting,  see  R.  v.  Kynastov.,  2 
Selw.  1143. 

(u)  Stevenson  v.  Nevinson,  Lord  Raym.  1353.  (x)Ld.Raym.  1353.    Str.  583. 

(y)  Company  of  Carpenters  v.  Hayward,  Doug.  60.         (z)  Burton  v.  Hinde,5  T.  R.  174. 

(a)  Ibid.  (6)  R.  v.  Phillips  Sf  Archer,  per  Lee,  C.  J.,  B.  N.  P.  289. 

(c)  R.  \.  Mayor,  Sfc.  of  London,  2  Lev.  231;  Vent.  351;  1  Vern.  254;  1  Burn's  Ecc.  Law,  94.  R.  v.  Car- 
penter,  2  Show.  47.  But  see  Dowdeswell  v.  Nott,  2  Vern.  217;  and  the  observations  of  BuUer,  J.,  B.  N.  P. 
290.     And  see  tit.  Interest;  Witness;  and  Append.  Vol.  II.  340. 

(d)  2  Jones,  116;  2  Lev.  236.  A  judgment  of  disfranchisement  on  a  scire  facias  in  the  Mayor's  Court, 
and  two  nihils  relumed,  the  witness  not  having  been  summoned,  and  knowing  nothing  of  his  disfranchise- 
ment, does  not  render  him  competent,  the  corporation  being  interested.  Broion  v.  Corporation  of  London, 
11  Mod.  225;  and  see  The  Saddlers'  Company  v.  Jones,  6  Mod.  166.  Weller  v.  Governors  of  the  Foundling 
Hospital,  Peake's  C.  153. 

(e)  Doe  V.  Tooth,  3  Y.  &  J.  19.  A  corporator  is  not  competent  to  prove  a  custom  which  excludes 
foreigners.     Davis  v.  Morgan,  1  G.  &  J.  587. 

(1)  [See  Digest  of  cases,  as  to  the  competency  of  corporators  as  witnesses,  in  Peake  on  Evidence,  Ch.  IIL 
sect.  3.J 
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An  admission  by  an  indifferent  member  of  a  corporation  is  not  evidence 
against  the  corporation  (/).  Bnt  what  is  said  by  an  officer  respecting  his 
office  in  a  corporation  is  evidence  against  the  corporation  in  an  action  of 
disturbance  of  office  (g).  And  so  are  admissions  by  the  surveyor  of  a  cor- 
poration, in  respect  of  a  house  belonging  to  a  corporation  (h)  (A). 

COSTS.  , 

Costs  must  be  included  in  the  amount  for  vi^hich  the  debtor  is  in  exe- 
ciition,  under  the  compulsory  clause  in  stat.  33  Geo.  3,  c.  5,  s.  3  {i). 

Costs  are  not  to  be  allowed  to  any  plaintiff  upon  any  counts  or  issues  on 
*341  *  which  he  has  not  succeeded,  and  the  costs  of  all  issues  found  for  the  de- 
fendant shall  be  deducted  from  the  plaintiff's  costs  (A). 

COUNSEL. 

Defence  by.     See  Stat.  6  &  7  W.  4,  c.  114. 

COUNTY,     ^^ee  VENUE. 

In  general,  by  the  common  law,  it  is  necessary  to  prove  the  offence  to 
have  been  committed  within  the  county  or  division  where  the  indictment 
is  found,  and  for  which  the  jurors  are  returned. 

By  the  5  &  6  Edw.  0,  c.  10,  upon  an  indictment  for  homicide  where  the 
death  happens,  the  jurors  may  inquire  as  to  the  stroke,  though  given  in 
another  county.  And  by  a  number  of  other  statutes,  offences  under  parti- 
cular circumstances  may  be  inquired  of  in  other  counties  than  those  in 
which  they  are  committed  (/). 
Locality  of  The  commou-law  rule,  that  the  offence  must  be  proved  to  have  been 
crimes.  committed  in  the  county  where  the  indictment  is  laid,  does  not  exclude 
collateral  evidence,  although  arising  in  another  county,  tending  to  show  the 
commission  of  the  crime  in  the  first.  Thus,  proof  of  possession  of  stolen 
goods  by  the  prisoner  in  one  county,  is  evidence  on  a  charge  of  his  having 
stolen  them  in  another  [m).  And  in  the  case  of  treason,  it  seems,  that  after 
evidence  given  of  the  treason  in  the  county  in  which  it  is  laid,  evidence 
may  be  given  of  other  instances  of  the  same  crime  committed  in  another 
county,  as  explanatory  of  the  acts  committed  in  the  first  {n).  Thus  where 
a  levying  war  is  laid  as  the  treason,  the  levying  war  in  another  county  is 
evidence  to  show  the  nature  of  the  acts  in  the  county  in  which  treason  is 
laid  (o).  So  in  the  case  of  conspiracy,  evidence  of  acts  done  in  any  other 
county  may  be  adduced  tending  to  prove  the  existence  of  a  conspiracy, 
provided  an  overt  act  be  proved  in  the  county  in  which  the  indictment  is 
laid  {p). 

By  the  stat.  7  G.  4,  c.  64,  s,  12,  felonies  or  misdemeanors  committed  on 
the  boundaries  of  two  or  more  counties,  or  within  the  distance  of  500  yards 

(  /)  Mayor  of  London  v.  Lon<T,  1  Camp.  23.  {g)  Ibid.  25.     Per  Lord  Ellenborough. 

(A)  Peyton  v.  Governors  of  Si.  Tliomas''s  Hospital,  4  M.  &  R.  625. 

(i)  Robins  v.  Creswell,^  2  Ad.  &  Ell.  23. 

(k)  R.  G.  Hill.  'I'.,  2  Will.  4.  A  distinct  issue  is  raised  on  each  count  by  the  general  issue  pleaded  to  the 
whole.     <^ox  V.  Thompson,  2  C.  &,  J.  498.     Bright  v.  Sevan,  1  D.  P.  730. 

(Z)  vSeeCritn.  Plead.  C.l. 

(m)  ButlA-'s  Case,  East's  P.  C.  776.  Although  the  contrary  has  been  held,  Evans's  Case,  East's  P.  C. 
776,  per  Holt,  C.  J. 

(n)  Kel.  33;  4  St.  Tr.  410.     R.  v.  Hensay,  Burr.  650;  2  Haw.  c.  46,  s.  183. 

(o)  Cases  of  Datnaree,  Purchase,  and  Willes,  8  St.  Tr.  218.     Deacon's  Case,  Fost.  8. 

{p)  R.  V.  Brisac,  4  East,  164.     R.  v.  De  Berenger  and  others,  3  M.  &,  S.  67. 

(A)  (See  Williams  v.  Bank  of  Michigan,  7  Wend.  540.    Scarsburgh  Turnpike  Co.v.  Cutler,  6  Verm.  315.) 
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of  any  such  boundary,  or  begun  in  one  county  and  completed  in  another, 
may  be  tried  in  any  or  either.  And  by  s.  13,  offences  committed  on  any 
person,  or  in  respect  of  any  property  in  or  upon  any  coach,  waggon,  cart, 
or  other  carriage  employed  in  any  journey,  or  on  board  any  vessel  employed 
in  any  voyage,  may  be  tried  in  any  county  through  any  part  of  which  such 
coach,  &c.  shall  have  passed  in  the  course  of  such  journey  or  voyage;  and 
in  all  cases  where  the  side,  centre,  or  other  part  of  any  highway,  or  the 
side,  centre,  or  other  part  of  any  river,  canal,  or  navigation,  shall  constitute 
the  boundary  between  any  two  counties,  the  felony  or  misdemeanor  may 
be  tried  in  either  of  those  counties  through  or  adjoining  to,  or  by  the  boun- 
dary *  whereof  such  waggon,  &c.  shall  have  passed  in  the  course  of  the  *342 
journey  or  voyage. 

See  further,  tit.  False  Pretences. — Forgery. — Larceny,  &c. 

COVENANT. 

The  evidence  in  an  action  of  covenant  is  closely  confined  by  the  nature 
of  the  pleadings;  the  plaintiff  is  bound  to  show  his  title  to  sue,  and  to  point 
out  the  particular  breaches  of  covenant  of  which  he  complains,  and  the 
defendant  is  obliged  to  show  the  grounds  of  his  defence  specially  upon  the 
record.     The  most  usual  pleas  are  the — 

1.  Flea,  of  71071  est /actum. 

2.  That  the  deed  was  obtained  by  duress. 

3.  Denial  of  the  plaintiff's  performance  of  a  condition  precedent. 

4.  Denial  of  the  hreaih  of  a  covenant. 

^  not  to  assign  without  license; 
X  for  quiet  enjoyment. 

5.  Of  entry  and  e^;^c/^■o^^. 

6.  Denial  of  plaintiff's  title  as  assignee. 

7.  Denial  of  the  defendant's  liability  as  «55i§-nee. 

8.  A  release,  &c.  {q). 

By  the  rules  of  Hill.  Term,  4  W.  4,  in  covenant,  the  plea  oinon  est  fac-'^on  est 
turn  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  factum, 
only,  and  all  other  defences  shall  be  specially  pleaded,  including  matters 
which  make  the  deed  absolutely  void,  as  well  as  those  which  make  it 
voidable  (A). 

Upon  the  plea  o{  non  est  factum  the  plaintiff  must  produce  the  deed,  if 
pleaded  with  a  profert,  and  prove  the  execution  in  the  usual  way  {r).     If 

{q)  See  Ind.  tit.  Deed. — Release. 

(r)  See  Ind.  tit.  Deed.  A  party  named  in  a  deed  of  covenant  may  sue,  though  he  does  not  execute  the 
deed.  If  there  be  mutual  covenants  between  A.  and  B.  on  the  one  part,  and  C  and  D.  on  the  other,  and 
B.  does  not  seal  the  deed,  yet  covenant  Mes  by  him  against  C.  and  D.  2  Roll.  22,  1.  35;  Com.  Dig,  tit.  Fait. 
(A.  2.)  (G.  2.)  See  also  Cooper  v.  Child,  2  Lev.  74;  Gilly  v.  Copley,  8  Lev.  138.  Abbott  on  Shipp.^166,  5th 
edit.  Secus,  where  the  party  who  sues  is  a  stranger  to  the  deed.  Where  an  indenture  of  lease  was  made 
between  A.  for  and  on  behalf  of  B.  on  the  one  part,  and  C.  on  the  other  part;  A.  being  authorized  by  a 
writing,  but  not  under  seal,  and  A.  executed  the  deed  in  his  own  name;  it  was  held,  tliat  B.  could  not  main- 
tain covenant  on  the  deed,  although  C's  covenant  purported  to  be  made  with  B.  Berkeley  v.  Hardy,^  5  B. 
&  C.  355.  Note,  that  the  execution  of  a  counterpart  by  a  lessee  is  but  evidence  of  his  execution  of  the 
original.  Ibid.  As  to  the  construction  of  covenants,  see  Barton  v.  Fitzgerald,  15  East,  530;  Gainsford  v. 
Griffiths,  I  Saund.  59;  Howell  v.  Richards,  11  East,  63.3;  Browning  wWrighl,  2  Bos.cSt  Pull.  13.  A  recital 
in  a  lease  of  mines  of  an  agreement  to  pull  down  a  smelting-house  and  rebuild  it  larger,  followed  by  express 
covenants  to  maintain  and  leave  it  in  good  and  sufficient  repair,  amount  to  a  covenant  in  law  to  erect  the 
building,  and  the  covenant  tending  to  the  support  and  maintenance  of  the  thing  demised  passes  with  the 
reversion,  and  the  assignee  may  therefore  maintain  the  action.  Tiie  agreement  appearing  to  have  been 
between  the  assignor  of  the  plaintiff  and  two  others,  reciting  that  he  had  an  interest  of  one  undivided  third 

(A)  (Under  a  statute  of  Oliio,  non  est  factum  is  a  pica  of  the  general  issue  in  covenant,  to  which  a  notice 
of  set-off  may  be  appended.     Granger  v.  Granger,  6  Har.  41.     See  also  Provost  v.  Calder,  2  Wend.  517.) 
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*there  be  no  other  plea  on  the  record,  all  the  other  averments  stand  admit- 
ted (A);  and  after  proof  of  the  defendant's  execution  of  the  deed,  nothing 
remains  on  the  part  of  the  plaintiff  but  to  prove  the  amount  of  his  dam- 
ages (s).  It  may  be  observed  that  the  deed  itself,  when  proved,  is  evidence 
against  the  defendant  who  has  executed  it,  of  all  the  facts  recited  in  the 
deed.  If,  for  instance,  a  lease  describe  the  demised  land  as  meadow-land, 
this  is  evidence  that  it  was  such  at  the  commencement  of  the  term  (/). 
And  an  assignment  of  the  original  lease  by  the  lessor,  executed  on  the 
back  of  the  original  deed,  is  evidence  against  the  assignee  of  such  original 
deed  {u).  But  if  the  defendant  by  his  plea  admit  the  execution  of  the  deed, 
he  admits  so  much  of  the  deed  as  is  stated  in  the  declaration,  but  no  more; 
and  if  the  plaintiff  seeks  to  prove  some  other  recital  of  the  deed  not  speci- 
fied in  the  declaration,  he  must  prove  the  execution  of  the  deed  (x). 
Variance.  If  there  be  any  material  variance  between  the  declaration  and  the  deed 
proved,  it  will  be  fatal  under  this  plea.  The  declaration  stated,  that  by  a 
certain  indenture  it  was  witnessed,  that  as  well  in  consideration  of  certain 
furnaces  to  be  erected  by  the  plaintiff,  ./2.  ^.  did  demise,  &c.;  but  on  the 
production  of  the  deed,  it  appeared  to  be  as  follows,  "  That  as  well  in  con- 
sideration of  the  erecting  the  furnaces,  as  also  of  building  certain  houses 
and  payment  of  rent,  e/^.  B.  did  demise,"  &c.;  and  it  was  held  that  the 
variance  was  fatal  (y). 

of  the  premises;  held,  that  it  was  to  be  considered  as  a  separate  contract  with  him  according  to  his  Interest, 
and  the  covenants  were  to  be  construed  with  reference  to  such  separate  and  limited  interest.  Simpson  v. 
Easterby,^  9  B.  &  C.  505,  and  judgment  was  affirmed  in  error,^  6  Bing.  645.  And  see  Sallovn  v.  Houston^ 
1  Bing.  433;  Balby  v.  Wells,  Wilmot,  346.     Spencer's  Case,  5  Co.  16  b.  Shep.  Touch.  (Preston's  edit.)  171. 

Where  the  tenant  for  life,  with  remainder  over,  by  indenture  demised  to  the  plaintiff,  his  executors,  &c. 
for  a  term  of  15  years  without  any  express  covenant  for  quiet  enjoyment,  and  died  before  the  term  expired, 
the  plaintiff  was  evicted  by  the  remainder-man;  held,  that  the  executor  of  the  tenant  for  life  was  not  charge- 
able with  the  covenaat  at  law,  and  that  no  covenant  could  be  implied  from  the  recital  of  the  agreement  for 
a  lease  for  15  years,  subject  to  the  covenants  thereinafter  contained,  the  demise  by  indenture  being  the  com- 
pletion and  performance  of  that  agreement.  Adam  v.  Gihney,*  6  Bing.  656.  And  see  Swan  v.  Searles, 
Dyer,  257,  and  Bend!.  150;  Hyde  v.  Canons  of  Windsor,  Cro.  Ell.  553;  Shep.  Touch.  160,  and  Com.  Dig. 
100.  An  action  of  covenant  does  not  lie  against  a  subsequent  chairman  of  a  board  of  directors  on  a  deed 
under  the  seal  of  the  former  one,  although  executed  by  him  for  and  on  behalf  of  the  company.  Hall  v. 
Bainbridge,  1  M.  &.  G.  42;  1  Sc.  N.  R.  151;  and  8  Dowl.  583. 

(s)  B.  N.  P.  172.     Michael  v.  Slockwith,  Cro.  Eliz.  120. 

(t)  Smith  V.  Woodward,  4  East,  585.  (m)  Nash  v.  Turner,  1  Esp.  C.  217. 

(x)  Williams  v.  Sills,  2  Camp.  519.     Watson  v.  King,  4  Camp.  272.  ' 

iy)  Swallow  v.  Beaumont^  2  B.  &  A.  765.  See  tit.  Deed.  2  Ld.  Raym.  792.  Howell  v.  Richards,  11  East, 
633.  See  also  tit.  Variance.  A  covenant  by  articles  of  agreement,  between  the  commander  of  a  post-office 
packet  with  the  several  owner.s,  to  pay  the  yearly  sum  of  — I.,  or  such  other  sum  as  should  be  allowed  by 
Government,  to  each  and  their  several  and  respective  executors,  &c.  in  such  parts  and  proportions  as  were 
set  against  their  respective  names,  was  held  to  be  a  several  covenant,  and  that  each  was  entitled  to  sue  in 
respect  of  his  separate  interest,  and  that  they  could  not  maintain  a  joint  action.  Servants  v.  James,^  10  B. 
&C.410. 

Where  in  covenant  the  allegation  was,  that  four  "demised  by  indenture;"  held,  that  it  imported  a  sealing 
and  delivery  by  the  four;  and  that,  upon  the  issue  ^'non  est  factum,"  after  proof  by  the  plaintiff  of  the  exe- 
cution of  the  counterpart  by  the  defendant,  the  latter  miglit  produce  the  lease,  and  show  that  it  was  executed 
by  two  only,  and  that  it  was  a  fatal  variance  between  the  proof  and  the  declaration.  Wilson  v.  Wolfryes,  6 
M.  &  S.  341. 

Covenant  by  the  reversioner  against  the  assignee  of  the  grantee.  The  declaration  stated,  that  A.  and  B. 
did  grant  license  for  a  term  of  years  to  C.  to  continue  a  channel  open  through  the  bank  of  a  navigation,  in 
order  that  the  waste  water  might  pass  through  the  channel  to  the  mills  of  C,  the  latter  paying  a  certain 
annual  sum  therein  mentioned.  Breach,  non-payment  of  that  annual  sum.  Semble,  that  upon  the  face  of 
the  declaration  A.  and  B.  must  be  considered  as  having  the  sole  ownership  of  the  navigation,  and  the  sole 
power  of  granting  this  privilege;  and  in  that  case,  that  the  deed  would  operate  as  the  grant  of  an  interest  in 
an  hereditament,  and  that  the  assignee  of  the  grantee  would  be  liable  to  an  action  by  the  reversioner,  within 
the  statute  32  Henry  8.  By  the  deed  produced  in  evidence,  A.  and  B.  were  described  as  persons  having 
the  greatest  proportion  or  share  in  the  profits  of  the  navigation.     Held,  that  by  this  deed  it  appeared  that 

(A)  {WNeish  v.  Stewart,  7  Cow.  474.  Thomas  v.  Woods,  4  Cow.  173.  Legg  v.  Robinson,  7  Wend.  194. 
Cooper  V.  Watson,  10  Wend.  202.) 
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*Iii  covenant  by  a  lessor  against  lessee  it  is  no  variance  if  the  plaintiff 
makes  profert  of  the  said  indenture,  and  at  the  trial  produces  the  counter- 
part executed  by  the  lessee  (z). 

For  the  defendant's  evidence  under  this  plea,  see  tit.  Deed. 

The  proof  of  this  plea  lies  upon  the  defendant  («);  and  it  lias  been  said  Plea  of 
that  it  is  sufficient,  in  support  of  such  a  plea,  to  prove  that  the  deed  was^"""*^®^* 
given  under  an  arrest  made  by  the  plaintiff  without  any  cause  of  action,  or 
under  an  arrest  without  good  authority,  though  for  a  just  debt;  or  under  an 
arrest  by  warrant  from  a  justice  for  felony,  where  no  felony  has  been  com- 
mitted; or  that  a  felony  having  been  committed,  the  arrest  was  unlawfully 
made  use  of  to  procure  the  execution  of  the  deed  (b).  There  are  contradic- 
tory decisions  upon  the  question,  whether  duress  of  the  goods  as  well  as  of 
the  person  will  avoid  a  deed  (c);  since,  however,  duress  nuist  be  specially 
pleaded,  the  question  cannot  well  arise  upon  the  evidence  in  an  action 
upon  the  deed.  It  is  however  to  be  observed,  that  in  the  case  of  Astley  v. 
Reynolds  [d),  it  was  held  that  assumpsit  would  lie  to  recover  money  paid 
under  duress  of  goods. 

It  is  laid  down  in  Buller's  Nisi  Prius,  that  if  A.  menace  me,  except  I 
make  unto  him  a  bond  of  40/.,  and  I  tell  him  I  will  not  do  it,  but  I  will 
make  unto  him  a  bond  of  20/.,  the  Court  will  not  expound  this  bond  to  be 
voluntary  upon  the  maxim  :  ^'Non  videtur  consensum  retinnuisse  si  quis 
ex  prsescripto  minantis  aliquid  imtmitavit  (e). 

Proof  of  the  performance  of  a  condition  precedent,  when  put  in  issue  by  Condition 
the  defendant's  plea,  cannot  be  dispensed  with,  although  the  condition  has  precedent.* 
been  performed  according  to  a  subsequent  parol  agreement.  The  plaintiff 
covenanted  to  build  two  houses  for  500/.,  and  in  an  action  for  the  money, 
averred  that  he  had  built  the  houses  within  the  time.  It  was  held  that  he 
could  not  be  admitted  to  show  that  the  time  had  been  enlarged  by  a  sub- 
sequent parol  agreement,  and  that  the  houses  had  been  built  within  the 
enlarged  time  [g). 

Proof  of  the  breach. — The  breach  must  be  proved  as  it  is  laid  in  the  Breach, 
declaration  [h).  ^c. 

the  grantors  had  not  the  power  of  granting  the  privilege  of  which  the  deed,  as  set  out  in  the  declaration, 
purported  to  be  a  grant,  and  therefore  that  tliere  was  a  variance.  Held  also,  that  the  deed  showed  that 
the  assignee  of  the  grantee  was  not  bound  by  the  covenants,  inasmuch  as  it  appeared  that  the  grantors  had 
not  any  legal  or  equitable  estate  in  an  hereditament.     Earl  of  Portmore  v.  Bunn,^  1  B.  &  C.  6iJ4. 

(z)  Pearse  v.  Morrice,  3  B.  &  Ad.  396. 

(ffl)  5  Co.  119;  B.  N.  P.  172.     See  tit.  Duress. 

(h)  B.  N.  P.  17-2;  Aleyn,  92.     Wooden  v.  Collins,  Mich.  9  Geo.  2.     See  tit.  Duiiess.     [16  Mass.  Rep.  511.] 

(c)  This  is  affirmed  in  1  Roll.  Ab.  6S7,  and  denied  in  Sumner  v.  Feryman,  Hil.  1708.  11  Mod.  201.  But 
in  Astley  v.  Reynolds,  Str.  915,  it  was  held  that  assumpsit  would  lie  for  money  obtained  under  duress  of 
goods. 

(d)  Stra.  915.     But  see  Lindon  v.  Hooper,  Cowp.  414.     Vide  supra. 

(e)  B.  N.  P.  1 73;  Bac.  Reg.  22.  (g)  Littler  v.  Holland,  3  T.  R.  590. 

(A)  Where  the  lessee  of  premises,  demised  as  a  public-house,  covenanted  that  he  would  use  his  best  endea- 
vours to  keep  it  open  as  a  licensed  house,  and  it  having  been  underlet  to  several  tenants,  at  length,  through 
the  misconduct  of  one,  the  license  was  refused  by  the  magistrates;  held,  that  it  lay  on  the  defendant  to  show 
that  after  the  withdrawal  of  it,  he  did  some  act  to  obtain  the  renewal  of  the  license,  but  that  it  was  for  the 
jury  to  say  whether  the  plaintiff,  in  never  having  himself  taken  any  steps  to  obtain  the  grant  of  the  license, 
had  sustained  any  substantial  damage,  and  if  not,  that  he  was  entitled  only  to  nominal  damages.  Linder 
V.  Pryor,^  8  C.  «&  P.  518.  Upon  a  covenant  in  the  assignment  of  a  lease,  that  the  assignor  W(juld  not  keep 
any  licensed  victualling  house,  &c.  within  the  distance  of  half  a  mile  from  the  premises  assigned;  held  that 

*See  tit.  Assumpsit,  67.  Where  the  declaration  stated  an  agreement  by  the  plaintiff's  testator  to  sell  pre- 
mises and  the  defendant  to  purchase,  and  that  by  the  indenture  of  bargain  and  sale  the  defendant  did  cove- 
nant to  pay  the  purchase-money  on  a  day  stated,  "as  the  consideration  of  such  sale  and  purchase,  with  in- 
terest, to  the  completion  of  the  purchase;"  held,  to  be  an  independent  covenant,  and  that  the  money  might 
be  recovered  without  tender  of  a  conveyance.      Mattock  v.  Kinglake,  2  P.  &  D.  343;  and  10  Ad.  &.  Ell.  50. 
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*Where  it  was  assigned  thus,  "  that  the  defendant  had  not  used  a  farm  in 
a  hiisbandlike  manner,  but,  on  the  contrary,  had  committed  waste;"  it  was 
held  that  it  was  not  sutficient  to  prove  that  the  defendant  had  used  the  farm 
in  an  uuhusbandlike  manner,  but  that  he  was  bound  to  prove  that  the  de- 
fendant had  been  guilty  o{  ivasteii). 

Where  the  coi'^enant  was  to  keep  all  trees  standing  in  an  orchard  whole 
and  undefaced,  reasonable  use  and  wear  only  excepted;  the  cutting  down 
trees  past  bearing,  the  landlord  being  likely  to  get  back  his  premises  at  the 
end  of  the  term  in  an  improved  condition,  was  held  to  be  no  breach  of  the 
covenant  [k). 

In  covenant,  the  mean  tenant  may  recover  against  his  under-lessee,  for 
not  repairing,  the  costs  of  an  action  for  not  repairing  brought  by  the  origi- 
nal lessor  (/). 

The  proof  of  the  breach  not  to  assign  must  of  course  depend  upon  the 
terms  of  the  covenant  [m). 
Not  to  as.       On  a  covenant  not  to  set,  let,  or  assign  over  (n),  without  leave,  it  was 
si^n,  &c.    [jgij  fj^j^f  3j^  under-lease  amounted  to  a  breach  (o).   But  where  the  covenant 
hcence.      ^^^  '^^^  *o  assign,  transfer,  or  set  over,  it  was  held  that  an  under-letting  was 
not  a  breach  of  the  covenant  (^).     Where  the  proviso  was  that  the  lease 
*346     *should  be  void  if  the  lessee  assigned,  or  otherwise  parted  with  the  inden- 
ture of  lease,  or  the  premises  thereby  demised,  or  any  part  thereof,  for  the 
whole  or  any  part  of  the  term,  without  leave,  in  writing,  it  was  held 
that  the  terms  included  an  under-lease  {q).     A  covenant  that  the  lessee, 

the  covenant  was  to  be  construed  half  a  mile  by  the  nearest  mode  of  access  between  the  places.  Leigh  v. 
Hind^  9  B.  &,  C.  774. 

Defendant  on  a  settlement  made  on  his  marriage,  conveyed  estates  upon  certain  trusts,  and  covenanted 
with  the  trustees  to  pay  off  incumbrances  on  the  estate  to  the  amount  of  19,000i.  within  a  year.  Held, 
that  on  his  failing  to  do  so,  the  trustees  were  entitled  to  recover  the  whole  19,000/.  in  an  action  of  covenant, 
though  no  special  damage  was  laid  or  proved,  and  an  inquisition  on  which  nominal  damages  had  been  given 
was  set  aside  and  a  new  writ  of  inquiry  awarded.  Lelhbridge  v.  Myiton,^  2  B.  &  A.  772.  Where  the  Crown 
lessee  of  ducliy  lands  had  underlet  on  a  building  lease,  v/ith  a  covenant  that  he  would  apply  for  and  do  his 
utmost  to  procure  a  renewal,  but  his  offer  was  only  of  a  fine  to  the  amount  of  two  years'  rack-rent,  paid  by 
tlie  occupiers,  the  Crown  requiring  as  a  fine  a  sum  short  of  three  years  annual  value  of  the  premises;  held, 
that  the  covenant  was  to  be  construed  to  impose  on  the  covenantor  no  more  than  to  pay  a  reasonable  fine, 
but  that  the  fine  so  claimed  by  the  Crown  being  found  by  the  jury  as  reasonable,  and  tliat  the  covenantor 
having  declined  to  renew  on  those  terms,  could  not  be  said  to  have  done  his  utmost  endeavour  to  obtain  a 
renewal  within  the  meaning  of  the  covenant.  Simpson  v.  Clayton,^  4  Bing.  N.  C.  758;  and  6  Sc.  469.  Upon 
a  covenant  for  appearing  at  any  insurance  office  within  the  bills  of  mortality,  and  answer  questions,  and  do 
any  act  to  enable  the  plaintiff  to  effect  a  policy  on  the  defendant's  life,  and  not  to  do  any  act  to  avoid  such 
insurance,  breach,  tliat  the  defendant  went  beyond  the  limits  of  Europe;  held,  that  the  defendant,  being 
bound  to  take  notice  of  the  conditions  of  the  policy,  the  declaration  was  bad  for  want  of  averring  that  he 
had  notice  of  the  policy  having  been  effected,  the  defendant  having  no  means  of  knowing  at  what  office,  or 
the  terms  of  their  policies,  at  which  the  plaintiff  might,  at  his  own  option,  insure.  Vyse  v.  Wake/ield,  8  Dowl. 
377;  and  6  M.  &  W.  442. 

(i)  Harris  v.  Mantle,  3  T.  R.  307.  {Jc)  Good  v.  Hill,  2  Esp.  690. 

(/)  Neale  v.  Wyllii','^  3  B.  &  C.  533.  Action  by  mean  tenant  against  under  lessee  for  overloading  chamber 
with  meal.  Lord  Abinger  held,  Liv.  Sum.  Ass.  1835,  that  the  plaintiff  was  not  entitled  to  recover  damages 
recovered  against  hitn  by  the  original  lessor.  Note,  there  was  no  distinct  evidence  of  application  by  plain- 
tiff to  defendant  to  defend  an  action  brought  against  plaintiff. 

(m)  In  an  action  of  covenant,  the  breaches  are  specified  in  the  declaration;  but  in  an  action  on  a  bond  for 
the  performance  of  covenants,  or  to  indemnify,  the  defendant  may  require  a  particular  of  the  breaches  on 
which  the  action  is  brought.     Tidd's  Pract.  .526. 

(n)  An  assitrnrnent  by  a  deed  which  is  void,  is  no  breach  of  the  covenant.     Doe  v.  Powell,^  5  B.  &  C.  308. 

(o)  Roe  V.  Harrison,  2  T.  R.  426.  Such  a  covenant  is  a  fair  and  usual  covenant,  Morgan  v.  Slaughter,  1 
Esp.  C.  8.  But  the  taking  a  lodger  is  not  a  breach  of  a  covenant  not  to  underlet.  Doe  v.  Laming,  4 
Camp.  77. 

ip)  Crusoe  v.  Blencnwe,  2  BI.  R.  766;  3  Wils.  224. 

(7)  Doe  V.  Worseley,  1  Cam|).  20,  cor.  Lord  Ellenborough.  A  lease  by  the  lessee  for  the  whole  term 
amounts  fo  an  assignment.  Halford  v.  Hatch,  Doug.  17?.  Where  a  lease  contained  a  proviso  for  re-entry 
in  case  the  lessee  "should  demise,  lease,  grant,  or  let  the  premises,  or  any  part  thereof,  or  convey,  alien, 
assign,  or  set  over  the  indenture,  or  his  estate  therein,  or  any  part  thereof,  for  all  or  any  part  of  the  term,"  it 
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his  executors  or  administrators,  will  not  assign,  does  not  bind  his  as- 
signees (r). 

Under  a  covenant  not  to  assign,  it  is  not  sufficient  to  show  an  assignment 
by  operation  of  law  (s).  As  under  a  sale  by  the  sherift'  who  has  seized  the 
lease  under  a  fieri  fdcias  (/);  or  where  the  assignees  under  a  commission 
assign  the  bankru|)t's  lease  {u)\  or  where,  as  it  seems,  executors  dispose  of 
the  testator's  term  {x)\  otherwise  where  an  assignmtmt  is  effected  in  fraud 
of  the  covenant,  as  by  means  of  a  warrant  of  attorney  to  confess  a  judgment, 
in  order  that  the  judgment-creditor  may  take  the  lease  in  execution  [y). 
Where  the  covenant  is  not  to  assign,  set  over,  or  otherwise  let  the  demised 
premises,  it  is  not  sufficient  to  show  that  a  stranger  is  in  possession  of  the 
premises,  for  he  may  have  been  a  tortious  intruder  {z).  But  where  the 
covenant  was  not  to  «//e?ie,  assign,  or  part  with  the  possession,  it  was  held 
to  be  sufficient  to  prove  a  stranger  to  be  («)  in  possession  [b). 

Where  the  plaintiff  declares  on  a  covenant  for  quiet  enjoyment  (c),  if  thcQ  .^^'^ 
covenant  be  general,  he  must  show  in  his  declaration  that  the  eviction  was  joyment 


en- 


was  held  that  proof  that  the  lessee  had  entered  into  partnership  with  A.  and  agreed  that  he  should  have  the 
use  of  a  back  room,  and  other  parts  of  the^rumises  exclusively,  was  evidence  of  a  forfeiture.  Roe  d.  Dinsley 
V.  Sales^,  1  M.  &  S.  297. 

(r)  Doe  d.  Cheere  v.  Smith,'  5  Taunt.  79o. 

(s)  Assigns  are  construed  to  mean  voluntary  assigns,  as  contradistinguished  from  assigns  by  operation  of 
law;  per  Lord  Ellenborough,  3  M.  &  S.  358.  But  the  alienation  by  executors,  as  in  case  of  bankruptcy, 
may  be  restrained  by  express  words.     See  below,  note  (w). 

(0  Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  57. 

(m)  Doe  V.  Bevan,  3  M.  &  S.  353;  3  Wils.  237.  Fox  v.  Swan,  Sty.  483.  Weatherill  v.  Gearing,  12  Ves. 
513.  The  Courts  have  construed  assigns  to  mean  voluntary  assigns,  as  contradistinguished  from  assigns  by 
operation  of  law;  and  further,  that  the  immediate  vendee  from  the  assignee  in  law  is  not  within  the  proviso. 
The  reason  is,  that  the  assignee  in  law  cannot  be  encumbered  with  the  engagement  belonging  to  the  property 
which  he  takes,  such  as  in  the  case  of  carrying  on  the  bankrupt's  trade  in  a  public  house.  Secus  under  a 
covenant  for  re-entry  in  case  lessee  should  become  bankrupt,  or  the  lease  be  assignable  under  a  commission 
of  bankrupt.  Doe  v.  Smith,'  5  Taunt.  795.  So  where  the  party  expressly  covenants  for  his  executors.  Roe 
v,  H'lrrison,  2  T.  R.  425.  As  to  the  case  of  a  devise  by  will,  see  Berry  v.  Taunton,  Cro.  Eliz.  331;  Shepp. 
Touchstone,  144;  Crusoe  v.  Bugby,  3  Wils.  237;  Swan  v.  Fox,  Styles,  482. 

(x)  Seers  v.  Hind,  1  Ves.  jun.  2y5. 

{y)  Doe  v.  Carter,  8  T.  R.  300.     Doe  v.  Skeggs,  cited  2  T.  R.  134. 

(2)  Doe  v.  Payne,2  1  Starkie's  C.  8G. 

(a)  4  Taunt.  766;  but  see  Ld.  Ellenborough's  observation  in  Doe  v.  Payne,-  1  Starkie's  C.  87. 

(h)  For  other  decisions  on  ihis  subject,  see  tit.  Ejectment. — Forfeiture. 

(c)  This  covenant  runs  with  the  land,  and  binds  the  assignees;  and  there  is  no  difference  between  an  as- 
signment of  an  inheritance  and  a  term  for  years.  A.  devised  for  a  term  to  B.,  who  assigned  his  interest  to 
C,  and  covenanted  with  him  and  his  assigns  for  quiet  enjoyment;  C.  demised  to  D.,  who  was  evicted  for  a 
forfeiture  by  B.  before  the  assignment  to  C;  and  it  was  held  thut  D.  might  maintain  an  action  of  covenant 
against  B.  Lewis  v.  Campbell,^  3  Moore,  35.  And  see  Thursby  v.  Plant,  1  Will.  Saund.  241,  b.  [Binney 
V.  Hann,  3  Marsh.  324.] 

*  The  words  '■'■concessi  Sfdemisi,"  import  a  covenant  in  law.  Bnc.  Ab.  tit.  Covenant,  [B]  Shepp.  Touch. 
160;  Com.  Dig.  Cov.  [A.]  4.  The  covenant  in  such  case  ceases  with  the  estate  out  of  which  it  is  granted. 
Adams  v.  Gibney,*  6  Bing.  656.  In  an  action  for  not  accepting  shares  in  a  railroad,  which  by  the  contract 
were  to  be  transferred  and  paid  for  by  the  1st  of  March  or  any  intermediate  period,  paying  for  them  at  par, 
with  all  calls,  the  plaintiff  binding  himself  to  execute  a  legal  transfer  to  the  defendant  on  that  day,  it  appeared 
that  the  plaintiff  had  procured  the  transfers  from  a  third  party,  executed,  as  to  the  name  of  the  transferee, 
in  blank,  which  he  tendered  on  tiie  1st  of  March  to  the  defendant,  and  that  calls  due  before  that  day  had  not 
been  paid  as  required  by  the  local  Act  previous  to  any  transfer;  held,  upon  objection,  that  the  plaintiff  liaving 
contracted  for  a  conveyance  from  him,  it  must  be  intended  to  be  a  conveyance  in  the  statutory  form,  and 
upon  the  implied  covenant  of  the  plaintiff  for  title,  and  that  the  implied  covenant  from  the  third  party  was 
not  the  same  thing;  secondly,  that  the  objection  upon  the  local  Act  had  been  waived  by  an  agreement  by  the 
defendant  that  the  plaintiff  should  not  pay  such  instalments;  and  lastly  and  chiefly,  that  the  conveyance  re- 
quired by  the  Act  being  clearly  one  by  deed,  an  instrument  with  the  name  of  tlie  vendor  in  blank  at  the 
time  of  the  sealing  and  delivery  was  void.  Hibblewhite  v.  M'Morine,  6  M.  &  W.  200.  A  covenant  in  law  is 
restrained  by  a  particular  covenant.  Nokes  v.  James,  4  Co.  80;  1  Will.  Saund.  60;  and  supra,  note  (c).  Line 
v.  Stephenson,^  4  Bing.  N.  C.  678;^  5  Bing.  N.  C.  183;  where  express  covenants  for  warranty  are  introduced, 
none  can  be  implied  from  the  general  terms.     See  Stannard  v.  Forbes,''  6  Ad.  &.  Ell.  572;  and  see  Line  v. 
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*made  by  a  person  claiming  by  a  legal  title  inconsistent  with  his  own{d)  (1); 
and  his  proof  must  correspond  with  such  averment  (e).  If  the  eviction  has 
been  obtained  by  means  of  legal  process,  the  plaintiff  shonld  prove  the 
execution  and  judgment,  and  show  how  it  was  obtained.  Where  the  cove- 
nant is  particular  against  interruption  or  eviction  by  the  lessor  or  grantor, 
or  some  other  specified  person,  the  plaintiff  need  not  allege,  and  of  course 
need  not  prove  the  title  of  the  party  interrupting  or  evicting  him  (/)  (2). 

The  plaintiff  must  show  some  act  done,  or  disturbance  of  his  possession, 

which  amounts  to  a  breach  of  the  covenant.     A  mere  verbal  disturbance, 

by  prohibiting  the  tenant  of  the  covenantee  from  paying -^rent,  will  not 

amount  to  a  disturbance  (g). 

Plea  of  In  support  of  this  plea  in  excuse  for  the  non-performance  of  a  covenant 

entry  and  {\^q  defendant  must  prove  such  an  entry  or  eviction  as  was  sufficient  to 

eviction.     pj.gyent  the  performance  of  the  covenant. 

On  a  covenant  to  repair  the  dwelling-house,  proof,  under  this  plea,  of  an 
entry  into  the  back-yard  would  not  be  sufficient,  unless  it  appeared  that  his 
entry  wholly  prevented  the  defendant  from  repairing  the  house  (A). 

In  an  action  of  covenant  for  quiet  enjoyment  against  .^.,  and  any  person 
by  his  means,  title  or  procurement,  it  is  sufficient  to  prove  by  way  of  breach, 
a  claim  of  dower  by  the  wife  of  td.  (i);  or  an  entry  by  the  wife  of  .^.,  the 
latter  having  purchased  jointly  with  his  wife  [k);  or  by  the  appointee  of 
*34S  *t^.,  under  a  power  to  which  ^.  was  party  (/);  or  by  the  eldest  son  of./?., 
claiming  under  a  settlement  made  by  ^.  [m). 

Where  the  defendant  covenanted  that  he  had  noi permitted,  nor  suffered 
to  be  done,  any  act  whereby  an  estate  was  encumbered,  it  was  held  that  the 
assenting  to  an  act  which  he  could  not  prevent  was  not  a  breach  of  the 
covenant  {n). 

(d)  Tisclale  v.  Sir  W.  Essex,  Hob.  34.  Foster  v.  Pierson,  4  T.  R.  617.  Buckley  v.  Williams,  3  Lev.  325; 
LoffV,  460.  Hurd  v.  Fletcher,  1  Doug.  43.  Evans  v.  Vaughan,^  4  B.  &  C.  261.  Spencer  v.  Marriott,^  1 
B.  &  C.  457.  Brooks  v.  Humphries,^  5  Bing.  N.  C.  55;  6  Sc.  756.  Where  the  lease  contains  a  covenant 
for  quiet  enjoyment  against  the  lessor  and  those  who  claim  under  him,  the  lessee  cannot,  upon  an  eviction 
by  a  paramount  title,  recover  under  the  implied  covenant  for  general  title,  implied  in  the  word  "demise." 
Merrill  v.  Frame,  4  Taunt.  329. 

(e)  Hobson  v.  Middlcton,'^  6  B.  &  C.  295. 

(/)  Perry  v,  Edwards,  1  Str.  400.  Lloyd  v.  Tomkins,  1  T.  R.  671.  Such  a  covenant  extends  to  tortious 
acts  by  the  specified  person.  1  Str.  400.  Nash  v.  Palmer,  5  M.  «&  S.  374.  Forte  v.  Vine,  2  Roll.  R.  21; 
aSaund.  181,  a. 

ig)  1  Brownl.  81.  (h)  B.  N.  P.  165. 

(i)  Gndboit,  333;  Pal.  340.  (k)  Butler  v.  Swinnerton,  Put.  339. 

(/)  Hurd  v.  Fletcher,  1  Doug.  43.  (m)  Evans  v.  Vaughan,^  4  B.  &  C.261. 

(n)  Hobson  v.  Middleton,'^  6  B.  &  C.  295.  A  tortious  disturbance  by  a  stranger  is  insufficient.  2  Saund. 
178  (n).     Dudley  v.  Folliott,  3  T.  R.  587. 

Stephenson,^  4  Bing.  N.  C.  678.  Where  a  superior  landlord  distrains  on  an  under-tenant  by  deed,  the  latter 
cannot  sue  in  assumpsit,  but  must  resort  to  an  action  of  covenant  against  his  lessor.     Schlenker  v.  Moxey,^ 

3  B.  &  C.  789.  The  covenant  for  quiet  enjoyment  relates  to  the  assignor's  own  acts  subsequent  to  the  terms 
vesting  in  him  against  any  subleases  or  assignment  before  granted  by  the  assignor.  Per  Lord  Ellenborough. 
Barton  v.  Fitzgerald,  15  East,  542.  A  covenant  by  the  lessor,  that  the  lessee  paying  rent  shall  quietly 
enjoy,  is  not  a  conditional  covenant.     Dawson  v.  Dyer,  5  B.  &  Ad.  584. 

(1)  [See  Yelv.  30,  note  (1),  and  the  cases  there  collected.     Dalison,58,  pi.  8—110,  pi.  2.     Nash  v.  Palmer, 

4  M.  &  S.  374.  Greenby  v.  Wilcocks,  2  Johns.  1.  Folliard  v.  Wallace,  2  Johns.  395.  Kent  v.  Welsh,  7 
Johns.  258.  Patton  v.  Kennedy,  1  Marsh,  389,  ace.  A  covenant  for  quiet  enjoyment  extends  only  to  dis- 
turbances, &c.  made  by  virtue  of  rights  existing  at  the  time  the  covenant  is  made,  and  not  to  those  after- 
wards acquired.     Ellis  Sf  al.  v.  Welch,  6  Mass.  Rep.  246.] 

(2)  [The  covenant  for  qnict  enjoyment  goes  to  the  possession  and  not  to  the  title,  and  is  broken  only  by 
an  entry  and  expulsion  from  the  po.sscssion,  or  some  actual  disturbance  of  it.  Wald.ron  v.  MCarty,  3  Johns. 
471.  Kortz  v.  Carpenter,  5  Johns.  120.  See  also  Van  Slyck  v.  Kimball,  8  Johns.  198.  In  North  Carolina, 
a  recovery  in  trespass  quare  clansiim  fregit  against  the  grantee,  is  sufficient  evidence  of  a  breach  of  the 
covenant  for  quiet  enjoyment.     Williams  v.  Shaw,  2  Taylor,  197.] 
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Under  a  covenant  to  keep  a  house  in  repair,  it  is  sufficient  to  keep  it  in  Covenant 
substantial  repair,  according  to  the  nature  and  circumstances  of  the  build- to  repair. 
ing(o);  therefore  evidence  is  admissible  as  to  the  state  and  circumstances 
of  the  house  at  the  time  of  the  demise  [p). 

On  a  covenant  to  keep  in  repair  during  the  term,  an  action  may  be  brought 
during  the  term  [q).  It  is  not  sufficient  evidence  of  a  breach  of  covenant 
to  show  that  the  house  was  destroyed  by  a  tempest,  unless  the  covenantor 
has  delayed  to  repair  it  beyond  a  reasonable  time  (r). 

Upon  the  execution  of  a  bond,  the  obligee  by  deed-poll  (releasing  a  Covenant 
former  bond  payable  by  the  party's  executors,  &c.,  for  which  the  latter  had  "°t  to  sue. 
been  substituted)  covenanted  not  to  sue  on  the  latter  bond  in  the  lifetime 
of  the  obligor;  and  that  if  any  other  should  sue  in  his  name,  and  recover, 
that  the  obligee  would  pay  the  obligor,  during  his  life,  the  interest  on  the 
sum  recovered;  held,  that  it  was  no  bar  to  an  action  by  an  assignee  of  the 
bond  suing  in  the  name  of  the  obligee;  and  that,  if  the  action  had  been 
brought  for  the  benefit  of  the  obligee,  the  defendant  should  have  pleaded 
the  fraud  {s). 

Covenant  by  lessor  against  the  assignee  of  lessee,  for  non-payment  of  rent;  Covenant 
plea,  that  before  the  rent  became  due  the  defendants  assigned,  the  replication  "ot  *»  as- 
setting  forth  a  covenant  by  lessee,  his  executors  and  administrators,  not  to  ^'^"' 
assign  without  license:  held,  that  the  action  being  founded  on  privity  of 
estate,  the  obligation  ceased  when  the  privity  was  destroyed;  the  plain- 
tiff's *remedy  against  the  defendant,  if  within  the  covenant,  was  on  the     *349 
covenant  not  to  assign  {t). 

Where  the  plaintiff  declares  as  assignee  {u),  and  his  title  is  put  in  issue 

(o)  It  is  not  meant  that  tlie  iiouse  should  be  delivered  up  in  an  improved  stale,  or  that  the  effect  of  the 
elements  should  be  averted,  but  only  that  it  should  be  kept  in  the  state  in  which  it  was  before  the  demise, 
by  the  timely  expenditure  of  money  and  care.  Gutteridge  v.  Murtya.rd,  1  Mo.  &,  R.  334.  Burdett  v. 
Withers,^  7  Ad.  &  Ell.  136.  And  see  below,  tit.  Waste;  and  Auwort/i  v.  Johnson,^  5  C.  &  P.  239.  Harris 
V.  Jones,  1  Mo.  &  R.  334.  Gutteridge  v.  Munyard,  1  Mo.  &  R.  334.  A  covenant  to  repair  is  not  broken 
by  alterations  and  improvements,  where  improvements  are  contemplated  in  the  lease,  as  where  the  covenant 
is  to  keep  in  repair;  {inter  alia)  Improvements.  Doe  v.  Jones,^  4  D.  &  Ad.  126.  But  under  a  covenant  to 
repair  and  uphold  {inter  alia)  brick  walls,  the  pullingf  down  a  brick  wall,  separating  the  court-yard  from 
another  yard,  is  a  breach.  Doe  v.  Bird,'^  6  C.  &  P.  196.  So  if  a  doorway  be  broken  into  the  adjoining 
house,  it  is  a  breach  of  the  covenant  to  repair.  Doe  v.  Jackson,^  2  Starkie's  C.  93.  A  covenant  to  put  the 
premises,  within  a  reasonable  time,  in  a  state  of  habitable  repair,  and  deliver  them  up  in  such  state,  means 
such  a  state,  as  well  with  respect  to  safety  as  the  comfort  of  the  class  of  persons,  and  the  purpose  for  which 
they  were  to  be  occupied.  Belcher  v.  Mcintosh,  2  M.  &  R.  186.  A  tenant  under  a  covenant  to  repair  is 
liable  for  repairs  only;  he  is  not  liable  for  any  extra  expense,  e.  g.  for  expense  which  would  be  incurred  by 
laying  a  floor  on  an  improved  plan.  Soward  v.  Leggatlfi  7  C.  &  P.  613.  A  tenant  from  year  to  year  is 
bound  merely  to  keep  the  premises  wind  and  water  tight.  Leach  v.  Thomas,''  ?  C.  »fe  P.  327.  Under  a 
covenant  to  keep  and  leave  the  house  in  as  good  repair  as  it  was  in  at  the  time  of  making  the  lease,  the 
tenant  is  bound  only  to  do  his  best  to  keep  it  In  the  same  plight;  ordinary  and  natural  decay,  is  no  breach 
of  the  covenant.     Fitz.  Ab.  Cov.  4;  Sliepp.  Touch.  169. 

{p)  Burdett  v.  Withers,^  7  Ad.  &  Ell.  636.  Stanly  v.  Towgood,^  3  Bing.  N.  C.  4.  Mantz  v.  Goring,^°  4 
Bing.  N.  C.  451. 

{q)  Luxmore  v.  Robson,  1  B.  &  A.  584.  (r)  Shepp.  Touch.  173. 

(s)  Morley  v.  Frere,^^  6  Bing.  547. 

(<)  Paul  v.  JV«rse,i2  8  B.  &  C.  486. 

(u)  Before  the  stat.  32  Hen.  8,  c.  34,  the  action  of  deht  for  rent  lay  for  the  assignee  of  the  reversion  at 
common  law;  and  the  action  being  founded  on  privily  of  estate,  was  local.  Walker''s  Case,  3  Rep.  22,  b.; 
4  Mod.  81.  Glover  v.  Cope,  4  Mod.  80;  1  Will.  Saund.  241,  c.  in  note.  The  effect  of  the  above  statute  was 
to  transfer  a  privity  of  contract,  and  to  enable  the  assignee  of  the  lessor  to  maintain  covenant  against  the 
lessee.  Thursby  v.  Plant,  1  Will.  Saund.  237.  The  lessor  might,  at  common  law,  maintain  debt  or  covenant 
for  rent,  or  not  repairing,  or  other  covenant  running  with  the  land,  against  the  assio'nee  of  the  lessee;  but 
the  action  was  local,  as  founded  in  privity  of  estate.  VFaZA-er's  Case,  3  Rep.  22;  5  Hen.  7,  19,  a.;  1  Will. 
Saund.  241,  c,  in  note;  and  consequently  such  an  action  by  the  assignee  of  the  reversion  against  the  assijrnee 
of  the  lessee  is  also  local,  and  must  be  brought  in  the  county  wliere  the  land  lies.  Ibid.  Where  J.  B. 
seised  in  fee  conveyed  to  the  defendant  in  fee,  to  the  use  tliat  J.  B.,  his  heirs  and  assigns,  might  take  to  his 
use  a  rent  issuing  out  of  the   premises,  and  the  defendant  covenanted  with  J.  B.,  his  heirs  and  assigns,  to 
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Plea  deny,  by  one   or   more   of  the  defendant's  pleas,  he  must  prove  his  title  as 

ing  title  of  ^fieged  (.r)  (A);  whether  as  assignee  of  the  reversion,  by  proof  of  the  due 

^^'"^'  '     execution  of  the  assignment  (y);  as  assignee  of  the  estate  of  a  bankrupt, 

by  proof  of  the  several  steps  of  bankruptcy,  and  of  the  assignment  (z),  if 

an  assignment  be  essential  to  title;  as  heir  («)  of  the  covenantee;  or  as  his 

devisee  or  his  executor,  according  to  the  circumstances  of  the  case. 

The  production  of  an  original  lease  for  a  long  term,  with  proof  of  pos- 
session for  seventy  years,  affords  presumptive  evidence  of  all  mesne  assign- 
ments (b). 

Where  the  action  is  by  an  assignee  of  the  reversion  on  a  covenant  to 
pay  rent,  and  the  assignment  is  traversed,  the  plaintiff  may  either  prove 
a  conveyance  duly  and  regularly  made,  or  a  payment  of  rent  to  him  by  the 
defendant  (c). 
Plea  deny-      So  if  the  defendant,  by  one  or  more  pleas,  deny  that  he  is  bound  by  the 
M'S '^.^'■'^^"  covenant,  the  plaintiff  must  prove  the  liability  as  assignee  (c?).     Upon  a 
Iky  o'l'de-  *covenant  which  runs  with  the  land,  proof  that  (he  defendant  is  heir  will 
fendjnt.      support  a  declaration  which  charges  him  generally  as  assignee  (e). 
*350         So  the  assignee,  under  a  plea  to  that  effect,  may  show  an  assignment 
of  the  term  to  another  before  breach  (/).     Notice  of  such  assignment  to 
the  plaintiff  is  unnecessary  (^);  the  assent  of  the  assignee  will  be  pre- 
sumed (A). 

The  defendant  may  object  that  he  is  assignee  of  part  only,  where  he  is 
charged  as  assignee  of  the  whole  (i). 

pay  the  rent,  and  to  build  on  the  premises;  it  was  held  that  the  lessee  of  J.  B.  could  not  maintain  an  action 
on  either  covenant  ag;ainst  the  defendant,  for  there  was  no  privity  either  of  contract  or  of  estate.  Milnes  v. 
Branch,  5  M.  &.  S.  411.     [Lienon  v.  Ellis,  G  Mass.  Rep.  331.] 

(x)  After  a  lease  for  twenty-one  years,  the  lessee  sublet  the  premises  of  M.  for  the  term  wanting  twenty- 
one  days,  and  afterwards  assigned  all  his  interest  in  the  underlease  and  reversion  to  the  original  lessor, 
which  the  latter  assigned,  with  all  his  interest  in  fee,  to  the  plaintiff  by  way  of  mortgage;  M.  also  after- 
wards assigned  all  his  interest  in  the  term  granted  to  him,  to  the  defendants  by  way  of  mortgage,  but  the 
latter  never  entered.  Held,  first,  that  the  intermediate  interest  in  the  underlease,  carved  out  of  the  original 
lease,  still  remained  as  a  barrier  between  the  original  term  and  the  inheritance,  and  that  the  immediate  re- 
version did  not  merge  in  the  larger  estate;  secondly,  that  it  was  not  necessary  that  the  original  lessor  should 
have  been  the  grantee  of  the  whole  of  his  immediate  lessee's  reversion,  in  order  to  enable  him  to  sue  upon 
the  covenants  incident  to  that  reversion;  and  lastly,  that  the  defendants  having  received  the  lease  in  pursu- 
ance of  the  assignment  to  tliem,  they  became  legally  possessed,  and  their  legal  liability  as  assignees  could 
not  be  affected  by  any  trusts  created  in  the  deed  of  assignment;  the  plaintiffs  were  therefore  entitled  to  sue 
on  the  covenants  in  such  underlease  for  rent.     Burton  v.  Barclay,^  7  Bing.  745. 

(y)  See  tit.  Deed.  (z)  See  tit.  Bankruptcy. 

(a)  See  the  several  titles  Devisee,  Executor,  Heir,  &c. 

(b)  Earl  v.  Baxter,  2  Bl.  1228. 

(c)  Peakc's  Ev.  283,  Doe  v.  Parker,-  there  cited;  and  see  Carrick  v.  Blagrave,^  1  E.  &  B.  531. 

{d)  If  he  be  charged  as  assignee  of  the  whole,  when  in  fact  he  is  assignee  of  part  only,  the  non-joinder 
of  the  other  tenants  in  common  ought,  it  seems,  to  be  pleaded  in  abatement.  Merceron  v.  Dawson,'^  5  B.  &. 
C.  479.  In  covenant  by  the  lessor  against  the  executor  of  the  assignee  of  the  lessee,  become  insolvent,  for 
rent  accruing  subseqnenlly  to  the  death  of  such  assignee;  held,  tiiat  if  the  latter  assented  to  the  assignment 
made  under  the  7th  Geo.  4,  c.  57,  and  anted  as  tenant  of  the  premises,  his  executor  was  liable  as  represent, 
ing  the  assignee.     Abercromhie  v.  Hickman,  3  N.  &-  P.  676. 

(e)  Derisley  v.  Custance,  4  T.  R.  75. 

(/)  Where  the  defendant  proved  that  he  had  executed  the  assignment,  but  it  had  not  been  delivered  to 
the  assignee,  but  remained  in  the  hands  of  the  defendant's  solicitor,  who  had  a  lien  upon  it,  it  was  held  to 
be  snfficicnl.     Odell  v.  Wake,  3  Camp.  394. 

iff)  Pitcher  v.  Tovey,  1  Salk.  81.     Taylor  v.  Shaw,  1  B.  &  P.  21. 

(h)  Ibid.  (i)  Hare  v.  Cator,  Cowp.  766. 

(A)  (The  execution  of  a  lease  and  the  possession  of  the  defendant  is  evidence  sufficient,  ^rima  /acie,  to 
charge  a  defendant  as  assignee  for  the  non-payment  of  rent,  but  it  is  not  conclusive  on  him.  WiUiams  v. 
Woodward,  2  Wend.  487.  Lansing  v.  Van  Alstyne,  2  Wend.  563.  And  if  the  issue  is  made  upon  the 
question  whether  the  defendant  holds  as  assignee,  tlie  plaintiff  must  prove  the  assignment  to  the  defendant. 
Lansing  v.  Van  Alstyne.) 
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Where  the  plaintiff  declared  against  the  assignees  under  a  commission  of  ' 
bankrupt  against  the  lessee,  and  averred  in  the  usual  form  that  the  estate, 
right,  tiile,  &c.  of  the  lessee  came  to  the  defendants  by  assignment  thereof 
duly  made,  by  virtue  of  which  said  assignment  they  entered  into  the  de- 
mised premises,  and  were  possessed  thereof  for  the  residue,  &c.;  it  was  held, 
that  the  averment  was  not  satisfied  by  proof  that  the  assignees  had  adver- 
tised (he  lease  for  sale,  (without  stating  themselves  to  be  the  owners),  and 
without  taking  any  possession  of  the  premises  (k).  But  it  was  said  by  Lord 
Elienborough,  that  if  a  bidder  had  been  found,  and  the  defendants  had 
accepted  the  bidding,  that  would  have  been  evidence  of  their  assent  to  take 
to  the  premises.  And  where  the  assignees  of  a  bankrupt  paid  rent,  not  as 
tenants,  but  for  the  purpose  of  preventing  a  distress  upon  the  premises 
where  the  bankrupt's  goods  remained,  under  a  protest  that  they  did  not 
mean  to  adopt  the  term,  unless  upon  a  trial  made  it  should  be  found  to  be 
valuable,  and  the  premises  were  put  up  to  sale  with  the  plaintiff's  concur- 
rence, it  was  held  that  they  were  not  liable  to  covenant  for  rent,  although 
they  had  kept  the  keys  of  the  premises  for  four  months,  no  application 
having  been  made  to  them  to  deliver  them  up  (/). 

*If  the  plaintiff  state  the  particulars  of  the  defendant's  title,  they  must,  if    *35i 
traversed,  be  proved  as  laid  {m).     But  under  a  general  allegation,  it  is  sufTi- 
c'lent  prima  facie  evidence  to  prove  payment  of  rent  or  possession  by  the 
defendant  (n). 

Proof  of  possession  by  the  defendant,  or  of  payment  of  rent,  is  prima  facie 
proof  that  he  is  assignee.  But  still  the  defendant  may  show  that  the  title 
is  in  another,  and  prove  that  he  is  under-tenant  only,  even  though  the 
reversion  of  but  one  day  be  left  in  the  original  lessee  (o).  So  the  devisee 
of  the  equity  of  redemption,  the  legal  estate  being  in  a  mortgagee,  is  not 
liable  to  a  covenant  running  with  the  land  (p).  So  he  may  show  that  he 
is  but  appointee,  and  as  being  in  by  the  appointor,  not  liable  on  a  covenant 
binding  on  assigns  (q).     But  an  actual  entry  or  possession  is  not  essential 

(k)  Turner  v.  Richardson  and  another,  7  East,  335.  See  also  1  Esp.  C.  234?  and  see  Page  v.  Godden,^ 
2  Starkie's  C.  209.  Where  a  party  assigned  all  his  property  in  trust  for  his  creditors,  and  the  assij^nees, 
shortly  after,  advertised  the  property  assigned  for  sale,  including  a  lease,  for  which  there  being  no  bidder, 
they  tendered  the  key  of  the  premises;  held,  that  the  words  of  the  assignment  being  large  enough  to  include 
leasehold  interests,  it  was  a  question  for  the  jury  whether,  after  the  defendants  were  aware  of  the  existence 
of  the  lease,  they  had  so  dealt  with  the  property  as  to  make  themselves  assignees  of  it,  and  liable  to  the 
covenants;  but  not,  if  they  had  done  no  more  than  fairly  try,  by  putting  up  the  lease  for  sale,  whether  any 
benefit  could  be  made  of  if.  Carter  v.  Warne,^  1  M.  &  M.  479.  And  see  Wheeler  v.  Bramah,  3  Camp. 
340.  Hanson  v.  Stevenson,  1  B.  Si.  Ad.  303;  and  Clarke  v.  Hume,3  1  Ry.  &  M.  207.  In  order  to  charge 
the  assignees  of  a  bankrupt,  some  evidence  must  be  given  of  their  acceptance  of  the  lease;  see  6  G.  4,  c.  16, 
s.  75  Copeland  v.  Stephens,  1  B.  &  A.  593.  The  allowing  the  bankrupt  to  carry  on  the  trade  upon  the 
premises  for  the  benefit  of  creditors,  under  the  occasional  superintendance  of  the  assignee,  is  an  acceptance, 
although  the  assignee  by  letter  to  the  landlord,  disclaim  the  acceptance.  Clarke  v.  Hume,^  1  Ry.  &  M. 
207.  So  where  assignees,  chosen  on  the  8th,  suffered  the  bankrupt's  cows  to  remain  on  the  premises  tilt  the 
10th,  during  which  time  they  were,  however,  milked  by  order  of  the  assignees,  who  had  received  the  key 
of  the  premises  from  the  messenger.  Welsh  v.  Myers,  4  Camp.  368.  See  further  Hastings  v.  Wilson,< 
Holt's  C.  290.  Hanson  v.  Stevenson,  1  B.  «fc  A.  303.  It  has  been  held,  that  the  provisional  assignee  of  an 
insolvent  must  be  taken  to  have  consented  to  accept  the  property.  Crofts  v.  Pick,^  1  Bing.  354.  Doe  v. 
Andrews,^  4  Bing.  348.  Under  the  Insolvent  Acts,  53  G.  3,  c.  102,  and  1  G  4,  c.  119,  the  permanent 
assignees  are  not  bound  to  accept  it.  See  the  stat.  7  G.  4,  c.  57,  s.  93,  and  1  &  2  Vict.  c.  110,  ss.  37  &  50. 
A  trustee  under  an  assignment  for  the  benefit  of  creditors  has  a  reasonable  time  for  consideration  whether  he 
will  take  the  lease.     Carter  v.  Warne,^  M.  <&  M.  479. 

(Z)  Wheeler  v.  Bramah,  3  Camp.  340;  and  now  see  the  statute  6  Geo.  4,  c.  16,  s.  75.  [See  Hanson  v. 
Stevenson,  I  B.  &  A.  303.] 

(m)  Turner  v.  Eyles,  3  B.  &  P.  461.  (n)  Doe  v.  WtlUams,''  6  B.  &  C.  41. 

lo)Holford  V.  Hatch,  Doug.  178.     Hare  v.  Calor,  Cowp.  766. 

(p)  Mayor,  Sfc.  of  Carlisle  v.  Blamire,  8  East,  487. 

Iq)  Roach  v.  Wadhain,  6  East,  289.     Where  the  contract  for  the  purchase  of  leasehold  premises  amounted 

>Eng.  Com.  Law  Reps.  iii.  358.    2/rf.  xix.  336.    s/J.  xxi.  417.    •*/</.  iii.  107.     ^Id.  \\u.M5.     6/d.  xiii.  460. 
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to  render  the  assignee  of  the  whole  term  of  a  lease  liable  to  the  covenant 
for  payment  of  rent  (r). 

If  the  plaintiff  charge  the  defendant  through  a  variety  of  deeds,  instead 
of  charging  him  generally  by  virtue  of  divers  mesne  assignments,  and  these 
be  put  in  issue  by  the  plea,  the  plaintitf  must  prove  the  deeds  as  stated  (s). 
In  respect  of  a  defence  on  the  ground  of  illegality  of  contract,  there  is  no 
difference  between  a  contract  by  parol  and  one  under  seal  (/). 

Under  the  plea  of  release  (which  must  be  by  deed),  it  must  be  proved 
that  the  release  was  executed  subsequently  to  the  breach  of  covenant 

In  covenant  for  non-repair,  the  defendant,  it  is  said,  may  examine  the 
plaintiff's  witnesses  generally  as  to  the  state  of  the  premises  at  the  time  of 
the  demise,  but  not  as  to  particular  defects,  and  when  they  arose  (u). 

A  plea  of  expulsion  to  a  declaration  on  covenant  for  non-payment  of 
rent,  is  not  supported  by  evidence  of  a  mere  trespass  (x).  But  an  expul- 
sion from  part  suspends  the  whole  rent  (y). 

The  evidence  peculiar  to  the  pleas  of  Accord  and  Satisfaction,  Infancy,  is 
treated  of  elsewhere,  under  the  proper  titles. 

*35o  ^COVERTURE.     See  HUSBAND  AND  WIFE. 

CRIMINAL  CONVERSATION. 

The  plaintiff,  in  an  action  for  criminal  conversation  with  his  wife,  must 
prove,  1st.  The  marriage;  2dly.  The  fact  of  adultery;  3dly.  It  is  usual  to 
adduce  evidence  iti  aggravation  of  damages. 
Marriage.  1st.  His  Marriage. — The  plaintiff  must  prove  a  marriage  in  fact;  proof 
of  cohabitation  and  reputation  are  insufficient  {z)  (1).  But  this  is  the  only 
instance  in  civil  cases  in  which  such  evidence  is  insufficient,  and  the  excep- 
tion in  this  case  is  founded  partly  on  the  consideration  that  the  proceeding 
is  of  a  penal  nature,  and  partly  as  a  rule  of  policy  and  convenience,  to  pre- 

only  to  an  equitable  agreement,  and  there  was  no  legal  assignment,  it  was  held  that,  being  equitable  assignee 
of  the  whole  interest,  the  obligation  was  co-extensive  with  that  interest,  and  that  the  purchaser  was  liubje  to 
indemnify  the  plaintiff,  the  equitable  assignor,  against  all  damages  incurred  by  reason  of  breaches  of  cove- 
nant on  the  lease  subsequent  to  the  date  of  the  agreement.     Close  v.  Wilberforce,  1  Beav.  112. 

(r)  Williams  v.  Bosanguet,^  1  B.  &  B.  238,  overruling  Eiilon  v.  Jaques,  Doug.  438.  See  7  T.  R.  312; 
Stone  V.  Evans,  Woodfall's  L.  &.  T.  c.  3,  s.  15;  Co.  Litt.  46.  b.;  1  Ld.  Kaym.  367.  Grattan  v.  Biggies,  4 
Taunt.  766.  But  it  seems  that  in  order  to  charge  an  executor  as  assignee,  it  must  be  proved  that  he  entered 
on  the  premises.     Tilney  v.  Norris,  1  Ld.  Raym.  553. 

(s)  3  B.  &  P.  461. 

{t)  In  covenant  for  rent,  it  is  a  good  plea  that  the  premises  were  let  for  the  express  purpose  of  being  used 
for  drawing  oil  of  tar  or  pitch,  contrary  to  the  provisions  of  the  Building  Act.  Gas-light  and  Coke  Com.' 
pany  v.  Turner,  5  Bing.  N.  C.  666;  7  Sc.^778;  6  Bing.  N.  C.  324.  On  an  agreement  for  relinquishment  of 
a  trade  for  a  consideration,  and  covenant  against  exercising  at  any  time  thereafter  the  trade  of  a  common 
carrier  to  and  from  certain  places,  held  that  the  Court  could  not  enter  into  the  reasonableness  of  the  restraint 
in  respect  of  the  consideration,  nor  declare  the  covenant  void  bv  reason  of  the  restriction  being  unlimited. 
Archer  v.  Marsh,^  6  Ad.  &  Ell.  (Q.  B.)  959;  and  2  Nev.  &,  P.  562.  Also  Hitchcock  v.  Coker,*  6  Ad.  &  Ell. 
438;  overruling  Horner  v.  Graves,''  7  Bing.  735.  A  covenant  in  a  lease  of  a  brewe-ry,  that  the  lessor  would 
not  carry  on  the  trade  during  the  demise,  is  void,  as  being  an  instrument  of  trade.  Hinde  v.  Gray,  1  Sc.  N. 
S.  123.     But  see  Archer  v.  Marsh,  and  Hitchcock  v.  Coker,  supra. 

(u)  Young  v.  Mantz,  6  Sc.  277.     See  Stanley  v.  Towgood,  3  Sc.  313;  and  3  Bing.  N.  S.  4. 

(x)  Hodgkin  v.  Queenborough,  Willes,  131.     B.  N.  P.  177. 

(y)  Co.  Litt.  148.  b.     Walker's  Case,  3  Rep.  22.  b. 

(z)  Morris  v.  Miller,  4  Burr.  2057.  The  reason  assigned  by  Lord  Mansfield  is,  that  otherwise  parties 
might  be  liable  to  such  actions  on  evidence  made  by  the  plaintiff"  who  brings  the  action.  In  an  action  for 
criminal  conversation,  the  plaintiff  and  his  wife  being  Quakers,  the  register  of  their  marriaofe  and  proof  of 
its  having  been  celebrated  according  to  the  forms  of  that  society,  held  sufficient.  Deane  v.  Thomas,  1  M.  & 
M.  361.  In  an  action  for  criminal  conversation,  the  letters  of  the  wife  to  her  husband  and  others  are  admis- 
sible in  evidence  to  show  the  state  of  the  wife's  feelings,  although  they  may  also  state  that  which  would  not 
strictly  be  evidence.     Willis  v.  Bernard,^  8  Bing.  376. 

(1)  {Kibby  v.  Rucker,  1  Marsh,  391,  ace] 
•Eng.  Com.  Law  Reps.  V.  72,   2jd.xxxv.2Gi.    3M  xxxiii.  254.    -i/t;.  xxxiii.  98.   »/dxx.310.    ^Jd.xxi.S25. 
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vent  the  setting  up  of  pretended  naarriages  for  bad  purposes  (a).    Even  the 
defendant's  admission  of  the  fact  has  been  said  to  be  insufficient  (6). 

The  defendant  was  surprised  at  a  lodging  with  the  plaintiti's  wife,  and 
on  being  asked  where  Major  Mo)'7'is's  wife  ws.s,  he  answered,  "  in  the 
next  room;"  this  was  holden  to  be  insufficient,  for  it  was  nothing  more  than 
a  confession  of  the  reputation  that  she  went  by  the  name  of  the  plaintiff's 
wife,  and  not  a  confession  of  the  fact  of  marriage  (c). 

Where,  however,  the  defendant  has  seriously  and  solemnly  recognized  the 
marriage,  it  seems,  upon  principle,  that  his  acknowledgment  is  admissible 
evidence  of  the  fact  (d)  (1). 

Since  the  action  is  against  a  wrong-doer,  it  seems  to  be  sufficient  to  prove 
*a  marriage  according  to  any  religion,  as  in  the  case  of  Anabaptists,  Quakers  *353 
and  Jews  (e).  The  evidence  to  prove  a  marriage,  in  fact,  which  will  be 
more  fully  considered  hereafter  (/),  usually  consists  in  proving  an  examined 
copy  of  the  register,  and  in  the  testimony  of  some  one  who  was  present  at 
the  ceremony,  or  who  can  identify  the  parties,  by  evidence  of  their  signa- 
tures in  the  register  (^).  So  the  identity  may  be  proved  by  other  circum- 
stances sufficient  to  satisfy  the  jury;  such  as  that  a  wedding  dinner  was 
given  upon  the  occasion  of  the  marriage;  that  the  lady  left  her  house  for 
the  purpose  of  being  married,  and  afterwards  was  known  and  addressed  by 
her  husband's  name  (h)  (A). 

2dly.   The  fact  of  Adultery. — The  evidence  of  this  fact,  which,  from 

(a)  4  Burr.  2057,     Birt  v.  Barloio,  Doug.  102. 

(/))  Peake's  L,  Ev.  358.     Birt  v.  Barlow,  Doug.  162.     But  see  tit.  Admission. — Polygamy. 

(c)  Morris  v.  Miller,  Burr.  2057;  B.  N.  P.  27.  In  strictness,  however,  and  upon  general  principles,  it  is 
difficult  to  exclude  such  evidence  from  the  consideration  of  the  jury.  To  rely  upon  such  evidence  to  prove 
a  fact,  the  circumstances  of  which  are  peculiarly  within  the  plaintiff's  own  knowledge,  and  consequently 
whore  better  proof  might  be  had,  and  to  substitute  for  it  the  mere  declaration  of  the  defendant,  which  may 
be  founded  on  nothing  more  than  the  mere  assertion  of  the  parlies  themselves,  would  fully  warrant  the 
highest  degree  pf  suspicion  and  jealousy,  so  as  to  induce  the  jury,  on  the  recommendation  of  the  Court,  to 
require  better  evidence.  Still  cases  may  occur  where  evidence  resting  on  the  same  foundation,  but  merely 
stronger  in  degree,  would  be  not  only  evidence,  but  almost  conclusive  of  the  fact.  Suppose,  for  instance, 
that  in  some  other  proceeding  where  it  was  necessary  to  prove  the  same  marriage,  the  present  defendant  had 
made  an  affidavit  setting  forth  all  the  circumstances  of  the  marriage,  and  that  he  was  himself  present  at  the 
ceremony,  could  it  be  said  that  such  evidence  would  not  be  most  cogent  to  prove  the  fact  of  marriage?  And 
yet  it  would  be  evidence  of  the  same  class  with  the  former,  and  its  admissibility  would  rest  on  no  other  basis 
than  any  other  assertion  made  by  the  defendant  would  do.  (Vide  supra,  tit.  Admissions;  Rigg  v.  Curgenven, 
2  Wils.  399;  and  Lord  Ellenborough's  observations  in  Dickenson  v.  Coicard,  1  B.  &  A.  679;  where  he  says, 
"  I  take  it  to  be  quite  clear,  that  any  recognition  of  a  person  standing  in  a  given  relation  to  others  is  prima 
facie  evidence,  against  the  person  making  such  recognition,  that  such  relation  exists.")  These  observations, 
which  are  made  for  the  purpose  of  preserving  the  entirety  of  a  general  principle,  regard  the  theory  rather 
than  the  practice  in  such  cases;  for  it  is  quite  clear  that  a  jury  would  be  fully  warranted  in  refusing  to  find 
the  fact  of  marriage  upon  evidence  so  slight,  when  evidence  so  much  better  might  be  adduced. 

(d)  See  the  last  note,  and  supra,  20. 

(e)  B.  N.  P.  28,  cites  Woolston  v  Scott,  per  Dennison,  J.  at  Thetford,  where  the  plaintiff  was  an  Anabaptist, 
and  recovered  500/.  See  Ganerv.  Lady  Lanesborough,  Peake's  C.  17.  But  it  was  formerly  doubted  whether 
it  was  not  necessary  to  prove  that  the  marriage  was  celebrated  according  to  the  rites  of  the  church. 

(/)  Tit.  Marriage. — Polygamy. 

(g-)  In  consequence  of  an  expression  by  Mr.  J.  Buller,  in  the  case  of  Birt  v.  Barlow,  a  doubt  has  been 
raised  whether,  if  the  original  register  be  produced,  the  subscribing  witnesses  ought  not  to  be  called.  This 
doubt  seems  to  be  wholly  destitute  of  foundation;  the  object  of  such  proof  is  not  to  bind  a  party  by  the  con- 
tents of  an  instrument,  but  merely  to  prove  the  identity  of  the  parties;  and  therefore  the  objection  does  not 
arise,  that  evidence  is  adduced  to  authenticate  the  instrument  different  from  that  which  the  parties  have 
themselves  constituted. 

(A)  See  Birt  v.  Barlow,  Doug.  162. 

(1)  {Therefore  the  declaration  of  the  defendant,  that  he  knew  A.  B.  was  married  to  the  plaintiff,  and  that 
with  full  knowledge  of  that  fact  he  had  seduced  and  debauched  her,  may  be  given  in  evidence  in  proof  of  the 
marriage.     Forney  v.  Hallacher,  8  Serg.  &  Rawle,  159.J 

(A)  (Marriage  is  a  civil  contract,  and  may  be  completed  in  any  words  of  the  present  tense,  without  regard 
to  form.  Hantz  v.  Sealy,  6  Binn.  405.  But  general  reputation  is  no  evidence  of  marriage  in  an  action  for 
criminal  conversation.     Weaver  v.  Cryer,  1  Dev.  337.) 
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Fact  of      its  very  nature,  is  usually  circumstantial  {i),  must  be  sufficient  to  satisfy  the 

adultery,    j^^^y  ^j^  ^\^^i  an   adulterous  intercourse  has  actually  taken  place  (1)  (^). 

Proot  of  familiarities,  however  indecent,  is  insufficient,  if  there  be  reason  to 

apprehend,  from  the  fact  of  the  parties  being  interrupted,  or  on  any  other 

circumstance,  that  a  criminal  conversation  has  not  actually  taken  place. 

The  nature  of  the  proofs  upon  this  head  are  too  obvious  to  require  speci- 
fication. They  usually  consist  in  evidence  of  indecent  familiarities  between 
the  parties  (k);  their  elopement;  their  passing  as  man  and  wife  at  the  inn; 
of  the  season,  frequency  and  privacy  of  their  meetings,  and  of  all  other  cir- 
cumstances attending  their  intercourse,  and  indicating  the  nature  of  it  (2). 
Where  a  discovery  has  been  made  by  a  servant,  it  is  of  importance  to 
show  that  it  was  promptly  conmiunicated  to  the  party  injured;  if  it  was  not 
made  till  after  a  quarrel  or  dismissal  from  the  service,  or  after  a  long  inter- 
val, the  evidence  labours  under  great  suspicion. 

Letters  written  by  the  defendant  to  the  wife  frequently  afford  strong 
evidence  of  the  nature  of  their  intercourse  (/), 

Where  the  statute  of  limitation  has  been  pleaded  so  as  to  exclude  the 
recovery  of  damages  for  adulterous  intercourse,  which  took  place  at  a 
greater  distance  of  time  than  six  years  previous  to  the  commencement  of 
the  action,  it  has  been  held  that  anterior  acts  of  adultery  are  still  evidence 
for  the  purpose  of  showing  the  nature  of  the  connection  .which  subsisted 
within  the  six  years  {m). 
*354  *The  confession  of  the  wife  will  be  no  evidence  against  the  defendant  (n); 
but  a  discourse  between  the  wife  and  the  defendant  is  evidence  (o),  as  also 
are  letters  written  by  the  defendant  to  the  wife. 
Damages,  3dly.  Evidence  of  Damage. — There  is  no  case  in  which  the  damages 
depend  more  upon  the  particular  circumstancs  of  the  case  than  in  the  action 
for  adultery.  The  injury  to  the  husband  in  the  dishonour  of  his  bed — the 
alienation  of  his  wife's  affections — the  destruction  of  his  domestic  comforts, 
and  the  suspicion  cast  upon  the  legitimacy  of  her  offspring,  is  usually  visited 
with  considerable  damages  where  there  has  been  no  fault  on  the  part  of 
the  plaintiff.  It  is  a  trite  observation,  that  such  a  loss  does  not  admit  of 
any  pecuniary  estimate  or  compensation;  this  is  true:  but  on  the  other 
hand,  such  damages,  if  not  an  adequate  retribution,  constitute  the  only 

(i)  In  the  Causes  Celebres,  torn.  18,  p.  451,  the  law  of  England  on  this  subject  is  thus  caric;itured:  "Les 
preuves  de  Tadultere  des  femmes  sont  trds  difficiles:  il  faut  que  le  mari  puisse  prouver  qu'il  a,  comnie  dit. 
Madame  Pernelle  du  Tartuffe,  vu  de  ses  propres  yeux:  autrement  il  n'est  pas  ecoute." 

(j)  Presumptive  evidence  of  the  fact  is  sufficient  in  the  Ecclesiastical  Courts.  See  Loveden  v.  Loveden, 
2  Hag.  Con.  2.  The  only  general  rule  that  can  be  laid  Aov/n  upon  the  subject  is,  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of  a  reasonable  and  just  man  to  the  conclusion;  per  Sir 
W.  Scott,  lb.  And  see  Chambers  v.  Chambers,  I  Hagg.  Con.  444.  Williams  v.  Williams,  lb.  299.  Elwes 
V.  Elwes,  lb.  277.     Cadocran  v.  Cadogan,  2  Hagg.  Con.  4.     Wood  v.  Wood,  4  Hagg.  Eccl.  Rep.  138  (n). 

{k)  Duke  of  Norfolk  v!  Germaine,  8  St.  Tr.  27.  (Z)  B.  N.  P.  28. 

(m)  Duke  of  Norfolk  v.  Germaine,  8  St.  Tr.  27. 

(n)B.N.  P.  28.     Baker  \.Morley,Gm\dha]],  1139. 

(0)  Ibid.  So  letters  written  by  tiie  wife  to  the  defendant  and  received  by  him,  would,  coupled  with  his 
conduct  after  tlie  receipt,  be  evidence  against  him.  See  the  observations  of  Sir  W.  Scott,  Loveden  v.  Love- 
den, 2  Hagg.  52. 

(1)  [The  same  evidence  that  would  warrant  a  divorce  for  adultery  would  probably  be  sufficient  to  support 
an  action  for  criminal  conversation.  With  respect  to  the  former.  Sir  William  Scott  says,  direct  evidence  of 
the  facts  is  not  required,  but  the  rule  is,  that  there  must  be  such  proximate  circumstances  proved,  as  on  their 
own  nature  and  tendency  satisfy  the  legal  conviction  of  the  court,  that  the  criminal  act  has  been  committed. 
Williams  v.  Williams,  1  Haggard's  Rep,  299.  Elwes  v.  Elioes,  ibid.  278.  See  Torre  v.  Summers,  2  Nott. 
&  M'Cord,  207.] 

(2)  [When  the  injury  is  stated  to  have  been  committed  within  certain  days,  proof  of  improper  freedom 
must  first  be  given  within  the  limited  period,  before  evidence  of  the  act  at  a  different  time  can  be  received. 
Gardner  v.  Madeira,  2  Ycales,  4CG.] 

(>)  (What  is  sufficient  proof  of  adultery,  on  a  petition  for  divorce.  Gould  v.  Gould,  2  Aikens,  180.  Ban. 
dall  V.  Ranfiall,  4  Grcenlcaf,  326.     Anderson  v.  Anderson,  Id.  100.) 
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one  wliich  the  law  can  award;  and  the  impossibility  of  giving  full  redress 
is  a  bad  reason  for  giving  none,  and  for  depriving  morality  of  one  of  its 
safeguards. 

Evidence  in  aggravation  usually  consists  in  showing  the  rank  and  qua-  Evidence 
lity  of  the  plaintiff;  the  condition  of  the  defendant;  that  he  was  received  by  in  aggra- 
the  plaintiff  as  a  friend  or  relation;  that  he  was  dependent  on  the  plaintiff; ^'^'^'°"' 
that  he  was  a  man  of  fortune  and  condition;  that  the  plaintiff  and  his  wife, 
previous  to  the  seduction,  lived  upon  terms  of  affection  and  domestic  com- 
fort. For  this  purpose  general  evidence  (p)  is  admissible  by  any  witness 
acquainted  with  the  family,  who  can  testify  to  their  demeanour  and  con- 
duct, and  to  the  terms  on  which  they  lived.  Letters  written  by  the  wife 
to  the  plaintiff  previous  to  any  suspicion  of  a  criminal  intercourse  are  also 
admissible  with  the  same  view;  but,  in  order  to  obviate  all  suspicion  of 
collusion  in  such  case,  it  is  essential  to  give  reasonable  evidence  to  show 
that  the  letters  had  existence  at  the  time  (q);  as  by  proof  that  the  wife,  at 
the  time  of  writing,  showed  or  read  them  to  a  witness  (r);  and  it  is  desir- 
able, under  such  circumstances,  to  explain  the  reason  of  the  wife's  living 
apart  from  the  husband  at  the  time  when  she  wrote  such  letters  (s).  But 
it  does  not  appear  to  be  essential  to  give  such  explanatory  evidence  where 
there  is  no  ground  to  suspect  collusion  (t)  (I). 

The  wife's  letters  to  a  third  person,  written  before  suspicion  of  the  cri- 
minal intercourse,  are  also  admissible,  although  they  contain  facts  which 
are  not  in  themselves  admissible  evidence  (u). 

The  opinion  which  a  witness  has  formed  of  the  wife's  affection  for  her 
husband,  from  the  anxiety  which  she  has  expressed  for  him,  and  her  mode 
of  speaking  of  him  during  his  absence,  is  also  evidence  to  the  same  end  (v). 

Proof  of  a  settlement,  and  provision  for  the  children,  is  also  evidence  in 
aggravation  (x). 

*The  representation  made  by  the  wife  to  her  husband  on  the  eve  of  her     ^355   - 
elopement  is  admissible,  as  part  of  the  res  gestse,  in  order  to  remove  all 
suspicion  of  connivance  on  the  part  of  the  husband  (3/). 

The  plaintiff  cannot  go  into  general  evidence  of  the  wife's  good  conduct 
until  an  attempt  has  been  made  to  impeach  it  {z). 

The  defendant,  under  the  general  issue,  will  be  entitled  to  enter  into  any  Evidence 
evidence  to  disprove  the  marriage,  or  the  fact  of  adultery,  or  to  show  that  for  defend- 
ihe  plaintiff  has  sustained  no  injury  in  law  or  fact.     It  has,  in  one  instance,  ^"'' '"  ^^^' 
been  held  that  the  defendant  might  prove  the  plaintiff's  connection  with 
other  women  after  his  marriage,  in  bar  of  the  action  (a);  but  in  a  subse- 

(;))  Ld.  Ellenborough,  in  Trelawney  v.  Coleman,  1  B.  &  A.  90,  is  reported  to  have  said,  "What  the  hus- 
band and  wife  say  to  each  other  is  evidence  to  show  their  demeanour  and  conduct."  But  qu.  whether  the 
evidence  in  such  case  ought  not  to  be  general. 

(9)  Trelawney  v.  Coleman,^  2  Starkie's  C.  191;  1  B.  &  A.  90.  Edwards  v.  Crock,  4  Esp.  C.  39.  Willis  v. 
Bernard,^  8  Bing.  376. 

(r)  Ibid.     Edwards  v.  Crock,  4  Esp.  C.  39.  (s)   Trelawney  v.  Coleman,^  2  Starkie's  C.  191. 

(t)  Ibid.  (m)    Willis  v.  Bernard,^  8  Bing.  376. 

(v)  Ibid. 

[x)  B.  N.  P.  27.  Evidence  of  the  amount  of  the  defendants  property  is  not  admissible  with  a  view  to 
damages;  per  Alderson,  B.  James  v.  Beddington,^  6  C.  &  P.  589.  Contra,  1  Selw.  N.  P.  25.  See  tit. 
Marriage. 

(y)  Hoare  v.  Allen,  3  Esp.  C.  276.  (z)  See  tit.  Character. 

(a)  By  Ld.  Kenyon,  in  Wyndham  v.  Ld.  Wycomb,  4  Esp.  C.  16.  Siurt  v.  Marquis  of  Bla'ndford,  there 
cited. 

(1)  fin  Pennsylvania,  the  husband  cannot  support  this  action,  after  an  agreement  of  separation  made 
with  his  wife — if  such  agreement  be  voluntary  on   his  part,  and  not   constrained.     Fay  v.  Derstler,  2 

Yeates,  278.} 
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quent  case  (b),  it  was  decided  that  the  fact  went  in  mitigation  of  damages 

only. 

The  defendant  may  show  in  mitigation  (he  misconduct  of  the  plaintiff, 
in  respect  of  illicit  connection  with  other  women  (c),  or  ill  treatment 
of  the  wife;  that  he  turned  her  out  of  doors,  and  refused  to  maintain 
her  (d). 

It  was  laid  down  by  Lord  Mansfield  as  clear  law,  that  if  a  woman  be 
suffered  lo  live  as  a  prostitute  with  the  privity  of  her  husband,  and  a  man 
be  thereby  drawn  into  criminal  conversation,  no  action  will  lie:  it  is  a 
damage  without  an  injury.  But  if  it  be  not  with  the  husband's  privity,  it 
will  only  go  to  the  damages,  let  her  be  ever  so  profligate.  And  Pratt,  C.  J., 
declared  himself  to  be  of  the  same  opinion,  in  a  similar  case,  about  the 
same  time  (e). 

So  if  the  criminal  connection  can  be  shown  to  have  taken  place  with  the 
husband's  privity  and  consejii,  ihe  action  will  not  be  maintainable  (/); 
for  a  plaintiff'  cannot  be  allowed  to  recover  damages  in  a  court  of  justice 
grounded  on  his  own  turpitude;  and  besides,  the  maxim  applies  volenti  non 
Jit  injuria. 

In  one  case  it  was  held  {g),  that  proof  that  the  husband  and  his  wife 
*356  were  ^parted  upon  articles  of  separation,  was  a  bar  to  the  action;  but  in  a 
latter  case,  the  propriety  of  that  decision  has  been  doubted.  And  at  all 
events,  where  the  husband  does  not,  by  the  articles  of  separation,  renounce 
all  future  intercourse  and  society  with  his  wife,  and  all  assistance  to  be 
derived  from  her  in  respect  of  the  education  of  his  children,  the  separation 
will  not  be  a  bar  to  the  action  (A). 

{h)  Bromley  v.  Wallace,  4  Esp.  C.  237.  (c)  Bromley  v.  Wallace,  4  Esp.  C.  237. 

{d)  B.  N.  P.  27.  A  witness  Ciiiled  lo  prove  the  previous  hannony  of  the  husband  and  wife,  may  be  cross- 
examined  as  to  declarations  made  by  her  previous  to  the  adultery,  of  ill  usage  by  him.  Winter  v.  Wroot, 
1  Mo.  &  R.  404. 

{e)  Smith  v.  Allison,  Sittingrs  at  West.  cor.  Ld.  Mansfield,  after  Trin.  5  Geo.  3,  B.  N  P.  27.  But  in  a 
previous  case  of  Gibber  v.  Sloper,  (per  Lee,  C.  J.,  ciied  B.  N.  P.  27,)  it  was  holden  that  the  action  lay, 
although  the  privity  and  consent  of  the  husband  to  the  defendant's  connection  with  the  wife  were  fully 
proved. 

(/)  B.  N.  P.  27.  Hodges  v.  Windham,  Pcake's  C.  39.  Duherley  v.  Gunning,  4  T.  R.  655.  The  plain- 
tiff  is  entitled  to  recover,  unless  he  is  shown  to  have  been  in  some  degree  a  party  to  his  own  dishonour,  by 
giving  a  general  license  to  the  wife  to  conduct  herself  generally  as  she  pleased  towards  men,  or  lo  have 
assented  to  the  particular  instance,  or  to  have  renounced  totally  and  permanently  all  advantage  from  her 
society;  all  which,  as  well  as  the  amount  of  damages  for  the  loss  of  the  society  of  such  a  person,  are  ques- 
tions for  the  jury.  Winter  v.  Henn,^  4  C.  &  P.  494.  And  even  where  the  husband  had  never  published  his 
marriage,  and  only  occasionally  visited  her,  whilst  living  with  her  mother  as  an  unmarried  daugliter,  and 
permitted  her  to  receive  the  visits  of  other  men,  and  to  follow  a  profession  particularly  exposed  to  danger; 
held,  that  such  circumstances  were  only  in  mitigation  of  damages,  and  not  in  bar  of  the  action.  Calcraft 
V.  Lord  Harborovgh,^  4  C.  &  P.  499.  In  Trevanion  v.  Daubuz,  Bodmin  Sum.  Assizes,  1834.  Roscoe  on 
Evidence,  482.  Patteson,  J.  told  the  jury  that  the  neglect  or  misconduct  of  the  husband  was  only  matter 
of  mitigation,  but  that  if  his  conduct  was  occasioned  by  a  desire  to  get  rid  of  his  wife,  if  he  had  thereby 
encouraged  the  advances  of  the  defendant,  and  testified  a  desire  lo  throw  her  away,  they  would  properly 
find  for  the  defendant;  and  see  Winter  v.  Henn,^  4  C.  &,  P.  498.  Howard  v.  Burtonwood,  1  Sel.  N.  P.  10. 
Hoare  v.  AUfv,  Sel.  N.  P.  11.     3  Esp.  C.  276. 

(g)  Weedon  v.  Timbrel,  5  T.  R.  357.  Bartelot  v.  HuwTce,  Peake's  C.  7.  In  the  latter  case  the  husband 
and  wife  had  been  separated  by  articles,  and  Lord  Kenyon  said,  that  if  the  parties  were  separated  by  mutual 
consent  at  the  time,  he  was  of  opinion  that  the  husband  could  not  maintain  the  action,  for  it  was  impossi- 
ble to  receive  any  injury  by  losing  the  society  of  a  wife  whom  he  had  already  abandoned;  but  proof  being 
given  of  adultery  previous  to  the  separation,  the  plaintiff  had  a  verdict.  In  Hodges  v.  Windham,  Peake's 
C  39,  the  parties  living  apart  under  articles  of  separation  at  the  time  of  the  adultery,  Lord  Kenyon  himself 
said,  that  he  doubted  on  the  question,  but  allowed  the  case  to  proceed,  taking  a  note  of  the  objection.  Lord 
EUenborough,  in  Chambers  v.  Cavljield,  6  East,  248,  infra,  note  (A),  said,  that  he  did  not  consider  the  ques- 
tion as  concluded  by  the  case  of  Weedon  v.  Timbrel;  and  Abbott,  C.  J.,  in  Graham  v.  Wigley,  2  Roper's 
Husband  and  Wife,  323,  2d  ed.,  held  that  a  voluntary  separation  without  deed,  so  that  a  suit  was  still  main- 
tainable lor  restitution  of  conjugal  rights,  was  no  bar. 

(A)  Chambers  v.  Caulfield,  6  East,  244. 
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Mere  separation  for  the  sake  of  convenience,  as  where  the  parties  are 
servants  in  different  families  {i),  is  no  bar;  neither  is  any  voluntary  separa- 
tion without  deed  (k). 

Tiie  defendant  may  show,  in  mitigation  of  damages,  that  the  wife  had  Evidence 
before  eloped,  or  had  been  connected  with  others;  that  she  had  borne  a ^"'^^'^^^°.^: 
bastard  before  marriage  (/};  that  slie  iiad  been  a  prostitute  previous  to  hergation. 
connection  with  the  defendant  (m)-,  that  she  was  a  woman  of  loose  conduct, 
and  notoriously  bad  character;  that  she  made  the  first  overtures  and  ad- 
vances to  the  defendant  (/i)  (A);  that  his  means  and  expectations  are 
inconsiderable. 

Where,  on  cross-examination  of  the  plaintiff's  witnesses,  it  was  insinu- 
ated that  the  plaintiff  had  left  his  wile  abroad  against  her  will;  a  letter 
written  by  her  on  that  occasion,  and  before  the  crimuial  acquaintance  with 
the  defendant  commenced,  was  held  to  be  admissible  evidence  (o). 

Evidence  aimed  against  the  previous  character  and  conduct  of  the  wife 
is  obviously  of  a  dangerous  nature,  and  not  to  be  resorted  to,  unless  it  be 
of  a  strong  and  decisive  cast;  a  failure  in  the  attempt  to  affect  the  character 
of  the  wife  at  a  time  previous  to  the  criminal  intercourse,  would  probably 
increase  the  amount  of  the  damages  very  considerably. 

A  declaration  made  by  the  wife  at  the  time  of  eloping  from  the  husband, 
that  she  fled  through  fear  of  personal  violence,  is  evidence  in  an  action, 
against  the  adulterer  (p). 

The  letters  of  the  wife  to  the  defendant  are  not  in  general  evidence  for 
*the  latter  (q).     Where,  however,  they  were  written   previously  to  any 
illicit  intercourse,  they  may  be  admissible  for  the  purpose  of  showing  soli-     *357 
citation  by  the  wife  (r). 

The  recovery  against  another  defendant,  in  respect  of  a  similar  cause  of 
action,  which  accrued  during  the  same  period,  is  no  bar  to  the  action  (s). 

CRUELTY  TO  ANIMALS,  5  &  6  Will.  4,  c.  59. 

CUSTOM  (t). 

Customs,  with  a  view  to  the  present  object,  may  be  classed,  1.  As  the  Different 
general  and  ancient  customs  of  the  realm;  2.  Particular  local  customs;  3,  kinds  of. 

(i)  Edwards  v.  Crock,  4  Esp.  C.  39. 

{k)  Per  AbboU,  C.  J  ,  in  Graham  v.  Wigley,  2  Roper's  Husb.  and  Wife,  323,  2d  ed.  supra,  note  (/). 

(0  Roberts  v.  Malston,  per  Willes,  C.  J.,  Hereford,  1745;  B.  N.  P.  296. 

{m)  B.  N.  P.  27.  But  it  is  there  also  laid  down,  tiiat  the  defendant  cannot  give  evidence  of  the  general 
reputation  of  licr  being  or  having  been  a  prostitute,  for  that  may  liave  been  occasioned  by  iier  familiarity 
with  the  defendant;  though,  perhaps,  having  laid  a  foundation,  by  proving  her  being  acquainted  with  other 
men,  such  general  evidence  may  be  admitted.  But  acts  of  misconduct  by  the  wife  with  others  after  the 
adultery  are  not  admissible.     Per  Ld.  Kenyon,  Elsam  v.  Fawcett,  2  Esp.  C.  562, 

(n)  Elsam  v.  Fawcett,  2  Esp.  C.  562;  1  Sel.  N.  P. ^5.  Gardiner  v.  Jadis,  I  Sel.  N.  P.  25.  [See  Torre  v. 
Summers,  2  Nott  &.  M'Cord,  267.] 

(0)   Willis  v.  Bernard,^  8  Bing.  376. 

{p)  Per  Ld.  Elienborough,  6  East,  188.  Here  the  evidence  is  admissible,  because  it  explains  the  nature 
of  the  act;  the  general  rule  is,  that  her  unconnected  declarations  are  not  evidence  on  either  side.  Wins- 
more  v.  Greenback,  Willes,  577. 

(9)  Baker  v.  Morley,  B.  N.  P.  28.  (r)  Elsam  v.  Fawcett,  2  Esp.  C.  562. 

(s)  Gregson  v.  M'Taggart,  1  Camp.  415. 

(t)  Prescription  is  always  personal,  and  made  in  the  name  of  a  certain  person  and  his  ancestors,  and 
those  whose  estate  he  hath;  custom  is  local,  and  alleged  in  no  person,  but  that  within  a  manor,  »Slc.  is  such 
a  custom,  and  that  serves  for  those  who  cannot  prescribe  in  their  own  name,  because  not  in  the  name  of  any 
person  certain  as  inhabitant  of  a  town,  &c.     Foiston  v.  Crachroode,  4  Co.  31. 

(A)  {Norton  v.  Warner,  9  Day,  172.  The  rank  and  condition  of  the  plaintiff  in  life,  cannot  be  given  in 
evidence  in  an  action  for  criminal  conversation,  to  increase  or  diminish  the  damages,  but  evidence  of  un- 
kind treatment  by  him  of  his  wife,  produced  by  drunkenness  or  otherwise,  is  admissible.     Ibid.) 
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General 
customs. 


Local 
customs. 


*35S 


Mercantile  customs,  which  are  not  part  of  the  ancient  law,  but  have  been 
ingrafted  into  it;  4.  Customs,  or  rather  usages,  which  are  so  common  and 
prevalent  as  to  afford  a  presumption  of  their  adoption  as  matter  of  contract 
in  particular  instances. 

It  would  be  foreign  to  the  present  purpose  to  observe  upon  the  first  of 
these  classes.  Such  customs  constitute  a  large  portion  of  the  lex  non  scripta, 
or  common  law  of  the  land.  These  are  not  matter  of  evidence;  where  a 
doubt  arises  concerning  them,  it  is  to  be  resolved  by  the  Judges  in  the 
several  courts  of  justice.  They  are,  to  use  the  language  of  Sir  W.  Black- 
stone,  the  depositaries  of  the  laws,  the  living  oracles  who  must  decide  in 
all  cases  of  doubt,  and  who  are  bound  by  oath  to  decide  according  to  the 
law  of  the  land  (w). 

2dly.  Particular  customs  which  affect  the  inhabitants  of  particular  dis- 
tricts. 

The  customs  of  Gavelkind  nwA  Borough  English  are  noticed  by  the  law 
without  proof  (tj),  but  other  private  customs  must  be  pleaded  and  proved. 
The  customs  of  London  differ  from  others  in  point  of  trial.  If  the  existence 
of  the  custom  be  brought  in  question,  it  is  not  tried  by  a  jury,  but  by  cer- 
tificate from  the  lord  mayor  and  aldermen  by  means  of  the  recorder  [x), 
unless  the  corporation  be  interested  in  the  custom,  as  where  they  claim  a 
right  of  taking  toll,  and  then  they  are  not  allowed  to  certify  in  their  own 
behalf(^). 

In  order  to  establish  a  particular  local  custom  before  a  jury,  it  must  be 
shown  that  it  has  existed  so  long  that  the  memory  of  man  runneth  not  to 
the  contrary;  for  if  it  appear  to  have  originated  within  time  of  legal  memory, 
that  is,  since  the  beginning  of  the  reign  of  Richard  I.,  it  is  not  a  good  cus- 
tom (z). 

Next  it  must  appear,  that  the  usage  has  been  continued;  for  if  there  be 
any  chasm  or  interruption  of  the  right  within  the  time  of  legal  memory, 
there  must  have  been  a  revival  or  beginning  within  the  time  of  legal  memory, 
which  will  avoid  the  custom.  But  an  interruption  in  the  possession  or  en- 
joyment only,  though  for  10  or  20  years,  will  not  destroy  the  custom;  as,  if 
*the  inhabitants  of  a  parish  have  a  customary  right  of  watering  their  cattle 
at  a  certain  pool,  the  custom  is  not  destroyed,  although  they  do  not  use  it 
for  10  years,  it  only  becomes  more  difficult  to  be  proved;  but  if  the  right 
be  discontinued,  though  but  for  a  day,  the  custom  is  at  an  end  (a).  It  must 
also  have  been  peaceable,  and  acquiesced  in,  and  not  subject  to  contention 
and  dispute;  for  since  customs  originate  in  common  consent,  their  being 
immemorially  disputed  at  law,  or  otherwise,  is  a  proof  that  such  consent 
was  wanting. 

Customs  must  also  be  reasonable,  or  rather,  taken  negatively,  must  not 
be  unreasonable  (1),  which,  according  to  Sir  Edward  Coke  {b),  is  not  to  be 
always  understood  of  every  unlearned  man's  reason,  but  of  artificial  or 
legal  reason,  warranted  by  authority  of  law;  upon  which  account  a  custom 
may  be  good,  though  the  particular  reason  of  it  cannot  be  assigned,  for  it 
sufficeth,if  no  good  legal  reason  can  be  assigned  against  it  (c)  (A). 


(u)  1  Comm.  69.     A  custom  which  runs  through  the  whole  land  is  the  common  law.     Per  Littleton,  J.; 
Y.  B.    8  Ed.  4,  18,  19. 

(r)  Co.  Litt.  175.  (x)  Cro.  Car.  516. 

(y)  Hob.  85. 

(z)  1  Bl.  Comm.  Introd.  s.  3;  2  Roll.  269, 1.  10,  45.     See  tit.  Prkscription. 

(o)  1  Com.  Int.s.  3.  (i)  I  Inst.  62. 

(c)  1  Com.  Int.  s.  3;  1  Inst.  62.     A  custom  that  none  but  a  freeman,  or  the  widow  or  partner  of  a  free- 


(1)  [See  Freary  Sf  al.  v.  Cook,  14  Mass.  Rep.  488.     Gallatin  v.  Bradford,  1  Bibb,  209. 

(A)  (A  usage  of  plaisterers  to  charge  one-half  part  of  the  size  of  the  windows,  where  the  price  agreed 
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To  consiitnte  a  legal  custom,  it  is  not  only  necessary  that  its  existence  Requisites 
should   be  established  by  evidence,  and  also  that  it  should  be  reasonable, of. 
but  that  it  should  be  certain,  compulsory,  and  consistent  {d). 

The  usual  evidence  of  custom  consists  in  acts  of  usage  within  the  know- 
ledge and  experience  of  living  witnesses;  upon  wliich  alone,  and  without 
the  aid  of  more  remote  evidence  of  a  documentary  or  traditionary  nature, 
the  presumption  of  a  custom  may  be  built  (e). 

It  consists  also  in  the  proof  of  court-rolls,  customaries,  and  other  ancient 
writings,  the  nature  and  force  of  which,  in  ihe  proof  of  curtomary  descents 
and  tenures,  have  already  been  considered  {f);  and  also  in  reputation  and 
traditionary  declarations,  and  in  such  decrees,  judgments,  and  other  docu- 
ments *as  fall  witliin  the  general  principle  on  which  reputation  is  admis-  *359 
sible  (g). 

With  respect  to  reputation  and  traditionary  declarations,  as  applied  to  proof  by 
the  proof  customs,  some  rules  are  to  be  observed  which  have  already  been  reputation, 
noticed. 

1st.  They  must  be  supported  by  evidence  of  the  exercise  of  such  right 
or  custom  (A);  2dly,  must  be  of  a  public  nature  (/);  3dly,  derived  from 

man,  shall  sell  by  retail  in  a  city  or  the  suburbs,  is  valid.  Mayor  of  York  v.  Welbanlf,^  4  B.  &  A.  438. 
Where  there  is  a  custom  to  exclude  foreigners  from  exercising  a  trade  witliin  a  corporation,  a  bye-law  to 
support  the  custom,  whicli  gives  a  penalty  to  any  but  the  corporation,  is  bad.  Totlerdell  v.  Glazhy,  2  VVils. 
266.  A  custom  is  good  for  a  tenant  to  have  a  way-going  crop.  Wigglesworth  v.  DalHson,  I  Doug.  201; 
that  he  may  leave  the  way-going  crop  in  the  barn,  Beavan  v.  Delahay,  1  H.  B.  5;  that  t)cec!i  shall  be 
deemed  to  be  timber,  Aubrey  v.  Fisher,  10  East,  446.  A  custom  for  the  churchwardens  to  set  up  monu- 
ments in  a  church  without  the  consent  of  the  rector  or  ordinary  is  illegal.  Beckwilh  v.  Harding,  1  B.  &-  A. 
508.  See  also  Fryer  v.  Johnson,  2  Wils.  28.  So  is  a  custom  to  appoint  separate  churchwardens  and  over- 
seers, and  make  separate  rates  for  a  borough  within  a  parish,  and  tiie  rest  of  the  parish.  R.  v.  Gordon,  I  B. 
&,  A.  524.  So,  though  a  custom  for  all  the  inhabitunts  of  a  parish  to  play  at  all  kinds  of  lawful  games,  at 
all  seasonable  times,  within  a  particular  close,  is  good,  such  a  custom  for  all  persons  for  the  time  being, 
being  in  the  same  parish,  is  bad.  Fitch  v.  Rowling,  2  11.  B.  393.  So  a  custom  for  poor  and  indigent  house- 
holders, living  witliin  a  particular  district,  to  cut  and  carry  away  rotten  boughs  and  branches,  cannot  be 
supported,  the  description  of  persons  being  too  vague.  Selby  v.  Robinson,  2  T.  R.  758;  and  see  Steel  v. 
Houghton,  1  H.  B.  51.  Worlledge  v.  Maning,  1  H.  B  53,  n.;  R.  v.  Price,  4  Burr.  1925.  See  tit.  Manor. 
A  custom  contrary  to  the  principles  of  resulting  trust  is  bad.  Lewis  v.  Lewis,  2  M.  &  R.  449.  To  seize 
and  burn  unwholesome  meat  is  good.  Vaughan  v.  Howard,  1  Mod.  202;  2  Mod.  56.  So  for  a  leet  jury  to 
destroy  measures  found  by  them  to  be  false,  is  lawful.  Wilcock  v.  Windsor,^  3  B.  «fc  Ad.  43.  A  custom  for 
the  lord  of  a  manor  to  inclose  without  limit,  is  bad.  Arlett  v.  Ellis,^  7  B.  &  C.  346.  And  a  custom  de- 
priving the  rector  of  his  common-law  right  when  not  immemorial,  cannot  be  established  by  mere  long 
usage;  nor  will  an  allegation  of  a  custom  "in  parishioners"  to  elect  be  supported  by  evidence  of  the  exercise 
by  "parishioners  paying  church  rates."     Arnold  v.  Bishop  of  Bath  and  Wells,-*  5  Bing.  316;  1  B.  &  Ad.  605. 

(d)  See  1  Bl.  Comra.  78,  9. 

(e)  Usage,  though  it  be  not  ancient,  which  is  admissible  and  unopposed  by  opposite  evidence,  is  usually 
conclusive.     R.  v.  Hoyle,  6  T.  R.  430. 

(/)  See  Copyhold;  and  Vol.  I.  Ind.  tit.  Custom. 

ig)  B.  N.  P.  295.     R.  V.  Eriswell,  3  T.  R.  709.     Morewood  v.  Wood,  14  East,  327,  n. 

{h)  Vol.  L  Ind.  tit.  Custom. 

(i)  Ibid.;  and  Weeks  v.  Sparke,  there  cited,  1  M.  «fe  S.  679;  B.  N.  P.  295.  Because,  according  to  Lord 
Kenyon,  all  mankind  being  interested  in  the  subject,  it  is  to  be  presumed  that  they  will  be  conversant  with 
and  discourse  together  about  it,  which  cannot  apply  to  private  prescription.     14  East,  327,  n. 

on  includes  the  cost  of  materials,  is  unreasonable  and  bad.  Jordan  et  al.  v.  Meredith,  3  Yeates,  318.  A 
usage  in  a  particular  place,  for  masters  of  vessels  stranded  there,  to  sell  the  cargo  when  there  is  no  necessity 
for  the  sale,  can  have  no  validity.  Bryant  v.  Commonwealth  Ins.  Co.,  6  Pick.  131.  So  also  a  custom  to 
take  anything  from  another's  land,  is  not  a  lawful  custom.  Waters  v.  Lilly,  4  Pick.  145.  But  a  custom  of 
masters  of  ships  engaged  in  the  whaling  business,  to  enter  into  a  species  of  partnership  which  is  termed 
mateship,  is  a  reasonable  custom,  and  a  contract  made  conformably  to  it  is  binding  upon  the  owners,  unless 
prohibited  by  them.  Baxter  v.  Rodman,  3  Pick.  435.  So  also  that  freight  money  in  a  particular  voyage, 
is  the  perquisite  of  the  master.  Halsey  v.  Brown,  3  Day,  346;  or  that  gin  may  be  stowed  on  deck  at  the 
shipper's  risk.  Barber  v.  Brace,  3  Conn.  Rep.  9.  But  evidence  of  a  custom  of  persons  travellmg  in  the 
same  direction,  for  the  leading  carriage  to  incline  to  the  right,  the  other  making  the  transit  at  the  same  time 
to  the  left,  cannot  control  tlie  general  law  that  a  traveller  may  use  the  middle,  or  either  side  of  a  public  road 
at  his  pleasure,  and  is  not  bound  to  turn  aside  for  another  travelling  in  the  same  direction,  provided  there  be 
convenient  room  to  pass  on  the  one  hand  or  the  other,  although  it  is  the  duty  of  the  leading  traveller  to  yield 
reasonable  accommodation.     Bolton  v.  Colder,  1  Watts,  360.) 

'Eng.  Com.  Law  Reps.  vi.  479.     ^Id.  xxiii.  29.     ^Id.  xiv.  53.     ^Id.  xv.  459. 
VOL.  II.  47 


359  CUSTOM  OF  MERCHANTS. 

persons  likely  to  know  the  facts  {k);  4thly,  must  be  general  (/);  5thly,  must 
be  free  from  suspicion  (m). 
By  court-        The  entry  by  homage  on  the  court-roll  is  evidence  to  prove  a  custom 
rolls.  within  the  manor,  although  there  be  no  evidence  of  the  exercise  of  that 

custom  in  any  particular  instance;  for  it  is  the  solemn  opinion  of  the  ho- 
mage, delivered  upon  oath  upon  being  convened  to  inquire  into  the  point, 
and  founded  on  all  the  information  which  tradition  and  personal  observa- 
tion can  give  them  {n).  So  an  ancient  writing  found  amongst  the  court-rolls 
of  a  manor,  and  delivered  down  from  steward  to  steward,  and  purporting 
to  be  ex  essensu  omnium  tenentium,  is  evidence  to  prove  a  customary 
mode  of  descent,  as  that  the  lands  shall  descend  to  the  eldest  sister  where 
there  is  no  son  or  daughter  (o). 

It  has  been  held  that  a  single  instance  of  a  surrender  in  fee  by  a  tenant 
in  special  tail  of  a  copyhold  estate,  was  (being  unresisted  by  other  evidence) 
evidence  to  prove  a  custom  within  the  manor  to  bar  entails  by  surrender, 
although  the  surrenderor  had  not  been  dead  twenty  years  [p). 
Custom  of      In  general,  the  custom  of  one  manor  or  other  district  {q)  is  not  admissible 
different     (q  prove  the  existence  of  the  same  cnstom  in  another  manor,  for  without 
districts.    gQj^-jg  general  connecting  link  the  existence  of  the  custom  in  one  place  affords 
no  presumption  of  the  existence  of  a  similar  custom  in  another.    But  if  the 
custom  in  question  be  a  particular  incident  to  some  general  tenure  which  is 
common  to  two  manors  or  districts,  then  the  existence  of  the  incident  cus- 
tom in  one  is  evidence  of  its  existence  in  the  other  also  (r);  otherwise  a 
custom  in  one  parish  is  no  evidence  of  the  existence  of  the  same  cnstom 
in  an  adjoining  parish  (5);  and  the  custom  in  one  archdeaconry  is  not 
admissible  to  show  that  the  same  usage  prevails  in  another  archdeaconry  {t). 
Where  the  issue  was  upon  a  custom  in  the  borough  of  Hastings,  which, 
was  stated  to  be  one  of  the  Cinque-ports,  it  was  held  that  a  customal  was~ 
evidence  which  represented  the  custom  to  exist  in  each  of  the  Cinque-ports, 
*360    although  it  was  *urged  that  it  was  not  admissible  to  prove  a  custom  alleged 
to  be  the  custom  of  Hastings  and  not  co-extensive  with  the  Cinqne-ports  [ii). 
So,  in  some  instances,  where  an  analogy  arises  from  the  nature  of  the 
subject-maiter,  one  cnstom  may  be  evidence  to  prove  another;  as  with 
respect  to  the  right  of  soil  in  fen  lands,  or  the  profits  of  mines  [x).  Where 
the  question  was  as  to  the  right  of  a  copyholder  in  fenny  and  marshy  lands 
to  dig  up  the  lord's  soil  for  turf,  evidence  was  admitted  of  the  custom  in 
an  adjacent  manor. 
Mercantile      3dly,  The  Customs  of  Merchants,  or  Lex  Mercatoria. — These  are,  in 
customs,     strictness,  a  branch  of  the  general  law  of  England.  For  although  the  learned 
writer  of  the  Commentaries  has  classed  the  Customs  of  Merchants  under  the 
same  head  with  Local  Customs  {y),  they  are  very  different  in  many  essential 
respects,  particularly  in  the  following:  they  are  general  and  binding  on  all 
without  proof,  and  it  is  not  necessary  that  they  should  have  prevailed  for 
time  beyond  legal  memory,  and  they  may  be  valid,  although  inconsistent 

(it)  Vol.  I.  Ind.  tit.  Custom.  (/)  Ibid.     B.  N.  P.  295. 

(m)  Ibid.  (n)  5  T.  R.  26. 

(o)  Denn  v.  Spray,  1  T.  R.  466.  \p)  Roe  v.  Jeffrey,  2  M.  &  S.  92,  supra. 

{q)  Where  there  was  no  evidence  of  the  existence  by  custom,  for  the  Crown  to  have  the  feudal  right  of 
primer  seisin,  or  Vannee  dc  succession,  upon  a  fief,  being  one  of  the  five  great  fiefs  in  Jersey;  held,  that  it 
could  not  be  supported,  the  existence  of  such  a  right  in  one  country  affording  no  inference  in  favour  of  it  in 
another;  and  parties  claiming  such  a  feudal  burden  are  bound  to  establish  by  custom  in  the  country  where 
it  is  sought  to  be  established.     Attorney-General  v.  Symonds,  1  Knapp,  390. 

(r)  Duke  of  Somerset  v.  France,  Str.  65-2;  3  Keb.  90;  Fost.  41,  44;  Doug.  495;  Cowp.  808. 

(«)  Furneaux  v.  Hutchins,  Cowp.  808. 

(0  Ruding  V.  Newell,  Sir.  933;  Fost.  41;  Doug.  495. 

(u)  Moore  v.  Tke  Mayor,  6^c.  of  Hastings,  10  St.  Tr.  Append.  137. 

{x)  Per  Lord  Hardwicke,  2  Atk.  189.  (y)  1  Comm.  75;  Winch.  24. 
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with  the  old  common  law.  This  system  of  customs  is  of  mercantile  inven- 
tion and  practice,  and  has  been  ingrafted  into  the  common  law  for  the 
benefit  of  trade  and  cosrimerce.  It  is  cnrious  to  observe  the  process  by 
which  those  rules,  which  were  in  the  first  instance  adopted  by  merchants 
for  their  own  convenience,  have  become  embodied  with  the  common  law; 
and  it  is  useful  to  do  so  in  order  to  distinguish  between  those  mercantile 
customs  which  have  been  thus  introduced,  and  others  which  are  not  already 
recognized  by  the  law,  but  which  may  nevertheless  be  established  by  proof, 
and  others  again  which  may  be  used  in  evidence  for  the  sake  of  the  pre- 
sumptions which  they  afford  as  to  the  intention  of  the  parties  in  particular 
instances. 

General  mercantile  customs,  which  have  frequently  become  the  subject 
of  legal  investigation  in  the  course  of  evidence,  when  ascertained  by  long 
experience  to  be  of  public  use  and  utility,  are  at  last  recognized  and  adopted 
by  the  law  without  further  proof.  It  would  be  evidently  fruitless  and 
nugatory  to  go  on  requiring  the  same  proof  of  usage  in  every  particular 
instance  (1).  Hence  that  custom  or  usage  which  was  at  first  but  evidence 
of  the  intention  of  the  parties  becomes  at  last  a  general  rule  of  law;  and 
this  has  happened  in  some  instances  even  where  the  mercantile  custom  has 
been  inconsistent  with  the  rules  oi  common  law,  as  in  the  instance  of  bills 
of  exchange  [z)  (2). 

When  such  general  customs  have  been  adopted  and  recognized  by  the 
law,  they  are  no  longer  subject  to  variation  according  to  new  practices  and 
devices  introduced  by  merchants  (A). 

It  is  a  mistake  to  suppose  that  the  law,  in  recognizing  the  lex  wzerca/o- Not  subject 
ria^  adopts  it  subject  to  all  the  new  fashions  of  merchants,  or  liable  to  be  ^p^^ria- 
explained  toties quotiesh^  \\\q\x  practice  and  understanding  on  the  subject. 
Such  evidence  may  indeed  be  applicable  where  no  general  rule  has  been 
established,  and  is  frequently  received  for  such  purposes;  but  it  may  belaid 
down  as  a  general  position,  that  where  a  mercantile  rule  has  become  part 
of  *the  general  law,  no  evidence  of  usage  can  be  received  to  contradict  or     *361 
alter  it,  any  more  than  such  evidence  would  be  admissible  to  impugn  any 
other  rule  of  common  law. 

Thus  in  the  case  oi  Edie  v.  East  India  Company  («),  where  the  ques- 
tion was  whether  a  bill  of  exchange  indorsed  to  C.  without  the  addition  of 
the  words  ^'•or  order. ^  was  negotiable,  it  was  held  that  evidence  was  inad- 
missible to  show  that  by  the  custom  of  merchants  such  an  instrument  was 
not  negotiable,  the  Courts  having  already  decided  in  two  instances  in  the 
affirmative  (<?/).  In  that  case  Mr.  J.  Foster  said,  "Much  has  been  said 
about  the  custom  of  merchants,  but  the  custom  of  merchants,  or  law  of 
merchants,  is  the  law  of  the  kingdom,  and  is  part  of  the  common  law. 
People  do  not  sufficiently  distinguish  between  customs  of  different  sorts;  the 
true  distinction  is  between  general  customs  (which  are  part  of  the  common 

(«)  Tlie  history  of  these  instruments  affords  a  singular  instance  of  the  tendency  of  such  customs  to 
ingraft  themselves  into  the  common  law.  Formerly  the  Courts  would  not  recognize  the  custom  of  merchants 
with  respect  to  any  but  foreign  bills  of  cxcliange;  they  then  relaxed  in  favour  of  inland  hills  drawn  by  mer- 
chanls;  and  finally  held  that  the  custom  was  binding  upon  all.  It  is  usual  even  at  this  day  to  describe  a  bill 
of  exchange  to  have  been  drawn  according  to  the  custom  of  merchants,  although  the  necessity  of  proof,  or 
even  of  the  allegation,  has  long  been  exploded. 

(a)  Burr.  1216. 

(fc)  Moore  v.  Manning,  Comyns,  311.  Acheson  v.  Fountain,  I  Str.  557.  [Homer  v.  Dorr,  10  Mass.  Rep. 
26.  Henry  v.  Risk  Sf  al.  1  Dallas,  265.  Sloever  v.  Whitman,  6  Binncy,  417.  Bowen  v.  Jackson,  Circuit 
Court,  April,  1807.     Wharton's  Digest,  262.] 


(1)  [Consequa  v.  Willing  Sf  al.  1  Peters'  Rep.  230.] 

(2)  [Barber  v.  Brace,  3  Conn.  Rep.  9.] 
(A)  (Branch  v.  Brmnley,  1  Call.  127.) 
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law),  and  local  customs,  which  are  not  so.  This  custom  of  merchants  is 
the  general  law  of  the  kingdom  ;  part  of  the  common  law  ;  and  therefore 
ought  not  to  have  been  left  to  the  jury  after  it  had  been  settled  by  judicial 
determinations."  And  in  the  case  of  Pillans  v.  Van  Mierop  (c).  Lord 
Mansfield  said  a  witness  cannot  be  admitted  to  prove  the  law  of  mer- 
chants. 

A  custom,  however  prevalent  it  may  be  amongst  merchants,  must  be 
sanctioned  by  the  Courts  as  reasonable,  before  it  can  be  considered  as  a 
general  and  legal  custom  {d)  (A).  In  the  case  of  Haivkins  v.  Cardy  (e), 
the  plaintiff  alleged  a  special  custom  amongst  merchants  in  the  declaration, 
to  which  the  defendant  demurred,  and  thereby  admitted  the  existence  of 
the  custom,  when  the  Court  held  that  the  custom  was  void,  and  gave  judg- 
ment for  the  defendant. 

If  a  mercantile  custom  be  insisted  upon  which  the  law  has  not  recognized, 
or  if  there  be  a  doubt  as  to  the  existence  of  the  custom,  it  is  proper  to  prove 
it  as  a  fact  by  evidence  (/)  (B).  Such  a  custom  must  be  proved  by  evi- 
dence of  facts,  and  not  by  mere  speculative  opinions  [g)  (C);  by  means  of 
witnesses  who  have  had  frequent  and  actual  experience  of  the  custom  (A). 
The  testimony  of  those  who  speak  from  report  only  and  not  from  parti- 
cular instances  within  their  own  knowledge,  if  receivable  at  all,  is  of  no 
weight  [i). 

4thly,  Customs  or  usages  which  are  not  recognized  by  the  law  of  the  land, 
but  which  may  be  used  as  presumptive  evidence  (^)  (1)  as  to  the  intention 
of  the  parties  in  particular  instances. 

Where  parties  have  not  entered  into  any  express  and  specific  contract,  a 
*presumption  nevertheless  arises  that  they  meant  to  contract  and  to  deal 


Common 

usage; 

Presump. 

tions  from. 
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(c)  Burr.  1669.     [Thomas  v.  O'Hara,  1  Rep.  Conn.  Ct.  306.] 

(rf)   Todd.  V.  Rekl^  4  B.  &  A.  210.  (c)  Carlh.  466;  1  Ld.  Raym.  130. 

(/)  By  VVilmot,  J.,  2  Burr.  1228.  Where  a  plaintiff,  a  ship-broker,  claimed  half  commission  as  reason- 
able  compensation  for  having  done  all  in  his  power  to  procure  tlie  hire  of  the  ship,  a  memorandum  for  the 
charter-party  having  been  signed,  but  the  contract  went  off,  and  the  ship  got  employed;  held,  that  the  alleged 
custom  not  being  proved,  he  qould  not  maintain  the  action.     Read  v.  Rann,^  10  B.  &  C.  438. 

By  the  custom  of  London,  a.  ship-broker  is  not  entitled  to  charge  for  trouble  in  procuring  a  charter  for  a 
ship,  where  the  treaty  goes  off  and  the  contract  is  incomplete,  although  it  goes  off  through  the  act  of  the 
owner.     Broad  v.  Thomas,^  7  Bing.  99;  and  4  C.  &  P.  338. 

{g)  Per  Foster,  J.,  Edie  v.  The  East.  India  Company,  Doug.  519. 

(A)  Skinn.54,  pi.  7;  Burr.  1228;  Doug.  519. 

(t)  Per  Lord  Kenyon,  C.  J.,  Savill  v.  Barchard,  4  Esp.  C.  53.    [  Thomas  v.  O'Hara,  1  Rep.  Conn.  Ct.  306.] 

(k)  If  there  be  a  general  usage  to  de;il  with  common  carriers  in  their  way  (i.  e.  for  a  general  lien),  all 
persons  dealing  in  the  trade  are  supposed  to  contract  with  them  on  the  footing  of  tlie  general  practice,  adopt- 
ing the  general  lien  into  their  particular  contract.  Per  Lord  Ellenborough,  C.  J.  in  Rvshforth  v.  Hadjield, 
6  East,  519.  A  custom  which  runs  through  the  whole  land  is  the  common  law.  Per  Littleton,  J.,  Y.  B.  8 
Ed.  4,  18. 

(A)  (To  make  a  custom  or  usage  of  trade  obligatory  as  a  law  of  that  trade,  it  must  be  certain,  uniform, 
reasonable,  and  sufficiently  ancient  to  be  generally  known.  United  States  v.  Duval,  1  Gilpin,  356.  Harris 
V.  Carson,  7  Leiijli,  632.  Buck  v.  Grimshaw,  1  Edw.  140.  But  usages  among  merchants  should  be  sparingly 
adopted  as  rules  of  law  by  courts  of  justice,  as  they  are  often  founded  upon  mere  mistake,  and  in  want  of 
comprphensive  views  of  the  full  bearing  of  principles.  Donnell  et  al.  v.  Columbian  Insurance  Co.,  2  Sumner's 
C.  C.  R.360.) 

(B)  (Usa2:e  is  generally  admissible  to  show  that  a  transaction  was  not  usurious.  Dunham  v.  Day, 
13  Johns.  R.  40.  Crump  v.  Trytitle,  5  Leigh,  251.  So  also  to  prove  that  by  the  custom  of  trade  in 
Philadelphia,  on  the  purchase  and  sale  of  cotton,  the  vendor  must  answer  the  vendee  for  any  latent  defect, 
thoujjh  there  be  neither  warranty  nor  fraud  on  the  part  of  the  vendor.  Snowden  v.  Warder,  3  Rdwh, 
101,  Gibson,  C.  J.  dissenting.  See  also  Sewell  v.  Gibbs,  1  Hall,  602.  So  also  to  prove  a  usage  of  commis- 
pion  merchants,  in  the  city  of  New  York,  to  effect  insur;ince  on  goods  consigned  to  them  for  sale  on  com- 
mission, without  express  orders  from  their  consignors.     De  Forest  v.  Fulton  Ins.  Co.,  1  Hall,  84.) 

(C)  (Austin  v.  Williams,  2  Ohio  Rep.  64.) 

(1)  [Evidence  of  the  nsngc  of  sportsmen  is  admissible.  Morgan  v.  Richards,  1  Brown's  Rep.  171.  Loring 
V.  Gurney,  5  Pick.  Rep.  15.] 
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according  to  the  general  usage,  practice  and  understanding,  if  any  such 
exist,  in  relation  to  the  suhject  matter  (/)  (A).  Thus  in  an  action  on  a 
policy  of  insurance,  evidence  is  admissible  to  show  the  custom  of  a  parti- 
cular branch  of  trade,  for  every  insurer  is  presumed  to  be  acquainted  with 
the  practice  of  the  trade  in  which  he  insures,  although  it  has  been  but  re- 
cently established  {m),  and  the  usage  has  existed  but  for  a  year. 

Although  the  custom  of  one  manor  be  not  evidence  to  prove  the  existence 
of  a  similar  custom  in  a  different  one,  yet  the  case  is  different  where  the 
question  concerns  a  particular  branch  of  trade  {n),  for  then  it  seems  that  the 
manner  of  carrying  on  trade  at  one  place  may  be  evidence  of  the  mode  of 
carrying  it  on  at  another.  Thus  in  an  action  on  a  policy  on  a  ship  on  a 
fishing  voyage  to  Labrador,  evidence  of  the  custom  in  the  Newfoundland 
trade  was  admitted  to  prove  that  there  had  been  no  unnecessary  delay  in 
unloading  the  cargo  (o). 

Where  an  agreement  between  parties  is  general  or  doubtful,  the  custom 
and  usage  of  the  country  in  which  it  was  made  are  frequently  evidence  of 
the  terms  upon  which  the  parties  meant  to  contract  ;  for  in  the  one  case, 
their  silence  raises  a  presumption  that  they  intended  to  be  governed  by  the 
usual  course  of  dealing,  in  such  cases,  prevalent  in  the  neighbourhood;  and 
in  the  latter,  it  is  reasonable  to  mppose  that  they  intended  to  use  the  du- 
bious term  in  that  sense  in  which  it  was  generally  understood,  either  in  the 
neighbourhood,  or  in  the  particular  course  and  habit  of  dealing  to  which 
the  agreement  relates.  Thus  a  tenant  from  year  to  year  generally  is  bound 
to  manage  the  land  in  a  husbandlike  manner,  according  to  the  custom  of 
the  country  {p).  So,  although  in  general  six  months  notice  is  necessary  to 
determine  a  tenancy  from  year  to  year  of  lands,  a  longer  may  be  necessary, 
or  a  shorter  sufficient,  according  to  the  custom  of  the  country,  without  any 
express  contract  to  that  effect  [q).  So  where  the  terms  of  the  hiring  of  a 
servant  are  doubtful,  they  may,  it  seems,  be  explained  by  the  custom  as  to 
hiring  servants  in  that  country  [r). 

So,  where  the  tenant's  time  of  entry  is  doubtful,  the  usage  and  custom  of 
the  country  as  to  the  time  of  entry  is  evidence  {s).  And  even  where  the 
contract  is  special,  and  by  deed,  evidence  of  custom  is  admissible  to  estab- 
lish rights  consistent  with  and  consequent  upon  the  stipulations  in  the 
contract:  as  to  show  ihat  a  tenant  under  a  lease  is  entitled  to  an  away-going 
crop,  according  to  the  custom  of  the  country  {t)  (B);  or  that  a  heriot  is  due 
by  custom  on  the  death  of  a  tenant  for  life,  although  not  mentioned  in  the 

(I)  Doug.  519.     Savill  v.  Bnrchard,  4  Esp.  C.  53.  (m)  Per  Ld.  Mansfield,  Doug.  495. 

(n)  Per  Buller,  J.  Noble  v.  Kennoway,  Doug.  495.  (o)  JVoWe  v.  Kennoway,  Doug.  493. 

ip)  Powley  V.  Walker,  5  T.  R.  373;  svp.  58. 

{q)  Roe  V.  Wilkinson,  Butler's  Co.  Lilt.;  and  Roe  v.  Charnock,  Peakc's  C.  5;  infra,  tit.  Ejectment. 

(r)  Navestock  v.  Standon  Massey,  B.  S.  C.  719;  Bott,  238.  Put  in  that  ease  it  seems  to  have  been  unno- 
•cessary  to  resort  to  such  evidence  in  order  to  establish  the  settlement;  and  Ashton,  J.,  did  not  put  the  case 
on  that  footing.     And  see  R.  v.  Skiplatii,  1  T.  R.  490. 

(s)  Evans's  Pothier,  vol.  ii.  p.  335;  and  see  tit.  Presumption. 

(0   Wigglesworth  v.  Dallison,  1  Doug.  101,  affirmed  in  the  Exchequer  Chamber. 

(A)  (Usage  of  trade  cannot  be  set  up,  either  to  contravene  an  established  rule  of  law,  or  to  vary  the  termB 
of  an  express  contract.  But  all  contracts  made  in  the  ordinary  course  of  business,  without  particular  stipu- 
lation expressed  or  implied,  are  presumed  to  be  made  in  reference  to  any  existing  usage  or  custom  relating 
to  such  trade;  and  it  is  always  competent  for  a  party  to  resort  to  such  usage  to  ascertain  and  fix  the  terms 
of  the  contract.  Sewrll  v.  Gihbs  and  Jenny,  1  Hall,  602.  Lawrence  v.  The  Stoningto)i  Bank,  6  Conn.  Rep. 
521.  See  also  Dunham  v.  Dey,  16  Johns.  Rep.  367.  Rankin  v.  The  American  Ins.  Co.  1  Hall,  619. 
Homer  v.  Don,  10  Mass.  Rep.  26.  Murray  v.  Hatch,  6  Mass.  Rep.  477.  Lewis  v.  Thatcher,  15  Mass.  Rep. 
431.    Harris  v.  Carson,  7  Leigh,  632.      Wafkins  v.  Crouch,  5  Leigh,  522 ) 

(B)  (Where  a  right  of  way  is  granted  witliout  any  designation  of  the  place  in  the  deed,  it  becomes  located 
by  usage  for  a  length  of  lime.  Winthrop  v.  Berger,  12  Johns.  R.  222,  And  when  the  custom  of  a  country 
or  a  particular  place  is  established,  it  may  enter  into  the  body  of  a  contract  without  being  inserted.  Stulz 
V.  Dickey,  5  Binn.  285;  Van  Ness  v.  Pacard,  2  Pet.  148.) 
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lease  (u);  for  such  customs  are  not  repugnant  to  the  contracts,  but  consist- 
ent with  them,  and  the  rights  are  consequent  upon  the  talcing  of  the  land. 
But  no  customary  right  can  be  established  which  is  inconsistent  with  the 
terms  of  a  contract. 
*363  *A  custom  for  a  lord  of  a  manor  to  have  common  of  pasture  in  all  the 
lands  of  his  tenants  for  life  or  years,  is  void,  because  the  custom  is  contrary 
to  the  lease  {x)\  nor  would  the  custom  of  the  country  be  evidence  to  show 
a  different  time  of  quitting  from  that  expressed  in  the  lease  [y). 

Where,  indeed,  the  terms  used  in  a  contract  are  of  dubious  meaning,  the 
custom  and  usage  of  the  country,  or  of  any  particular  class  of  persons,  as 
merchants  conversant  with  the  term,  to  use  it  in  a  particular  sense,  is  evi- 
dence that  the  parties  themselves  so  intended  to  use  it.  But  where  the 
meaning  of  the  terms  is  plain  and  unequivocal,  and  tl  fortiori,  where  the 
law  has  annexed  a  particular  meaning  to  the  use  of  the  term,  it  seems  to  be 
an  universal  rule  that  no  evidence  can  be  admitted  of  a  custom  or  usage 
to  receive  such  terms  in  a  different  sense  [z)  (A). 

Where  a  lease  was  from  Michaelmas  generally,  it  was  held  that  it  must 
be  {oken  primd- facie  to  import  new  Michaelmas,  and  that  evidence  could 
not  be  admitted  to  show  the  understanding  of  the  parties  that  the  holding 
was  to  be  from  old  Michaelmas  («);  and  the  same  rule  seems  equally  to 
exclude  the  evidence  of  custom  and  usage  for  the  purpose  of  showing  that 
old  Michaelmas  was  meant,  since  such  evidence  is  merely  the  means  of 
showing  in  what  sense  the  contracting  parties  meant  to  use  the  particular 
term  in  question  {b). 

So  a  reddendum,  in  an  old  renewed  lease,  of  so  many  quarters  of  corn, 
means  the  Winchester,  and  not  the  customary  bushel  (c). 

An  agreement  to  sell  a  number  of  acres  of  land  generally,  must  be  un- 
derstood of  statute,  and  not  of  customary,  acres  {d). 

(u)  p.  C.  While  V.  Sayer,  Palm.  21 1.  {x)  P.  C.  White  v.  Sayer,  Palm.  211. 

(y)  PcrLe  Blanc,  J.,  6  East,  122.  (2)  See  Parol  Evidence. 

(a)  Doe  d.  Spicer  v.  Lea,  11  East,  312.  This  case  seems  to  overrule  that  of  Forley  v.  Wood,  there  cited; 
in  which  Lord  Kenyon  held  at  Nisi  Prius,  that  evidence  was  admissible,  that,  by  the  custom  of  the  county 
of  Kent,  all  demises  to  hold  from  Michaelmas  commenced  at  old  Michaelmas.  Qu.  however,  whether,  when 
the  lease  mentions  a  particular  time  for  the  commencement  of  the  tenancy  (as.  Lady-day),  and  by  the  cus- 
tom of  the  country  it  is  usual  to  enter  on  the  tillag-e  lands  at  Candlemas,  and  the  rest  of  the  premises  at 
Lady-day,  the  lease  may  not  be  considered  as  specifying  the  substantial  time  of  holdinsf,  and  as  silent  with 
respect  to  the  subordinate  terms  of  entry,  so  as  to  admit  evidence  of  the  custom.  See  the  diclum  of  the 
Court  in  Doe  v.  Snowden,  2  BI.  R.  1225.  Doe  v.  Watkins,  7  East,  551.  Doe  v.  Spence,  6  East,  120.  Doe 
V.  Howard,  11   East,  498. 

(6)  In  Doe  v.  Benson,^  4  B.  &.  A.  588,  the  distinction  was  taken  between  a  letting  by  parol,  in  which  case 
Buch  evidence  is  admissible,  and  a  letting  by  deed  or  other  writing;  but  it  seems  that  in  the  case  of  Forley 
V.  Wood,  there  was  a  written  lease.     See  Runnington's  Eject.  112. 

(c)  Maaler,  Sfc.  of  St.  Cross  v.  Lord  Howard  de  Walden,  6  T.  R.  338.  R.  v.  Major,  4  T.  R.  750.  By  the 
Stat.  22  &,  23  Car.  2,  c.  12,  the  buyer  of  corn  by  any  other  than  the  Winchester  measure,  forfeits  40s.  be- 
sides the  value  of  the  corn.  See  R.  v.  Arnold,  5  T.  R.  353;  and  see  Hockinv.  Cooke,  4  T.  R.  314;  1  Roll. 
R.  420. 

{d)  Morgan  v.  Tedcastle,  Poph.  55.  Wing  v.  Earle,  Cro.  Eliz.  267.  Waddy  v.  Newton,  8  Mod.  276.  But 
see  2  Roll.  R.  07;  Cro.  Eliz.  665.     Sir  J.  Bruin's  Case,  cited  6  Rep.  07. 

(A)  (A  usage  or  custom  will  be  admitted  to  ascertain  the  nature  and  extent  of  contracts,  not  arising 
from  express  stipulations,  but  from  implications,  presumptions,  and  acts  of  an  equivocal  character;  or  to  as- 
certain the  true  meaning  of  particular  words  in  a  given  instrument,  where  these  words  have  various  senses. 
But  it  will  not  be  admitted  to  control,  vary,  or  contradict  a  written  and  express  contract.  The  Schooner 
Reeside,  2  Sumner's  C.  C.  R.  567.  Sec  also  Schieffelin  v.  Harvey,  An.  N.  P.  59.  [A  commercial  usage  will 
be  considered  as  established  a  sufficient  length  of  time  to  have  become  generally  known,  and  to  warrant  a 
presumption  that  contracts  are  made  in  reference  to  it.  Smith  v.  Wright,  1  Caines  R.  43.]  And  where  the 
usage  ot  an  individual  is  known  to  a  person  with  whom  he  transacts  business,  this  usage  may  be  given  in 
evidence  for  the  purpose  of  proving  the  contract  or  understanding  between  the  parties  in  relation  to  the 
business  transacted.     Loring  v.  Gurney,  5  Pick.  15.) 
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On  the  question,  whether  a  liberty  to  cruize  for  six  weeks  authorize  the 
party  to  cruize  for  the  space  of  six  weeks  in  the  whole,  taken  at  different 
intervals,  Lord  Mansfield  held  that  the  conduct  of  the  captain  in  other 
instances  under  similar  circumstances  was  admissible  in  evidence  (e). 

On  a  question  whether  unnecessary  delay  had  been  practised,  the  wit- 
ness was  admitted  to  state  in  evidence  that  the  delay  had  not  been  greater 
than  they  had  practised  upon  similar  occasions  (/)  (1). 

*Upon  the  same  principle,  the  law  of  a  foreign  country  where  a  contract     *364 
has  been  made,  is  evidence  to  show  the  intention  of  the  parties,  and  the 
nature  and  effect  of  the  contract  [g). 

A  custom,  as  well  as  a  prescription,  being  entire,  must  be  proved  as  laid.  Variance. 
A  plea  of  justification  under  a  custom  for  the  tenants  oi  Si  particular  coyty- 
hold  estate  to  cut  turf,  is  not  supported  by  proof  of  a  custom  for  all  the 
copyholders  generally  to  cut  turf  (A). 

Where  the  defendant  justified  under  an  easement  claimed  by  the  inhabi- 
tants of  a  parish,  it  was  held  that  he  brought  himself  within  tlie  descrip- 
tion of  an  inhabitant  by  proof  that  he  rented  a  stall  in  the  parish,  which 
he  used  occasionally  {i). 

One  who  would  be  benefited  by  the  custom  is  not  a  competent  witness Compe- 
to  establish  it,  even  in  an  action  between  the  other  parties,  since  the  verdict  t^^cy. 
would  afterwards  be  evidence  for  him  [k). 

DAMAGES  {I). 

Damages  in  a  legal  sense  include  costs  (m).  Damage  is  either  in  law  or 
mfact.  In  law,  where  one  deprives  another  of  a  defined  legal  right:  as  in 
case  of  slander  charging  a  crime,  or  affecting  a  man  in  his  trade  or  means 
of  livelihood,  &c.  {n)-,  or  where  a  sheriff  suffers  an  escape  on  mesne  pro- 
cess (o).  In  such  cases  an  action  is  maintainable,  though  no  special  damage 
be  proved;  for  the  privation  of  that  to  which  the  plaintiff  was  legally 
entitled,  is  a  damage  in  law  (jo).  In  covenant  by  the  mesne  tenant  against 
his  under-lessee  for  not  repairing,  he  may  recover  the  costs  of  an  action 
brought  by  the  original  lessor  {q)  (A). 

(e)  Syers  v.  Bridge,  Doug.  509.  It  was  held  that  the  mere  opinion  of  witnesses,  that  the  six  weeks  might 
be  made  up  of  disjointed  intervals,  was  inadmissible,  none  of  them  having  known  a  case  so  circumstanced. 

(/)  Noble  \.  Kennoway,  Doug.  A'd2,  {g)  See  tit.  Foreign  Laws. 

(h)  Wilson  V.  Page,  4   Esp.  71. 

(i)  Fitch  V.  Fitch,  2  Esp.  543.  (k)  See  Common. — Copyhold. — Interest. 

{I)  The  subject  of  damages  is  considered  under  the  specific  heads  of  Trespass. — Nuisance. — Disturb- 
ance, &c. 

(m)  Phillips  V.  Bacon,  1  East,  298;  and  therefore  a  writ  alleging  that  80s.  were  awarded  for  costs,  is 
satisfied  by  the  proof  of  a  writ  reciting  that  80s.  were  awarded  as  well  for  damages,  by  reason  of  detaining 
the  debt,  as  for  costs.  Ibid.  See  Tidd.  tit.  Costs.  The  48  Geo.  3,  c.  123,  extends  to  damages  for  an  as- 
sault.'    1  A.  &  E.  24. 

(n)  See  Libel.  (o)  See  Sheriff. 

Ip)  A  possibility  of  damage  is  sufficient,  per  Powell,  J.,  6  Madd.  49;  11  East,  571.  Barker  v.  Green^  2 
Bingh.  317.     Pindar  v.  Wadsworth,  2  East,  154.     Hohson  v.  Todd,  4  T.  R.  71.    See  tit.  Watercourse. 

(q)  Neale  v.  Wyllies,^  3  B.  &  C.  533.  But  in  an  action  by  a  mesne  tenant  against  an  under-lessee,  for 
overloading  the  ciiamber  with  meal,  Lord  Abinger  held  that  the  plaintiff  was  not  entitled  to  recover  the 
damages  recovered  against  him  by  the  original  lessor.  Liv.  Sum.  Ass.  1835.  There  was  no  distinct  evi- 
dence of  an  application  by  the  plaintiff  to  the  under-lessee  to  defend  the  action  brought  by  the  original 
lessor. 

(1)  [See  Dean  v.  Swoop,  2  Binney,  72,  where  the  former  conduct  of  a  common  carrier  was  not  permitted 
to  be  given  in  evidence  by  him  to  prove  that  by  the  custom  of  the  country  he  was  answerable  only  for  losses 
happening  from  his  own  negligence.] 

(A)  Where  the  law  gives  a  right  and  a  remedy  for  the  violation  of  it,  such  violation  imports  damages  and 
in  the  absence  of  all  special  damage  the  law  presumes  a  nominal  damage  to  the  party.  Whittemore  v.  Col- 
ter, 1  Gallis.  C.  C.  R.  478.     The  general  policy  of  the  law  forbids  that  a  debtor  should  be  subjected  to  all 

'Eng.  Com.  Law  Reps,  xxviii.  21.    2Id.ix.U9.    s/rf.  x.  172. 
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The  proofs  and  presumptions  relating  to  the  death  of  any  individual 
person  will  be  considered  more  at  large  under  the  title  Pedigree. 

The  proof  of  the  death  of  any  person  known  to  be  once  living,  is  in- 
cumbent on  the  party  who  asserts  the  death  (r);  for  it  is  presumed  that  he 
still  lives  till  the  contrary  be  proved  (1).  But  in  analogy  to  the  statute  of 
*365  bigamy  (s),  *and  the  statute  concerning  leases  for  life  {i),  where  a  person 
has  not  been  heard  of  for  many  years,  the  presumption  of  the  duration  of 
life  ceases  at  the  end  of  seven  years  (A).  Thus,  upon  a  plea  of  coverture, 
where  the  husband  had  gone  abroad  twelve  years  before,  the  defendant 
was  called  upon  to  prove  that  he  was  alive  within  the  last  seven  years  (u) 
(2),  But  the  presumption  is  merely  as  to  the  fact,  not  as  to  the  time  of  the 
death  within  the  seven  years  (x). 

Proof  that  a  person  sailed  iu  a  ship  bound  to  the  West  Indies  some  years 
ago,  which  has  not  since  been  heard  of,  is  evidence  upon  which  a  jury  may 
presume  that  the  individual  is  dead;  but  the  time  of  the  death,  if  it  become 
material,  must  depend  upon  the  particular  circumstances  of  the  case  (i/). 

In  establishing  a  title  upon  a  pedigree,  where  it  may  be  necessary  to  lay 
a  branch  of  a  family  out  of  the  case,  it  is  sufficient  prima  facie  to  show,  that 
the  person  has  not  been  heard  of  for  many  years  (z). 

Proof  by  one  of  the  family  that  a  particular  person  had  many  years  before 
gone  abroad,  and  was  supposed  to  have  died  there,  and  that  the  witness  had 
not  heard  in  the  family  of  his  having  married  was  held  presumptive  proof 
of  his  death  without  lawful  issue  (a) 

The  fact  of  a  tenant  for  life  not  having  been  seen  or  heard  of  for  14  years, 
by  a  person  residing  near  the  estate,  although  not  a  member  of  his  family, 
\s  primd  facie  evidence  of  the  death  of  the  tenant  for  life  (6).  ♦ 

Letters  of  administration  are  not  evidence  of  the  death  of  a  party  (c). 

(r)  Wilson  v.  Hodges,  2  East,  312.  Throgmorton  v.  Walton,  1  Rol.  R.  416.  Whether  proof  is  to  be  given 
of  the  death  at  any  particular  time  within  seven  years,  or  after  the  expiration  of  seven  years.  Doe  v.  iVe- 
penn,^  5  B.  &  Ad.  86.     See  R.  v.  Harborne,  2  A.  &  E.  540. 

(s)  1  Jac.  1,  c.  11,  s.  2.  The  presiimplion  is  merely  as  to  the  fact,  not  as  to  the  time  of  the  death  within 
the  seven  years.     Doe  d.  Knight  v.  Nepcan,  2  M.  &  W.  894. 

(t)  19  Car.  2,  c.  6.  Where  a  tenant  for  life  had  not  been  heard  of  for  fourteen  years  by  a  person  residing, 
on  the  estate,  it  was  held  to  be  presumptive  evidence  of  his  death.  Doe  v.  Deakin,'^  4  B.  &  A.  433;  see  -R. 
V.  Twyning,  2  B.  &  A.  386. 

(u)  Hopewell  v.  De  Pinna,  2  Camp.  113.  [Miller  v.  Beates,  3  Serg.  &  R.  490.]  See  also  Doe  v.  Jesson, 
6  East,  80.  See  also  The  Bishop  of  Salisbury's  Case,  10  Rep.  59,  a.  Thorns  v.  Rolfe,  I  Anders.  20. 
Smartle  v.  Penhallow,  2  Lord  Raym.  994.     Benson  v.  Olive,  2  Stra.  920. 

(x)  Doe  v.  Nepean,  2  M.  &  VV.  894. 

\y)  Watson  v.  King,^  1  Starkie's  C.  121.  Paterson  v.  Black,  Park's  Ins.  433;  1  Bl.  R.  404.  Doe  v. 
Griffin,  15  East,  293.     Doe  v.  Wolley,^  8  B.  &  C.  22. 

(z)  Rowe  V.  Hisland,  1  Bl.  405.  (a)  Doe  d.  Banning  v.  Griffin,  15  East,  293. 

Qt)  Lloyd  V.  Hunt,^  4  B.  &  Ad.  433.  (c)  Thompson  v.  Donaldson,  3  Esp.  C.  63. 

the  loss  occasioned  by  Iiis  not  fulfilling  his  promise.  Interest  is  generally  the  compensation  which  must 
content  the  creditor.  I  Brocken.  Short  v.  Skepwith,  C.  C.  R.  103.  Counsel  fees  in  the  court  below  cannot 
be   allowed  as  damages.     Arcambel  v.  Wiseman,  3  Dall.  306.) 

(1)  {Lessee  of  Ballon  v.  Bigeloio,  Peters'  C  C.  Rep.  452.} 

(A)  (The  rule  is  adopted  in  Pennsylvania,  that  in  case  of  an  absent  person,  of  whom  no  tidings  are  re- 
ceived, the  presumption  of  continuance  of  life  ceases  at  the  end  of  seven  years,  but  the  presumption  of 
death  must  be  taken  from  the  termination  of  that  period,  and  that  the  party  lived  throughout  it,  unless  it  be 
Bhown  that  at  some  particul  ir  d;ite~within  it,  he  was  in  contact  with  some  specific  peril.  Burr  v.  Sim,  4 
Whart.  150.  .Sec  also  Newman  v.  Jenkins,  10  Pick.  517.  {Innis  et  al.  v.  Campbell  et  al.  I  Rawie,  375.) 
And  where  a  married  man  s:iilcd  from  New  York  to  South  America,  and  neither  he  nor  the  vessel  were 
heard  of  afterwards;  in  tv.'elve  years  a  plea  of  coverture  was  disallowed  to  his  wife.  King  v.  Paddock,  18 
Johns.  Rep.  161;  see  also,  Miller  v.  Beates,  3  Serg.  &  R.  490.     Wilkes  v.  Lion,  2  Cow.  333.) 

(2)  [King  ^  al.  v.  Paddock,  18  Johns.  141.  Crouch  ^  ux.  v.  Eveleth,  15  Mass.  Rep.  305.  Peake's  Ev.  ch. 
xiv.  sect.  1.] 
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A  remarkable  case  is  mentioned  in  the  Reports,  where  the  question  was, 
whether  the  son  survived  the  fatlier,  so  as  to  entitle  the  widow  of  the  son 
to  her  dower,  the  father  and  the  son  having  been  hanged  at  the  same 
instant;  and  it  was  found  by  the  jury,  tiiat  the  son,  who  had  been  observed 
to  struggle  the  longest,  survived  the  fatiier  {d ). 

DE  JURE  AND  DE  FACTO. 

As  to  the  distinction  between  acts  done  by  an  officer  dejure  and  siich  as 
are  done  by  an  officer  de  facto;  see  R.  v.  Lisle,  Andr.  163;  Str.  1090;  2  Bar- 
nard, 193,  26"4.  R.  y.Hebden,  2  Str.  1109.  R.  v.  Grimes,  5  Burr.  2601  (A). 

DEATH-BED  DECLARATIONS. 

These  are,  as  has  been  seen,  evidence  in  particular  cases,  on  account  of 
the  solemn  obligation  which  the  situation  of  the  party  imposes  upon  him  to 
declare  the  truth  (e);  and  such  a  declaration  is  not  the   less  admissible 
^because  it  was  made  under  the  additional  obligation  of  an  oath  extra-judi-     *366 
cially  administered. 

In  Woodcock's  Case  (g),  the  wife  of  the  prisoner  having  been  mortally  Admissi. 
wounded  by  him,  was  taken  to  th3  poor-house,  where  she  was  attended  by  l^'lity- 
a  magistrate,  who,  in  the  absence  of  the  prisoner,  administered  an  oath  to 
her,  and  took  down  her  statement  in  writing;  and  (he  declaration  was  after- 
wards admitted  in  evidence  (A). 

The  presumption  in  favour  of  this  species  of  testimony  ceases  where  the 
party  himself  would  not  have  been  admitted  to  give  evidence  upon  oath; 
and  therefore  the  declaration  of  an  attainted  felon  at  the  place  of  execution 
is  inadmissible  (/);  but  that  of  an  accomplice  is  admissible,  since  the  accom- 
plice, if  living,  might  have  been  examined  upon  oath  (k). 

Three  several  declarations  had  been  made  by  the  wounded  person  in  the 
course  of  the  same  day,  at  the  successive  intervals  of  an  hour  each;  the 
second  had  been  made  before  a  magistrate,  and  reduced  into  writing,  but 
the  others  had  not;  the  original  v/ritten  statement  taken  before  the  magis- 
trate was  not  produced,  and  a  copy  of  it  was  rejected.  A  question  then  arose 
whether  the  first  and  third  declarations  could  be  received;  and  Pratt,  C.  J. 

(d)  Cro.  Eliz.  503;  2  Comm.  132.  A  similar  question  arose  from  tiie  circumstance  of  General  Stanwix 
and  his  daughter  being  lost  in  the  same  vessel.  Cited  R.  v.  Dr.  Kay,  1  Bl.  R.  640.  Fearne's  Essays;  2 
Salkeld  by  Evans,  5S>3;  Evans's  Pothier,  vol.  ii.  p.  346.     See  tit.  Presumption. 

(e)  Supra,  Vol.  I.  Ind.  tit.  Dying  Declarations.  In  general  evidence  of  the  declarations  of  a  man  since 
dead,  of  facts  done  by  others,  or  even  by  himself,  are  not  admissible.  Garnons  v.  Barnard,  1  Anst.  298. 
The  declarations  of  persons  in  articulo  mortis  being  only  admissible  when  it  clearly  appears  that  they  are 
under  the  impression  of  a  future  state  and  impending  death,  held  that  a  child  under  the  age  of  four  years, 
not  being  supposed  capable  of  such  impressions,  the  declarations  were  inadmissible.  Rex  v.  Pike,^  3  C.  & 
P.  598. 

(g)  Leach's  C.  C.  L.  563. 

(h)  Woodcock^s  Case,  Leach's  C.  C.  L.  3d  edit.  563.  On  an  indictment  for  the  murder  of  A.  by  poison, 
the  dying  declarations  of  B.,  who  died  also  of  the  same  cause,  admissible.  R.  v.  Baker,  2  M.  &  R.  53.  The 
dying  declarations  of  a  child  of  ten  years  of  age,  were  received  where  the  party  was  shown  lo  be  of  quick 
intelligence,  and  before  examination  strongly  impressed  with  the  nature  of  an  oath,  and  the  danger  of  im- 
mediate death.     Reg.  v.  Perkins,  2  Moody,  135. 

(t)  R.  v.  Drummond,  Leach's  C.  C.  L.  378,  3d  edit.;  1  East's  P.  C.  353,  S.  C. 

(k)  By  all  the  Judges,  Tinkler^s  Case,  East's  P.  C.  354,  356.  [Pennsylvania  v.  Stoops,  Addison's  Rep. 
332,  S.  P.] 

(A)  (The  acts  of  an  officer  de  facto  who  conies  into  office  by  colour  of  title,  are  valid,  as  it  concerns  the 
public  or  third  persons,  who  have  an  interest  in  his  nets.  The  People  v.  Collins,  7  Johns.  Rep.  549.  M^Instry 
V.  Fanner,  9  Johns.  Rept*349;  but  not  where  the  proceeding  is  directed  to  the  vacating  of  an  election 
conducted  by  officers  not  duly  appointed.  Ex  parte  Wilcucks,  7  Cow.  402.  A  mere  ministerial  officer 
has  no  right  to  decide  on  the  acts  of  such  officer  de  facto  or  adjudge  them  null.  People  v.  Collins, 
supra.) 
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was  of  opinion  that  they  could  not,  since  he  considered  all  three  statements 
as  parts  of  the  same  narrative,  of  which  the  written  examination  was  the 
best  proof;  biU  the  other  Judges  held  that  the  three  declarations  were  three 
distinct  facts,  and  that  the  inability  to  prove  the  second  did  not  exclude 
the  tirst  and  third;  and  evidence  of  those  declarations  was  accordingly 
admitted  (/). 
How  given     In  order  to  warrant  the  admission,  it  must  be  shown,  in  the  first  place,  that 
in  evi-       j]^Q  declaration  was  made  under  an  apprehension  of  impending  death  (A); 
and  this  may  be  collected  from  the  nature  and  circumstances  of  the  case, 
althongh  the  declarant  did  not  express  such  an  apprehension  (m).  And  it  is 
not  essential  that  the  party  should  apprehend  immediate  dissolution;  it  is 
sufficient  if  he  apprehend  it  to  be  impending  (1).     Whether  such  evidence 
*367     be  'admissible  is  a  question  for  the  Court,  and  not  for  the  jury,  to  deter- 
mine, under  all  the  circumstances  of  the  case  (n). 
Force  and       lu  Tinkler^ s  Case  (o),  a  majority  of  the  Judges  were  of  opinion  that  the 
eflfect.        death-bed  declaration  of  a  deceased  accomplice  was  alone  sufficient  to  con- 
vict the  prisoner,  because  the  declarant  in  that  situation  could  have  no 
interest  in  excusing  herself,  or  unjustly  charging  others;  but  other  Judges 
were  of  opinion  that  confirmatory  evidence  was  necessary. 

In  general,  although  it  is  for  the  Court  to  decide  upon  the  admissibility 
of  the  evidence,  it  is  for  the  jury,  under  the  circumstances,  to  judge  of  the 
effect  of  it. 

Sir  D.  Evans  has  just  observed  (/?),lhat  "  Much  consideration  should  be 
given  to  the  state  of  the  mind  of  the  party  whose  declarations  are  received. 
Strongly  as  his  situation  is  calculated  to  induce  the  sense  of  obligation,  it 
must  also  be  recollected  that  it  has  often  a  tendency  to  obliterate  the  dis- 
tinctness of  his  memory  and   perceptions;  and  therefore,  whenever  the 

[l]  R.  V.  Reason  and  Tranter,  Str.  530;  6  St.  Tr.  502.  According  to  tfie  latter  report  of  this  case,  the  C. 
J.  and  Powis,  J.  deemed  the  evidence  inadmissible;  Eyre  and  Fortcscue,  Js.,  were  for  admitting  it;  but  it  ap- 
pears that  it  was  admitted. 

(m)  R.  V.  Woodcock,  Leach's  C.  C.  L.  563,  3d  edit.  The  Court  will  hear  all  that  a  party  has  said,  in  order 
to  decide  from  what  he  has  said  whether  he  had  that  impression  on  his  mind  which  would  make  his  decla- 
rations admissible.  R.  v.  Van  Butcheli,^  3  C.  &.  P.  631.  Where  the  deceased,  at  the  time  of  making  a 
statement  as  to  the  cause  of  her  death  to  a  medical  person,  stated  that  she  hoped  he  would  do  what  he 
could  for  her  for  the  s:ike  of  her  family,  held  that  the  expression  of  such  a  hope  excluded  the  declaration; 
to  render  it  admissible,  it  must  be  made  under  the  impression  of  an  almost  immediate  dissolution.  R,  v. 
Crockett,^  4  C.  .fe  P.  544. 

(n)  John's  Case,  East's  P.  C.  357.  By  all  the  Judges.  Welborne's  Case,  East's  P.  C.  359.  Per  Lord 
Ellenborough,  R.  v.  Hucks,^  I  Starkie's  C.  522.  In  the  previous  ease  of /i.  v.  Woodcock,  Leach's  C.  C.  L. 
563,  Eyre,  C.  B.  left  it  as  a  question  to  the  jury,  whether  the  deceased  was  under  the  apprehension  of  death 
when  she  made  the  declaration.  In  Mosley''s  Case,  1  Ry.  &  M.  C.  C.  L.  97,  upon  an  indictment  for  murder, 
the  wounds  vvhicii  occasioned  the  death  were  inflicted  on  the  party  on  the  evening  of  Thursday,  the  3Uth 
September,  and  a  surgeon  attended  him  the  same  evening,  and  until  his  deatli,  on  the  10th  October.  The 
surgeon  did  not  consider  the  case  hopeless  till  the  latter  day,  and  always  till  then  held  out  hopes  of  recovery, 
and  then  told  him  the  case  was  hopeless.  Another  witness  who  attended  him  daily,  stated  that  the  deceased 
on  the  evening  of  the  30lh,  said  that  he  had  been  robbed  and  killed,  that  he  should  not  get  the  better  of  it, 
and  that  all  along  he  said  he  siiould  never  get  better;  and  it  was  held  that  upon  this  evidence  the  declarations 
of  the  deceased  on  the  Thursday  evening,  after  he  had  said  that  he  was  robbed  and  killed,  and  also  on  sub- 
sequent days,  were  properly  admitted. 

(0)  East's  P.  C.  354,  356.  See  also  Westbeer's  Case,  Leach,  14.  Declarations  in  articulo  mortis  of  the 
circumstances  of  robbery,  have  been  held  inadmissible.     R,  v.  Lloyd  and  others,'^  4  C.  &-  P.  233. 

(p)  Pothier,  by  Evans,  vol.  ii.  p.  293. 

(A)  (Gibson  V.  Commonwealth,  2  Virg.  Cases,  111.      Voss  v.  Comtnonwealth,  3  Leigh,  786.) 

(1)  {Declarations  of  a  deceased  person,  made  the  next  day  after  ho  had  received  a  wound,  but  six  or  seven 
weeks  before  his  death,  were  held  to  be  inadmissible.  State  v.  Moody,  2  Hayw.  31.  But  the  declaration  of  a 
deceased  person,  tliat  he  was  poisoned  by  certain  individuals,  not  made  immediately  previous  to  his  death,  but 
at  a  time  when  he  despaired  of  his  recovery,  was  admitted  as  a  dying  declaration.  State  v.  Poll,  1  Hawks, 
442.     See  also  M'Nally,  174,  381,4-869.     Swift's  Ev.  124.! 
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accounts  received  from  him  are  introduced,  tiie  degree  of  his  observation 
and  recollection  is  a  circumstance  which  it  is  of  the  highest  importance  to 
ascertain.  Sometimes  the  declaration  is  of  a  matter  of  judgment,  of  infer- 
ence, and  conclusion,  which,  however  sincere,  may  be  fatally  erroneous. 
The  circumstances  of  confusion  and  surprise,  connected  with  the  object  of 
the  declaration,  are  to  be  considered  with  the  most  minute  and  scrupulous 
attention;  the  accordance  and  consistency  of  the  fact  related  with  the  other 
facts  established  in  evidence,  is  to  be  examined  with  peculiar  circumspection; 
and  the  awful  consequences  of  mistake  must  add  their  weight  to  all  the 
other  motives  for  declining  to  allow  an  implicit  credit  to  the  narrative,  on 
the  sole  consideration  of  its  being  free  from  the  suspicion  of  wilful  misrep- 
resentation." 

It  is  further  to  be  remarked,  that  this  seems  to  be  the  only  instance  in 
which  evidence  is  admissible  against  a  prisoner  who  has  not  had  the  power 
to  cross-examine— an  anomaly,  which  in  itself  calls  for  great  caution  and 
circumspection  in  the  use  and  application  of  such  evidence.  Finally,  it  has 
never  been  received  except  in  cases  of  murder,  where,  if  the  dying  person 
was  certain  as  to  the  author  of  the  violence,  yet  in  the  case  of  a  quarrel  and 
conflict,  he  might  be  under  a  strong  temptation  to  give  a  partial  account  of 
the  transaction,  although  all  motives  of  personal  hostility  had  ceased.  In 
other  cases  it  is  far  from  improbable  that  he  would  attribute  the  fact  to 
some  person  whom  he  suspected  to  be  his  enemy,  when,  if  his  grounds  for 
^supposing  so  could  have  been  investigated,  they  might  have  turned  out  *36s 
to  be  very  unsatisfactory. 

Declarations  of  this  nature  have  also  been  admitted  in  civil  cases,  wherein  civil 
they  have  been  made  by  attesting  witnesses  to  an  instrument.  proceed- 

In  the  case  of  Wright  v.  Littler  [q),  the  plaintiff  claitried  under  a  wilP"§^^" 
dated  1743;  the  defendant  claimed  under  a  will  dated  in  1745,  and  proved 
the  hand-writing  of  the  witnesses  by  whom  it  purported  to  have  been 
attested.  To  disprove  this  will,  the  plaintiff  called  Mary  Victor,  the  sister 
of  William  Medlicoit,  one  of  the  attesting  v/itnesses,  and  upon  cross-exa- 
mination by  the  defendant's  counsel,  she  stated  that  William  Medlicott,  in 
his  last  illness,  acknowledged  and  declared  that  the  will  of  1745  was  forged 
by  himself.  Lord  Mansfield,  in  delivering  the  judgment  of  the  Court,  upon 
a  motion  for  a  new  trial,  said,  "  As  the  account  was  a  confession  of  great 
iniquity,  and  as  he  could  be  under  no  temptation  to  say  it,  but  to  do  justice 
and  ease  his  conscience,  I  am  of  opinion  that  the  evidence  was  proper  to 
be  left  to  a  jury  (r)  (1)." 

In  a  subsequent  case  (*),  Mr.  J.  Heath,  on  the  authority  of  the  above  case, 

{q)  3  Burr.  1244;  1  Black.  346. 

(r)  Lord  Mansfield  also  observed  upon  the  fact,  that  the  evidence  came  out  upon  cross-examination  by  the 
defendant,  and  had  not  been  objected  to  at  the  trial;  and  said,  that  even  if  it  had  been  upon  examination  by 
the  plaintiff,  it  would  have  been  equally  admissible,  especially  since  the  will  was  all  written  and  witnessed 
by  him  {William  Medlicott),  and  gfave  the  premises  in  question  to  his  wife. 

(s)  6  East,  195,  cited  by  Lord  Ellenborough,  C.  J. 

(1)  [In  WilsoJi  V.  Boer  em,  15  Johns.  286,  it  was  held  that  declarations  in  extremis,  are  inadmissible  evi- 
dence,  either  in  a  civil  action  or  a  criminal  prosecution,  with  the  single  exception  of  cases  of  homicide,  in 
which  the  declaration  of  the  deceased,  after  the  mortal  blow,  as  to  the  fact  of  the  murder,  is  admitted. 
Thompson,  C.  J.,  says,  "  No  case,  either  in  the  English  courts  or  in  our  own,  has  fallen  under  my  observa- 
tion, where  such  evidence  has  been  admitted  in  a  civil  suit.  Wright  v.  Littler  (3  Burr.  1244,  1  Bl.  Rep. 
.345)  has  been  urged.  But  a  recurrence  to  the  facts  will  show  tliiit  the  circumstances  of  tliat  case  were 
special  and  peculiar;  and  the  admission  of  the  declaration  of  Medlicott  was  not  supported  under  this  rule. 
Lord  Mansfield,  in  pronouncing  the  opinion  of  the  court,  says,  the  testimony  comes  out  on  the  cross-exami- 
nation of  the  defendant's  counsel,  and  no  objection  made  to  it;  and  after  mentioning  the  special  circum- 
stances of  the  case,  he  says,  no  general  rule  can  be  drawn  from  i*;  thereby  expressly  excluding  the  idea  that 
the  evidence  was  admitted  merely  as  the  dying  declaration  oi" Medlicott.  See  also  Wilson  v.  Boerem,  Anth. 
N.  P.  ]  76,  Sg  note,  (a).] 
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admitted  the  declaration  of  a  person  who  had  set  his  name  to  a  forged  bond, 
and  who,  upon  his  death-bed,  begged  pardon  of  Heaven  for  having  been 
concerned  in  the  forgery. 

The  ground,  however,  upon  which  such  evidence  has  been  admitted,  is 
this: — If  the  attesting  witness  had  been  Hving,  he  must  have  been  called, 
and  might  have  been  cross-examined  as  to  the  validity  of  the  instrument, 
the  authenticity  of  which  depends  upon  the  credit  given  to  it  by  his  attesta- 
tion (t). 

In  a  late  case  (m),  the  Court  of  King's  Bench  said  that  as  it  did  not  appear 
that  such  evidence  had  ever  been  received,  except  in  cases  of  homicide, 
where  the  declarations  had  been  made  by  the  deceased,  and  in  civil  cases, 
where  the  declarations  had  been  made  by  attesting  witnesses,  they  would 
not  further  extend  the  rule;  and  therefore  the  Court  held  the  declaration 
of  a  dying  person  as  to  the  relationship  of  the  lessor  of  the  plaintiff  in  eject- 
ment to  the  person  last  seised  {x),  to  be  inadmissible  (1). 

*369  *DEBT. 

This  action  is  founded  either  upon  a  specialty,  or  upon  a  parol  contract, 
or  duty  (i/)  (A).  The  proofs  in  the  former  class  of  actions  are  considered 
under  the  titles  Bond — Covenant — Deed.  Those  which  belong  to  the 
latter  are  distributed  under  the  titles  of  Bills  of  Exchange,  Goods  Sold 
AND  Delivered,  &c.:  and  where  the  action  is  for  a  penalty,  under  the  title 
Penal  Action. 

The  proofs  now  requisite  in  an  action  of  debt,  depend  on  the  issues  taken, 
according  to  the  mode  of  pleading  prescribed  by  the  new  rules.  As  the 
same  defence  may  still  be  made  by  means  of  proper  pleas  which  could  for- 
merly have  been  taken  under  the  plea  of  nil  debet,  which  put  the  whole  of 

(0'  4  B.  &  A.  55.  Upon  the  same  principle,  evidence  has  been  admitted  to  impeach  the  character  of 
attesting  witnesses  who  are  dead,  and  whose  liand-wiiting  is  proved  in  order  to  substantiate  the  instrument. 
Sec  tit.  Witness. 

(«)  Doe  V.  Ridgway,  Mich.  1  Geo.  4,  MS.,  and  4  B.  &  A.  53.2 

(x)  Ibid.  A.,  having  been  convicted  of  perjury,  pending  a  rule  for  a  new  trial,  shot  the  prosecutor,  and 
it  was  lield  that  an  affidavit  of  his  dying  declarations  on  the  subject  of  the  perjury  was  not  admissible;  and 
it  was  held  that  such  declarations  were  admissible  in  those  cases  onl3'  where  the  death  was  the  subject  of 
the  charge,  and  where  the  declarations  related  to  the  circumstances  of  the  death.  R.  v.  Meade,^  2  B.  &  C. 
C05.  In  R  V.  Hutchinson,  cor.  Bayley,  J.,  Durham  Spring  Ass.  1822,  the  prisoner  being  charged  with 
administering  savin  to  a  pregnant  woman,  it  was  held  that  her  dying  declarations,  although  they  related  to 
the  cause  of  her  death,  were  inadmissible,  the  death  not  being  the  subject  of  inquiry.  2  J3.  &  C.  608,*  in 
the  note.  Formerly  it  seems  to  have  been  the  practice  to  receive  in  evidence  the  declarations  of  deceased 
paupers  as  to  their  settlements;  and  in  the  case  of  R.  v-  Burij  St.  Edmonds,  Cald.  482,  where  a  pauper  had 
on  his  death-bed  told  his  wife  that  she  and  her  children  would  belong  to  and  prove  their  settlement  in  the 
parish  of /?.,  the  declaration  was  held  to  be  admissible,  and  Mr.  J.  Buller  held  that  it  was  admissible,  on  the 
general  principle  on  which  such  declarations  are  receivable  on  trials  for  homicide.  Such  a  declaration  was 
also  received  in  the  case  of  Appotun  v.  Dunswell,  2  Bott,  80.  It  is,  however,  observable,  that  in  addition  to 
the  general  principles  on  which  mere  declarations  of  deceased  persons,  though  made  in  articulo  mortis,  are 
excluded,  another  objection  is  applicable  to  declarations  as  to  settlements,  viz.  that  they  involve  law  as  well 
an  fact.  The  rule  seems  to  be  now  established  that  such  declarations  are  inadmissible.  See  R.  v.  Ferry 
Frystone,  2  East,  54.     R.  v.  Chadderton,  Ibid.  27.     R.  v.  Abergioilly,  Ibid.  G3. 

•  iy)  A.  is  indebted  to  B.,  B.  to  C;  an  agreement  that  B.'s  debt  and  claim  shall  be  extinguished,  and  that  A. 
shall  pay  the  amount  to  C,  is  binding.  Fairlie  v.  Denton,^  8  B.  &  C.  795.  Debt  lies  upon  the  decree  of  a 
colonial  court  of  equity,  if  duly  perfected.     Henley  v.  Soper,^  8  B.  &  C.  16;  and  2  M.  &  Ry.  153. 

(1)  [Evidence  of  the  declarations  of  a  grantor  with  warranty  cannot  be  received  to  support  a  title  deduced 
from  him,  though  the  declarations  be  made  in  articulo  mortis.  Jackson  v.  Vredenberg,  1  Johns.  159.  Decla- 
rations of  a  testator,  though  made  in  extremis,  are  not  admissible  to  show  duress  at  the  time  he  executed  his 
will.     Jackson  v.  Kniffer,  2  Johns.  31.     See  also  Gray  v.  Goodrich,  7  Johns.  95. 

In  action  by  a  father  for  the  seduction  of  his  daughter,  her  dying  declarations  charging  the  defendant  aa 
her  seducer,  are  held  to  be  admissible  evidence,  in  North  Carolina.  McFarland  v.  Shaw,  2  Car.  Lawr 
Repos.  102.] 

(A)  (An  action  of  debt  will  lie  for  a  penalty  upon  a  decree  in  chancery.     Drakesly  v.  Roots,  2  Root.  138.) 

'Eng.  Com.  Law  Reps.  vi.  347.    z/J.  vi.  343.    ^Id.  ix.  196.    *Id.  ix.  198.    ^Id.  xv.  246.    ^Id.  xv.  147. 
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the  plaintiff's  material  allegations  in  issue,  the  proofs  will  be  stated  as  they 
stood  before  the  roles,  subject,  however,  to  the  operation  of  tlie  new  rules, 
which  take  away  the  general  issue,  and  require  the  defendant  to  traverse 
some  matter  of  fact  alleged  by  the  plaintitf,  or  to  plead  specially  in  confes- 
sion and  avoidance. 

Previously  to  the  new  rules,  the  plaintiff,  under  the  \)\esi  of  7iil  debet,  was 
bound  to  prove  all  the  material  allegations  in  his  declaration,  although  the 
plea  were  an  improper  one,  to  which  he  might  have  demurred  (z).  The 
defendant  might,  in  general,  give  in  evidence  such  matter  as  showed  that 
he  was  not  indebted  to  the  plaintiff. 

Where,  previously  to  the  new  rules,  the  action  was  immediately  founded  Evidence 
upon  a  record  or  specialty,  nil  debet  was  an  improper  plea;  for  the  defend-  ""'^'^f  ^'' 
ant  could  not  by  his  plea  admit  the  existence  of  the  record  or  specialty,  and  fo^rt^t'he^' 
yet  deny  the  debt  (a)  (A)  (1).     But  whenever  a  specialty  or  record  was  but  new  rules, 
inducement  to  the  action,  which  was  founded  upon  extrinsic  matter  of  fact, 
nil  debet  was  a  good  plea;  as  in  debt  for  rent  by  indenture  (6),  or  for  an 
escape  (c),  or  on  a  devastavit  [d). 

In  an  action  of  debt  for  rent,  nil  debet  was  a  good  plea,  although  the 
demise  was  by  deed,  for  the  deed  did  not  acknowledge  the  debt,  as  an 
obligation  to  pay  money  does ;  the  debt  accrued  by  the  subsequent  enjoy- 
ment (e),  and  non  est  factum  here  would  not  have  been  an  answer  com- 
mensurate with  the  declaration.  It  might  be  very  true  that  the  deed  was 
the  deed  of  the  lessee,  and  yet  that  no  debt  had  arisen;  for  something  ultra 
the  deed,  that  is,  the  enjoyment  of  the  land,  was  essential  to  the  creation  of 
the  debt,  which  was,  *technicaily  speaking,  a  matter  in  pais  to  be  proved  *370 
before  a  jury  (/).  Consequently,  the  defendant,  in  an  action  of  debt  for 
rent,  might  prove  under  this  issue  that  the  lessor  had  kept  possession  of  the 
premises,  or  (as  it  seems)  of  any  part  {g)\  for  as  the  action  arises  not  on 
the  contract  merely,  but  is  also  founded  on  the  pernancy  of  the  profits 
according  to  the  contract,  this  was  evidence  to  show  that  no  debt  ever  ex- 
isted {h). 

So  the  lessee  might  show  an  entry,  or  expulsion  from  the  premises  by 
the  lessor,  or  any  suspension  of  rent  by  him,  under  this  issue  (/),  or  that  the 

(«)  See  tit.  Bail-bond,  supra,  1  If),  note  (a). 
'    (a)  Gilb.  L.  E.  79,  2d  edit.;  1  Will.  Saund.  .39,  n.  (3.);  Cowp.  589;  Hard.  332.     Tyndal  v.  Hutchinson,  3 
Lev.  170.     Warren  v.  Consett,  2  Lord  Raym.  1500;  2  Str.  778;  8  Mod.  107.     Although  facts  be  mixed  with 
it,  as  in  an  action  by  the  assignee  of  the  sheriff  upon  a  bail-bond.     Fort.  363;  2  Lord  Raym.  1503;  2  Str. 
780;  5  Burr.  2586. 

(6)  Cowp.  (c)  Salk.  565. 

(d)  Ibid,  and  1  Saund.  219. 

(e)  B.  N.  P.  170;  Hard.  332;  1  Will.  Saund.  39;  Gilb.  L.  E.  239, 2d  edit.;  Cowp. 
(/)  Gilb.  L.  E.  280,  2d  edit.;  B.  N.  P.  170. 

(g)  See  Gilb.  L.  E.  283,  2d  edit.;  I  Inst.  148,  a.;  Vent.  277;  Roll.  Ab.  398. 

(h)  2  Roll.  Ab.  667,  pi.  21;  Gilb.  L.  E.  283,  2d  edit. 

(i)  It  is  frequently  pleaded,  but  it  seems  that  this  is  optional  on  the  part  of  the  defendant.  I  Will.  Saund. 
205,  n.  (2);  B.  N.  P.  177;  1  Mod.  35;  I  Vent.  258;  Ld.  Raym.  566;  1  Sid,  151;  2  Keb.  762.  Contra,  2  Leon. 
10;  Goulds.  80;  Ow.  85. 

(A)  {Nil  debet  is  not  a  good  plea  to  an  action  of  debt  on  a  recognizance,  nor  to  any  action  founded  on  a 
record  or  specialty.  Bullis  v.  Giddens,  8  Johns.  R.  82.  White  v.  Converse,  20  Wend.  266.  Mblo  v.  Clark, 
3  Wend.  24.  But  where  the  record  or  specialty  is  merely  inducement  to  the  action,  which  is  grounded  on 
m^^ter  of  fact,  as  in  debt  for  rent,  for  an  escape,  or  on  a  devastavit,  there  nil  debet  may  be  pleaded.  Minion 
V.  Wo:dworth,  II  Johns.  R.  474.) 

(1)  {i.  has  been  decided  in  Pennsijlvania,  upon  solemn  argument,  that  in  an  action  of  debt  on  a  foreign 
judgment,  .  i  which  the  declaration  stated  the  foundation  of  the  judgment  to  be  a  specialty,  the  Statute  of 
Limitations  is  not  a  good  plea.  Richards,  Adm.  v.  Bickley,  Adni.  13  Serg.  &  Rawle,  395.  The  causes  of 
action  upon  whuh  the  original  judgments,  sued  upon  in  the  cases  of  Hubbel  v.  Cowdrey,  5  Johns,  Rep.  131, 
and  Bissell  v.  Hall,  11  Johns.  Rep.  168,  were  obtained,  do  not  appear  by  the  reports  of  those  cases,  in  which 
the  plea  of  the  Statute  of  Limitations  was  held,  without  argument,  to  be  a  good  plea.} 
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lessor  had  entered  into  part  of  the  premises;  for  since  the  lessor  by  his  own 
wrongful  act  deprives  the  party  of  the  benefit  of  the  entire  contract,  no 
apportionment  can  be  made  in  his  favour  [k).  So  he  might  show  an  evic- 
tion by  a  third  person.  In  order  to  prove  this,  he  must  have  shown  that 
the  evictor  had  a  title  to  enter,  and  did  enter  before  the  rent  was  due,  and 
show  also  by  what  process  he  was  evicted  (/)  (1).  This  must  have  been 
done  by  the  production  of  the  judgment  in  ejectment,  &c.  or  by  proof  of  an 
examined  copy  of  it,  and  by  proof  of  the  execution  of  the  writ  of  possession 
under  the  warrant,  and  an  examined  copy  of  the  return. 

But  the  defendant  could  not,  where  the  demise  was  by  deed,  give  evi- 
dence to  show  that  the  plaintiff  had  no  interest  in  the  demised  tenements; 
for  if  he  had  pleaded  it,  the  plaintiff  might  have  replied  the  indenture,  or 
might  have  demurred,  for  the  declaration  being  on  the  indenture,  the 
estoppel  appeared  on  record  (2).  But  if  the  defendant  had  pleaded  nil 
hahuit  in  tenementis,  and  the  plaintiff  had  joined  issue  on  the  plea,  instead 
of  relying  on  the  estoppel,  the  defendant  would  not  have  been  concluded 
by  the  deed,  and  the  jury  would  have  been  bound,  as  has  already  been 
seen,  to  find  according  to  the  truth  of  the  fact  {m).  Neither  could  the 
defendant,  under  this  issue,  give  in  evidence  disbursements  for  necessary 
repairs,  although  the  plaintiff  was  boutid  to  repair;  for  the  proper  remedy 
was  by  an  action  of  covenant  (n),  unless  by  the  terms  of  the  covenant  the 
repairs  were  to  be  paid  out  of  the  rent  (o).  It  was  no  defence  that  the  lessee 
did  not  actually  enter  and  enjoy,  where  he  might  without  the  hindrance  of 
the  lessor,  have  entered  and  enjoyed,  for  he  could  not  defend  himself  by  his 
own  laches  {p). 

The  general  rule  was,  that  the  plaintiff  might  give  in  evidence,  under 
this  plea,  any  matter  which  showed  that  nothing  was  due  at  the  time  when 
the  action  was  brought  {q);  as  payment  (7-),  or  a  release  {s)  (A).  But  the 
Statute  of  Limitations  must  have  been  and  must  still  be  pleaded;  and  on  a 
gui  tarn  action  to  recover  penalties,  it  has  been  held  that  the  defendant 
could  not  give  in  evidence  the  record  of  a  recovery  against  him  by  another 
person  for  the  same  forfeiture  {t). 
*371  *By  the  rules  of  Hilary  Term,  4  W.  4,  1,  in  debt  on  specialty  or  covenant, 
New  rules,  the  plea  of  non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 

Qi)  1  Inst.  148,  a.;  Vent.  277;  Roll.  Ab.  398;  Gilb.  L.  E.  283.  [Vaughan  et  al.  v.  Blanchard  et  al.  1 
Yeaies,  176.J 

(/)  Fort.  360;  Cooper  v.  Young,  8  Geo.  2.     Jordan  v.  Twells,  B.  R.  H.  171. 

(m)  Salk.  277;  B.  N.  P.  170;  supra.  Vol.  I.  p.  343.  But  where  the  demise  is  by  parol  agreement,  see  1 
Raym.  74H;  B.  N.  P.  177. 

(n)  B.  N.  P.  177;  1  Ray.  370.  (o)  1  Lord  Ray.  420. 

( p)  Rol.  Ab.  605;  Gilb.  L.  E.  284.  (?)  Com.  Dig.  Pleader,  2  W.  17. 

(r)  Gilb.  L.  E.285.     See  tit.  Bond.— Payment. 

(8)  Per  Holt,  J.,  Hatton  v.  Morse,  1  Salk.  394,  S.  C;  2  Lord  Ray.  787.  See  Co.  Litt.  182,  b.  covtra; 
Gilb.  L.  E.  285. 

(0  Bredon  v.  Hnrman,  Str.  701.  Jackson  v.  Gisling,  B.  N.  P.  197.  Vide  supra.  Vol.  I.  Ind.  tit.  Judg- 
ME.vTs. — Record;  and  infra,  tit.  Record. 

(1)  [Where  a  tenant  is  dispossessed  by  a  public  enemy,  he  ought  to  pay  rent  only  for  the  time  he  enjoyed 
peaceably,  and  not  for  the  time  he  was  prevented  by  the  casualties  of  war.  Bayley  v.  Lawrence,  1  Bay,  499. 
Sed  Vide  Pollard  v.  Shanffer,  1  Dallas,  210.  American  Museum,  Vol.  IL  p.  470,  where  it  was  held  that  a 
lessee,  who  had  been  dispossessed  by  the  British  army  in  1777,  was  bound  to  pay  rent  for  the  whole  terr' , 
but  that  he  was  excused  from  keeping  and  giving  up  the  premises  in  good  repair,  according  to  his  cover'^^nt, 
on  account  of  the  destruction  and  waste  committed  by  the  army.] 

(2)  [Where  a  lessor  threatened  to  turn  the  tenant  off  by  force  if  he  did  not  take  a  lease,  it  wponeld  that 
the  lessee  might  contest  the  lessor's  title.  Hamilton  v.  Marsden,  6  Binney,  45.  And  the  acceptance  of  a 
lease  of  a  part  of  a  tract  of  land  dnes  not  estop  the  lessee  from  contesting  the  lessor's  title  to  the  remainder 
of  the  tract.     Pederick  v.  Searle,  5  Serg.  &  Rawle,  236.] 

(A)  (A  bond  or  covenant  by  the  creditor  to  save  harmless  and  indemnify  the  debtor  against  the  debt, 
operates  as  a  release  of  the  debt.     Clark  v.  Bush,  3  Cow.  151.) 


DECEIT.  371 

deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
includhig  matters  which  make  the  deed  absolutely  void,  as  well  as  those 
which  make  it  voidable. 

2.  The  plea  of  "m7  deheV  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  notes,  the  defendant  may  plead  that  "he  never  was  indebted 
in  manner  and  form  as  in  tlie  declaration  alleged,"  and  such  plea  shall  have 
the  same  operation  as  the  plea  of  non  assumpsit  in  indebitatus  assump- 
sit^ and  all  matters  in  confession  and  avoidance  shall  be  specially  pleaded 
as  above  directed  in  actions  of  assumpsit. 

4.  In  other  actions  of  debt  in  which  the  pha  of  7ul  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the 
defendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in 
the  declaration,  or  plead  specially  in  confession  or  avoidance. 

DECEIT. 

To  support  an  action  on  the  case  for  deceit,  the  plaintiff  must  allege,  and  General 
Y>YOve,  tx  fraud  to  have  been  committed  by  the    defendant,  and  that  a  requisites. 
damage  has  resulted  from  the  fraud  to  the  plaintiff  (w).     The  fraud  must 
consist  in  depriving  the  plaintiff,  by  deceitful  means,  of  some  benefit  which 
the  law  entitled  him  to  demand  or  expect  (x)  (A). 

It  is  a  matter  of  evidence  to  prove  that  the  deceitful  and  fraudulent  Deceitful 
means  have  been  used  as  alleged,  and  that  the  plaintiff  has  in  fact  been  means, 
deceived  by  them  to  his  detriment;  but  it  is  usually  a  question  of  law, 
arising  upon  the  facts,  whether  an  action  lies  in  respect  of  damage  resulting 
from  such  means;  for  it  is  not  a  general  rule,  that  wherever  fraud  and 
damage  concur  an  action  is  maintainable.  Such  means  must  have  been  used 
as  were  likely  to  impose  on  a  person  of  ordinary  prudence  and  circumspec- 
tion, to  throw  him  off  his  guard  on  a  point  where  he  might  reasonably  place 
confidence  in  the  representation  of  the  defendant,  and  also  such  as  deprived 
the  party  of  a  benefit  which  in  point  of  law  he  had  a  right  to  expect  (y). 

(m)  12  East,  636. 

(x)  The  making  a  representation  which  the  party  l?nows  to  be  false,  and  which  is  intended  to  induce 
another  lo  act  on  it  to  his  damajre,  is  a  fraud  in  law,  and  sufficient  to  support  an  action.  Polhill  v.  Walker,^ 
3  B.  &.  A.  1 14.  The  defendant  accepted  a  bill  as  per  procuration  of  tlie  drawee,  believing-  that  the  acceptance 
would  be  sanctioned;  the  holder  of  the  bill  was  in  consequence  nonsuited;  held  th;it  the  defendant  was  liable. 
Ibid.  Where  the  plaintiff  had  been  induced,  through  the  false  representations  of  the  defendant,  to  employ 
a  servant,  and  the  judge  had  drawn  the  attention  of  the  jury  to  two  classes  of  motive,  viz.  a  false  statement 
knowingly  made,  with  intention  to  benefit  himself;  and,  secondly,  a  desire  to  benefit  another  person;  and 
directed  them,  that  although  he  might  have  no  intention  to  obtain  any  advantage  for  himself,  yet  tliat  it 
would  still  be  a  fraud  if  he  made  false  representations,  productive  of  injury  to  another,  knowing  such  repre- 
sentations to  be  false;  and  the  jury  found  a  verdict  and  damages  for  the  plaintiff,  adding  that  they  considered 
there  was  no  actual  fraud  on  the  part  of  the  defendant,  and  that  he  had  no  fraudulent  intention,  although 
what  he  had  done  constituted  a  fraud  in  the  legal  acceptation  of  the  term;  the  Court  refused  to  enter  the 
verdict  for  the  defendant.     Foster  v.  Charles,^  7  Bing.  105. 

(y)  Per  Lord  Ellenborough,  in  V^ernon  v.  Keys,  12  East,  631;  B.  N.  P.  30.  In  Bayley  v.  Merrill,  Cro.  Jac. 
386,  on  an  agreement  to  curry  goods  at  so  much  per  cwt.,  it  was  held  that  no  action  lay  for  falsely  affirming 
that  a  load  of  madder  contained  a  less  quantity  of  cwts.  than  it  contained  in  fact.  In  1  Roll.  Ab.  801,  pi.  16, 
it  was  held  that  one  who  was  induced  to  buy  a  term  by  a  false  assertion  on  the  part  of  a  seller  that  a  stranger 
had  offered  20Z.  for  it,  could  not  recover.  Where  the  plaintiff  sold  to  the  defendant  certain  buildings,  trade, 
and  stock,  under  a  false  representation  by  the  latter  that  he  was  about  to  enter  into  partnership  with  certain 

(A)  (The  deceit  may  not  be  on  either  party  to  the  contract,  but  on  third  persons;  and  if  the  deceit  on 
third  persons  will  operate  as  a  public  mischief,  neither  law  nor  equity  will  support  the  contract.  Boynton  v. 
Hubbard,  7  Mass.  R.  112.  Thus  a  contract  by  an  heir  to  convey,  on  the  death  of  his  ancestor,  if  he  should 
survive  the  ancestor,  a  certain  undivided  part  of  what  shall  come  to  the  heir  by  descent,  distribution  or 
devise,  is  a  fraud  on  the  ancestor,  and  productive  of  public  mischief. 
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Thus  no  action  *is  maintainable  in  respect  of  a  false  representation,  by  a 
vendor,  of  the  intention  or  will  of  another  in  respect  of  the  goods  (z). 
Proof  of  The  plaintiff  must,  in  the  first  place,  prove  fraud,  in  fact;  he  must  show 
fraud.  ti^at  the  representation  was  not  on\Y  falsely,  but  that  it  vj^^  fraudulently 
made,  with  intent  to  deceive  the  plaintiff,  for  the  fraud  or  deceit  is  the 
foundation  of  the  action  («)  (A)  (1).  Thus  in  all  cases  of  deceit  in  the  sale 
of  personal  chattels,  in  respect  of  the  quality,  soundness  or  goodness  of  the 
subject-matter,  the  plaintiff  must  prove  not  only  the  falsity  of  the  repre- 
sentation, but  also  the  scienter,  the  knowledge  of  the  defect,  on  the  part  of 
the  defendant  (6). 

If  the  defendant  sell  goods  as  his  own,  the  plaintiff  should  show  that  he 
knew  that  they  were  not  his  own  (c)  (B).  For  if  the  defendant  had  reason- 
able ground  to  suppose  that  they  were  his  own  property,  as  if,  for  instance, 
,  he  had  bought  them  bond  fide,  this  action  will  not  lie  against  him  [d). 
But  if  the  defendant  represent  them  to  be  the  goods  o{  A.  B.,  and  that  he 
had  authority  from  A.  B.  the  owner,  to  sell  them,  it  will  be  sufficient  for 
the  plaintiff  to  show  that  he  had  no  authority  from  Ji.  B.\  and  proof  that 
they  were  the  goods  of  some  other  person  would  he  prima  facie  evidence 
of  the  want  of  authority  in  the  defendant,  and  sufficient  to  put  him  upon 
proving  that  he  had  authority  (e). 

So,  if  a  man  sell  a  horse,  stating  him  to  be  of  a  certain  age,  according  to 

persons  in  the  same  trade  (whose  names  he  would  not  disclose),  and  that  tiiey  would  not  consent  to  his  giving 
the  plaintiff  more  than  a  certain  sum,  but  in  fact  they  had  authorized  him  to  make  the  best  terms  he  could, 
and  would  have  given  a  larger  sum,  and  in  fact  the  defendant  charged  them  with  a  large  sum,  it  was  held 
that  no  action  was  maintainable;  for  it  was  either  a  false  representation  of  the  intention  of  another,  or  a 
mere  gratis  dictum  of  the  defendants,  on  wliich  it  was  the  indiscretion  of  the  plaintiff  to  rely.  Vernon 
V.  Keys,  12  East,  632,  affirmed  on  error,  in  the  Exchequer  Chamber,  4  Taunt.  488. 

(z)  Vernon  v.  Keys,  12  East,  632.     Sec  tiie  last  note. 

(a)  [Otis  V.  Raymond,  3  Conn.  Rep.  413.  Munroe  v.  Gardner,!  Rep.  Con.  Ct.  328,  475.  Emerson  v. 
Brigham,  10  Mass.  Rep.  197.  Yelv.  21,  a.  note  (1).]  Where  there  has  been  an  express  warranty,  although 
the  action  be  framed  in  tori,  and  a  scienter  averred,  it  need  not  be  proved,  Williamson  v.  Allison,  2  East, 
446;  for  then  the  express  warranty  is  the  gist  of  the  action,  and  not  the  deceit.  See  tit,  Assumpsit — War- 
RANxr.  And  where  there  is  a  warranty  the  action  is  usually  laid  in  assumpsit,  in  order  that  the  declaration 
may  embrace  the  money  counts.  Tlie  propriety  of  this  practice  was  established  in  the  case  of  Stuart  v. 
Wilkins,  Doug.  18.  Where  the  action  is  framed  in  ^ort,  the  plaintiff,  if  he  prove  the  scienter,  will  be  entitled 
to  recover,  although  the  representation  made  may  fall  short  of  a  warranty.  Where  a  vendor  inew;  of  defects 
in  a  ship  at  the  time  of  sale,  which  it  was  impossible  that  the  buyer  should  discover,  and  did  not  disclose 
them  at  the  time  of  sale,  Lord  Kenyon  held  that  he  was  liable  to  an  action  for  the  deceit,  as  on  a  warranty 
that  tlie  ship  was  free  from  all  defects,  although  by  the  express  terms  of  the  contract  the  buyer  was  to  take 
her  with  all  faults.  Mellish  v.  Motteux,  Peake's  C.  115.  But  in  the  subsequent  case  of  Baglehole  v.  Walters, 
3  Camp.  154,  Lord  Ellenborough  stated  that  he  could  not  subscribe  to  the  doctrine  of  the  former  case;  he 
said,  "  Where  an  article  is  sold  with  all  faults,  I  tliink  it  quite  immaterial  how  many  belonged  to  it  within 
the  knowledge  of  the  seller,  unless  he  used  some  artifice  to  disguise  them,  and  to  prevent  their  being  disco- 
vered by  the  purchaser."  There,  however,  the  plaintiff  failed  in  proving  any  fraud.  See  Parkinson  v.  Lee, 
2  East,  314. 

(6)  Supra,  note  (a). 

(c)  B.  N.  P.  30;  Salk.  210.  B.  sells  good  to  A.  as  his  own,  but  knowing  them  to  be  tlie  goods  of  P.,  who 
retakes  them,  A.  shall  have  an  action  on  the  case.  42  Ass.  8;  4  Co.  14.  On  the  sale  of  a  personal  chattel 
the  law  will  imply  a  warranty  as  to  the  right  to  sell,  3  T.  R.  57;  2  Bl.  Com.  451;  3  Com.  166;  Peake's  C. 
94.  But  a  warranty  as  to  the  right  to  real  property  will  not  be  implied,  2  B.  &  P.  13;  3  B.  and  P.  166; 
Dougl.  654;  6  T.  R.  6U6.  A  warranty  as  to  the  soundness,  goodness,  or  value  of  a  horse,  or  other  personal 
chattel,  is  never  implied.     2  East,  314;  2  Com.  451;  3  Com.  165;  2  Roll.  R.  5. 

(d)  Ibid.  (e)  B.  N.  P.  31;  1  Danv.  176. 

(A)  (An  action  on  the  case  will  lie  for  the  assertion  of  a  falsehood  with  a  fraudulent  intent,  as  to  an  exist- 
ing  fact,  where  a  direct,  positive,  and  material  injury  results  from  such  assertion.  Benton  v.  Pratt,  2  Wen. 
385.     Hfirtv.  TaUmadge,2  Day,  381.) 

(B)  (Where  the  donor  of  a  chattel  affirms  it  to  be  his,  at  the  time  of  a  gift,  and  the  donee  is  afterwards 
evicted  by  the  true  owner,  he  may  have  an  action  on  the  case  against  the  donor.  Barney  v.  Dewey,  13 
John.  Rep.  224.) 

(1)  {An  action  of  deceit  will  not  lie  against  a  purchaser  of  a  chattel  who  makes  false  affirmations  of  his 
means  and  property  in  order  to  postpone  the  day  of  payment.     Fisher  v.  Brown,  1  Tyler,  387.} 
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*a  pedigree  delivered  to  him  when  he  bought  the  horse,  and  shown  to  the 
purchaser  (./)  (A);  or  sell  a  picture  as  tlie  production  of  an  ancient  mas- 
ter (g),  or  as  having  formed  part  of  a  particular  cabinet  of  paintings,  and 
sucli  representations  be  made  according  to  the  honest  belief  of  the  owner 
at  the  time,  no  action  is  maintainable,  although  the  representation  be  incor- 
rect; but  it  is  otherwise  if  the  vendor  kneiv  at  the  time  that  he  was  repre- 
senting a  falsehood  (B). 

In  an  action  for  giving  a  false  representation  of  the  credit  and  circum- Character, 
stances  of  a  third  person,  to  the  detriment  of  the  plaintiff,  it  is  not  neces- 
sary to  show  that  the  defendant  expected  to  derive  any  benefit  from  the 
deceit,  or  that  he  colluded  with  the  other  (A).  'I'he  ground  of  the  action  is 
the  intention  to  deceive  and  iiijure  the  plaintifi"(/),  and  of  this,  as  on  all 
other  questions  oi  mala  fides,  the  jury  are  to  judge  {k)  (C).  Though  the 
defendant  inform  the  plainiift"  that  a  party  may  safely  be  credited,  and  that 
he  spoke  from  his  own  knowledge,  and  not  from  hearsay,  he  will  not  be 
hable  to  damages  although  the  representation  be  false,  and  the  plaintiff  in 
consequence  receive  an  injury,  if  the  representation  was  in  fact  made  by 
the  defendant  bo7id  fide,  and  under  the  belief  that  it  was  true  (/).  It  is 
not  sufficient  to  show  that  the  defendant  intended  to  deceive  when  lie  made 
the  representation,  without  proof  that  he  intended  to  defraud  the  plain- 
tiff {m).  The  mere  suppression  of  the  fact  that  the  party  concerning  whom 
the  representation  is  made,  had  recently  been  discharged  under  the  Insol- 
vent Act,  is  not  conclusive  evidence  of  fraud  (n). 

It  is  enacted  by  the  statute  9  G.  4,  c.  14,  s.  6,  that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason  of  any  represen- 

(/)  Dunlop  V.  Waugh,  Peake's  C.  123.  (g)  Jendwine  v.  Slade,  3  Esp.  C.  572.' 

(A)  Pasley  v.  Freeman,  3  T.  R.  51:  Falsehood  an(i  fraud  are  essential;  falsehood  without  fraud  is  not i 
sufficient.     Ashlin  v.  White,'^  Holt's  C.  387. 

(i)   Tapp  V.  Lee,  3  B.  &,  P.  367;  3  T.  R.  51. 

{k)  Eyre  v.  Dunsford,  1  East,  318.  The  defendants  having  credit  lodged  with  them  in  favour  of  T.  to  a 
certain  amount,  but  upon  an  express  stipulation  that  goods  should  previously  be  lodged  with  them  to  treble 
the  amount,  informed  the  plaintiff,  who  applied  to  them  for  information  as  to  T.'s  responsibility,  thatthey 
might  safely  execute  T.'s  order  for  goods  upon  credit,  and  stated  the  fact  that  such  credit  had  been- lodged 
with  them,  but  wholly  omitted  the  previous  condition;  and  it  was  held  that  this  was  a  suppressio  veri,  which 
warranted  the  jury  in  finding  fraud.     [Ward  v.  Center,  3  Jbhns.  271.     Upton  v.  Vail,  6  Johns.  181.] 

(l)  Haycraft  v.  Creasy,  2  East,  92. 

(m)  Scolt  V.  Lara,  Peake's  C.  226;  and  infra,  375.     [Young  v.  Covell,  8  Johns. .23.] 

(n)  Gainsford  v.  Blackford,  6  Price,  36.  The  representation  was,  that  L.  H-  then  owed  him,  the  defend- 
ant, 50Z.;  that  he  the  defendant  was  ready  to  give  L,  H.  credit  for  anything  he  wanted.  See  Wood  v.  Wain, 
1  Esp.  C.  442, 

(A)  (If  one  person  exchanges  horses  with  another  and  gives  money  to  boot,  he  n>ay  not  only  main- 
tain that  action  for  his  money,  but  also  trover  for  the  horse  he  parts  with  in  exchange.  Kimball  v.  Cun- 
ningkam,  4  Mass.  R.  502.  But,  if  he  commence  an  action  of  deceit  to  recover  damages  for  the  fraud,  it 
will  be  a  waver  of  his  right  to  consider  the  contract  as  void,  he  having  thereby  made  his  election  to  consi- 
der it  as  subsisting.     Ibid.) 

(B)  (An  action  lies  for  fraudulently  selling  land  which  has  no  real  existence,, notwithstanding  the  cove- 
nants contained  in  the  deed  of  the  vendor,  which  the  vendee  may  treat  as  a  nullity.  Wardell  v.  Fosdick,  13 
John.  R.  325.  One  falsely  supposing  his  estate  in  danger,  conveys  it  to  his  sons,  who  know  that  it  is  not 
in  danger,  but  neglect  to  set  the  grantor  right:  this  concealment  is  a  sufficient  ground  for  avoiding  the  con- 
veyance.    Whelan  v.  Whelan,  3  Cow.  537.) 

(C)  (An  action  on  the  case  for  a  false  affirmation  lies,  when  a  certificate  is  given  to  an  individual  that  he 
is  honest,  industrious,  respectable,  and  otherwise  a  good  citizen  of  good  morals  and  habits,  and  that  in  the 
opinion  of  the  person  giving  the  certificate,  the  individual  recommended  would  honourably  endeavour  faith- 
fully to  perform  every  engagement  he  should  make  in  any  matter  of  business  or  credit,  and  when  the  person 
recommended,  on  the  strength  of  such  certificate,  obtains  goods  on  credit,  on  its  being  shown  that  the  certi- 
ficate was  false,  and  the  falsity  known  to  the  person  giving  it.  Williams  v.  Wood,  14  Wend.  126.  In  cases  of 
this  kind  it  is  not  necessary  to  show  an  intent  to  defraud  any  particular  individual;  any  one  defrauded  may 
maintain  an  action  for  the  fal.'?e  representation.  lb.  See  also  Gallager  v,  Brvnel,  6  Cow.  346.  Allen  v. 
Addington,  7  Wend.  1.     Bulkley  v.  Slorer,  2  Day,  531.     Gardner  v.  Freslon,  2  Day,  205.) 
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tation  or  assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other  person  (o),  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit,  money  or  goods 
upon  such  representation  or  assurance  [jj),  unless  such  representation  or 
assurance  be  made  in  writing,  signed  by  the  party  to  be  charged  there- 
with. 

The  party  whose  solvency  is  misrepresented  is  a  competent  witness  {q). 
Similar  misrepresentations  made  by  the  defendant  to  other  persons  are,  it 
has  been  held,  admissible  in  evidence  to  prove  a  fraudulent  connection  be- 
tween the  defendant  and  the  customer  (r). 
*374  *The  gist  of  the  action  is,  that  the  plaintiff  was  imposed  upon  by  the 
Proof  of  fraud  o{  the  defendant  (A).  If,  therefore,  it  appear  that  the  plaintiff  was 
deception,  ^ware  of  the  falsity  of  the  representation,  or  made  the  contract,  to  use  a 
common  phrase,  with  his  eyes  open  to  the  defect,  he  is  remediless,  for  he 
was  not  deceived.  Nay,  further,  if  he  had  the  full  means  of  detecting  the 
fraud  and  ascertaining  the  truth,  and  neglected  to  inform  himselfof  it  when 
he  might  easily  have  done  so,  or  even  if  he  placed  a  blind  and  wilful  con- 
fidence in  a  representation  which  was  not  calculated  to  impose  upon  a  man 
of  ordinary  prudence  and  circumspection,  it  seems  that  an  action  of  deceit 
cannot  be  supported  (B).  For  although  the  plaintiff  in  these  cases  may,  in 
point  of  fact,  have  been  deceived,  yet  it  was  a  conseqence  of  his  own  folly 
that  he  was  so  defrauded,  and  vigilantibus  non  dormientibus  jura  sub- 
veniunt. 

Where  a  false  representation  was  made  on  the  sale  of  goods,  but  the 
plaintiff  had  full  opportunity  to  inspect  them,  and  a  a  loritien  contract  was  ' 
entered  into,  the  terms  of  which  had  no  reference  to  the  representation,  it 
was  held  that  the  plaintiff  was  not  entitled  to  recover  [s). 

If  the  vendor  of  a  horse  affirm  that  he  is  sound  wind  and  limb,  when  it 
is  apparent  that  he  has  but  one  eye  [t),  or  warrant  a  house  to  be  in  per- 
fect repair,  which  wants  a  roof(w),  the  buyer  must  abide  by  the  conse- 
quence of  his  own  laches. 
In  the  sale  The  possession  of  goods  by  a  vendor,  induces  a  reasonable  presumption 
of  goods.  Qf  ownership  and  title  {x).  But  it  is  laid  down,  that  if  the  seller  was  out  of 
possession  at  the  time  of  the  sale,  no  action  will  lie  against  him,  though 
they  be  not  his  own,  without  an  express  warranty,  for  there  was  not  room 
to  question  his  title  (y). 

If  the  vendor  of  a  house  affirm  that  the  rent  of  the  house  was  more  than 
it  really  was,  whereby  the  vendee  was  induced  to  give  more  for  it  than  it 
was  worth,  an  action,  it  is  said,  will  lie;  for  the  value  of  the  rent  is  within 

(o)  In  Lyde  v.  Barnard,  1  M.  &  W.  101,  the  Judges  of  the  Court  of  Exchequer  were  divided  in  opinion 
whether  the  clause  applied  to  a  case  where  the  defendant  had  falsely  represented  the  interest  of  A.  B.  in 
certain  funds  charged  only  with  three  incumbrances,  whereby  the  plaintiff  was  induced  to  give  him  credit. 

(p)  The  words  in  italics  are  omitted  in  the  printed  copy  of  the  statute. 

{q)  Smith  V.  Harris,^  2  Starkie's  C.  47.  Richardson  v.  Smith,  1  Camp.  277,  for  the  witness  in  an  action 
for  the  goods  cannot  avail  himself  of  the  verdict. 

(r)  Beal  v.  Thatcher,  3  Esp.  C.  194.  (s)  Pickering  v.  Dowson,  4  Taunt.  779. 

(<)  Unless,  as  is  quaintly  remarked  in  the  year-books,  the  purchaser  be  also  blind. 

(u)  Bayley  v.  Merrel,  Cro.  Jac.  387;  and  per  Grose,  J.,  3  T.  R.  55.  Dyer  v.  Hargrave,  10  Ves.  507. 
Where  the  defect  is  so  obvious  and  visible,  it  is  presumed  that  the  parties  did  not  intend  the  warranty  to 
apply  to  it. 

(at)  B.  N.  P.  30.     Medina  v.  Stoughton,  Salk.  210;  1  Ray.  593.     Dolell  v.  Stevens,  3  Roll.  623. 

(j/)  Salk.  210;  B.  N.  P.  31. 

(A)  (No  action  lies  for  representing  the  plaintiff's  ferry  not  to  be  so  good  as  a  rival's  ferry,  and  persuad- 
ing  travellers  to  cross  in  the  latter  and  not  in  the  plaintiff's  ferry.   Johnson  v.  Hitchcock,  15  John.  R.  185.) 

(B)  {Brittain  v.  Israel,  3  Hawk,  222.    Farrar  v.  Alston,  1  Dev.  89.) 
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the  private  knowledge  of  the  landlord  (z);  but  if  the  seller  merely  affirm 
that  the  thing  sold  is  worth  so  much,  or  that  one  would  have  given  so  much 
for  it,  although  the  affirmation  be  false,  yet  if  the  buyer  might  inform  him- 
self as  to  value,  no  action  lies.  And  this  principle,  it  is  said,  applies  to  all 
cases  where  the  purchaser  may  easily  ascertain  the  true  value  {a).  But 
where  the  value  of  the  article  is  not  perfectly  obvious  upon  mere  inspection, 
but  requires  a  particular  degree  of  skill  for  the  ascertainment,  or  depends 
upon  collateral  circumstances,  the  action  may  be  maintained. 

Although  the  goods  have  been  sold  by  a  wrUten  contract,  yet  the  plaintiff 
is  at  liberty  to  give  parol  evidence  of  antecedent  misrepresentations,  for  the 
*purpose  of  proving  fraud:  as  that  the  seller,  by  fraud,  prevented  him  from  *375 
discovering  a  defect,  which  he,  the  seller  knew  to  exist  (b).  It  has  been  held 
that  in  an  action  for  fraudulently  misrepresenting  the  profits  of  a  business 
as  amounting  to  a  specific  sum,  a  variance  from  that  amount  in  the  repre- 
sentation proved  will  be  fatal  (c). 

If  a  merchant  sell  one  kind  of  silk  for  another,  whereby  the  purchaser  is 
imposed  upon  in  the  value,  the  action  lies  (A),  although  it  turn  out  that  the 
deceit  was  not  in  the  merchant,  but  in  his  factor;  for  he  is  responsible, 
civiliter,  although  not  criminaliter,  for  the  deceit  of  his  factor  [d),  and  it  - 
is  more  reasonable  that  he  who  trusted  the  factor  should  suffer  than  that 
a  stranger  should. 

It  must  be  proved  that  the  damage  in  fact  resulted  from  the  fraudulent  Proof  of 
act  of  the  defendant  (B).  Where  the  plaintiff's  agent  applied  to  ^^.  for  the  damage, 
character  of  an  intended  vendee,  and  v^.  made  a  fraudulent  representation 
on  the  subject,  and  afterwards  the  defendant,  who  was  the  brother  o(  A.,  to 
whom  the  agent  also  applied,  but  did  not  say  at  whose  request,  confirmed 
his  account,  and  the  agent  communicated  .^.'s  representation  to  the  plain- 
tiff, but  did  not  communicate  the  defendant's  representation;  it  was  held 

(«)  Risney  v.  Selhy,  Salk.  211;  Ray.  1118;  Sid.  146;  B.N.  P.  31.  So  where  the  vendor  of  a  public-house, 
pending  his  treaty,  made  false  representations  concerning-  tlie  amount  of  the  business  done,  and  the  rent 
received  for  a  part  of  the  premises.     Dohell  v.  Stevens,^  3  B.  &  C.  625. 

(a)  B.  N.  P.  31;  1  Sid.  146.  Where  the  phdntifF  brought  an  action  against  the  defendant,  alleging  that 
the  defendant,  having  skill  in  jewels,  sold  him  a  stone  which  he  affirmed  to  be  a  Bezoar-slone,  and  sold  it 
as  such,  judgment  was  arrested,  because  the  declaration  did  not  allege  that  the  defendant  knew  that  it  was 
not  Bezoar-stone,  or  warranted  it.     See  also  Pickering  v.  Dowson,  4  Taunt.  779. 

(6)  Pickering  v.  Dowson,  4  Taunt.  779;  and  P.  G.  in  Kain  v.  Old,^  2  B.  &  C.  634.  And  see  Dobell  v  Stevens  » 
3  B.  &  C.  625. 

(c)  Gilbert  v.  Stanislaus,  3  Price,  54.  Even  although  the  sum  was  laid  under  a  videlicet.  The  declar.llon 
stated  that  the  defendant,  a  publican,  represented  that  in  his  public-house  the  returns  averaged  300/.  a  month- 
held  to  be  proved  by  evidence  that  he  said  that  he  was  doing  300Z.  a  month  in  his  house.  Bowring  v.  Stevens  3 
2C.  &P.337. 

{d)  Hern  v.  NichoUs,  Salk.  289;  B.  N.  P.  31.  [See  Connor  v.  Henderson,  15  Mass.  Rep.  319.  Henderson  r 
5reccy,2GreenIeaf,  139.] 

(A)  (See  Vanvalkenburgh  v.  Evertson,  13  Wend.  76.  Irvin  v.  Sherril,  1  Tay.  1.  Inge  v.  Bond,  3  Hawks. 
101.  Thompson  v.  Tate,  1  Mur.  97.  McFarlane  v.  Moore,  1  Penn.  R.  174.  McGarvock  v.  Ward,  Cooke's  R, 
404.  So  an  action  of  deceit  lies  when  a  victualler  sells  meat  as  fresh,  to  his  customers,  at  a  sound  price 
which,  at  the  time,  was  stale  and  defective,  or  unwholesome  from  the  state  in  which  the  animal  died'  for 
in  the  nature  of  the  bargain,  the  very  offer  to  sell  is  a  representation  or  affirmation  of  tiie  soundness  of  the 
article,  when  nothing  to  the  contrary  is  expressed;  and  his  knowledge  of  the  falsehood  in  this  representation 
is  also  to  be  presumed  from  the  nature  and  duties  of  his  calling  and  trade.  Emerson  et  al.  v.  Brigham  et  at. 
10  Mass.  R.  197.  Kendall  v.  Cunningham,  4  Mass.  R.  502.  Hemenway  et  al.  v.  Woods,  18  Mass.  R.  524.' 
Where  a  person  has  accepted  articles  manufactured  for  him,  he  may  maintain  an  action  on  the  case  against 
the  manufacturer,  for  any  deceit  and  fraud  in  the  workmanship.     Everett  v.   Gray  et  al.  1  Mass.  R.  101 .") 

(B)  (Where  fraud  occasions  an  injury  to  another,  an  action  will  lie.  But  fraud  without  damage,  or 
damage  without  fraud  constitutes  no  ground  of  action.  Sherwood  v.  Sahnon,  5  Day.  445.  In  a  declaration 
in  an  action  on  the  case,  for  a  fraudulent  representation,  it  must  be  averred  that  the  representation  was 
made  with  intent  to  deceive  and  defraud,  or  the  declaration  will  be  held  bad,  even  after  verdict  Addino- 
ton  v.  Allen,  11  Wend.  374.) 
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that  the  action  was  not  maintainable,  for  the  damage  did  not  result  from 
the  defendant's  representation,  but  from  ./^,'s  (e).  So  no  action  will  lie  for 
any  misrepresentation  where  the  plaintiff  or  his  agent  knew  that  the  party 
whose  circumstances  were  misrepresented  was  insolvent  (/)  (C). 

If  Jl.  falsely  represent  to  B.  the  circumstances  of  C,  in  consequence  of 
which  B.  sells  to  C  goods  upon  credit  from  time  to  time,,/^.  is  liable  to  B. 
although  C.  pays  for  the  goods  first  supplied,  on  the  purchasing  of  which 
the  representation  is  made  (^•).  He  continues,  it  is  said,  to  be  liable  within 
a  reasonable  time,  and  to  a  reasonable  amount  (A);  in  other  words  the  lia- 
bility depends  so  much  on  the  peculiar  circumstances  of  each  case,  that  the 
law  cannot  define  generally  the  limits  either  as  to  time  or  as  to  amount. 
Where  B.  had  sold  goods  to  C.  on  the  representation  of  A.,  and  then  told 
C.  that  he  would  sell  him  no  more  without  further  references,  it  was  held 
-that  .y^.'s  liability  did  not  extend  beyond  the  time  of  such  declaration  {i). 
For  this  is  strong,  if  not  conclusive,  evidence  to  show  that  the  plaintiff  was 
longer  deceived  by  AJ's  misrepresentation  (D). 
Evidence  It  is  no  defence  to  an  action  of  this  nature,  that  the  plaintiff  agreed  to 
in  defence,  (ake  the  article  with  all  faults. 

Where  the  vendor  of  a  ship  represented  her  to  have  been  built  in  1816, 
and  in  fact  she  had  been  built  a  year  earlier,  it  was  held  that  the  plaintiff 
*376     *vvas  entitled  to  recover,  although  he  was  to  take  her  on  those  condi- 
tions {k). 

So  if  a  watch  be  warranted  which  turns  out  to  be  worthless,  the  plaintiff 
is  entitled  to  recover,  notwithstanding  a  stipulation  that  if  he  disliked  the 
watch  the  vendee  would  exchange  it  (/).  So  where  A.  fraudulently  misre- 
presented the  circumstances  of  B.  to  C  it  was  held  that  he  was  liable, 
although  he  had  promised  to  pay  C  if  B.  did  not  (jn). 

Evidence  of  the  actual  value  of  the  premises  or  chattel  sold  is  admissible 
in  reduction  of  damages,  though  not  in  bar  of  the  action  {n).  Where  the 
action  was  for  a  misrepresentation  of  a  publican's  profits,  and  in  fact  he 
named  his  brewer,  and  stated  that  a  pass-book  was  kept  of  the  beer  and 
spirits,  but  the  plaintiff  made  no  inquiry  of  the  brewer  nor  asked  for  the 
pass-book;  it  was  held  that  the  omissions  did  not  bar  the  action,  but  were 
proper  for  the  considerationof  the  jury,  on  the  question  whether  any  fraud 

(e)  Scott  V.  Lara^  Peake's  C.  226.     Neither  did  the  defendant  intend  to  impose  upon  the  plaintiff. 

(/)  Cowen  V.  Simpson,  1  Esp.  C.  290. 

(^)  Hutchinson  v.  Bell,  1  Taunt.  558.  But  there  B.  stated  to  A.  that  he  proposed  to  open  an  account  with 
C.  as  a  general  customer.  In  the  case  of  De  Graves  v.  Smith,  2  Camp.  533,  cor.  Ellenborough,  C.  J.,  where 
the  interrogation  was  general,  and  the  filse  information  given  without  reference  to  any  proposed  mode  of 
dealing,  it  was  held  that  the  defendant  was  responsible  for  the  first  parcel  of  goods  only,  although  the  party 
became  insolvent  within  a  few  months,  and  after  the  delivery  of  a  second  parcel  on  credit. 

(A)  Ihid.     [See  Rogers  et  al.  v.  Warner  et  al.  8  Johns.  119.] 

(i)  See  above,  note  {g). 

(k)  Fletcher  v.  BowsAer,!  2  Starkie'sC.  561,  cor.  Abbott,  L.  C.  J. 

(l)  Wallace  v.  Jarman^  2  Starkie's  C.  162,  cor.  Ellenborough,  L.  C.  J. 

(m)  Hamer  v.  Alexander,  2'^.  R.241.  (n)  Pearson  v.  Wheeler,^  I  R.  &  M.  303. 

(C)  (Case  lies  in  the  name  of  the  principal  for  a  false  representation  made  to  the  agent.  Raymond  v.  How- 
land,  12  Wend.  176.) 

(D)  (In  action  on  the  case  for  deceit,  in  selling  a  vessel  as  a  British  vessel,  she  not  being  in  fact  such,  it 
was  held  that  the  plaintiff  was  entitled  to  damages  to  the  extent  of  the  difference  of  value  of  the  vessel  as 
sold,  and  her  value  if  her  real  character  had  been  known;  and  also  to  such  damages  as  the  value  of  repairs 
made  on  her  on  the  faith  of  the  representation  of  her  British  character,  which  had  not  been  remunerated  by 
her  earnings,  or  in  any  other  way.  Sherwood  v.  Sutton,  5  Mason's  C.  C.  R.  1.  If  the  vendor  of  goods  affirm, 
or  warrant  them  to  be  of  a  certain  kind  or  quality,  when  they  are  of  a  different  kind  or  inferior  quality,  he 
will  be  liable  to  pay  the  difTerence  to  the  purchaser,  or  receive  the  goods  back  and  rescind  the  bargain, 
if  it  be  offered  him.     Bradford  v.  Manly,  13  Mass.  R.  139.) 
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had  been  practised  (o).     It  is  no  defence  that  the  plaintiff  on  a  bill  filed 
paid  the  price  of  the  goods  deceitfully  sold  (p)  (A). 

DEED. 

1.  As  to  the  Production  of  the  deed,  and  proof  under  the  plea  of  non  est 

factum. 

2.  —        Evidence  by  the  defendant  under  the  same  plea. 

3.  —        Evidence  under  special  pleas. 

4.  —        Admissibility  and  efl'ect  of  a  deed  in  evidence. 

The  plea  oi  Jion  est  fact  am  (q)  puts  in  issue  the  execution  of  the  deed,  Non  est 
and  its  continuance  as  a  deed  at  the  time  of  the  plea.  Where  the  plaintiff  factum, 
has  not  the  possession  of  the  deed,  he  may  aver  that  it  has  been  lost  or 
destroyed,  or  that  it  is  in  the  possession  of  the  adversary  (r);  but  the  deed 
if  pleaded  with  a  profert  must  be  produced,  or  the  plaintiff  will  be  non- 
suited (s).  Where  the  deed  has  been  improperly  pleaded  with  a  profert 
on  non  est  factum,  he  should  move  to  amend  the  record;  but  an  applica- 
tion at  Nisi  Prius  for  that  purpose  comes  too  late  {t).  If  a  deed  be  alleged 
to  be  lost  through  time  and  accident,  but  be  found  before  the  trial,  it  may 
be  given  in  evidence  {^u)  (B). 

Proof  of  the  execution  consists  in  evidence  of  the  sealing  and  delivery  Proof  of 
of  the  deed  by  the  testimony  of  tlie  attesting  witness  [x),  in  the  manner  <2xccution. 
already  stated  (y)  (1).     The  deed  may  be  admissible  in  evidence  although 
when  produced  at  the  trial  it  appear  that  the  seal  has  been  torn  off.     As, 
where  it  *was  sealed  when  pleaded,  and  the  seal  was  afterwards  torn  off;     *377 

(o)  Bowring  v.  Stevens,^  2  C.  &  P.  337.  (p)  Jendivine  v.  Slade,  2  Esp.  C.  573. 

{q)  It  seems  that  if  issue  be  taken  on  the  improper  plea  of  nil  debet  to  a  declaration  on  a  bond,  the  execution 
of  the  deed  stands  admitted.  On  such  an  issue  taken  in  an  action  by  executors  on  a  bond  to  tlie  testator,  evi- 
dence was  admitted  of  an  admission  of  the  amount  of  the  debt  by  the  defendant,  and  the  plaintiffs  recovered 
without  proof  of  the  bond.  York  Summer  Assizes,  1827,  cor,  Bayley,  J.  VVIiere  tlie  defendant,  W.  F.  B., 
executed  tlie  bond  in  the  name  of  W.  B.,  and  appeared  at  the  time  to  be  known  by  the  latter  name,  and  the 
declaration  was  against  W.  F.  B.,  sued  by  the  name  of  W.  B.;  upon  the  plea  non  est  factum,  held,  that  the 
bond  was  not  void,  and  that  the  objection,  if  valid,  could  not  be  available  under  that  plea.  Williams  v. 
Bryant,  7  Dowl.  502. 

ir)  Reed  v.  Brookmariy  3  T.  R.  151;  Totty  v.  Neshitt,  Ibid,  in  note.  Bolton  v.  Bishop  of  Carlisle,  2  H.  B. 
259. 

(s)  Smith  V.  Woodward,  4  East,  585.  {t)  Paine  v.  Bustin?  1  Starkie's  C.  74. 

(u)  Hawley  v.  Peacock,  2  Camp.  557,  [x)  Bac.  Ab.  Ev.  647. 

ly)  Vide  Vol.  I.  Ind.  tit.  Deed. 

(A)  (Where  a  certificate  was  given  that  a  party  is  honest  and  of  good  character,  and  the  party  certifying 
believes  he  would  honourably  endeavour  to  perform  faithfully  every  engagement;  in  an  action  of  deceit — 
evidence  that  the  person  recommended  was  insolvent  and  worthless  when  the  certificate  was  given,  is 
admissible.  Williams  v.  Wood,  14  Wend.  126.  And  a  defendant  in  such  case  is  not  at  liberty  to  show  that 
the  certificate  was  given  for  a  specific  purpose,  e.  g.  to  enable  the  person  recommended  to  buy  a  garden  spot 
at  a  particular  place,  and  thus  rebut  the  intent  to  enable  him  to  obtain  goods  at  another  place.  But  the 
defendant  might  have  shown  that  he  believed  the  representation  made,  and  was  himself  the  dupe  of  the 
artifices  of  the  person  obtaining  the  certificate.  lb.  No  action  will  lie  for  obtaining  a  decree  by  false  and 
forged  evidence,  while  such  decree  remains  in  force.  Monroe  v.  Maples,  1  Root,  553.  Beck  v.  Woodridge, 
3  Day,  30.) 

(B)  {Non  est  factum  puts  in  issue  the  execution  of  the  deed  only.  Everyjmaterial  averment,  beside  that  of 
execution,  is  admitted.  Dale  v.  Roosevelt,  9  Cow.  307.  And  this  though  the  plaintiff  stipulate  that,  under 
the  plea  the  defendant  may  give  any  special  matter  in  evidence,  as  if  pleaded.     lb.) 

(1)  [On  the  plea  of  non  est  factum,  proof  that  the  defendant  acknowledged  in  court  that  he  had  subscribed 
his  name  to  the  instrument  and  delivered  it  as  a  form  by  whieh  to  draw  such  an  instrument,  without  proof 
that  he  ever  acknowledged  the  same  or  delivered  it  as  obligatory  upon  him,  is  not  sufficient  to  charge  him. 
Asberry,  &c.  v.  Colloway,  1  Wash.  73.  On  the  same  plea  to  an  action  against  executors,  evidence  that  the 
obligor  (the  testator)  was  an  illiterate  German — that  the  subscribing  witnesses,  at  the  time  of  its  alleged  exe- 
cution, lived  sixty  miles  off,  in  another  state, — that  they  and  the  obligee  were  persons  of  general  bad  character 
— and  that  many  respectable  persons,  who  spoke  both  German  and  English,  lived  in  the  obligor's  neighbour- 
hood, at  the  time  when  the  instrument  was  alleged  to  be  executed — was  admitted  as  circumstances  from  which 
the  jury  might  infer  that  the  testator  did  not  execute  it.     Sides  v.  Schnebly,  3  Har.  &  M'Hen.  243.] 
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for,  as  has  been  already  observed,  the  issue  is  upon  its  continuance  as  a 
deed  at  the  time  of  pleading  (z).  And  after  the  plea  with  a  profert,  it  is  in 
the  custody  of  the  law,  and  if  the  seal  be  broken  off  in  court  the  law  will 
not  allow  the  innocent  party  to  be  prejudiced  (a).  So  it  maybe  shown  that 
the  seal  has  been  torn  off  by  accident  after  the  execution  of  the  deed  (b); 
and  before  the  time  of  pleading  (c);  or  that  it  has  been  cancelled  through 
the  practice  of  the  obligor  (d)  (A)  (1). 

If  the  deed  be  altered  by  the  party  (the  obligee)  himself,  although  but 
in  an  immaterial  point,  he  thereby  avoids  the  deed  (e);  for  the  law  takes 
every  man's  act  most  strongly  against  himself  An  alteration  by  a  stranger, 
in  an  immaterial  point,  will  not  avoid  the  deed;  but  it  is  said  to  be  other- 
wise if  a  stranger  alter  it  in  a  material  point,  for  the  witnesses  cannot  prove 
it  to  be  the  deed  of  the  party  where  there  is  any  material  difference  (f) 
(2).  And  an  alteration  in  any  covenant  will  avoid  the  whole  deed,  for  the 
deed  cannot  be  the  same  unless  every  covenant  be  the  same  (g). 

If  an  interlineation  appear  in  a  deed,  and  there  be  no  evidence  to  show 
how  it  was  done,  it  will  be  presumed  to  have  been  done  before  the  execu- 
tion (h). 

Where  a  deed  operated  differently  as  to  different  parties,  and  after  exe- 
cution by  some,  and  before  the  execution  by  others,  was  altered  in  parts, 
which  did  not  affect  the  former,  but  only  the  latter,  it  was  held  to  be  binding 
on  all  (i). 

(z)  Besides  this,  the  deed,  after  it  has  been  pleaded  with  a  profert,  is  in  the  custody  of  the  law.  Cro.  Eliz. 
120;  5  Co.  119,  b.;  2  Bulst.  247;  Dy.  59,  pi.  12,  13;  Doc.  PI.  262;  Roll.  R.  39,  40;  2  Roll.  Ab.  29;  [2  Pick. 
Rep.  458.] 

(a)  Smith  v.  Woodward,  4  East,  585.  If  the  seal  be  broken  off  in  court,  the  deed  shall  be  enrolled  for 
the  benefit  of  the  parties;  for  where  anything  is  impaired  whilst  in  the  custody  of  the  law,  it  is  restored  by 
the  benig-nity  of  the  law  as  far  as  possible.     1  Inst.  676. 

(b)  And  this  is  a  question  for  the  jury.  In  Palm.  403,  it  was  holden  that  u  deed  leading  the  uses  of  a 
recovery  was  good  evidence  of  such  uses,  altliough  the  seals  were  torn  off,  it  being  proved  to  have  been  done 
so  by  a  young  boy.  B.  N.  P.  268.  It  is  tliere  suggested  that  such  evidence  would  not  be  sufficient  under 
the  plea  of  nan  est,  factum,  although  it  might  where  the  deed  was  used  as  evidence  collaterally, 

(c)  Pal.  403;  1  Mod.  211.  (d)  1  Vent.  297. 
(e)  B.  N.  P.  267;  10  Co.  92;  11  Co.  27,  a. 

(/)  B.  N.  P.  267;  11  Co.  27.  Qu.  therefore,  whether  the  deed  is  avoided  by  the  act  of  a  stranger,  where 
the  contents  of  the  original  deed  can  be  satisfactorily  proved.  As  the  act  of  a  stranger  in  tearing  off  the 
seals  does  not  vitiate  the  deed,  it  is  difficult  to  say  why  his  alteration  of  it  should  avoid  it;  the  reason  above 
assigned  for  considering  it  to  be  wholly  void  assumes  that  which  may  or  may  not  be  true,  according  to  cir- 
cumstances.    See  Com,  Dig.  tit.  Fait,  (1);  Roll,  41  Cro.  Eliz.  626;  Mo.  10  (3), 

(g)  1 1  Co.  28,  b.;  B.  N.  P.  267. 

(A)  Vin.  Ab,  vol.  12,  p.  58.     But  see  below,  377  («). 

(i)  Doe  d.  Lewis  v,  Bingham,^  4  B.  &  A.  672, 

(A)  (Whether  an  instrument  of  writing  be  under  seal  or  not,  is  a  question  of  law  to  be  determined  by 
the  Court,  from  the  inspection  of  the  instrument;  and  ought  not  to  be  submitted  to  the  jury,  Duncan  v. 
Duncan,  1  Watts,  322.  Several  persons  may  bind  themselves  by  one  seal.  Ludlow  v.  Simonds,  2  Caine's  C. 
Mackay  v.  Bloodgood,  9  John.  R.  285.) 

(1)  [See  Cutts  v.  United  States,  1  Gallison,  69,  where  it  was  decided  that  a  deed  is  not  avoided  by  the 
seal's  being  torn  off  fradulently  or  innocently  by  the  obligor,  but  may  be  declared  on  as  a  subsisting  deed.] 
I  But  an  instrument  so  mutilated  should  not  be  declared  on  as  a  deed,  without  a  profert,  but  the  fact  should 
be  stated  as  an  excuse  for  not  making  a  profert.     Powers  v.  Ware,  2  Pick.  Rep.  451.  ( 

(2)  [As  to  the  effect  of  the  alteration  of  deeds,  see  Chesley  v.  Frost,  1  N.  Hamp.  Rep,  145.  Penny  v. 
Carwithe,  18  Johns.  499.  Hatch  v.  Hatch,  9  Mass.  Rep.  307.  Barrett  v,  Thorndike,  1  Greenleaf,  73.  The 
effect  of  an  alteration  in  a  deed  conveying  land  is  different  from  an  alteration  of  a  bond,  &c.  A  grantee's 
title  is  not  impaired  by  a  voluntary  destruction  of  his  title  deed,  or  by  an  immaterial  alteration  thereof  fraud- 
ulently made  by  himself.  Hatch  v.  Hatch,  and  Barrett  v,  Thorndike,  ubi  sup.  See  also  Doe  d,  Beanland 
V.  Hirst,  note  {p)  on  this  page.] 

(3)  [In  Prevost  v.  Gratz  Sf  al.  1  Peters'  Rep.  369,  and  Morris's  Lessee  v,  Vanderen,  I  Dallas,  67,  it  was 
held  that  a  material  erasure,  or  interlineation,  shall  be  presumed  to  have  been  made  before  the  execution  of 
the  deed  unless  the  contrary  be  shown.]  {Attesting  witnesses  are  not  necessary  to  a  deed,  and  where  their 
names  are  erased,  it  is  incumbent  on  the  party  wishing  on  that  account  to  avoid  the  deed,  to  prove  that  the 
erasure  was  made  after  its  execution  and  delivery,  and  by  the  grantee,  or  those  claiming  under  him,  for  if 
done  by  a  stranger,  it  would  not  avoid  the  deed,     Wickes's  Lessee  v.  Caulk,  5  Har.  &  Johns,  Rep.  36.} 

'Eng.  Com.  Law  Reps.  vi.  560. 


DEED:  PROOF  OF  EXECUTION.  ^-^j 


Where  the  lessor  of  the  plaintiff  in  ejectment  claimed  under  a  deed 
proved  to  have  been  mutilated  after  execution,  it  was  held  that  the  deed 
was  void,  but  that  the  avoidance  did  not  devest  the  estate,  which  had  passed 
under  the  deed  {k). 

The  proof  of  the  execution  of  a  deed  has  already  been  considered  (/).  No  Proof  of 
particular  form  of  delivery  is  essential.     Mere  delivery  without  words  is^^elivery. 
sufficient  {7n)\  as  if  the  obligor  throw  it  down  on  a  table,  with  intent  that 
*the  party  shall  take  it,  and  he  takes  it  accordingly  (w);  or  deliver  it  as  his    *378 
deed  into  the  hands  of  a  stranger  (o).     But  it  is  otherwise  if  he  deliver  it  to 
a  stranger  as  an  escrow,  to  be  his  deed  upon  performance  oi conditions  (;;) 
(A);  and  it  cannot  be  delivered  to  the  obligee  as  an  escrow  (q).   A  delivery 
by  a  stranger  with  the  assent  of  the  maker  is  sufficient  (r). 

A  delivery  may  also  be  by  words,  without  an  actual  delivery;  as  where 
the  deed  lies  on  the  table,  and  the  obligor  says  to  the  obligee,  "  take  it  up  as 
my  deed"(*)  (1). 

If  the  obligor  once  deliver  it  as  his  deed,  with  intent  that  it  shall  be  so, 

{k)  Doe  V.  Hirst,^  3  Starkie's  C.  60. 

(I)  Supra,  Vol.  I,  Ind.  tit.  Deed.  A  party  may  be  bound  by  a  covenant  in  an  indenture  of  lease,  although 
he  does  not  seal  it,  if  he  agree  to  the  lease  (Co.  Litl.  231,  a.;  Com.  Dig.  tit.  Fait,  A.  2).  As  where  A. 
demises  to  B.  and  C,  who  covenant  with  A.,  and  B.  seals  the  counterpart,  and  C.  agrees  to  the  lease,  but 
does  not  seal  it. 

(m)  Co.  Litt.  36,  a.;  2  Roll.  24, 1.  28,  45. 

(n)  Ow.  95.     But  it  is  no  delivery,  unless  the  intent  be  found.     Ibid,  and  1  Lev.  140. 

(0)  2  Roll.  24,  1.  42.  Although  it  was  not  to  be  delivered  till  after  the  performance  of  a  condition.  2 
Roll.  25, 1.  30;  1  Lev.  152. 

(p)  Co.  Litt.  36,  a.;  2  Roll.  25,  1.  25.  (5)  2  Cro.  85,  6. 

(r)  Perkins's  Fait.  137;  and  Com.  Dig.  Fait.  A.  3. 
(s)  Co.  Litt.  36,  a. 

(A)  (It  is  not  necessary  that  the  term  escrow  should  be  used,  when  an  instrumeut  is  delivered  to  a  third 
person  to  prevent  its  taking  immediate  effect.  Clark  v.  Giffard,  10  Wend.  310.  But  an  agreement  to  de- 
liver a  deed  as  an  escrow,  to  the  person,  in  whose  favour  it  is  made,  and  who  is  likewise  a  party  to  it,  will 
not  make  the  delivery  conditional;  the  delivery  will  be  deemed  absolute,  and  a  consummation  of  the  exe- 
cution of  the  deed.     Simonton's  Estate,  4  Watts,  180.) 

(1)  [The  delivery  of  every  deed  must  be  proved,  as  well  as  the  execution  of  it,  being  an  essential  requi- 
site to  its  validity  (Jackson  v.  Dvnlap,  1  Johns.  Cas.  114);  but  the  possession  of  a  bond  being  with  the 
obligee  is  sufficient  evidence  of  a  delivery.  Clark  v.  Ray,  1  Har.  &  J.  323.  S.  P.  Mallory  v.  Aspinwall, 
2  Day,  280,  in  case  of  an  ancient  deed.  A  formal  delivery  is  not  essential,  if  there  be  acts  evincing  an  in- 
tention to  deliver.  Goodrich  v.  Walker,  1  Johns.  Cas.  250.  A  deed  may  be  delivered  by  words,  or  by  acts 
without  words — and  may  be  good  even  if  delivered  to  a  stranger  without  special  authority,  if  intended  for 
the  use  of  the  grantee.  Verplank  v.  Sterry  Sf  ux.  12  Johns.  536.  If  a  deed  has  once  been  delivered,  so  as 
to  take  effect,  a  second  delivery  can  be  of  no  avail.  Ibid.  Where  one,  after  executing  a  deed,  left  it  on  the 
table  where  it  remained  all  night,  and  in  the  morning  took  it  up  and  put  it  away;  it  was  held  there  was  no 
evidence  of  a  delivery.  Ward^s  Exhs  v.  Ward,  2  Hay  w.  226.  Where  A.  living  in  New  York,  agreed 
with  B.  of  Massachusetts,  to  give  him  a  deed  of  his  farm,  as  security  for  a  debt,  and  accordingly  executed 
a  deed  to  C.  in  1808,  and  left  it  at  the  clerk's  office  to  be  recorded — neither  the  grantee  nor  any  person  on 
his  behalf  being  present  to  receive  if — and  the  grantee  died  in  1809,  and  in  1810,  A.  sent  the  deed  to  his 
heir;  it  was  held  that  there  was  no  delivery.  Jackson  v.  Phipps,  12  Johns.  418.  See  also  Maynard  v.  May- 
nard  Sf  al.  10  Mass.  Rep.  456.  But  a  delivery  of  a  deed  to  a  third  person,  for  the  use  of  the  grantee,  and 
without  his  knowledge,  becomes  a  valid  delivery  on  the  subsequent  assent  of  the  grantee,  which  relates  back 
to  the  original  time  of  delivery.  Buggies  v.  Lawson  Sf  al.  13  Johns.  285.  Belden  v.  Carter,  4  Day,  66. 
Hatch  v.  Hatch,  9  Mass.  Rep.  307.  Commonwealth  v.  Seldon  Sfal.  5  Munf.  160.  Harrison  S(  al.  v.  Trus- 
tees of  Phillips  Academy,  12  Mass.  Rep.  456.  See  also  Bcchnan  v.  Frost,  18  Johns.  544.  1  Johns.  Ch. 
Rep.  288.  Souverbye  v.  Arden,  1  Johns.  Ch.  Rep.  240.  The  Trustees  of  the  Methodist  Church  v.  Jaques, 
ibid.  450.  Bickford  v.  Daniels,  2  N.  Hamp.  Rep.  71.]  {Where  it  was  proved  by  the  subscribing  witness 
to  a  deed,  that  the  grantors  signed  and  sealed  it,  but  that  the  grantee  was  not  present  at  the  execution  thereof, 
nor  any  one  on  his  behalf,  to  the  witnesses'  knowledge,  and  that  the  deed  when  executed  was  delivered  to 
one  of  the  grantors,  and  by  the  direction  of  another,  who  had  a  power  of  attorney  appointing  him  the 
grantee's  general  agent,  of  a  date  anterior  to  the  execution  of  the  deed,  was  put  upon  record,  and  remained 
in  the  Register's  Office  until  called  for  by  the  counsel  of  the  grantee,  it  was  held, — the  question  as  to  its  due 
execution  and  delivery  being  raised,  not  by  any  parly  to  the  deed,  but  by  a  stranger — that  the  jury  might, 
from  the  facts  above  stated,  presume  a  delivery.     Gardner  v.  Collins,  3  Mason's  Rep.  398.] 
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he  cannot  by  any  subsequent  words  explain  his  intent  to  be  otherwise  (t) 

(A). 

One  who  execates  a  deed  for  another,  under  a  power  of  attorney,  must 
execute  it  in  the  name  of  the  principal;  but  no  particular  form  of  words  is 
essential  (ii)  (1). 

Tlie  due  execution  of  a  deed  may  be  presumed  from  circumstances  (v). 
Variance.        In  general,  where  an  action  is  brought  against  one  of  several  covenantors 
or  obligors,  the  defendant  cannot  take  advantage  of  it,  except  by  plea  in 
abatement  (x). 

If  the  plaintiff'  declare  on  a  bond  made  by  two,  it  is  no  variance  under 
the  plea  o{  non  est  factum  that  tlie  bond  was  made  by  three  {y).  But  if 
one  of  several  covenantees  or  obligees  bring  an  action  without  averring  that 
the  rest  are  dead,  the  defendant  may  take  advantage  of  it  at  the  trial,  as  a 
variance  under  the  plea  o{  non  est  factum  {z). 

If  the  deed  appear  to  be  razed  or  interlined,  it  is  a  question  for  the  jury, 
whether  it  was  the  individual  contract  delivered  by  the  party  [a), 

A  variance  between  the  real  name  of  the  defendant  from  that  which  is 
given  him  in  the  deed,  and  by  which  he  is  sued,  is  immaterial  (6). 
*379         *If  the  deed  read  vary  from  that  described  in  the  declaration,  in  legal 
effect,  the  variance  will  be  fatal  (c).     As,  if  it  describe  the  consideration  for 

(0  Com.  Digr.  Fait.  A.  3.  [See  Johnson  et  al.  v.  Baker,^  1  B.  &  A.  440.]  But  qu.  whether  the  delivery 
is  absolute  where  the  deed  is  delivered  to  the  obligee  as  an  escrow  to  be  his  deed  on  performance  of  a  condi- 
tion.    Ibid.;  and  see  Vol.  I.  Ind.  tit.  Deed. 

(m)   Wilks  V.  Back,  2  East,  142. 

(»)  Where,  on  the  execution  of  a  composition-deed  with  creditors,  a  dispute  arising  as  to  the  exact  amount 
of  tbe  debt  of  one,  the  deed  was  executed  with  a  blank  as  to  that  sum,  and  the  amount  was  inserted  the 
following  day,  upon  the  vouchers  being  produced,  but  the  attesting  witness  was  not  present,  and  the  deed 
was  not  proved  to  have  been  re-executed  or  redelivered,  but  there  was  evidence  of  its  being  subsequently 
recognized  and  acted  upon  by  the  defendant;  held  that  the  Judge  properly  referred  it  to  the  jury  to  say 
whether  they  would  not  presume  an  execution  after  such  insertion,  or  that  it  was  not  to  be  considered  as 
delivered  as  a  perfect  deed  until  the  sum  was  so  inserted:  held  also  (per  Holroyd,  J.,  on  the  trial),  that  the 
attorney  who  prepared  the  deed  on  the  retainer,  and  on  behalf  of  the  trustees,  was  a  competent  witness  in 
an  issue  directed  by  the  Court  to  try  its  validity,  notwithstanding  one  of  the  trusts  was  for  tlie  payment,  in 
the  first  instance,  of  the  costs  attending  the  preparing  it,  and  he  was  also  a  defendant  in  another  action,  the 
result  of  which  depended  on  that  validity  of  the  deed;  the  Court  not  questioning  the  decision  of  that  learned 
Judge,  and  being  satisfied  that  the  justice  of  the  case  had  been  obtained  by  the  verdict.  Hudson  v.  RevettJ^ 
5  Bing.  368. 

(x)  See  the  case,  1  Will.  Saund.  154,  n.  1.     WhelpdaWs  Case,  Rep.  199;  Gilbert  v.  Bath,  1  Str.  503. 

(y)  South  V.   Tanner,  2  Taunt.  254. 

(2)   1  Will.  Saund.  154,  and  the  cases  there  cited. 

(a)  B.  N.  P.  267;  10  Co.  92.  Formerly  the  Judges  decided  upon  the  profert,  or  view  of  the  deed,  whether 
it  was  void  by  reason  of  erasure  or  interlineation;  but  when  deeds  grew  to  be  voluminous,  they  found  it 
inconvenient  to  decide  upon  demurrer,  and  referred  it  to  a  jury.     B.  N.  P.  267. 

(6)  A  party  ought  to  be  sued  by  the  name  given  him  in  the  bond,  &c.  A  declaration  against  him  by  his 
right  name,  stating  that  in  another  name  he  executed  the  bond,  has  been  held  to  be  bad.  Gould  v.  Barnes, 
3  Taunt.  504.     See  above,  376,  note  {q). 

(c)  See  Swallow  v.  Beaumont,  supra,  343;  Sands  v.  Ledger,  2  Ld.  Raym.  792;  Howell  v.  Richards,  11 
East,  633;  Drowning  v.  Wright,  2  B.  &  P.  19. 


(A)  (If  a  grantor  place  a  deed  on  record,  it  is  not  an  absolute  delivery,  but  only  evidence  of  if,  of  which 
the  jury  may  judge.  Chess  v.  Chess,  1  Penn.  R.  32.  Where  a  deed  of  lands  was  delivered  as  an  escrow, 
and  an  absolute  delivery  subsequently  made,  but  previously  to  the  second  delivery  a  judgment  was  obtained 
against  the  grantor,  under  which  the  lands  were  sold;  it  was  held,  that  the  purchaser  under  the  judgment 
was  entitled  to  the  land.  Jackson  v.  Rowland,  6  Wend.  666.  A  deed  requiring  the  approbation  of  a  third 
person  to  render  it  valid,  although  executed  before,  becomes  operative  from  the  time  that  such  approbation 
IS  m  fact  given.     J«c/csore  v. //i//,  5  Wend.  532.) 

(1)  [It  is  indifferent  whether  an  altorncy  sign  a  deed  "  B.  W.  attorney  for  R.  C."  or  "R.  C.  by  B.  W. 
his  aUorncy."  Jones's  Devisees  v.  Carter,  4  Hen.  &  Mun.  184.  But  where  an  attorney  signed  his  own 
name,  without  adding  any  reference  to  his  constituent,  it  was  held  that  the  deed  was  inoperative,  although 
It  recited  a  proper  letter  of  attorney,  and  although  the  concluding  words  of  the  deed  were— "  In  testimony 
whereof,  I  have  hereunto  set  the  name  and  seal  of  the  said  J."— who  had  executed  the  letter  of  attorney. 
Elwell  V.  Shaw,  16  Mass.  Rep.  42.     1  Greenleaf,  339,  S.  C] 
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the  defendant's  covenant  improperly  (o^);  or  allege  that  as  absolute  which 
is  merely  qualified  and  conditional  (e). 

Where  the  declaration,  in  setting  out  one  of  the  several  covenants  in  a 
lease,  on  vvhicli  breaches  were  assigned,  described  it  to  be  the  Cellar  Beer 
Field,  by  mistake  for  the  Aller  Beer  Field,  the  variance  was  held  to  be  fatal, 
as  amounting  to  a  misdescription  of  the  deed  declared  on  (/). 

The  defendant  prayed  oyer  of  the  condition  of  a  bond,  which  was  for  the 
payment  of  100/.  by  instalments,  till  the  said  sum  be  paid;  the  defendant 
then  pleaded  wo;z  est  factum;  and  it  appeared  that  the  y^oxA  hundred, 
where  it  should  have  occurred  the  second  tune  in  the  condition  of  the  bond, 
had  been  omitted,  but  had  afterwards  been  inserted  without  the  defend- 
ant's knowledge;  it  was  held,  that  althougii  the  alteration  did  not  avoid  the 
instrument,  yet,  that  it  caused  such  a  variance  between  the  condition  set 
out  on  the  record  on  oyer  and  the  condition  on  the  bond  produced,  that  the 
plaintiff  could  not  recover  (^)  (1). 

2.  The  defendant  may  give  in  evidence  any  matter  which  shows  either  Evidence 
1st,  that  the  deed  was  originally  void,  or,  2dly,  that  it  was  avoided  by  for  the  de- 
matter  subsequent  before  the  plea;  for  the  plea  is  in  the  present  tense,  ^"  '^"*' 
and  if  it  has  been  avoided,  it  was  not  the  defendant's  deed  at  the  time  of 
pleading  (A). 

1st.  That  it  was  originally  void.  As  where  a  bail-bond  is  taken  after  Proof  by 
the  return  of  the  writ  (/).  That  it  is  a  forgery;  that  he  was  made  to  sign  it  <iefendant. 
when  he  was  so  drunk  that  he  did  not  know  what  he  did  {k)\  that  he  was 
a  lunatic  (/)  (A);  that  it  was  obtained  by  fraud,  and  without  any  real  assent 
of  the  mind,  having  been  falsely  read  over  to  him,  being  a  blind  man,  or 
unable  to  read  (m)  (2);  that  she  was  a  feme  covert  (w);  that  the  deed  was 
delivered  as  an  escrow,  upon  a  condition  not  yet  performed  (o)  (^);  that  it 
was  delivered  to  a  stranger  for  the  use  of  the  plaintiff,  who  refused  it,  for 
the  refusal  deraigns  the  bond  (/?);  that  it  was  made  to  a  feme  covert,  and 
that  the  husband  disagreed,  and  refused  to  accept  it  {q);  that  the  deed  was 
cancelled  before  the  plea;  that  a  material  erasure  was  made  in  the  deed,  or 
that  the  seal  was  torn  off  before  the  plea  (r)  (B);  but  this,  it  seems,  is  but 

{d)  Swallow  V.  Beaumont,  supra,  247. 

(e)  See  Brown  v.  Knill,^  2  B.  &,  B.  395.  Tempany  v.  Burnand,  4  Camp.  20.  See  also  1  Camp.  195;  14 
East,  568;  7  Taunt.  305;2  1  B.  &  A.  57;  and  Vol.  I.  tit.  Variance. 

(/)  Pf«  V.  Green,  9  East,  188.  (g)    Waugh  v.  Bussell,^  I  Ma.rcb.  ^14. 

(A)  Gilb.  L.  Ev.  173,  2d  edit.  [In  Manwood  v.  Harris,  Savile,  71,  it  was  held  that  matter  subsequent  to 
the  execution  of  the  deed,  which  avoids  it,  must  be  pleaded,  and  cannot  be  given  in  evidence  under  tlie  issue 
of  non  est  factum.     That  case,  however,  is  not  law.] 

(i)  Supra,  tit.  Bail-bond. 

(k)  Cole  V.  Robins,  B.  N.  P.  172.     See'tit.  Drunkenness. 

(l)  B.  N.  P.  172.  Yates  v.  Been,  Str.  1104.  [Wigglesworth  v.  Steers  Sf  al.  1  Hen.  &  Munf.  69.  King's 
Ex'rs  V.  Bayanfs  Ex'rs,  2  Hay  w.  394.     Curtis  v.  Hall,  1  Southard's  Rep.  361.] 

(m)  B.  N.  P.  172.     {Armstrong  et  al.  v.  Hall,  1  Coxe's  Rep.  178;  Jackson  v.  Haynes,  12  Johns.  469.} 

(w)  Ibid.;  2  Wils.  352;  Burr.  1805;  Lord  Ray.  363. 

(0)  B.  N.  P.  172;  2  Roll.  Ab.  683;  5  Co.  19. 

ip)  5  Co.  119,  b.  (q)  Ibid. 

(r)  Formerly  the  Court  decided  on  view  of  the  deed,  upon  profert  made,  whether  it  was  void  or  not  from 

(1)  {A  variance  in  date,  between  the  bond  declared  upon  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintift''s  special  demurrer  to  the  defendant's  bad  rejoinder.  Cooke  v.  Graham's 
Adm'r,  3  Cranch,  229.| 

(A)  (Imbecility  of  mind  not  amounting  to  lunacy  or  idiocy  in  the  grantor  of  land,  is  not  sufficient  to 
avoid  his  deed,  where  in  the  obtaining  it,  there  is  no  fraud.     Odell  v.  Buck,  21  Wend.  142.) 

(2)  {Or  that  a  different  instrument  was  substituted  for  that  which  the  defendant  supposed  he  was  exe- 
cuting,  Moore  v.  Carpenter,  Cam.  and  Nor.  553.      Van  Valkenburg  v.  Rouk,  12  Johns.  337.} 

0)  Or  that  it  was  not  delivered.    Roberts  v.  Jackson,  1  VVendall,  478.  Jackson  v.  Perkins,  2  Wendall,  308. 

(B)  (Where  the  seals  of  an  agreement  were  torn  off  by  one  with  whom  it  had  been  left  for  safe  keeping 

»Eng.  Com.  Law  Reps.  vi.  167.    2/J.  ii.  114.    ''Id. 1241. 
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presumptive  evidence  of  such  an  act  on  the  part  of  the  obHgee  as  will 
cancel  the  deed,  for  the  latter  may  show  that  the  seal  was  torn  off  by  acci- 
dent (s);  or  that  the  alteration  was  made  by  a  stranger  in  a  point  not  ma- 
*3S0  teriai,  and  without  his  *privity  (/)  (A).  But  an  alteration  by  the  obligee 
himself,  even  in  an  immaterial  point,  will,  it  is  said,  avoid  the  deed  (u). 
An  alteration  in  any  one  covenant  will  avoid  the  whole  deed,  for  the  deed 
is  not  the  same,  unless  all  the  covenants  be  the  same  (x)  (B). 

Where  the  deed  is  a  joint  one  (^),  or  both  joint  and  several  (z),  the 
defendant  who  is  sued  may  show  that  the  seal  of  one  of  the  obligors  has 
been  torn  off,  for  the  manner  of  the  obligation  becomes  different,  and  a 
presumption  arises  that  the  obligee  has  been  satisfied.  But  it  is  otherwise 
where  the  obligation  is  entirely  several  (a). 

Where  .^.,  with  a  blank  left  after  his  name,  is  bound  to  B.,  and  after- 
wards the  name  of  C.  is  added  as  a  joint  obligor,  the  bond  is  not  avoided, 
for  the  addition  does  not  alter  the  contract  of  ^.,  who  was  bound  to  pay 
the  money  independently  of  any  addition  (b)  (1). 

Where  a  bond  was  made  to  C,  with  blanks  left  for  the  christian  name 
and  addition,  which  were  filled  up  afterward  with  the  assent  of  the  parties, 
it  was  held  that  the  bond  was  void  (c).  And  in  general,  if  blanks  be  left 
at  the  time  of  execution,  and  be  afterwards  filled  up,  the  deed  will  be 
avoided,  for  it  is  no  longer  the  same  contract  that  was  sealed  and  deli- 
vered (d);  but  an  immaterial  addition  v/ill  not  avoid  the  deed  (e)  (C).    The 

rasure  (10  Co.  92);  and  they  held  that  a  raised  or  interlined  deed  was  void,  because  they  could  not  sufficient- 
ly collect  the  intention  of  the  obligor.  10  Co.  92;  Bac.  Ab.  Ev.  F.  649.  See  above,  378,  note  (a),  and  377, 
note  (A). 

(s)  B.  N.  P.  172. 

(t)  B.  N.  P.  171.  But  see  11  Co.  27,  and  Str.  1160;  where  it  is  laid  down,  that  an  alteration  by  a  stranger 
in  a  material  point  will  avoid  the  deed,  because  the  witnesses  cannot  then  say  that  it  is  the  deed  of  the  party. 
Vide  supra,  377. 

(w)  FigoWs  Case,  11  Co.  27,  B.  N.  P.  267;  vide  supra,  377. 

(x)  11  Co.  27,  28,  b.;  B.  N.  P.  267. 

iy)  Noy,  172;  B.  N.  P.  268:  1 1  Co.  28;  2  Show.  28,  29;  2  Roll.  Rep.  39,  40;  5  Co.  23,  a.;  Cro.  Eliz.  546; 
Doc.  PI.  260,  262,  263;  Poph.  161;  2  Roll.  R.  30. 

(z)  March.  125;  2  Show.  29;  Bac.  Ab.  Ev.  652;  B.  N.  P.  268. 

(a)  Ibid. 

(b)  2  Lev.  35;  2  Kcb.  872,881;  Moor.  547,  619;  Cro.  Eliz.  627;  B.  N.  P.  281.     [2  Ch.  Rep.  187.] 

(c)  Roll.  R.  39,  40.  {(l)  Ibid.;  2  Roll.  Ab.  29;  B.  N.  P.  281. 
(e)  Vent.  185. 

by  both  parties;  held,  that  this  did  not  dcstrov  the  deed.  Rees  v.  Overbaugh,  6  Cow.  746.  Cutis  v.  U.  S., 
1  Gallis,  C.  C.  R.  69.) 

(A)  (An  alteration  in  a  bond  made  by  one  of  the  clerks  of  the  custom  house,  after  its  execution,  for  the 
purpose  of  rectifying  it;  but  which  did  not  affect  its  construction;  was  held  to  be  the  act  of  a  stranger,  and 
immaterial,  and  not  to  avoid  the  bond.     The  U.  S.  v.  Hatch,  1  Paine's  C.  C.  R.  336.) 

(B)  (A.  being  in  custody  under  an  execution,  applied  to  a  Judge  of  the  Common  Pleas,  to  give  bond  and 
receive  a  discharge,  and  for  that  purpose,  he  and  B.,  his  surety,  wrote  their  names  on  a  blank  paper,  and 
affi.xed  their  seals,  and  left  it  with  the  judge,  desiring  him  to  fill  it  up;  the  judge  gave  the  discharge  and 
took  away  the  bond,  and  afterwards  filled  it  up  accordingly;  held,  that  the  bond  was  valid  and  binding. 
Wiley  V.  Moor,  17  Serg.  &  Rawle,  438.  A  bond  executed  in  blank  as  to  a  material  part,  with  parol  authority 
to  an  agent  to  fill  up  the  blank,  and  deliver  it  is  valid.     Ex  parte  Kerwin,  8  Cow.  118.) 

(1)  [Texira  V.Evans,  cited  by  Wilson,  J.  1  Anst.  228.  Matson  \.  Booth,  5  M.  &  S.  223.  Hunt  v.  Adams, 
6  Mass.  Rep.  519.  Smith  v.  Crooker  ^  al.  5  Mass.  Rep.  538.  Speaks  Sf  al.  v.  U.  States,  9  Cranch,  28. 
Whiting  V.  Daniel,  1  Hen.  &Mun.  391,  Wooley  Sfal.  v.  Constant,  4  Johns.  55 — where  it  is  held  that  by  con- 
sent  of  parties,  alterations  may  be  n;ade  in  a  deed  by  adding,  or  by  erasing  and  substituting  obligors'  names, 
&c.,  and  that  parol  evidence  of  such  con.sent  is  admissible,  and  that  it  is  immaterial  whether  the  consent 
be  given  before  or  after  the  execution  of  the  deed — and  that  consent  may  in  some  cases  be  implied  from  the 
nature  of  the  alteration,  as  well  as  expressed.  [Barrington  v.  The  Bank  of  Washington,  14  Serg.  &  Rawle, 
405. j     Sed  vide  Moore  S(  al.  v.  Lessee  of  Bickham  Sf  al.  4  Binney,  1.  See  also  Oneale  v.  Long,  4  Cranch,  60.] 

(C)  (If  a  deed  be  altered  after  delivery,  the  alteration  destroys  the  deed  as  to  the  party  who  altered  it,  but 
does  not  destroy  the  estate.  Withers  v.  Atkinson,  1  Watts,  R.  236.  Jackson  v.  Gould,  7  Wend.  364. 
Whether  interlineations  and  erasures  have  been  made  in  a  deed  before  or  after  its  execution,  is  a  question 
for  the  jury  to  decide.    Heffelfingerv,  Shutz,  16  Serg.  &  Rawle,  44.) 
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defendant  may  also  show  that  the  deed  after  execution  was  altered,  and 
without  any  new  stamp  (/). 

The  defendant  cannot,  under  this  plea,  give  any  matter  in  evidence 
which  avoids  the  deed  either  at  common  law  or  by  statute,  unless  it  im- 
peach the  execution  or  continuance  of  the  deed  {g);  and  therefore  cannot 
give  in  evidence  that  the  deed  is  void  for  usury  (A);  or  that  the  bond  was 
delivered  to  the  plaintiff"  himself  upon  a  condition  not  performed  (e);  or  to 
a  stranger  but  not  an  escrow  (k).  So,  in  all  cases  where  the  deed  is  merely 
voidable,  but  not  void,  the  matter  must  be  specially  pleaded,  and  is  not 
evidence  under  this  plea  (/);  as  for  infancy  (w),  duress,  or  where  it  was 
obtained  by  threats  {n)\  nor  can  he  read  the  condition  of  the  bond  to  show 
that  it  is  void,  as  being  in  restraint  of  marriage,  or  for  any  other  ille- 
gality (o). 

Where  the  plea  is  non  est  factum  generally,  the  proof  lies  upon  the 
plaintiff";  but  where  the  plea  shows  that  the  deed  is  void  for  special  matter, 
the  issue  is  on  the  defendant  {p). 

3.  The  usual  pleas  in  avoidance  of  a  deed  are,  that  it  was  obtained  by  Special 
duress,  '^which  will  be  supported  by  proof  that  he  was  forced  to  give  theP'^*^'" 
bond  by  a  wrongful  imprisonment  {q);  by  threats,  and  then  proof  of  a  me-    ^^q\ 
nace  of  life,  member,  mayhem,  or  imprisonment,  is  sufficient,  it  is  said,  to 
avoid  a  deed  (r);  but  a  threat  of  battery,  or  of  injury  to  the  party's  house 
or  goods,  is,  it  is  said,  insufficient,  because  the  party  may  recover  damages 
for  the  injury  (5);  this,  however,  is  clearly  a  very  inadequate  reason  for  the 
distinction,  and  may  be  frequently  false  in  fact.     Under  the  i)lea  of  duress, 
it  is  a  question  for  the  jury  whether  the  act  of  the  party  was  voluntary,  or 
was  the  result  of  terror  and  apprehension  (A). 

So  the  defendant,  in  avoidance  of  the  deed,  may  plead  coverture  [t), 
infancy  (?f),  or  that  the  deed  was  void  under  the  statute  of  usury,  or  against 
gaming  (B),  or  for  other  illegal  matter  (.r),  fraud  or  covin,  and  in  some  in- 
stances mistake  {y)  (C). 

Other  pleas  in  answer  are,  of  a  tender;  solvit  ad,  or  post  diem  (z);  or 
a  release  («),  which  must  be  produced  and  proved  as  a  deed;  performance 

(/)  ]  Ford.  84.     See  lit.  Stamp. 

ig)  Cotton  V.  Goodright,  Bl.  1008;  5  Co.  119,  a.:  Com.  Dig.  Pleader,  2  W.  18;'  2  Slarkie's  C.  35. 

(/;)  5  Co.  119,  a.;  Com.  Dig.  Pleader,  2  W.  18.  (i)  9  Co.  37,  a. 

(k)  Dyer,  167,  b.  (Z)  Coin.  Disr.  Pleader,  2  W.  18. 

(7w)  B.  N.  P.  172;  Ca.  K.  B.  609.  Per  Lord  Mansfield,  Burr.  1805;  Lord  Raym.  315.  But  where  infancy 
actually  avoids  the  deed,  it  is  evidence  on  the  plea  of  non  est  factum.     Per  Eyre,  J.,  2  H.  B.  513. 

(n)  5  Co.  119,  a.;  Com.  Dig.  Pleader,  2  W.  18.  (0)  Bl.  1008. 

ip)  Mod.  Ca.  218;  Com.  Dig.  Pleader,  2  W.  18. 

(7)  2  Ins.  482;  Com.  Dig.  Pleader,  2  W.  19.  But  this  is  no  plea,  if  the  deed  be  acknowledged  by  the 
defendant  to  be  enrolled  of  record.     2  Roll.  8G2. 

(r)  2  Ins.  483;  CI.  Ass.  72;  Com.  Dig.  Pleader,  2  W.  20. 

(s)  2  Ins.  483.  (<)  See  tit  Husband  &  Wife. 

(m)  See  tit.  Infant.  {x)  See  tit.  Tender. 

(y)  See  tit.  Parol  Evidf.nce.  In  some  instances  the  mere  suppressio  veri  will  avoid  a  deed.  Gordon  v. 
Gordon,  3  Swanst.  400. 

(z)  See  tit.  Payment.  (a)  See  tit.  Release. 

(A)  (But  one  obligor  cannot  plead  that  the  bond  was  obtained  from  a  co-obligor  by  duress.  Thompson  v. 
Lockwood,  15  John.  R.  256.  Simms  v.  BarfooVs  Ex''rs,  2  Hay.  402.  And  a  deed  obtained  by  sureties  for 
their  indemnity,  under  a  threat  of  legal  process  in  case  of  refusal,  cannot  be  set  aside  by  the  bargainor  for 
duress  in  its  execution.     Hart  v.  Bass,  2  Dev.  Eq.  292.) 

(B)  {Lessee  of  Burd  v.  Swearingen,  1  Ohio  R.  403.) 

(C)  {Gibson  v.  Porter,  2  Dev.  &  Bat.  530.  But  the  want  or  failure  of  consideration  cannot  be  set  up  at 
law  to  impeach  a  specialty.  Vrooman  v.  Phelps,  2  Johns.  R.  177.  Dorian  v.  Sammis,  lb.  179,  n.  Parker  v. 
Parmele,  20  John.  R.  130.  And  no  person  but  the  party  to  a  deed,  who  alleges  fraud  to  have  been  practised  upon 
him,  or  those  claiming  title  under  him,  will  be  allowed  to  impeach  or  avoid  the  deed  on  the  ground  of  such 
fraud.    Jackson  ex  detn.  Hungerford  v.  Edson,  20  John.  R.  478.) 

'Eng.  Com.  Law  Reps.  iii.  232. 
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cessary. 


of  the  condition;  a  defeazance,  which  must  be  proved  as  a  deed,  if  denied 
by  the  repUcation  (6);  eviction  (c);  expulsion  {d). 

4.  It  is  a  general  rule,  that  parties  to  a  deed  and  those  who  are  privy  in 
estate  can  found  no  claim  upon  the  deed  without  showing  it  to  the  Court  (e). 
and  where  the  contract  creates  the  obligation,  it  can  neither  be  pleaded  nor 
given  in  evidence  unless  it  be  under  seal,  but  it  is  otherwise  where  the 
interest  vests,  although  the  deed  has  no  continuance  (/). 

Where  an  estate  is  claimed  by  act  of  law,  the  party  may  make  his  claim 
without  showing  the  deeds;  as  where  the  party  is  tenant  in  dower,  or  by 
elegit,  or  guardian  in  chivalry;  for  where  the  law  creates  an  estate,  but 
does  not  give  custody  of  the  deeds,  it  must  allow  the  estate  to  be  defended 
without  them  {g).  But  a  tenant  by  the  curtesy  cannot  claim  an  estate 
lying  in  grant,  without  deed,  because  he  has  the  custody  of  the  deeds  in 
right  of  his  wife  [h). 

Where  the  plea  is,  that  J.  S.  was  enfeoffed  by  deed,  it  seems  that  a  parol 
feoffment  caimot  be  proved;  for  if  the  jury  were  to  find  the  issue  for  the 
defendant,  the  plaintiff  would  be  for  ever  after  estopped,  although  there 
was  no  such  deed  {i).  So  a  demise  may  be  proved  by  parol,  for  it  may  be 
by  livery;  but  if  it  be  alleged  to  have  been  by  deed,  it  must  be  proved  by 
deed  {k).  The  delivery  will  be  estopped  by  the  livery,  unless  he  produce 
the  indenture  to  show  that  it  was  merely  conditional. 

A  deed  of  feoffment  is  evidence  to  prove  livery,  where  the  party  has  had 
possession  (/),  but  if  possession  has  not  gone  along  with  the  deed,  livery 
must  be  proved  under  a  plea  of  feoffment  [m).  Upon  a  plea  that  J.  S. 
*enfeoffed  the  defendant  without  saying  ^er  indenturam,  the  indenture  is 
evidence  of  the  feoffment  [n).  A  deed  of  feoffment  may  be  given  in  evi- 
dence as  a  release;  for  where  the  party  is  already  in  possession,  the  deed 
alone  will  be  a  sufficient  contract  to  transfer  a  right  (o).  Where  a  thing 
lies  in  livery,  a  deed  is  evidence, although  the  seal  be  torn  off,  for  the  deed 
is  only  the  evidence  of  transferring  the  possession,  which  being  once  trans- 
ferred by  livery  does  not  return  (/^);  but  it  is  otherwise  where  the  thing  to 
which  the  title  is  claimed  (as  a  watercourse)  lies  in  grant,  for  a  man  cannot 
claim  a  thing  lying  in  solemn  agreement  but  by  solemn  agreement  {q). 

The  production  of  an  original  lease  for  a  long  term  of  years,  coupled 
with  a  possession  for  seventy  years,  was  held  to  be  presumptive  evidence 
of  the  execution  of  all  mesne  assignments  (r).  A  deed  takes  effect  from 
the  delivery.  A  condition  to  pay  for  goods,  then  and  afterwards  to  be 
delivered  does  not  bind  as  to  goods  delivered  between  the  date  and  exe- 
cution {s). 
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(c)  Vide  supra,  tit.  Covenant. 
(e)  Co.  Litt.  267;  10  Co.  92. 
(g)  10  Co.  93,  94. 
(i)  2  Roll.  Ab.  682. 


(b)  Com.  Dig.  Pleader,  2  W.  35;  Mo.  573. 

{d)  Ibid. 

(/)  Roll.  R.  39,40;  2Buls.246. 

(A)  10  Co.  94;  Co.  Lilt.  226,  a. 

(it)  Ibid. 

(Z)  Roll.  R.  192,  227;  Tri.  per  Pais,  290;  Cro.  Jac.  423;  Bac.  Ab.  F.  648. 

(m)  Bl.Comm.  67.  (w)  2  Roll.  Ab.  682. 

(o)  Tri.  per  Pais,  209;  Bac.  Ab.  Ev.  F.  649. 

(/))  Pal.  403;  Mod.  11;  Vent.  14;  2  Keb.  556;  2  Lev.  220;  2  Show.  28. 
Ab.  29.     The  cancelling  of  a  deed  does  not  revest  the  property  conveyed. 

B.  263.  Roe  d.  Lord  Berkelyv.  Archbishop  of  York,  6  East,  86,  per  Holroyd,  J.,  in  Doe  d,  Lewis  v.  Bingham,^ 
4  B.  &  A.  677;  and  per  Bayley  and  Holroyd,  Judges,  in  Doe  v.  Hirst,^  3  Starkie's  C.  60.  A  leass  on  a  dig- 
pute  between  a  lessor  and  lessee,  was  ordered  by  a  Court  of  Equity  to  be  deposited  with  the  attorney  of  the 
lessor,  and  in  an  action  by  the  lessee  against  the  tenant  in  possession,  was  produced,  having  the  names  of 
the  parties  torn  off;  it  was  held  that  it  was  still  evidence  of  the  lessee's  title,  and  that  the  facts  did  not  show 
a  surrender  in  law,  or  bv  deed  or  note  in  writinc.     Doe  v.  Thomas,^  9  B.  &  C.  288. 

{q)  3  Bull.  79;  Roll.  R.  188.  '  (r)  2  Bl.  R.  1228. 

(8)  Com.  Dig.  Fait,  G.;  2  Cro.  264. 

'Eng.  Com.  Law  Reps.  vi.  560.    2/d.  xiv.  162.     3/<Z.  xvii.  380. 


The  livery  being  indorsed.    Roll. 
Bolton  v.  Bishop  of  Carlisle,  2  H. 
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The  admissibility  and  efTect  of  depositions  in  civil  cases  have  already 
been  considered  {t);  it  remains  to  notice  those  which  are  made  according 
to  the  statutes  in  criminal  proceedings. 

The  Stat.  7  Geo.  4,  c.  65,  s.  2,  enacts  that  "  two  justices,  before  they  admit  Deposi- 
to  bail,  and  the  justice  or  justices,  before  he  or  they  shall  commit  to  prison  t'ons  under 
any  person  arrested   for  felony  or  on  suspicion  of  felony,  shall  take  thel^^^^^^^^^® 
examination  of  such  person,  and  the  information  upon  oath  of  those  who  c.  65. 
shall  know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same, 
or  so  much  thereof  as  shall  be  material,  into  writing;  and  the  two  justices 
shall  certify  such  bailment  in  writing;  and  every  such  justice  shall  have 
authority  to  bind  by  recognizance  all  such  persons  as  know  and  declare 
anything  material  touching  any  such  felony  or  suspicion  of  felony,  to  ap- 
pear at  the  next  court,  &c,  at  which  the  trial  thereof  is  intended  to  be,  then 
and  there  to  prosecute  or  give  evidence  against  the  party  accused;  and  such 
justices  and  justice  respectively  shall  subscribe  all  such  examinations,  in- 
formations, bailments  and  recogizances,  and  deliver  or  cause  the  same  to 
be  delivered  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be, 
before  or  at  the  opening  of  the  cc.urt  [u). 

Sect.  3.  provides  for  such  examination  and  depositions  in  cases  of  mis- 
demeanor. 

*The  object  of  the  Legislature  in  framing  the  statutes,  for  which  the  *383 
above  provisions  have  been  substituted  {x),  was  to  enable  the  Court  to  see 
whether  a  prisoner  had  been  properly  admitted  to  bail,  and  whether  the 
witnesses  were  consistent  or  contradictory  in  the  evidence  which  they  gave, 
without  manifesting  any  intention  to  alter  the  law  of  evidence  {y).  But 
such  depositions,  in  being  warranted  by  the  former  and  present  statutes, 
became  evidence  in  particular  cases,  upon  general  principles  of  evidence; 
that  objection  having  been  removed  by  the  statutes  which  would  other- 
wise have  operated  to  their  exclusion,  namely,  that  they  were  extra- 
judicial. 

To  warrant  such  evidence,  it  is  essential  to  prove  by  the  justice,  coroner.  Previous 
or  his  clerk,  &c.,  that  the  depositions  contain  the  substance  of  the  informa- proof- 
tion  on  oath  [z).     It  is  not  necessary  to  prove  that  the  depositions  were 
signed  by  the  witnesses  {a). 

It  nnist  also  be  previously  proved  that  the  witness  is  dead  (Z>):  or  that  Death  of 
lie  has  been  kept  away  by  the  practices  of  the  prisoner  (c);  or,  as  has  been^^^  wit- 
said  {d),\\\dii\\Q  is  unable  to  travel.     It  seems,  however,  to  be  very  doubtful  "^''^' 
whether  the  mere  casual  and  temporary  inability  of  the  witness  to  attend, 
in  a  criminal  case,  be  a  sufficient  ground  for  admitting  his  deposition,  which 
affords  evidence  of  a  nature  much  less  satisfactory  than  the  testimony  of  a 

{t)  Supra,  Vol.  I.  Ind.  same  title. 

(w)  If  the  prisoner  be  taken  before  a  magistrate  of  a  different  county  from  that  in  which  the  offence 
was  committed,  the  informations,  &c.  should  be  transmitted  to  the  latter  county,  and  will,  it  is  said,  be  evi- 
dence, aithoujrh  the  magistrate  had  no  original  cognizance  of  the  offence.  Cro.  Car.  213;  2  Hale,  285;  Dal- 
ton's  Just.  c.  Ill,  p.  299. 

(X)  1  &  2  Phil.  &  M.  c.  113;  2  &  3  Phil.  &  M.  c.  10. 

(y)  Per  Grose,  J.,  Lambe's  Case,  Leach's  C.  C.  L.  3d  edit.  625;  3  T.  R.  710,  722.       . 

(2)  2  Hale's  P.  C.  284.  It  seems  that  they  may  be  proved  by  any  one  who  was  present,  and  able  to  swear 
to  the  due  taking.  Where,  on  a  capital  charge,  the  magistrate  himself,  not  having  any  clerk,  took  down  the 
depositions,  it  was  held  that,  although  not  absolutel}'  necessary,  it  was  desirable  that  he  should  be  present  to 
prove  the  correctness;  but  having  returned  that  the  prisoner  was  sworn,  the  Judge  rejected  evidence  to  prove 
that  he  was  not  so  in  fact.     Reg.  v.  Fikesley,  9  C.  &  P.  124. 

(a)  R.  v.  Fleming  and  Windham,  2  Leach,  96. 

(6)   Westbeer's  Case,  Leach,  14.     And  see  Bromwich's  Case,  1  Lev.  180;  1  Salk.  281;  B.  N.  P.  42. 

(c)  Harrison's  Case,  4  St.  Tr.  492;  Fost.  337;  Keb.  55. 

Id)  2  Hale,  52;  Phil,  on  Ev.  371.     But  this  has  been  held,  even  in  a  civil  case,  to  be  insufficient. 
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witness  examined  viva  voce  in  court,  and  which  might  be  procnred  at  ano- 
ther time  if  the  trial  were  to  be  postponed.  It  is  true  that  the  prisoner  has 
had  the  power  to  cross-examine  the  witness,  but  this  was  at  a  time  and 
under  circumstances  very  disadvantageous  to  the  prisoner.  There  are  indeed 
many  old  cases  in  which  great  abuse  has  been  practised  in  the  reading  of 
depositions  against  prisoners,  although  the  deponents  might  have  been  pro- 
duced; but  these  instances  occurred  in  bad  limes,  when  little  regard  was 
paid  to  the  rules  of  evidence,  or  indeed  to  any  other  laws  (e).  In  Lord 
Morley^s  Case  (/)  it  was  held  that  it  was  not  sufficient  to  show  that  endea- 
vours had  been  used  to  find  the  witness,  and  that  he  could  not  be  found. 
It  must  also  be  proved  that  the  depositions  were  taken  conformably  with 
the  statute,  since  any  other  would  be  extra-judicial;  that  they  were  taken 
on  oath(^);  that  they  were  taken  in  the  presence  of  the  prisoner;  for 
In  the  pre-  where  the  informations  are  taken  before  a  magistrate,  the  words  of  the 
sence  of  statutes  Strongly  imply  that  the  prisoner  is  supposed  to  he  present,  for  the 
sone^! '  justice  is  to  take  the  examination  of  the  prisoner,  and  the  informations  of 
*384  those  who  bring  the  *prisoner;  and  if  they  were  to  be  taken  in  the  pri- 
soner's absence  he  would  lose  the  benefit  of  cross-examination,  and  conse- 
quently the  evidence,  in  principle,  would  not  be  admissible:  the  effect  of 
the  statute  seems  to  be  not  to  alter  any  rule  of  evidence,  but  only  to  make 
a  particular  proceeding  regular  which  otherwise  v/ould  have  been  irregular, 
and  so  to  leave  it  subject  to  the  ordinary  rules  of  evidence  (A).  The  same 
inference  is  to  be  drawn  from  the  terms  of  the  late  statute. 

In  Woodcock'' s  Case^i),  the  magistrate  visited  Silvia  Woodcock  (who 
had  received  a  mortal  blow)  at  the  poor-house,  and  took  her  deposition 
there  in  the  absence  of  the  prisoner,  and  C.  B.  Eyre  was  of  opinion  that 
the  deposition  was  not  admissible,  since  it  had  not  been  taken,  as  the  sta- 
tute directs,  in  a  case  where  the  prisoner  was  brought  before  the  magistrate 
in  custody;  the  prisoner  therefore  had  no  opportunity  of  contradicting  the 
facts  it  contained. 

In  Dingier'' s  Case  (k),  the  deposition  had  been  taken  by  the  magistrate 
at  the  infirmary  where  the  wounded  person  lay,  and  the  Court  acceded  to 
the  objection  that  the  prisoner  was  not  present,  or  on  his  defence.  Where 
part  of  the  examination  in  a  case  of  murder  was  taken  in  the  absence  of  the 
prisoner,  but  that  which  had  been  so  taken  was  read  over  to  him,  and  the 
rest  of  the  deposition  taken  in  the  ordinary  way,  and  the  deponent  was  re- 
sworn in  the  presence  of  the  prisoner,  who  was  asked  whether  he  chose  to 
put  any  questions,  it  was  held  that  the  depositon  was  admissible,  the  wit- 
ness being  dead  at  the  time  of  the  trial;  and  a  great  majority  of  the  Judges 
were  of  opinion  that  the  evidence  had  been  properly  received  (/). 

It  has  been  said,  that  depositions  taken  by  the  coroner  are  evidence, 

(fi)  See  Mr.  J.  Foster's  observations,  Fost.  Dis.  p.  234;  and  see  the  cases  of  Sir  W.  Raleigh,  Udal,  the 
Earl  of  Essex,  the  Duke  of  Norfolk,  Lord  Strafford,  &c.,  in  the  State  Trials.  (/)  Kel.  55. 

ig)  2  Hale,  284.  Note,  the  former  statutes  did  not  in  terms  require  that  the  informations  should  be 
taken  on  oath,  but  this  is  necessarily  incident  to  the  duty  of  the  magistrate  or  coroner,  Dalton,  Just.  c.  Ill; 
B.N.  P.  242.  y  J  ^ 

(h)  According  to  the  case  of  The  King  v.  Eriswell,  3  T.  R.  707.  Duller,  J.,  was  of  opinion  that  deposi- 
tions  taken  in  the  absence  of  the  prisoner  might,  after  the  death  of  the  witness,  be  read;  and  refers  to  Rad. 
bourne's  Case,  where  it  had  been  so  held  by  all  the  Judges;  but  in  that  case  (Leach,  C.  C.  L.  3d  edit.  512), 
the  deposition  was  taken  in  the  presence  of  the  prisoner,  and  of  course  the  question  did  not  arise.  It  seems 
to  have  been  the  opinion  of  Lord  Kenyon,  in  the  case  of  The  King  v.  Eriswell,  that  depositions  so  taken 
were  not  admissible;  and  he  refers  to  Maine's  Case,  (as  reported  5  Mod.  163),  and  terms  the  objection  there 
taken  to  admitting  the  deposition  in  evidence,  namely,  the  loss  of  cross-examination,  a  weighty  objection. 

(t)  Leach's  C.  C.  L.  3d  edit.  .563.  {k)  Ibid.  638,  cor.  Rose,  Recorder,  and  Gould,  J. 

^  {I)  R.  V.  Smith,  cor.  Richards,  C.  B,  and  afterwards  by  the  Judges,'  2  Starkie's  C.  208;  Russ.  &,  Ry.  C. 
C.  L.  339.  In  the  previous  case  of  R.  v.  Forbes,^  Holt's  C.  599,  Cliambrc,  J.,  held  that  the  prisoner  ought  to 
be  present  whilst  the  witness  actually  delivers  the  whole  of  his  testimony. 


'Eng.  Com.  Law  Reps.  iii.  316.    ^Id.  iii.  193. 
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although  the  prisoner  was  not  present,  because  the  coroner  is  a  public  officer 
appointed  to  inquire  of  such  matters  (m),  and  therefore  it  is  to  be  presumed 
that  such  depositions  were  fairly  and  impartially  taken.  Yet,  it  seems  that 
the  admissibility  of  these  depositions  stands  altogether  upon  the  statutes  (n), 
and  therefore  it  is  difficult  to  conceive  why  a  greater  degree  of  credit  should 
be  given  to  depositions  before  the  coroner  than  to  those  before  justices, 
both  being  invested  with  equal  authority. 

The  objection  is  not  a  want  of  authority  in  the  case  of  the  magistrate,  for 
the  statutes  invest  him  with  authority,  but  upon  the  principle  that  the 
accused  has  lost  the  benefit  of  a  cross-examination,  a  defect  which  cannot  be 
remedied  by  any  care  or  attention  on  the  part  of  the  coroner,  for  he  is  not 
*privy  to  the  facts  to  which  the  cross-examination  might  be  directed,  and  *385 
which  may  be  known  to  the  prisoner  alone. 

In  Bromivich''s  Case  (o),  (one  of  the  authorities  referred  to  in  Buller's 
Nisi  Prius,  in  support  of  this  distinction),  it  does  not  appear  whether  the 
prisoner  was  or  was  not  before  the  coroner  at  the  time  when  the  evidence 
was  given,  and  it  does  not  appear  that  either  in  that  case,  or  in  Lord  Mor- 
lei/'s  Case  (p),  the  question  was  raised. 

In  the  case  of  Thatcher  v.  Waller  (q),  the  other  authority  cited  in  support 
of  the  position  in  Duller,  the  only  question  was,  whether  the  deposition  of 
a  witness  taken  before  the  coroner  could  be  read,  the  witness  being  abroad, 
and  it  was  held  that  it  might;  and  it  is  stated,  that  the  Court  (with  the 
exception  of  the  Chief  Justice)  were  of  opinion  that  if  the  deposition  had 
been  taken  before  a  magistrate  it  could  not  have  been  read;  and  the  only 
reason  assigned  for  the  distinction  is,  that  the  coroner  was  an  officer  of 
greater  authority.  In  neither,  therefore,  of  these  cases  was  the  question 
considered  upon  plain  and  broad  principles. 

In  the  case  of  The  King  v.  Eriswell  (r),  Mr.  J.  BuUer  states  it  to  have 
been  long  settled,  that  a  deposition  taken  before  a  coroner  in  the  absence 
of  the  accused  is  good  evidence  (5);  but  that  learned  Judge  did  not,  it 
seems,  intend  to  make  a  distinction  between  depositions  taken  before  coro- 
ners and  those  taken  before  justices,  for  he  stated  that  the  latter  would  be 
admissible  in  evidence,  although  taken  in  the  absence  of  the  party  charged; 
and  also  stated  that  it  had  been  so  determined  in  Radbourn^s  Case  by  all 
the  Judges.  It  is  however  remarkable,  that  in  Radbourn^s  Case  (t)  the 
information  was  taken  in  the  p?'esence  of  the  prisoner.  It  is  also  to  be  ob- 
served, that  in  the  same  case  of  The  Ki^ig  v.  Eriswell,  Lord  Kenyon, 
although  he  assumed  that  depositions  before  coroners  and  informations 
before  magistrates  were  excepted  cases,  placed  their  admissibility  upon  the 
same  footing,  viz.  the  statutes  of  Philip  &  Mary,  and  made  no  distinction 
whatsoever  between  the  two  cases.  He  added,  indeed,  that  the  examination 
before  a  coroner  is  an  inquest  of  office,  a  transaction  of  notoriety  to  which 
every  one  has  a  right  of  access  [il)  ;  but  he  immediately  afterwards  laid  great 
stress  upon  the  case  of  The  King  v.  Paine  (x)  as  one  which  had  been  de- 
cided by  the  Courts  of  King's  Bench  and  Common  Pleas  on  great  consider- 
ation; and  cited,  what  he  termed  a  weighty  reason,  given  by  the  Chief 
Justice  according  to  the  report  in  5  Mod.  163,  for  rejecting  such  evidence; 
viz.  "  the  defendant  not  being  present  when  they  were  taken  before  the 

(m)  B.  N.  P.  242,  cites  1  Lev.  180;  2  Jon.  53. 

(n)  Per  Lord  Kenyon,  3  T.  R.  727.     Lamhes  Case,  Leach's  C.  C.  L.  3d  edit.  625. 

(0)  1  Lev.  180.  {p)  7  St.  Tr.  422. 

{q)  2  Jon.  53.  (r)  3  T.  R.  707. 

(s)  And  he  cited  1  Lev.  180;  Kel.  55;  also  Salk.  555. 

it)  Leach,  3d  edit.  512. 

(m)  See  4  Coinm.  274;  1  Hale,  60.     R.  v.  Scorey,  Leach,  50. 

(a;)  1  Salk.  281;  5  Mod.  163. 
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mayor,  and  so  had  lost  the  benefit  of  a  cross  examination."     His  Lordship 
also  observed,  that  the  case  as  reported  in  5th  Modern,  had  been  adopted 
in  2  Hawk,  c  46,  s.  24,  which  he  afiproved  of.     It  cannot  therefore  be  in- 
ferred ihat  Lord  Kenyon  fully  acceded  to  the  admissibility  of  such  evidence, 
although  in  the  course  of  his  argument,  assuming  them  to  be  exceptions, 
he  denied  the  consequences  attempted  to  be  deduced  from  them.     The  only 
plausible  ground  upon  which  such  a  distinction  can  be  supported,  seems  to 
be  this,  that  a  proceeding  before  the  coroner  is  a  matter  so  notorious,  that 
every  one  may  be  presumed  to  have  notice  of  it,  and  consequently  to  have 
*386     had  an  opportunity  of  *cross-examining  the  witness.     This  however  is  a 
reason  far  from  satisfactory.     Upon  the  whole,  the  distinction  is  not  war- 
ranted by  the  Legislature;  and  as  it  is  unfounded  in  principle,  it  may,  when 
the  question  arises,  be  a  matter  of  very  grave  and  serious  consideration 
whether  it  ought  to  be  supported. 
When  ad-       A  deposition  judicially  and  regularly  taken  may  be  read  to  contradict 
missibleto  the  testimony  of  a  witness  at  the  trial;  for  it  is  to  be  recollected,  that  one 
thTtesti-    reason  for  requiring  such  informations  to  be  taken,  is  in  order  to  try  the 
mony  of  a  consistency  of  the  witnesses  {y). 

witness.  In  OldroycTs  Case  {z),  it  was  held  that  where  a  witness  for  the  prosecu- 

tion gave  evidence  in  favour  of  the  prisoner,  in  contradiction  of  the  depo- 
sition taken  before  the  coroner,  it  was  competent  to  the  Judge  to  direct  the 
deposition  to  be  read,  in  order  to  impeach  the  witness's  testimony.     Here 
the  deposition  was  read  by  direction  of  the  Judge,  but  Lord  Ellenborough, 
C.  J.,  and  Mansfield,  C.  J.,  were  of  opinion  that  it  would  be  competent  to 
the  prosecutor  to  do  the  same. 
When  ad-       It  was  admitted  in  Lord  Stafford''s  Case  (a),  that  the  depositions  of  a 
niissibleto  witness  taken  before  a  justice  of  the  peace,  might  by  the  prisoner's  desire 
ih^^^redt   ^®  ^^^^  ^^  ^'^®  trial,  in  order  to  discredit  the  witness,  by  showing  a  variance 
of  a  wit-    between  his  evidence  at  the  trial  and  his  deposition  (b). 
ncss.  Such  depositions  formerly  were  not  admissible,  except  in  case  of  felony; 

In  cases  of  jjj^ (J  therefore,  upon  an  information  for  a  libel,  a  deposition  taken  by  a 
nor_  '  magistrate  in  the  defendant's  absence  could  not  be  read  (c):  but  now  depo- 
sitions are  taken  in  cases  of  misdemeanor,  as  well  as  of  felony  (d).  They 
cannot  be  read  on  an  indictment  for  petit  treason,  where  the  party  is  still 
living,  although  the  witness  has  been  kept  out  of  the  way  by  the  defendant's 
procurement  (^),  since  the  5th  &  6th  Edw.  6,  c.  11,  requires  that  two  lawful 
accusers  shall  be  brought  in  person  before  the  accused,  and  prove  him 
guilty,  &c.  But  upon  an  indictment  for  petit  treason  and  murder,  it  seems 
that  such  depositions  are  evidence  to  prove  the  charge  of  murder  (/*). 

(y)  Vide  supra,  383.  It  seems  to  be  a  general  rule,  that  where  a  witness  at  one  trial  varies  from  his  evi- 
dence at  another  in  relation  to  the  same  matter,  such  variance  may  be  given  in  evidence  to  discredit  his  testi- 
mony.    Haw.  b.  2,  c.  46,  s.  23. 

(2)  Russ.  &,  Ry.  C.  C.  L.  88.  Note,  that  the  counsel  for  the  prosecution  did  not  mean  to  call  the  witness, 
who  was  mother  to  the  prisoner,  but  the  learned  Judge,  in  compliance  with  the  ordinary  rule,  her  name 
being  on  the  back  of  the  indictment,  directed  that  she  siiould  be  called.  The  learned  Judge,  in  summing 
up  to  the  jury,  stated  that  the  evidence  of  the  witness  was  not  to  be  relied  on,  and  left  the  case  to  them  en- 
lirely  on  the  other  evidence.  All  the  Judges  afterwards  held  thai  there  was  sufficient  evidence  to  go  to  the 
jury,  and  no  sufficient  circumstances  to  raise  a  doubt  as  to  the  propriety  of  the  conviction.  They  agreed, 
that  where  some  of  the  evidence  is  inadmissible,  yet,  that  if  the  case  appear  to  be  clear  without  that  evidence, 
execution  ought  not  to  be  stayed.  Tinckler's  Case,  East's  P.  C.  354;  but  that  this  rule  would  not  have  been 
applicable  in  the  principal  case,  had  the  deposition  been  inadmissible.  As  to  the  competency  of  a  party  to 
impeach  his  own  witness,  see  tit.  Witness. 

(a)  3  St.  Tr.  152. 

(6)  2  Haw.  c.  4fi,  s.  22.  But  it  seems  that  the  deposition  must  be  proved  to  be  the  genuine  one  of  the 
witness.  In  Lord  Stafford's  Case,  Oates,  the  witness,  proved  that  the  paper  produced  contained  his  deposi- 
tion.     3  St.  Tr.  153. 

(c)  R.  V.  Paine,  1  Salk.  281;  5  Mod.  183.  {d)  By  the  late  stat.  7  Geo.  4,  c.  64. 

(e)  Fost.  236,  337.  (/)  Fost.  106.     Radbourri's  Case,  Leach,  512. 
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Where  depositions  have  been  taken  and  lost,  a  witness  may  be  cross- 
examined  from  copies  (g). 

Analogous  to  these  depositions  are  the  examinations  which  are  judicially  Examina. 
*made  under  the  direction  of  Acts  of  Parliament,  which  it  seems  to  be  now  V°"?  ^^^"""^ 
settled  are  not  evidence  wliere  they  are  taken  ex  parte  against  one  who-*  *3gj 
had  not  the  benefit  of  cross-examination.     Therefore  an  ex  parte  exami- 
nation of  a  pauper,  although  taken  upon  oath,  is  not  admissible  evidence 
against  the  appellant  parish.     For  although  the  stat.  13  &  14  Car.  2,  c.  12, 
s.  1,  gives  magistrates  authority  to  remove  upon  complaint  made,  and  in- 
cidentally to  examine  upon  oath,  yet  the  proceeding  is  ex  parte,  and  the 
parties  to  be  affected  have  no  opportunity  to  cross-examine  (A).     In  the 
case  of  The  King  v.  Ravenstone  (/)  it  was  held  that  the  examination  of  a 
woman  pregnant  of  a  bastard  was  admissible  evidence,  after  her  death, 
against  the  person  whom  she  charged  as  the  putative  father,  although  the 
proceeding  before  the  magistrate  was  ex  parte,  and  the  party  charged  was 
not  present;  the  authority  of  this  case  may  well  be  doubted  [k). 

DETINUE. 

In  detinue  the  plaintiff  must  prove,  1st,  his  property  in  the  goods  (I); 
and  2dly,  the  detainer  by  the  defendant. 

1.  Property  in  the  goods  (A).  This  may  be  either  absolute  or  special  (/). 
But  a  present  right  of  possession  is  essential  (m);  a  mere  reversionary 
interest  is  not  sufficient.  And  the  right  must  exist  at  the  time  of  bringing 
the  action.  If  */i.  deposit  the  title  deeds  of  his  estate  with  B.,  and  before 
action  convey  the  estate,  he  cannot  recover,  for  the  title  deeds  go  with  the 
estate  {n). 

2dly.  The  detainer  by  the  defendant.  Under  the  plea  of  non  detinet, 
it  is  sufficient  for  the  plaintiff  to  prove  that  the  goods  came  wrongfully  into 
the  defendant's  possession,  though  the  declaration  allege  a  possession  by 
finding  (o). 

If  a  man  detain  the  goods  of  a  feme  covert  which  came  into  his  hands 

{g)  R.  V.  Sfiellard,  9  C.  &  P.  277.  Where  it  is  said  also,  that  the  witness  oug^ht  to  be  asked  only,  whether 
he  has  always  said  the  same  thing-,  except  before  the  magistrates. 

(h)  R.  V.  Ferry  Frystone,  2  East,  54.  R.  v.  Nuneham  Courtenay,  1  East,  373.  R.  v.  Eriswell,  3  T.  R. 
721. 

(i)  5  T.  R.  373.  [See  M'Farland  v.  Shaw,  2  Car.  Law  Repos.  102.]  See  also  R.  v.  Clayton,  3  East,  58. 
supra,  201,  n  (g-),  and  the  observations  upon  it. 

'    {k)  The  Court  assumed  that  depositions  under  the  stat.  of  Phil.  &,  Mary,  taken  in  the  absence  of  the  pri- 
soner,  would  be  evidence  against  him.     Vide  infra,  tit.  Examination. 

(/)  B.N.  P.  50.  The  proof  as  to  property  seems  to  be  the  same  as  in  an  action  of  trover.  Ibid.  But 
greater  certainty  is  necessary  in  the  description  of  the  property  in  the  declaration. 

(m)  Gordon  v.  H'irper,  7  T.  R.  9.     Pain  v.  Whilaker,^  1  R."&  M.  100. 

(n)  Phillips  V.  Robinson,^  4  Binoh.  106.  If  A.,  tenant  in  fee-simple,  enfeoff  B.  without  warranty,  B.  shall 
have  all  charters  and  evidences,  for  B.  is  to  defend  the  land  at  his  peril;  but  if  A.  enfeoff  B.  with  warranty, 
B.  shall  not  have  any  charters  or  evidences  which  comprehend  the  warranty  without  express  grant.  If  A. 
enfeoff  B.  with  warranty  to  him,  his  heirs,  and  assigns,  and  B.  by  deed  enfeoff  C.  without  warranty,  who 
enfeoffi'th  Z>.  with  warranty,  C.  shall  have  the  first  and  second  charter.     Lord  Buckhursfs  Case,  1  Co.  1. 

(0)  Mills  V.  Graham,  I  N.  R.  140;  and  sernhle,  where  the  detention  is  wrongful,  the  declaration  may  al- 
ways be  supported  on  an  allegation  of  finding,  as  in  trover;  per  Sir  J.  Mansfield,  C.  J.  Ibid.  In  cases  of 
special  bailments  it  may  be  fit  to  declnre  specially;  but  even  there  it  seems  to  be  unnecessary.  Ibid.  And 
see  Co.  Litt.286,  b.;  tit.  2,  N.  B.  138  (E).     Kettle  v.  Brumsall,  Willes,  118;  xMod.  Ent.  vol.  2,  p.  422. 

(1)  [Actual  possession  by  the  plaintiff  is  not  necessary  to  maintain  detinue.  Tunstall  v.  McClelland,  1 
Bibb.  186.  The  plaintiff  must  prove  property  in  himself  and  possession  in  the  defendant;  but  proof  of  such 
possession  anterior  to  the  bringing  of  the  action  is  sufficient,  unless  the  defendant  has  been  legally  dispos- 
sessed — and  this  it  is  for  him  to  show.     Burnley  v.  Lambert,  1  Wash.  308.] 

(A)  (Where  an  appointment  has  been  made  by  the  President  of  the  United  States,  but  the  commission 
withheld  afterwards,  an  action  of  detinue  will  not  lie  for  the  commission.  Marberry  v.  Madison,  1  Cranch, 
137.) 
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before  the  marriage,  the  husband  alone  may  bring  detinue,  for  the  deten- 
tion is  the  gist  of  the  action  {p);  proof  of  possession  is  unnecessary  [q); 
and  if  Ji.  dehver  goods  to  B.  to  deUver  them  to  C,  the  latter  may  brmg 
detiyxm  against  B.,  for  the  property  is  vested  in  him  by  the  delivery  to  B. 
for  his  use  (r). 
*3SS  '*\i  "i-  deliver  goods  to  B.  who  loses  them,  and  D.  finds  them,  and  de- 
livers them  to  J.  S.  who  has  a  right  to  them,  Jl.  cannot  maintain  detinue 
against  D.,  for  he  is  not  privy  to  the  delivery  by  A.  {s)  (1). 

If  a  statute  prohibit  goods  under  pain  of  forfeiture,  one  part  to  the  King, 
and  another  to  him  who  will  inform,  seize,  or  sue  for  the  same,  any  person 
may  bring  detinue  for  the  goods,  for  the  bringing  the  action  vests  a  propety 
in  him  (/)  (A).     An  heir  may  maintain  detinue  for  an  heir-loom  {u). 

The  plaintiff  must  prove  an  actual  possession  of  the  goods  by  the  defend- 
ant (a');  hence  detinue  does  not  lie  against  the  executor  of  a  bailee  who  has 
destroyed  the  chattel  (?/).  And  if  there  be  several  executors,  and  one  only 
has  the  possession,  the  action  must  be  brought  against  him  alone  {z). 

If  goods  be  delivered  to  husband  and  wife,  the  detinue  must  be  against 
the  husband  only  («);  but  if  goods  come  to  a  feme  covert  before  marriage, 
the  action  must  be  brought  against  the  husband  and  wife  [h)  (B).  In 
detinue  for  a  bond,  a  variance  as  to  the  sum  will  be  material  (c).  The 
detention  of  goods  seized  by  excise  officers,  after  payment  of  the  penalty  on 
a  conviction  by  justices,  is  not  unlawful  if  no  demand  has  been  made  {d). 

Under  the  plea  of  non  detinet,  the  defendant  may  give  in  evidence  any 
matter  which  shows  that  he  does  not  detain  the  plaintiff's  goods  (e)  (2);  as 
for  instance,  a  gift  by  the  plaintiff;  but  he  cannot  give  in  evidence  that  the 
goods  were  delivered  by  way  of  pledge,  as  he  may  in  trover  (/). 

(p)  B.  N.  P.  50.     Secus  in  detinue  of  charters  of  the  wife's  inheritance.     1  Rol.  347. 

(7)  Ibid.;  and  1  Roll.  Ab.  606.  (r)  I  Roll.  Ab.  606. 

(s)  2  Danv.  511;  B.  N.  P.  51. 

It)  Salk.  223;  B.  N.  P.  51.  It  has  been  said,  that  detinue  does  not  lie  where  the  property  has  been  taken 
by  trespass  (Sel.  N.  P.  tit.  Detinue,  6  Hen.  7,  9,  a.;  Bro.  Ab.  Ddtinue,  pi.  53),  because,  as  is  said,  the  pro- 
perty is  devested  by  the  trespass,  tain.  qu. 

(m)  Bro.  Ab.  Detinue,  pi.  30. 

(x)  2  Roll.  Ab.  703.     Wilkins  w.  Despard,  5  T.  R.  112. 

(y)  B.  N.  P.  50.     [Or  detained  it.   Walker  v,  Hawkins,  1  Hayw.] 

(z)  Bro.  Ab.  Detinue,  pi,  19.  (a)  Roll  R.  128;  B.  N.  P.  51. 

(6)  Co.  Litt.  351;  B.  N.  P.  51;  i.  e.  semble,  for  the  detention  before  the  marriage.  [Johnson  v.  Pastern,  2 
Hayw.  306.] 

(c)  2  Roll.  Ab.  703;  B.  N.  P.  51.  {d)  Hatchings  v.  Morris,^  6  B.  &  C.  464. 

(e)  Co.  Litt.  283;  B.  N.  P.  51. 

(/)  B.  N.  P.  51.  Under  the  plea  of  non  detinet  of  a  note,  the  defendant  cannot  show  a  justifiable  deten- 
tion.  Richards  v.  Frankum,  6  M.  &  VV.  420;  and  8  Dowl.  346.  And  on  the  note  being  produced  at  the 
trial,  there  appearing  to  be  a  memorandum  at  the  back,  assigning  it  to  G.,  a  third  party,  and  directing  the 

(1)  [In  North  Carolina,  detinue  lies  in  every  case  in  which  the  property  is  detained,  without  regard  to  the 
manner  in  which  the  defendant  acquired  possession.  Johnson  v.  Pasteur,  Cam.  &  Nor.  464.  Even  though 
the  defendant  has  parted  with  the  possession  before  the  suit.  Merrit  v.  Warmouth,  1  Hayw.  12.  The  plain- 
tiff may  have  judgment  for  damages  and  costs,  though  the  article  detained  has  been  restored  to  him.  Merrit 
V.  Merrit,  Martin's  Rep.  18.  So  he  may  have  judgment,  though  the  slave,  for  which  the  action  is  brought, 
died  after  the  demand.     Skipper  v.  Hargrove,  Martin's  Rep.  74. 

In  Kentucky,  detinue  is  the  proper  action  to  recover  property  won  at  gaming  contracts.     Bess  v.  Shep- 
herd, 2  Bibb,  225.     The  plaintiff  must  prove  that  the  defendant  was  in  possession  before  the  date  of  the 
writ.     Burton  v.  Brashear,  3  Marsh.  278.     The  death  of  a  slave,  pending  in  an  action  of  detinue  for  liim,  • 
does  not  abate  or  affect  the  suit.     Carroll  v.  Early,  4  Bibb,  270.] 

(A)  (Bolland  v.  Bell,  1  Mason's  R.  243.) 

(B)  (Detinue  will  lie  against  an  infant  for  goods  delivered  upon  a  special  contract  for  a  specific  purpose, 
after  the  contract  is  avoided.     Penrose  v.  Curren,  3  Rawle.  453.) 

(2)  [In  detinue  for  slaves,  parol  evidence  to  prove  that  a  deed  was  executed  for  the  purpose  of  defrauding 
creditors,  and  therefore  void,  is  admissible  upon  the  plea  of  non  detinet,  Stratton  v.  Minnis,  2  Muuf.  329. 
See  also  Elam  v.  Bass's  Ex'rs,^  Munf.  301.] 
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And  by  the  rule  of  H.  T.  4  W.  4,  the  plea  of  non  detinet  shall  operate 
as  a  denial  of  the  detention  of  the  goods  b/  the  defendant,  but  not  of  the 
plaintiff's  property  therein;  and  no  other  defence  but  such  denial  shall  be 
admissible  under  that  plea. 

The  jury  must  find  the  value  of  every  particular  thing  demanded;  for 
the  judgment  is  to  recover  the  thing  itself,  or  the  value  of  it,  and  if  the  jury 
find  damages  and  costs,  and  no  value,  the  defect  cannot,  it  is  said,  be  sup- 
plied by  a  writ  of  inquiry  {g)  (1). 

DEVISE,  PROOF  OF  TITLE  BY.     See  Ejectment. 

DIRECTORY. 

Statute  when  directory  as  to  Time.     See  Time. 
As  to  Mode  of  Sale  (A),  see  Index. 

*DISTRESS  {i).  *389 

An  action  o^  trespass  is  a  proper  form  in  all  cases  where  the  distress  is 
either  wholly  illegal  {k)  or  irregular  (2),  unless  it  be  otherwise  provided  by 
a  statute. 

Where  a  distress  has  been  irregularly  made  for  rent,  or  for  poor's  rates, 
the  action  is  in  case  or  trespass  (/),  according  to  the  nature  of  the  irregu- 

maker  to  pay  the  assignee  the  amount  and  all  interest  in  respect  thereof,  it  was  held,  that  as  amounting  to 
a  mere  indorsement,  it  did  not  require  a  stamp;  but  thut  on  the  issues,  "not  the  property  of  the  plaintiff', 
and  that  the  defendant  held  it  as  the  servant  of  G."  the  verdict  must  be  found  for  the  defendant.  Ibid.  S. 
C.9  C.  &  P.  221. 

{g)  Ibid:,  10  Co.  119.  But  they  may  find  the  aggregate  value  of  that  which  consists  of  a  number  of 
particulars;  as  a  flock  of  sheep,  (fee.  Ibid. 

(h)  Doev.  Evans,  1  C.  &  M.  450.  As  to  writs,  Miller  v.  Boiodcn,  1  Cr.  &  J.- 563.  And  see  Davidson  v. 
Gill,  1  East,  72.     Clarke  v.  Palmer,  4  M.  &  Ry.  141.     A  statute  is  never  directory  when  in  the  negative. 

(?)  As  to  justification  under  a  distress  for  rent,  see  Replevin. — Trespass.  A  Canal  Act  authorizing  the 
company  to  distrain  goods  in  boats  for  non-payment  of  toll,  does  not  warrant  a  distress  except  on  the  canal. 
Fraser  v.  Swansea,^  1  Ad.  &  Ell.  .354.  As  to  distresses  for  small  rents,  see  the  stat.  57  G.  3,  c.  93;  7  &  8 
G.  4,  c.  1  7.  Distress  warrants  by  justices  of  the  peace,  27  G.  2,  c.  20.  As  to  notice  of  action,  see  Notice. — 
TiMK.  Goods  were  seized  (under  a  warrant  of  distress,  for  church  rates,  admitted  to  be  irregular)  on  the 
27th  October,  but  not  sold  until  the  1st  and  2d  November,  and  the  action  was  brought  on  the  30th  January; 
it  was  held,  that  as  the  seizure  was  only  conditional,  if  the  amount  were  not  paid,  and  the  subsequent  sale 
was  the  real  grievance,  the  action  vvas  in  time;  and  where  the  demand  of  perusal  and  copy  of  the  warrant 
required  it  to  be  within  three  days,  although  by  24  Geo.  2,  c.  44,  no  action  can  be  brought  until  after  refusal 
of  such  copy,  and  in  six  days  after  demand,  held  that  the  right  of  action  was  not  affected  thereby.  Collins  v. 
Rose,  5  M.  &  W.  194. 

{k)  If  the  landlord  turn  the  plaintiff^'s  family  out  of  possession,  and  continue  in  possession  after  llic  rent 
is  paid,  he  is  a  trespasser.  Elherlon  v.  Popplewell,  1  East,  139.  As  to  what  may  be  taken  in  execution 
under  a  distringas,  see  3  B.  &  P.  256;  4  East,  467.  Implements  of  trade  are  distrainable  where  there  is  no 
other  subject  of  distress.  Simpson  v.  Hartop,  Willes,  512.  Utensils  in  use  are  not  distrainable.  Secus,  if 
not  in  use,  and  no  other  distress  on  the  premises.  Fenton  v.  hogan^  9  Bing.  676.  Wood  v.  Clarke,  1  Cr. 
&  J.  484.  See  Appendix.  Beasts  distrained  damage  feasant  must  be  fed  whilst  impounded.  Cruelty  to 
Animals  Act.  The  collector  of  land-tax  cannot  break  open  a  house,  without  the  presence  of  a  constable,  to 
make  a  distress,  the  provision  overruling  the  whole  of  sect.  17  of  38  Geo.  3,  c.  5.  Foss  v.  Racine,  4  M.  & 
W.  419;  7  Dowl.  53;  and  8  C.  &  P.  699.3 

{I)  lb.  By  Stat.  17  Geo.  2,  c.  38,  s.  8,  "Where  any  distress  shall  be  made  for  money  justly  due  for  the 
relief  of  the  poor,  the  distress  shall  not  be  deemed  unlawful,  nor  the  party  making  it  a  trespasser,  on  account 
of  any  defect  or  want  of  form  in  the  warrant  of  appointment  of  overseers,  or  in  the  rate  of  assessment,  or 
in  the  warrant  of  distress  thereupon;  nor  shall  the  party  distraining  be  deemed  a  trespasser  ab  initio,  on 
account  of  any  irregularity  which  shall  be  afterwards  done  by  him;  but  the  party  grieved  may  recover  satis- 
faction for  the  special  damage   in  an   action  of  trespass,  or  on  the  case,  with  full  costs,  unless  tender  of 

(1)  [If  on  a  declaration  for  several  slaves  (separate  value  being  laid)  the  jury  find  a  joint  value,  it  is  error. 
Higginbotham  v.  Rvcker,  2  Call.  313.  A  writ  of  inquiry  to  ascertain  their  respective  values  should  be 
awarded.  Cornwall  v.  Trvss,  2  Munf.  195.  Failing  to  lay  a  separate  value,  as  to  each  slave  demanded,  is 
fatal  on  demurrer,  but  is  cured  by  a  verdict  severing  the  values.  Holliday  <Sf  ux.  v.  LiUlepage,  2  Munf.  539, 
It  is  not  error,  if  the  jury  find  general  damages  for  detaining  several  slaves;  but  the  alternative  value  of 
each  ought  to  be  separately  found.     Ibid.] 

(2)  {Kerr  et  al.  v.  Sharpe,  14  Serg.  &  Rawle,  399.} 
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larity  complained  of.     But  the  plaintiff  may  waive  the  trespass  and  bring 

case  {7}i). 

In  an  action  on  the  case  for  an  illegal  or  irregular  distress,  the  particular 
gravamen  is  specified  in  the  declaration,  which  governs  the  nature  of  the 
proof. 
*390         *The  most  usual  causes  of  action  are  for  distraining  where  no  rent  was 
Causes  of  due  («);  or  for  more  than  was  due  (o);  or  for  an  excessive  distress  (p);  or 
action.       for  distraining  beasts  of  the  plough,  and  sheep,  where  there  is  other  suffi- 
cient distress  (q);  or  driving  a  distress  above  three  miles  out  of  the  hun- 
dred (r);  impounduig  goods  distrained  off  the  premises,  and  not  giving  due 
notice  (s);  refusing  to  restore  the  goods  distrained  for  rent,  after  tender  of 
the  rent  and  costs  (^);  selling  the  distress  within  five  days  after  notice  (w); 

amends  be  made  before  action  brouglit." — By  stat.  11  Geo.  2,  c.  19,  s.  19,  "Where  any  distress  shall  be 
made  for  any  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
training, or  his  agent,  the  distress  shall  not  be  deemed  unlawfal,  nor  tiie  distrainer  a  trespasser  ab  initio,* 
but  the  party  grieved  may  recover  satisfaction  for  the  special  damage  in  an  action  of  trespass,  or  on  the 
case,  at  the  election  of  the  plaintiff;  and  if  he  recover,  he  shall  have  full  costs."  But  by  sec.  20  of  the  same 
Stat,  it  is  provided  "that  no  tenant  or  lessee  shall  recover  in  such  action,  if  tender  or  amends  has  been  made 
before  action  brought." 

(to)  Distress  made  after  tender  of  the  rent,  the  plaintiff  may  waive  the  trespass  and  bring  case.  Brans- 
combe  v.  Bridges,^  1  B.  «&  C.  145;  3  Starkie's  C.  171. 

(n)  By  2  WilL  &  Mary,  sess.  1,  c.  5,  s.  5,  the  owner  may,  in  action  of  trespass  or  case,  recover  double  the 
value  of  the  goods,  and  full  costs. 

(o)  This  is  either  at  common  law,  or  under  the  stat.  of  Marl.  52,  Hen.  3,  c.  4. 

(p)  Trespass  does  not  lie  for  taking  an  excessive  distress  for  rent  {Lynn  v.  Moody,  Fitzg.  85;  2  Str.  851. 
Hulchins  v.  Chambers,  1  Burr.  59U),  unless  gold  and  silver  be  taken  to  excess,  for  they  are  of  known  value. 
Ibid.;  and  per  Lord  Kenyon,  Crowther  v.  Ramsbottom,  7  T.  R.  658.  The  proper  remedy  for  taking  an  ex- 
tensive distress  is  case  upon  the  statute  of  Marlbridge,  52  li.  3,  c.  4.  Hutchins  v.  Whitaker,  2  Ld.  Kenyon, 
204.     Trover  will  not  lie.     Whitworth  v.  Smith,  1  M.  &  R.  193.     Bachelor  v.  Vyse,  4  M.  &  S.  552. 

{q)  Unquore  est  purveu  que  null  homme  de  religion  n'autre  soit  distreinte  per  besles  que  gaignent  sa  terre, 
ne  per  ses  brebis,  taunt  come  lem  trove  autre  destresce  et  autres  chateux  suffisaunt.  51  H.  3,  st.  4.  But  such 
a  distress  is  not  illegal  if  at  the  time  of  making  it  there  was  reasonable  ground  for  supposing,  from  the 
appraisement  of  competent  persons,  that  without  taking  beasts  of  the  plough  there  would  not  have  been 
sufficient.  Jenner  v.  Yolland,  6  Price,  3.  The  law  does  not  compel  the  previous  sale  of  such  other  goods. 
Ibid.;  and  see  2  VVilles  R.  167.  An  action  is  not  maintainable  for  distraining  beasts  of  the  plough  where 
there  is  no  other  sufficient  subject  of  distress  on  the  premises.  Figgott  v.  Birtle,  1  M.  &  W.  441.  Lnple- 
mcnts  of  trade  are  distrairiable  where  there  is  no  other  subject  of  distress.  Simpson  v.  Hartop,  Willes,  512. 
Utensils  in  use  are  not  distrainable.  Secus,  if  they  be  nut  in  use,  and  there  be  no  other  distress  on  the 
premises.  Fenlon  v.  Logan,^  9  Bing.  676.  Wood  v.  Clarke,  1  Cr.  &  J.  484.  Crops  taken  in  execution 
under  the  statute,  and  lett  a  considerable  time  upon  the  premises  in  order  to  be  reaped,  are  not  distrainable 
for  rent  becoming  due  after  they  were  taken  in  execution;  see  Vol.  I.  514;  and  where  crops  are  so  taken, 
sold,  and  left  on  the  premises,  and  arrears  of  rent  have  been  paid,  under  the  statute  of  Anne,  the  landlord 
cannot  distrain  for  subsequent  rent  on  the  ground  that  the  purchaser  has  not  entered  into  the  agreement 
prescribed  by  the  stat.  56  Geo.  3,  c.  50,  s.  3.  Nor  can  it  be  presumed  from  the  absence  of  such  an  agree- 
ment that  the  straw  was  sold  to  be  carried  off  contrary  to  the  1st  section.  Wright  v.  Dewes,^  1  Ad.  &,  Ell. 
641.  As  to  the  general  position  that  growing  crops  seized  under  aji.fa.  are  not  liable  to  the  landlord's  ■dis- 
tres?,  see  Peacock  v.  Purvis,'^  2  B.  &  B.  3G2;  5  B  Moore,  79.  Eaton  v.  Southby,  Willes,  131,  and  the  dictum 
of  Thompson,  B.  in  Gwilliam  v.  Burke,  1  Price,  277,  contra.  Distrainers  of  cattle  damage  feasant  are 
bound  to  provide  a  proper  poui'd,  and  are  liable  for  injury  caused  by  the  state  of  it;  where  the  replication 
alleged  that  the  pound  was  then  wet,  and  wholly  unfit,  and  whereby,  &c.,  it  was  held,  tiiat  the  issue  raised 
expressly  its  state  at  the  time  of  impounding,  and  not  whether  generally  sufficient.  Wilder  v.  Speer,  3  N. 
&  P.  536. 

(r)   1  iSc  2  Phil.  &  Mary,  c.  12,  which  entitles  the  party  aggrieved  to  51.  and  treble  damages. 

(8)  2  Will.  &.  Mary,  c.  5,  s.  2;  11  Geo.  2,  c.  19,  s.  10. 

{t)  A  tender  of  the  rent  upon  the  land  before  the  distress  makes  the  distress  tortious;  a  tender  after  the 
distress,  and  before  the  impounding,  makes  the  subsequent  detainer,  but  not  the  taking,  wrongful;  a  tender 
after  the  t.iking  and  impounding  does  not  make  either  the  one  or  the  other  wrongful;  but  in  the  case  of  a 
distress  for  rent,  a  sale  after  lender  of  the  rent  and  costs,  is  illegal,  under  the  ecjuity  of  the  stat.  2  Will.  «fc 
Mary,  c.  5.  An  action  on  the  case  will  not  lie  for  detaining  the  plaintiff^s  cattle,  which  have  been  distrained 
damage  feasant,  in  the  pound  after  tender  of  amends  made  subsequent  to  the  impounding.  Anscomb  v.  Shore, 
1  Camp.  285;  1  Taunt.  261;  nor  where  the  tender  is  made  alter  the  distress,  but  before  the  impounding;  for 
the  proper  action  is  replevin  or  trespass.  Lindon  v.  Hooper,  Cowp.  414;  and  see  6  T.  R.  299;  Sheriff  v. 
James,^  1  Bing.  341. 

(m)  See  the  slat.  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2.     Where  the  landlord  sold   an   unripe  crop  of  corn 

*  An  irregularity  in  the  distress  does  not  avoid  the  sale.     Lyon  v.  Weldon,^  2  Bing.  334. 
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not  removing  *the  goods  distrained  within  a  reasonable  lime  after  tiie  lapse 
of  five  days  (x)-,  for  not  selling  for  the  best  price  {i/);  for  not  leaving  the 
overplus  arising  from  the  sale  of  a  distress  with  the  sheriff  (2-)  or  constable. 

The  omission  of  the  bailiff  to  deliver  a  copy  of  his  charges,  under  the 
Stat.  57  G.  3,  c.  93,  s.  6,  does  not  render  the  landlord  liable  (a). 

The  law  does  not  prescribe  any  priority  in  the  sale  of  goods;  no  action 
lies  for  selling  beasts  of  the  plough  before  other  goods,  where  the  distress 
is  legal  (b). 

A  count  in  trover  is  usually  added  to  the  special  count;  and  therefore,  Proof  by 
mere  proof  of  the  defendant's  seizure  and  sale  of  the  plaintiff's  goods  will  t'le  sheriff, 
usually  be  sufficient  to  throw  upon  the  defendant  the  necessity  of  justify- 
ing the  act  (c). 

The  more  correct  course  seems  to  be,  that  the  plaintiff  should  enter  at 
once  upon  the  whole  of  his  case.  If  he  alleges  a  distress  for  rent,  and 
complains  of  an  irregularity  committed  in  the  course  of  that  distress,  he 
should  prove  the  defendant's  hand-writing  to  the  notice  of  distress,  if  such 
a  notice  has  been  served;  this  will  usually  be  evidence  of  the  tenancy,  the 
quantum  of  rent,  and  the  sum  in  arrear,  if  it  be  correct  as  to  such  parti- 
culars; if  it  be  not  correct,  and  the  fact  should  be  material,  the  defendant 
may  prove  the  amount  of  the  renl  by  evidence  of  the  original  contract,  or 
by  evidence  of  receipts  given  by  the  defendant,  or  of  payments  to  him. 

In  an  action  for  an  excessive  distress  [d]  the  plaintiff  should  prove  the  Excessive 
tenancy  (e),  the  rent  due  as  alleged,  and  the  distress.     The  tenancy  may  ^^istress. 
be  *proved  as  already  stated,  or  by  the  production  and  proof  of  the  lease.     *392 
A  variance  between  the  quantum  oi"  rent  alleged,  and  that  appearing  to 
be  due,  will  not  be  material  (/). 

within  the  five  days,  the  plaintiff  cannot  recover  on  a  declaration  for  the  seiznre,  per  quod  he  would  not 
replevy,  for  such  a  sale  is  wholly  void,  and  the  tenant  might  at  any  time  before  tlie  corn  was  ripe  have 
tendered  the  rent  due,  and  if  after  that  the  landlord  hid  taken  the  corn,  he  would  Imve  been  a  trespasser. 
Owfn  V.  Legh,^  3  B.  &  A.  470.  The  five  days  appointed  by  the  statute  are  inclusive  of  the  d:iy  of  sale. 
Wallace  v.  King,  1  H.  B.  13.  Tiic  act  of  appraisement  at  the  end  of  five  days  doc*  not  lake  away  the 
right  to  replevy.  Jacob  v.  King,^  5  Taunt.  451.  An  arrangement  between  the  landlord  and  tenant  that 
the  goods  distrained  shall  remain  on  the  premises  after  the  five  days,  is  not  per  se  evidence  of  collusion 
between  (he  landlord  and  tenant.     Harrison  v.  Barry,  7  Price,  690. 

(x)  Although  there  are  precedents  of  declarations  in  case  for  not  removing  a  distress  from  the  premises 
after  the  expiration  of  five  days  (see  Chitty  on  Pleadings),  yet  it  seems  to  be  clear  that  the  remedy  is  in 
trespass,  and  not  case.  As  the  stat.  2  Will.  &  Mary,  sess.  2,  c.  5,  s.  2,  and  the  stat.  11  Geo.  2,  c.  19,  s.  10, 
authorize  an  appraisement  and  sale  of  the  goods  upon  the  premises  after  the  expiration  of  the  five  days,  it 
follows  that  the  landlord  is  to  be  allowed  a  reasonab'e  time  for  doing  this,  the  statutes  having  fixed  no  parti- 
cular time,  and  it  being  impossible,  where  each  case  must  depend  so  much  on  its  own  circumstances,  for  the 
Legislature  to  prescribe  any.  What  shall  be  a  reasonable  time,  under  the  circumstances  of  the  particular 
case,  is  a  question  for  the  jury.  In  the  late  ciise  of  PiU  v.  Adams,  Abbott,  L.  C.  J  ,  left  it  so  to  the  jury,  and 
the  Court  of  K.  B.  afterwards  held  the  direction  to  be  right.  If  the  party  remain  in  possession  lieyond  a 
reasonable  lime,  he  is  a  trespasser.  Ibid.  After  the  stat.  2  Will.&  Mary,  sess.  1,  c.  5,  s.2,  which  gives  the 
power  of  sale  after  the  expiration  of  five  days,  and  previous  to  the  stat.  1 1  Geo.  2,  c.  19,  s.  10,  which  authorized 
a  sale  on  the  premises,  the  landlord  was  considered  to  be  a  trespasser  if  he  did  not  remove  the  distress  at 
the  end  of  five  days.  Griffin  v.  Scot!.,  Str.  717.  See  also  Winterborne  v,  Morgan,  11  East,  595.  Wallaces. 
King,  1  H.  B.  13.  Etherton  v.  Popplewell,  1  East,  139.  But  the  defendant  in  trespass  may  disprove  the 
trespass  by  evidence  of  consent  on  the  part  of  the  tenant.     See  Harrison  v.  Bray,  7  Price,  610. 

(y)  According  to  the  stat.  2  Will  &  Mary,  c.  5,  s.  2,  infra,  note  (p).  But  the  price  at  which  the  goods  were 
appraised  will  be  presumed  to  be  the  best,  until  the  contrary  a[)pcar;  4  Mod.  390;  Com.  Dig.  Distress,  D.  8. 

(z)  According  to  the  stat.  2  Will.  &  Mary,  c.  5,  s.  2,  where  the  action  is  against  overseers  for  the  surplus 
under  a  distress  for  poor's  rates,  under  the  stat.  27  Geo.  2,  c,  20,  a  demand  must  be  proved  to  have  been 
made  previous  to  the  commencement  of  the  action.     Simpson  v.  Rovlh,^  2  B.  &  C.  682. 

(a)  Hnrl  v.  Leach,  1  M.  &  W.  560.  (6)  Jenner  v.  Yulland,  6  Price,  5. 

(c)  But  trover  will  not  lie  for  an  irregularity  in  the  sale  where  the  defendant  was  entitled  to  distrain, 
although  he  sells  before  the  expiration  of  the  five  days.      Wallace  v.  King,  1  H.  B.  13. 

{d)  Under  the  stat.  52  H.  3,  c.  4,  "e<  qui  districliones fecerint  irrationabiles  el  indebitas  graviter  amercientur 
proptum  excessvm  districtionum  ipsarum." 

(f)  A  local  description  of  the  premises  must  be  proved  as  laid.  Harris  v.  Cooke,'*  2  Moore,  587.  See  Vol. 
I.  tit.  Variance.  (/)  Sells  v.  Hoare,^  Bing.  401. 
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The  taking  of  the  distress  by  the  defendant  may  be  proved  by  the  testi- 
mony of  the  person  employed  to  distrain,  if  lie  can  prove  his  authority  from 
the  defendant;  or  such  authority  may  be  proved  by  giving  secondary  evi- 
dence of  the  warrant  to  distrain,  after  giving  notice  to  produce  the  warrant. 
Proof  of  the  seizure  of  the  distress  is  sufficient,  without  showing  that  the 
goods  were  sold  or  removed;  and  altliongh  no  person  be  left  in  possession 
of  the  goods  (g).  So  if  the  piaintitT  pay  the  expenses  of  the  levy  under 
protest  before  any  seizure  is  made  or  inventory  taken  (h). 

It  is  not  necessary  to  prove  express  malice;  it  should,  however,  appear 
that  the  excess  was  considerable  {i).  Neither  is  it  necessary  to  prove  the 
precise  amount  of  rent  alleged  to  be  due  {k)  (A). 

The  proper  test  of  value'  is  the  amount  which  the  goods  would  have 
sold  for  at  a  broker's  sale  (/). 

The  action  does  not  lie  against  the  keeper  of  a  pound  merely  for  receiv- 
ing a  distress,  though  the  original  taking  was  tortious,  unless  he  exceed  his 
duty  and  assent  to  the  trespass  (m). 
Proof  by        In  an  action  on  the  case  the  defendant  may,  under  the  general  issue, 
the  defend- give  any  evidence  in  justification  of  his  act  (n).     If  the  distress  were  for 
*"*■  rent  he  should  prove  the  tenancy,  either  by  means  of  the  contract,  or  evi- 

dence of  the  payment  of  rent  by  the  plaintiff,  or  some  other  admission  by 
him  of  the  tenancy  (o);  the  authority  to  the  broker  or  other  agent  to  dis- 
train, for  the  particular  cause;  notice  of  distress  according  to  the  statute  (p), 

(g)  Swan  V.  Earl  of  Fahnouth,^  8  B.  &  G.  456.  (A)  Hutchins  v.  Scott,  2  M.  &  VV.  809. 

(i)  Field  v.  Mitchell,  6  Esp.  C.  71.  As  if  a  man  distrain  oxen  lor  a  small  sum,  where  a  sheep  or  pijr 
mijriit  have  been  distrained.  Secus,  where  the  distress  cannot  be  made  on  an  article  of  inferior  value.  Ibid. 
According  to  an  ancient  case,  a  cart  and  horse  may  be  distrained  for  a  small  demand,  because,  as  is  said, 
they  are  not  severable.  Clarke  v.  Tucker,  2  Vent.  183.  Proudlove  v.  Twemlow,  1  Cr.&-M.326.  A  landlord  is 
not  bound  to  calculate  very  nicely  the  value  of  the  property  seized,  but  he  must  take  care  that  some  propor- 
tion is  kept  between  that  and  the  amount  due.  Per  Bayley,  J.,  Willoughhy  v.  Backhouse,-  2  B.  &  C.  823. 
To  maintain  the  action  there  must  be  a  disproportion  to  excess.  Per  Lord  Ellenborough,  Field  v.  Mitchell, 
6  Esp.  C.  71.  A  landlord  is  liable  for  excess  in  seizing  growing  crops,  the  probable  produce  of  which  is 
capable  of  estimation  at  the  time  of  seizure,  but  the  measure  of  damages  is  the  inconvenience  and  expense 
sustained  by  the  tenant  in  being  deprived  of  their  management,  or  which  he  is  put  to  in  providing  sureties 
OT  replevying.     Figgott  v.  Birtle,  1  M.  \fe  W.44]. 

(A-)  Sells  V.  Hnare,  1  Bing.  4U1. 

(l)  Wells  V.  Moody,^  7  C.  &  P.  59;  and  therefore  a  witness  ought  not  to  bo  asked  what  might  have  been 
obtained  for  the  goods  from  an  inroming  tenant.     Ibid.     Per  Parke,  B. 

(m)  Badkin  v.  Powell,  Cow  p.  476. 

(n)  Under  the  stat.  11  Geo.  2,  c.  19,  s.  21,  a  previous  recovery  in  replevin  is  a  bar.  Phillips  v.  Berryman,  3 
Doug.  386. 

(o)  And  for  this  purpose  notice  should  be  given  to  him  to  produce  the  lease  or  agreement  under  which  he 
holds,  the  receipts  for  rent,  &.c. 

(p)  By  the  stat.  2  Will.  «&,  Mary,  sess.  1,  c.  5,  s.  2,  it  is  enacted,  *'  That  where  any  goods  or  chattels  shall 
be  distrained  for  any  rent  reserved,  and  due  upon  any  contract,  and  the  tenant  or  owner  of  the  goods  shall 
not  within  five  days*  ne.xt  after  such  distress,  and  notice  thereof,t  with  the  cause  of  such  taking,  left  at  the 
chief  mansion-house,  or  other  most  notorious  place  on  the  premiscst  charged  with  the  rent,  replevy  the  same, 
the  person  distraining  may,  with  the  slierifF  or  under-sheriff  of  the  county,  or  constable  of  the  hundred, 
parish  or  place,  where  the  distress  is  taken,  cause  the  distress  to  be  appraised  by  two  sworn  appraisers,§ 

*  See  note  (x)  supra,  391. 

t  As  to  the  form  of  notice,  see  Moss  v.  Gallimore,  Doug.  180.  It  need  not  state  at  what  time  the  rent 
became  due.     Ihid. 

i  But  notice  delivered  to  the  party  himself  is  sufficient  {Walter  v.  Rumbal,  Lord  Ray.  53),  for  it  is  the 
most  effectual  way  of  giving  notice. 

§  It  is  irregular  for  the  p^irty  distraining  to  act  as  broker,''  2  Bing.  334.  Westwood  v.  Cowne,^  1  Starkic's 
C.  172.  Andrews  v.  Russell,  B.  &  P.  81.  The  measure  of  damages,  in  an  action  for  selling  without  an 
appraisement,  is  the  value  of  the  goods,  and  special  damage  sustained,  minus  the  amount  of  rent  due.  Bug- 
gins  V.  Good,  2  Tyrr.  447.     Nott  v.  Curtis,  cited  lb.  449. 

(A)  (In  an  action  on  the  case  against  the  landlord  for  distraining  for  more  than  was  due  for  rent,  the 
plaintiff  can  only  recover  nominal  damages,  where  he  has  given  his  landlord  a  negotiable  note  as 
collateral  security  for  the  rent,  which  note  is  unpaid  and  not  negotiated  by  the  landlord.  Lewis  v.  Lozee,  3 
Wend.  70.)  i  B  J 
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by  means  *of  an  examined  copy,  after  proof  of  notice  to  prodnce  the 
original;  a  regular  appraisement  by  two  sworn  appraisers  (y)  at  the  expi- 
ration of  five  days  after  the  notice  (r);  the  sale  of  the  goods  for  the  best 
price  that  could  be  got(*);  the  amount  of  the  costs  (^);  the  leaving  the 
overplus,  after  payment  of  the  rent  and  costs,  with  the  sherifior  constable. 

He  cannot  justify  a  joint  distress  for  parcels  distinctly  let,  though  in  the 
same  lease  (?/);  nor  can  he  split  his  distress,  and  first  distrain  for  part,  and 
afterwards  for  the  residue  (x).  A  distress  warrant  for  seven  rates,  one  of 
which  has  been  quashed,  is  void  as  to  all  (y).  An  arrangement  after  an 
illegal  distress  as  to  the  sale  does  not  devest  the  plaintift's  right  of  action  (z); 
neither  does  payment  or  tender  of  rent,  in  order  to  obtain  re-deliverance  of 
the  goods,  bar  an  action  for  irregularity.  An  agreement  to  take  interest 
on  rent  does  not  take  away  the  right  of  distress  (a)  (A). 

In  an  action  for  an  excessive  distress,  the  defendant  may  show  that  more 
rent  was  due  than  is  stated  in  the  notice  (6).  Previously  to  the  late  sta- 
tute the  broker  who  made  the  distress  was  held  to  be  an  incompetent  wit- 
ness for  the  defendant,  to  disprove  an  irregularity  (c). 

In  an  action  under  the  stat.  11  Geo.  2,  c.  19  (^),  for  a  fraudulent  and 
*clandestine  removal  of  goods,  to  prevent  a  distress,  the  plaintiff  must     *394 

whom  such  sheriff,  &c.  shall  swear  to  appraise  them  truly;  and  after  such  appraisement  shall  and  may  law- 
fully  sell  the  goods  and  chattels  so  distrained  for  the  best  price  that  can  be  gotten  for  the  same,  towards 
satisfaction  of  the  rent,  and  the  charges  of  the  distress  and  appraisement,  leaving  the  overplus  (if  any)  in  the 
hands  of  the  sheriff,  under-slieriif,  or  constable,  for  tlie  owner's  use."  It  seems  that  at  all  events  reasonable 
care  and  diligence  ought  to  be  used  to  obtain  the  best  price.  Where  a  sheriff  sells  under  a  venditiord 
exponas,  the  meaning  of  the  writ  is,  sell  for  the  best  price  you  can  obtain;  and  the  sheriff  ought  not  to  part 
with  the  goods  for  a  price  manifestly  inadequate  to  their  value.  See  Keighlly  v.  Birch,  3  Camp.  521.  Bar- 
nard V.  Leigh,^  1  Starkie's  C.  43.  But  where  a  sheriff  cannot  sell  but  under  too  great  a  sacrifice,  under  a 
writ  o?Ji.fa.,  he  ought  to  make  a  special  return.  lb.  The  party  is  not  bound  by  the  notice  of  distress  given 
at  the  time  of  the  distress;  he  may  distrain  for  one  thing  and  justify  for  another.  Crowlher  v.  RamsboUom, 
7  T.  R.  658. 

(7)  See  the  stat.  supra,  note  (p).  An  appraisement  by  a  party  who  makes  the  distress  is  irregular.  West- 
wood  V.  Cowne,^  1  Starkie's  C.  172.  In  case  for  wrongfully  refusing  to  permit  the  plaintiff  to  appraise 
goods  distrained,  a  plea  that  the  goods  were  taken  for  arrears  of  rent,  is  an  issuable  plea,  as  going  to  the 
merits.    Sealey  v.  Harris,  7  Dovvl.  197. 

(r)  The  five  days  are  reckoned  inclusive  of  the  day  of  sale.     Wallace  v.  King,  1  H.  B.  13. 

(s)  Supra,  note  ( p). 

(t)  The  stat.  57  Geo.  3,  c.  93,  which  regulates  the  costs  of  distresses  for  rents  not  exceeding  20Z.  directs 
(sec.  5)  that  evidence  of  the  justice's  signature  shall  be  proof  of  the  judgment. 

(m)  Rogers  v.  Birkmire,  Str.  1040;  Cas.  T.  H.  245. 

(x)  Wallis  V.  Suville,  Lutw.  1532.  Secus,  if  he  seize /or  the  whole,  but  mistaking  the  value  of  the  goods, 
seize  too  little.     Hutchins  v.  Chambers,  I  Burr.  589. 

(j/)  Hurdy  v.  Wink,^  2  Moore,  417.  (z)    Willoughby  v.  Backhouse,*  ^  B.  &  C.  821. 

(a)  Skerry  v.  Preston,^  2  Chitty's  R.  245. 

(b)  Gwinnett  v.  Phillips,  3  T.  R.  645.     Croicther  v.  RamsboUom,  7  T.  R.  658. 

(c)  Field  V.  Mitchell,  6  Esp.  C.  73. 

{_d)  By  11  Geo.  2,  c.  19,  s.  1,  "In  case  any  tenant  or  lessee  of  lands  or  tenements,  upon  the  demise 
whereof  any  rent  is  payable,  shall  fraudulently  or  clandestinely  carry  off  his  goods,  to  prevent  the  landlord 
from  distraining,  it  shall  be  lawful  flir  every  landlord,  or  any  person  by  him  empowered,  within  tliirty  days 
next  ensuing  such  carryinaf  off,  to  seize  such  goods  wherever  the  same  shall  be  found,  as  a  distress  for  the 
rent,  and  the  same  to  sell  or  disp(jse  of,  as  if  tiie  said  goods  had  been  distrained  upon  such  premises."  (1) 
Sec.  2:  "Provided  that  no  landlord  shall  seize  goods  sold  bona  fide,  and  for  a  valuable  consideration,  before 

(A)  (Nor  is  the  right  to  distrain  extinguished  by  an  unsatisfied  judgment  for  the  rent.  Chipman  v.  Mar- 
tin, 13  John.  Rep.  240.) 

(1)  {In  Pennsylvania  it  has  been  decided  that  under  the  provisions  of  the  act  of  the  21st  of  March,  1772, 
which  is  in  substance  t!ie  same  as  the  statute  II  Geo.  2,  c.  19,  s.  1,  from  which  it  was  copied  nearly  verbatim, 
a  removal  of  his  goods  by  the  tenant  in  the  night  time,  is,  in  itself,  clandestine,  and  sufficient  evidence  of 
fraud;  but  if  the  goods  of  the  tenant  be  removed  from  the  demised  premises  in  Uf.  day  time,  without  the 
knowledge  of  the  landlord,  to  secure  them  from  a  distress  for  rent  becoming  due,  such  removal  is  not,  inde- 
pendently of  other  circumstances,  a  clandestine  and  fraudulent  removal,  which  will  authorize  the  landlord 
to  follow  the  goods  and  distrain  upon  them,  within  thirty  days  after  their  removal.  Grace  v.  Shively.  Hoops 
V.  Crowley,  14  Serg.  &  Rawle,  217,  219.} 
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Proofin  an  prove,  1st,  that  the  rent  was  in  arrear  (e);  2dly,  the  fact  of  the  removal  of 
action  for  a  the  "oods,  and  their  vahie.     It  is  sufficient  to  show  that  the  removal  was 
fraudulent  ^^,jj|^  j|,g  privity  of  the  tenant;  3dly,  that  the  removal  was  fraudulent  or 
^c!"^*^'     clandestine,  and  made  (/)  with  intent  to  prevent  the  landlord  or  lessor 
from  distraining  for  tlie  rent  so  due.     It  has  been  said,  that  it  is  necessary 
to  prove  that  the  removal  was  secret  and  clandestine ,  as  well  as  that  it 
wdiS  fraudulent  (g);  but  this  may  well  be  doubted,  the  words  of  the  statute 
being  in  the  disjunctive.    The  statute,  it  seems,  conteuiplates  a  removal  by 
the  tenant  for  his  own  benefit,  and  does  not  extend  to  a  delivery  to  a  cre- 
ditor who  presses  for  payment  of  a  debt  (A).     Nor  to  the  removal  of  the 
Intention,   goods  of  a  Stranger  (i).     The  fraudulent  intention,  which  is  a  question  of 
fact  for  ihe  jury,  is  usually  evidenced  by  the  season  and  circumstances  of 
the  removal:  as  from  its  having  been  effected  in  the  night-time,  or  at  an 
unseasonable   hour,  with  suddenness  and  precipitation  after  a  threat  of 
distraining,  or  wiih  knowledge  that  a  distress  was  intended. 

In  an  action  against  one  for  aiding  and  assisting  a  tenant  in  a  fraudulent 
removal,  it  is  essential  to  prove  knowledge  of  the  fraudulent  intent  (k). 

In  an  action  of  trespass  against  the  landlord,  who  has  followed  goods 
thus  removed,  he  cannot  give  the  fraudulent  removal  in  evidence  under  the 
general  issue  (/);  he  must,  on  issue  taken  on  the  special  justification,  be 
prepared  with  the  proofs  already  stated,  and  also  show  that  he  distrained 
the  goods  within  thirty  days  after  the  removal  {m). 

DISTURBANCE. 

Proof  by        In  an  action  on  the  case  for  the  disturbance  of  the  plaintiff  in  the  en- 
ihe  plain-   joymeut  of  incorporeal  rights,  such  as  of  common  (n),  way  (n),  water- 
course (n),  office,  seat  at  church,  or  other  possession,  the  plaintiff'  must 
prove,  under  the  plea  of  the  general  issue,  not  guilty;  1st,  his  right,  as  alleged 
*395     in  the  ""declaration;  2dly,  the  defendant's  interruption  of  that  right  (A);  and 
3dly,  the  damage  sustained. 

1st.  The  usual  allegation  in  the  declaration  against  a  wrong-doer,  is 
habere  debet,  without  alleging  a  grant  or  prescription  (o);  and  although  he 

such  seizure  made,  to  any  person  not  privy  to  such  fraud."  Sec.  3;  "  If  any  such  tenant  shall  fraudulently 
remove  his  goods,  and  any  person  shall  knowinijly  assist  such  tenant  in  fraudulently  conveying  away  his 
goods,  or  in  concealing  the  same,  all  persons  so  ofFundit'.g  shall  forfeit  to  the  landlord  from  whose  estate 
such  goods  were  carried  off,  double  the  v.ilue  of  the  goods,  to  be  recovered  by  action  of  debt  in  any  of  His 
Majesty's  courts  at  Westminster,  or  in  the  courts  of  session  in  the  counties  palatine,  or  in  the  courts  of 
grand  sessions  in  Wales."  The  landlord  may  elect  which  remedy  he  will  pursue,  in  case  of  fraudulently 
removing  goods  ta  prevent  a  distress,  by  action  or  bv  complaint  to  two  magistrates,  although  the  goods  do 
not  exceed  the  value  of  50Z.     Bromley  v.  Hdden,^  1  M.  &,  M.  175. 

(e)  Unless  rent  be  actually  in  arrear,  the  case  is  not  within  the  stat.  2  Will.  Saund.  284,  a.  n.  (2).  Wat- 
son V.  Main,  3  Esp.  C.  15. 

(/)   Lister  v.  Brown,^  3  D.  &  R.  501;  1  C  &  P.  121. 

(g)  Watson  v.  Mfiin,  3  Esp.  C.  15,  cor.  Eyre,  C.  J.  The  point  was  doubted  in  Furneavx  v.  Fotherhy,  4 
Camp.  136;  hut  in  the  case  of  Opperman  v.Smith,^  4  D.  &  R.  33.  subsequently  decided,  it  was  held,  tliat 
an  open  removal,  if  fraudulent,  of  which  the  jury  were  to  judge,  would  justify  the  landlord  in  following  and 
distraining  the  goods.  A  withdrawing  of  cattle  to  a  place  where  they  were  not  likely  to  be  found,  is  a  con. 
cealmcnt,  although  they  were  turned  into  an  open  field.  Stanley  v.  Wharton,  8  Price,  301.  An  action  lies, 
although  the  v;ilue  docs  not  exceed  50/.     lb. 

(h)  Bach  V.  Meals,  5  M.  &  S.  200.  (i)    Thornton  v.  Adams,  5  M.  &  S.  38. 

(k)  Brooke  v.  Aoo/.-es,-'  8  B.  &  C.  539. 

(/)  2  Will.  Siund.  284,  a.;  3  Esp.  C.  15.  Furneavx  v.  Fotherby,  4  Camp.  136.  As  to  the  justification 
by  the  landlord  in  an  action  of  trespass,  see  Trespass. 

(m)   According  to  the  stat.  11  Geo.  2,  c.  19,  s.  1,  2. 

(n)  See  these  titles  respectively. 

(o)  Com.  Dig.  Action  on  the  Case,  B.  1. 

(A)  (But  a  bare  rofusiil  of  permission  to  exercise  a  right,  does  not  amount  to  a  legal  disturbance  of  that 
right.     Downing  v.  Baldwin,  1  Serg.  &,  R.  298.) 
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shoLiId  allege  a  prescription,  yet  as  it  is  but  inducement,  a  variance  from  Proof  of  the 
the  prescription  in  evidence  would  not  be  material,  provided  the  plaintiff  P'aimiff's 
proved  himself  to  be  really  entitled  to  the  right  claimed  (/>);  but  the  plain- '''^'^*' 
titf  must  prove  his  right  as  claimed;  as,  if  he  claim  a  right  as  appurtenant 
to  particular  lands,  by  proof  that  it  has  been  used  by  the  occupiers  of  that 
land;  and  it  would  be  insufficient  to  prove  that  the  right  was  enjoyed  as 
appurtenant  to  other  lands,  or  by  the  tenants  of  the  other  manor  {q)  (A). 

The  title  (o  a  right  of  this  nature  is  proved,  either,  1st,  by  direct,  or  2dly, 
more  usually  by  presumptive  evidence;  by  direct  evidence,  as  by  proof  of 
a  grant  of  a  right  of  way,  as  appurtenant  to  a  house  or  land,  or  of  a  right 
to  a  pew,  as  appurtenant  to  a  house,  by  proof  of  a  faculty  (r). 

2dly,  Prescriptive  rights  can  seldom  be  proved  except  by  presumptions Presump. 
resulting  from  constant  usage  and  enjoyment,  where  the  right  is  of  a  private  tive  evi- 
nature;  and  from  such  evidence,  and  also  from  reputation  and  traditionary  *^^"'^'^* 
declarations,  where  it  is  of  a  public  nature  [s). 

An  uninterrupted  enjoyment  of  land  for  twenty  years,  in  the  claimant's 
own  right,  is  prima  facie  evidence  of  title  to  the  huid  itself  (/);  and  an 
enjoyment  of  a  privilege  or  easement  in  the  lands  of  another,  affords  also  a 
presumption  of  a  legal  title  by  grant  or  prescription  {ii)\  this,  however,  is 
merely  presumptive  evidence  of  the  right,  which  is  liable  to  be  rebutted  by 
circumstances  (.r);  and  on  the  other  hand,  the  presumption  of  legal  title 
may  be  inferred  from  a  shorter  period  of  possession  (y). 

In  an  action  for  the  disturbance  of  the  plaintiff  in  his  enjoyment  of  a  pew 
in  a  church,  ^^xooi  (^{  possession  is  sufficient  against  a  wrong-doer,  without 
*proof  of  repairs  done  by  the  plaintiff  (r);  but  as  against  the  ordinary,  who  *396 
by  the  common  law  has  the  disposal  of  all  the  seats  in  the  church,  a  special 
title  or  consideration  must  be  alleged  and  proved;  as  by  proof  of  the  building 
and  repairing  of  the  seat  («).   The  defendant  may  adduce  evidence  to  rebut 

(p)  As  against  a  stranger  for  a  wrongful  disturbance  of  a  right,  the  mode  by  which  he  acquired  tlie  right 
is,  it  seems,  no  more  material  to  be  stated,  than  it  would  be  if  the  plaintiff  in  an  action  of  trover  should 
aver  that  he  was  lawfully  possessed  of  goods  bought  at  a  fair.  Secus  in  trespass  or  replevin,  where,  if  a 
plaintiff  allege  a  particular  estate,  lie  would  be  bound  to  prove  it  on  issue  taken.  Sir  Francis  Leake''s  Case, 
Dyer,  365.  Gorman  v.  Sweeting,  2  Will.  Saund.  206,  note  (22);  2  Cro.  630;  Com.  Dig.  Action  on  the 
Case,  B.  I;  1  Will.  Saund.  346.     Ricketts  v.  Salway,  2  B.  &  A.  360. 

(g)  Wilson  V.  Page,  4  Esp.  C.  71.  But  where  the  plaintiff  declared  upon  a  right  of  common,  in  respect 
of  a  messuage  and  150  acres  of  land,  witii  the  appurtenances,  it  was  held  that  the  declaration  was  divisible, 
and  that  proof  of  common  right  in  respect  of  the  land  was  sufficient  to  entitle  the  plaintiff  to  a  verdict  pro 
tardo.  Ricketts  v.  Salway,  2  B.  &  A.  360.  The  allegation  of  a  right  of  common  for  all  the  plaintifTs  cat- 
tle, levant  and  couchant,  &c.  may  be  supported,  allliough  the  common  be  not  sufficient  to  feed  all  the  cattle 
for  a  length  of  time.  Willis  v.  Ward,^  2  Chitty,  297.  So  it  was  held  that  an  allegation  tliat  the  plaintiff 
was  entitled  to  common  of  pasture  for  all  cattle,  levant  and  couchant,  upon  the  land,  was  supported  by  evi- 
dence that  the  plaintiff  was  a  part  owner  with  defendant  and  others  of  a  common  lield,  upon  which,  after 
the  corn  was  reaped,  and  the  field  cleared,  the  custom  was  for  the  different  occupiers  to  turn  out  cattle  in 
proportion  to  the  extent  of  their  respective  lands  within  the  common  field;  and  although  such  cattle  were 
not  maintained  upon  such  land  in  winter,  and  although  the  custom  was  to  turn  out  according  to  the  extent, 
and  not  the  produce,  of  the  land  in  respect  of  which  the  right  was  claimed;  and  that  the  right  was  well  laid 
to  extend  over  the  whole  common,  witiiout  excepting  his  own  land.     Cheesmanx.Hardham,  1  B.  &  A.  706. 

(r)  See  Stocks  v.  Booth,  1  T.  R.  423. 

(s)  Vid.  Vol.  I.  and  infra,  tit.  Prescription.  if)  See  tit.  Ejectment. 

(u)  See  the  cases,  2  Will.  Saund.  175,  a.;  and  also  tit.  Prescription. — Presumption. 

{x)  See  tit.  Presumption. — Length  of  Time. 

(y)  Ibid.;  and  see  Bealey  v.  Shaw,  6  East,  208. 

(_z)  Kenrick  v.  Taylor,  I  Wils.  326.  [Sayer,  31,  s.  c]  The  pew  was  there  claimed  by  prescription,  as 
appurtenant  to  a  messuage.     Burton  v.  Bateman,  1.  Sid.  203.     See  tit.  Pew. — Prescription. 

(a)  Ibid.;  and  3  Lev,  73;  2  Lev,  241;  Salk.  551;  1  Buls.  150;  Godb.  200. 

(A)  (Wiiere  an  action  for  a  disturbance  in  the  enjoyment  of  a  fishery,  was  brought  by  several  persons, 
some  of  whom  had  an  absolute  title  to  the  fishery,  and  the  others  were  in  possession  under  a  parol  agreement, 
it  was  held,  the  plaintiffs  had  properly  joined  in  the  suit.     Russel  v.  Stocking,  8  Conn.  R.  236.) 

'Eng.  Com.  Law  Reps.  xi.  289. 
VOL.  TI.  52 


396  DRUNKENNESS. 


ihe  presumption  of  right  arising  from  such  continued  enjoyment,  by  evi- 
dence tending  to  explain  it,  and  to  show  that  the  enjoyment  was  founded 
not  on  right,  but  on  leave  and  permission  (6);  or  to  destroy  the  prescription 
by  proving  the  origin  of  the  enjoyment,  or  showing  that  it  has  been  inter- 
rupted, or  that  the  prescription  has  been  extinguished  (c). 
Proof ofthe  2dly.  The  disturbance  may  be  alleged  generally,  and  the  particular  man- 
disturb-      j3gr  ofthe  disturbance  be  given  in  evidence  (d). 

Ofdamase  3dly.  Proof  of  damage  done,  to  the  smallest  amount,  will  be  sufficient  to 
support  the  action,  although  the  plaintiff  cannot  prove  damages  to  any 
specific  and  determinate  amount;  for  if  that  were  required  where  the  plain- 
tiff's right  has  been  infringed,  the  wrong-doer  might  gain  a  title  by  length 
of  possession  (e);  as,  if  a  stranger  turn  cattle  on  the  land  where  the  plaintiff 
has  a  right  of  common  (/):  for  it  is  a  damage  to  the  plaintiff  that  he  cannot 
enjoy  the  right  of  common  in  so  ample  and  beneficial  a  manner  as,  but  for 
the  defendant's  act,  he  might  have  done  (,§•).  So,  if  the  defendant  take 
from  the  common  any  manure  dropped  there  by  the  cattle  (A). 

DRUNKENNESS. 

A  DEFENDANT  may  avoid  even  a  deed  on  no7i  est  factum  pleaded,  by 
evidence  tiiat  he  was  made  to  sign  it  when  he  was  so  drunk  that  he  did  not 
know  what  he  did  (/),  in  which  case  it  is  entirely  void  (A).  So  d  fortiori 
may  he  avoid  an  alleged  agreement,  not  under  seal,  by  such  evidence  (k). 
It  has  indeed  been  said  that  a  Court  of  Equity  will  not  relieve  in  such  a  case, 
unless  the  inability  were  occasioned  by  the  management  and  contrivance 
of  him  who  gained  the  deed  (/).  But  at  common  law  no  such  distinction 
seems  to  obtain :  the  law  regards  the  contracts  of  one  who  for  the  time  is 
bereaved  of  reason,  though  by  his  own  folly,  as  void,  and  does  not  punish 
his  moral  delinquency  by  subjecting  him  to  obligations  to  which  assent  is 
essential,  when  he  was  incapable  of  assent  (?n). 

(b)  See  tit.  Presumption. — Length  of  Time.  Bradbury  v.  Grinsell,  2  Will.  Saund.  175,  d.  Daniel  v. 
North,  1 1  East,  37i2.     Campbell  v.  Wilson,  2  East,  294. 

(c)  See  tit.  Prescription. 

(rf)  2  Cro.  606;  Bridg.  4;  Com.  Dig.     Action  on  Case,  B.  1. 

(e)  See  the  observations  of  Buller  and  Grose,  J',  Hobson  v.  Todd,  4  T.  R.  71.  [Angell  on  Watercourses, 
Sa,  53.J 

(/)  Hobson  V.  Todd,  4  T.  R.  71.  {g)  Ibid. 

(h)  Pindar  v.  Wadsworth,  2  East,  154.  In  case  for  a  surcharge  it  is  not  necessary  for  the  plaintiff  to 
show  that  he  put  on  any  cattle  of  his  own  at  the  time  of  the  surcharge,  but  only  that  he  could  not  enjoy  so 
beneficially.     Wells  v.   Wutling,  2  W.  Bl.  1233. 

(i)  B.  N.  P.  172,  cites  Cole  v.  Robins,  Hil.  2,  Ann.  per  Holt,  C.  J.,  and  per  Ld.  Ellenborough  in  Pitt  v. 
Smith,  3  Camp.  33.  Intoxication  is  good  evidence  upon  a  pka  of  von  est  factum  to  a  deed,  of  non  concessit 
to  a  grant,  and  of  non  assumpsit  to  a  promise.  Per  Lord  Hardwicke,  in  Cory  v.  Cory,  1  Ves.  19,  drunken- 
ness is  not  sufficient  to  set  aside  an  agreement  to  settle  family  disputes,  unless  an  unfair  advantage  be  taken. 

(k)  Pitt  V.  Smith,  3  Camp.  33.     Fenton  v.  Holloway,^  1  Starkie's  C.  126. 

(0  Johnson  v.  Medlicolt,  3  P.  W.  130;  1  V.  &  B.  30. 

(m)  See  the  observations  of  Bayley,  J.,  in  Baxter  v.  Earl  of  Portsmouth,^  7  D.  &  R.  614.  It  would  be 
singular  that  the  law  should  merely  inflict  a  fine  of  5s.  on  a  man  for  getting  drunk,  but  afterw-irds  mulct 
him  to  the  amount  of  1,()00Z.  by  liolding  him  to  performance  of  a  contract  made  when  he  was  drunk.  Sir 
E.  Coke,  2  Inst.  747,  a.,  says,  that  one  who  by  his  own  vicious  act  for  a  time  deprived  himself  of  reason 
and  memory,  though  a  kind  of  non  compos,  shall  gain  no  benefit  or  privilege  thereby.  And  this  is,  no 
doubt,  true,  that  a  voluntary  drunkard  can  never  avail  himself  of  his  incapacity  as  an  excuse,  either  civilly 
or  criminally,  for  not  doing  that  which  he  otherwise  ought  to  have  done;  and  it  is  also  true,  that  a  drunkard, 
voluntarius  dtsmon,  as  he  is  styled  by  Sir  E.  Coke,  is  liable  both  civilly  and  criminally  in-  respect  of  every 
offence  which  he  commits,  v.?hether  it  be  against  an  individual  or  against  the  public.  But  if  a  party  be 
made  drunk  by  the  stratagem  of  another,  or  by  fraud,  he  is  not  responsible.     Per  Park,  J.,  in  R.  v.  Pearson, 

(A)  {Wigglesworth  v.  Steers,  1  Hen.  &,  Munf  70;  but  a  contract  under  seal  for  a  valuable  consideration, 
will  not  be  avoided  on  the  ground  of  intoxication  at  the  time  it  was  executed,  if  his  assent  has  been  after- 
wards given  when  not  disabled  by  intoxication  or  otherwise.     Arnold  v.  Hickman,  6  Munf.  15.) 

'Eng.  Com.  Law  Reps.  ii.  234.    2/rf.  xvi.  304. 
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*It  is  an  established  rule  of  criminal  law,  that  voluntary  drunkenness  is 
no  excuse  for  any  injury  or  otfence  to  the  public  or  to  individuals,  either 
criminally  or  civilly;  but  that  the  circumstance,  where  a  crime  has  been 
commiited,  is  regarded  rather  as  an  aggravation  than  an  extenuation  of 
guilt  (n).^ 

DURESS. 

According  to  Bracton,  to  constitute  a  duress  in  law  it  must  not  be  sus- 
picio  ciijuslibet  vani  et  meticulosi  hominis  sed  tallis  quse  possit  cadere 
in  viru77i  constantem  talis  enim  debet  esse  metusqid  in  se  contineat  vitse 
pericuhnn  aut  corporis  cruciatum  (o)  (A).  Lord  Coke  enumerates  four 
instances  in  which  a  man  may  avoid  his  own  act  by  reason  ofn^enaces: 
1st,  for  fear  of  loss  of  life;  2dly,  of  member;  3dly,  of  mayhem;  4thly,  of 
imprisonment  (;;)  (1). 

In  the  case  of  duress  by  imprisonment  proof  should  be  given  that  it  is  an 
unlawful  imprisonment,  for  where  the  imprisonment  is  in  due  course  of  law 
the  maxim  applies,  executio  juris  non  hahet  injuriani  [q)  (2);  and  there- 
fore, where  a  defendant  after  judgment  against  him  without  any  legal  cause 
of  action,  procured  the  plaintiff  to  be  arrested  on  legal  process,  and  threat- 
ened that  he  should  lie  and  perish  in  gaol  unless  he  executed  a  release, 
upon  which  the  plaintiff  sealed  one,  and  was  discharged,  it  was  held  that 
the  release  could  not  be  avoided  by  duress  (r).  But  even  in  the  case  of  a 
lawful  imprisonment,  the  use  of  illegal  force,  constraint,  or  the  practising 
unnecessary  privations  or  hardships,  will  coiisiitute  duress  (.s).  But  where 
one  caused  another  to  be  arrested  on  a  charge  of  felony,  under  a  warrant 
from  a  justice  of  the  peace,  and  discharged  him  upon  his  sealing  a  bond  for 
10/.,  it  was  held  that  the  deed  might  be  avoided,  the  proceedings  being  a 
mere  pretext  to  cover  the  deceit  (/)  (15).     Where  the  duress  is  by  threats 

2  Lewin's  C.  145.  See  also  the  observations  of  the  same  learned  Judge  in  Marshall's  Case,  1  Lewin's  C. 
76;  and  of  Holroyd,  J.,  in  Burroiigh''s  Case,  lb.  7.5;  and  Rennie''s  Case,  lb.  76.  In  Pearson's  Case,  Parlt, 
J.,  is  iilso  stated  to  iiave  said,  tliat  drunkenness  may  be  taken  into  consideration  to  explain  the  probabihty  of 
a  party's  intention,  in  tiic  case  of  violence  committed  on  sudden  provocation.     See  Appendix. 

(?!.)  Supra,  note  (m).  (o)  Brae.  1.  2,  c.  5. 

(/))  2  Inst.  483;  2  Roll.  Ab.  124;  Bac.  Ab.  Ev.  Duress.  A  tiireat  to  beat,  or  burn  the  house  of  the  party, 
or  to  spoil  his  g'oods  it  is  said,  is  no  duress  (3),  because  in  these  cases,  should  the  threat  be  performed,  a 
man  may  have  satisfaction  by  recovering  equivalent  damages  (2  Inst.  481;  1  Comm.  131);  but  no  suitable 
atonement  can  be  made  for  loss  of  life  or  limb.     Ibid.     Qu.  and  vide  supra,  tit.  Deed. 

(q)  Bac.  Ab.  Ev.  Duress,  402.     2  Lev.  239. 

(r)  Cor.  Bridgman,  C.  J.,  Guildhall  Lev.  69.  [See  6  Mass.  Rep.  512;  1  Hen.  &-  Mun.  350.  Ndson  v. 
Luddwith  et.  aL] 

(s)  The  effect  of  duress  by  imprisonment,  in  the  avoidance  of  a  deed  or  feoffment,  is  very  analogous  to 
the  case  of  infmcy.  The  act  of  the  prisoner  or  of  the  infdnt  is  not  void  but  voidable  only,  by  entry  or 
action,  and  can  be  avoided  by  privies  in  blood  only;  but  a  feoffment  in  either  case  made  by  letter  of  attorney 
is  void.  A  bond,  executed  by  an  impressed  man  for  securing  his  return  in  case  of  non-payment  of  the 
money,  is  illegal  and  void.     Pole  v.  Harrobin,  9  East,  416. 

(0  Allen,  92.  So  ruled  by  Rolle,  upon  the  trial  of  an  issue  on  the  duress.  See  Bac.  Ab.  Ev.  tit.  Duress, 
405.     See  tit.  Deed. 

(A)  (A  party  who  violates  a  penal  statute  must  make  out  the  vis  major  under  which  he  shelters  himself, 
so  as  to  leave  no  reasonable  doubt  of  his  innocence.  Circumstances  will  sometimes  outweigh  positive  testi- 
mony. Brig  Slruggle  v.  The  U.  S.,  9  Cranch,  71;  3  Conn.  Rep.  276.  See  also,  TTie  Argo,  Hughes  claimant, 
1  GaIlis,C.  C.  R.  150.) 

(1)  [One  obligor  cannot  plead  that  the  bond  was  obtained  of  his  co-obligor  by  duress — but  this  rule  does 
not  apply  to  a  bond  taken  by  a  sheriff  from  a  defendant  whom  he  has  no  right  to  detain  in  custody;  and 
the   (;o-obligor,  or  surety,  may   avail   himself  of  the  offence   of  duress,   in  a  several  action    against   him. 

Thompson  v.  Lockwood,  15  Johns.  256.] 

(2)  [If  a  defendant,  under  arrest,  agree  to  submit  the  matter  in  controversy  to  arbitration,  the  agreement 
is  not  void  on  the  ground  of  duress — nor  would  a  final  settlement  be  void.  Shepherd  v.  Watrous,  3  Caines' 
Rep.  163.     See  also  Watkins  v.  Baird,  6  Mass.  Rep  511.] 

(3)  [In  South  Carolina,  duress  of  goods,  under  some  circumstances,  will  avoid  a  contract.  Sasportas  v. 
Jennings,  1  Bay,  47.     Collins  v.  Westbury,  2  Bay,  211.] 

(B)  (Duress  arising  from  threats  to  destroy  vessel  and  cargo  cannot  be  admitted  to  avoid  a  contract  of 
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they  must  be  of  such  a  nature  as  are  sufficient  to  overcome  a  man  of  mode- 
*39S  rate  *firmness  (ii).  Duress  to  avoid  a  deed  must  be  pleaded  specially  {x) 
(A).  And  the  question  of  duress /?er  mi?ias  in  case  of  treason  (y),  and,  as 
it  seems,  in  other  cases,  is  a  question  of  fact  for  the  jury,  subject,  however, 
to  the  rules  of  law,  where  the  law  defines. 

Upon  an  indictment  for  extorting  money  by  duress,  it  must  be  shown 
that  such  means  were  used  as  common  prudence  and  firmness  cannot  guard 
against  (r). 

EJECTMENT. 

I.  Proof  of  the  title  to  enter. 
II.  Of  the  Plaintiff's  title  in  general. 
III.  Of  the  title  of  an  administrator  or  executor. 
Assignee  of  bankrupt  («). 
CoNUSEE  of  statute-merchant,  &c. 
Devisee,  or  tenant  by. 
Elegit. 
Guardian. 
Heir  at  Law. 
Husband,  &c. 
Landlord. 
Mortgage. 
Rector. 

Tenant  in  common,  joint  tenant,  &c. 
IV.  Variance. 
V.  Defendant's  possession. 
VI.  Competency  of  Witnesses. 
VII.  Trespass  for  mesne  profits. 
VIII.  Effect  of  judgment  in  evidence. 

(m)  Br.  I  2,  c.  5.     R.  v.  Soutlierlon,  6  East,  140;  Com.  Dig.  Pleader,  2  W,  19.     " 

{x)  And  the  special  manner  must  be  set  forth.  5  Co.  119;  2  Inst  483,  In  assumpsil  or  debt  on  simple 
contract,  duress  is  evidence  under  the  general  issue,     lb. 

(y)  Forster,  14;  3  B.  &  P.  73.  The  threat  in  such  case  must  affect  the  life,  and  not  merely  the  property, 
(z)  In  R.  V.  Sovtherton,  6  East,  144,  where  the  question  was,  whether  it  be  an  offence  at  common  law  to 
threaten  another  that  he  will  procure  a  public  officer  to  prosecute  him  unless  he  give  him  money,  Lawrence, 
J.,  observed,  it  has  been  decided  in  many  cases  that  even  where  money  has  been  fraudulently  obtained,  yet 
it  is  not  indictable;  as  in  R.  v.  Jones,  1  Salk.  379,  where  the  defendant  obtained  money  of  another  by  pre- 
tending that  he  was  sent  by  a  third  person  for  it.  One  of  the  Judges  in  that  case  said,  that  one  man  cannot 
be  indicted  because  another  has  been  a  fool.  The  case  of  The  Queen  v.  Hannon,  fi  Mod.  311,  is  to  the  same 
purpose.  It  is  ollierwiso  where  money  is  obtained  by  such  means  as  common  prudence  and  firmness  cannot 
guard  against.  The  same  distinction  was  adopted  by  the  old  law  with  respect  to  such  as  were  deterred  by 
threats  from  making  entries  into  lands  which  they  claimed.  The  threats  must  be  such  as  will  deter  virum 
fortem  et  constavtem  from  entering  on  the  land,  in  order  to  render  it  sufficient  for  him  to  go  as  near  to  it  as 
he  possibly  may,  for  the  purpose  of  asserting  his  claim.  But  there  must  be  a  fear  of  personal  violence,  Co. 
Litt.  25.3,  b.  And  it  is  there  said  "that  it  seemeth  that  fear  of  imprisonment  is  also  sufficient,  for  such  a 
fear  sufficeth  to  avoid  a  bond  or  a  deed."  And  that  shows  the  ground  of  the  decision  in  The  Queen  v.  Wood- 
word  and  others.  That  was  not  a  case  of  mere  threat,  but  the  man  was  in  actual  duress  at  the  time,  and 
was  threatened  to  be  taken  to  Newgate;  and  one  cannot  say  that  that  might  not  be  such  a  threat  as  a  man 
of  ordinary  firmness  could  not  resist.  But  here,  when  the  defendant  threatened  to  prosecute  the  party  for 
the  penalties,  a  man  of  ordinary  firmness  might  well  have  said  to  him,  that  ho  was  not  guilty  of  the  offence 
charged,  and  therefore  he  might  prosecute  him  at  his  peril  if  he  pleased, 
(a)  These  proofs  have  already  been  considered;  see  tit.  Bankrupt. 

ransom,  where  the  captain  was  justified  by  probable  cause,  Maiponaire  v.  Keating,  2  Gallis,  C.  C.  R.  337. 
Where  a  party  discharged  under  the  insolvent  law  of  one  state,  is  arrested  for  a  debt  due  before  his  dis- 
charge, in  another  stntc,  a  plea  of  duress  to  an  instrument  given  for  the  debt,  while  in  confinement,  will  not 
be  received.  Secus,  if  the  arrest  had  been  in  the  state  where  he  was  discharged.  Satopee  v.  Pecholier,  2 
Wash.  C.  C.  R.  180.     See  Walkins  v.  Baird,  6  Mass.  Rep.  506,  &c.) 

(A)  (A  voluntary  and  free  acknowledgement  of  a  deed  after  its  execution  before  a  magistrate,  especially 
Kome  considerable  time  after,  would  be  strong  evidence  against  a  plea  of  duress.  The  Inhabitants  of  Wor- 
cester V.  Eaton,  13  Mass.  R.  371.) 
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The  declaration  in  ejectment  comprises  four  allegations, — the  title  of  the 
*lessor  of  the  plaintiff;  a  lease  by  him  to  the  plaintiff;  an  entry  by  the  latter;     *399 
and  an  ouster  by  the  defendant.     By  the  consent-rnle  the  proof  is  usually 
confined  to  the  title  of  the  lessor. 

The  lease,  entry,  and  ouster  being  admitted,  no  proof  of  the  plaintiff's  Title  to 
entry  under  the  supposed  lease  is  requisite,  although  proof  of  an  actual  enter, 
entry  by  the  lessor  is  sometimes  rendered  necessary,  as  constituting  his  title 
to  possession.  So,  except  in  some  particular  instances,  the  ouster  by  the 
defendant  is  also  admitted  (b).  The  plaintiff's  proof  usually  consists,  there- 
fore, in  proving  the  lessor's  title  to  enter  and  jjossess  (for  the  nature  of  the 
action  is  merely  possessory)  the  identical  lands  in  dispute  (c). 

Proof  of  a  legal  title  to  the  lands  is  not  always  sufficient,  for  notwith- 
standing a  legal  title  the  party  may  not  have  a  right  to  enter  and  possess. 
But  in  general,  except  where  the  right  of  entry  is  taken  away  by  the  statute 
of  limitations  [d),  or  of  fines  (e),  and  in  some  instances,  where  the  right  of 
entry  is  devested  at  common  law  (/),  it  is  sufficient  to  prove,  simply,  the 
legal  title  to  the  lands. 

The  statute  3  &  4  Will.  4,  c.  27,  s.  2,  enacts,  that  no  person  shall  make  Proof  of, 
an  entry  (,§■),  or  distress,  or  bring  an  action  to  recover  any  land  or  rent  within 
but  within  twenty  years  next  after  the  time  at  which  the  right  to  make  such  ^^^nty 
entry  shall  have  first  accrued  to  some  person  through  whom  he  claims,^ 
or  if  such  right  shall  not  have  accrued  to  any  person  throtigh  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  such  title  shall 
have  first  accrued  {h)  according  to  the  statute.     Where,  therefore,  the  title 
has  actually  accrued  within  twenty  years  next  before  the  commencement 
of  the  action,  it  is  usually  sufficient  to  prove  the  legal  title  (A).     Where  the 

(6)  Infra,  429. 

(c)  As  to  the  latter  point,  see  Possession  by  the  Defendant,  infra,  431.  The  plaintiff  is  not  bnnnd  to  pro- 
duce the  consent-rule  as  part  of  his  case.  Doe  v.  Enby,^  2  B.  &  Ad.  948.  Contra  Doe  v.  Lamhle,  M.  &.  M. 
237.  It  may  be  necessary  to  produce  it  where  the  plaintiiT  applies  his  evidence  to  premises  which  the 
defendant  asserts  he  does  not  defend,  for  it  may  then  be  necessary  to  show  what  he  docs  defend  for.  Per 
Ld.  Tenterden,!  2  B.  &  Ad.  949. 

(d)2\  Jac.  l,c.  16,  and  now  by  the  st.  3  &  4  W.  4,  c.  27. 

(e)  4  Hen.  7,  c.  24;  and  infra,  tit.  Fine.  (/)  Infra,  403. 

(g)  It  seems  that  this  stiitute  like  the  stat.  21  J.  1,  c.  16,  takes  away  the  right  of  entry  after  twenty  years 
have  accrued  subsequently  to  possession  under  a  leg-al  title,  or  such  receipt  of  rent,  or  acknowledgment,  as  is 
provided  for  by  the  statute.  Where  a  jointress  for  life  married  again  and  joined  her  second  husband  in 
levying  a  fine,  and  he  survived  her,  and  held  the  land  for  twenty  years,  it  was  held  that  the  reversioner  was 
bound  although  the  fine  was  void,  Doe  v.  Gregory,"^  2  Ad.  &  Ell.  14. 

(h)  This  statute  has  superseded  the  former  limitation  of  twenty  years  prescribed  by  the  stat.  21  J.  I,  and 
made  numerous  provisions  for  defining  in  particular  cases  the  time  when  the  right  shall  be  deemed  to  have 
accrued.  As  this  statute  extends  to  distresses  and  other  actions  besides  ejectment,  its  provisions  are  consi- 
dered under  the  title  Limitations  and  Appendix. 

(A)  (Where  an  adverse  possession  has  continued  for  twenty  years,  it  constitutes  a  complete  bar  in  equity; 
an  ejectment  would  be  barred  if  the  piaintiif  possessed  a  legal  title.  Etmendorf  v.  Taylor,  10  Wheat.  157; 
6  Cond.  Rep.  47.  Gordon  v.  Hobart,  2  Sumner  C.  C.  R.  401.  Ewing  v.  Bunet,  8  Peters,  41.  But  a  man 
cannot  object  his  own  possession  for  twenty  years  against  his  deed  given  within  that  time.  Duane  v.  Bibb, 
3  Call.  362.  In  Pennsylvania,  ejectment  is  almost  the  only  action  for  trying  title  to  land.  Per  M'Kean, 
C.  J.  Morris  v.  Vanderen,!  Dall.  67.  In  that  state  it  supplies  to  a  great  extent  the  place  of  a  bill  in  equity. 
Thus  a  cestui  que  trust  may  maintain  ejectment  in  his  own  name.  Kennedy  v.  Fury,  1  Dall.  72.  See  also 
Crunkelion  v.  Evert,  3  Yeates,  510;  Simpson  v.  Amtnons  et  al.  1  Binn.  177;  Moody  et  al.  v.  Vandyke  et  al.  4 
Binn.41.  Lessee  of  Savage  v.  Burke,  12  Peters,  11.  Whenever  Chancery  would  execute  a  trust  or  decree  a 
conveyance,  the  courts  of  that  state,  by  the  instrumentality  of  a  jury  would  direct  a  recovery  in  ejectment. 
Peebles  v.  Reading,  8  Serg.  &  Rawle,  491.  But  in  the  Courts  of  the  United  States,  whatever  may  be  the 
practice  of  the  Stale  Courts,  an  equitable  estate  is  not  sufficient  to  support  an  ejectment.  Carson  v.  Boudinot, 
2  Wash.  C.  C.  R.  35.  Robinson  v.  Campbell,  3  Wheat.  212.  The  statute  of  limitations  of  Pennsylvania  is 
substantially  the  same  as  that  of  21st  James  I,  ch.  16.  The  limitation  begins  to  run  from  the  time  of  actual 
adverse  possession  and  not  before.  Lessee  of  Potts  v.  Gilbert,  3  Wash.  C.  C.  R.  475.  In  Pennsylvania  the 
same  length  of  possession  in  the  plaintifFin  ejectment,  which  in  the  defendant  would  amount  to  a  bar,  is  in 

'Eng.  Com.  Law  Reps.  xxii.  219.     "^Id.  xxix.  14. 
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title  has  accrued  at  a  greater  distance  of  time  than  twenty  years,  the  plain- 
tiff must  prove  that  he  laboured  under  one  of  the  disabilities  (i)  within  the 
statute. 

Under  the  stat.  21  J.  1,  c.  16,  the  plaintiff  might  show  that  he  had  vir- 
tually  been  iu  possession,  although  another  had  been  in  the  actual  posses- 
sion; as  by  proof  that  the  party  in  actual  possession  was  liis  tenant  under 
a  lease,  aUhough  no  rent  had  been  paid  (^),  and  even  although  a  forfeiture 
had  been  committed  by  the  tenant  (/),  by  non-payment  of  rent,  for  he  was 
not  bound  to  enter  till  the  determination  of  the  lease. 
*400  *The  mere  receipt  of  rent  by  a  stranger,  without  colour  of  title,  was  not 
evidence  of  adverse  possession  against  one  who  had  the  legal  title,  for  it 
was  no  disseisin  but  at  the  option  of  the  latter,  even  although  the  stranger 
made  a  lease  to  the  tenant  by  indenture,  reserving  rent,  unless  he  made  an 
actual  entry  (m). 

Where  the  lord  of  a  manor  brought  ejectment  against  a  cottager,  twenty 
years  possession  was  a  good  title  where  the  cottage  had  been  built  in  defi- 
ance of,  or  without  the  consent  of  the  lord,  but  this  was  liable  to  be  rebutted 
by  proof  that  it  was  built  by  the  permission  of  the  lord,  or  by  any  subse- 
quent acknowledgement  of  his  title;  and  in  such  cases  it  has  been  said,  that 
it  was  rather  to  be  presumed,  in  the  absence  of  any  evidence  to  the  con- 
trary, that  the  lord  of  the  manor  had  assented  (?i).  The  question,  whether 
the  possession  was  adverse  or  permissive  in  such  cases,  was  for  the  con- 
sideration of  the  jury. 

The  2d  and  3d  clauses  of  the  stat.  3  &  4  Will.  4,  c.  27,  have  superseded 
the  doctrine  of  non-adverse  possession,  except  in  cases  within  the  15th 

(i)  See  the  stat.  3  &  4  VV.  4,  c.  27,  ss.  1 5  to  1 8  inclusive.  Qt)  Runn.  457. 

(Z)  7  East,  299;  where  the  devisee  entered  within  twenty  years  after  the  expiration  of  the  lease,  but  not 
until  after  twenty  years  from  the  death  of  the  testatrix.  See  also  Jnyne  v.  Price,^  5  Tann).  326;  1  Marsh,  68. 
It  lies  on  the  lessor  of  the  plaintiff  to  show  possession,  &,e.  under  a  legal  title  wiliiin  the  last  twenty  years. 
See  B.  N.  P.  102.  Where  a  pauper  had,  thirty  years  ago,  inclosed  a  piece  of  waste  in  an  adjoining  parish, 
and  cultivated  it  until  1827,  when  he  sold  and  conveyed  it  to  a  purcjiaser;  he  hud  shortly  before  erected  a 
hut  thereon,  and  resided  in  it  a  year  and  a  half;  the  parishioners  and  commoners  had,  upon  several  peram- 
bulations, prostrated  part  of  the  fence,  and  rode  tlirongh  the  enclosure,  but  the  pauper  was  never  present,  and 
he  had  never  paid  any  acknowledgement  to  the  lord  or  other  person  during  his  occupation;  held  that  it  was 
to  be  dceiTied  an  adverse  possession  for  twenty  years,  and  that  a  settlement  by  estate  was  gained  in  the  parish. 
R.  V.  Woburn2 1(1  B.  &  C.  846. 

(m)  B.  N.  P.  1U4;  1  Roll.  Ab.  659.  And  see  Smith  v.  Parkhurst,  Andr.  315.  But  it  is  said  (B.  N.P.404), 
that  if  the  tenant  declare  that  he  is  in  possession  tor  the  stranger,  it  may  be  evidence  to  go  to  a  jury,  espe- 
cially if  he  has  any  colour  of  title.     Darner  v.  Fortescue,  B.  N.  P.  104. 

(h)  B.  N.  p.  104.  /n/rfl,  tit.  Manor.  Where  the  defendant  had  enclosed  a  small  piece  of  waste  adjoining 
to  the  highway,  and  occupied  it  lor  thirty  years,  but  afterwards  the  owner  of  the  adjoining  land  demanded 
sixpence  for  rent,  which  the  defendant  paid  on  three  several  occasions;  the  evidence  was  held  to  be  conclusive 
to  show  tliat  the  original  occupation  was  permissive.  Doe  v.  Wilkinson,'^  3  B.  &  C.  413;  and  see  Doe  v. 
Clarke*  8  B.&C.717. 

the  plaintiff  a  sufficient  title  for  him  to  recover  on.  To  avoid  the  force  of  it,  the  other  side  must  prove  that 
he  brought  suit,  or  made  an  actual  entry  on  the  hmd  within  the  time  the  law  prescribes.  Lessee  of  Holtz. 
apple  and  wife  v.  PhiUebnum,  4  Wash.  C  C.  R.  356.  But  proof  that  the  party  claiming  the  land  "  attended 
every  year  on  the  land,  prosecuting  and  claiming  his  title  to  it;  that  the  witness  was  with  him  every  year  on 
the  land,  but  could  not  remember  what  he  said  when  he  was  there,"  is  not  sufficient  evidence  of  a  legal 
entry  to  avoid  the  statute  of  limitations.  Ibid.  Evidence  of  the  mere  silence  of  the  plaintiff  and  the  im- 
provement of  his  properly  by  others,  will  not  deprive  him  of  his  title;  yel  aid  and  encouragement  to  keep 
up  and  repair  the  property,  and  the  expenditure  of  money  in  consequence  thereof,  would  in  equity  give  a 
title  to  the  defendant.  Folk  v.  Rridelmnn,  6  Watts,  3.39.  In  .South  Carolina  it  is  settled  law,  that  an  entry 
on  land  by  one  having  the  right,  has  the  same  effect  in  arresting  the  progress  of  limitation  as  a  suit,  but  it 
cannot  he  sustained  as  a  leg;il  proposition,  that  an  entry  by  one  having  no  right,  is  of  any  avail.  Henderson 
v.  Griffin,  5  Peters,  151.  Under  the  statute  of  limitations  of  Tennessee,  the  running  of  the  statute  can 
only  be  stopped  by  actu^il  suit,  if  the  party  claiming  under  it  has  peaceable  possession  for  seven  years. 
But  such  a  possessif)n  cannot  rxi^-t,  if  the  pnrty  having  the  better  right  takes  actual  possession  in  pursuance 
•  of  his  right.     McClung  v.  Ross,  5  Wheat.  116.) 
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clause;  the  question  being,  whether  twenty  years  have  elapsed  since  the 
right  accrued,  without  regard  to  the  nature  of  the  possession  (o). 

The  plaintiff  might  also  show  that  he  was  joint  tenant,  or  tenant  in 
common  with  the  party  in  actual  possession;  for  the  possession  of  one  joint 
tenant  or  tenant  in  common  is  the  possession  of  the  other,  unless  there  has 
been  an  actual  ouster  (p). 

On  proof  that  the  sister  of  the  plaintiff  occupied  the  estate  for  twenty  Possession 
years,  and  that  the  defendant  entered  as  heir  to  her,  her  possession  would  within  20 
befoie  the  late  statute  have  been  construed  to  be  by  courtesy  and  by  license,  ^^^"^^^ 
*to  preserve  the  possession  of  the  brother;  but  the  presutnption  would  have     *401 
ceased  if  it  had  appeared  that  the  brother  had  been  in  the  actual  possession, 
and  that  he  had  been  ousted  by  the  sister  (q). 

But  now  by  the  stat.  3  &  4  Will,  4,  c.  27,  s.  13,  it  is  enacted,  that  where 
a  younger  brother  or  other  relation  of  the  [)erson  entitled  as  heir  to  the 
possession,  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of  any 
rent,  shall  enter  into  the  possession  or  receipt  thereof,  such  possession  or 
receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of,  or  by  the 
person  entitled  as  heir.  ^ 

The  mere  perception  of  profits  by  a  joint  tenant  or  tenant  in  common 
would  not  constitute  an  ouster,  but  when  long  continued  was  evidence  of 
an  actual  ouster  (r).  Neither  will  a  refusal  to  pay  rent,  coupled  with  a 
denial  of  the  title,  amount  to  an  actual  ouster  (5). 

It  has  been  held  that  declarations  made  by  a  person  in  the  actual  pos- 
session of  premises,  that  she  was  entitled  to  them  for  life,  and  that  after 
her  death  they  would  go  to  the  heir  of  her  deceased  husband,  were,  after 
her  death,  admissible  in  evidence  to  rebut  the  inference  of  an  adverse  pos- 
session (/). 

In  order  to  prove  possession,  in  an  ejectment  for  mines,  it  is  not  sufficient 
to  show  that  the  lessor  of  the  plaintiff  was  the  lord  of  the  manor;  an  actual 
possession  must  be  proved  (ic).  Nor  will  a  verdict  for  the  plaintiff  in  trover 
for  lead  dug  out  of  a  mine  prove  possession  of  the  mine,  for  the  action  may 
have  been  brought  by  the  heir-at-law,  who  had  property  in  the  mine,  but 
had  no  j^ossession  (x). 

Where  the  husband  was  tenant  by  the  curtesy  of  a  copyhold  estate 
which  descended  to  the  wife,  who  had  never  been  admitted,  and  was  also 
admitted  after  the  death  of  the  wife  to  hold,  pursuant  to  a  settlement  of  the 

(0)  Nepean  v.  Doe  d.  Knight,  on  error,  2  M.  &  W.  894.  A.  mortgages  in  fee  to  B.  subject  to  cesser  upon 
payment  on  a  day  named  (more  than  twenty  years  before  the  stat.);  within  twenty  years  A.  admitted  that  the 
money  was  unpuid,  jB.'s  lieir  brouglit  ejectment  (within  five  yeurs  after  the  p^issing  of  the  Act).  The  jury 
found  that  the  money  was  unpaid;  and  it  was  held  that  the  possession  not  being  adverse  at  the  passing  of 
the  Act,  the  action  was  not  barred  under  sect.  2,  although  the  lessor  was  not  shown  to  have  been  in  posseg- 
sion  or  received  rents  or  interest.  Doe  v.  Williams,^  5  Ad.  &  Ell.  291;  and  see  Doe  v.  Thompson,^  ib.  535. 
A  feme  sole  seised  in  fee  having  married,  she  and  her  husband  quitted  possession,  and  both  died  at  times 
neitiier  of  which  was  shown  to  be  within  forty  years  after  ceasing  to  occupy.  The  wife's  heir  brought  eject- 
ment within  twenty  years  after  the  husband's  death  and  witliin  iive  years  after  the  passing  of  the  statute.  It 
was  held  that  the  heir  was  barred  under  tfie  17th  section,  although  it  did  not  appear  how  the  defendant  had 
come  into  possession,  or  that  any  fine  had  been  levied  by  the  wife.     Doe  v.  Brainsion,^  3  Ad.  &,  Ell.  63. 

(/))  Salk.  421;  Peake's  L.  E.  333.  [Giddingsv.  Canjield,  4  Com.  Rep.  482.J  As  to  what  shall  amount  to 
an  actual  ouster,  sec  Ld.  Raym.  312,  829;  5  Burr.  2604.  But  now  see  the  late  stat.  3  &,  4  Will.  4,  c.  27,  s. 
12.     Infra,  tit.  Limitations. 

(q)  Page  v.  Self  by,  per  Weston,  J.  Sussex,  1680,  B.  N.  P.  102.  In  that  case  it  would  amount  to  a  dis- 
seisin.    Vide  infra. 

(r)  Doe  V,  Prosser,  CoWp.  217;  2  Bl.  690. 

(s)   Doe  v.  Prosser,  Cowp.  217.     But  now  see  the  late  stat.  s.  12. 

(t)  Doe  d.  Humon  v.  Peltit,  3  B.  &  A.     Vide  Vol.  I.  and  Ind.  tit.  Hearsay. 

(«)  Lord  Cullen  v.  Rich,  14  Geo.  2;  Runn.  292;  B.  N.  P.  102;  Rich  v.  Johnson,  Str.  1142. 

(x)  Ibid.;  Runn.  292. 
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estate  of  the  wife,  by  which  it  was  limited  to  the  survivor  in  fee,  it  was 
held  that  his  possession  was  not  adverse  to  the  heir-at-law  of  the  wife  (y), 
and  that  the  heir  might  maintain  ejectment  within  twenty  years  of  the 
husband's  death. 

Where  A.,  a  copyholder  for  life,  with  remainder  to  B.,  surrendered  his 
own  estate  for  life,  and  thereby  let  in  B.  and  took  a  new  copy  for  the.suc- 
cessive  lives  of  himself,  B.  and  C;  and  on  .^.'s  death  after  twenty  years 
had  run  against  B.,  B.  got  into  possession,  it  was  held  that  he  might  defend 
upon  his  legal  title  coupled  witli  possession,  against  C.  who  had  no  title, 
•  whatever  the  effect  of  *d.^s  possession  was  {z). 
Actual  2clly.  Where  the  ejectment  is  brought  within  the  twenty  years,  the  con- 

entry,  fession  by  the  defendant,  of  a  lease,  entry,  and  ouster,  includes  all  the 
essential  formalities,  and  it  is  unnecessary  to  prove  an  actual  eAnry  (a)  (A). 
Before  the  late  statute,  where  the  ejectment  was  brought  by  one  under  no 
disability,  after  the  expiration  of  twenty  years  he  might  have  availed  him- 
self of  an  actual  QWixy  within  the  twenty  years  (6),  by  himself,  or  by  some 
person  by  his  command,  or  with  his  assent  (c),  on  part  of  the  lands,  in  the 
name  of  the  whole  [d). 
*402  *^  ratification  by  the  claimant,  of  the  entry  of  another  on  his  behalf 
before  the  time  of  the  demise,  was  sufficient  (e).  It  seems  that  the  subse- 
quent bringing  of  the  action  was  sufficient  evidence  of  assent  (/),  for  omnis 
ratihabitio  retro  trahitur  ^^  mandate  priori  sequiparatur.  The  lessor  of 
the  plaintiff  was  also  bound  to  prove,  under  the  stat.  4  Anne,  c.  16,  that  he 
commenced  his  action  within  one  year  next  after  such  entry  {g). 

It  is  now  expressly  provided  by  the  stat.  3  &  4  W.  4,  c.  27,  10,  that  no 
person  shall  be  deemed  to  have  been  in  possession  of  any  land  within  the 
>  meaning  of  the  Act,  merely  by  reason  of  having  made  an  entry  thereon. 

Where  the  declaration  in  ejectment  was  delivered  within  the  twenty 
years,  and  the  plaintiff  was  nonsuited,  and  afterwards  brought  another 
action  after  the  expiration  of  the  twenty  years,  it  was  held  that  the  con- 
fession of  the  lease  in  the  former  action  was  not  evidence  of  an  entry  to 
bar  the  statute  (A). 

So,  in  some  instances,  where  a  fine  has  been  levied  with  proclamations  (^■), 
unless  the  plaintiff  can  show  that  he  is  within  one  of  the  exceptions  in  the 
statute  {k),  he  must  prove  an  actual  entry  by  himself,  or  an  authorized 
agent,  for  the  purpose  of  avoiding  the  fine  (/).     The  claim  must  be  made 

(y)  Doe  V.  Brightwen,  10  East,  583.  (z)  Doe  v.  Reads,  8  East,  353. 

(a)   1  Doug.  484.     And  now  see  the. provisions  of  the  late  stat.  as  to  Entries. 
(6)  1  Will.  Saund.  319,  c.;  7  T.  R.  433;  9  East,  17. 

(c)  9  Rep.  lOG;  Popham,  108. 

(d)  1  Will.  Saund.  319,  c.;  6  Modd.  44.  If  the  entry  be  made  for  the  purpose  of  avoiding  a  fine,  a  decla- 
ration sliould  be  made  to  that  effect  on  entry. 

(e)  See  Podger's  Case,  9  Co.  106.  (/)  Str.  1128;  B.  N.  P.  103;  infra,  note  (s). 

Ig)  As  to  the  mode  of  proof,  see  Time.  Before  the  stat.  4  Ann.  c.  16,  the  stat.  of  21  Jac.  1,  c.  16,  was 
avoidable  by  continued  entries  made  successively  within  the  space  of  twenty  years  from  each  other.  Co. 
Litt.  15;  3  "Bl.  Comm.  175;  Salli.  285.     Ford  v.  Gray,  6  Mod.  44. 

(A)  Runn.  62. 

(i)  For  the  cases  in  whicli  an  actual  entry  is  necessary  to  avoid  a  fine  levied  with  proclamations,  see  B. 
N.  P.  99;  Runn.  45;  2  Doug.  484;  2  Str.  1086;  3  Burr.  1895;  9  Rep.  106;  Poph.  108;  2  Str.  1128;  1  Will. 
Saund.  319;  4  Hen.  7,  c.  21.  It  seems  that  an  actual  entry  is  never  necessary,  except  for  the  purpose  of 
avoiding  a  fine.  Doe  d.  Davenport  v.  Duncannon,  Lofft,  360.  Goodright  d.  Hone  v.  Calor,  Doug.  477. 
Where  a  younger  son,  living  with  his  fadier  previous  to  his  death,  continued  in  possession,  and  afterwards 
levied  a  fine  wilh  prochunalions;  held,  that  the  heir  might  maintain  ejectment  without  actual  entry,  the 
original  possession  being  permissive,  aud  the  continuance  after  the  death  of  the  father  not  founded  on  a  new 
wrongful  entry  when  the  freehold  was  vacant,  so  as  to  constitute  a  disseisin  or  sufficient  interest  to  give 
operation  to  the  fine.  Doe  v.  Davis,  12  Pri.  756.  And  see  Doe  v.  Perkins,  2  M.  «&  S.  271.  Fines  and 
recoveries  are  now  abolished  by  the  stat.  3  &  4  Will.  4,  c.  74. 

(k)  4  Hen.  7,  c.  24.  (I)  Vide  supra,  note  (i). 

(A)  {Sigler  v.  Van  Riper,  10  Wend.  414.     Fry  et  al  v.  Smith,  2  Dana,  38.) 
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on  the  land.  Where  the  proof  was,  that  the  claim  was  made  at  the  gate 
of  the  honse,  it  was  held  to  be  insufficient,  but  where  it  was  shown  that 
there  was  a  court  before  the  house  which  belonged  to  it,  and  that  though 
the  claim  was  made  at  the  gate  it  was  upon  the  land,  it  was  held  to  be  suf- 
ficient [m). 

An  actual  entry  need  not  be  proved  where  the  fine  has  been  levied  at 
common  law  without  proclamations  (n);  nor  where  it  has  been  levied  by 
a  bare  tenant  for  years  (o);  nor  where  the  son  of  a  tenant  by  sufferance 
holds  *over  (/;);  nor  where  the  defendants  had  no  possession  of  the  esttite  *403 
when  the  fine  was  levied  {q).  And  the  receipt  of  rents  previous  to  the  time 
of  levying  a  fine,  is  not  evidence  of  possession  without  proof  of  title  (r). 

An  entry  by  a  stranger  without  authority  is  sufficient  to  take  advantage 
of  a  condition,  provided  it  be  assented  to  before  the  day  of  the  demise  {s). 

3dly.  If  there  has  been  no  possession  or  actual  entry  within  twenty  years  Proof  of 
next  after  the  time  when  the  title  accrued,  the  lessor  of  the  plaintiff  musf^'sability. 
show  in  excuse  of  the  want  of  entry,  that  he  laboured  under  one  of  the  disa- 
bilities specified  in  the  Stat.  21  Jac.  l,c.  16, /.  e.  infancy,  coverture,  insanity, 
imprisonment,  the  being  beyond  seas  (/).  And  also,  that  he  entered  or 
made  distress  within  ten  years  next  after  the  time  when  the  party  shall 
have  ceased  to  be  under  such  disability  {u).  But  it  is  a  rule,  that  when 
the  statute  has  once  begun  to  run  no  subsequent  disability  will  affect  its 
progress  [x). 

A  right  of  possession  and  a  right  of  entry  are  convertable  terms  (3/).  Proof  that 
Hence,  if  the  right  of  entry  be  taken  away  the  plaintiff  cannot  recover  in  the  right  is 
ejectment.     \{  A.  disseise  B.  by  wrongfully  ousting  him  from  his  posses-  ^^^^^^  ' 
sion  of  land,  B.  may  regain  the  possession  by  mere  entry,  and  therefore 
may  maintain  ejectment.    But  where  the  disseisor  died  seised,  the  common 
law  presumed  a  rightful  seisin  in  favour  of  the  heir,  and  the  disseisee's 
right  of  entry  was  taken  away  or  tolled.     The  common  law  annexed  ex- 
ceptions to  this  rule,  where  the  claimant  laboured  under  a  legal  disability 
during  the  life  of  the  ancestor,  as  of  infancy,  coverture,  insanity,  imprison- 
ment, or  being  beyond  the  realm.     And  by  the  stat.  32  Hen.  8,  c.  33,  if 
the  disseisor  die  within  five  years  after  the  disseisin  done,  such  disseisiii 

(?«)  Skinn.  412;  B.  N.  P.  103.  (n)  2  Wils.  45. 

(0)  Rowe  V.  Power,  2  N.  R.  1.  Podger's  Case,  9  Co.  106.  It  is  a  general  rule,  that  no  fine  or  warranty 
shall  bar  any  estate  in  possession,  reversion  or  remainder,  which  is  not  divided  or  put  to  a  right  before 
or  at  the  time  of  the  fine,  or  by  the  operation  of  the  fine  itself;  for  a  party  not  put  out  of  possession  has  all 
that  claim  or  possession  could  give.  Entry  is  not  necessary,  though  one  tenant  in  common  of  a  reversion 
levy  a  fine  of  the  whole.  Roe  d.  Truscott  v.  Elliot,  1  B.  &  A.  85.  And  though  a  tenant  in  common  levy  a 
fine  of  the  whole  estate  in  possession,  and  fake  the  rents  and  profits  for  nearly  five  years,  yet  it  is  no  evi- 
dence  on  which  the  jury  ought  to  be  directed  to  find  an  actual  ouster.  Peaceable  d.  Hornblower  v.  Read,  1 
East,  568.  So  if  ejectment  be  brought  after  a  fine  levied  by  the  defendant,  but  before  ail  the  proclamations 
have  been  made  under  the  stat.  4  H.  7,  c.  24.  Doe  d.  Duckelt  v.  Watts,  9  East,  17.  So  where  the  lessee  of 
tenant  for  life  continued  in  possession  after  the  death  of  the  tenant  for  life,  witiiout  paying  rent,  and  after 
his  death  his  son  levied  a  fine  with  proclamations,  it  was  held  that  the  son  of  the  remainder-man  might 
maintain  ejectment  without  actual  entry.  Doe  d.  Burrell  v.  Perkins,  3  M.  &.  S.  271;  and  see  Doe  d.  Davis 
V.  Davis,^  1  C.  &  P.  130.  In  order  to  constitute  a  disseisin  the  original  entry  must  have  been  wrongful. 
See  Doe  v.  Perkins,  3  M.  &  S.  27 1 . 

(p)  Dae  v.  Perkins,  3  M.  &,  S.  279.  (9)  Andr.  326. 

(r)  Smith  v.  Parkhurst,  Andr.  326. 

(s)  Fitchett  v.  Adams,  Str.  1128.  Custis,  v.  Wolverton,  Cro.  J.  56.  As  to  whether  an  actual  entry  in 
such  case  be  necessary,  vide  Jb.     A  verbal  assent  is  sufficient;  lb.     And  see  Watkins  on  Descent,  s.  73! 

(t)  The  same  exceptions  are  contained  in  the  Statute  of  Fines,  4  Hen.  7,  c.  24. 

(m)  3  &.  4  Will.  4,  c.  27,  s.  16.  By  s.  17,  no  action  shall  be  brought  after  the  expiration  of  forty  years 
from  the  time  at  which  the  right  first  accrued. 

(x)  Doe  d.  Duroure  v.  Jones,  4  T.  R.  300.     [See  Faw  v.  Robendeah's  ExW,  3  Cranch,  174.] 

(y)  1  Burr.  89.  A  right  of  entry  cannot  be  reserved  to  a  stranger  to  the  estate.  Doe  v.  Lawrence  4 
Taunt.  23. 
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shall  not  take  away  the  right  of  the  disseisee,  although  he  has  made  no 
claim  (-). 

What  is  sufficient  evidence  of  a  disseisin  is  a  question  subject  to  some 
doubt.  It  seems  originally  to  have  meant  an  actual  ouster  or  dispossession 
of  the  owner  (in  which  all  the  definitions  concur)  by  force,  or  in  spite  of 
the  owner  («),  for  every  dispossession  was  not  a  disseisin  (6).  The  ambi- 
guity seems  to  have  arisen  from  an  extension  of  the  term  disseisin,  for  the 
sake  of  the  easy  remedy  by  assize,  and  its  meaning  was  restricted  or  ex- 
tended alternately  for  the  benefit  of  the  owner.  To  entitle  him  to  the 
remedy  by  assize  against  a  mere  wrongful  possessor,  almost  every  obstruc- 
tion of  the  owner's  right  was  construed  into  a  disseisin.  And  again,  in 
favour  of  the  true  owner,  where  he  had  been  actually  dispossessed,  and  to 
protect  him  against  a  claim  founded  on  a  wrong,  the  meaning  of  the  term 
Vt^as  restricted  *to  an  ouster  in  spite  of  the  owner,  or  not  congeable  (c). 
This  seems  to  have  been  the  foundation  of  the  doctrine  of  disseisin  at  elec^ 
tion  [d). 

To  the  action  of  ejectment  a  mere  dispossession  is  usually  immaterial, 
since  the  title  of  the  lessor  is  the  only  question,  an  ouster  being  admitted; 
therefore,  where  the  defendant  contends  that  the  entry  has  been  barred  by 
an  actual  disseisin,  and  descent  cast,  feofl'ment,  &c.,  it  seems  to  be  necessary 
that  he  should  prove  a  disseisin  in  the  ancient  and  strict  sense  oi  di  personal, 
trespass  {e),  an  actual  expulsion  (/)  and  putting  out  of  the  owner,  and 
usurpation  of  the  freehold  tenure,  and  not  merely  such  a  disseisin  as  the 


owner  might  have  considered  to  be  such  at  his  election,  for  the  sake  of  the 
remedy  by  assize. 

A  lease  for  years  made  by  a  tenant  at  will  [g);  an  entry  into  lands  by 
one  who  pays  rent,  and  claims  to  hold  as  a  tenant  at  will  (A);  the  receipt  by 
the  tenant  in  tail  of  the  rents  of  lands  leased  by  his  father  to  his  younger 
brother  for  lives  under  a  power  {i),  do  not  operate  as  disseisins,  except  at 
the  election  of  the  owner  for  the  sake  of  his  remedy;  and  if  he  has  made  no, 
such  election,  do  not  take  away  any  right  of  entry. 

The  doctrine  that  a  descent  cast  tolled  the  entry,  did  not  apply  to  the  case 
of  a  devisee,  nor  to  any  case  where  the  party  had  no  other  remedy  than  by 
entry,  for  if  so  he  would  be  left  without  remedy  (A-);  nor  to  customary  or 
copyhold  estates,  where  the  freehold  was  in  the  lord  (/);  and  therefore  the 
devisee  of  a  copyhold  was  not  barred  by  a  descent  cast  on  the  defendant  by 
his  father,  who  had  been  admitted  as  heir-at-law  of  the  testatrix  im). 


(«)  The  foeffee  of  the  disseisor  formerly  acquired  the  riglit  of  possession  by   one  year's  non-claim;  but 
the  disseisee's  right  was  capable  of  being  kept  alive  by  continued  claims.     Co.  Litt.  256,  a. 
(a)  See  Litt.  sec.  279;  Co.  Litt.  153,  b.  (Jb)  Co.  Litt.  153,  b. 

(c)  Litt.  sec.  279. 

(d)  See  Blunden  v.  Baugh,  Cro.  Car.  303;  Pal.  201;  Cro.  Jac.  659.  Kynaston  v.  Parry,  Salop  Ass.  25 
March,  1742;  and  Ld.  Mansfield's  observations  in  Atkyns  v.  Horde,  1  Burr.  89. 

(c)  Co.  Litt.  153,  b. 

(/)  PerLd.  Holt,  Salk.  246;  and  per  Ld.  EUenborough,  7  East,  312.  And  see  William  v.  Thomas,  12 
East,  141. 

{g)  Pousley  V.  Blackman,  Palm.  201.  And  therefore  a  subsequent  devise  by  the  original  lessor  was  held 
to  be  good,  because  he  had  not  elected  to  admit  himself  to  be  disseised. 

(h)  Cited  Cro.  Car.  303.  And  therefore  the  entry  of  the  heir  of  the  person  so  entering  does  not  bar  the 
entry  of  tlie  heir  of  the  owner. 

(i)  Kynaston  v.  Parry,  Salop  Ass.  March  1742.  And  therefore  a  recovery  suffered  by  the  tenant  in  tail 
did  not  operate  as  a  bar. 

(k)  Co.  Litt.  240,  b.  and  Doe  v.  Danvers,  7  East,  321.  But  qu.  whether  the  devisee  has  not  a  remedy  by 
writ  ex  gravi  querela.  And  see  the  note  by  Hargrave  &  Butler.  And  sec  Roe  v.  Read,  8  T.  R.  118.  Doe 
V.  Wroot,  5  East,  138.  The  assignee  of  a  copyhold  by  a  common-law  conveyance  cannot  bring  ejectment 
even  against  the  widow  of  the  assignor.     Doe  v.  Webber,^  3  Bing.  N.  C.  922. 

(0  Doe  V.  Danvers,  7  East,  299. 

Im)  Ibid.;  and  now  see  the  slat.  3  &.  4  W.  4,  c.  27;  infra,  tit.  Limitations, 
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A  vendee  of  land  let  into  possession  on  an  agreement  to  purchase  has  no 
adverse  possession  (n)  against  the  vendor,  unless  he  refuse  to  give  up  pos- 
session or  pay  interest  (o).  Possession  claimed  under  a  lease  for  lives  which 
has  expired,  and  a  new  one  having  been  granted,  is  not  adverse  (/?). 

II.  It  is  an  inflexible  rule,  that  the  lessor  of  the  plaintift"  must  entitle  Title  in 
himself  to  recover  by  the  strength  of  his  own  legal  title,  and  that  he  canS^"^""^'- 
derive  no  support,  either  from  any  equitable  title  or  from  weakness  of  his 
adversary  (A).   Thus  it  has  been  held,  that  an  unsatisfied  term  for  securing 
an  annuity  might  be  set  up  against  the  heir-at-law,  although  he  merely 
claimed  the  premises  as  subject  to  the  charge  (g). 

*The  title  must  be  proved  to  exist  at  the  the  time  of  the  demise;  and  if  it     *405 
be  proved  to  have  existed,  then  it  will  be  sufficient,  although  the  right  be 
devested  before  the  trial  (r). 

Evidence  of  title  consists  either,  1st,  in  showing  possession  and  acts  of 
ownership  from  which  a  legal  title  may  be  presumed  (B);  or,  2dly,  in 
proving  a  particular  title,  as  heir-at-law,  devisee,  executor,  &c. 

In  the  first  place,  long  uninterrupted  possession  of  an  estate  by  a  man  Presump- 
and  his  ancestors  is  the  strongest  presumptive  evidence  of  an  estate  in  fee.  t'^e,  from 
Where  lands  have  descended  for  many  generations  from  father  to  son,  such  P°^^^^^'°"" 
possession  may  be  the  only  evidence,  and  it  is  the  best  presumptive  evi- 
dence of  title. 

In  the  next  place,  in  analogy  to  the  stat.  21  Jac.  I,  c.  16,  a  clear  undis- 
turbed possession  of  twenty  years  is  evidence  of  an  estate  in  fee,  if  no 
other  title  appear;  and  upon  such  evidence  a  plaintiff  may  recover  in  eject- 
ment (s). 

The  presumption  of  title  resulting  from  such  possession  of  twenty  years 
is  liable  to  be  rebutted  by  evidence  that  the  possession  was  not  adverse  to 

(n)  Doe  V.  Edgar,  2  B'wg.  N.  C.  498,  (o)  Ibid. 

(p)  R.  V.  Axbridge,^  2  Ad.  &.  Ell.  520. 

(g)  Doe  V.  Staple,  2  T.  R.  6S4.  But  not  withstandingf  the  general  rule  that  the  legal  title  must  prevail  in  eject- 
mcnt.yeta  party  may  be  estopped  from  contesting  the  title  of  the  adversary.  A  man  cannot  recover  contrary 
to  his  own  covenant  for  quiet  enjoyment.  Goodtitle  d.  Edwards  v.  Bailey,  Cow(i.  .597.  Rigid  d.  Green  v. 
Proctor,  4  Burr.  2208.  A  tenant  cannot  set  up  the  title  of  a  third  person  against  his  lessor.  Doe  d.  Bris- 
(owe  V.  Pegge,  1  T.  R.  750,  n.  infra.  Nor  can  a  mortgagor  defeat  his  mortgagee's  title  by  setting  up  a  title 
in  a  third  person.     Doe  v.  Pegge,  1  T.  R.  760.     And  see  Doe  d.  Nepean  v.  Budden,  supra,  22,  note  (5). 

(r)  For  although  the  plaintiff  would  not  be  entitled  to  sue  out  an  habere  facias  possessionem,  lie  would 
still  be  entitled  to  the  intermediate  mesne  profits,  to  be  recovered  through  the  medium  of  an  ejectment.  Doe 
V.  Black,  3  Camp.  447.     B.  N.  P.  105.     Co.  Litt.  285,  a. 

(s)  Per  Ld.  Mansfield,  Denn  v.  Barnard,  1  Cowp.  507;  and  per  Holt,  C.  J.  Stokes  v.  Berry,  Salk.  421.  And 
see  Cholmondely  v.  Clinton,  2  Jar.  &  W.  156.  Taylor  v.  Horde,  1  Burr.  119.  And  see  the  provisions  of 
the  stat.  3  &  4  Will.  4,  c.  27,  s.  34,  which  expressly  extinguishes  title  of  one  against  whom  possession  has  run. 
So  if  the  plaintiff  prove  possession  for  twenty  years,  and  the  defendant  prove  possession  for  less  than  twenty, 
an  ejectment  is  maintainable  on  twenty  years'  adverse  possession,  although  it  was  in  continuation  of  posses- 
sion by  a  sister  who  entered  by  abatement  into  land  to  which  her  elder  brother  was  entitled  as  heir  (whose 
issue  was  still  living),  and  who  died  more  than  twenly  years  before  the  ejectment  suit.  Doe  v.  Lawley,^  3 
N.  &  M.  331.  The  plaintiff  relied  on  a  twenty-three  years'  possession  prior  to  the  later  possession  by  the 
defendant  for  ten  years;  held,  that  the  defendant  proving  no  title  in  himself  or  any  oiher,  the  prior  presump- 
tive title  ought  to  prevail.     Doe  d.  Harding  v.  Cooke,^  7  Bing.  346,  and  5  M.  &  P.  181. 

(A)  {Kennedy  v.  Skeer,  3  Watts,  95.  Jared  v.  Goodtitle,  1  Blackf.  30.  Miller's  Lessee  v.  Holt,  Tenn.  R. 
49.  An  outstanding  title  in  a  person  other  than  the  lessor  of  the  plaintiff  in  ejectment,  is  sufficient  to  defeat 
his  recovery,  though  the  defendant  do  not  claim  under  that  title.     Jackson  v.  Harrington,  9  Cow.  86.) 

(B)  {Kennedy  v.  Skeer,  3  Watts,  95.  A  plaintiff  in  ejectment  having  given  evidence  that  he  and  the 
defendant  claimed  under  the  same  title,  is  not  thereby  estopped  from  showing  the  truth  of  his  case,  because 
it  would  conflict  with  the  evidence  of  title  which  he  had  previously  given.  Zeigler  v.  Hantz,  8  Watts,  380. 
But  before  a  deed  can  be  given  in  evidence,  it  is  necessary  to  show  title  in  the  grantor,  though  it  need  not  be 
a  perfect  title;  for  any  evidence,  however  slight,  is  sufficient;  and  upon  evidence  tending  to  show  title  having 
been  given,  it  is  error  in  the  court  to  reject  the  deed,  and  peremptorily  to  direct  the  jury  to  find  against  the 
party  offering  it,     lb. 
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the  party  legally  entitled  (/),  or  that  the  latter  laboured  under  sonne  disa- 
bility when  his  right  accrued,  which  continued  down  to  a  period  within  the 
twenty  years  («). 

Proof  of  a  lease  for  a  long  period,  coupled  with  possession,  is  evidence  of 
a  title  to  the  remainder  of  the  term,  although  the  party  cannot  prove  the 
mesne  assignments  from  the  original  lessee  (v). 

And  evidence  of  possession  for  a  period  short  of  twenty  years  affords  pre- 
sumptive evidence  of  title  sufficient  to  prevail  against  a  mere  wrong-doer 
who  shows  no  title  (x). 

In  cases  where  there  has  been  no  continued  occupation  of  the  premises, 
the  possession  and  title  may  be  evidenced  by  any  acts  of  ownership  which 
the  circumstances  of  the  case  afford,  such  as  cutting  down  trees  (?/),  digging 
for  tiuwes,  and  getting  stones. 
*406  *Proof  of  occupation  for  a  period  less  than  twenty  years,  will  be  evidence 
of  title  against  a  mere  wrong-doer  (z).  But  possession,  to  confer  a  right 
against  one  having  title,  must  be  adverse  (a). 

It  is  to  be  presumed  prima  facie,  that  waste  lands  adjacent  to  a  road 
belong  to  the  owner  of  the  adjoining  freehold;  this  presumption  is  of  course 
liable  to  be  rebutted  by  evidence  of  acts  of  ownership  by  the  lord  (6). 

As  the  plaintiff  must  recover  by  virtue  of  his  legal  title,  he  will  fail  if  it 
appear  that  a  term  of  years  has  been  created  which  is  still  outstanding  in 
another,  there  being  no  count  in  the  declaration  on  a  demise  by  the  trustee. 
It  will  not  be  sufficient,  however,  for  the  defendant  to  produce  and  prove  a 
lease  for  1,000  years,  unless  he  also  prove  a  possession  under  it  by  the 
trustee  within  the  last  twenty  years,  for  otherwise  a  surrender  of  the  term 
Avill  be  presumed  (c).  So  proof  of  the  execution  of  a  mortgage-deed  by  the 
lessor  of  the  plaintiff  will  be  insufficient,  unless  it  be  also  proved  that  the 
money  was  not  paid  at  the  day;  but  if  the  defendant  prove  the  payment 
of  interest  subsequent  to  the  day, and  within  twenty  years,  the  plaintiff  will 
be  nonsuited  {d). 
Presump-  An  indorsement  on  a  lease,  of  the  receipt  of  principal  and  interest,  and 
tive  evi-  releasing  the  term,  amoimts  to  a  surrender  of  the  term  (e). 
surrTnder^  When  the  trusts  of  a  term  have  been  completely  fulfilled,  a  surrender  will 
be  presumed;  thus,  where  trustees  were  directed  to  convey  to  a  devisee 
when  he  attained  the  age  of  twenty-one,  it  was  held  that  the  jury  might 
properly  presume  a  conveyance  at  any  time  afterwards,  and  long  before  the 

{t)  Supra,  401.  («)  Ibid. 

(»)  Earl  V.  Baxter,  Bl.  1228. 

(x)  Doe  V.  Dyeball,  1  M.  &,  M.  .346,  cor.  Ld.  Tenterden;  and  see  tit.  Possession.  In  Allen  v.  Rivington, 
2  Saund.  11,  it  was  held  that  the  plaintiff  was  entitled  to  recover  on  a  special  verdict,  which  showed  that  the 
|)laintiff  was  in  possession  but  that  the  defendant  had  no  title.  And  possession  is  clearly  sufficient  to  enable 
the  possessor  to  maintain  trespass,  but  not,  as  it  seems,  to  maintain  ejectment,  where  the  evidence  negatites 
his  title.     See  Doe  v.  Barber,  2  T.  R.  749.     Doe  v.  Billyard,  8  Mo.  &  Ry.  112. 

(y)  Stanley  v.  White,  14  East,  3.32.     As  to  presumptive  evidence   of  title,  see  Trespass. — Possession. — 

LiBERUM    TiONEMENTUM. — PRESCRIPTION. 

(2)  Where  a  parly  had  the  key  of  the  premises  delivered  to  him  by  the  lessor  of  plaintiif,  and  went  in 
and  enjoyed  peaceable  possession  for  nearly  a  year;  held,  that  it  was  sufficient  proof  of  title  as  against  a 
party  takin^r  forcible  possession.     Doe  d.  Hughes  v.  Dyeball,^  3  C.  &  P.  610. 

(«)  K.  v.  Okeford  Fitzpaine,^  1  B.  &  Ad.  254.  Where  the  party  in  possession  of  a  cottag^e  built  on  the  side 
of  a  road  above  fifty  years,  upon  possession  being  within  twenty  years,  demanded  by  B.,  the  owner  of  the 
land  adjoining  on  both  sides  of  the  road,  had  gone  out,  and  on  retaking  possession  by  leave  of  such  owner, 
had  been  told  that  "if  he  let  him  in  again  it  would  be  during  his  pleasure,"  and  he  continued  to  occupy  it 
without  paying  any  rent  for  fifteen  year*;  held,  that  it  was  a  question  for  the  jury  to  say  whether  he  remained 
in  the  cottage  by  adverse  title  or  by  permission  of  B.,  and  they  having  found  that  he  occupied  by  permis- 
sion, the  Court  refused  to  disturb  the  verdict.     Doe  v.  Clarh,^  8  B.  »fe  C.  717. 

{b)  Steele  v.  Prickett,*  2  Starkie's  C.  463.     Vide  Trespass. — Liberum  Tenementum. 

re)  B.  N.  P.  110.  (d)  Ibid. 

'e)  Ibid. 
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expiration  of  twenty  years  (/).  But  if  the  surrender  of  the  outstanding 
term  cannot  be  presumed,  or  if  the  existence  of  such  a  term  be  proved,  and 
the  jury  do  not  find  a  surrender,  the  plaintiff  (there  being  no  count  on  a 
demise  by  the  trustee)  cannot  recover  (^).  But  it  seems  that  the  surrender 
of  a  term  attendant  on  the  inheritance,  either  by  operation  of  law  or  by 
special  declaration,  after  the  extinction  of  the  purposes  for  which  it  was 
created,  is  not  to  be  presumed  (A);  nor  from  mere  satisfaction,  and  *  without  *407  ~ 
such  evidence  of  dealing  with  the  term  as  warrants  the  presumption  (^). 

In  ejectment,  upon  the  assignment  of  a  term  to  secure  an   annuity, Enrolment, 
an  enrolment  of  the  memorial  is  to  be  presumed,  unless  the  contrary  be 
shown  {k). 

In  general  a  party  is  estopped  from  claiming  premises  in  ejectment  by  Estoppel, 
his  covenant  that  the  defendant  shall  enjoy  them  (/). 

A  lessee  (m)  or  licensee  is  [n)  not  allowed  to  dispute  the  title  of  the  party 
who  admitted  him  into  possession.  So  a  defendant  may  be  estopped  by 
an  arbitrator's  award  (o). 

III.  An  administrator,  to  prove  his  title  to  a  term,  should  produce  the  Adminis- 
letters  of  administration  under  the  seal  of  the  ecclesiastical  court,  or  thetrator. 
entry  in  the  book  of  orders  of  the  court  for  the  granting  of  administration  {p), 
which  may  be  proved  by  means  of  an  examined  copy.     So  he  may  show 
his  title  by  producing  an  exemplification  of  the  letters  of  administration  (y). 
The  assignees  of  a  bankrupt,  in  ejectment  to  recover  the  bankrupt's  lease- 
hold property,  must  prove  their  acceptance  (r).     An  executor  proves  fiisByexecu- 
title  by  the  production  of  the  probate;  the  term  vests  in  the  executor  [s)^'^^- 
upon  the  death  of  the  testator,  before  the  probate,  and  he  may  recover  on 
a  demise  laid  after  the  death  of  the  testator,  but  before  probate  (/).     The 

(/)  England  v.  Slade,  4  T.  R.  fi82.  Doe  v.  Lloyd,  Peake's  Ev.  Appen.  See  further,  on  the  subject  of 
presumed  surrenders.  Doe  v.  Wright,  2  B.  &  A.  726.  Doe  v.  Hilder,  2  B.  &,  A.  791.  Aspinal  v.  Kempson, 
Sugden's  Vend.  &  Pur.  446.     Doe  v.  Plowman,  2  B.  &  Ad.  573. 

(g)  Goodtitle  v.  Jones,  7  T.  R.  47;  and  see  Doe  v.  Wroot,  5  East,  132.  That  an  equitable  title  cannot  pre- 
vail against  a  legal  title  in  ejectment,  see  the  above  case,  and  the  cases  cited,  5  East,  139.  Cas.  temp. 
Redesdiile,  67. 

(A)  The  owner  of  the  inlseritance  becoming  the  cestui  que  trust  of  the  term,  there  is  no  ground  for  such  a 
presumption.  Doe  v.  Hilder,  2  B.  &  A.  791.  Townsend  v.  Champernown,  1  Y.  &  J.  544.  Evans  v.  Bick- 
nellf  6  Ves.  185;  especially  if  the  term  has  been  expressly  assigned  to  attend  the  inheritance.  Doe  v  Flow- 
man,^  2  B.  &.  Ad.  57.3.  Sugden's  V.  &  P.  389,  391.  And  see  Doe\.  Cvoke,^  6  Bing.  174,  where  Tindal,C. 
J.  observes,  no  case  can  be  put  in  wiiich  any  presumption  has  been  made,  except  where  a  title  has  been 
shown  by  the  party  who  calls  for  the  presumption,  good  in  substance  but  wanting  some  collateral  matter 
necessary  to  make  it  complete  in  point  of  form.  In  Doe  v.  Reed,^  5  B.  &.  A.  237,  Bayley,  J.  intimated  that 
a  jury  ought  not  to  be  required  to  presume  what  they  did  not  believe.  In  that  case  A.  having  devised  to 
trustees  for  years,  remainder  to  B.,  who  eighteen  years  after  the  death  of  A.  dealt  with  the  estate  as  his 
freehold,  granting  leases  for  lives;  it  was  held  that  a  surrender  ought  not  to  be  presumed. 
(i)  Doe  v.  Williams,  2  M.  .fe  W.  749. 

(Jk)  Per  Lord  Ellenborough,  Doe  v.  Mason,  3  Camp.  7.     [See  Doe  v.  Bingham,'^  4  B.  &  A.  672.] 
ll)  Goodtitle  d.  Edwards  v.  Bailey,  Cowp.  597.     Right  d.   Green  v.  Proctor,  4  Burr.  2203,     Infra,  412, 
note  (a).  (m)  Infra,  424. 

(n)  See  the  observations  of  the  Court  in  R.  v.  Baytup,  2  Ad.  &.  Ell.  188,  If  the  lessee  or  licensee  be  really 
entitled,  his  course  is  to  give  up  possession  and  bring  ejectment.  lb.  Where  A.  without  title  entered  on 
land  and  built  a  cottage,  and  afterwards  took  a  lease  by  indenture  from  B.,  and  then  for  20Z.  gave  up  the 
possession  to  C,  it  was  held  that  C.  was  estopped  from  controverting  B.'s  title.  Doe  v.  Mills,^  2  Ad.  &,  Ell, 
17,  But  a  party  is  not  estopped  from  disputing  the  title  of  one  through  whom  both  he  and  his  adversary 
claim.  The  plaintiff  claiming  under  a  lease  from  A.  in  1818,  the  defendant  may  claim  under  a  conveyance 
from  A.  in  1824,  and  show  that  in  1818  he  had  no  power  to  make  such  a  lease, 
(o)  Doe  V.  Rosser,  3  East,  15.     Hunter  v.  Rice,  15  East,  100. 

{p)l  Lev.  25, 101;  B.  N.  P.  138,246;  8  East,  187.  (9)  Ca.  temp.  Hard.  108;  8  East,  187. 

(r)  Copeland  v.  Stevens,  1  R.  &  A.  593.     Broom  v.  Robinson,  cited  7  East,  339.     See  tit.  Bankrupt. 
(s)  R.  V.  Stone,  6  T.  R.  295.     R.  v.  Horseley,  8  East,  410;  B.  N.  P.  246. 

(0  Com.  Dig.  Administ.  B.  10;  2  Rol.  554, 1. 15,  25;  Salk.  303.  But  an  administrator  cannot  commence  an 
action  before  administration  granted;  1  Salk.  303;  Com.  Dig.  Administ.  B.  19.  Il  has  been  said  that  admi- 
nistration when  granted  relates  to  the  death.  Com  Dig.  Administration,  B.  10.  But  Woolley  v.  Clark,^  5^. 
&  A.  745,  is  to  the  contrary;  and  see  the  provision  of  the  st.  3  &.  4  W.  4,  c.  27,  s.  6. 

'Eng,  Com.  Law  Reps.  xxii.  145.     2/d.  xix.  44.     3/i.  vii.  79.    ■•/(i.  vi,  560.     ^Id.x\\x.n.    6/<i.  vii.  249. 
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lease  to  the  testator  or  intestate  must  also  be  proved.  The  defendant's 
answer  to  a  bill  in  equity,  stating  that  he  believed  that  the  testator  was 
possessed  of  the  leasehold  premises  in  the  bill  mentioned,  is  prima  facie 
evidence  that  the  testator  had  a  chattel  interest  in  the  premises  in  the  bill 
mentioned  {u). 

By  the  st.  3  &  4  W.  4,  c.  27,  s.  6,  for  the  purposes  of  the  Act,  an  adminis- 
trator claiming  the  estate  or  interest  of  the  deceased,  shall  be  deemed  to 
*40S     *claim  as  if  there  had  been  no  interval  between  the  death,  and  the  grant 
of  letters  of  administration. 
Conusee  of     2.  The  plaintiff  who  claims  as  the  conusee  of  a  statute-merchant  {vi)  must 
statute-      produce  the  recognizance,  or  an  examined  copy  of  it  {x)\  an  examined  copy 
merchant.  ^^  ^^  ^^-^^  o{  capias  si  laiciis,  and  return  (?/),and  also  an  examined  copy 
of  the  writ  and  return  of  the  extent  and  liberari  feci. 

An  interest  is  vested  in  the  coiutsee  by  the  return  to  the  extent,  and  the 
intention  of  the  liberate  is  to  give  him  actual  possession;  and  by  the  return 
of  liberari  feci  the  conusee  is  estopped  from  saying  that  he  has  not  had 
possession  {z). 

If  the  action  be  not  against  the  conusor,  but  against  one  who  had  pos- 
session previous  to  the  acknowledgement,  the  plaintiff  must  also  prove  the 
conusor's  title;  or  if  one  claim  under  the  conusor,  that  his  interest  is  deter- 
mined («),  and  the  identity  of  the  parties. 
Conusee  of     The  conusee  of  a  statute-staple  (6),  or  of  a  recognizance  in  the  nature  of 
statute-      a  statute-staple  (c),  must  prove  the  recognizance  either  by  its  production 
^  ^^^'        under  the  proper  seals,  or,  as  it  seems,  by  an  examined  copy  of  its  certifi- 
cation into  the  court  of  Chancery  {d)  by  the  clerk  of  recognizances,  and  by 
examined  copies  of  the  writ  of  capias  and  return,  and  also  of  extent  and 
liberate.     A  copy  of  the  record,  containing  the  recital  of  the  award  of 
these  writs,  and  of  their  returns,  seems  to  be  sufficient  evidence  to  prove 
them  (e). 

In  case  of  the  loss  of  a  recognizance  taken  under  the  stat.  23  H.  8,  c.  6,  it 
is  provided  by  the  st.  8  G.  1,  c.  25,  s,  2,  that  in  order  to  enable  the  conusee 
to  have  process,  a  transcript  from  the  roll  should  be  certified  by  the  clerk  of 
recognizances  into  Chancery,  in  the  same  way  as  recognizances  were  direct- 
ed by  the  former  Act  to  be  certified  in  the  same  manner  as  if  the  recogni- 
zance had  not  been  lost.  The  same  section  also  directs  that  in  case  of  such 
loss  or  damage,  a  copy  from  the  roll,  under  the  hand  of  the  clerk  or  his 
deputy,  when  duly  proved,  shall  be  as  good  evidence  of  the  recognizance 
as  if  it  had  been  proditced  under  seal.     Evidence  of  identity  is  also  neces- 

(m)  Doe  d.Digby  v.  Steel,3Cnmp.U5.  (d)  See  the  st.  II  Edw.  l,and  13  Edw.I.st.  3. 

(t)  B.  N.  p.  104;  Salk.  563.  The  recognizance  is  sent  by  the  mayor,  at  tiie  request  of  the  conusor,  into 
Chancery.     Sec  the  stat.  13  Ed w.  l,st.  3. 

(y)  This  writ  issues  out  of  Chancery,  but  is  made  returnable  in  the  K.  B.  or  C.  B.  by  tlie  provisions  of  the 
stat.  13  Edw.  1,  st.  3;  but  by  the  stat.  5  Hen.  4,  c.  12,  after  a  writ  once  awarded  and  returned  into  the  Com- 
mon Pleas,  the  Justice  may  award  process  without  any  further  showing-  of  the  recognizance. 

(«)  Per  Holt,  C.  J..  Hammond  v.  Wood,  2  Sallf.  563.  The  statutes  23  Hen.  8,  c.  6,  and  27  Eliz.  c.  6,  s.  7 
&.  8,  require  a  copy  of  every  statute-merchant  and  staple  to  be  delivered  to  the  clerk  of  recognizances  within 
four  months  after  acknowledgement,  or  it  will  be  void  against  subsequent  purchasers.  The  latter  stat.  s.  9, 
requires  the  clerk  to  make  the  enrolment  within  six  months  after  the  acknowledgement,  indorsing  the  day 
and  year  of  entry  on  the  statute;  and  by  the  stat.  29  Car.  2,  c.  3,  the  day  and  year  of  the  enrolment  of 
recognizances  is  to  be  set  down  in  the  margin  of  the  roll,  and  no  recognizance  shall  bind  a  bona  Jide  pur- 
chaser of  lands  for  a  valuable  consideration  but  from  that  time. 

(a)  Doe  V.  Wharton,  8  T.  R.  2.  (6)  See  the  stat.  27  Ed.  3,  s.  2,  c.  9. 

(c)  See  the  provisions  of  the  stat.  23  Hen.  8,  c.  6. 

(d)  By  the  provisions  of  the  several  Acts  referred  to,  upon  the  request  of  the  conusee  the  recognizance  is 
to  be  certified  info  the  court  of  Oiancery;  and  it  seems  that  the  recognizance  itself  should  be  sent  into 
Chancery,  properly  certified  by  the  clerk  of  recognizances.  See  the  stat.  23  Hen.  8,  c.  6,  s.  5,  and  8  Geo.  1,  c. 
25,  s.  2;  which  provide  for  the  certifying  in  case  of  the  loss  of  the  original  recognizance. 

(e)  See  2  M.  &  S.  565;  and  infra,  tit.  Elegit. 
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sary;  and  if  the  proceedings  be  not  against  the  conusor,  the  plaintiff  must 
also  give  evidence  of  his  title  (/). 

3.  The  devisee  of  a  freehold  interest  must  prove,  1st,  The  seisin  of  the  Devisee. 
*devisor;  and  2dly,  the  execution  of  the  will  (A);  3dly,  the  death  of  the     *409 
devisor  (B).     He  need  not  prove  his  own  possession,  since  the  law  casts  Freehold, 
the  seisin  on  the  devisee;  and  although  the  heir  enter  before  him,  his  entry 
is  not  barred  {g). 

1st.  Seisin  of  the  devisor.  Proof  of  his  possession  is  prima  facie  evi- 
dence of  a  seisin  in  fee  [h). 

2dly.  The  execution  of  the  will,  see  tit.  Will  {i),  and  identity  of  the 
devisee  {j). 

3dly.  The  death  of  the  devisor,  see  tit.  Death. — Pedigree. 

Proof  of  title,  as  devisee  of  a  copyhold,  has  already  been  considered  (^^).  Copyhold. 

The  devisee  of  a  leasehold  must  prove,  1st,  the  lease  to  the  devisor;  Leasehold. 
2dly,  the  will  by  the  probate  (/),  and  the  identity  of  the  devisee;  and  3dly, 
assent  of  the  executor  {m). 

1st.  An  admission  by  the  defendant  of  the  testator's  interest  will  super- 
sede the  necessity  of  proving  the  lease  {n). 

2dly.  The  will  must  be  proved  m  order  to  show  the  devise  of  the  chattel 
real;  and  this  must  be  done  by  means  of  the  probate,  the  only  evidence  of 
such  a  title  to  personal  property  recognized  by  courts  of  law  (o). 

3dly.  Inasmuch  as  the  legal  title  to  the  personal  estate  vests  in  the  exe- 
cutor, even  where  it  has  been  specifically  bequeathed  by  the  will,  and  does 
not  vest  in  the  legatee  until  the  executor  has  assented  to  it,  proof  of  such 
assent  must  be  given.  It  is  sufficient  to  prove  that  it  was  given  either  be- 
fore or  after  probate  {p).  The  legal  interest  vests  in  the  legatee  irrevocably 
by  the  executor's  assent  {q).  No  particular  form  is  necessary.  A  general 
assent  is  sufficient  [r).     So  is  a  letter,  by  which  the  defendant  promises  to 

(/)  Svpra,  note  («).  (g)  Co.  Litt.  240;  and  vide  supra,  p.  404. 

(h)  See  lit.  Heir.  To  make  a  good  devise  there  must  be  a  seisin  by  the  devisor  at  the  time  of  making 
the  will.  Bunter  v.  Coke,  Salk.  237;  Co.  Cust.  364;  Rast.  747.  The  statute  empowers  those  having  land 
to  devise,  &c.     But  now  see  the  statute  7  W.  4  »St  1  Vict.  c.  26. 

(z)  Whether  a  devise  in  trust  takes  a  legal  title,  is  of  course  a  question  of  mere  law,  and  sometimes  one 
of  difficulty.  Amongst  the  general  rules  on  the  subject,  the  following  may  be  mentioned:  The  legal  estate 
is  vested  in  trustees  wiiere  anything  is  to  be  done  by  them  which  makes  it  necessary  that  they  should  have 
the  legal  estate  for  the  purpose.  See  Powell  on  Devises,  by  Jarmin;  the  note  to  Jefferson  v.  Morton,  2 
Williams;  1  Saund.  11.  As  where  they  are  required  to  sell;  Keene  v.  Dearden,  8  East,  148.  To  pay  the 
testator's  debts;  lb.  To  pay  taxes;  lb.  Keep  tiie  premises  in  repair;  lb.;  and  While  v.  Parker,^  1  Bing. 
N.  C.  573.  But  although  a  trust  to  receive  the  rents  and  profits,  and  pay  them  over,  vests  the  legal  estate, 
a  trust  to  permit  and  suffer  the  cestui  que  trust  to  receive  them,  vests  the  property  in  the  cestui  que  trust. 
Doev.  Homfray?  6  Ad.  &  Ell.  207.  Broughton  v.  Langley,  1  Lulw.  814.  Powell  on  Devises,  by  Jarman. 
And  in  the  case  of  a  devise  in  trust  to  pay,  or  permit  and  suffer  the  cestui  que  trust  to  receive  the  latter  of 
the  two  inconsistent  directions  being  contained  in  a  will,  is  to  prevail.  Doev.  Biggs,  2  Taunt.  109.  Where 
the  estate  is  devised  for  particular  purposes,  it  vests  so  long  as  is  necessary  for  those  purposes,  and  no  longer. 
Dqb  v.  NichoUs,  1  B.  &.  C.  342. 

(j)  Doe  d.  Hanson  v.  Smith,  1  Camp.  196.  (,k)  See  tit.  Copyhold. 

(l)  Antea,  Vol.  I.  Ind.  tit.  Probate  and  tit.  Executor;  and  see  Stone  v.  Forsyth,  Doug.  681. 

(m)  1  Inst.  Ill,  a.      Young  v.  Holmes,  Stra.  70. 

(n)  Doe  d.  Digbv  v.  Steel,  3  Camp.  C.  115.  (o)  Infra,  tit.  Executor. 

(p)  Doe  V.  Guy^3  East,  120,  123. 

(5)  4  Rep.  28.  Paramour  v.  Yardley,  Plovvd.  539.  Young  v.  Holmes,  1  Str.  70.  And  per  Ld.  Ellen- 
borough,  Doe  V.  Guy,  3  East,  123.  In  case  of  a  deficiency  of  assets,  a  court  of  equity  would  interfere, 
and  cause  the  legatee  to  refund  a  proportional  part. 

(r)  See  Duppa  v.  Mayo,  1  Saund.  278;  and  the  observations  of  Lawrence,  J.,  3  East,  124. 

(A)  (The  plaintiff  in  ejectment  need  not  go  further  back  in  deducing  his  title  in  the  first  instance,  than 
the  will  of  a  person  under  whom  he  claims,  who  died  seised  of  the  land.  The  law  presumes  a  fee  simple  in 
the  devisor,  unless  the  contrary  is  shown.  West  v.  Pine,  4  Wash.  C.  C.  R.  691.  See  also  Lessee  of 
Ludlow's  heirs  v.  HemphiWs  heirs,  3  Ohio  R.  236.) 

(B)  (See  Wells  v.  Prince,  4  Mass.  R.  64.) 

'Eng.  Cora.  Law  Reps,  xxvii.  493.    ^Jd.  xxxiii.  55. 
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give  possession  *at  a  particular  time  (s).  It  seems  that  an  assent  is  not  to 
be  i/?ip/ied  U-om  the  sufficiency  of  assets  (/);  but  an  express  assent  will  vest 
a  term  in  the  legatee  from  the  death  of  the  testator  (u).  An  action  of 
ejectment  does  not  lie  for  dower  which  has  not  been  assigned  (x). 
Tenant  by,  '1.  The  tenant  by  elegit  should  produce  an  examined  copy  of  the  judg- 
elegit.  ment-roll,  reciting  the  judgment,  the  award  of  the  elegit,  and  the  return  (y) 
(A).  It  has  indeed  been  foru)erly  held,  that  an  examined  copy  of  the  elegit 
itself,  or  of  the  inquisition  and  return,  ought  to  be  proved  (z),  but  this 
seems  to  be  unnecessary,  since  the  judgment-roll  is  incontrovertible  evi- 
dence of  every  matter  which  it  recites  (a).  It  must  appear  from  the  return 
that  the  sheriti'  has  set  out  a  moiety  by  metes  and  bounds,  or  the  return 
will  be  bad  (6);  the  objection  may  be  taken  on  the  trial  (c).  If  more  than 
a  moiety  appear  to  have  been  extended,  the  plaintiff  camiot  recover  (d);  but 
the  sheriff' is  not  bound  to  set  out  one-half  of  each  particular  tenement  (e). 
If  another  than  the  debtor  be  in  possession  of  the  lands,  the  plaintiff  must 
prove,  in  addition,  the  title  of  the  debtor  himself  to  the  lands  (/).  As  an 
ejectment  will  not  lie  unless  the  lessor  has  a  right  of  entry,  it  seems  that 
the  tenant  may  take  possession  without  an  ejectment  (g).  Where  a  tenant 
has  come  into  possession  by  lease,  after  the  judgment,  but  before  the  issuing 
of  the  writ  of  elegit,  notice  to  quit  is  unnecessary  (A). 
By  a  5.  A  guardian  in  socage  has  an  interest  in  the  lands  of  the  infant  until 

guardian,  (he  latter  attain  to  the  age  of  fourteen  years,  which  will  enable  him  to  main- 
tain an  action  of  ejectment  to  recover  them  (i)  (B).  To  make  out  his  title 
he  must  prove  1st.  That  the  infant  is  the  heir  to  socage  lands;  which  is  to 
be  proved,  as  in  the  case  of  title  by  an  heir,  by  evidence  of  the  seisin  of 

(s)  Doev.  Guy,  3  East,  120. 

(0  Deeks  v.  Slrutt,  5  T.  R.  690;  and  per  Lawrence,  J.,  3  East,  124. 
(u)  Saunders's  Case,  5  Rep.  12,  b.;  3  East,  125. 

(x)  Doe  V.  Nutt,^  2  C.  &  P.  4.10.  (y)  Rnmshoitom  v.  BucUurst,  2  M.  &  S.  565. 

(z)  Salk.  563;  Ld.  Raym.  718;  B.  N.  P.  104;  Gilb.  Ev.  9;  2  Will.  Saund.  69,  c;  Trials  per  P.  386,  5th 
edit.;  Tidd's  Praet.  1013,  5th  edit.;  Runn.  Eject.  330. 

(a)  2  M.  &  S.  505. 

(b)  Fenny  v.  Durrant,  1  B  &-  A.  40.  [See  Dalison,  26  pi.  2  and  old  precedents,  contra.']  Pullen  v. 
Birkbeck,  Carth.  453;  Button,  16. 

(c)  Fenny  v.  Durrant,  1  B.  &.  A.  40. 

Id)  Putten  V.  Purbeck,  Silk.  563.     Denn  v.  Ld.  Abingdon,  Doug.  456;  B.  N.  P.  104. 

(e)  Doug.  472;  1  Salk.  563;  1  Sid.  91;  Cro.  Car.  319. 

(/)  It  is  sufficient  to  prove  a  prima  facie  title  in  the  debtor;  this  throws  it  on  the  tenant  in  possession  to 
show  a  title  anterior  to  the  judgment.  Doe  v.  Owen.  2  C.  &  J.  71.  Premises  were  conveyed  to  such  uses 
ns  a  party  should  appoint,  and  in  the  meantime  to  the  use  of  himself  for  life,  and  afterwards  a  judgment 
was  obtained  against  him,  upon  wliich  an  elegit  was  issued,  but  prior  to  the  execution  of  it  he  executed  the 
power  in  favour  of  a  mortgagee,  and  appointed  the  estate  for  a  term  of  500  years;  held,  that  as  suffering 
judgment  was  an  act  in  invitum  and  not  done  by  the  party  himself,  it  was  not  within  the  exception  to  the 
rule,  that  where  a  power  is  execuled,  the  person  taking  under  it  takes  under  him  who  created  the  power  and 
not  under  him  who  executes  it,  and  the  lien  of  the  judgment  creditor  upon  the  land  was  therefore  defeated 
by  such  appointment.  Doe  d.  Wigan  v.  Jones^  10  B.  &,  C.  459.  And  see  Cure's  Case,  6  Co.  18,  and 
Witham  v.  Bland,  3  Swanst.  277,  a. 

(g)  See  the  opinion  of  Gibbs,  C.  J.,  Rogers  v.  Pitcher,^  6  Taunt.  207;  3  T.  R.  295;  2  Tidd's  Pr.  tit.  Ele- 
git;  Eq.  Ca.  Ab  381. 

(A)  Doe  V.  Milder,  2  B.  &  A.  782.  In  ejectment  under  a  sale  by  the  sheriff  under  ajl.fa.,  it  is  unneces- 
sary to  prove  the  judgment,  as  in  the  case  of  an  elegit  or  outlawry;  Devon  Lent  Ass.  1811,  cor.  Power,  J.; 
Vin.  Ab.  Evidence,  T.  b.  104.  Secus,  where  the  lessor  sued  out  the  execution.  Infra,  tit.  Sheriff,  Sale  by. 
As  to  proof  of  the  assignment,  vide  Ibid. 

(t)  Lilt.  sec.  123;  Co.  Litt.  88,  89;  Bro.  tit.  Guardian,  70;  Bac.  Ab.  tit.  Guardian,  6;  2  Roll.  Ab.  41. 

(A)  (It  is  well  settled  in  modern  practice,  that  the  officer  executing  a  writ  of  ^'elegit"  docs  not  put  the 
creditor  into  actual  possession  of  the  land,  but  gives  him  only  a  legal  possession  which  must  be  enforced  by 
ejectment.     Ronald's  heirs  v.  Barkley,  1  Brockenb.  C.  C.  R.  356.) 

(B)  (But  a  prochcin  ami  cannot  make  a  demise  to  sustain  an  action  of  ejectment.  Lessee  of  Massie'a 
heirs  v.  Long,  2  Ohio  R.  293.) 
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the  ancestor,  of  his  death,  and  of  the  pedigree  {j).  2dly.  His  own  cha- 
racter as  guardian;  that  is,  that  he  is  next  of  blood  to  the  heir,  to  whom  the 
inheritance  *cannot  descend  {k);  and  by  evidence  that  the  infant  was  under  *411 
the  age  of  fourteen  at  the  time  of  the  demise,  for  from  that  lime  the  title  of 
the  guardian  ceases  (/).  A  guardian  who  has  been  appointed  by  deed  or 
will,  by  virtue  of  the  stat.  12  C.  2,  c.  24,  s.  8,  9,  must  prove  his  appointment, 
either  by  the  deed  of  the  father,  or  his  last  will  and  testament,  executed  as 
the  statute  directs,  in  the  presence  of  two  or  mure  credible  witnesses;  the 
title  of  the  infant,  and  his  minority  at  the  time  of  the  demise. 

6.  The  title  of  the  heir-at-law  consists,  1st,  In  proof  of  the  seisin  of  the  By  heir  at 
ancestor  from  whom  he  claims,  or  if  he  claims  from  a  remainder  man,  that*^^- 
he  was  the  person  in  whom  the  remainder  ve^^ted  by  purchase  (//i)  (A). 
2dly,  In  proof  that  he  is  heir  to  that  person  {n). 

1st.  Seisin.  Actual  possession,  or  receipt  of  rent  from  a  tenant  of  the 
premises,  is  prima  facie  evidence  of  a  seisin  in  fee  (o).  It  is  not  necessary 
to  prove  an  actual  entry  by  the  relation  from  whom  the  claimant  derives 
his  title.  If  a  father  die,  leaving  his  estate  let  on  a  lease  for  years,  the  pos- 
session of  the  tenant  will  be  a  possession  by  his  eldest  son,  so  as  to  consti- 
tute a  possessio  fratris  to  the  exclusion  of  the  brother  of  the  half-blood  {p). 
If  on  the  other  hand  the  estate  on  the  death  of  the  father  was  let  on  a  free- 
hold lease,  there  would  be  no  possessio  fratris  unless  the  eldest  son  lived 
to  receive  rent  after  the  expiration  of  the  lease  {q).  Where  the  father  died, 
leaving  two  daughters  by  different  mothers,  and  the  mother  of  the  youngest 
daughter  entered  generally  as  guardian  in  socage  of  her  youngest  daughter, 
it  was  held  that  this  constituted  a  sufficient  seisin  of  the  eldest  daughter  to 
carry  the  descent  of  her  moiety  to  her  heirs  (r).  By  the  provisions  of  the 
late  stat.  3  &  4  W.  4,  c.  106,  s.  2,  every  descent  [s)  shall  be  traced  from  the 
purchaser  (/);  and  to  the  intent  that  the  pedigree  may  never  be  carried  fur- 
ther back  than  the  circumstances  of  the  case  and  nature  of  the  title  ^require,    *412 

{j)  See  Title  by  Heir. — Pedigree. 

(Jk)  See  1  P.  Wins.  260;  Bae.  Abr.  Guardian,  [A];  9  Mod.  141;  Hargr.  Co.  Litt.  87,  b.  n.  6.  Q«.  as  to 
such  a  rcliition  under  the  new  statute  for  regulating  the  law  of  descents.  [Byrne  v.  Van  Hoesk,  5  Johns.  66.] 

(Z)  Bac.  Ab.  Guardian,  [E.];  Hard.  69.     Doe  v.  Bell,  5  T.  R.  471. 

(wi)  If  a  reversion  or  remainder  be  expectant  on  an  estate  for  life  or  in  tail,  then  he  who  claims  the  re- 
version as  heir  ought  to  make  himself  heir  to  him  who  made  the  gift  or  lease,  if  the  reversion  or  remainder 
descend  from  liini;  or  if  a  man  purchase  such  remainder  or  reversion,  he  who  claims  as  heir  ought  to  make 
himself  heir  to  tlie  first  purchaser.     Ratcliffe^s  Case,  3  Rep.  42. 

(n)  For  proof  of  title  as  heir-at-law  to  a  copyhold,  or  by  virtue  of  a  custom,  see  tit.  Copyhold. 

(o)  B.  N.  P.  103;  Co.  Litt.  213,  a.  The  possession  of  a  tenant  for  years,  or  of  a  guardian  in  socage,  con- 
stitutes an  actual  seisin  by  the  owner  of  the  inheritance  or  infant,  lb.  Doe  v.  Newman,  3  Wils.  516. 
The  holding  of  courts  and  appointing  gamekeepers  is  evidence  to  prove  the  existence  of  a  manor,  or  to 
prove  the  locus  in  quo  to  be  .within  tlie  manor.  Doe  v.  Heakin,^  6  Ad.  &  Ell.  495;  but  evidence  of  shooting 
and  appointing  a  gamekeeper  is,  it  seems,  no  evidence  of  right  to  tlie  soil.  Per  Bayley,  J.,  Tyrwhitt  v. 
Wynne,  2  B.  &  A.  560.  See  further  tit.  Possession. — Trespass. — Liberum  Tenementum.  As  to  declara- 
tions by  tenants,  see  that  title  Vol.  1.,  and  Peaceable  v.  Walson,  4  Taunt.  16.  Came  v.  Nicoll,^  1  Bing.  N. 
C.  430.  That  which  must  be  pleaded  in  a  real  action  must  be  proved  in  ejectment,  in  order  to  make  out  a 
title  by  descent.  Shaw  v.  Lord,  2  Bl.  1099.  Proof  of  the  possession  of  lands,  and  pernancy  of  rents,  is 
prima  facie  evidence  of  a  seisin  in  fee.  Jayne  v.  Price,^  5  Taunt.  326.  But  proof  of  forty  years  subsequent 
possession  by  a  daughter,  whilst  t.'ie  son  and  heir  lived  near,  and  knew  the  fact^  was  field  to  be  much 
stronger  evidence  that  the  father  had  but  a  particular  estate. 

(p)  Co.  Litt,  15,  a.;  Jenk.  242.     Dae  v.  Keene,  7  T.  R.  390. 

(7)  Ibid.  (r)  Doe  v.  Keene,  7  T.  R.  386. 

(s)  The  Act  (sec.  11)  does  not  extend  to  any  descent  before  June  1st,  1834. 

{t)  By  sec.  1,  purchaser  means  the  person  who  last  acquired  the  land  otherwise  than  by  descent.  The 
words  "person  last  entitled"  extend  to  the  last  who  had  a  right  to  the  land,  whether  he  did  or  did  not  obtain 
the  possession  or  receipt  of  the  rent  and  profit. 

(A)  (Where  one  takes  by  descent  as  a  co-heir  and  tenant  in  common,  in  ejectment  by  his  co-heir,  or  one 
claiming  under  ijim,  he  cannot  show  that  the  ancestor  had  no  title.    Jackson  v.  Slreeler,  5  Cow.  529.) 
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the  person  last  entitled  to  the  land  shall,  for  the  purposes  of  that  Act,  be 
considered  to  have  been  the  purchaser,  unless  it  be  proved  that  he  inherited 
the  same,  in  which  case  the  person  from  whom  he  inherited  shall  be  con- 
sidered to  have  been  the  purchaser,  unless  it  be  proved  that  he  inherited; 
and  in  like  manner  the  last  person  from  whom  the  land  shall  be  proved  to 
have  been  inherited  shall  in  every  case  be  presumed  to  have  been  the  pur- 
chaser, unless  it  be  proved  that  he  inherited. 

By  sect.  4,  where  any  one  shall  acquire  land  by  purchase,  under  a  limita- 
tion to  the  heir  or  heirs  of  the  body  of  any  of  his  ancestors  in  any  assurance 
executed  after  the  31st  of  December  1833,  or  in  any  will  of  a  testator  dying 
after  that  day,  the  land  shall  descend,  and  the  descent  shall  be  traced  as  if 
his  ancestor  had  been  the  purchaser. 

By  sect.  10,  an  heir  may  trace  his  descent  through  an  attainted  person 
who  died  before  the  descent  took  place,  unless  the  land  escheated  in  conse- 
quence of  the  attainder  before  the  1st  of  January  1S34. 

2dly.  That  he  is  heir.  The  requisite  proofs  to  establish  this  fact  are  con- 
sidered under  the  title  Pedigree. — If  the  defendant  rely  on  a  devise  of  the 
lands  to  him,  and  give  j^riind  facie  evidence  of  the  due  execution  of  the 
will,  it  is  incumbent  on  the  plaintiff  either  to  disprove  the  execution  of  the 
will  according  to  the  statute,  or  to  prove  the  want  of  assent  of  the  supposed 
devisor  to  make  a  will,  by  proof  of  the  practice  of  some  fraud,  or  of  his 
inability;  or  to  dispute  the  operation  of  the  will  (w);  or  lastly,  to  prove  its 
revocation.  These  proofs  are  considered  under  the  title  Will.  If  the 
action  be  brought  by  the  heir-at-law  against  a  devisee  under  the  will,  the 
plaintiti'  will,  in  the  usual  course,  be  entitled  to  begin,  and  to  the  general 
reply,  but  if  the  devisee  admit  the  plaintiff's  jor/ma  facie  case  as  heir,  and 
rely  solely  on  the  devise,  he  will  be  entitled  to  the  opening  and  reply  (x). 

The  heir-at-law  may  show  that  a  devise  has  been  waived,  but  such  a 
waver  to  be  binding  must  be  express  and  absolute.  A  repudiation  of  the 
devise  by  one  who  mistakenly  claimed  as  heir  is  not  sutticient  (3/).  An  heir- 
at-law  may  lay  the  demise  on  the  day  on  which  his  ancestor  died  (z). 

Upon  a  demise  by  husband  and  wife,  in  right  of  the  wife,  title  must  be 
proved  in  the  wife  (a).  If  the  wife  be  joint-tenant  of  a  term,  the  husband 
and  wife  should  join  in  the  ejectment  with  the  other  joint-tenant  (6).  A 
joint  demise  by  the  husband  and  wife  is  negatived  by  a  receipt  for  rent 
given  in  the  name  of  the  husband  alone  (c)  (A). 

7.  If  the  ejectment  be  brought  upon  the  determination  of  a  lease,  the 
plaintiff  must  prove,  1st,  The  demise.     2dly,  Its  determination. 

If  the  demise  has  been  by  deed  or  other  written  instrument,  it  should  be 
the  demise.  p|pQ(]j|(,g(j^  ^j^^  proved  in  the  usual  way,  and  if  it  be  in  the  defendant's  pos- 
session, notice  must  be  given  to  produce  it  (d).  After  notice  to  produce  the 
original,  which  is  not  produced,  the  plaintiff  may  give  a  counterpart  in  evi- 


Husband 
and  wife. 


By  land- 
lord. 

Proof  of 


(u)  In  order  to  disinherit  the  heir,  there  must  eitlier  be  express  words  or  a  necessary  implication.  3  Wils. 
488;  Doug.  763;  Cowp.  31,  302.  661. 

(ar)  Vide  supra,  Vol.  I.  '  (y)  Doe  d.  Smyth  v.  Smylh,^  6  B.  &  C.  1 12. 

(z)  Doe  V.  Hersey,  3  Wils.  274.     A  postlmmous  son  taking  lands  by  way  of  remainder,  under  the  stat.  10 
&  11  Will.  3,  c.  16,  may  lay  the  demise  on  the  day  of  his  father's  death.     B.  N.  P.  105. 

(a)  The  husband  is  only  possessed  of  a  term  in  her  right;  the  term  or  legal  interest  continues  in  her.     7 
H.  6,  2;  2  Roll.  Ab.  341;  Co.  Litt.  351. 
(h)   B-ic.   Ab.  tit.  Baron  and  Feme,  [C.  2].  (c)  Parry  v.  Hindle,  2  Taunt.  180. 

(d)  Supra,  Vol.  I.  tit.  Proof  of  Written  Document.     Fenn  v.  Griffilh,^  6  Bing.  533.     Doe  v.  Harvey,'^  8 
Bing.  439. 

(A)  (It  is  not  necessary  that  the  wife  should  joia  with  fhe  husband  in  an  action  of  ejectment,  for  the  re- 
covery of  land  conveyed  to  husband  and  wife.     Jackson  v.  Leek,  19  Wend.  339.) 
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dence,  *or,  if  there  be  none,  a  copy  (e).  If  there  has  been  no  written 
demise,  the  plaiiitft'  may  prove  a  demise  by  parol;  proof  of  payment  of  rent 
by  the  defendant  xspj^imd  facie  evidence  of  a  tenancy  from  year  to  year  (/). 
It  is  usnal  for  this  purpose  to  give  notice  to  the  tenant  to  produce  the  receipts, 
but  the  fact  of  payment  may  be  proved  by  other  evidence. 

Evidence  of  the  payment  of  an  entire  rent  to  the  trustees  of  a  charity,  is 
evidence  to  support  a  joint  demise,  and  it  is  not  sufficient  for  the  defendant 
to  show  that  they  were  appointed  at  different  times,  in  order  to  prove  them 
to  be  tenants  in  common;  in  such  a  case  express  proof  is  requisite  (^^). 
Payment  of  small  sums  on  three  different  occasions,  as  rent  in  respect  of 
land  enclosed  from  a  waste  thirty-three  years,  was  held  to  be  conclusive 
evidence  of  permissive  occupation  {h). 

Where  encroachments  have  been  made  by  a  tenant  on  waste  lands  ad- 
joining to  the  demised  premises,  it  seems  that  it  is  to  be  presumed  that  they 
were  made  in  right  of  the  demised  premises,  and  that  the  lessor  is  entitled 
to  show  the  determination  of  the  lease  (/). 

A  party  holding  over  after  the  expiration  of  a  lease,  at  an  advanced  rent, 
is  presumed  to  hold  npon  the  other  terms  of  the  former  lease  [j).  So  if  he 
be  let  into  possession  under  an  agreement  for  a  lease,  and  pays  rent  (k), 
or  admits  such  rent  to  be  due  (/). 

A  tenancy  may  be  presumed  from  circumstances;  where  the  tenant  of 
glebe  lands  continued  in  possession  for  eight  months  after  the  death  of  the 
^incumbent,  it  was  held  that  the  succeeding  incumbent  might  be  presumed     *414 
to  have  assented  to  the  continuance  of  the  tenancy,  and  that  a  notice  to 
quit  was  necessary  {m). 

2dly.  The  determination  of  the  lease.     This  may  he  proved,  1st,  by  the 

(e)  Burleigh,  v.  Stubbs,  5  T.  R.  465;  7  East,  363.  It  seems  that  a  counterpart  is  evidence  in  the  first 
instance.     Roe  v.  Davis,  7  East,  363. 

(/)  Doe  V.  Samuel, 5  Esp.  C.  173.  If  the  tenant  for  life  leases  and  dies,  and  the  remainder-man  receives 
rent  from  the  tenant,  a  tenancy  from  year  to  year  is  created.  Sykes  v.  Burkitt,  cited  1  T.  R.  161;  and  see 
tit.  Use  and  Occupation. 

(g)  Doe  V.  Grant,  12  East,  221.  In  Doe  d.  Brookes  v.  Fuirclough,  6  M.  &  S.  40,  where  lands  had  been 
devised  to  tlie  rector  and  churchwardens  of  a  parish,  and  their  successors,  for  the  use  of  the  poor,  and  there 
were  two  demises,  one  by  five  churchwardens  vvho  were  in  office  when  the  tenant  entered,  and  another  by  a 
rector  since  appointed  and  the  same  churchwardens  jointly,  and  notice  was  given  to  deliver  up  the  premises 
to  the  rector  and  churchwardens  for  the  time  being,  it  was  held  that  the  lessors  of  the  plaintift'  were  not 
entitled  to  recover  on  either  demi.se,  though  the  defendant  had  paid  rent  to  one  of  the  churchwardens  (who 
gave  a  receipt  as  churchwarden  for  the  use  of  the  poor),  and  h.id  promised  to  quit  after  receiving  i,he  notice; 
that  is,  182  daj's  before  the  end  of  the  year.i  5  Ad.  &,  EII.  351.  But  where  the  rent  is  payable  on  the 
usual  feast  dnys,  notice  on  one  feast  day  to  quit  on  the  next  but  one,  being  the  end  of  the  year,  is  sufficient. 
Risht\.  Darby,  \T.B..\5'd.  i?oe  v.  Z)oe,2  6  Bing.  57 1.  Doe  w.  Keightly,!  T.R.&'i.  Howard  v.  Wemsley, 
6  Esp.  C.  53.     Doe  v.  Green,  4  Esp.  C.  199. 

(A)3  3  B.  tfe  C.  413,  where  Holroyd,  J.  cited  the  following  passage  from  Buller's  N.  P.  104:  "A  distinction 
has  been  taken  and  allowed  by  all  the  judges  on  a  case  reserved  by  Pengelly,  C.  B.,  that  if  a  cottage  is  built 
in  defiance  of  a  lord,  and  quiet  possession  has  been  had  of  it  for  twenty  years,  it  is  within  the  statute;  but  if  it 
were  built  at  first  by  the  lord's  permission,  or  any  acknowledgement  have  since  been  made  (though  it  were 
100  years  since),  the  statute  will  not  run  against  the  lord."  "Here,"  adds  Mr.  J.  Holroyd,  "the  payment 
of  rent  was  an  acknowledgement  that  the  occupation  was  by  permission."  When,  however,  the  sum  paid 
is  very  small,  and  has  not  been  regularly  paid,  it  may  he  a  question  for  the  jury,  whether  the  payment  did 
not  result  from  some  oppression.     P.  C,  K.  B.  Easter  term,  1829. 

(t)  Bryan  d.  Child  v.  Winwood,  1  Taunt.  208,  Doe  d.  Challmer  v.  Davis,  1  Esp.  C.  461,  contra.  Doe  d. 
Colclough  v.  Miller,  Ibid.  460.  Note,  that  in  the  first  of  these  cases  the  landlord  was  seised  in  fee  of  the 
waste,  which  had  been  inclosed  and  enjoyed  by  his  tenant  for  life  for  thirty  years;  it  was  left  to  the  jury  to  say 
whether  it  was  not  inclosed  with  the  consent  of  the  lessor,  in  right  of  the  demised  premises. 

(j)  Hulton  V.  Warren,  3  M.  &  VV.  475.  So  in  the  case  of  a  lease  void  by  the  statute  of  frauds,  if  the 
tenant  being  let  into  possession  pay  rent,  the  holding  will  be  from  year  to  year,  regulated  by  the  terms  of 
the  void  lease.     Doe  v.  Bell,  5  T.  R.  47 1 . 

(A-)  Knight  v.  Bennett,*  3  Bing.  361.  Mann  v.  Lovejoy,  R.  k,  M.  355;  Doe\.Stratton,5  4  Bing.  446. 

(0  Cox  v.  Bent,^  5  Bing.  185.  {m)  Doe  v.  Sumcrville,t  6  B.  &,  C.  126. 
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Dctermi.    terms  of  the  lease  itself,  where  the  term  is  certain;  2dly,  by  proof  of  notice 
nation  of    ^^.{^ej-g  it  is  necessary  (n);  3dly,  by  proof  of  some  act  of  forfeiture. 
NoticeTo        ist-  Where  by  the  terms  of  the  original  lease  the  tenancy  is  to  end  on  a 
quiu  precise  day,  no  notice  to  quit  is  necessary,  for  both  parties  are  apprized  of 

the  determination  of  the  term  (o). 
Time  of        2dly.  If  the  tenancy  be  from  year  to  year  (;?),  the  plaintiff  must  prove 
entry.        {]^^t  d^g  defendant  has  had  the  usual  notice  to  quit  six  months  previous  to 

the  time  of  the  year  when  the  defendant  entered  {q){\)  (A).     A  receipt  for 

(n)  A  covenant  to  lease  is  not  a  lease,  and  is  no  defence  to  an  action  by  the  landlord.  Fenny  v.  Child,  2 
M.  &  S.  2.55.  P.,  the  lessor  of  tlie  plaintiff,  being  seised  in  fee  of  lands,  having  agreed  for  the  sale  thereof 
to  W.  on  or  before  a  certain  day,  W.  before  that  day  agreed  to  let  thern  to  the  defendant,  who,-with  the  per- 
mission of  the  vendor,  was  let  into  {losscssion  as  tenant  to  W.;  the  conveyance  was,  after  the  stated  day, 
executed,  whereby  the  lands  were  conveyed  to  W.,  but  for  the  use  of  P.  the  vendor  for  a  term,  subject  to  a 
proviso  for  redemption  by  W.  on  payment  of  the  purchase-money,  for  default  of  which,  the  ejectment  was 
brought;  held,  that  the  entry  and  possession  of  the  defendant  being  only  that  of  W.  by  anticipation,  no 
notice  to  quit  was  necessary.  Doc  d.  Parker  v.  Bovlton,  6  M.  &  S.  146.  A  party  defends  as  landlord;  the 
occupiers  having  suffered  judjrment  by  default,  he  cannot  object  that  his  tenants  have  not  received  notice  to 
quit  from  the  lessor  of  plaintiff.  Doe  v.  Creed,^  5  Bing.  327.  The  minister  of  a  dissenting  chapel  is  per- 
niitted  by  the  trustees  to  occupy  a  dwelling-house;  having  no  other  estate  in  the  premises  than  that  of  a 
mere  tenant  at  will,  it  is  put  an  end  to  by  a  demand  of  possession  by  the  trustees,  and  they  are  entitled  to 
recover  the  possession  without  notice.  Doe  v.  Jones,^  10  B.  &-  C.  718;  S.  P.  Doe  d.  Nicholl  v.  MKaeg,^  lb. 
721.  Tlie  wrongful  payment  of  rent  to  a  person  not  entitled,  does  not  operate  as  a  disseisin  of  the  landlord 
or  disclaimer  of  his  title,  so  as  to  amount  to  a  forfeiture  of  the  lease.  Doe  A.  Dillon  v.  Parker,  1  Gow's  C, 
18.  But  where  the  defendant  in  ejectment  alleged  that  the  person  through  whom  the  lessor  of  the  plaintiff 
claimed  a  title  in  fee  held  only  as  tenant  to  the  defendant,  such  an  assertion  of  title  operating  as  a  disclaimer 
of  the  title  of  the  landlord,  amounts  to  a  forfeiture  of  the  lease  or  subsisting  tenancy,  and  notice  to  quit 
need  not  be  proved.     Doe  d.  Jeffries  v.  Whiltick,  1  Gow's  C.  103. 

(0)  Per  Lord  Mansfield,  Ki'glit  v.  Darby,  1  T.  R.  162.  Messenger  v.  Armstrong,  1  T.  R.  54.  Cobb  v. 
Stokes,  8  East,  358.  A  clause  in  an  agreement  by  the  lessee  to  give  up  a  portion  of  the  demised  land  to 
liie  lessor  upon  certain  terms,  in  case  the  lessor  should  want  it  for  building,  without  any  clause  of  re-entry, 
operates  as  a  covenant,  and  not  as  a  condition  in  defeasance  of  the  estate,  and  the  lessor  cannot  recover  in 
ejectment.  Doe  d.  Wilson  v.  Phillips,'^  2  Bing.  13.  In  some  instances  proof  may  from  efflux  of  time  be 
unnecessary;  as  where  notice  has  been  given  to  a  weekly  tenant  to  quit  on  F'riday,  or  otherwise  at  the  end 
of  his  tenancy  next  after  one  week  from  the  date  of  the  notice,  and  the  ejectment  is  not  brought  until  a 
time  has  elapsed  which  covers  every  day  in  that  week.     Doe  v.  Scott,^  6  Bing.  362. 

(p)  A  demise  fur  a  year,  and  afterwards  from  year  to  year,  operates  as  a  demise  for  two  years.  Birch 
V.  Wright,  1  T.  R.  280.  A  demise  from  year  to  year  constitutes  a  tenancy  for  two  years  at  least.  Denn  v. 
Carticright,  4  East,  29.  Under  a  demise  for  twelve  months  certain,  and  six  months  notice  afterwards,  the 
tenant  is  at  liberty  to  quit  at  the  end  of  twelve  months,  giving  six  months  previous  notice.  Thompson  v. 
Maberly,  2  Camp.  573.  But  a  tenant  who  enters  under  an  agreement  for  a  lease  for  seven  years,  and  who 
occupies  for  the  whole  of  that  time,  is  not  entitled  to  a  notice  to  quit  at  the  end  of  the  seven  years,  although 
a  notice  would  have  been  necessary  for  the  purpose  of  ejecting  him  within  the  seven  years.  Doe  v.  Straltnn, 
4  Bing.  446.  An  under-tenant  holding  over  is  not  bound  by  the  terms  of  a  lease  granted  after  his  coming 
•  in  to  the  tenant,  with  the  terms  of  which  he  is  unacquainted.     Torriano  v.  Young,^  6  C.  &  P.  8. 

(5)  Kemp  v.  Derrelt,  3  Camp.  510.  But  that  may  be  varied  by  showing  a  payment  of  rent  for  the  por- 
tion of  the  quarter  between  entry  and  quarter-day.  Doe  v.  Johnson,  6  Esp.  C.  10.  Doe  v.  Stapleton,''  3  C. 
&  P.  275.  Doe  v.  Selwyn,  Adams  on  Eject.  129.  A  variation  in  the  rent  during  the  tenancy  does  not 
affect  the  time  of  notice.     Doe  v.  Kendrick,  Adams  on  Ejectment,  129. 

(1)  [See,  on  the  subject  of  notice,  Mr.  Day's  note  to  the  case  of  Denn  v.  Rawlins,  10  East,  263.] 

(A)  (A  notice  to  quit  previously  to  bringing  an  action  of  ejectment  is  not  required  in  many  cases.  To 
entitle  a  party  to  such  notice  there  must  be  an  existing  relation  of  landlord  and  tenant.  Jackson  v.  Deyo,  3 
John.  R.  422.  Jackson  v.  Aldrich,  13  John.  R.  106.  Jackson  v.  Stackhouse,  1  Cow.  122.  Jackson  v.  Bur- 
ton, I  Wend.  341.  Whiteside  et  al.  v.  Jackson,  Id.  418.  Jackson  v.  French,  3  Id.  337.  Jackson  v. 
Robinson,  4  Id.  4.'36.  Jackson  v.  Moncrief,  5  Id.  26.  Jackson  \,  Rowland,  6  Id.  666.  Rockwell  v.  Bradley, 
2  Conn.  ] .      Wakeman  v.  Banks,  Id.  446. 

Besides  the  existence  of  a  tenancy,  tn  give  one  a  right  to  this  notice,  it  would  seem  tliat  it  must  be  a 
tenancy  from  year  to  year.  Cherry  v.  Batten,  Cowp.  245.  Logan  v.  Herron,  8  Scrg.  <&  Rawie,  459.  Jack- 
son  v.  M'Leod,  12  John.  R.  182.  Jackson  v.  Miller,  7  Cow.  747.  Ellis  v.  Paige,  2  Pick.  71  (??).  The 
principle  is  well  estahlished,  that  a  tenant  by  sufferance  is  not  entitled  to  this  notice.  But  a  tenancy  by 
Bufferance,  when  created  after  the  determination  of  a  lease  for  years,  may  readily  be  converted  into  a  tenancy 
from  year  to  year,  and  give  the  tenant  a  right  to  this  notice. 

If  there  is  a  lease  for  a  year,  and  the  tenant  is  afterwards  permitted  to  remain  from  year  to  year,  a  notice 
to  quit  in  the  first  month  of  a  new  year  is  illegal.    The  tenant  has  a  right  to  hold  for  that  year.    Fahnestock 
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rent  due  at  a  particular  day  \s  primd  facie  evidence  of  a  holding  from  that 
day  (r).  *And  where  the  tenant  continues  to  hold  the  premises  after  the  *415 
expiration  of  a  lease,  and  assigns  his  interest,  the  assignee  holds  from  the 
day  on  which  the  tenancy  under  the  lease  commenced  (*).  It  was  once 
held  that  the  notice  to  quit  was  in  itself  jor«m^  yaae  evidence  that  the 
tenancy  commenced  at  the  day  specified  in  the  notine  for  quitting  {t).  But 
on  subsequent  consideration  of  the  point  by  the  Judges,  it  was  thought  that 
this  rule  was  not  sufficiently  supported  by  any  principle;  and  it  is  now  held, 
that  the  notice  is  not  evidence  of  the  time  of  entry,  unless  it  be  unobjected 
to  at  the  time  of  service  upon  the  defendant  (w).  Hence  the  notice  is  not 
evidence  for  that  purpose  unless  it  be  served  personally  (.r);  nor  then,  unless 
the  party  can  and  does  read  it  [y).  And  whether  the  defendant  did  or  did 
not  assent  is  a  question  for  the  jury.  Where  the  defendant  at  the  time  of 
service  gave  an  angry  answer,  complaining  that  he  had  been  harshly 
treated,  it  was  held  that  he  was  not  thereby  precluded  from  showing  that 
the  notice  had  been  served  too  late  {z).  But  where  the  tenant,  on  applica- 
tion by  the  lessor's  attorney,  as  to  the  commencement  of  his  tenancy,  mis- 
informed him,  and  notice  was  given  in  conformity  with  his  answer,  it  was  " 
held  that  he  was  concluded  by  it,  and  that  it  made  no  difference  whether 
the  information  so  given  resulted  from  accident  or  design,  since  he  had  in- 
duced the  party  to  act  upon  it  («). 

In  general  it  must  be  proved  that  the  notice  to  quit  was  served  half  a  proof  of 
year  before  the  expiration  of  the  current  year  {b).    A  longer  notice  may  he  notice. 

(r)  Doe  V.  Samuel,  5  Esp.  C.  173.  And  so  ruled  in  Doe  v.  Beaumont,  York  Summer  Assizes,  1834,  by 
Lord  Lyndhurst,  C.  B.  If  no  direct  evidence  can  be  given  as  to  the  time  of  entry,  tlie  custom  of  the 
country  is  prima  facie  evidence  of  the  time;  if  there  be  no  such  custom,  the  rent-day  is  to  be  considered  as 
the  day  of  entry.  If  there  be  two  rent-days,  the  plaintiff's  notice  shall  be  presumed  to  be  right  till  the 
defendant  prove  it  to  be  wrong;  and  if  tlie  tenant  enters  about  the  usual  day,  the  entry  shall  relate  to  such 
day.  Per  Bulier,  J.,  Lancaster  Lent  Assizes,  1790.  Salkeld,  by  Evans,  413,  note  (b).  And  see  Doe  v. 
Lambe,  Adams  on  Ej.  316,  3:1  ed.;   Timmins  v.  Rowlinson,3  Burr.  1609. 

(s)  Doe  V.  Samuel,  5  Esp.  C.  173.  So  in  the  case  of  holding  under  a  lease  void  by  the  statute  of  frauds. 
Doe  V.  Bell,  5  T.  R.  472. 

(0  Doe  V.  Harris,  1  T.  R.  161. 

(m)  Thomas  v.  Thomas,  2  Camp.  647.  Doe  v.  Wombwell,  2  Camp.  559.  Doe  v.  Foster,  13  East,  406. 
Doe  V.  Calvert,  2  Camp.  388. 

{x)  Doe  V.  Calvert,  2  Camp.  388. 

(y)  Thomas  v.  Thomas,  2  Camp.  647,  by  the  Court  of  K.  B.  So  where  the  notice  being  general,  and  not 
mentioning  any  time  of  quitting,  a  declaration  was  served  nearly  a  year  afterwards,  laying  the  demise  half 
a  year  after  the  notice,  tlie  tenant  on  service  making  no  objection  as  to  the  time,  Ld.  Ellenborough  held  that 
it  was  a  question  for  the  jury  whether  the  tenant  must  not  be  taken  to  have  admitted  that  the  notice  was 
good.     Doe  v.  Wombwell,  2  Camp.  559. 

(?)  Oakapple  v.  Copovs,  4  T,  R.  36 L  (a)  Doe  v.  Lambley,  2  Esp.  C.  635. 

{b)  Right  v.  Darby,  1  T.  R.  159.  If  a  house  be  taken  by  the  month,  a  month's  notice  is  sufficient.  Doe 
V.  Hazell,  1  Esp.  C.  94.     A  weekly  reservation  of  rent  is  evidence  of  a   weekly  holding.     Doe  d.  Peacock 

V.  Fuustenaur,  5  Serg.  &  R.  174.  Bedford  v.  RPElherron,  2  Id.  49.  Danforth  v.  Sargeant  et  al,  14 
Mass  R.  491.     Jackson  v.  Salmon,  4  Wend.  327. 

It  may  well  be  doubted,  whrther  a  mere  tenant  at  will,  who  is  not  by  construction  of  law  a  tenant  from 
year  to  year,  can  demand  a  notice  to  quit  before  the  institution  of  an  action  of  ejectment  against  him.  Jack- 
son V.  Bradt,  2  Caines  R.  169.  Ellis  v.  Paige,  2  Pick.  71,  n.  are  authorities  against  such  a  position,  while 
the  learned  opinion  of  Putnam,  J.,  in  the  iatier  case  supports  the  opinion  that  a  mere  tenant  at  will  is  en- 
titled to  this  notice.  See  also  Jackson  v.  Miller,  7  Cow.  747.  However,  the  principles  to  be  elicited  from 
the  decisions  generally  on  the  subject  of  a  notice  to  quit,  appears  to  be  in  opposition  to  such  a  right. 

In  Ohio  the  notice  to  quit  is  legally  given  by  the  service  of  the  declaration,  ten  days  before  the  term  to 
which  it  is  returned.  Lessee  of  Spencer  v.  Marckal,  2  Ohio  R.  265.  In  Kentucky  a  notice  to  quit  is  not 
necessary  to  enable  a  widow  to  recover  her  land  conveyed  by  her  husband  during  tlie  coverture.  Miller 
V.  Shackleford,  3  Dana,  289.  And  in  Indiana,  a  judgment  debtor  in  possession,  or  his  vendee,  subsequent 
to  the  judgment,  is  not  entitled  to  a  notice  to  quit  in  an  action  of  ejectment  brought  against  him  by  the 
purchaser  at  sheriff's  sale  under  the  judgment.     Smith  v.  Allen,  1  Blackf.  27. 

An  ejectment  may,  in  some  cases,  be  supported  on  a  warrant  without  a  survey.  Smay  v.  Smith  et  al.  1 
Penn.  R.  1. 

An  entry  is  not  necessary  in  any  case  in  Pennsylvania,  in  order  to  enable  the  person  who  has  title,  to 
recover  the  possession  of  lands.     Carlisle  et  al.  v.  Stiller,  1  Penn.  R.  6) 
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^necessary,  or  a  shorter  one  sufficient,  if  a  custom  to  that  effect  be  proved  (c). 
There  is  no  distinction  between  honses  and  lands  as  to  the  time  of  notice  (d). 
Where  a  tenant  enters  upon  different  portions  of  the  premises  at  different 
times,  for  the  convenience  of  husbandry,  and  it  does  not  appear  from  any 
express  agreement  from  what  point  of  time  the  tenancy  was  to  commence, 
the  rule  of  law  is,  that  it  shall  be  taken  to  commence  from  the  time  of 
entering  upon  that  which  is  the  principal  and  substantial  subject  of  the 
demise  (e);  and  it  is  a  question  of  fact  for  the  jury  to  ascertain  what  is  the 
principal,  and  what  the  accessorial  subject  of  demise  (/). 

In  the  case  of  Doe  v.  Snoioden  (g),  the  arable  part  of  the  farm  was  held 
from  Candlemas,  but  the  rent  was  made  payable  from  Old  Lady-day,  and 
the  tenancy  was  held  to  commence  on  the  latter  day  (A).  Where  the  tenant 
was  to  enter  upon  the  arable  lands  at  Candlemas,  and  all  the  other  pre- 
mises on  the  Lady-day  following,  and  agreed  to  quit  the  same  according 
to  the  terms  of  entry  as  aforesaid,  and  the  rent  was  reserved  half-yearly, 
at  Michaelmas  and  Lady-day,  the  tenancy  was  held  to  commence  from 
Lady-day,  with  a  privilege  for  the  in-coming  tenant  to  enter  on  the  arable 
land  at  Candlemas,  for  the  purpose  of  ploughing  (i).  Under  an  agreement 
of  demise  of  a  dwelling-house,  mills,  and  oiher  buildings,  for  the  purpose 
of  carrying  on  a  manufactory,  together  with  meadow,  pasture,  and  bleaching 
grounds;  to  commence,  as  to  the  meadow,  from  the  25th  of  December  last, 
and  as  to  the  pasture,  from  the  25ih  of  March  next;  and  as  to  the  housing, 
mills,  and  all  the  rest  of  the  premises,  from  the  1st  of  May,  reserving  the 
first  year's  rent  on  the  day  of  Pentecost,  and  the  other  half-year's  at  Mar- 
tinmas, it  was  held,  that  the  substantial  subject  of  the  demise  being  the 
house  and  buildings  for  the  manufacture,  which  were  to  be  entered  upon 
the  1st  of  May,  that  was  the  substantial  time  of  entry  to  which  a  notice  to 
quit  ought  to  refer,  and  not  to  the  25th  of  December,  when  the  in-coming 
tenant  had  liberty  of  entering  on  the  meadow,  which  was  merely  ancillary 
to  the  other  and  principal  subject  of  the  demise;  and  therefore,  that  a  notice 
to  quit,  served  on  the  2Sih  of  September,  was  sufficient  {k).  Where  the  time 
of  entry  depends  on  the  terms  of  a  deed  or  other  written  instrument,  no 
parol  evidence  can  be  admitted  to  vary  the  terms.    Where  the  demise  was 

V.  Raffan,  6  Esp.  C.  4.  And  see  Kemp  v.  Derrett,  3  Camp.  510.  VVliere  (he  tenant  entered  in  the  middle 
of  a  quarter  under  an  agreement  to  pay  rent  for  the  half  quarter  and  quarterly,  it  seems  that  the  tenancy 
commences  from  the  preceding  quarter-day.  Doe  v.  Selwyn,  Adams  on  Ejec.  129.  But  a  quarterly  reservation 
of  rent  does  not  dispense  with  a  half-year's  notice.  Shirley  v.  Newman,  1  Esp.  C.  226.  Where  the  entry 
was  in  the  middle  of  a  quarter,  and  payment  was  made  for  the  fraction  between  the  time  of  entry  and 
Christmas,  and  the  rent  was  afterwards  paid  at  Christmas  and  Midsummer,  it  was  held  to  be  a  holding-  from 
Christmas.  Doe  v.  Johnson,  6  Esp.  C.  10.  Notice  on  the  28tli  September,  to  quit  at  the  ensuing  25th  March, 
is  good;  the  customary  half  year  is  sufficient.  Roe  v.  Doe,^  6  Bing.  574.  The  tenant  came  in  at  the  half- 
quarter,  and  at  quarter-day  paid  the  half  quarter's  rent,  and  from  thence  paid  quarterly;  a  notice  to  quit  at 
the  last  quarter-day  of  the  current  year  is  sufficient,  notwithstanding  a  previous  notice  expiring  at  the  half- 
quarter.  Doe  V.  Stapleton,^  3  C.  &  P.  275.  And  see  Doe  v.  Johnson,  6  Esp.  C.  10.  Notice  to  quit  to  a 
weekly  tenant  "on  F.  provided  his  tenancy  expired  on  F.,  or  otherwise  at  the  end  of  his  tenancy  next  after 
one  week  from  the  date  of  the  notice,"  is  sufficient.     Doe  v.  Scolt,^  6  Bing.  362. 

(c)  Roe  V.  Wilkinson,  Co.  Lift,  by  Butler,  270,  b.    Roe  v.  Charnock,  Peake's  Cas.  4. 

(d)  1  T.  R.  162. 

(e)  Doe  V.  Spence,  6  East,  120.  Doe  v.  Lea,  11  East,  312.  Doe  v.  Howard,  11  East,  498.  See  Co.  Lift. 
68;  Allen,  4;  2  Ld.  Ravm.  1008;  2  Jones,  5;  2  Sulk.  413,  4;  3  Burr.  1603. 

(/)  Doe  v.  Howard,  II  East,  498.  (g)  2  Bl.  1224,  cited  2  East,  333. 

(h)  Ibid.  This  case  is  said  to  have  been  overruled  by  Lord  Kenyon,  at  Nisi  Prius,  in  the  case  of  Doe 
ex  dem.  Lord  Grey  de  Willon,  where  the  defendant  entered  upon  the  arable  lands  at  Candlemas,  and  the 
buildings  and  pastures  at  May-day,  the  rent  payable  at  Michaelmas  and  Lady-day,  and  the  notice  to  quit 
was  given  six  months  before  May-day,  but  not  six  months  before  Candlemas;  and  Lord  Kenyon  nonsuited 
the  plaintiff.  But  it  does  not  appear  in  that  case  whether  six  months  notice  previous  to  Lady-day  had  been 
given.     vSee  the  observations  of  Grose,  J.,  2  East,  383. 

(i)  Doe  v.  Spence,  6  Eas-t,  120.  (k)  Doe  v.  Wutkins,  7  East,  551. 
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of  lands  to  be  held  from  the  Feast  of  St.  Michael,  which  must  be  taken  to 
mean  from  New  Michaelmas  (/),  it  was  held  that  evidence  could  not  be 
admitted  to  show  that  Old  Michaelmas  was  meant  [m).     Under  an  agree- 
ment between  the  ^landlord  and  tenant  that  the  other  party  may  determine     *4i7 
the  tenancy  by  giving  a  quarter's  notice,  such  notice  must  expire  on  or  proof  of 
before  the  day  of  the  year  on  which  the  tenancy  commenced  (?i).  Accord- notice  to 
ing  to  the  ordinary  rule  the  words  of  a  demise  are  to  be  taken/ortius  con-^^^^- 
tra  proferentum,  and  therefore  when  two  periods  of  quitting  are  desig- 
nated by  the  same  words,  the  tenant  shall  have  his  option  (o).     Less  than 
six  months  notice  will  not  be  sufficient,  although  it  be  accepted  by  the 
landlord,  unless  there  be  a  surrender  in  writing  or  by  operation  of  law  {p). 

The  service  of  notice  in  writing  is  usually  proved  by  the  agent  who  served 
it,  who  produces  a  duplicate  original  {q),  signed  by  the  landlord;  if  there 
be  no  duplicate  it  seems  that  notice  should  be  given  to  produce  the  original 
notice  (r).  If  the  notice  has  been  attested,  the  attesting  witness  should  be 
called  {s).  It  is  not,  however,  essential  that  the  notice  should  have  been  in 
writing  (/),  although  served  on  the  behalf  of  a  corporation  aggregate  (w): 
it  is  sufficient  in  such  case  to  prove  that  the  notice  was  given  by  the  steward 
of  a  corporation  aggregate,  without  showing  that  he  had  a  power  of  attor- 
ney for  the  purpose,  the  adoption  of  the  notice,  by  the  bringing  the  action, 
being  sufficient  proof  of  his  authority  (.r);  and  it  seems  that  an  agent  who 
has  authority  to  let  lands  and  receive  rents  has  also  authority  to  give  a 
sufficient  notice  to  quit  (y);  as  in  the  instance  of  a  receiver  appointed  by 
the  Court  of  Chancery. 

Where  a  lease  contained  a  proviso  for  its  determination  by  either  land- 
lord or  tenant,  their  respective  heirs  and  executors,  on  giving  six  months 
notice  under  his  or  their  respective  hands,  a  notice  signed  by  two  of  the  land- 
lord's executors,  on  behalf  of  themselves  and  a  third  executor,  was  held  to 
be  insufficient,  for  the  proviso  required  the  signature  of  all  three,  and  the 
notice  was  not  sustainable  on  the  general  rule  of  law,  that  one  joint-tenant 
may  bind  the  rest  by  an  act  done  for  their  benefit,  since  there  was  no  evi- 

(Z)  Doe  V.  Vince,  2  Camp.  257. 

(m)  Doe  V.  Spicer,  11  East,  312.  Secus,  it  is  said,  where  the  letting  is  by  parol.  Doe  v.  Benson,^  4  B.  &. 
A.  588;  supra,  tit.  Custom.  And  where  the  demise  is  by  deed,  extrinsic  evidence  is  inadmissible  to  show 
that  by  such  words  New  Michaelmas  was  meant.  Doe  v.  Lea,  11  East,  312.  Smith  v.  Walton,^  8  Bing. 
235.  But  where  the  letting  has  been  by  parol,  it  has  been  held  tliat  evidence  was  admissible  of  the  custom 
of  the  country  to  show  that,  by  Lady-d  ly,  Old  Lady-day  was  meant.  Doe  v.  Benson,^  4  ]}.  &  A.  588. 
Furley  v.  Wood,  Runn.  Ej.  112.  1  Esp.  C.  193.  In  the  case  of  Doe  v.  Benson  above  cited,  the  demise 
appears  to  have  been  not  only  by  parol  in  the  technical  sense  without  deed,  but  also  without  writing;  Abbott, 
C.  J.,  and  Holroyd,  J.,  lay  stress  on  the  solemnity  of  a  demise  by  deed,  but  the  latter  adds,  that  the  letting 
being  by  parol,  the  party  is  at  liberty  to  explain  the  words  used.  So  evidence  is  admissible  to  explain  the 
Intention  of  the  parties  in  such  cases.     Denn  v.  Hopkinson,^  3  D.  &  R.  507. 

(«)  Doe  V.  Donovan,  2  Camp.  78;  1  Taunt.  555. 

(o)  Per  Heath,  J.,  in  Doe  v.  Donovan,  1  Taunt.  556,  citing  Dann  v.  Spurrier,  3  B.  &  P.  399. 

(p)  Johnstone  v.  Huddlestone,*  4  B.  &  C.  922.     See  Frauds,  St.  of. 

(q)  Kine  v.  Beaument,^  3  B.  &  C.  288. 

(r)  But  see  Ackland  v.  Pearce,  2  Camp.  261;  supra,  tit.  Bills  of  Exchange;  Grove  v.  Ware,^  2  Starkie's 
C.  174;  supra,  tit.  Attorney;  infra,  tit.  Notice. 

(s)  Doe  V.  Deanford,  2  M.  &  S.  62. 

{t)  Doe  v.  Crick,  5  Esp.  106.  Secus,wheTe  by  agreement  a  written  notice  is  required,  Timmins  v.  Rowlin- 
son,  3  Burr.  1603,  or  by  tiie  provisions  of  a  power.     Legg  v.  Benison,  VVilles,  43. 

(u)  Roe,  on  the  dem.  of  the  Dean  and  Chapter  of  Rochester  v.  Pierce,  2  Camp.  96. 

(x)  Ibid.;  2  Camp.  96,  cor.  Macdonald,  C.  B. 

(y)  Doe  V.  Read,  12  East,  57;  and  see  5  Burr.  2694.  Doe  v.  Wood,  and  Doe  v.  Blair.  MSS,  Doe  v. 
Mizem,  per  Pattison,  J.,  2  Mo.  &,  R.  56.  But  a  mere  receiver  of  rents  has  no  power  to  determine  a  tenancy. 
Doe  V.  Walters,''  10  B.  &  C.  611,  per  Parke,  J.  The  mere  agent  of  an  agent  cannot  give  such  notice.  Doe 
V.  Robinson,^  3  Bing.  N.  C.  677. 
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deuce  that  the  determination  of  the  tenancy  was  for  the  benefit  of  all  (z). 
Ami  it  was  held,  that  the  subsequent  assent  by  the  third  executor  did  not 
make  the  notice  good  by  relation,  since  the  general  principle  did  not  apply 
to  cases  wliere  the  intermediate  conduct  of  the  parties  would  be  affected  by 
the  ratification  («).  Under  a  proviso  in  a  lease,  so  tl\at  if  either  of  the  parties 
should  be  desirous  to  determine  it,  it  should  be  lawful  for  either  his  execu- 
*4IS  tors  or  *adminis!ralors  to  do  it,  the  devisee  of  the  lessor  is  entitled  to  give 
such  notice  (6).  If  four  joint-tenants  jointly  demise  the  land  from  year  to 
year,  such  as  give  notice  to  quit  may  recover  their  several  shares  in  eject- 
ment upon  their  several  demises  (c).  Where  a  leesee  underlet  a  part,  and 
gave  up  the  remainder  to  the  lessor,  it  was  held  that  the  latter  could  not 
dettrmine  the  sub-lessee's  tenancy  by  notice,  since  there  was  no  privity 
between  thein  {d).  Proof  of  service  at  the  dwelling-house  of  the  tenant, 
although  not  upon  the  demised  premises,  is  sufficient  (e),  and  so  is  service 
on  a  servant  on  the  premises  (/),  to  warrant  the  presumption  that  the  notice 
was  received  by  the  tenant.  So  where,  on  the  tenant's  having  left  the  pre- 
mises, notice  is  served  on  the  party  who  takes  possession  after  him,  for  it 
may  be  presumed  that  he  came  in  as  assignee  {g).  But  after  the  death  of 
the  tenant,  in  an  action  against  the  widow,  proof  of  leaving  the  notice  at 
the  dwelling-house  without  any  proof  of  delivery  to  a  servant,  or  that  the 
defendant  lived  there,  was  held  to  be  insufficient  (A).  Upon  a  joint  demise 
to  two,  one  of  whom  resides  on  the  premises,  service  upon  him  is  sufficient 
to  enable  the  jury  to  presume  that  it  reached  the  other  {i).  If  the  notice 
has  been  signed  by  an  attesting  witness,  he  must  be  called  to  prove  it  [k)\ 
and  it  is  not  sutficient  in  such  a  case  to  show  that  upon  service  of  the  notice 
the  tenant  read  it  over,  and  did  not  object  to  it  (/).  In  the  case  of  a  corpo- 
ration, notice  should  be  addressed  to  the  corporation,  and  served  upon  the 
proper  officer  (m). 

It  must  appear  on  the  face  of  the  notice  thus  proved,  that  the  tenant  was 
sufficiently  apprized  by  it  of  the  landlord's  intention  to  determine  the 
tenancy  at  the  expiration  of  the  current  year  {n).     A  notice  to  quit  at  Lady- 

(z)  i?tg-A<  V.  CuiZfeZ/,  5  East,  491.  (a)  Ibid. 

(b)  Roe  V.  Hagly,  \-2  East,  4G4. 

(c)  Dot  d.  Wayinan  v.  Chaplin,  .3  Taunt.  4i20.  The  several  demises  to  the  plaintiff  in  ejectment  sever  the 
joinl-ten:inr:y.  I'er  Ld.  Eliciiborough,  Doc  v.  Read,  12  East,  57.  And  where  one  gives  notice  in  the  name 
of  ail,  it  is  a  jjood  notice  for  all.  Doe  v.  Summersett,^  1  B.  &  Ad.  135;  and,  as  it  seems,  such  a  notice  is 
sufficient  to  determine  tlie  tenancy,  although  all  the  co-tenants  did  not  concur,  lb.  140,  and  see  2  Man.  &  R. 
434.  Notice  given  by  a  stranger  professing  to  act  as  agent  for  several  joint-tenants,  is  not  available  unless 
it  be  ratified  before  the  notice  begins  to  run.  Doe  v.  Wallers?  10  B.  &.  C.  626,  Contra.  Goodtitle  v.  Wood- 
ward,^ 3  B.  &  A.  689.  A  landlord  having  let  premises  to  a  firm  in  which  he  is  a  co-partner,  may  eject  on 
notice  given.     Doe  v.  Francis,  4  M.  &  VV.  331. 

id)  pleasant  v.  Benson,  14  East,  234.  If  the  lessee,  on  receiving  notice  to  quit,  gives  notice  to  his  sub- 
lessees  to  quit,  and  they  refuse,  ejectment  may  be  maintained  against  him  for  so  much  as  his  sub-lessees 
refuse  to  give  up.     Roe  v.  Wiggs,  2  N.  R.  330. 

(e)  See  Lord  Kenyon's  observations  in  Jones  v  Griffiths,  4  T.  R.  464. 

(/)  Jones  V.  Marsh,  4  T.  R.  464;  Runn.  1 12;  4  T.  R.  361.  It  is  sufficient,  although  the  tenant,  by  reason 
of  absence,  was  not  informed  of  it  till  within  half  a  year  of  its  expiration.  Doe  v.  Dunbir,*  1  .M.  &.  M.  10. 
But  service  on  a  rehition  of  the  sub-tenant  on  the  premises  is  insufficient,  altiiough  it  be  directed  to  the 
lessee.     Due  v.  Levi,  Adams  Ej.  115. 

ig)  Due  V.  Williams,^  6  B.  fc  C.  41.  (A)  Doe  v.  Lucas,  5  Esp.  C.  153. 

(t)  Doe  V.  Watki/is,  7  East,  551.  So  a  parol  notice  to  one  has  been  deemed  to  be  sufficient.  5  Esp.  C. 
196.     Doe  V.  6'>  ick,  Co.  Litt.  49,  b. 

[k)  2  M.  &  S.  62.  (Z)  Doe  v.  Durnford,  2  M.  &  S.  62. 

(/n)  Doe  V.  Woodman,  Q  East,  428. 

(n)  A  notice,  it  seems  would  be  sufficient,  requiring  the  tenant  to  quit  "as  soon  as  by  law  he  miglit." 
Per  Ld.  Abinger,  in  Good  v.  Iloweh,  4  M.  &  W.  199.  A  notice,  however,  will  be  insufficient,  if  it  be  too 
general,  as  if  it  be  to  ([uit  forlhwilli,  or  henceforth,  or  simply  "to  quit"  generally.  lb.  Or  be  in  the  alter- 
native to  quit  or  hold  on  a  new  agreement;  and  therefore,  although  a  notice  to  quit,  or  I  shall  insist  on 
double  rent,  is  good  as  referring  only  to  the  penalty  of  the  stat.  4  G.  2,  c.28,  against  holding  over  (although 
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"^day  generally,  is  a  sufficient  notice  for  Old  Lady-day  (o).  Notice  to  quit 
on  the  25th  of  March,  or  8lh  of  April,  is  sufficient,  if  it  be  delivered  six 
months  liefore  the  former  day,  although  it  be  doubtful  which  of  these  was 
the  day  of  entry  {p).  Where  the  lease  was  by  parol  from  Lady-day,  and 
notice  was  given  to  quit  at  Old  Lady-day,  it  was  held  that  parol  evidence 
was  admissible  of  the  custom  of  the  country  to  show  that  by  Lady-day  the 
parties  meant  Old  Lady-day  {q). 

Where  the  tenancy  of  land  began  on  the  2d  of  February,  and  of  the 
houses  on  the  1st  of  May,  a  notice  was  given  on  the  22d  of  October  to  quit 
both  land  and  houses  "at  the  expiration  of  half  a  year  from  this  notice,  or 
at  such  other  time  or  times  as  your  present  year's  holding  of  the  premises 
or  any  part  thereof  respectively  shall  expire,  after  the  expiration  of  half  a 
year  from  this  notice,"  was  held  to  be  sufficient  to  determine  the  tenancy 
of  the  houses  on  the  2d  of  April  1834,  and  of  the  lands  the  2d  of  February 
1835  (r). 

But  a  notice  to  quit  part  of  the  demised  premises  (.s). 

Where  A.  was  tenant  of  the  premises,  but  left  them  several  years  ago, 
and  B.  then  entered  and  occupied,  but  no  rent  liad  been  paid  since  A.^s 
occupation;  it  was  held  that  it  was  sufficient  to  serve  notice  to  quit  on  B., 
for  an  assignment  to  him  might  be  presumed  (/). 

A  mis-description  of  the  premises  in  the  notice  will  not  be  fatal,  unless 
the  party  be  misled  by  it.     Where  by  mistake  the  Waterman's  Amis  was 
inserted  for  the  Bricklayer's  Arms,  the  variance  was  held  to  be  unim- 
portant [u).     Although  the  notice  be  directed  to  the  tenant  by  a  wrong 
Christian  name,  yet  if  he  keep  it  the  mistake  is  waived  {x).     A  notice 
requiring  the  tenant  of  lands  demised  to  the  rector  and  churchwardens  of 
a  parish  in  trust,  signed  by  the  rector  and  churchwardens,  and  requiring 
the  tenant  to  deliver  up  the  premises  to  the  churchwardens  for  the  time 
being  (there  being  no  such  corporation),  has  been   held  to  be  bad  {y). 
The  plaintiff,  instead  of  proving  the  notice  to  quit,  may  show  that  the 
tenant   has  denied    his    (the    landlord's)    title  (r),   and   holds   adverse- 
its  terms  were  mistaken),  was  held  to  be  good;  yet  if  the  notice  had  been  to  quit,  "  or  else  that  you  agree  to 
pay  double  rent,"  it  would  have  been  insufficient.     Per  Ld.  Mansfield,  in  Doe  v.  Jackson,  Doug.  175.     Ob- 
jections of  this  nature,  however,  are  reluctantly  admitted  by  the  courts.     Doe  v.  Archer,  14  East,  245.     And 
an  obvious  mistake  will  not  avoid  the  notice.     Where  notice  was  given  at  Michaelmas  1795  to  quit  at  Lady- 
day  which  will  be  in  the  year  1794,  and  the  tenant  was  told,  on  service  of  the  notice,  tiiat  he  must  quit  on 
the  next  Ladv-day,  it  was  held  to  be  sufficient.     Doe  v.  Kightley,  7  T.  R.  63;  and  see  Doe  v.  Culliford,  4 
B.  &  R.  248." 

(o)  Dunn  v.  Walker,  Peake's  Ev.  367.  Dunn  v.  Wane,  Ibid.  Doe  v.  Vince,  2  Camp.  256.  Doe  v. 
Brookes,  2  Camp.  257.  See  Farley  v.  Wood,  1  Esp.  C.  198;  Doe  v.  Lea,  11  East,  312.  So  a  notice  to  quit 
on  the  25lh  of  March  or  tlie  8th  of  April,  is  sufficient,  the  disjunctive  being  used  not  to  give  an  alternative, 
but  to  quit  a  holding  from  cither  old  or  new  Lady-day.     Doe  v.  Wrightman,  4  Esp.  c.  5. 

(p)  Doe  v.  Wrightman,  4  Esp.  c.  5. 

(q)  Doe  d.  Hall  v.  Benson,^  4  B.  &  A.  583.  Secus,  where  the  letting  is  by  deed.  Doe  v.  Lea,  11  East, 
312.     And  see  Farley  v.  Wood,  1  Esp.  C.  198;  su^ra,  tit.  Custom. 

(r)  Doe  v.  SinUh,^  5  Ad.  &,  Ell.  350. 

(s)  Doe  v.  Archer,  14  East,  245.  Doe  v.  Church,  3  Camp.  71.  For  the  lessor  cannot  split  the  tenancy, 
determining  it  as  to  part  and  continuing  it  as  to  the  rest;  but  the  Court  will,  if  the  notice  be  capable  of  such 
a  construction,  construe  it  as  putting  an  end  to  the  tenancy  altogether.     Doe  v.  Archer, 14  East,  245. 

(0  Doe  d.  Morris  v.  Willia7ns,'i  6  B.  &C.41.     Doe  v.  Murless,  6  M.  &  S.  110. 

(m)  Doc  V.  Cox,  4  Esp.  C.  185.  {x)  Doe  v.  Spiller,  6  Esp.  C.  70. 

iy)  Doe  V.  Fairclough,  6  M.  &  S.  40. 

(«)  B.  N.  P.  96;  Cowp.  622.  What  shall  be  deemed  to  amount  to  a  disclaimer  is  usually  a  question  of 
law.  According  to  Best,  J.,  notice  is  in  no  case  necessary,  unless  a  tenancy  be  admitted  on  both  sides. 
Doe  V.  Frowd,'^  4  Bing.  557.  If  a  tenant  denies  his  tenancy,  there  can  be  no  necessity  for  terminating  that 
which  docs  not  exist.  Ih.  The  question  is,  has  he  denied  the  landlord's  title?' The  act  must  be  one  incon- 
sistent with  the  landlord's  title;  the  mere  paying  rent  to  another  does  not  operate  as  a  forfeiture  of  the  lease. 
Doe  V.  Pasquali,  Peake's  C.  96.  But  if  a  tenant  pay  rent  to  a  person  claiming  to  be  landlord,  and  allow  him 
as  such  to  branch  and  cut  the  trees,  the  submission  to  such  acts  amounts  to  an  acknowledgement  of  title, 
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ly  *(a);  but  if  it  appear  that  the  tenant  has  refused  to  quit  on  account  of 
a  dispute  between  contending  claimants,  notice  will  still  be  necessary  (b). 
Such  disclaimer,  to  be  available,  must  be  proved  to  have  occurred  before 
the  demise  (c). 
Tenant  at  In  the  casc  of  a  tenancy  at  will  or  otherwise,  where  the  party  is  lawfully 
^^"*  in  possession  (d),  the  plaintiff  must  prove  an  entry  upon  the  premises,  or  a 

notice  to  quit,  or  demand  of  possession,  or  some  other  (e)  act  done  by  him 
to  determine  the  tenancy,  previous  to  the  day  of  the  demise  in  the  declara- 
tion (/).  The  confession  of  the  defendant  by  entering  into  the  common 
rule,  is  not  evidence  to  show  such  determination  {g).  One  put  into  posses- 
*421  sion  *upon  an  agreement  for  the  purchase  of  land,  cannot  be  ousted  of  the 
possession  before  the  lawful  possession  has  been  determined,  by  a  demand, 

Per  Ld.  Tenterden,  in  Gruhb  v.  Grubb,^  10  B.  &  C.  824.  Where  a  tenant  at  will  dies,  and  his  heir  enters 
and  claims  the  land  as  his  own,  notice  is  not  necessary.  Doe  v.  Thompson,  1  N.  &  P.  215.  Where  the 
defendant,  holding'  under  a  tenant  for  life,  in  answer  to  a  claim  by  tlie  plaintiff  as  heir,  staled,  that,  he  held 
the  premises  as  tenant  to  S.;  that  he  had  never  considered  tiie  plaintiff"  as  his  landlord;  that  he  should  be 
ready  to  pay  rent  to  any  one  proved  to  be  entitled  to  it,  and  that,  without  disputing  the  plaintiff's  pedigree, 
he  must  decline  taking  upon  himself  to  decide  upon  his  claim,  without  more  satisfactory  proof  in  a  legal 
manner:  he  was  held  to  have  disclaimed.  Doe  v.  Frowd,"  4  Bmg.  557.  It  is  a  disclaimer  if  the  tenant  say  to 
the  landlord,  "  I  have  no  rent  for  you,  for  A.  has  ordered  me  to  pay  you  none."  Doe  v.  Pitman,  2  N.  &  M.  678. 
Where  the  tenant  gives  possession,  and  also  the  lease,  to  one  who  claims  hostilely,  it  is  a  forfeiture  of  the  lease. 
Doe  V.  Fiynu,  1  C.  M.  &,  R.  137.  Where  the  disclaimer  is  merely  as  to  part,  the  plaintiff  may  recover  pro  tanlo; 
and  so  where  ejectment  being  brought  against  several,  in  respect  of  several  tenements,  the  plaintiff  may  re- 
cover as  to  those  who  have  disclaimed,  although  he  fail  as  to  the  rest.  Doe  v,  Clarke,  Peake's  Add.  C.  239. 
A  defendant,  holding  under  a  tenant  for  life,  on  his  death  receives  a  letter  from  the  plaintiff,  claiming  as  heir 
and  demanding  rent;  he  answers  that  the  defendant  was  tenant  to  S.,  and  that  he  never  considered  the  plaintiff 
his  landlord,  but  would  pay  rent  to  the  party  entitled:  held  to  be  a  disclaimer  of  plaintiff's  title.  There  the 
lessor  of  plaintiff  was,  on  death  of  tenant  for  life,  entitled  to  treat  defendant  as  a  trespasser;  and  a  notice  to 
quit  is  only  necessary  where  a  tenancy  is  admitted  on  both  sides.  Doe  v.  Frowd^  4  Bing.  557.  A  letter, 
dated  June,  1813,  disclaiming  all  connection  with  the  lessor  of  the  plaintiff  (to  whom  he  hnA  once  paid  rent) 
for  many  years,  is  sufficient  evidence  to  support  a  demise  laid  in  May,  1813.  Doe  v.  Grubb,^  10  B.  &  C.  817. 
See  Doe  d.  Ld.  Cawdor  v.  King,  Exchequer, 

{a)  A  mere  oral  disclaimer,  without  any  act  done,  is  insufficient.  Per  Parke,  B.  in  Doe  v.Slannion,  1  M. 
&  W.  702.  And  where  the  tenant,  having  made  a  bargain  for  the  purchase  of  the  property  from  his  land- 
lord,  refused  to  give  it  up  on  demand,  saying  he  had  bought  and  would  keep  it,  and  was  ready  to  pay  the 
money;  it  was  ruled  that  it  was  no  disclaimer  superseding  notice.  lb.  Where  any  act  has  been  done  dis- 
claiming the  tenancy,  and  setting  the  landlord  at  defiance,  as  where  the  tenant  attorns  to  another,  the  land- 
lord  may  treat  him  as  a  trespasser.  Doe  v.  Whittick,  Gow.  195.  Whether  he  be  tenant  merely  from  year  to 
year,  or  for  a  longer  term.     Doe  v.  Flynn,  1  C.  M.  &l  R.  137. 

(i)  Doe  V.  Pasquali,  Peake's  C.  I9G. 

(c)  Doe  V.  Liikerland,  1  Ad.  &  Ell.  784.  Doc  v.  Cawdor,  1  C.  M.  &  R.  398.  So  an  admission  of  a  dis- 
claimcr  is  insufficient,  unless  it  be  of  a  disclaimer  before  the  demise.     lb. 

{d)  Denn  v.  Rawlins,  10  East,  261.  Doe  v.  Jackson,^  1  B.  &  C.  448.  Doe  v.  Stannion,  1  M.  &  W.  700. 
A  party  suffered  to  occupy  cannot  be  deemed  a  trespasser.     Per  Parke,  B.     lb. 

(e)  Goodtitle  v.  Herbert,  4  T.  R.  680. 

(/)  Anything  amounting  to  a  determination  of  the  will  is,  in  the  case  of  a  tenancy  at  will  or  permissive 
occupation,  equivalent  to  a  demand  of  possession.  Where  a  purchaser,  let  into  possession,  refuses  to  com- 
plete his  purchase,  and  assigns  his  interest,  the  assignment,  without  any  demand,  amounts  to  a  determination 
of  the  will.  Doe  v.  Abbott.  Winton  Summ.  Ass.  1838;  Roscoe  on  Ev.  437;  and  see  Doe  v.  Price,^  9  Bing. 
356.  Ball  V.  Cullimore,  2  C.  M.  &  R.  120.  Doe  v.  Thompson,  444.  See  further,  tit.  Vendor  &,  Vendee. 
Such  a  demand  may  be  made  on  the  wife  of  the  tenant  at  will,  on  the  premises.  Doe  v.  Street,^  2  Ad.  & 
Ell.  329. 

ig)  Right  v.  Beard,  13  East,  210.  In  the  case  of  a  tenant  by  sufferance,  it  is  sufficient  that  the  owner 
make  an  entry  on  the  premises  previous  to  ejectment,  withr)Ut  any  demand  of  possession.  Doe  v.  Lawder,^  I 
Starkic's  C.  308.  In  the  case  of  Weakly  v.  Bucknell,  Cowp.  473,  where  the  defendant  had  had  possession 
for  eighteen  years,  under  an  unstamped  agreement,  for  a  lease  for  twenty-one  years,  and  a  half  year's  notice 
to  quit  had  been  duly  served,  it  was  held  that  the  plaintiff  could  not  recover,  inasmuch  as  it  would  merely 
give  the  Court  of  Chancery  an  opportunity  of  undoing  all  again.  Q«.  In  Doe  d.  Noivell  v.  Adam,  where 
the  defendant  was  let  into  possession  under  an  agreement  for  sale,  with  stipulations  that  the  purchase  money 
should  be  paid  by  instalments,  and  some  of  the  instalments  had  been  paid,  but  default  had  been  made  as  to 
others,  it  was  held,  that  the  plaintiff  was  entitled  to  recover  possession.  K.  B.  Easter  T.  1819.  Where  A. 
agreed  to  let  a  house  to  B.  for  life,  supposing  it  to  be  occupied  by  B.,  or  a  tenant  agreeable  to  A.,  and  a 
clause  was  to  be  added  to  give  B.'s  son  the  option  to  possess  the  house  when  of  iige,  it  was  held  that  this 
was  a  mere  agreement  for  a  term,  and  that  on  B.'s  death  A.  might  recover  the  posisession  from  JB.'s  execu- 
Uix.     Doe  d.  Bromjield  v.  Smith,  6  East.  530.     Doe  d.  Oldershaw  v.  Breach,  6  Esp.  C.  1 06. 
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or  otherwise  (A).    And  so  it  is  where  a  tenancy  at  will  is  created  by  means 
of  a  lease  for  four  years,  without  writing  (/). 

In  ejectment  for  a  forfeiture  by  the  tenant  or  his  assignee,  the  plaintiffForfeiture. 
must  first  prove  the  lease  {k),  and  secondly,  the  breach  of  it  (/). 

(A)  Right  V.  Beard,  13  East,  210.  Newby  v.  Jackson,^  1  B.  &  C.  448.  [9  Johns.  330;  10  Johns.  335-1 
So  where  the  party  is  in  possession  under  a  voi(;i  or  imperfect  lease  or  conveyance.  Doe  v.  Fernside,  1  Wils. 
276.  Doe  v.  Edgar,^  2  Bing.  N.  C.  503.  Or,  where  the  tenant  continues  in  possession  after  the  expiration 
of  a  former  lease,  and  pending  negotiations  for  a  new  one.  Doe  v.  Stennett,2  Esp.  C.  717.  And  in  general, 
one  lawfully  in  possession. 

(t)  Goodlitle  V.  Herbert,  4  T.  R.  680. 

{k)  A  clause  of  re-entry  is  to  be  construed  strictly.  Per  Ld.  Tenterden,  Doe  v.  Marchetti,^  1  B.  &  Ad. 
720.  But  an  agreement  in  a  demise  not  to  assign  is  a  condition  for  the  breach  of  which  the  lessor  may 
maintain  ejectment.  Doe  v.  Watt,*  8  B.  &  C.  308.  Where  an  underlease  contained  a  proviso,  that  for 
breach  of  covenant  the  lessor  ant/  lessee  might  enter,  it  was  held  that  the  lessee  alone  might  take  advantage 
of  the  proviso.     Doe  v.  White,^  4  Bing.  276. 

(I)  The  defendant,  on  motion,  is  entitled  to  a  particular  of  the  breaches.  Doe  v.  Phillips,  6  T.  R.  597. 
As  to  proof  of  breaches,  vide  supra,  Covenant.  A  covenant  not  to  let,  assign,  transfer,  set  over,  or  other- 
wise part  with  premises  demised,  is  not  broken  by  the  depositing  the  lease  as  a  security  for  goods  sold. 
Doe  d.  Pitt  v.  Hogg,^  4  D.  &  R.  226.  A  lessee  who  coven;ints  to  pay  rent  and  to  repair,  with  an  express 
exception  of  casualties  by  fire,  is  liable  on  the  covenant  for  rent,  though  the  premises  are  burnt  down,  and 
not  repaired  by  the  lessor  after  notice.  Pdfour  v.  Weston,  1  T.  R.  300.  Camden  v.  Morton,  \  Sel.  N.  P. 
464.  Hare  v.  Groves,  3  Anst.  687.  Lessee  covenanting  to  repair  generally,  is  bound  to  rebuild,  though  the 
subject  of  repair  be  destroyed  by  accidental  fire.  Bullock  v.  Dommett,  6  T.  R.  650.  Digby  v.  Atkinson,  4 
Camp.  275.  So  if  a  party  covenant  to  keep  a  bridge  in  repair  for  a  specific  period,  and  it  be  destroyed  by 
an  extraordinary  flood.  Brecknock  Navigation  v.  Pritchard,  6  T.  R.  750.  A  covenant  substantially  to 
repair,  uphold  and  maintain  a  house,  extends  to  inside  painting.  Marke  v.  ISoyes,''  1  C.  &  P.  265.  Notice 
given  to  repair  in  three  months,  according  to  the  terms  of  a  covenant,  is  evidence  of  the  waver  of  a  breach 
of  a  general  covenant  to  repair.  Doe  d.  Morecraft  v.  Meuz,^  4  B.  &  C.  606.  Note,  that  this  was  distin- 
guished from  the  case  of  Roe  d.  Goatly  v.  Paine,  2  Camp.  550,  where  the  language  of  the  notice  was  to 
repair  forthwith,  which  did  not  (per  Bayley,  J.)  prevent  the  pluintiff  from  bringing  his  action  at  any  time. 
If  a  tenant  set  up  a  title,  or  assist  another  in  setting  up  a  title  hostile  to  the  landlord,  it  is  a  forfeiture.  Doe 
V.  Flynn,  2  Cr.  M.  &  R.  137.  The  mere  act  of  paying  rent  to  a  third  person  does  not  operate  as  a  forfeiture 
of  the  lease.  Doe  v.  Parker,  Gow.  180.  An  omission  to  repair  is  not  an  act  done  within  the  meaning  of 
a  clause  of  re-entry  for  doing  or  causing  to  be  done  any  act,  &e.  Doe  v.  Stevens,^  3  B.  tfc  Ad.  2li9.  By  a 
memorandum  of  agreement  to  let  as  on  lease,  lands,  part  in  possession  and  part  as  lives  should  fall  in,  it  is 
"stipulated  and  conditioned,  that  the  said  lessee  should  not  assign,  transfer,  underlet,  or  part  with  any  part 
of  the  said  lands,  otherwise  than  to  his  wife,  child,  or  children;"  these  words  create  a  condition,  for  breach 
of  which  the  landlord  may  maintain  ejectment,  and  it  is  immaterial  that  the  demise  was  by  an  instrument 
not  under  seal.  Doe  v.  Watt,'^°  8  B.  &  C.  308.  And  see  Cro.  Eliz.  242,  384,  386;  Co.  Litt.  203.  A  cove- 
nant to  insure,  and  keep  the  premises  insured  during  the  term,  and  to  deposit  the  policy  with  the  lessor, 
with  a  clause  of  re-entry  for  breach  of  any  of  the  covenants,  extends  to  the  lessee,  his  executors  and  assigns: 
and  it  is  a  breach  if  the  premises  are  left  uninsured  during  any  part  of  the  term,  and  a  continuing  breach 
for  every  portion  of  the  time  during  which  they  are  left  uninsured;  where,  therefore,  the  lessor  distrained 
on  the  30th  of  September  for  rent  then  due,  and  the  premises  being  uninsured,  brings  an  ejectment  upon  a 
demise  laid  on  the  24lh  October,  although  the  distress  was  a  recognition  of  a  tenancy  subsisting  on  the 
30th  September,  and  a  waver  of  any  forfeiture  previously  incurred,  yet  the  lessor  is  entitled  to  recover  on 
a  forfeiture  incurred  by  the  breach  for  not  insuring  between  the  30th  September  and  the  day  of  the  demise. 
Doe  d.  Flower  v.  Peck,  1  B.  &  Ad.  428.  Covenant  not  to  convert  or  use  rooms  in  a  dwelling  for  certain 
purposes;  for  a  continuing  breach,  after  a  receipt  of  rent  with  knowledge  of  the  previous  breach,  the  lessor 
may  still  take  advantage  of  the  forfeiture.  Doe  d.  Ambler  v.  Woodbridge,^^  9  B.  «fc  C.  376.  Covenant  not 
to  erect  or  alter  buildings  without  consent  in  writing  of  the  landlord;  a  breach,  and  omission  to  reinstate 
the  premises  in  their  former  condition,  within  thirty  days  after  notice,  is  not  a  cause  of  forfeiture  within  the 
meaning  of  the  clause  giving  power  of  re-entry  if  the  tenant  should  make  default  in  the  performance  of  any 
or  either  of  the  clauses,  such  a  proviso  being  confined  to  the  not  performing  acts  to  be  performed  by  the 
lessee.  Semble,  where  the  original  lessee  has  underlet,  and  afterwards  surrendered  and  taken  a  new  lease 
of  the  landlord,  without  any  surrender  by  the  under-tenant,  the  intention  and  effect  of  the  4  Geo.  2,  c.  28, 
s.  6,  is  to  place  all  parties,  as  to  every  matter,  in  the  same  situation  as  if  no  surrender  had  taken  place. 
Doe  d.  Palk  v.  Marchetli,^-  1  B.  *fe  Ad.  715.  An  agreement  was  made  to  demise  premises  for  a  term  "at 
and  under  the  clear  yearly  rent  of  — I.,"  and  the  lessee  agreed  to  repair  and  insure,  &e.;  it  was  also  pro- 
vided, that  in  case  of  the  rent  being  in  arrear  for  twenty-one  days,  the  lessor  should  have  the  like  power  of 
re-entry,  in  case  of  breaches  of  any  of  the  agreements  therein  mentioned,  as  if  a  lease  had  been  granted;  it 
was  held  that  the  former  part  amounted  to  an  agreement  to  pay  that  rent,  and  that  assumpsit  would  lie  for 
it,  and  that  upon  the  latter  clause,  although  inartificially  expressed,  the  lessor  might  recover  the  premises 
for  non-payment  of  the  rent.  Doe  v.  Kneller,^^  4  C.  tfc  P.  3.  Upon  a  covenant  in  a  building  lease  to  erect 
certain  houses  within  twelve  months,  and  power  in  default  for  the  lessor  to  re-enter;  held,  that  there  being 
a  clear  ground  of  forfeiture,  the  steward  of  the  lessor  having  knowledge  that  the  defendant,  after  the  day 
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^Although  the  forfeiture  be  in  not  performing  a  covenant,  it  lies  on  the 
plaintiff  to  give  some  evidence  of  non-performance  (vi). 

In  ejectment  against  the  assignee  on  a  clause  of  re-entry  for  non-payment 
of  rent,  it  has  been  held  to  be  sufficient  to  prove  the  execution  of  a  coun- 
terpart, without  proving  the  original  lease,  or  notice  to  produce  it  (n). 

2dly.  Determination  by  forfeiture  (A).  Where  the  landlord  is  entitled  to 
re-enter  for  a  forfeiture,  it  is  unnecessary  to  prove  an  actual  entry  (o),  or 
demand  of  possession  (jj).  In  general,  where  the  covenant  is  to  do  an  act, 
the  plaintiff  ought  to  give  some  evidence,  it  is  said,  of  the  omission  to  do 
the  act  (q). 

In  ejectment,  upon  a  condition  for  re-entry  for  non-payment  of  rent,  the 
landlord  must  prove  an  actual  demand  (r)  of  the  rent,  although  no  one  be 
there  to  pay  it  (s),  of  the  precise  rent  (/),  on  the  precise  day  (u);  upon  the 
^423  demised  land,  at  the  most  notorious  place  upon  it ;  *at  a  convenient  time 
before  sunset  (y),  by  the  landlord,  or  by  a  person  duly  authorized  by  him 
to  demand  it  by  a  power  of  attorney  (iv),  which  he  produced  at  the  time, 
or  which  he  had  ready  to  produce,  having  notified  it  to  the  tenant  (x). 

The  same  formalities  must  still  be  observed  where  there  is  a  sufficient 

distress  on  the  premises,  unless  they  be  expressly  dispensed  with  by  the 

terms  of  the  lease  (y). 

Non-pay-        By  the  Stat,  4  Geo.  2,  c.  28,  which  was  made  to  relieve  the  landlord 

ment  of     from  the  difficulties  under  which  he  laboured  at  common  law,  the  landlord 

may,  when  one  half-year's  rent  is  in  arrear  (z),  and  no  sufficient  distress  is 


rent 


stated,  had  proceeded  for  a  short  time  in  completing  the  works,  it  was  a  waver  of  the  right  of  re-entry. 
Doe  V.  Brindley,^  12  Moore,  37.  A  lessee  who  leases  for  the  whole  term  on  condition,  may  enter  on  condi- 
tion  broken.     Doe  v.  Bateman,  2  B.  &.  A.  168.     So  may  a  feoffer  in  fee.  lb. 

(m)  Doe  V .  Robson^  2  C.  &  P.  245. 

(n)  Roe  V.  Davis,  7  East,  563;  and  see  Nash  v.  Turner,  I  Esp.  C.  217. 

(«)  It  has  been  so  held  since  the  time  of  Lord  Holt.     2  Will.  Saund.  287,  n.  16. 

(p)  Thus  where  the  term  is  to  depend  upon  the  lessee's  actual  occupation,  and  he  has  become  bankrupt, 
no  demand  of  possession  from  Jiis  assignees,  who  have  taken  possession,  is  necessary.  Doe  d.  Lockwood  v. 
Clarke,  8  East,  185.  Nor  is  a,  demand  of  possession,  as  it  seems,  necessary  in  any  case  where  the  lessee 
of  the  plaintiff  has  a  legal  right  to  enter,  independently  of  any  contract  or  demise  on  his  part.  See  Doe  v. 
Bradbury,^  2  D.  &  R.  706;  Doe  d.  Shirley  v.  Carter,*  1  R.  &  M.  237;  supra,  303,  note  {g). 

{q)  Doe  d,  Chandless  v.  Robson,  2  Esp.  C.  245.     Cor.  Abbot,  L.  C.  J. 

(r)  Proof  that  the  lessor  went  upon  the  land,  and  said  to  an  under-tenant,  "  I  am  come  to  demand  of  you 
such  a  sum  for  my  rent,"  is  sufficient.  Doe  v.  Brydges,^  2  D.  &  R.  29.  The  grantee  of  a  rentcharge,  with 
power  in  default  of  payment  to  enter  and  receive  the  rents,  may  maintain  ejectment,  although  no  previous 
demand  has  been  made.     Doe  v.  Horsely,^  I  Ad.  &,  Ell.  766. 

(s)  Kidwelly  v.  Brand,  Plow.  69;  1  Roll.  Ab.  458.  Covenant  by  lessee,  that  if  rent  be  unpaid  twenty, 
eight  days,  lessor  may  re-enter;  qu.  whether  a  demand  of  rent  be  first  necessary.  Smith  v.  Spooner,  3 
Taunt.  246. 

{t)  1  Leon.  305;  Cro.  Eliz.  209,  Fabian  v.  Winston.     [Sav.  121,  S.  C] 

(u)  See  the  cases,  2  Will.  Saund.  287,  n.  16;  Doe  v.  Paul,''  3  C.  &  P.  613. 

(»)  Ibid,  and  7  T.  R.  117;  7  East,  363;  Cro.  Eliz.  209;  Harg.  C.  Litt.  202.  [See  Jackson  v.  Harrison,  17 
Johns.  64.] 

(to)  Co.  Litt.  201;  1  Roll.  Ab.  458;  Mees  v.  King,^  B.&  B.  514;  Forrest,  19. 

(x)   Roe  V.  Davis,  7  East,  363.  (y)  Doe  v.  Masters,^  2  B.  &  C.  490. 

(«)  It  is  sufficient  if  at  the  trial  the  plaintiff  prove  that  half  a  year's  rent  is  in  arrear,  although  he  has 
claimed  more  in  his  particular  of  demand.  Tenny  v.  Moody,^  3  Bing.  3.  A  tenant  may  save  the  forfeiture 
under  the  statute,  by  a  tender  of  the  rent.  If  at  the  time  of  service  of  the  declaration  the  tenant  be  ready 
to  pay  the  rent,  although  he  did  not  tender  it  when  it  became  due,  the  statute  gives  him  the  same  benefit  as 
if  it  had  been  tendered  at  the  lime.     Per  Holroyd,  J.,  Doe  v.  Shawcross,^'^  3  B.  &.  C.  756. 

(A)  (In  ejectment  founded  on  waste,  a  judge  is  not  authorized  to  instruct  the  jury  that  the  acts  com- 
plained-of  as  working  a  forfeiture,  have  that  effect  simply  because  done  without  the  permission  of  the  land- 
lord. The  question  should  be  submitted  to  the  jury  to  decide  whether  the  acts  done  were  in  truth  prejudicial 
to  the  plaintiff's  interest;  waste  being  that  which  does  a  permanent  injury  to  the  inheritance.  Jackson  v. 
I'ibbils,  3  Wend.  341.) 
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to  be  found,  and  he  has  a  right  to  enter  for  non-payment  (a),  serve  a  decla- 
ration in  ejectment,  or,  in  case  it  cannot  be  legally  served,  may  affix  it  to 
the  door  of  the  demised  messuage,  or  upon  some  notorious  place  on  the 
lands  comprised  in  the  declaration,  which  service,  or  affixing  of  declaration, 
shall  stand  instead  of  a  demand  and  re-entry.  Under  this  statute,  the  plain- 
tiff, after  proof  of  the  lease,  and  of  service  of  declaration  (6),  or  that  it  was 
affixed  as  the  statute  directs,  must  prove  that  there  was  not  sufficient  dis- 
tress upon  the  premises.  Proof  nuist  be  given  that  every  part  of  the  premises 
was  searched  (c).  Unless  the  tenant  prevent  such  search  by  locking  the 
door;  for  a  distress  which  cannot  be  made  without  a  trespass,  is  not  avail- 
able (d)  within  the  Act. 

Where  the  rent  was  due  on  Lady-day,  and  the  declaration  served  on  the 
6th  of  June,  and  by  the  lease  the  lessor  was  empowered  to  re-enter  in  four- 
teen days  after  the  time  for  payment,  evidence  that  the  plaintiff's  broker 
went  upon  the  premises  in  May  and  found  nothing  to  distrain  upon,  was 
held  to  be  presumptive  evidence  that  there  was  no  sufficient  distress  on  the 
2d  of  May,  the  day  of  the  demise  (c).  On  a  clause  not  to  assign  or  underlet, 
proof  of  occupation  of  the  premises  by  a  person  appearing  to  be  tenant,  is, 
it  is  said,  sufficient  jrrimu  facie  evidence  to  throw  it  on  the  defendant  to 
explain  the  nature  of  such  possession  {/). 

*By  the  stat.  11  G.  4  and  1  W.  4,  c.  70,  s,  36,  where  a  tenancy  ends  or  *424 
right  of  action  accrues  during  or  after  Hilary  or  Trinity  terms,  the  lessor 
may  at  any  time  within  ten  days  after  serve  a  declaration  in  ejectment  (the 
action  being  brought  in  any  of  His  Majesty's  Courts  at  Westminster)  enti- 
tled on  the  day  next  after  the  day  of  the  demise  in  the  declaration,  &c., 
provided  that  at  least  six  clear  days  notice  of  trial  be  given.  The  not  com- 
mencing the  action  within  ten  days  is  a  mere  irregularity,  and  cannot  be 
objected  at  nisi prius  (g). 

By  the  provisions  of  a  late  stat.  (h),  if  it  shall  appear  that  the  tenant  has  Damages, 
been  served  with  due  notice  of  trial,  the  landlord  may,  on  the  production  of 
the  consent-rule,  and  proof  of  his  title  to  the  whole  or  part  of  the  premises 

(a)  Where  the  proviso  was,  that  if  the  rent  was  in  arrear  twonty-one  days,  the  lessor  miorht  re-enter,  "al- 
though no  fortn.il  or  legal  dem.ind  shall  be  made  for  payment  thereof,"  it  was  held  that  the  landlord  was 
entitled  to  recover  without  either  demand  or  re-entry.  Doe  d-  Harris  v;  Masters,^  2  B.  &  C.  490.  Lease 
reserving  rent  payable  quarterly,  proviso  if  rent  be  in  arrear  twenty-one  days,  being  lawfully  demanded,  the 
lessor  may  re-enter,  five  quarters  being  in  arrear,  and  no  sufficient  distress,  the  lessor  may  re  enter  without 
demand  made.  Doe  v.  Alexander,  2  M.  &  S.  525.  Proviso  in  a  lease  for  the  determination  of  the  term  on 
non-payment  of  rent,  it  is  not  competent  to  the  lessee  to  determine  the  lease  by  non-payment  Reid  v. 
Parsons,^  2  Chitty's  R.  247. 

(i)  The  statute  says,  that  the  service  of  the  declaration  in  ejectment  shall  stand  in  the  place  of  the  de- 
mand and  re  entry;  and  the  service  of  declaration  has  relation  to  the  day  when  the  landlord  ought  to  have 
entered,  as  at  common  law.  And  therefore  it  is  no  ground  of  nonsuit  tliat  the  declaration  was  served  on  a 
day  subsequent  to  the  day  of  the  demise,  the  day  of  the  demise  being  subsequent  to  the  day  on  which  the 
lessor  ought  to  have  entered  at  common  law.     Doe  d.  Lawrence  v.  Shawcross,^  3  B.  &.  C.  754. 

(c)  Per  Heath,  J.,  Hereford  Summer  Assizes,  1800,  and  alterwards  by  the  Court  of  Exchequer.  See''  2 
B.  &,  B.  514.     Rees  v.  King,  2  B.  &,  B.  514;  Forest,  1.9. 

(d)  Per  Ld.  Tenterden  in  Doe  v.  Tyson,^  M.  &  M.  77. 

(e)  Doe  v.  Fuchau,  15  East,  2H6. 

(/)  Doe  d.  Hmdley  v,  Rickarby,  5  Esp.  C.  4.  Doe  v.  Williams,^  6  B.  &  C.  41.  And  the  declarations  of 
such  a  person  have  been  admitted  in  evidence.  But  see  Doe  v.  Payne^  1  Starkie's  C.  86,  where  it  was 
held  to  be  insufficient  to  prove  that  the  premises  were  in  possession  of  a  stranger,  who  said  that  they  had 
been  demised  by  another  stranger. 

( g)  Doe  v.  Brindleys  4  B.  &  Ad.  84. 

(^)  1  Geo.  4,  c.  87,  s.  2.  The  statute  applies  only  to  cases  where  the  term  has  come  to  a  natural  end,  or 
been  extinguished  by  a  regular  notice  to  quit:  where  the  tenant  had  surrendered  the  lease,  but  aflerwards 
refused  to  quit,  the  Court  refused  the  rule  calling  upon  him  under  the  statute  to  enter  into  the  recognizance. 
Doe  d.  Tindal  v.  Roe,^  2  B.  &  Ad.  922.  Notice  of  trial  must  be  proved  in  an  action  brought  in  the  coianty 
palatine  of  Lancaster.     Per  Holroyd  and  Park,  Js. 
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mentioned  in  the  declaration,  give  evidence  of  and  recover  the  mesne  profits 
which  shall  have  accrued  from  the  day  of  the  determination  of  llie  tenant's 
interest  down  to  the  time  of  the  verdict,  or  some  preceding  day  specially 
n)entioiied  therein. 
Evidence        It  is  a  general  rule,  that  a  tenant  shall  not  be  permitted  to  dispute  his 
for  the  de-  landlord's  title  (z)  (B),  nor  a  mortgagor  to  impeach  his  own  title  at  the  time 
fendant(.  ).^£  ^j^^  mortgage  (k).    Nevertheless  it  is  competent  to  a  tenant  to  show  that 
the  landlord's  title  has  expired  (/)  subsequently  to  the  demise.    And  as  the 
*425     *tenant  cannot  deny  the  landlord's  title,  neitlier  can  any  one  controvert  it 
who  claims  by  him.     A  third  person  cannot  defend  as  landlord  where  the 
tenant  came  into  the  possession  under  an  agreement  with  the  lessor  of  the 
plaintiff'  (which  has  expired),  and  paid  rent  to  him,  but  afterwards  dis- 
claimed (m). 

(i)  The  estoppel  of  a  tenant  exists  during  his  occupation  only;  during  that  he  is  not  permitted  to  deny  l)i3 
landlord's  title,  for  lie  has  a  meritorious  consideration.  A  tenant  under  a  tenant  for  life  cannot  dispute  the 
title  of  the  reversioner,  for  they  are  the  same  title  {Doe  v.  Whilroe,^  1  D,  &  R.  1);  neither  jean  a  tenant  dis- 
pute the  title  of  the  lessee  of  the  landlord.  Rennie  v.  Robinson,'^  1  Bing.  147.  So  it  B.,  claiming  under  A., 
demise  to  C.  for  a  year,  and  die,  and  A.  bring  ejectment  against  C,  the  hitter  cannot  dispute  the  title  of  A. 
Barwicke  v.  Thompson,  7  T.  R.  488.  See  Bryan  d.  Child  v  Vinewood,  1  Taunt.  208.  But  if  the  tenant  be 
ousted  by  a  title  paramount,  he  mny  plead  it.  Hayne  v.  Maltby,  3  T,  R.  438.  In  Doe  d.  Lowden  v.  Walson,^ 
2  Sturkie's  C.  230,  Lord  Ellcnborough  held  that  it  was  competent  to  a  sub-lessee,  in  an  ejectment,  to  shov? 
that  subsequently  to  the  under-lease  to  him  by  the  lessor  of  the  plaintiff,  tlie  latter  had  assigned  his  interest. 
In  Doe  V.  Clarke,  Peake's  Ev.  App.  45,  the  defendants  having  paid  rent  in  respect  of  cottages  which  were 
alleged  by  the  lessor  of  the  plaintitT  to  be  encroachments,  and  having  afterwards  disclaimed,  were  admitted 
to  disprove  the  prima  facie  evidence  of  riglit  arising  from  payment  of  rent.  Cor.  Bayley,  J.  Though  a 
tenant  set  up  an  adverse  claim  against  his  landlord,  he  may  still  defend  his  possession  under  the  lease.  Rees 
d.  Powell  V.  Kincr,  B'orrest,  19.     See  Appendix. 

(A:)  B.  N.  P.  110.  Lade  v.  Holford,  3  Burr.  1416.  A  tenant  cannot  set  up  the  title  of  the  mortgagee 
against  the  mortgagor  (per  Buller,  J.,  1  T.  R.  760).  A  tenant  cannot  insist  against  the  will  of  the  landlord 
that  his  own  act  amounts  to  a  forfeiture  {Doe  v.  Banckes,'^  4  B.  .&  A.  401).  Doe  v.  Whitroe,"^  Dovvl.  &  Ry. 
C.  1.  Doe  V.  JVf(7/s,5  2  Ad.  &  Ell.  17;  and  see  Doe  v.  Bnytup,^  3  Ad.  &  Ell.  188,  supra.  A  party  admitted 
to  defend  as  landlord  is  subject  to  the  same  estoppel  as  the  tenant  would  have  been  had  he  defended.  Doe  v. 
Mizem,  2  Mo.  &  R.  56.  The  widow  of  a  vendor,  under  an  agreement  that  he  shall  hold  for  life,  is  estopped 
after  his  death  from  setting  up  a  mortgage  against  the  alienee.  Doe  v.  Skirrow,''  7  Ad.  &  Ell.  157,  Where 
evidence  of  tenancy  consists  merely  in  showing  payment  of  rent  by  the  defendant  to  the  lessor  of  the 
plaintiff,  the  defendant  may  show  that  the  payment  was  to  him  merely  as  agent.  Doe  v.  Francis,  2  Mo.  &, 
71.  57. 

{I)  England  v.  Slade,  4  T.  R.  682.  Doe  v.  Ramsbotham,  3  M.  &  S.  516.  See  Doe  d.  Grundy  v.  Clarke, 
14  East,  488.  A  landlord  does  not  by  waiving  his  right  on  an  under  letting,  waive  his  right  on  any  under- 
letting.    Doe  V.  Bliss,  4  Taunt.  735. 

(;.i)  Doe  V.  Lady  Smyihe,  4  M.  &  S.  347.  Where  the  lessor  had  demised  mining  premises,  &c.  to  a  com- 
pany, of  which  he  was  also  a  partner,  and  who  had  paid  rent  to  him,  held  that  the  company  were  estopped 
from  disputing  his  title,  although  in  an  answer  to  a  bill  in  Chancery,  which  was  in  evidence,  he  had  admitted 
that  he  had  no  legal  title;  and  that  his  being  a  partner  was  no  objection  to  his  maintaiuing  the  ejectment. 
Francis  v.  Doe,  4  M.  &  W.  331. 

(A)  (But  a  notice  to  quit  at  the  end  of  a  year  certain,  is  not  waived  by  the  landlord's  permitting  the  de- 
fendant to  remain  in  possession  an  entire  year  after  the  expiration  of  the  notice,  notwithstanding  the  tenant 
held  by  an  improving  lease,  that  is,  to  clear  and  fence  the  land  and  pay  taxes.  Boggs  v.  Black,  1  Binn.  333. 
A.  by  his  attorney  executed  a  lease  to  B.  for  three  years,  and  after  the  expiration  of  the  term,  the  attorney 
gave  B.  permission  to  remain  in  possession  until  A,  was  heard  from.  It  was  held  that  B.  was  only  a  tenant 
by  sufferance,  and  was  not  entitled  to  a  notice  to  quit.  Jackson  v.  Fackhurst,  5  John.  R,  128.  A  distress 
made  for  rent  accrued  after  the  expiration  of  a  notice  to  quit,  is  a  waver  of  the  notice  not  to  be  qualified. 
Zouch  d.  Ward  v.  Willingale,     Supra.) 

(B)  (A  tenant  cannot  set  up  an  outstanding  title  in  a  third  person,  holding  directly  from  the  state,  in  an 
action  of  ejectment  against  him  by  his  landlord,  or  by  those  deriving  their  title  from  the  landlord.  Jackson 
ex  dem.  Cotton  v.  Harper,  5  Wend.  246.  Nor  will  he  be  permitted  to  show  that  the  landlord  has  acknow- 
ledged by  parol,  that  the  title  was  in  another.  Jackson  v.  Davis,  5  Cow.  123;  but  although  a  tenant  will  not 
be  permitted  to  gainsay  the  title  of  his  landlord,  yet  if  possession  was  not  obtained  from  the  landlord,  but 
from  another  wlio  falsely  represented  himself  to  be  the  owner,  it  is  competent  for  the  tenant  to  show  that  the 
plaintiff  was  not  the  owner  at  the  time  the  agreement  to  pay  the  rent  was  made,  or  liability  to  pay  it  ac- 
crued.    Gleim  v.  Rise,  6  Watts,  44.     {See  also  Miller  v.  B/tBrier,  14  Serg.  &  R.  382.|     Whether  there 
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The  defendant  may  prove  in  answer,  a  tender  at  any  time  on  the  last 
day  for  the  payment  of  the  rent  (n),  or  a  waver  of  the  forfeiture  by  the 
receipt  of  rent  subsequently  due  (o),  or  by  giving  advice  to  a  purchaser  to 
purchase  the  term  (/>),  provided  the  landlord  had  notice  of  the  forfeiture; 
and  reasonable  evidence  ought  to  be  given  that  he  had  such  notice  (q)-,  such 
receipt  of  subsequent  rent  will  not  set  up  a  void  lease  for  years  (r).     But  Waver  of 
as  a  lease  for  life  cannot  be  avoided  without  entry,  the  acceptance  of  sub- ^'"'^^'^"'■^-  ~ 
sequent  rent  without  entry  will  restore   the  lease  (.v).     So  the  defendant 
may  show  a  confirmation  by  the  remainder-man,  of  a  lease  by  a  tenant  for 
life  (f).    If  the  defendant  rely  on  a  waver  by  the  landlord  of  his  noticeto  quit, 
by  the  acceptance  of  subsequent  rent  (u),  it  is  a  question  of  fact  for  the  jury, 
whether  it  was  paid  *as  rent,  and  received  as  such,  or  merely  as  a  compensa-     *426 
tion  for  damage  (v).     He  may  show  that  the  landlord  has  distrained  {x) 

(71)  Co.  Litt,  201,  202,  a. 

(o)  Goodright  v.  Davis,  Cowp.  803.  3  Rep.  64;  2  T.  R.  425;  Co.  Litt.  201.  Goodright  v.  Cordwent,  6 
T.  R.  219.  Fryett  d.  Harris  v.  Jejferys,  1  Esp.  C.  393.  Forfeiture  by  using  rooms  in  a  particular  manner 
is  not  waived  in  case  of  continued  user  after  acceptance  of  rent.     Doe  v.  Woodbridge,^  9  B.  &  C.  376. 

(p)  Doe:  d.  Sore  v.  Eykins,^  1  C,  &  P.  154.  Secus  where  thie  party  has  an  annuity  secured  on  tiie  pre- 
mises, and  the  advice  is  merely  "to  take  to  them."  Ihid.  So  it  is  said,  that  though  there  be  no  release 
from  or  dispensation  with  the  covenant,  yet,  if  llie  conduct  of  the  lessor  be  such  (when  in  possession  of  both 
parts  of  the  lease)  as  to  induce  a  reasonable  and  cautious  lessee  to  suppose  that  he  was  doing  all  that  was 
necessary  or  required  of  him  in  insuring  in  his  own  name,  and  not  in  his  own  name  and  that  of  the  lessor, 
he  cannot  recover  as  for  a  forfeiture.     Doe  d.  Knight  v.  Rowe?  1  R.  &  M.  343. 

(9)  Cowp.  803.     Roe  v.  Harrison,  3  T.  R.  425.     PennanVs  Case,  3  Rep.  64,  b.;  1  Will.  Saund.  287,  c. 

(r)  Co.  Lilt.  215;  Will.  Saund.  287;  3  Rep.  U;  Willes,  176.  See  Doe  v.  Danckes,^  4  B.  &  A.  401.  Reid 
V.  Parsons,^  2  Chitty's  R.  247.  Where  a  lease  for  years  is  conditioned  to  be  void  for  the  benefit  of  the  lessor, 
it  is  voidable  only  at  his  election.  Doe  v.  Banckes,'^  4  B.  &  A.  401.  Reed  v.  Farr,  6  .M.  &,  S.  121.  And 
though  it  be  provided  that  a  lease  or  leases  for  lives  shall  be  void  for  breach  of  covenant,  and  that  it  shall  be 
lawful  for  the  lessor  to  re-enter,  &c ,  it  is  voidable  only.  Arnsby  v.  Woodward,^  6  B.  &  C.  519.  Roberts 
V.  DavyJ  4  B.  &  Ad.  664.  So  if  the  condition  be  that  the  lessor  shall  re-enter.  Goodright  v.  Davids, 
Cowp.  804. 

(s)  2  Will.  Saund.  287;  Co.  Litt.  211,  b.;  Co.  Litt.  215,  a.;  3  Rep.  64. 

it)  The  defendant  held  under  a  lease  from  a  teniint  for  life,  containing,  besides  the  money  rent,  certain 
duties  to  be  |)erformed  by  the  tenant,  inter  alia,  of  carrying  three  loads  of  culm  from  the  pits  to  the  lessor's 
dwelling-house  yearly;  sliortly  after  the  death  of  the  tenant  for  life,  at  Michaelmas,  the  lessor  of  plaintiff, 
as  the  next  remainder-man,  desired  his  servant  to  go  and  look  for  carts  to  bring  home  culm,  and  he  went  to 
the  defendant,  and  also  to  the  other  tenants,  who  accordingly  carried  a  load  to  the  house  mentioned  in  the 
lease,  and  in  the  May  following  the  defendant  also  sent  two  loads,  which  were  received,  as  well  as  from  other 
tenants;  held,  that  whether  the  lease  were  valid  or  not,  it  was  properly  left  to  the  jury  to  say,  whether  the 
culm  was  carried  by  the  defendant  and  received  by  the  lessor  of  pluinliff  after  his  title  accrued,  in  the  way 
of  rent,  under  the  reservation  to  that  effect  in  the  lease;  and  the  Court  refused  to  disturb  their  decision  that 
it  was  so  carried  and  received.  Doe  d.  Tucker  v.  Morse,^  1  B.  &  Ad.  365,  And  see  Doe  v.  Watts,  7  T.  R. 
83.     See  Index,  tit.  CoiNfirmation. 

{v)  Where  a  provision  avoided  the  lease  in  case  of  repairs  omitted  three  months  after  notice,  and  notice 
was  given  on  the  1st  of  January,  the  receipt  of  rent  due  on  the  25th  of  March  is  no  waver.  Doe  v.  Brind- 
ley,^  4  B.  &  Ad.  84.  The  right  of  re-entry  is  not  waived  by  distraining  for  the  rent,  for  the  non-payment 
of  which  the  lease  became  forfeited;  for  (although  it  was  otherwise  at  common  law)  the  statute  gives  the 
right  to  eject  only  in  the  case  where  there  is  no  sufficient  distress.  Brewer  v.  Eaton,  3  Doug.  231;  6  T.  R. 
220. 

(«)  Doe  V.  Batten,  Cowp.  243;  2  H.  B.  312.     Goodright  v.  Cordwent,  6  T.  R.  219.     Goodright  v.  Davis, 

Cowp.  803.     Sykes  d.  Murgatroyd  v. ,  1  T.  R.  161,  n.     Note,  that  in  the  case  of  Doe  \.  Batten  a  receipt 

was  given  as  for  rent,  in  order  to  deceive  the  landlord.     Per  Wilson,  J.,  1  H.  B.  312. 

(x)  Zouch  V.  Willingall,  1  H.  B.  31 1.  Doe  d.  Taylor  v.  Johnson}'^  1  Starkie'sC.  411.  Secus,  if  he  distrain 
for  rent  due  before  the  expiration  of  the  notice.  Ibid,  and  Brewer  v.  Eaton,  6  T.  R.  220.  A  payment  of 
rent  for  a  quarter  ending  after  the  expiration  of  a  notice  made  to  the  landlord's  bankfer  without  special  au- 
thority, and  without  evidence  that  the  money  had  come  to  the  landlord's  hands,  is  no  waver,  although  the 
rent  was  usually  paid  to  that  banker.  Doe  v.  Calvert,  2  Camp.  387.  Under  a  provision  for  re-entry  in  case  of 
rent  in  arrear  for  twenty-one  days,  the  lessor  distrained  within  the  twenty-one  days,  but  remained  afterwards 
in  possession;  and  Lord  Ellenborough  held  that  the  forfeiture  was  not  waived.  Doe  v.  Johnson^  1  Starkie's 
C,411. 

is  a  tenancy  or  not,  is  matter  of  fact,  and  the  defendant  may  produce  parol  evidence  to  disprove  the  exist- 
ence of  it.    Jackson  ex.  dein.  Van  Allen  v.  Vosburgh,  7  John.  R.  186.) 
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for  subsequent  rent,  or  brought  covenant  (y)  (A),  or  recovered  for  use 
and  occupation  (z),  or  brought  any  other  action  for  the  rent  {a).  But  the 
merely  lying  by  with  knowledge  of  a  forfeiture  is  no  waver  (6);  an 
agreement  to  allow  the  tenant  more  than  the  three  months  time  to  repair 
expressed  in  the  proviso,  is  a  suspension,  not  a  waver  of  the  forfeiture  (c). 
Where  the  breach  which  is  the  cause  of  forfeiture  is  a  continuing  one,  the 
receipt  of  rent  after  one  breach  is  no  waver  of  a  subsequent  breach  by 
using  rooms  in  a  manner  prohibited  by  the  lease  [d). 

But  if,  after  the  expiration  of  a  notice  to  quit,  the  landlord  gives  the 
tenant  a  fresh  notice  that  unless  he  quit  in  fourteen  days  he  will  be  required 
to  pav  double  value,  the  second  notice  is  no  waver  of  the  first  (e). 

A  second  notice  to  quit  on  a  subsequent  day  is  a  waver  of  the  first  no- 
tice (/).  Where  a  tenant  for  years  levied  a  fine,  and  the  reversioner  granted 
the  reversion  without  taking  advantage  of  the  forfeiture,  it  was  held  that 
ejectment  could  not  be  maintained  on  the  demise  either  of  the  grantor  or  of 
the  grantee  {g).  It  is  in  general  a  good  defence  to  show  that  the  lessor  of 
the  plaintiff  has  recognized  a  legal  possession  by  the  defendant  as  tenant, 
by  the  receipt  of  rent  from  him  for  a  time  subsequent  to  that  on  which  the 
alleged  title  of  the  lessor  of  the  plaintiff  accrued,  or  by  bringing  an  action 
*427  of  covenant  for  such  *rent  [d).  Where  a  tenant  for  life  made  a  lease,  which 
was  void,  and  a  subsequent  tenant  for  life  received  rent  from  tlie  lessee  the 
defendant,  it  was  held  that  this  was  such  a  recognition  of  a  lawful  posses- 
sion by  the  defendant  that  ejectment  could  not  be  maintained  against  him 
without  notice  to  quit  (e).  But  where  the  rent  is  not  received  as  between 
landlord  and  tenant,  but  is  attributable  to  another  consideration,  such  re- 
ceipt is  not  evidence  of  a  recognition  of  a  legal  possession  [f)\  and  there- 
fore the  receipt  of  a  nominal  rent  from  one  ascesitii  que  i^/e,  after  the  death 
of  the  tenant  for  life,  is  not  sufficient  to  entitle  the  widow  of  the  former  to 
notice  to  quit  [g).  / 

(y)  Crompion  v.  Minshull,  Easter,  33  G.  2.  Runn.  Ej.  80.  Where  the  lease  contained  a  general  cove- 
nant to  repair,  and  a  covenant  to  repuir  on  three  month's  notice,  and  the  lessor  gave  notice  to  repair  forth- 
with, it  was  held  to  be  no  waver  of  the  breacii  of  the  general  covenant.  Doe  v.  Paine,  2  Camp.  520.  But 
in  such  case  a  notice  to  repair  in  three  montlis  is  a  waver  of  the  breach  of  the  general  covenant,  and  pject- 
ment  dnes  not  lie  imlii  the  expiration  of  the  three  months.  Doe  \,  Meux,^  4  B.  &C.  606.  And  see  Doe  v. 
Lewis?  .')  Ad.  &  Ell.  277.     Doe  v.  Miller,^  2  C.  &  P.  348. 

(2)  Birch  V.  WrisH,  1  T.  R.  387.  (o)  Roe  v.  Minshull,  B.  N.  P.  76. 

(b)  Doe  V.  AllerCS  Taunt.  78.  (c)  Doe  v.  Brindley,'^  4  B.&  Ad.  84. 

(rf)  Doe  v.  Woodbridge,^  9  B.  &.  C.  376.  But  where  forfeiture  by  insolvency  is  waived  by  acceptance  of 
rent  from  the  insolvent  after  his  discharge,  the  non-payment  of  a  scheduled  debt  to  the  lessor  is  not  a  con- 
tinuing insolvency.     Doe  v.  Rees,^  4  Bing.  N.  C.  384. 

(e)  Doe  V.  Si  eel,  3  Can^p.  C.  117. 

(/)  Doe  v.  Palmer.  16  East,  53,  n.;  and  see  Doe  d.  Scolt  v.  Miller,^  2  C.  &  P.  348.  Secus,  if  under  the 
circums-tances  the  tenant  could  not  understand  the  second  notice  as  aniounting  to  a  waver  of  the  first  {Doe 
V.  Humphreys,  2  East,  237).  Where  a  landlord  gave  notice  to  quit,  and  after  the  expiration  of  that  notice, 
gave  nolice  to  quit  or  pay  double  rent,  the  second  notice  was  held  to  be  no  waver  of  the  firsl,  or  of  the  double 
rent  to  which  the  plaintiff  was  entitled  under  it.  Messenger  v.  Armstrong,  1  T.  R.  53.  Doe  v.  Steel,  3  Camp. 
]  15,  So  where  no  notice  to  quit  was  necessary.  Doe  v,  Inglis,  3  Taunt.  54.  A  mere  promise  not  to  turn 
the  tenant  out  unless  the  premises  were  sold,  the  premises  being  afterwards  sold,  is  no  waver  of  the  notice, 
and  the  tenant  refusing  to  quit  after  the  sale,  is  a  trespasser  from  the  expiration  of  the  notice.  Whiteacre 
V.  Symonds,  10  Kast,  13. 

{g)  Fenn  v.  Smart,  12  East,  444,  [and  Mr.  Day's  notes.] 

(</)  Supra,  notes  (x)  and  (y). 

(e)  Denn  v.  Rawlins,  10  East,  261.     Doe  v.  Watts,  7  T.  R.  83. 

(/)  3  East,  260.  (g)  Right  v.  Bawden,  3  East,  260. 

(A)  (Under  the  plea  of  "  not  guilty,"  the  defendant  in  ejectment  may  prove  that  the  plaintiff  was  dead 
at  the  time  when  the  suit  was  instituted.  Patterson  v.  Brindle,  9  Watts,  98.  And  in  support  of  his  pos- 
session, he  may  give  in  evidence  any  matter  which  could  have  operated  as  a  bar,  if  pleaded  by  him  by  way 
of  estoppel  to  a  real  action,  brought  for  the  recovery  of  the  same  premises,  or  to  an  action  of  trespass, 
brought  to  try  the  right  to  the  same  properly.     Wood  v.  Jackson,  8  Wend.  35.) 
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A  notice  may  be  waived  by  the  tenant  who  gives  it,  as  well  as  by  the 
landlord.  Where  the  tenant  continued  in  possession  after  the  expiration 
of  the  notice,  it  was  held  to  be  a  question  for  the  jury  whether  he  meant  to 
waive  the  notice,  or  continue  the  possession  in  the  exercise  of  a  right  sup- 
posed to  exist  by  custom  (A). 

9.  The  proof  of  the  execution  of  the  deeds  (i)  by  the  mortgagor,  who  is  By  mort- 
in  possession  of  the  premises,  is  usually  concUisive  against  him,  since  he  gagor. 
cannot  set  up  a  title  inconsistent  with  his  own  deed  (k).  And  the  receipt 
of  isiterest  as  such  since  the  date  of  the  demise  is  no  recognition  of  a  lawful 
possession  by  the  mortgagor  or  his  tenant,  to  make  a  demand  necessary  (/). 
But  if  a  third  person  be  defendant,  it  is  necessary  to  prove  that  the  mort- 
gagor was  in  possession,  by  the  receiving  of  rents  or  otherwise,  at  the  lime 
of  the  mortgage  (m)  (A).  And  where  the  defendant  claims  as  tenant  to 
the  mortgagor  under  a  lease  prior  to  the  mortgage,  a  regular  determination 
of  the  tenancy  by  a  notice  to  quit,  must  be  proved  (/i).  But  where  the 
mortgagor  has  let  the  premises  subsequently  to  the  mortgage,  no  notice  is 
necessary  (o),  although  the  mortgage  was  assigned  to  the  lessor  after  the 
defendant  had  been  let  into  possession  (p),  unless  he  has  by  some  act  ac- 
knowledged a  tenancy,  as  by  the  receipt  of  rent  (^).     If  the  tenant  has  a 

(A)  Jones  v.  She.are,^  4  Ad.  &  Ell.  832. 

(i)  Doe  d.  Brislow  v.  Pegge,  1  T.  R.  760,  n.;  and  see  tit.  Deed;  Estoppel.  A  second  mortgagee,  who 
takes  an  assignment  of  a  lease  to  attend  the  inheritance,  and  has  all  the  title-deeds,  may  recover  against  the 
first  mortgagee  (not  having  had  notice  of  such  prior  mortgage).  Goodtitle  d.  Norris  v.  Morgan,  I  T.  R. 
755.  A  mortgagee  of  such  a  proportion  of  the  tolls  arising  from  a  turnpike  road,  and  of  the  toll-houses 
and  toll-gates  for  collecting  the  same,  as  the  sum  advanced  by  him  bore  to  the  whole  sum  raised  on  the 
credit  of  the  tolls,  may  maintain  ejectment,  notwithstanding  a  clause  in  the  Act  that  all  the  mortgagees 
shall  be  creditors  on  the  tolls  in  equal  degree.     Doe  d.  Barclay  v.  Booth,  2  B.  &.  P.  219. 

(k)  1  T.  R.  760.  Penke's  Ev.  313.  The  demise  may  be  laid  on  a  day  anterior  to  the  actual  determi- 
nation of  the  will.  Per  Buller,  J.,  in  Birck  v.  Wright,  I  T.  R.  383.  But  if  the  deed  contain  a  clause  that 
the  mortgagor  shall  remain  in  possession  until  default  in  payment,  the  demise  must  be  laid  on  a  subsequent 
day.     Wilkinson  v.  Hall,^  3  Bing.  N.  C.  508. 

(l)  Doe  v.  Cadwallader,^  2  B.  &  Ad.  473.  Rogers  v.  Humphries*  4  Ad.  &  Ell.  313.  Doe  r.  Hales,^  7 
Bing.  322.  But  nolice  by  the  mortgagee  to  the  mortgagor's  tenant  in  possession,  will  not  alone  create  a. 
tenancy  without  attornment.  Evans  v.  Elliott,  9  Ad.  &  Ell.  342.  An  agreement  that  the  mortgagor  may 
hold  till  such  a  day,  operates  as  a  re-demise  till  that  day.      Wilkinson  v.  JHall?  3  Bing.  N.  C.  508. 

(m)  Ibid.  (n)  Birch  v.  Wright,  1  T.  R.  379. 

(o)  Keech  v.  Bill,  Doug.  21;  3  East,  449.  (p)   Thunder  v.  Belcher,  3  East,  449. 

Iq)  Ibid,  and  Clayton  v.  Blakey,  8  T.  R.  3.  Where  the  mortgagor  after  the  mortgage  and  the  mortgagee 
applies  for  rent,  he  cannot  afterwards  recover  in  ejectment  on  a  demise  laid  on  a  day  previous  to  the  appli- 
cation. Doe  v.  Hales,^  7  Bing.  322,  and  5  M.  &  P.  132.  In  ejectment  by  a  mortgagee,  the  mere  fact  of  his 
having  received  interest  on  the  mortgage  down  to  a  day  later  than  the  day  of  the  demise  in  the  declaration, 
does  not  amount  to  a  recognition  by  him  that  the  mortgagor  or  his  tenant  was  in  lawful  possession  of  the 
premises  till  the  time  when  sucii  interest  was  paid,  and  consequently  is  no  defence  to  the  ejectment.  Doe 
d.  Rogers  and  Wife  v.  Cadwallader,^  2  B.  &  Ad.  473.  By  the  mortgage  deed  it  was  covenanted  that  in 
default  of  payment  on  the  day,  the  mortgagee  might  enter  and  proceed  to  sell,  &.C.;  held,  that  after  that  day 
the  mortgagee  was  in  the  situation  of  a  lessee  whose  term  has  expired,  and  no  notice  to  quit  was  necessary 
to  entitle  the  mortgagee  to  maintain  ejectment.  The  payment  of  interest  does  not  give  any  right  to  the 
possession  of  the  land,  as  payment  of  rent  would  do.  Doe  d.  Fisher  v.  Giles,^  5  Bing.  421,  and  see 
Partridge  v.  Beere,''  5  H.  &  A.  694.  Keech  v.  Hall,  Doug.  21.  Moss  v.  Gallimore,  lb.  282.  A  mortgagor 
remaining  in  possession  is  at  all  events  nothing  more  tiian  a  tenant  at  sulTerance,  and  is  liable  to  be  treated 
as  tenant  or  trespasser  at  the  option  of  the  mortgagee.  Doe  d.  Roby  v.  Maisey,^  8  B.  &  C.  767.  The 
mortgagee  is  entitled  to  the  growing  crops.  Birch  v.  Wright,  1  T.  R.  383;  secus  where  by  special  terms 
the  mortgagor  is  tenant  at  will.     Ex  parte  Temple,  1  Glyn  and  J.  216. 

(A)  (A  stranger  not  claiming  title  under  a  mortgage,  will  not  be  permitted  to  set  it  up  to  defeat  a  legal 
title.  Collins  v.  Torrey,  7  John.  R.  278.  And  though  no  regular  foreclosure  of  the  mortgage  be  shown,  yet 
the  assignee  of  the  mortgage  being  in  possession  may  protect  his  possession  by  it.  Jackson  v.  Minkler  et  al. 
10  John.  R.  4H0.  See  also  Phyfe  v.  Riley,  15  Wend.  248.  But  where  the  mortgagee  has  never  entered, 
and  there  has  been  no  foreclosure,  and  interest  has  not  been  paid  within  twenty  years,  a  mortgage  is  not 
a  subsisting  title.  Collins  v.  Torrey,  7  John.  R.  278.  Jackson  ex  dem.  Klock  v.  Hudson,  3  John.  R.  375. 
An  equitable  lien  or  mortgage  cannot  be  set  up  at  law,  as  a  legal  estate,  to  defeat  a  recovery  in  an  action  of 
ejectment.    Jackson  v.  Parkhurst,  4  Wend.  369.) 
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legal  title  to  *the  term,  the  lessor  of  the  plaintiff  cannot  recover,  although 
his  only  object  is  to  get  into  possession  of  the  rents  and  profits  (r). 

The  lessor  of  the  plaintiff  need  not  prove  any  notice  to  the  mortgagor  to 
give  up  the  possession,  or  any  previous  demand  of  possession  (,s). 

It  must  appear  that  the  title  accrued  by  the  mortgagor's  default,  before 
the  day  of  the  demise  laid  in  the  declaration. 

A  second  mortgagee  who  takes  an  assignment  of  a  term  to  attend  the 
inheritance,  and  has  the  title-deeds,  may  recover  against  the  first  mort- 
gagee (/). 
By  a  rec-  10.  Where  the  plaintiff  seeks  to  recover  land  as  rector  or  vicar,  he  must, 
tor,  &c.  unless  the  defendant  be  estopped  by  an  acknowledgement  of  tenancy  or 
otherwise,  prove  his  title.  Where  the  rector  has  been  instituted  and 
inducted  into  a  living,  proof  of  the  letters  of  institution  (w),  and  of  his 
induction,  by  which  he  acquires  the  corporeal  possession,  are  sufficient  evi- 
dence of  title,  without  proof  of  title  in  the  patron;  for  institution  and  induc- 
tion {v)  upon  the  presentation  of  a  stranger  is  sufficient  to  bar  the  rightful 
claimant  in  ejectment,  and  to  put  the  rightful  patron  to  his  quare  impe- 
dii(x);  and  the  plaintiff  need  not,  until  some  proof  has  been  given  to  the 
contrary,  prove  his  subscription  to,  and  reading  of,  the  thirty-nine  articles, 
and  his  assent  to  all  things  contained  in  the  book  of  common-prayer,  for  the 
law  will  presume  the  affirmative  where  the  negative  includes  a  crime  (y). 
Where,  however,  induction  has  not  followed  upon  institution,  it  seems  to 
be  necessary  to  prove  presentation  by  the  patron,  and  that  the  recital  of  a 
presentation  in  the  letters  of  institution  would  not  be  evidence  of  it  (z). 
Where  induction  or  possession  has  not  followed,  proof  of  a  verbal  presen- 
tation is  sufficient  (a):  but  it  has  been  said  that  the  patron  would  not  be 
*429  competent  to  *prove  this  right,  although  he  were  but  the  grantee  of  the 
avoidance  {b).  It  has  been  stated,  that  reputation  would  be  admissible  to 
prove  the  fact;  but  this  position  may,  with  reason,  be  doubted  (c).  Some 
evidence  is  of  course  necessary  to  show  that  the  property  sought  to  be  re- 
covered is  the  property  of  the  particular  church;  as  that  the  premises  were 
occupied  or  otherwise  enjoyed  by  the  preceding  incumbent.  Adverse  pos- 
session is  not  in  general  evidence  against  the  right  of  a  rector  or  vicar, 
unless  he  be  the  party  who  has  acquiesced  in  the  possession  (d).     An  in- 

(r)  Doe  V.  WJtarton,  8  T.  R.  2.  Aliter,  B.  N.  P.  96;  Doug,  23,  And  see  Doe  v,  Maisey,^  8  B,  &  C.  767. 
Doe  V.  Giles  2  5  Bin^.  420. 

(s)  Birch  v.  Wright,  1  T.  R.  279.  The  mortgagor  is  strictly  tenant  at  will  to  the  mortgagee.  Partridge 
V.  Beere,^  5  B.  &  A.  604.  The  levying  a  fine  by  the  mortgagor  will  not  render  an  actual  entry  necessary. 
Hall  V.  Doe,'^  5  B.  &  A.  687. 

(0  Goodtille  v.  Morgan,  1  T.  R.  755.  Right  d.  Jefferys  v.  Bucknell,^  2  B,  &  Ad.  278.  See  further,  infra, 
tit.  Estoppel. 

(u)  The  institution  may  be  proved  by  the  letters  testimonial  of  institution,  or  by  the  official  entry  in  the 
public  registry  of  the  diocese.  These  ought  to  record  the  time  of  institution,  and  upon  whose  presentation, 
Gibs.  Cod.  813,  and  seem  to  be  evidence  of  the  fact  of  presentation  so  stated,  where  induction  has  followed. 

(»)  Induction  may  be  proved  either  by  any  witness  who  was  present,  or  by  the  indorsement  on  the  man- 
date directed  by  the  Ordinary  to  the  Archdeacon,  or  by  the  return  to  the  mandate,  if  a  return  has  been 
made.     Chapman  v.  Beard,  3  Ans.  9i2.     2  Pliill.  Ev.  257. 

(x)  B.  N.  P.  105.  Doe  d.  Kirhyv.  Carter,^  1  Ry.  &  M.  237.  Heath  v.  Pryn,  1  Vent.  14. 

(y)  Monke  v.  Butler,  1  Roil.  R.  83.  Powell  v.  Millbank,  Blacks.  R.  851;  3  Wills.  355,  Williams  v.  East 
India  Co.  3  East,  199.     Sherard's  Case,  cited  2  Bl.  853. 

(z)  B.  N.  P.  105;  1  Vent.  15;  1  Sid.  426.  Letters  of  institution  of  a  party,  reciting  the  cession  of  his  pre- 
decessor, followed  by  induction,  are  evidence  of  the  cession.     Doe  v.  Carter,^  R.  &  M.  238. 

(a)  B.  N.  P.  105;  Co.  Lilt.  120,  a,  R.  v.Eriswell,  3  T.  R,  723.  A  presentation  by  a  corporation  must 
be  in  writing  under  the  common  seal;  Gibs.  Cod.  794.  A  corporation  cannot  present  the  head  of  the  corpo- 
ration.    Vin.  Ab.  tit.  Presentation. 

(6)  B.N.  P.  105,  (c)  Ibid. 

(d)  Doe  d.  Cooper  v.  Runcorn, ^  5  B.  &  C.  696.  Croft  v.  Howell,  Plowd.  538.  Stowel  v.  Zouch,  lb,  355, 
Barber  v.  Richardson,^  4  B.  &  A,  579. 
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cumbent  is  entitled  to  recover  glebe  lands,  althongh  the  current  year  of  a 
tenancy  created  by  his  predecessor  is  unexpired  (e).  A  rector  may  recover 
on  a  lease  avoided  by  his  own  non-residence  (/*);  so  on  his  own  demise  to 
a  spiritual  person  (g),  and  the  description  of  the  lessee  in  the  lease  is  evi- 
dence that  he  is  a  spiritual  person. 

A  resignation-bond  having  been  declared  simoniacal,  the  presentee  of  the 
Crown,  who  is  put  into  corporeal  possession  of  the  church,  on  the  avoid- 
ance, is  entitled  to  maintain  ejectment  against  the  former  incumbent  (h). 

II.  Where  the  lessor  of  the  plaintiff  is  a  tenant  in  common  (i),  co-par-By  joint- 
cener,  or  joint-tenant  with  the  defendant,  he  ought  to  be  prepared  with  the  *'^"^"^' '^'^• 
consent-rule,  to  show  that  the  ouster  has  been  admitted  (J);  and  it  seems 
that  if  the  defendant  mean  to  deny  the  ouster,  he  ought  to  enter  into  a 
special  consent-rule,  which  does  not  admit  the  ouster  (A?). 

The  bare  perception  of  the  whole  of  the  profits  does  not  amount  to  an  Proof  of 
ouster  (/);  although  such  perception  of  the  profits,  continued  for  a  great  °"®^'^''- 
length  of  time,  will  be  evidence  of  an  actual  ouster  (m),  for  the  mere  posses- 
sion supports  the  common  title;  and  a  bare  refusal  to  pay  over  his  share  of 
the  profits  to  a  tenant  in  common  is  not  sufficient  evidence  of  ouster  with- 
out a  denial  of  title;  but  if  upon  a  demand  of  possession  by  a  tenant  in 
common  the  co-tenant  refuse,  and  claim  the  whole,  it  is  evidence  of  an 
actual  ouster  (n). 

*The  payment  of  an  entire  rent  to  the  lessors  of  the  plaintiff  is  evidence     *430 
of  their  joint-tenancy  (o),  such  as  to  support  a  joint  demise  in  the  declara- By  joint- 
tion;  but  although  the  defenJant  prove  that  he  has  paid  an  entire  rent  to  a  tenants. 
receiver,  for  two  jointly,  for  which  the  receipts  stated  the  rent  to  be  duo  to 
the  two,  yet  they  may  recover  on  a  declaration,  stating  separate  demises  by 
the  two  of  the  whole  property,  for  by  the  several  demises  the  joint-tenancy 
is  severed  (p).  So  if  four  joint-tenants  jointly  demise,  such  as  have  given 
notice  to  quit  may  recover  on  separate  demises  [q).     A  notice  by  one  of 

(e)  Doe  d.  Kirby  v.  Carter,^  I  R.  &  M.  237,  cor.  Littledalc,  J.  Secus,  if  an  interval  (e.g.  of  nine  months) 
elapse  from  which  an  assent  to  the  continuance  of  the  tenancy  may  be  presumed,  Doe  d.  Capes  v.  Somer- 
ville  2  eE.&.C.  126. 

('/)  ^rogmorion  v.  Scott,  I  East,  467,  under  the  stat.  13  Eliz.  c.  20. 

(o-)  lb.  mider  the  st.24  H.  8,  c.  13,  s.  3. 

(,h)  Doe  V.  Fletcher  3  8  B.  &  C.  25;  2  M.  &  Ry,  206.     Doe  v.  Inglis,  3  Taunt. 

(i)  It  is  doubtful  whether  one  of  several  parceners  can  recover  in  ejectment,  on  a  forfeiture  of  a  lease  made 
by  the  ancestor.     Doe  v.  Lewis,*  5  Ad.  &  Ell.  177. 

(j )  Doe  d.  White  v.  Cuffe,  1  Camp.  173;  7  Mod.  39.  Oates  d.  Wigfatl  v.  Brydon,  3  Burr.  1895;  Runn. 
Ej.  195.     [See  Doe  v.  Roe,  1  Anst.  86.] 

(k)  Ibid,  and  Doe  d.  Gigner  v.  Roe,  2  Taunt.  397.  But  see  Doe  d.  Hellings  v.  Bird,  11  East,  49;  Salk. 
392. 

(Z)  Reading  v.  Rawstorne,  2  Ld.  Raym.  829;  Fairclaim  v.  Shackleton,  5  Burr.  2604.  The  tenant  in  com- 
mon  had  been  in  possession  of  the  whole  of  the  profits  for  twenty-six  years;  but  there  was  no  evidence  of 
his  havinof  actually  claimed  the  whole  estate,  and  he  had  been  admitted  to  one  moiety  only  of  the  land. 
And  see  Peaceable  v.  Read,  1  East,  568.  The  stat.  3  &  4  Will.  4,  c.  27,  s.  12,  provides  tliat  the  possession 
of  land,  profits,  or  rent,  by  one  or  more  as  coparcener,  joint-tenant,  or  tenant  in  common,  of  more  than  his 
or  their  undivided  shares  for  his  or  their  own  benefit,  or  that  of  any  other  than  the  party  entitled,  shall  not 
be  deemed  the  possession  or  receipt  of  the  latter.  This  it  is  said  has  made  no  difference  in  the  practice  in 
ejectment.  Per  Littledale,  J.  Bail  court,  M.  T.  1838;  Roscoe  on  Ev.  432;  and  see  Doc  v.  Home,  3  M.  & 
W.  333. 

(m)  Doe  d.  Fisher  v.  Prosser,  Cowp.  217. 

(n)  Doe  d.  Hellings  v.  Bird,  11  East,  49.  Doe  d.  Fisher  v.  Prosser,  Cowp.  217.  So  (se7nble)  where  three 
or  four  co-tenants  authorized  the  using  of  the  land  for  a  railroad.  Per  Parke,  B.,  Doe  v.  Home,  3  M.  & 
W.  333. 

(o)  Doe  d.  Clarke  v.  Grant,  12  East,  221.  Qu.  whether  receipts  given  by  an  agent  in  the  joint  names  of 
two,  will  be  evidence  of  a  joint-tenancy.     Doe  v.  Read,  12  East,  57. 

(p)  Doe  d.  Marsac  v.  Read,  12  East,  57.  Ejectment  will  lie  on  the  several  demises  of  three  joint-tenants. 
Doe  V.  Fenn,  3  Camp.  190,  cor.  Ld.  f:ilenborough.     Doe  d.  Paper  v.  Lonsdale,  12  East,  39. 

(?)  Doe  d.  Wayman  v.  Chaplin,  3  Taunt.  420.     Doe  v.  Read,  12  East,  57. 
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several  in  the  name  of  all,  is  suflicient  as  to  all  (r).     It  is  sufficient  for  a 
purchaser  under  the  sheriff  to  prove  the  writ  without  proving  the  judg- 
ment (s),  unless  he  be  the  judgment-creditor,  in  which  case  he  must  prove 
the  judgment  also  {(). 
Variance        IV.  Proof  must  be  giveu  of  the  subject-matter  sought  to  be  recovered, 
from  local  ^^^^  ^^  |(.g  j^^^^j  situation,  according  to  the  allegations  (A).     Houses  may  be 
tioa.  recovered  under  the  description  of  land,  for  they  are  mere  accessories  to  the 

land  (u).     Although  it  be  not  necessary  to  allege  the  land  to  be  situated  in 
a  township  or  parish,  yet  if  it  be  so  described,  a  variance  in  proof  will  be 
fatal  (v). 
Variance        If  it  appear  that  the  title  of  the  lessor  of  the  plaintiff  did  not  accrue  until 
from  the     ^^^^^  ^^^^  ^      ^^  ^j^g  demise  laid  in  the  declaration,  the  variance  will  be  fatal 

Qctnisc* 

(B)  (1);  but  a  demise  of  copyhold  lands  laid  between  the  times  of  the  sur- 
render and  admittance,  will  be  good,  for  the  title  relates  from  the  admit- 
tance to  the  surrender,  as  against  all  except  the  lord  (x). 
"^431  *A  demise  laid  by  the  heir  on  the  day  when  his  ancestor  died,  is  good;  for 
the  fiction  that  there  is  no  fraction  of  a  day,  is  not  allowed  to  prejudice  any 
party  (y).  So  where  the  ejectment  was  brought  by  a  posthumous  son,  and 
the  demise  was  laid  at  the  time  of  the  father's  death  (z).     No  variance 

(r)  Doe  V.  Summersett,^  1  B.  &  Ad.  185.  (s)  Doe  v.  Merless,  6  M.  &  S.  110. 

(t)  Doe  V.  Smiths  2  Starkie,  C  289. 

(u)  Ejectment  will  lie  by  the  owner  of  the  soil  for  land,  part  of  the  King's  highway,  or  for  an  acre  of  land 
described  as  land,  though  a  wall  and  park  and  part  of  a  house  be  on  it.  Goodtitle  d.  Chester  v.  Aimer,  1 
Burr.  133;  1  Ld.  Ken.  427.  In  Ireland,  ejectment  will  lie  for  so  many  acres  of  mountain  land,  1  Bro.  P. 
C.  74;  and  see  Cotiingham  v.  King,  1  Burr.  621.  The  action  does  not  lie  for  a  messuage  or  tenement;  but 
if  the  declaration  be  for  a  messuage  and  tenement,  the  Court  will  give  leave  to  enter  the  verdict  according 
to  the  Judge's  notes.  Goodtitle  v.  Otway,  8  East,  357.  See  Doe  d.  Bradshaw  v.  Plowman,  1  East,  441;  and 
Doe  d.  SteiDart  v.  Denton,  1  T.  R.  ,11.  The  action  is  not  maintainable  against  one  who  erects  a  stall  in  the 
street  without  leave  of  the  owner  of.tlie  soil;  the  proper  remedy  is  trespass.     Doe  v.  Cowley,^  1  C.  &,  P.  123. 

(b)  See  tit.  Variance.  Proof  th^t  the  place  where  the  house  stands  for  which  the  ejectment  is  brought  is 
watched  by  watchmen  of  the  parish  >whcre  it  is  alleged  to  be  situate,  is  prima  facie  evidence  of  its  situation 
in  that  parish.  Doe  v,  Welch,  4  Camp.  264.  If  the  premises  be  described  as  situate  in  the  parish  of  A. 
and  B.,  and  part  be  in  parish  A.,  part  in  parish  B.,  but  there  be  no  such  parish  as  A.  and  B.,  the  variance 
will,  it  seems,  be  fatal.  (Per  Parke,  B.)  Doe  v.  Edwards,  1  M.  &  M.  319;  but  leave  was  given  to  amend. 
Had  the  word  parishes  been  used  the  allegation  would  have  been  admissible,  lb.;  and  see  Goodtitle  v.  Walter, 
4  Taunt.  671;  Vol.  I.lit.  Variance. 

(x)  Holdfast  d.  Woollams  v.  Clapham,  1  T.  R.  600.  Doe  d.  Bennington  v.  Hall,  16  East,  208.  But  where 
the  devisee  of  a  copyhold  surrendered  to  the  use  of  the  will,  died  before  admittance,  his  devisee,  though 
afterwards  admitted,  could  not,  it  was  held,  recover  in  ejectment;  his  admittance  has  no  relation  to  the  sur- 
render, but  the  legal  title  remains  in  the  heir  of  the  surrenderor.  Doe  d.  Vernon  v.  Vernon,  7  East,  8. 
Doe  d.  Burrough  v.  Reade,  8  East,  353.  Where  the  lord  of  the  manor  by  copy  of  courtroll  granted  to  A. 
the  reversion  of  certain  premises  then  in  his  tenure  to  hold  to  B.  for  his  life,  immediately  after  the  death  of 
A;  it  was  held,  that  B.  on  the  death  of  J,,  might  maintain  ejectment,  having  acquired  a  perfect  legal  title  by 
the  grant  without  admittance.  For  an  admittance  is  necessary  in  those  cases  only  where  the  estate  passes 
from  tlie  surrenderor  to  the  lord,  and  then  from  the  lord  to  the  surrenderee  by  admittance;  when  it  passes 
immediately  from  the  lord  to  another  by  grant,  no  admittance  is  necessary.  And  in  analogy  to  the  case  of 
freehold,  a  reversion  may  be  granted  without  liberty  of  seizin.  Roe  d.  Cosh  v.  Loveless,  2  B.  &  A.  453.  An 
admittance  where  there  was  no  title  to  be  admitted,  as  in  the  case  of  an  administrator  de  bonis  non,  to  the 
grnntee  of  a  copyhold  per  autre  vie,  cannot  support  an  ejectment  as  on  a  grant  by  the  lord.  Zouch  v.  Forse, 
7  East,  188.  'i'here  can  be  no  special  occupant  of  a  copyhold,  the  freehold  being  in  the  lord.  lb.  Sniarlle  v. 
Penhallow,  6  Mod.  65;  1  Salk.  88;  2  Ld.  Raym.  994.  See  as  to  the  surrender  of  chambers  in  an  inn  of 
court,  Doe  d.  Worry  v.  Miller,  1  T.R.393. 

(y)  3  Wils.  274.  (z)  B.  N.  P.  105. 

(A)  {Leach  v.  Cooper's  Lessee,  Cooke's  Rep.  249.) 

(B)  {Boyd  V.  Barkley,  4  Dana,  227.) 

(1)  [Van  Alen  v.  Rogers,  1  Johns.  Cas.  281;  the  demise  must  bs  laid  at,  or  subsequent  to  the  time  when 
the  lessor's  riglit  accrued.  See  also  Bailey  S(  nl.  v.  Fairplay,  6  Binney,  454.  Where  there  was  no  period 
staled  in  the  declaration  for  the  commencement  of  the  term,  and  no  date  to  the  demise,  the  declaration  was 
held  bad  even  after  verdict.  Nukes  \.  Shaw,  Cam.  <St  Nor.  457.  Where  the  declaration  laid  the  demise,  Feb. 
1,  1801,  and  possession  under  it  "  afterwards  on  the  1st  January  last  aforesaid ;"  it  was  held  that  the  last 
words  might  be  rejected,  so  that  the  possession  would  appear  to  be  after  the  demise.  Brown  v.  Lutterloh, 
Cam.  &  Nor.  425.] 
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between  the  extent  of  the  lease  laid  in  the  declaration,  and  the  extent  of 
the  interest  of  the  lessor  of  the  plaintiff,  is  material,  for  the  lease  is  but  a 
fiction  (a). 

If  such  a  title  be  not  proved  as  would  enable  the  lessor  of  the  plaintiff  to 
make  such  a  demise  in  point  of  law  as  is  alleged  in  the  declaration,  the 
variance  will  be  fatal  (6);  and  therefore,  if  »^.  be  tenant  for  life,  with 
remainder  to  ^.,a  count  upon  a  joint  demise  by  td.  and  B.  cannot  be  sup- 
ported, for  it  is  not  the  lease  of  Ji.  and  B.,  but  the  lease  of  ^.  confirmed 
by  B.  (c).  So  a  count  upon  a  joint  lease,  by  tenants  in  common,  is  bad  (d). 
There  should,  in  such  case,  be  a  distinct  count  upon  the  separate  demise  of 
each  tenant  in  common,  or  they  should  join  in  a  lease  to  a  third  person,  who 
may  make  a  lease  to  try  the  title  (e)  (A).  But  joint-tenants  or  coparceners 
may  either  join  or  sever  (/). 

Where  the  demise  was  upon  a  joint  lease  by  the  husband  and  wife,  and 
proof  was  given  of  a  lease  made  by  a  third  person,  by  virtue  of  a  power  of 
attorney,  executed  by  both,  it  was  held  to  be  a  variance,  but  it  was  also 
held  that  the  power  of  attorney  was  void  as  to  the  wife  only,  and  that  the 
lessee  might  declare  on  a  lease  by  the  husband  alone  {g).  It  seems  that 
joint-tenants  may  make  several  demises  (A), 

Where  the  lease  is  alleged  in  the  declaration  to  be  by  deed  under  the  cor- 
poration seal,  it  is  unnecessary  to  prove  the  fact,  since  by  the  rule  the  lease 
is  admitted  as  stated  (^)  (1). 

Evidence  of  taking  tithes  oiily,  is  not  sufficient  to  prove  an  ouster  from 
a  rectory  (k). 

A  variance  in  the  fractional  amount  sought  to  be  recovered  will  not  pre- 
clude the  plaintiff  from  recovering  any  smaller  fraction;  if  the  declaration 
be  for  one-fourth  of  one-fifth  part,  and  he  prove  his  title  to  one-third  part 
of  a  fourth  of  a  fifth  part,  the  verdict  may  be  taken  accordingly  (/),  but  the 

(a)  Doe  d.  Shore  v.  Porter,  3  T.  R.  13;  Runn.  94. 

(6)  For  the  word  "  demise,"  wlieii  used  in  pleading,  is  to  be  taken  in  its  legal  sense;  3.  T.  R,  15;  2  Bl. 
1077;  5  Burr.  2604;  1  Wils.  1;  Moor,  682;  Cro.  Jac.  166;  1  Show.  342;  2  Wils.  232;  Cro.  Jac.  83;  1  Brown), 
39,  134.     But  see  below,  note  (d). 

(c)  6  Co.  14,  b.;  Woodfali'sLund.  &  Ten.  461;  Co.   Litt.  45,  a.;  Foph.  37. 

(d)  Cro.  Jac.  166;  I  Ins.  200:  2  Wils.  232;  12  East,  221.  Doev.  Errington,^  1  Ad.  &  Ell.  750;  and  see 
Vol.  I.  But^«.  whether,  as  a  lease  is  admitted  by  the  consent-rule,  a  lease  may  not  be  presumed  in  which 
each  demised  his  undivided  share.  See  Doe  v.  Read,  11  East,  57;  and  the  observations  of  Gibbs,  A.  G. 
[See  Phil.  Ev.  170,  171,  n.] 

(e)  2  Wils.  232. 

(/)  Doe  V.  Read,  12  East,  57.     Doe  v.  Fenn,  3  Cowp.  190. 
(g)  Yelv.  1;  2  Brownl.  248;  Cro.  Jac.  617;  Cro.  Car.  165,  contra, 
(h)  Doe  V.  Read,  12  East,  57.     [See  Milne  v.  Cummings,  4  Yeates,  577.] 

(i)  Per  Ashurst,  J.,  Farley  on  d.  Mayor,  S(c.  of  Canterbury  v.  Wood,  Runn.  150;  3  Esp.  C.  198. 
(A:)  Latch.  62;  Runn.  136. 

(Z)  1  Sid.  239;  1  Burr.  330.  [Santee  v.  Keister,  6  Binney,  36;  Sqvires  v.  Riggs,  2  Hayw.  150;  Den  v. 
Emns,  ibid.  222.] 

(A)  (It  has  now  become  immaterial  whether  tenants  in  common  declare  on  joint  or  separate  demises. 
Jackson  V.  Bradt,  2  Caines'  R.  169.  Barrett  v.  French,  1  Conn.  R.  354.  A  co-parcener  may  declare  in  eject- 
ment on  her  separate  demise.  Jackson  v.  Sample,  1  Johns.  C.  231.  [Where  a  declaration  contains  separate 
demises  from  several  lessors,  the  plaintiff  may  give  in  evidence  the  separate  titles  of  the  lessors  to  separate 
parts  of  the  premises  and  recover  accordingly.     Jackson  v.  Sidney,  12  Johns.  185. 

In  North  Carolina,  tenants  in  common  may  recover  on  a  joint  demise.     Doe  v.  Potts,  1  Hawkes,  469. 

In  Kentucky,  tenants  in  common  cannot  make  a  joint  demise.  Innis  v.  Crawford,  4  Bibb,  241.  On  a 
joint  demise,  the  title  must  be  joint,  or  the  plaintiff  cannot  recover.  Taylor  v.  Taylor,  3  Marsh.  19.  An 
ejectment  cannot  be  maintained  on  a  joint  demise  by  husbind  and  wife,  when  the  title  is  in  the  husband 
alone.  Tucker  v.  Vance,  2  Marsh.  458.  But  where  the  plaintiff  declares  on  separate  demises  by  two,  and 
fails  to  prove  title  in  one  of  the  moieties,  he  may  nevertheless  recover,  according  to  the  title  proved  in  the 
other  lessor.  Allen  v.  Trimble,  4  Bibb,  21.  A  declaration,  stating  that  the  lessors  jointly  and  severally  de- 
mised, is  supported  by  proving  a  tenancy  in  common.     Courteney  v.  Shropshire,  3  Littell's  Rep  266]. ) 

(1)  [In  ejectment  by  a  corporation,  the  court  will  presume  the  demise  to  have  been  under  their  corporate 
seal.     University  v.  Johnston,  I  Hayw.  375,  note.] 
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session. 


^verdict  cannot  be  taken  for  more  than  is  claimed  {m).     So  the  verdict  may 

be  for  any  quantity  of  land  less  than  that  specified  in  the  declaration  (n). 

Upon  a  demise  of  the  whole,  an  undivided  moiety  may  be  recovered  (o) 

(1).     In  general,  the  plaintitf  may  recover,  according  to  his  title,  so  much 

as  he  has  a  title  to,  where  he  declares  for  more,  but  not  more  where  he 

declares  for  less  (/>). 

Defend-  V.  The  plaintiff  must  prove  that  the  defendant  was  in  possession  of  the 

ant's  pos-    premises  m  question  at  the  time  of  bringing  the  action  {q)\  for  otherwise, 

if  the  plaintitf  could  prove  title  to  any  premises  answering  the  description 

in  the  declaration,  he  would  be  entitled  to  a  verdict  and  his  costs,  although 

the  defendant  never  intended  to  dispute  his  title  to  those  premises,  but  only 

his  title  to  others,  which  the  plaintiff  has  failed  to  prove  (r);  but  now,  by  a 

rule  of  the  Court  of  King's  Bench,  a  party,  on  being  admitted  to  defend  in 

ejectment,  must,  on  entering  into  the  common  rule,  specify  the  premises  in 

respect  of  which  he  intends  to  defend,  and  admit  that  they  are  in  his  own 

possession,  if  he  defends  as  tenant,  or  in  the  possession  of  his  tenant,  if  he 

defends  as  landlord;  and  undertake  to  admit  such  possession  on  the  trial  of 

the  cause  {s).     Where  there  is  any  doubt  as  to  the  identity  of  the  premises 

sought  to  be  recovered,  the  lessor  of  the  plaintitf  ought  to  produce  the 

rule  {t). 

433         *yj^  Where  two  persons  are  contending  for  the  possession,  who  are  to 

Cn'c''o'f     P'^y  ^^"^  "^  different  rights,  it  seems  that  the  landlord  is  not  a  competent 

witnesses,  wituess  to  prove  the  priority  of  demise,  in  an  action  of  ejectment.  As  where 

{m)  1  Burr.  330.     [Davies  v.  Whitesides,  J  Bibb,  510.] 

(n)  Cro.  Eliz.  13;  Yelv.  ]  14,  It  was  formerly  held,  that  upon  a  declaration  for  one  acre,  a  verdict  for 
half  an  acre  would  be  bad,  because  it  would  be  uncertain  of  wliich  half  the  plaintiff  was  to  have  execution. 
The  Court  will  not  on  the  trial  of  an  ejectment,  where  the  plaintiff  has  proved  his  title  to  a  verdict,  inquire 
as  to  the  metes  and  boundaries,  which  are  to  be  tried  more  properly  in  an  action  of  trespass.  2  Starkie's 
C.  477. 

(0)  Doe  V.  Wippel,  1  Esp.  C.  3G0.  Doe  v.  Fenn,  3  Camp.  190.  Roe  v.  Lonsdale,  12  East,  39.  The  Court 
will  not  try  a  question  of  metes  and  bounds  in  an  action  of  ejectment.     Doe  v.  Wilsov,'^  2  Starkie's  C.  477. 

(/))  Doe  d.  Burgess  V.  Purvis,  1  Burr.  326. 

(q)  Astlin  V.  Parkins,  2  Burr.  668;  and  per  Bayley,  J.,  Doe  d.  James  v.  Stanton,  2  B.  &  A.  371. 

(r)  See  Doe  v.  Cuff,  Camp.  173.  Smith  v.  Man,  B.  N.  P.  110;  1  Wils.  220.  Goodrinht  v.  Rick,  7  T.  R, 
..^7.  Fenn  v.  Wood,  1  B.  &.  P.  573.  But  see  Jesse  v.  Bacchus,  Runn.  293.  Fenn  v.  Cooke,  3  Camp.  512. 
Doe  V.  Alexander,  3  Camp.  516.  But  tiie  plaintiff  is  entitled  to  recover,  although  the  defendant  in  possession 
is  the  servant  of  another.  Doe  d.  Cuff  v.  Stradling,'^  2  Starkie's  C.  187.  It  is  sufficient  that  the  defendant 
has  the  visible  occupation  of  the  premises,  and  it  is  not  necessary  that  he  should  have  such  an  interest  as 
would  enable  him  to  maintain  trespass.  Doe  d.  James  v.  Stanton,  2  B.  &.  A.  371.  Where  the  defendant  on 
being  served  with  the  declaration  (not  on  the  premises),  answered  as  tenant  in  possession,  and  it  appeared 
that  he  sold  coals  on  the  premises  as  servant  to  the  proprietor  of  the  premises  (a  coal-wharf);  it  was  held, 
that  the  plaintiff  was  properly  nonsuited.     Ibid, 

(s)  See  the  rule,  4  B.  &  A.  196.  It  is  there  recited  that  plaintiffs  have  frequently  been  nonsuited  in  eject- 
ment for  want  of  proof  of  the  defendant's  possession,  contrary  to  the  true  intent  and  meaning  of  the  con- 
sent-rule. It  is  therefore  ordered,  "  That  from  henceforth,  in  every  action  of  ejectment,  the  defendant  shall 
specify  in  the  consent-rule  for  what  premises  he  intends  to  defend,  and  shall  consent  in  such  rule  to  confess 
upon  the  trial  that  the  defendant  (if  he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his  tenant) 
was,  at  the  time  of  the  service  of  the  declaration,  in  the  possession  of  such  premises;  and  that  if  upon  the 
trial  the  defendant  shall  not  confess  such  possession,  as  well  as  lease,  entry  and  ouster,  whereby  the  plaintiff 
shall  not  be  able  further  to  prosecute  his  suit  against  the  said  defendant,  then  no  costs  shall  be  allowed  for 
not  further  prosecuting  the  same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff  in  that  case  to  be 
taxed."  Before  this  rule,  it  was  held,  that  on  ejectment  against  several  defendants,  the  lessor  might  recover 
from  each  severally  the  tenement  in  his  several  occupation.     Doe  v.  Clarke,  Peake's  Ev.  App.  45. 

(0  Doe  d.  Lamhle  v.  Lamhle,  1  M.  &  M.  237.  But  see  where  there  is  no  doubt  as  to  the  identity  of  the 
premises  sought  to  be  recovered  and  those  for  which  the  tenant  defends,  the  lessor  of  the  plaintiff  is  not  re- 
quired to  produce  the  consent-rule.     Doe  d.  Greaves  v.  Roby,^  2  B.  &  Ad.  948. 

(1)  [In  Maryland  and  North  Carolina,  where  an  entirety  is  demanded  in  ejectment,  there  cannot  be  a  re- 
covery of  an  undivided  part — the  nature  of  such  recovery  being  considered  different  from  that  of  the  claim. 
Carroll  v.  Norwood,  1  Har.  «St  J.  463,  note.  Young  v.  Drew,  1  Taylor,  119.  Secus,  in  Kentucky.  Gist  v. 
Robinet,  2  Bibb,  2.     Ward  v.  Harrison,  ibid.  304.     Larue  v.  Slack,  4  Bibb,  358.] 
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Ji.  the  landlord  demises  to  ^.,  and  afterwards  to  C,  and  the  latter  demises 
to  Z).,  against  whom  B.  brings  ejectment,  A.  is  not  competent  to  prove  the 
demise  to  B.,  for  the  effect  would  be  to  change  the  possession  [u).  But  if 
in  such  case  no  rent  be  reserved  (y),  or  if  the  question  arose  on  an  action  of 
covenant  brought  by  C.  against  D.,  then  A.  would  be  competent  to  prove 
the  priority  of  the  demise  to  B.\  for  the  result  would  not  alter  the  posses- 
sion, and  the  verdict  would  not  be  evidence  afterwards,  either  for  or  against 
Ji.  the  landlord  {lo).  So  in  ejectment  by  one  claiming  as  heir  of  J5.,  the 
son  of  an  elder  brother  oi  B.  is  a  competent  witness  for  the  defendant  to 
show  a  better  title  in  himself;  if  the  defendant  succeeds,  the  witness  will  not 
be  benefited;  if  the  plaintiff  succeeds,  iiis  obtaining  possession  will  not  injure 
the  witness,  unless  the  defendant  be  his  tenant  [x)  (A). 

Where  the  party  in  possession  would  be  liable  for  mesne  profits  if  the 
lessor  of  the  plaintiff  should  succeed,  he  is  an  incompetent  witness  for  the 
defendant  (y). 

A  remainder-man,  after  a  tenant  in  tail,  is  not  a  competent  witness  for 
the  tenant  in  tail,  on  ejectment  for  the  entailed  property;  for  he  would 
acquire  a  vested  interest  (z). 

An  executor  in  trust  may  be  a  ^vitness  with  respect  to  the  estate,  as  to 
prove  the  sanity  of  the  testator  («).  So  where  a  grantee  is  a  bare  trustee, 
he  is  competent  to  prove  the  execution  of  the  deed  to  himself  (6).  A  co- 
defendant  is  hot  a  con)petent  witness  (c). 

r«)  Per  Duller,  J.,  in  Bell  v.  Harwood,  3  T.  R.  308,  and  Fox  v.  Swann,  Sty.  482.  Smith  v.  Chambers, 
4Esp.C.164. 

(«)  Per  Duller,  J.,  in  Bell  v.  Harwood,  3  T.R.  308. 

{to)  Bell  V.  Harwood,  3  T.  R.  308.    See  also  Rex  v.  Woodland,  1  T.  R.  261;  and  Fox  v.  Swann,  Sty.  482. 

(x)  Doe  V.  Clarke,^  3  Ring-.  N.  C.  429;  and  see  Doe  v.  Maisey,^  1  B.  &  Ad.  439;  5  B.  &  C.  335.  Rees  v. 
Walters,  3  M.  &  W.  527.  As  to  the  competency  of  creditors,  executors,  &.c.  of  a  testator  to  prove  a  will, 
see  the  stat.  7  Will.  4  «fe  1  Vict.  c.  26.— Will. 

(y)  Doe  V.  Preece,^  4  C.  &  P.  556.  (2)  Doe  v.  Tyler,*  6  Bing.  394. 

(«)  1  Mod.  107;  Doug.  139, 141;  4  Burr.  2254.  (6)  1  P.  Will.  287, 290. 

(c)  Dormer  v.  Fortescue,  Runn.  250.    Doe  v.  Green,  4  Esp.  C.  198. 

(A)  In  an  action  of  ejectment,  it  is  not  a  valid  objection  to  the  competency  of  a  witness  called  by  the 
plaintiff,  that  he  is  one  of  the  defendants,  if  he  was  merely  made  a  defendant  because  he  lived  on  the  land. 
Hain  v.  Martin,  5  Watts,  179.  Patterson  v.  Hagerman,  2  Yeates,  163.  But  see  Jackson  v.  Hills,  8  Cow.  290. 
He  is  incompetent  if  liable  in  any  event  for  mesne  profits.  Boyer  v.  Smith,  5  Watts,  65.  A  grantor 
with  a  covenant  of  warranty  is  a  competent  witness  for  his  grantee  in  an  action  of  ejectment  brought  by 
him  for  tiie  recovery  of  the  possession  of  tho  premises  conveyed,  the  liability  of  the  grantee  attaching  only 
in  case  of  an  eviction  after  possession  obtained.  Jackson  v.  Rice,  3  Wend.  180.  Burns  v.  Lyon,  4  Walts, 
363.  But  a  cestui  que  trust  is  not  made  a  competent  witness  by  an  assignment  of  all  his  interest  in  the  land 
to  a  third  person,  who  stipulated  to  pay  all  the  costs  which  had  accrued,  and  which  should  accrue  in  the 
action,  without  the  right  to  reclaim  the  same  in  any  event.  Nothing  short  of  an  actual  payment  and  deposit 
of  the  money  in  Court  will  render  him  competent.  Campbell  v.  Galbreath,5  Watts,  423.  Nor  is  a  defendant 
a  competent  witness  for  his  co-defendants  although  in  point  of  amount  he  has  a  greater  interest  in  the  plain- 
tiff's recovery.  Lies  v.  Stub,  6  Watts,  48.  In  an  action  of  ejectment  to  recover  a  tract  of  land  purcliased 
at  sheriiT's  sale  by  the  defendant,  on  the  ground  of  a  fraud  practised  by  him  in  making  the  purshase,  after 
proof  of  the  fraud,  it  is  competent  to  give  evidence  that  other  persons  were  prevented  from  bidding,  by  the 
alleged  fraudulent  act  of  the  defendant,  M'Kennan  v.  Pry,  6  Watts,  137.  In  an  action  of  ejectment,  the 
field  notes  of  a  deputy  surveyor,  who  is  dead,  containing  a  memorandum  of  the  name  of  the  person  for 
whom  the  survey  was  made,  and  of  the  payment  of  the  expenses  of  making  it,  are  competent  evidence. 
Galbraith  v.  Elder,  8  Watts,  81.  So  also  a  verdict  and  judgment  or  a  nonsuit  in  a  former  trial  between  the 
same  parlies  for  the  same  land.  Koonsv.  Hartman,  7  Watts,  20.  The  books  found  in  the  commissioner's 
office  are  official  documents,  and  competent  evidence  in  an  action  of  ejectment  for  unseated  land  sold  for 
taxes.  So  also  is  a  receipt  of  the  treasurer  for  the  surplus  bond  required  of  the  purchaser  by  the  act  of  As- 
sembly. Fager  v.  Campbell,  5  Watts,  287.  A  return  of  survey  made  after  suit  brought  is  competent  evi- 
dence for  a  defendant  in  ejectment.  In  this  respect  there  is  a  difference  between  a  plaintiff  and  a  defendant; 
the  former,  to  entitle  him  to  recover,  must  establish  his  title  to  have  existed  before  he  commenced  his  action; 
but  the  latter  may  prevent  a  recovery  by  proof  of  facts  occurring  subsequently.  Galbreath  v.  Elder,  8 
Watts,  81.) 
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A  tenant  is  not  competent  to  defend  his  landlord's  possession  {d).  Where 
primd  facie  evidence  has  been  given  against  the  defendant,  a  witness  is 
incompetent  to  prove  ihat  he  himself  is  tlie  real  tenant,  and  that  the  de- 
fendant is  but  his  baiUfF(e). 

A  lessor  of  the  plaintiff  cannot,  it  seems,  be  called  as  a  witness  by  the 
defendant,  though  no  title  be  proved  in  him  (/).  Where  a  lessor  had  become 
a  bankrupt,  and  released  his  assignees,  it  was  held  that  he  was  compe- 
*434  tent  *[g)-  It  seems  that  one  who  sells  an  estate  without  any  covenant 
or  warranty,  on  which  he  may  be  liable  in  case  the  title  be  defective,  is  a 
competent  witness  for  the  plaintiff;  otherwise,  if  he  be  a  mere  mort- 
gagor [h). 

In  ejectment  by  a  mortgagee  against  an  assignee  under  the  Lords'  Act,  a 
letter  written  by  the  niortgagor  to  the  plaintiff  before  the  assignment  is 
evidence  against  the  defendant  (^),  and  it  will  be  presumed  to  have  been 
written  at  the  time  of  the  date  [j).  The  declarations  of  a  deceased  occupier 
against  his  own  interest,  and  tending  to  show  that  his  possession  was  not 
adverse,  are  admissible  {k)  (A). 

An  admission  made  by  the  tenant  in  possession  is, evidence  against  one 
who  claims  as  landlord  (/),  and  defends  jointly  v/ith  the  tenant,  and  relies 
on  the  tenant's  title. 

VII.    Trespass  for  mesne  profits. 

Proof  in         Where  trespass  is  brought  against  the  tenant  in  possession  (m),  for  mesne 

action  for   profits,  whether  by  the  lessor  or  by  the  nominal  plaintiff,  after  a  recovery  in 

mesne  P''°- gjgctment,  the  plaintiff  need  not  prove  a  title;  it  is  sufficient  to  prove  the 

judgment  in  ejectment,  and  the  writ  of  possession  executed  (ti),  the  posses- 

(<f)  Bourne  v.  Turner,  Str.  633.  Doe  v.  Williams,  Cowp.  621.  Doe  v.  Pye,  1  Esp.  C.  304.  H.  and  W. 
occupied  a  cott^ige  divided,  from  1808  till  18"2I  (as  servants  of  C,  without  payings  any  rent);  a  year  or  two 
before  Cs  death,  H.  iiavin^  taken  L.  to  live  witii  him,  by  will  devised  the  moiety  occupied  by  him  to  W., 
and  L.  after  tlie  death  of  H.  continued  in  possession:  upon  ejectment  by  TV,  the  defendants  coming  in  to 
defend  as  landlords  of  L.,  held,  that  as  L.  came  in  under  H.,  who  might  have  maintained  ejectment 
against  him,  IV.,  who  claimed  under  H.,  had  a  sufficient  prima  facie  title,  and  that  as  the  defendants  came 
in  to  defend  Z,.'s  possession,  the  latter  was  not  a  competent  witness  to  dispute  the  title  either  of  H.  or  TV. 
Doe  V.  Birchmore,  I  P.  &  D.  488. 

(p)  Doe  v.  TViW,'  5  Taunt.  183.  S.  P.  Doe  d.  Lewis  v.  Binghatn,^  4  B.  &  A.  672.  Where  a  witness  stated 
on  tlie  voir  dire  thut  the  lessor  of  t!ie  plaintitf  had  formerly  assigned  the  premises  to  him  to  protect  him 
from  impressment,  that  he  had  given  back  the  deed  to  the  lessor  of  the  plaintiff,  and  had  never  had  any 
possession  or  beneficial  interest  in  the  premises,  he  was  held  to  be  incompetent,  as  having  a  direct  interest 
in  supporting  the  plaintiff's  action.     Doe  d.  Scales  v.  Bragg,^  1  R.  &  M.  87, 

(/)   Fenn  v.  Granger,  3  Camp.  177.     But  the  objection  was  waived. 

{g)  Longchamp  v.  Fawcitt,  Peake's  C.  71.  [1  Mass.  Rep.  91.]  Under  the  late  statute  it  should  appear  either 
that  his  assignees  accepted  the  lease,  or  that  he  delivered  it  up  according  to  the  statute.     Vide  supra,  189. 

(A)  Anon.  11  Mod.  354.  (i)  Doe  v.  Milburn,  2  M.  &  W.  853. 

{ j)  Ibid.  (,k)  Doe  V.  Harbrow,*  3  Ad.  &  Ell.  67. 

(Z)  Doe  v.  Litherland,^  4  Ad.  &  Ell.  784. 

(in)  The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error,  Adams  on  Ejectment,  p.  181; 
2  Ro.scoe  on  Real  Actions. 

(n)  It  is  not  necessary  to  execute  a  habeas  where  the  plaintiff  has  been  let  into  possession  by  the  defend- 
ant.     Calvert  v.  Horse/all,  4  Esp.  C.  167. 

(A)  (The  acts  and  declarations  of  a  party  to  an  action  of  ejectment,  done  or  made  before  or  after  suit 
brought,  and  tending  to  show  that  he  had  not  a  good  title,  are  competent  evidence.  Elder  v.  Galbraith,  8 
Walts,  81.  Reed  \\  Dickey,  \  Walls,  152.  Jackson  v.  Miller,  G  Cow.  liil.  Jackson  v.  Leek,  ]2  Wend.  105. 
So  where  tiie  plaintiff  derives  title  from  his  grandfather,  and  the  action  of  ejectment  is  brought  subsequent 
to  the  death  of  his  father  and  mother,  admissions  made  by  the  father  and  mother  during  their  lifetime, 
the  father  having  had  an  interest  for  life  in  the  premises,  against  which  the  admissions  were  made,  as 
to  the  existence  and  loss  of  a  will  alleged  to  have  been  executed  by  the  grandfather,  may  properly  be  re- 
ceived in  evidence.  Featherly  v.  Waggoner,  11  Wend.  599.  And  in  an  action  of  ejectment  for  dower,  the 
admi'-sions  of  the  husband  while  living,  are  as  competent  evidence  in  bar  of  the  title  of  his  widow,  as  they 
would  be  in  bar  of  the  title  of  his  heir  or  grantee.  Van  Duyne  v.  Tftayre,  14  Wend.  233.  Where  an 
ejectment  was  brought  to  set  aside  a  conveyance  made  by  an  executor  to  the  defendant  on  the  ground  of 
fraud,  evidence  having  been  given  to  show  the  fraudulent  combination,  the  declarations  of  the  executor  in 
the  absence  of  the  defendant  were  held  admissible  in  evidence  against  him.     Price  v.  Junkin,  4  Watts,  85.) 

'En^.  Com.  Law  Reps.  i.  68.    2/,^,  vi,  560,    3M  xxi.  388.    *ld.  xxx,  32.    ^Id.  xxxi,  179. 
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sioti  of  the  defendant,  and  the  vahie  of  the  profits;  and  this  will  entitle  the 
plaintiff  to  recover  from  the  time  of  the  demise  laid  in  the  declaration  (o). 
And  in  snch  case  it  seems  to  be  sufficient  to  prove  the  judgment,  without 
proving  the  writ  of  possession  executed;  for  by  entering  into  the  rule  to 
confess  lease,  entry,  and  ouster,  the  defendant  is  estapped  from  disputing 
the  entry,  both  as  to  the  lessor  atid  lessee,  so  that  either  may  maintain 
trespass  without  proving  an  actual  entry  (/»).  But  where  the  judgment  was 
against  the  casual  ejector,  no  rule  having  been  entered  into,  the  lessor  must 
prave  the  execution  of  the  writ  of  possession  {q).  Where,  in  such  case,  the 
defendant  was  landlord  of  the  [)remises,  and  ihe  ejectment  was  served  upon 
the  tenant,  it  was  held  that  the  judgment  was  not  evidence  against  the  de- 
fendant, without  notice  of  the  ejectment,  for  he  could  not  be  bound  by  a 
judgment  obtained  without  his  privity  (/•). 

The  plaintiff  may  prove  his  possession  also  by  showing  that  he  was  let 
into  possession  by  the  defendant's  consent  (.s). 

Where  the  plaintiff  had  recovered,  in  ejectment  against  the  wife,  who  had 
a  separate  maintenance,  and  who  had  lived  apart  from  her  husband  for  many 
years,  and  afterwards  brought  an  action  of  trespass  for  mesne  profits  against 
the  husband  and  wife,  and  it  appeared  that  the  declaration  in  ejectment 
had  been  served  upon  the  wife  alone,  It  was  held  that  the  judgment  in  eject- 
ment *was  not  evidence  against  the  husband,  on  the  ground  that  the  wife's  *435 
confession  of  a  trespass  committed  by  her  was  not  evidence  against  the  hus- 
band in  an  action  which  was  to  subject  him  to  damages  and  costs  (/.). 

But  it  is  in  evidence  against  one  who  comes  into  possession  after  the 
judgment,  under  the  defendant  in  ejectment  [u).  It  is  otherwise  if  no  privity 
of  possession  can  be  proved  {x). 

Where  the  action  was  brought  by  three  plaintiffs,  .^.,  B.  and  C,  and 
they  gave  in  evidence  a  judgment  in  ejectment  on  a  deuiise  by  ^:,  and  on 
another  demise  by  B.  and  C,  it  was  held  to  be  sufficient,  for  the  judgment 
showed  that  they  were  all  entitled  to  the  possession  [y). 

If  the  plaintiff  can  prove  that  his  title  accrued  before  the  time  of  the 
demise,  and  also  that  the  defendant  was  then  in  possession,  he  will  be  enti- 
tled to  recover  antecedent  profits,  but  the  defendant  will  be  at  liberty  to 
controvert  the  title,  which  he  cannot  do  if  the  plaintiff  claim  profits  from 
the  time  of  tlie  demise  only,  for  the  defendant  being  tenant  in  possession 
must  have  been  served  with  the  declaration,  and  therefore  the  record  is 
against  him  conclusive  evidence  of  title.  But  the  judgnient  is  not  evidence 
of  an  anterior  title,  and  therefore  to  entitle  himself  to  damages  in  respect  of 
such  anterior  profits,  the  plaintiff  must  prove  his  own  title  to  the  previous 
possession  [z);  and  if  the  action  be  brought  against  a  precedent  occupier, 
the  plaintiff  must  also  prove  an  actual  entry;  for  trespass  being  a  possesory 

(0)  B.  N.  P.  87.  AstUn  v.  Parkin,  Midi.  .32  Geo.  2,  per  omn^s  Justic,  on  a  cnse  reserved.  [Van  Aler 
V.  Rooers,  1  Johns.  Cas.  281.  Shotwell  v.  Boetin,  1  Diill-.is,  172.]  Gulliver  v.  Drinkwater,^  T.  R.  261.  Doe 
V.  Davies,  1  Esp.  C,  358.  Doe  v.  Whitcomhe^  8  Bing^.  46.  The  .iction  lies  where  one  tenant  in  common 
recovers  against  another.  Goodtitle  v.  Tombs,  1  Wils.  668.  But  it  seems  that  a  tenant  whose  under-tenant 
wrongfully  retains  possession,  is  not  liable  f<)r  mesne  process.     Burrie  v.  Richardson,  4  Taunt.  720, 

ip)   Thorpe  v.  Fry,  B.  N.  P.  87;  Sir.  5.     [Lessee  of  Brown  v.  Galloway,  1  Peters  Rep.  2991. 

(q)  B.  N.  P.  87. 

(r)  Hunter  v.  Brills,  3  Camp.  4.55.  But  the  defendant  having  promised  to  pay  tiie  rent  and  costs  to  the 
plaintiff",  the  admission  was  held  to  be  evidence  of  tlie  plaintiff^'s  possession  and  of  the  defendant's  trespass. 

(s)  Calvert  v.  Horsfall,  4  Esp.  C.  167. 

(/)  Denn  v.  White,  7  T.  R.  112.  («)  Doe  v.  Whitcomb,^  8  Bing.  46, 

(x)  Doe  V.  Harvey,-  8  Bing.  239;  and  it  seems  that  tlie  privity  cannot  be  established  by  parol  where  the 
defendiint  came  into  possession  under  a  written  agreement;  8  Bing.  46. 

(y)  K.  B.  Easter  Term,  1827.     Chamier  v.  Ciingo,^  2  Chitty's  U.  410;  5  M.  &  S.  64. 

(«)  Decosta  v.  Atkins,  B.  N.  P.  87;  per  Eyre,  C.  J.,  Hil.  4  Geo.  2.     Doe  v.  Gibbs,*  2  C.  &  P.  615. 
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remedy,  it  is  essential  to  prove  possession  {a).  And  it  seems  to  have  been 
considered  to  be  doubtful  whether  the  plaintiff  can  recover  any  profits 
anterior  to  the  time  of  actual  entry  (6),  or  whether  a  subsequent  entry  will 
not  have  relation  to  the  time  when  the  title  accrued.  As,  however,  tres- 
pass lies  to  recover  mesne  profits  antecedent  to  the  demise  from  the  tenant 
in  possession,  on  his  confession  of  the  plaintiff's  entry  (c),  it  seems,  upon  the 
same  ground,  that  an  actual  entry  would  have  a  similar  relation.  Evidence 
should  be  given  of  the  defendant's  possession.  As  the  action  is  against  a 
trespasser  in  possession,  it  does  not  lie  against  a  lessee  whose  under-tenant 
holds  over  after  the  expiration  of  the  lessee's  interest  {d).  The  plaintiff 
is  entitled  to  such  profits  only  as  accrue  during  the  possession  of  the  de- 
fendant (e). 

If  the  action  be  brought  after  judgment  against  the  casual  ejector,  the 
plaintiff  may  recover  the  costs  of  the  ejectment  as  well  as  mesne  profits  (/). 
And  he  may  recover  as  damages  the  costs  incurred  in  a  Court  of  Error  in 
reversing  a  judgment  in  ejectment  obtained  by  the  defendant  {g).  And  ilie 
defendant  will  not,  under  the  plea  of  the  general  issue,  be  entitled  to  prove 
*436  an  ^agreement  on  the  part  of  the  plaintifl'  to  waive  the  costs,  the  defendant 
paying  certain  rent  for  the  premises  (A).  The  defendant,  where  the  judg- 
ment is  not  pleaded,  is  at  liberty,  it  seems,  to  controvert  the  plaintiff's 
title  (0(A)  (1). 

(a)  Ibid. 

(6)  See  B.  N.  P.  87.     StanynousU  v.  Cameron,  2  Barnes,  3G7. 

(c)  Ibid,  and  1  Sid.  239;  2  Roll.  Ab.  tit.  Trespass  by  relation. 

((i)  Burn  v.  Richardson,  4  Taunt.  720.  Bat  Use  defendant  cannot  defeat  the  action  by  showing  that  he 
entered  by  license  of  tiie  defendant.     Girdlesione  v.  Porter,  Woodf.  Land,  and  Ten.  511. 

(e)   Girdlesione  v.  Porter,  Woodf.  Lan.  and  T.  511. 

(/)  B.  N.  P.  89,  as  agreed  by  the  Judges  in  Asllin  v.  Parkin,  Anon.  Lofft,  451.  Doe  v.  Hicks,  7  T.  R. 
433.  A  party  is  entitled  to  recover  in  the  action  for  mesne  profits  the  costs  of  the  ejectment,  although  they 
have  never  been  taxed.  Symonds  v.  Page,  1  J.  «&  C.  29;  and  see  Gulliver  v.  Drinkimter,  2  T.  R.  2GI. 
Goodtitle  v.  Toombs,  3  Wils.  121.  He  may  recover  damages  for  his  trouble,  &c.;  lb.  The  amount  of  the 
taxed  costs  of  the  ejectment.     Brooke  v.  Brydges,^  7  Moore,  471.     Doe  v.  Davis,  1  Esp.  C.  358. 

(g)  Nowell  V.  Roake,2  7  B.  &  C.  404. 

(/i)  Doe  d.  Hill  v.  Lee,  4  Taunt.  459.  (i)  Doe  v.  Huddart,  2  C.  M.  &  R.  317. 

(A)  (In  Pennsylvania,  in  trespass  for  the  mesne  profits,  after  a  recovery  in  ejectment,  the  defendant  can- 
not set  up  a  title  in  himself.  Lloyd  v.  Nourse,  2  Rawle,  49.  Jeffries  v.  Zane,  1  Miles,  287.  And  the  plaintiff 
is  entitled  to  recover  the  profits  down  to  the  time  of  the  verdict.  Dawson  v.  M^Gill,4  Wliarl.  230.  [But  he 
cannot  go  bick  beyond  six  years,  in  which  case  the  statute  of  limitations  may  be  pleaded.  Hare  v.  Furey, 
3  Yeates,  13.  But  in  the  case  of  one  joint  tenant,  or  tenant  in  common  recovering  against  his  partner,  the 
plaintiff  must  obtain  possession  in  a  reasonable  time  after  judgment  in  ejectment,  and  if  he  is  remiss  herein 
for  years,  he  shall  not  charge  the  defendant  as  a  trespasser.  Ibid.  A  conveyance  of  the  premises  by  the 
plaintiff  to  the  defendant,  pending  a  suit  for  mesne  profits  after  a  recovery  in  ejectment,  vvitii  all  the  right, 
title,  interest,  claim,  and  demand  in  the  same,  is  not  a  release  of  the  mesne  profits,  but  the  plaintiff  may 
nevertheless  recover  in  the  action.  Diiffield  v.  Stille,  2  Dallas,  156.  S.  C.  1  Yeates,  154.]  In  Indiana  the 
defendant  may  show  in  mitigation  of  damages,  that  his  possession  was  under  a  judgment  of  a  competent 
tribunal.  Buntin  v.  Duchanr,  1  Blackf.  57.  In  North  Carolina  the  record  of  the  recovery  in  ejectment  is 
conclusive  evidence  of  the  title  of  the  lessee  of  the  plaintiff  at  the  date  of  the  demise  in  an  action  for  mesne 
profits.  Poston  v.  Jones,  2  Dcv.  &  Bat.  294.  [But  tlie  defendant  is  not  estopped  from  pleading  liberuni.  tene- 
mentum  to  trespass  for  mesne  profits  where  the  term  had  expired  when  the  judgment  in  ejectment  was 
entered.  Murphy  v.  Guion,  2  Hayw.  381.  It  is  not  necessary  to  enter  up  formal  judgment  in  ejectment  to 
entitle  the  plaintiff  to  bring  trespass  for  the  mesne  profits.  Sa7ne  parties,  1  Car.  Law  Repos.  95.]  And  it 
seems  that  the  jury  may  consider  in  mitigation  oT  damages  permanent  improvements  honestly  made  by 
the  defendant  and  actually  enjoyed  by  the  plaintiff.     Dowd  v.  Fawcett,'i  Dev.  92.) 

(1)  The  right  to  mesne  profits  is  u  necessary  consequence  of  a  recovery  in  ejectment.  Benson  et  at.  v. 
Matsdorf,  2  Johns.  369:  And  the  defendant  canncit  set  up  a  title  in  bar,  even  if  he  has  a  belter  title.  Ibid. 
So  where  the  lessor  has  taken  possession  under  the  judgment  in  ejectment,  and  brought  his  action  for  mesne 
profits,  and  the  defendant  has,  in  the  mean  time,  brought  ejectment  for  the  same  premises,  and  obtained  a 
verdict;  he  cannot  set  up  the  verdict  as  a  bar  to  the  action  for  mesne  profits.  Ibid.  No  defence  can  be  set  up 
in  the  action  for  mesne  profits,  which  would  have  been  a  bar  to  the  action  of  ejectment.  Baron  v.  Abeel,  3 
Johns.  481.     A  recovery  of  nominal  damages  in  ejectment  is  no  bar  to  an  action  for  mesne  profits,  nor  is  it 

'Eng.  Com.  Law  Reps.  xvii.  86.    ?Id.  xiv.  61. 
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VII  [.  Effect  of  a  judgment  in  ejectment. 

In  ail  action  of  trespass  for  mesne  profits,  against  the  former  defendant, 
the  record  is  evidence  of  his  title  at  tlie  time  of  the  demise  [k).  So  it  is 
also  evidence  between  tliose  who  claim  in  privity  with  the  parties  (/)  (i). 
And  where  two  recovered  judgment  in  ejectment  on  several  demises,  it 
was  held  that  this  was  admissible  evidence  in  an  action  of  trespass  by  them 
against  two  of  the  former  detendants  (m),  since  tlie  judgment  was  perfectly 
consistent  with  their  being  tenants  in  common,  and  as  such  they  might 
maintain  trespass  jointly.  It  is,  however,  to  be  observed,  that  in  addition 
to  the  judgment,  the  plaintiffs  proved  a  delivery  of  possession  under  a  writ 

(k)  Astlin  V.  Parkin,  Burr.  668;  Ld.  Rayrn.  730;  supra,  Vol.  I.  tit.  Judgment.  Bat  it  is  not  conclusive 
unless  it  be  pleaded.     Doe  v.  Hiiddart,  2  C.  M.  &  R.  317. 

(l)  Supra,  Vol.  I.  p.  312.  The  judgment  in  the  preceding'  ejectment  is  evidence,  in  an  action  for  mesne 
profits,  atjainst  a  defendant  who  came  into  possession  under  the  defendant  in  the  ejectment.  Doe  v.  Whitcomb,^ 
8  Bing-.  46. 

In  an  action  for  mesne  profits,  it  appearing  that  the  party  had  been  put  into  possession  under  a  written 
agreement  which  was  not  produced;  held,  that  parol  evidence  was  inadmissible  to  show  under  whom  he  held, 
and  that  in  such  an  action  tlie  judgment  in  ejectment  against  a  former  tenant  in  possession  was  not  admis- 
sible in  evidence  against  the  p.irty  afterwar  Is  found  in  possession,  without  proving  that  he  came  in  under 
the  defendant,  so  to  make  him  privy  to  the  judgment  in  ejectment.  Doe  v.  Harvey,"  8  Bing.  239.  A  judg- 
ment against  a  tenant  does  not  bind  a  landlord  witliout  notice.     Hunter  v.  Britls,  3  Camp.  455. 

(7n)   Chamier  v.  Clingo,  5  M.  &  S.  64;  the  issues  were  on  not  guilty,  and  liberum  tenementum. 


necessary  to  enter  a  remittitur  damna.  Van  Alen  v.  Rogers,  I  Johns.  Cas.  281.  But  as  it  is  an  equitable 
action,  it  will  allow  of  every  equitable  defence.  Murraijv.  Gouverneur,'2  Johns.  Cas.  438.  If,  however,  the 
tenant  has  made  improvements  on  the  land,  under  a  contract  with  the  owner,  he  will  not  be  allowed  for  them 
in  this  action,  if  brought  by  a  devisee,  but  must  seek  compensation  from  the  representatives  of  the  devisor. 
Van  Alen  v.  Rogers,  ubi  sup.  See  Maris  v.  Simple,  Addison's  Rep.  215.  An  action  fur  mesne  profits  lies 
against  a  person  who  has  entered  under  a  contract  for  a  deed,  and  afterwards  refuses  to  perform  the  contract. 
Smith  V.  Stewart,  6  Johns.  46.  After  a  recovery  in  ejectment  bj'  default,  against  the  casual  ejector,  the 
lessor  of  the  plaintitFmay  maintain  trespass  for  the  mesne  profits  against  the  tenant,  as  well  for  the  use  of 
the  land  as  for  the  costs  of  tlie  ejectment.     Baron  v.  Abeel,  ubi  sup. 

In  New  Jersey,  mesne  profits  may  be  recovered  in  the  action  of  ejectment,  and  in  assessing  them,  the  jury 
may  include  all  the  plaintiff's  reasonable  and  necessary  e.xpenses — such,  as  counsel  fees,  &c,  Denn  v.  Chubb, 
1  Coxe's  Rep.  466. 

By  statute  in  Virginia,  trespass  for  mesne  profits  of  land  recovered  in  ejectment,  survives  against  the 
defendant's  representatives.  Lee  v.  Cooke,  Gilmer,  331.  After  judgment  for  the  plaintiff  in  ejectment,  tres- 
pass for  the  mesne  profits,  without  proof  of  an  actual  trespass,  does  not  lie  against  one  who  was  no  party  to 
the  suit  when  the  judgment  was  entered.     Alexander  v.  Herbert,  2  Call.  508. 

In  Maryland,  a  recovery  in  trespass  for  the  mesne  profits  is  only  for  the  use  and  occupation  of  land,  and 
does  not  bar  an  action  of  trespass  quare  clausum  f regit,  for  injuries  done  to  the  premises  during  the  same 
period.  Gill  v.  Cole,  1  liar.  &,  J.  403.  If  the  plaintiff  can  prove  that  his  title  accrued  before  the  time  of 
the  demise  in  the  ejectment,  and  that  the  defend  mt  has  beun  longer  in  possession,  he  may  recover  antece- 
dent profits;  But  the  defendant  in  such  case,  may  controvert  his  title.  West  v.  Hughes,  1  liar.  &,  J.  574. 
Though  a  writ  of  inquiry  of  damages  will  lie  in  ejectment  (Joan  v.  Shields,  3  Har.  &.  M'Hcn.  7),  yet  the 
mesne  profits  cannot  be  given  in  evidence  on  the  execution  of  such  writ.  Gore  v.  Worthington,  3  Har.  & 
M'Hcn.  96. 

In  South  Carolina,  a  recovery  in  an  action  of  trespass  on  land  is  a  bar  to  an  action  for  the  recovery  of 
mesne  profits,  anterior  to  the  verdict  in  trespass.  Coleman  v.  Parish,  1  M'Cord,  264.  And  an  action  for 
mesne  profits,  does  not  lie  after  an  action  of  trespass  to  try  title.     Sumter  v.  Lehie,  1  Const.  Rep.  102. 

In  Massachusetts,  the  tenant  in  a  real  action,  against  whom  judgment  has  been  rendered,  may,  after  the 
reversal  of  such  judgment,  by  writ  of  error,  maintain  assu7npsit  for  the  mesne  profits  against  the  original 
demandant  or  his  representative.  Cummings  v.  Noyes,  10  Mass.  Rep.  433.  After  a  judgment  for  the 
demandant  in  a  real  action  where  the  jury  has  inquired  of  the  value  of  the  land  and  of  the  improvements 
pursuant  to  stat.  1807,  c.  75,  no  action  lies  for  the  mesne  profits,  whether  the  demandant  elected  to  abandon 
the  premises,  or  to  pay  for  the  improvements.  Jones  v.  Carter,  \2  Mass.  Rep.  314.  Trespass  for  mesne 
profits  does  not  lie  after  a  recovery  upon  a  writ  of  entry,  unless  the  plaintiff  had  a  right  of  entry.  Cox  v. 
Cullender,  9  Mass.  Rep.  533.) 

(1)  [Wiicre  the  defendant  in  ejectment,  pending  the  action,  transfers  possession  to  a  third  person,  the 
latter  is  concluded  by  the  recovery,  and  cannot  set  up  a  title  in  himself  as  a  bar  to  an  action  for  the  mesne 
profits.  Jackson  v.  Stone  13  Johns.  447.»  But  the  defendant  is  not  estopped  by  the  judgment  in  ejectment 
from  showing  that  the  plaintiff  was  in  possession  of  the  land,  between  the  demise  laid  in  the  declaration, 
and  the  judgment.     West  v.  Hughes,  1  Har,  &  J.  574.] 

»  Jackson  v.  Hills,  8  Cowen,  290.     Chirac  v.  Reinecker,  2  Peters,  622. 
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to  their  joint  agent.     Where  the  parties  are  different,  the  judgment  is  not 
evidence  of  title  (/z). 

A  judgment  in  ejectment  is  not  conclusive  as  to  the  right,  because  it  does 
not  atl'eci  the  inheritance  (o). 

ELECTION. 

Proof  of  maidng  an  election  to  purchase,  see  R.  v.  Hungerford  Market 
Co.,  4  B.  &  Ad.  327;  infra,  tit.  Notice.     See  tit.  Bankrupt. 

EMBLEMENTS. 
See  Graves  V.  Wild,  5  B.  &  Ad.  105.     WiJUams  on  Executors,  tit.  Em- 
blements; Com.  Dig.  Biens,  G.  1.  2  (A). 

EQUITY. 

Questions  peculiar  to  Courts  of  Equity  devolve  on  Courts  of  Law  in 
cases  of  bankruptcy  [p).  The  rules  of  evidence  are  substantially  tiie  sajw^e 
in  equity  as  at  law  [q). 

ERROR  (r). 
It  is  a  general  rule,  that  error  in  a  record  of  a  judgment  does  not  defeat 
the  judgment,  so  long  as  it  stands  unreversed  {s).  Thus  error  in  a  judg- 
ment of  record  is  no  answer  to  an  action  on  the  judgment  {t).  So  a 
defendant  in  a  criminal  case  may  plead  in  bar  an  erroneous  judgment  of 
acqiiiital  (it). 
*437  *A  sheriff  may  justify  under  an  irregular  as  well  as  under  an  erroneous 
judgment,  so  as  the  writ  be  not  void;  and  a  purchaser  will,  in  such  ease, 
acquire  a  title  under  a  sale  by  him,  for  they  are  not  privy  to  the  irregu- 
larity {x)  (B).  A  party  may  justify  under  an  erroneous  judgment,  though 
it  be  afterwards  reversed,  for  the  judgment  was  the  act  of  the  Court;  but 
not  under  an  irregular  one  which  has  been  vacated,  for  the  irregularity  was 
in  the  privity  of  the  plaintiff  or  his  attorney  (y). 

ESTOPPEL  (z). 
Estoppels  are  by  record  («),  specialty  {b),  livery,  or  by  special  circum- 

\n)  Vol.  L  tit.  Judgment.  (o)  Lomax  v.  Ryder,  7  Bro.  C.  P.  145. 

(p)  Doe  V.  Steward,^  1  Ad.&  Ell.  3U.  (q)  Glynn  v.  Bank  of  England,  2  Ves.  38. 

(r)  It  is  a  general  rule  that  error  shall  not  be  assigned  in  a  thing  to  the  advantage  of  the  party.  5  Co. 
•39,  44;  7  Co.  4;  8  Co.  59. 

(s)  R.  V.  Scott,  Leach's  C.  C.  L.  445;  sufra,  tit.  Counter  Plea. 

\t)  Horslyv.  Daniel,  2 1,G\.\&1.  (m)  9  H.  5,  c.  2.     See  Starkie's  Crim.  Pl.  32a 

(x)Tidd,924,  3d  edit. 

(y)  Philips  V.  Biron  et  al.  1  Str.  509;  Ray.  73;  Tidd.  924.  So  in  the  case  of  an  administrator  where  the 
administration  is  revoked,  not  reversed.  P.  C.  Str.  509.  Where  an  officer  joins  in  defence  with  one  who 
has  no  justification,  he  loses  the  benefit  of  it.     Ibid.;  and  1  Saund.  28;  Cro.  Jac.  27. 

(z)  As  to  the  esto[)pel  of  a  jury,  see  Vol.  I.  Ind.  tit.  Estoppel,      (a)  See  tit.  Record. — Judgment. 

(6)  See  tit.  Deed.     A.  having  an  equitable  fee  in  certain  lands,  on  the  21st  of  January  1823,  conveyed  the 

(A)  (The  general  nile  is,  that  the  tenant  is  entitled  to  emblements  whenever  the  determination  of  the 
lease  is  contingent  upon  the  act  of  the  lessor,  who  actually  determines  the  lease  before  the  time  of  its  natu- 
ral  expiration.  Comfort  \.  Duncan,  1  Miles  231.  Steionrl  v.  Doughty,  9  John.  R.  108.  But  the  tenant  is 
not  entitled  to  any  compensation  for  improvements.  Stewart  v.  Dovghty,  supra.  The  tenant  is  not  entitled 
to  emblements  where  the  termination  of  the  lease  is  fixed.  Whilmarshv.  Cutting,  10  John.  R.  360.  And 
where  there  is  a  lease  for  a  year,  and  an  agreement  for  its  renewal  for  another  ytar,  provided  the  lessor  did 
not  want  the  farm  for  his  own  use,  if  the  lessee  leave  the  premises  at  or  before  the  expiration  of  the  first 
year  he  is  not  entitled  to  emblements.  Bain  \.  Clark,  10  John.  R.  424.  In  Pennsylvania,  for  the  encou- 
ragement  of  agriculture,  a  general  custom  has  become  general  law,  that  a  tenant  for  a  term  certain,  is  enti- 
tl<;d  to  the  way-jjoinw  crop,  whether  snch  right  be  recognized  in  the  contract  or  otherwise.  Diffcdorffer  v. 
Jonps,  cited  5  Binn.  487.  Stullz  v.  Dickey,  5  Binn.  285.  Biggs  v.  Broicn,  2  Serg.  &  R.  14.  But  the  cus- 
tom is  limited  to  jjrain  sown  in  the  autumn,  to  be  reaped  the  next  harvest.  Demi  v.  Bossier,  1  Penn.  R.  224.) 

(B)  {Bank  U.  S.  v.  Bank  of  Washington,  6  Peters,  8.  As  respects  third  persons,  whatever  is  done  under 
an  erroneous  judgment  while  it  remains  in  force,  is  valid  and  binding.  Ibid.  But  as  to  parties,  see  United 
Stales  V.  Nourse,  9  Peters,  8.) 
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Stances,  by  which  a  man  is  exchided  from  some  claim,  averment,  or  proof. 
Unless  a  decree  would  operate  as  an  estoppel  if  pleaded,  it  is  of  no  eflect 
in  evidence  (c). 

Neither  the  tenant  by  the  courtesy,  nor  the  lord  by  escheat,  can  defeat  an 
estate  or  freehold  without  showing  the  deed,  for  the  act  of  livery  is  an 
estoppel  which  runs  with  the  land,  and  bars  all  persons  to  claim  it  by  vir- 
tue of  any  condition  except  such  as  appears  on  the  deed  {d)\  although  the 
estate  be  created  by  law,  the  party  has  possession  of  the  deed. 

A  party  or  privy  (e)  is  usually  concluded  by  his  contract  or  admission, 
where  that  admission  has  been  acted  upon  (A).  A  tenant  is  estopped  from 
controverting  his  landlord's  title  to  demise  if).  A  party  who  induces  ano- 
ther to  deliver  goods  to  a  woman,  whom  he  represents  to  be  his  wife,  can- 
not afterwards  be  admitted  to  say  that  she  is  not  his  wife.  So  a  man  is 
nsually  excluded  from  averment  or  proof  by  his  own  fraud.  Where  a 
tenant  fraudulently  concealed  a  declaration  in  ejectment,  and  the  sheriff, 
with  the  concurrence  of  the  tenant,  on  judgment  by  default  seized  hot  only 
land  demised,  but  also  mines  not  demised,  in  which  the  tenant  had  nothing 
more  than  a  mere  ^liberty  to  dig,  it  was  held  that  the  latter,  in  an  action  by  *438 
the  landlord,  under  the  stat.  11  G.  2,c.  19,  s.  12,  was  estopped,  by  his  fraud- 
nlent  act,  from  contending  that  the  declaration  applied  to  the  land  only, 
and  not  to  the  mines  (^).  So  one  who  has  conveyed  an  estate  in  order  to 
confer  a  colourable  qualification  to  kill  game,  cannot  allege  his  own  fraud 
to  defeat  the  conveyance  [h).  But  trustees  are  not  estopped  by  acts  done 
contrary  to  their  duty  as  public  trustees  (/),  Nor  is  an  executor  de  son 
tort,  but  who  afterwards  takes  out  letters  of  administration,  barred  by  an 
agreement  in  respect  of  the  intestate's  property  (/«;). 

EXAMINATIONS  IN  CASES  OF  FELONY. 
See  tit.  Admissions  and  Appendix. 

Examinations   taken   under  judicial  authority  by  virtue  of  diflerent  Admisei- 
statutes,  are  in  general  (unless  the  statute  specially  enact  the  contrary)  ^Ji'ity- 
inadmissible  against  strangers,  even  after  the  deaths  of  the  witnesses:  for 
although  they  are  taken  judicially  and  upon  oath,  yet  inasmuch  as  they  are 

same  to  J5.  by  lease  and  release.  The  release  recited  that  ^.  was  leg;ally  or  equitably  entitled  to  the  premises 
conveyed,  and  the  releasor  covenanted  that  he  was  or  stood  lawfully  or  equitably  seised  in  his  demesne  of 
and  in  and  otherwise  well  entitled  to  the  same.  The  legal  estate  was  subsequently  conveyed  to  A.,  and  he 
afterwards,  for  a  valuable  consideration,  conveyed  the  same  to  C.  Upon  ejectment  brought  by  B.  against 
C,  held,  firf^t,  that  there  being  in  the  release  no  certain  and  precise  averment  of  any  seisin  in  A.,  but  only  a 
recital  and  covenant  that  lie  was  legally  or  equitably  entitled,  C.  was  not  thereby  estopped  from  setting  up 
the  legal  estate  acquired  by  him  alter  the  execution  of  tiie  release. 

Held,  secondly,  that  the  release  did  not  operate  as  an  estoppel  by  virtue  of  the  words  "  granted,  bargained, 
sold,  aliened,  remised,  released,"  &c.,  because  the  release  passed  nothing  but  what  the  releasor  had  at  the 
time,  and  A.  had  not  the  legal  title  in  the  premises  at  the  time  when  the  release  was  made. 

Held,  thirdly,  that  this  case  did  not  fall  within  the  rule  that  a  mortgagor  cannot  dispute  the  title  of  his 
mortgagee,  because  C  claimed  as  a  purchaser  for  a  valuable  consideration  without  notice  a  legal  interest 
which  was  not  in  A.  at  the  time  of  the  mortgage  to  B.  A.  had  then  only  an  equitable  interest  which  passed 
to  B.  whose  title  as  to  that  was  not  disputed.     Rishl  d.  Jeffreys  v.  Bucknell,^  2  B.  &,  Ad.  278. 

(c)  1  Ad.  &  Ell.  18.     See  further  K.  v.  Directors  of  East  India  C0.2  4  B.  &  Ad.  530. 

(d)  10  Co.  94;  Co.  Lilt.  226. 

(e)  A  party  admitted  to  chambers  in  Lincoln's  Inn  merely  by  order  of  the  benchers,  who  are  trustees  in 
fee,  without  any  formal  conveyance  from  the  party  who  surrenders  under  a  like  order,  is  not  estopped  as  a. 
privy  in  estate,  by  the  acts  of  the  former  tenant.     Doe  v.  Errington,  6  Bing.  N.  C.  79. 

(/)  Supra,  tit.  Admission.  (ff)  Crocker  v.  Folhergill,  2  B.  &  A.  652. 

(h)  Doe  d.  Roberts  v.  Roberts,  2  B.  &  A.  267.  (t)  Infra,  tit.  Trustee. 

(A:)  Doe  v.  Glenn,^  I  Ad.  &  Ell.  49.  But  he  may  legalize  his  own  acts.  Curtis  v.  Vernon,  3  T.  R.  587. 
Per  Lord  Kenyon,  citing  VaugJian  v.  Browne,  2  Str.  1106. 

(A)  (But  the  government  is  not  ordinarily  bound  by  an  estoppel.  Johnson  v.  U.  S.,  5  Mason's  C.  C.  R. 
593.) 
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taken  ex  parte,  the  opportunity  for  cross-examination,  which,  it  is  to  be 
remembered,  is  one  of  the  two  great  tests  of  truth,  is  wanting  (/).  Hence 
the  ex  parte  examination  of  a  pauper,  taken  judicially  [m)  on  oath  before 
two  magistrates  {n),  is  not  evidence  in  a  settlement  case;  for  the  appellants 
liad  no  power  to  cross-examine.  But  in  the  case  of  The  King  v.  Raven- 
stone  (o)  the  Court  held  that  the  examination  of  a  pregnant  woman,  under 
the  Stat.  6  Geo.  2,  c.  31,  in  the  absence  of  the  party  upon  whom  she  filiated 
the  child,  was  evidence  after  her  death,  upon  which  the  Court  of  Quarter 
Sessions  might  make  an  order  of  filiation.  This  decision  is  contrary  to 
general  principles;  and  the  cases  of  depositions  before  magistrates,  under 
the  statutes  of  Philip  &  Mary,  in  felony,  upon  which  the  Court  are  re- 
ported to  have  relied  in  the  above  case,  are  in  direct  opposition  to  it. 

Evidence  of  the  examination  of  a  prisoner  before  a  magistrate,  under  the 
Stat.  7  Geo.  4,  c.  64,  s.  3,  has  already  been  considered  under  the  head  of 
Admissions.  It  seems  that  in  order  to  warrant  the  reading  of  such  an 
examination  in  evidence,  it  is  sufficient  to  prove  the  magistrate's  signature, 
without  calling  either  the  magistrate  or  his  clerk  {p). 

Although  the  Mutiny  Act  {q)  makes  an  attested  copy  of  a  soldier's  affi- 
davit evidence,  the  original  is,  by  reasonable  intendment,  also  admissible  (r), 
*439  and  *either  the  original  or  the  attested  copy  is  admissible,  although  the  sol- 
dier be  dead,  or  be  beyond  the  realm  [s).  But  no  other  attested  copy  but 
that  delivered  to  the  soldier  is  admissible  (/);  and  such  attested  copy  does 
not  upon  production  prove  itself,  but  must  be  authenticated  by  evidence  of 
the  hand-writing  of  the  magistrates  [u). 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Evidence  in  actions  by  Executors  and  Administrators. 

1.  Proof  of  title,  ivhen  necessary . 

2.  Title,  tiow  proved. 

3.  Proof  of  t  fie  cause  of  action. 

II.  Evidence  in  actions  against  Executors. 

1.  Under  the  plea  of  ne  unqnes  executor. 

2.  Plene  administravit. 

3.  Outstanding  bonds,  and  judgment  recovered. 

4.  On  nil  debet— Non  devastavit,  S,^c.  to  debt  on  judgment — 

Scire  fieri,  inquiry,  Sfc. 

{I)  Supra,  Vol.  I.  tit.  Judicial  IiVSTituMENTS. 

(m)  By  virtue  of  tlie  stat.  13  «fc  14  Car.  2,  c.  12,  s.  1,  which  in  givingf  power  to  the  magistrates  to  remove, 
incidentally  ?ives  a  power  to  examine  upon  oath.     Per  Lord  Kenyon,  R.  v.  Eriswell,  3  T.  R.  721. 

(n)  R  V.  Ferry  Frystone,  2  East,  54.     R.  v.  Nunehain  Courtenuy,  1  East,  373. 

(o)  5  T.  R.  373.     Vide  supra  tit.  Depositions. 

(p)  In  ihc  case  of  R.  v.  Cliappel,  Wells  Summer  Assizes,  1834,  Lord  Denman  refused  to  receive  the 
examination  nf  the  prisoner  bearing  a  mark  only  but  not  the  prisoner's  signatnrc,  although  signed  by  the 
mngistruto,  without  proof,  by  the  magistrate  or  his  clerk,  that  the  examination  was  truly  ta\en.  In  a  later 
case  (R.  V.  Smith  Sf  another,  2  Lewin's  Cases,  13.9),  Parke,  B.  was  disposed  to  overrule  a  similar  objection, 
and  Lord  Denman  doubted  as  to  his  former  ruling.  In  R.  v.  Hope  (Central  Criminal  Court,  1835),  the 
examination  was  received,  although  marked  only;  there,  however,  the  constable  who  proved  the  examination 
was  an  attesting  witness  to  it;  but  Patteson,  J.,  said,  that  he  was  by  no  means  satisfied  that  in  any  case  it 
was  necessary  to  call  either  the  magistrate  or  his  clerk. 

(7)  55  Geo.  .3,  c.  1 80,  s.  70. 

(r)  R.  V.  Warley,  6  T.  R.  534.  Upon  the  same  principle  that  the  service  of  notice  of  distress  on  a  party  is 
good  notice,  although  the  statute  directs  that  it  shall  be  left  at  his  house.  See  tit.  Distress:  but  see  Burdon 
v.Ricketts,  2  Camp  121. 

(s)  R.  V.  Warminster,^  3  B.  «fc  A.  321.  Contrary  to  the  opinion  expressed  by  Lawrence,  J.,  R.  v.  CLavton. 
Ze-il/oor.9,  5  T.R.  706.  J  i  v  }  .     .  y 

(0  R.  V.  Claytnn.le.Monrs,  5  T.  R.714.  (m)  R.  v.  Bilton,  1  East,  13. 
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1.  Where   an    executor  or   administrator    brings  an  action  (x)  in  his  Proof  of 
representative  capacity  niereiy,  as  where  he  declares  in  trover  on  a  pos- t'He,  where 
session  by  the  testator  (y)  or  intestate,  and  a  conversion  in  his  Ufetime  (2-),"^'^^^^'^'"^* 
or  upon  a  contract  made  by  him,  lie  makes  a  profert  of  the  probate,  or  of 
the  letters  of  administration,  and  if  the  defendant  mean  to  dispute  his  right 
to  sue  in  the  representative  character  which  he  assumes,  he  must  do  so  by 
his  plea  in  abatement,  and  cannot  make  the  objection  by  evidence  under 
the  plea  of  the  general  issue,  or  of  any  other  plea  in  bar  («);  for  such  a  plea 
puis  in  issue  the  cause  of  action  merely,  and  not  the  character  in  which  the 
plaintiff  sues  (b). 

Thus,  if  an  administrator  declare  on  an  assumpsit  to  the  intestate,  the 
"^defendant  cannot,  under  the  plea  of  non  assumpsit,  dispute  the  grant  of  *440 
administration  to  tlie  plaintiff,  and  if  the  letters  were  to  be  produced,  he 
could  not  object  the  want  of  a  proper  stamp  (c).  So  the  plea  o{  Jion  est 
factum  on  a  bond  to  the  intestate,  admits  that  the  plaintiti'  is  a  good  ad- 
ministrator (d).  But  if  the  plaintiff  declare  on  a  cause  of  action  arising  in 
his  own  time,  he  must,  under  the  general  issue,  if  it  be  essential  to  his  claim, 
prove  his  title  as  executor  or  administrator,  and  the  defendant  may  contro- 
vert it.  Thus,  if  he  declares  as  administrator  upon  his  own  possession,  the 
defendant  may,  under  the  general  issue,  impeach  his  title,  and  show  that 
there  is  an  executor  (e);  and  even  if  the  plaintiff  declare  in  trover  upon  a 
possession  by  the  testator,  and  a  conversion  in  his  own  time,  it  seems  that 
the  case  is  just  the  same  as  if  he  had  declared,  as  he  might  have  done, 
upon  his  own  possession  (/"),  and  that  he  must  prove  himself  to  be  such 
under  the  plea  of  the  general  issue,  which  raises  the  question  of  the  title  (g) 

(x)  By  the  3  &  4  Will.  4,  c.  45,  s.  2,  executors  may  bring  actions  for  injuries  to  the  rc:il  estates  of  the 
deceased,  and  actions  may  be  brought  against  executors  for  an  injury  to  property,  real  or  personal,  by  the 
testiilor. 

(y)  Blainjield  v.  March,  7  Mod.  141. 

(z)  It  has  been  said,  that  whore  the  goods  of  the  testator  were  never  in  possession  of  the  executor,  he 
must  sue  as  executor.  Cockerill  v.  Kynasfon,  4  T.  R.  280.  And  that  whetlier  the  conversion  were  before 
or  after  tlic  death,  if  the  goods  when  recovered  will  be  assets,  he  may  sue  for  them  as  executor.  And  Lord 
Holt,  C.  J.  in  Marsjield  v.  Marsh,  2  Ld.  Raym.  824,  held,  that  if  an  administrator  declared  in  trover  upon 
a  possession  by  the  testator,  and  a  conversion  after  his  death,  the  defendant  could  not,  under  the  plea  of  the 
general  issue,  sliow  that  there  was  an  executor.     But  see  the  cases  cited  below,  440,  note  (g). 

(a)  Blainjield  v.  March,  7  Mod.  141.  Per  Holt,  C.  J.,  Marsfield  v.  Marsh,  2  Ld.  Raym.  824.  Loyd  v. 
Firdaysov,  2  Esp.  C.  .564;  1  Will.  Sannd.  275,  n.  3;  Salk.  285;  Vin.  Ab.  Ev.  P.  b.  7,  pi.  5;  PeaUe's  Ev.  373. 
And  see  Elden  v.  Keddell,  8  East,  187.     Newman  v.  Leach,  Barnes,  365.     [Berry  v.  Pullam,  1  Hayw.  16.] 

{h)  Per  Holt.C.  J.,  Marsjield  v.  Marsh,  2  Ld.  Raym.  824.  Under  the  plea  of  non  assumpsit,  it  cannot  be 
objected  that  the  will  has  been  proved  in  an  improper  court.  Stokes  v.  Bate,^  5  B.  &C.  491.  And  by  the 
general  rule,  4  Will.  4,  in  all  actions  by  or  against  executors  or  adminislrators,  the  character  in  which  the 
plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any  case  be  considered  as  in  issue 
unless  specially  raised.  The  plea  of  the  general  issue,  however,  admits  simply  the  title,  not  the  sufSciency 
of  the  title.     Adams  v.  Terre-tenants  of  Savage,  6  Mod.  134. 

(c)  Thynne  v.  Protheroe,  2  M.  &  S.  553.  Watson  v.  King,  4  Camp.  272;  Com.  Dig.  Abatement,  [E.]  13. 
In  Hunt  V.  Stevens,  3  Taunt.  113,  the  conversion  was  alleged  to  be  in  the  time  of  the  executor. 

(d)  Gidley  v.  Williams,  1  Salk.  38,  3d  Resol.;  Com.  Dig.  Pleader,  [2  D.]  10;  [2  D.]  14. 

(e)  Per  Holt,  C.  J.,  Marsfield  v.  Marsh,  2  Ld.  Raym.  824;  Salk.  285. 

(/)  For  the  property  in  goods  draws  to  it  the  possession  in  law.  Jenkins  v.  Plombe,  6  Mod.  182.  2  Will. 
Sannd.  47,  k.  and  the  cases  there  cited. 

(g)  Hunt  v.  Stevens,  3  Taunt.  113;  and  see  the  observations  of  Lawrence,  J.  Ibid.  10  East,  293;  Grim- 
stead  v.  Shirley,  2  Taunt.  116;  and  see  Bollard  v.  Spencer,  7  T.  R.  358,  and  the  cases  cited  there;  and  2 
Will  Saund.  47,  k.  to  show  that  where  the  conversion  was  in  the  time  of  the  executor,  he  is  liable  to  costs. 
Contra,  Cockerill  v.  Kynaston,  4  T.  R.  280.  So,  if  an  executor  declare  on  an  account  stated  with  him  as 
executor,  without  saying  concerning  monies  due  from  the  defendant  to  the  testator;  Jones  v.  Jones,^  1  Bing. 
249.  See  H(dlis  v.  Smith,  2  Taunt.  119.  The  promises  in  the  declaration  were  all  laid  to  the  plaintiiF  as 
executor;  pleas,  the  general  issue  and  the  statute  of  limitations;  the  plaintiff  was  nonsuited;  it  was  held  that 
it  was  so  far  an  action  on  a  contract  between  the  plaintiff  and  defendant,  as  to  entitle  the  defendant  to  his 
costs  under  23  Hen.  8,  c.  15.     Slater  v.  Laicson?  \  B.  &  Ad.  893. 

So  where,  in  assumpsit  by  an  administrator,  the  declaration  containing  a  count  upon  an  account  stated 
with  and  promises  to  the  administrator,  the  verdict  upon  the  general  issue  being  for  the  defendant,  held  that 
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(A).  Where  the  plaintiff  has  not  had  the  actual  possession  of  the  testator's 
goods,  proof  of  his  executorship  seems  to  be  esseritial  to  the  proof  of  pro- 
perty in  the  goods;  but  where  he  has  taken  actual  possession,  evidence  of 
this  nature,  as  asainst  a  wrong-doer,  is  unnecessary,  for  bare  possession  is 
prhnci  facie  evidence  of  property  (h).  Where  the  money  of  the  testator  is 
*44I  received  by  the  defendant,  *after  ihe  death  of  the  testator,  the  executor 
may  maintain  an  action  in  his  own  name  (/),  though  he  must  make  out  his 
title  by  proof  of  his  executorship.  Where  proof  of  the  title  as  executor  is 
necessary,  they  will  fail  unless  all  the  executors  are  joined,  though  those 
who  are  omitted  have  not  proved  the  will  [k).  Where  the  plaintiff  is  bound 
to  prove  liiniself  executor  or  administrator,  it  is  competent  to  the  defendant 
to  repel  the  proof  by  evidence.  Thus  he  may  show  that  the  letters  of  ad- 
ministration are  not  stamped  with  a  sufficient  stamp  (/). 

2.  The  title  of  the  executor  is  established,  as  has  already  been  seen,  by 
proof  of  the  death  of  the  testator,  and  by  the  production  of  the  probate  (w), 
which  is  the  only  mode  of  proving  the  title  to  personal  property  under  a 
will  in),  but  the  right  of  the  executor  is  derived  from  tiie  will,  and  accrues 
iinmediately  upon  the  death  of  the  testator;  the  probate  is  but  the  evidence 
of  his  title  (o);  consequently  the  grant  of  a  probate  subsequently  to  the 

he  was  entitled  to  the  costs,  but  as  to  the  pleadings,  to  the  costs  of  that  count  only  in  which  the  promises 
were  laid  as  made  to  the  plaintiff.  Jobson  v.  Forsler,^  1  B.  &  Ad.  6;  and  see  Dowbiggin  v.  Harrison,^  9  B. 
&  C.  666. 

Where  the  cause  of  action  arises  in  the  lifetime  of  a  testator,  or  intestate,  and  the  executor  or  adminis- 
trator cannot  bring  tlie  action  in  his  own  name,  lie  is  not  liable  for  costs.     Jones  v.  Wilson,  6  M.  &S.  178. 

In  assumpsit  against  an  executor  on  promises  by  the  testator,  the  defendant  pleaded  first,  the  general 
issue,  and  secondly,  plene  adminisU ami ;  the  plaintiff  joined  issue  on  the  first,  and  took  judgment  of  assets 
qvando  acciderint  on  the  second  pica;  held  in  error  that  the  defendant  having,  by  pleading  that  the  testator 
never  promised,  compelled  the  plaintiff  to  incur  the  costs  of  a  trial,  he  was  entitled  to  judgment  as  to  those 
costs  de  bonis  testntoris  et  si  non  de  bonis  propriis.     Marshall  v.  Wildev,^  9  B.  &.  C.  655. 

And  now  by  the  statute  3  &  4  Will.  4,  c.  42,  s.  31,  in  any  action  by  an  executor  or  administrator  in  right 
of  the  testator  or  intest^ite,  such  executor  or  administrator  shall,  unless  the  Judge  of  the  court  in  which  such 
action  is  brought,  or  a  Judge  of  any  of  the  superior  courts,  shall  otherwise  order,  shall  be  liable  to  pay  costs 
to  the  defendant  in  case  of  being  nonsuited  or  a  verdict  passing  against  the  plaintiff;  and  in  all  other  cases 
in  which  he  would  be  liable  if  such  plaintiff  were  suing  in  his  own  right  upon  a  cause  of  action  accruing 
to  himself.     The  clause  is  retrospective.      Freeman  v.  Moyes,*  1  Ad.  &  Ell.  338. 

(A)  Blackhnrn's  case,  1  Salk.  290.  Basset  v.  Maynard,  Cro.  Eliz.  819.  5  Rep.  24,  Moor,  691,  2.  2 
Will.  Saund.  47,  c.  Watson  v.  King,  i  C-amp.  212.  2  Will,  on  Executors,  5.  Where  the  conversion  was 
after  the  death,  the  executor  may  declare  on  his  own  possession,  whether  ever  actually  possessed  or  not. 
Mollis  v.  Smith,  10  East,  293.  A  judgment  recovered  by  an  administrator  belongs  to  himself  personally; 
therefore  he  need  not  declare  in  his  representative  character,  in  an  action  either  upon  the  judgment,  or  for 
the  escape  of  the  debtor  taken  in  e.tecution  thereon.     Bonafovs  v.  Walker,  2  T.  R.  126. 

(i)  Per  Ashurst,  J.,  2  T.  R.  477.  Smith  v.  Barrow.  So  an  administrator  having  recovered  a  judgment 
for  a  debt  due  to  the  intestate,  needs  not  declare  as  administrator  in  an  action  on  the  judgment.  Crawford 
V.  Whittal,  Doug.  4,  n. 

(k)  Munt  V.  Stokes,  4  T.  R.  561.  (I)  Hunt  v.  Stevens,  3  Taunt.  113, 

(m)  An  executor  has  a  right  of  action  against  the  Bank  for  not  permitting  the  transfer  of  stock  by  him, 
although  such  stock  may  have  been  specifically  bequeathed.  Franklin  v.  Bank  of  England,^  9  B.  &.  C.  156; 
and  see  Mead  v.  Lord  Orrery,  3  Atk.  239. 

Where  one  only  of  three  executors  took  probate,  liberty  being  reserved  to  the  others  to  come  in,  &,c., 
held  that  an  action  to  their  reversionary  interest  in  the  premises  was  well  brought  in  the  names  of  all  in 
whom  the  legal  property  was  vested.      Walters  v.  PJiel,^  1  M.  &  M.  362. 

Executors  are  not  entitled  to  residue  undisposed  of,  unless  it  appear  to  be  intended  so  by  the  will  or  codicil. 

IWill.  4,C.  40.  r  rr  j 

(n)  R.  v.  Inhah.  of  Netherscal,  4  T.  R.  258,    Smith  v.  Milles,  1  T.  R.  480;  Penney  v.  Penney,-^  8  B.  &  C. 
335;  supra,  tit.  Ejectmknt:  and  Vol.  I.  tit.  Judgment. 
(o)  Smith  V.  Milles,  1  T.  R.  480. 


(A)  (A  declaration  by  a  plaintiff  as  administrator,  containing  counts  for  goods  sold,  work  done,  and  the 
common  money  counts,  without  stating  any  indebtedness  to  the  intestate,  or  referring  to  the  plaintiff,  in  his 
representative  character  in  any  subsequent  part  of  the  declaration,  except  in  a  profert  of  letters  of  adminis- 
tration,  is  bad  on  demurrer.     Christopher,  Administrator,  Sfc.  v.  Stockholm,  5  Wend.  36.) 
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cornmenciiient  of  the  action,  but  previous  to  the  declaration,  will  be  suf- 
ficient (/;). 

If  tlie  probate  has  been  lost,  an  exemplification  under  the  seal  of  the 
court,  or  an  examined  copy  of  the  act-book  (<7),  or  the  original  will,  properly 
authenticated,  and  indorsed  as  the  instrument  on  which  probate  has  been 
granted,  will  be  admissible  to  prove  it  (r). 

The  defendant  on  the  other  hand  may,  on  issue  taken  on  a  plea  sufficient 
for  the  purpose  (s),  impeach  the  plaintiff's  title  as  executor  or  administrator, 
*by  showing  either  that  the  grant  was  void  ab  initio,  as  by  evidence  that  *442 
the  probate  was  forged;  or  (/)  where  letters  of  administration  have  been 
granted  by  a  bishop  or  other  inferior  judge  in  another  diocese,  that  the 
deceased  had  bona  notabilia  in  another  diocese  (ti);  that  he  is  still  living, 

{p)  Salk.  301.  As  to  the  relation  of  an  administrator's  right,  sec  1  Corn.  Dig.  tit.  Administration  [B.] 
10.  2  Roll.  Ab.  554,  1.  15  &  25;  and  R.  v.  Inhab.  of  Horseley,  8  East,  405.  The  grant  of  administration 
as  to  title  to  personalty,  and  the  liability  of  the  administrator,  relate  to  tlie  death  of  the  intestate.  Ibid. 

{q)  Ca.  lem.  Hardw.  108.    8  East,  187;  et  supra,  Vol.  I.  tit.  Judgment;  Ind.  tit.  Probate. 

(»•)  Supra,  Vol.  I.  tit.  Judgment.    Gorlon  v.  Dyson,^  1  B.  &  B.  211). 

(s)  When  the  defendant  insists  that  the  .etters  of  administration  are  void  by  reason  of  extrinsic  matter, 
or  inapplicable  to  the  purpose  for  which  tlie  plaintiff  uses  them,  he  must  plead  the  facts  specially;  he  cannot 
go  into  such  evidence  on  issue  taken  on  a  plea  merely  denying  that  the  plaintiff  is  administrator.  And, 
therefore,  if  the  plaintiff  allege  administration  by  the  bishop  of  Chester,  and  the  defendant  deny  that  he  was 
administrator,  in  manner  and  form,  &c.,  the  plaintiff  cannot,  under  this  issue,  show  bona  notabilia  in  another 
diocese  or  province,  by  reason  of  his,  the  debtor's,  residence  there  at  the  time  of  tlie  death.  Stokes  v.  Bate,^ 
5  B.  &  C.  491;  and  see  Yeoinans  v.  Bradshaw,  Carih.  373.  Hilliard  v.  Cox,  1  Salk.  37.  Griffith  v.  Griffith, 
Sayer,  83.  The  power  of  the  bishop  to  grant  administration  is  founded,  not  on  the  fact  that  the  deceased 
died  within  the  diocese,  but  on  that  of  his  having  left  goods  there,  per  Lee,  C.  J.,  in  Griffith  v.  Griffith, 
Sayer,  83;  and  it  will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  there  were  not  bona  notabilia 
in  another  diocese.  Ibid,  and  per  Bayley  and  Holroyd,  Js.,'  5  B.  &  C.  498,  9;  contrary  to  the  ancient  practice, 
when  it  was  held  to  be  necessary  to  aver  that  there  were  not  bona  notabilia  in  another  diocese,  per  Holt,  C. 
J.,  in  Denham  v.  Stephenson,  Salk.  40;  contra,  Woodward  v.  Thomson,  Cro.  Eliz.  907.  Skidmore  v.  Winston, 
ibid,  879.  Probate  granted  by  an  arciideacon  under  authority  from  the  diocesan,  is  valid,  where  the  party 
died  within  the  archdeaconry,  although  he  was  possessed  of  a  term  lying  within  another  archdeaconry  within 
the  same  diocese.  R.  v.  Yonge,  5  M.  &  S.  119.  The  authority  of  an  administrator  appointed  according  to 
the  provisions  of  the  stat.  38  Geo.  3,  c.  87,  during  the  absence  of  an  executor  from  this  country,  does  not 
become  actually  void,  but  merely  voidable.     Paynton  v.  Hannay,  3  B.  &,  P.  26. 

{t)  Note,  that  if  letters  of  administration  are  granted  by  a  bishop  or  other  inferior  judge,  where  the  de- 
ceased had  bona  notabilia  in  another  diocese,  they  are  wholly  void.  Prince'' s  Case,  5  Rep.  30.  Blackborough 
V.  Davis,  1  P.  Wins.  43.  R.  v.  Loggen,  1  Sir.  73;  2  Bing.  N.  C.  495.  But  in  such  case  a  probate  is  not 
void,  but  merely  voidable,  1  Will.  Saund.  274,  note  (3),  per  Ld.  Macclesfield,  1  P.  Wms.  767,  8;  and  per 
Thompson,  L.  C.  B.,  R.  v.  Whitaker,  Lane.  Sum.  Ass.  ISlO.  Where  there  are  not  bona  notabilia  within  the 
province,  the  grant  of  administration  by  tlie  archbishop  is  void.  Shaw  v.  Stoughton,  2  Lev.  86;  Com.  Dig. 
•  Adm.  B.  3.  Where  there  are,  however,  bona  notabilia  in  a  diocese  within  the  province,  the  grant  by  the 
metropolitan  is  voidable  only.  2  Bing.  N.  C.  495;  Com.  Dig.  Adm.  B.  3.  For  the  metropolitan  has  a  juris- 
diction throughout  his  province.  A  plea  of  bona  notabilia  in  another  diocese,  is  a  plea  in  bar  and  not  in 
abatement,  for  it  does  not  give  the  plaintiff  a  better  writ.  In  the  case  of  an  infant  sole  executor,  adminis- 
tration is  to  be  granted  to  the  guardian  till  the  infant  attain  his  age.     38  G.  3,  c.  87,  s.  6. 

{u)  If  a  man  have  bona  notabilia  (i.  e.  to  the  value  of  5/.)  in  several  dioceses  of  the  same  province,  there 
must  be  a  prerogative  administration;  if  in  two  of  Canterbury  and  tvi'o  of  York,  there  must  be  two  prero. 
gative  administrations;  and  if  in  one  diocese  of  each  province,  each  bishop  must  grant  one;  B.  N.  P.  141; 
Salk.  39;'  5  B.  &  C.  493.  Debts  due  by  specialty  are  deemed  to  be  the  deceased's  goods  in  the  diocese  where 
the  securities  happen  to  be  at  the  lime  of  his  death;  1  Will.  Saund.  274,  note  (3);  and  this  is  so  in  the  case 
of  a  covenant  to  pay  money  out  of  the  funds  of  a  company  whose  stock  lies  out  of  the  diocese.  Giirney 
v.  Rawlins,  2  M.  &  W.  87.  A  lease  for  years  is  bona  notabilia  where  the  lands  lie;  Corn.  Dig.  Adm.  B.  4. 
Foreign  bonds,  and  securities  of  foreign  debtors,  cannot  be  administered  here  without  letters  of  administra- 
tion in  this  country.  Attorney-general  v.  Bouwens,  4  M.  &  W.  171.  But  debts  by  simple  contract  follow 
the  person  of  the  debtor,  and  are  esteemed  goods  in  that  diocese  where  the  debtor  resides  at  the  time  of 
the  creditor's  death.  Ibid.;  and  Cro.  Eliz-  472.  Off.  of  Ex.  46.  Godolph.  70.  [Thompson  v.  Wilson,  2  N. 
Ilamp.  Rep.  292. J  Judgment  and  statutes  and  recognizances  are  bona  notabilia  in  the  place  where  they  are 
given  or  acknowledged.  Ibid.  Dyer,  305.  Kegg  v.  Horton,  1  Lutw.  401.  Gold  v.  Strode,  3  Mod.  324. 
Adam  v.  Savage,  2  Ld.  Raym.  855.  The  goods  which  a  testator,  dying  in  itenere,  has  with  him,  do  not 
make  his  testament  liable  to  the  Prerogative  Court.  Doe  v.  Ovens,^  2  B.  &  Ad.  423.  A  metropolitan  ad- 
ministration of  goods  within  a  peculiar  is  not  void  (and  qu.  whether  voidable).  Lysons  v.  Barrow,'^  2  Bing. 
N.  C.  486. 
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or  that  the  will  was  forged  (x);  or  that  the  grant  of  administration  has  been 
revoked  (y),  of  which  the  act-book  would  be  good  evidence. 

The  title  of  an  administrator  is  proved,  as  has  been  seen,  by  the  produc- 
tion of  the  letters  of  administration  (z). 

The  defendant  cannot,  under  the  general  issue,  object  that  there  is  another 
executor  who  is  not  joined  ;  he  cannot  make  such  an  objection,  except  by 
plea  in  abatement  after  o^er  of  the  probate,  that  the  other  executor  is  still 
alive  (a).  Neither  can  advantage  be  taken  of  the  non-joinder  of  a  co-exe- 
cutor as  defendant,  except  by  a  plea  in  abatement,  which  must  allege  that 
the  party  not  joined  has  administered,  which  must  of  course  be  proved  on 
issue  taken  on  such  a  plea  (6). 

*If  administration  granted  to  a  creditor  be  afterwards  repealed  at  the  suit 
of  the  next  of  kin,  the  creditor  may  still  retain  against  the  rightful  admi- 
nistrator; for  where  administration  is  granted  to  a  wrong  person,  it  is  only 
voidable;  but  where  it  is  granted  in  a  wrong  diocese,  it  is  wholly  void, 
and  there  can  be  no  retainer  (c).  So  a  payment  to  one  who  has  obtained 
probate  under  a  forged  will  is  good  against  a  subsequent  rightful  adminis- 
trator (d)  (1). 

Where  the  widow  of  an  intestate  delivered  goods  of  the  intestate  to  a 
creditor  of  the  intestate,  in  satisfaction  of  the  debt,  and  the  lawful  admi- 
nistrator brought  trover  against  the  creditor,  it  was  held  that  this  single 
act  of  intermeddling  by  the  widow  did  not  constitute  her  an  executrix 
de  son  tort  (e),  so  as  to  legalize  the  delivery;  and  even  if  the  widow  had  by 
her  acting  rendered  herself  liable  as  executrix  de  son  tort,  it  would  be  very 
doubtful  whether  such  a  delivery  could  be  set  up  in  defence  to  an  action 
by  the  lawful  administrator  (/).  At  all  events,  it  seems  that  a  payment 
by  an  executor  de  son  tort  will  not  be  available  either  to  himself  or  to  the 
creditor,  unless  it  be  made  in  the  due  course  of  administration,  and  that  the 
payment  will  not  be  allowed  to  the  executor  ^e  s'o??.  ^or/,even  in  mitigation 
of  damages,  where  there  is  a  deficiency  of  assets  whereby  the  rightful  ex- 
ecutor is  prevented  from  satisfying  his  own  debt  (g). 

3.  A  count  by  an  administrator,  on  a  promise  to  the  intestate,  will  not  be 
supported  by  proof  of  a  promise  to  the  administrator  (h).     And  where 


Cause  of 
action(A), 


(x)  Supra,  Vol.  I.  lit.  Judgment.  (y)  Supra,  Vol.  I.  lb. 

(z)  Supra,  407.    [See  Walker  v.  Hill,  17  Mass.  Rep.  380.J 

(a)  Com.  Dig.  Abatement  [E.],  13;  1  Will.  Saund.  291,  g-,  and  the  cases  there  cited. 

(h)  Swallow  V.  Emberson,  1  Lev.  161;  and  3  T.  R.  560.  [Burrow  v.  Sellers,  1  Hayn.  501.]  Where  a 
creditor  is  made  a  'co-e.xecutor,  but  neither  proves  the  will  nor  acts,  he  may  maintain  an  action  against  the 
other  for  his  demand.     Rawlinson  v.  Shaw,  3  T.  R.  557. 

(c)  B.  N.  P.  141. 

{d)  Allen  v.  Dundas,  3  T.  R.  125.     Vide  infra,  note  (n). 

(e)  Mountford  v.  Gibson,  4  East,  441.  (/)  Ibid.;  and  see  Bl.  Coram.  507,  8. 

(g-)  Ibid.;  and  see  the  observations  of  Lawrence,  J.,  3  East,  453-4.  And  see  1  Will.  Exors.  P.  1,  B.  3. 
C.  5;  Layfield  v.  Layjield,  7  Sim.  172. 

(A)  Sarell  v.  Wine,  3  East,  409.  [i  3  B.  &  A.  632.] 

(1)  [A  sale  by  an  administrator  is  valid,  though  a  will  be  afterwards  discovered  and  the  administration 
revoked.  Benson  v.  Rice,  2  Nott  and  M'Cord,  577.  And  a  repeal  of  letters  of  administration,  given  to  one 
person,  gives  no  right  to  a  subsequent  administrator  to  sue  a  bond  given  to  the  first.  Gordon  v.  Woods,  4 
Bibb,  476.] 

[Proof  of  a  promise  to  an  executor  will  not  support  an  averment  of  a  promise  to  the  testator.  Glenn  v. 
mCullough,  2  M'Cord,  212.] 

(A)  (In  an  action  against  administrators,  where  there  are  several,  the  admission  of  indebtedness  by  one, 
it  seems,  will  not  entitle  the  plainlitf  to  recover.  Forsyth  v.  Ganson,  5  Wend.  558.  And  the  confession  by 
an  executor,  of  a  debt  due  from  his  testator,  is  not  admissible  as  evidence  in  a  suit  for  the  debt  against  his 
co-executor  to  establish  tlie  original  demand.  Hammon  v.  Huntley,  4  Cow.  493.  Administrators  who  have 
given  a  note  for  the  debt  of  their  intestate,  cannot  be  made  personally  responsible  for  the  payment  thereof, 
unless  it  be  shown  that  they  have  assets,  or  that  forbearance  was  the  consideration  of  the  note.     Bank  of 
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the  executor  declared  on  a  promise  to  the  testator,  in  a  note  made  to  the 
testator  six  years  before  the  action,  and  upon  the  plea  of  non  assumpsit 
infra  sex  annos,  the  plaintiff  proved  a  promise  to  himself  within  the  six 
years,  it  was  held,  on  a  conference  by  all  the  Judges,  that  the  evidence  did 
not  maintain  the  declaration  (/)  (1). 

Executors  may  sue  as  such  on  promises  to  themselves  as  executors  {k). 

(i)  Dean  v.  Crane,  6  Mod.  309;  and  see  2  Ld.  Ruym.  401;  Willes,  27. 

(k)  One  of  two  executors  having-  alone  proved  the  will,  had  received  a  debt  due  to  the  testator,  which  by 
his  will  was  appropriated  to  the  payment  of  specific  legacies  to  his  grandchildren,  with  interest  thereof;  and 
afterwards  permitted  the  money  to  be  lent  out  by  a  third  person,  by  whom  it  was  paid  to  A.;  A.  on  being 
applied  to  hy  the  executor,  acknowledged  that  he  had  received  the  money,  and  that  it  belonged  to  the  testa- 
tor's grandchildren,  but  refused  to  pay  it  over  to  the  executor.  Held  that  both  executors  might  join  in  an 
action  brought  to  recover  the  money  against  A.  Held  also,  that  it  does  not  amouat  to  a  devastavit  if  an 
executor  lends  out,  on  private  security,  money  belonging  to  the  testator,  but  not  wanted  for  the  immediate 
uses  of  the  will,  provided  he  exercises  a  fair  and  reasonable  discretion  on  the  subject.  Webster  v.  Spencer,^ 
3  B.  &  A.  3G0.  A  note  indorsed  to  an  executor  as  such,  belongs  to  him  in  his  representative  character; 
therefore  he  may  join  a  count  upon  such  note  with  counts  on  promises  to  his  testator.  King  v.  Thorn;  Same 
V.  M'Linnan,  1  T.  R.  487.  Where  a  bill  of  exchange  was  indorsed  generally  to  A.  as  administratrix,  for  a 
debt  due  to  B.  the  intestate,  and  A.  died  after  the  bill  became  due,  but  before  payment,  it  was  held  that  the 
administrator  de  bonis  non  of  B.  was  entitlfJ  to  recover.  Catherwood  v.  Chabaudf  1  B.  &  C.  150.  For  it 
is  now  settled,  contrary  to  the  old  cases,  that  an  administrator  may  sue  in  his  representative  capacity,  on  a 
contract  made  with  him  as  such.  A  count  for  money  paid  by  the  plaintift,  as  executrix,  may  be  joined  with 
a  count  for  money  paid  by  the  testator.  Ord  v.  Fenwick,  3  East,  104.  So  an  executor  may  join  a  count, 
on  promises  to  himself  as  executor,  with  counts  on  promises  to  the  testator,  whenever  the  sum  recovered 
will  be  assets  in  his  hands.  Powley  v.  Newton,^  2  Marsh.  147;  6  Taunt.  453.  He  may  join  a  count  for 
money  received  to  his  use  as  such,  with  counts  on  promises  to  the  testator.  Petrie  v.  Hannay,  3  T.  R.  659. 
A  count  for  goods  sold  by  A,,  as  adminijtrator  of  S.  to  C.  may  bo  joined  witii  an  account  stated  between  C. 
and  A.  as  administrator,  whether  the  sale  or  the  account  be  in  the  personal  or  representative  character. 
Cowell  v.  Watts,  2  Smith,  410;  6  East,  405.  So  an  adm.inistrator  may  join  a  count  on  goods  of  the  intes- 
tate, sold  by  him  after  the  decease,  with  counts  on  promises  to  the  intestate.  Thompson  v.  Stent,  1  Taunt. 
125.  Counts  on  promises  to  an  intestate  may  be  joined  with  counts  on  promissory  notes  given  to  the 
administrator  since  the  death  of  the  intestate,  us  administrator.  Semble  secus,  if  a  bond  or  other  higher 
security  had  been  given,  because  the  effect  of  such  new  and  higher  security  would  be  an  extinction  of  the 
simple  contract  debt.  Counts  on  promises  made  to  an  intestate  may  be  joined  with  counts  on  promissory 
notes  given  to  the  administrator,  as  administrator,  since  the  death  of  the  intestate,  l^ecause,  when  recovered, 
the  amoutit  would  be  assets.  Judgment  on  that  ground  was  afnrmed  in  error.  Robinson  v.  Lyall,  7  Price, 
591.  And  in  general,  an  executor,  suing  as  such,  is  not  liable  to  costs  where  his  demand,  when  recovered, 
will  be  assets.  Thompson  v.  Stent,  1  Taunt.  322.  In  the  above  case  of  Catherwood  v.  Chahaud,  it  was 
held  to  bo  sufficient  to  make  profert  of  the  letters  of  administration  de  bonis  non.  Ibid,  for  they  prove  both 
administrations,  Ibid.  Administration  de  bonis  non  is  essential  to  enable  the  administrator  of  an  executor 
to  sue  a  tenant  for  holding  over  in  his  own  time,  notwithstanding  the  tenant  may  have  attorned  to  him, 
Tingrey  v.  Brown,  1  B.  &  P.  310.  An  administrator  de  bonis  non  cannot  maintain  an  action  to  recover 
equitable  assets  in  the  hands  of  an  agent  to  trustees,  and  a  promise  by  such  agent  to  pay  is  a  mere  nudum 
pactum.  Clay  v.  Willis,'^  1  B.  &  C.  164.  An  administrator  who  has  made  a  wrongful  payment  (induced 
by  misrepresentation,  out  of  the  assets,  may  recover  in  his  representative  character.  Clarke  v.  Hougham,^ 
2  B.  «fc  C.  149.  But  counts  on  promises  by  a  testator  cannot  be  joined  with  counts  which  show  a  personal 
liability.  Rose  v.  Bowler,  1  H.  B.  108.  Secus,  where  the  count  states  an  aceoimt  stated  by  the  defendant 
as  executor,  of  monies  due  from  him  as  such.  Powell  v.  Graham,^  7  Taunt.  580.  And  he  is  not  personally 
liable  on  such  a  count  to  judgment  de  bonis  propriis.  Ibid.  Secar  v.  Atkinson,  1  H.  B.  102;  Powley  v, 
Newton,^  6  Taunt.  453;  Ellis  v.  Bowen,  Forest,  98.  But  a  count  for  money  had  and  received  by  the  defend- 
ant as  executor  to  the  use  of  the  plaintiff,  cannot  be  joined  with  a  count  on  account  stated  by  the  defendant 
as  executor.  Jennings  v.  Newman,  4  T.  R.  347;  Ashley  v.  Ashley,'^  7  B.  &.  C.  444.  An  administrator  de 
bonis  non  may,  under  equity  of  the  stat.  17  Car.  2,  c.  8,  sue  on  a  promise  to  the  former  representative.  Hirst 
V.  Smith,  7  T.  R.  182.  The  executor  residing  abroad,  administration  was  granted  to  M.,  his  attorney,  with 
the  will  annexed,  for  the  benefit  of  the  executor;  held,  that  upon  the  death  of  the  executor  the  grant  to  M, 
was  at  an  end,  and  that  administration  de  bonis  non,  subsequently  granted  to  the  plaintiff,  was  good;  but 
that  he  could  not  recover  upon  a  count  stating  the  promise  to  have  been  made  to  the  executor.  Sewercrop 
v.Day,3]^.&P.G10. 

Troy  w.  Topping,  9  Wend.  273.  So  where  the  defendant,  as  administrator,  promised  to  pay  the  amount 
of  the  note  for  value  received,  by  J.  B.  and  his  heirs;  it  was  held  on  demurrer  that  there  was  no  con- 
sideration for  the  promise.  Ten  Eyck  v.  Vanderpool,  8  John.  R.  120.  See  also  Schoonmaker  v.  De  Wit, 
17  John.  R.  304  ) 

(1)  [This  rule  is  adopted  in  Virginia,  Pennsylvania,  and  Maryland,  Fishefs  Ex^r  v.  Duncan  Sf  al,  I 
Hen.  &  Mun.  563.  Quarles^s  Adm^xw  Litllepage  Sf  Co.2  ib.  4Q\.  Jones  v.  iVfoore,  5  Binney,  573.  Beard 
V.  Cowman,  3  Har.  &  M'Hen.  152.     Aliter,  in  Massachusetts.     Baxter  v.  Penniman,  8  Mass.  Rep.  133.] 

lEng.  Com.  Law  Reps.  v.  316.    2/tZ.  viii.  45.    Hd.  i.  449.    ^Id.  viii.  103.    ^Id.  i.x.  47.    <^Id.  ii.  223. 
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*  Where  an  executor  sues  on  a  promissory  note,  laying  a  promise  to  him- 
self, the  plea  of  non-assumpsit  puts  in  issue  the  promise  so  laid,  but  not  the 
making  of  the  note  (/). 

An  administrator  to  the  effects  of  the  husband  may  maintain  an  action 
against  a  second  husband  of  the  widow  to  obtain  possession  of  premises 
rented  by  the  deceased,  without  giving  any  notice  to  quit,  although  the 
defendant  has  for  several  years  paid  the  rent  to  the  landlord  {m).  The 
right  of  an  executor  is  derived  from  the  will,  and  he  is  in  legal  possession 
from  the  time  of  the  death,  even  before  probate  granted  (n),  though  the 
probate  is  the  only  legal  evidence  of  his  title. 

*An  administrator  of  one  who  held  as  tenant  from  year  to  year  holds  as 
his  testator  did,  and  may  recover  on  his  own  demise  in  ejectment  (o). 

In  general  an  executor  or  administrator  may  recover  in  respect  of  any 
breach  of  contract  by  which  an  injury  has  been  done  to  the  estate  of  the 
testator  or  intestate,  although  the  latter  might  at  his  election  have  sued  in 
contract  or  in  tort.  He  may  maintain  an  action  against  an  attorney  for 
negligence  in  transacting  the  business  of  the  deceased  {p)\  or  against  a 
coach  proprietor  on  a  contract  for  safe  conveyance,  in  respect  of  an  injury 
to  the  person,  occasioned  by  negligence  in  driving  [q). 

The  administrator  of  a  mortgagee  of  colliery  may  maintain  trover  for 
coals  raised  after  he  had  taken  out  administration,  although  he  had  not  and 
the  mortgagor  had  not  taken  possession  (r).  (A.) 

A  creditor  cannot  defend  an  action  by  the  legal  representative  by  a  deli- 
very made  by  an  executor  de  son  tort  [s). 

If  a  stranger  receive  rent  due  to  the  testator  in  his  lifetime,  and  after- 
wards, by  desire  of  the  tenant  in  possession,  pays  the  demand  of  ground- 
rent,  due  at  the  same  time,  for  the  same  premises,  he  may  deduct  such  pay- 
ment, in  an  action  by  the  executor,  for  the  rent;  but  not  a  payment  of 
ground-rent,  arising  after  the  death  of  the  testator  {t). 

If  an  executor  or  an  administrator  unnecessarily  declare  as  such,  it  is 
mere  surplusage,  and  no  profert  or  proof  is  necessary  {u).  (B.) 


{I)   Timms  V.  Piatt,  2  M.  &  W.  720. 

(m)  Doe  V.  Bradbury,^  2  D.  &  R,  706.  The  administrator  of  the  husband  who  survived  his  wife  and  died 
without  taking  out  administration  of  her  effects,  cannot  recover  her  choses  in  action;  for  that  purpose  admi- 
nistration must  be  taken  out  to  the  wife.     Betts  v.  Kimpton,^  2  B.  &  Ad.  273. 

(n)  Smith  v.  Mills,  1  T.  R.  480.  The  property  vests  in  an  executor  from  the  time  of  the  death;  in  an 
administrator  from  the  time  of  the  grant  of  the  letters  of  an  administration;  and  therefore  where  A.  took 
out  letters  of  administration  under  a  will,  by  which  he  was  appointed  executor,  and  after  notice  of  a  subse- 
quent will  sold  the  goods  of  the  testator;  held,  that  the  rightful  executor,  in  an  action  of  trover,  was  entitled  to 
recover  the  full  value  of  the  goods  sold;  and  that  A.  was  not  entitled,  in  mitigation  of  damages,  to  show 
that  he  had  administered  the  assets  to  that  amount.      Woolley  v.  Clark,^  5  B.  &  A.  744. 

(o)  Doe  V.  Porter,  3  T.  R.  13.     And  see  R.  v.  Inhabitants  of  Stone,  6  T.  R.  295;  1  C.  M.  &  R.  834. 

ip)  Knights  V.  Quarles,'*  2  B.  &  B.  102.  He  may  sue  for  holding  over  contrary  to  stat.  4  Geo.  2,  c.  28. 
Tingrey  v.  Brown,  1  B.  &  P.  310.  But  he  cannot  sue  for  a  breach,  since  the  death,  of  a  covenant  for  further 
assurance  of  an  estate  in  fee  made  with  testator,  unless  in  respect  of  an  injury  which  has  thereby  accrued 
to  the  personal  estate.  Kingdon  v.  Notlle,  1  M.  &  S.  355.  A  personal  represeutative  cannot  sue  for  the 
breach  of  a  promise  of  marriage  made  with  the  deceased,  unless  perliaps  in  respect  of  some  loss  which  the 
personal  estate  has  thereby  sustained.  Chamberlain  v.  Williamson,  2  M.  &  S.  408.  An  executor  cannot, 
under  the  equity  of  the  statute  de  bonis  asportatis,  ha.ve  trespass  for  cutting  down  trees  in  tiie  testator's  life- 
time. Williams  v.  Breedon,  1  B.  &,  P.  3'-^,').  Nor  can  an  e.\ecutor  sue  under  stat.  9  Anne,  e.  14,  for  money 
lost  by  his  testator  at  play.     Brandon  v.  Pate,  2  H.  B.  311. 

(y)  Ibid.  (r)  Eraser  v.  Swansea  Canal  Comp.,^  1  A.  &  E.  354. 

(s)  Mounlford  v.  Gibson,  4  East,  441.  {t)  Wilkinson  v.  Cawood,  3  Anst.  905. 

(u)   Crawford  v.  Whiltal,  Doug.  4. 

(A)  (Executors  may  declare  in  their  own  right  in  trover  on  a  conversion  after  the  death  of  the  testator. 
Mann  v.  Baker,  5  Cow.  265.) 

(i()  (ffiiMC  v.  6'M</tar<,  2  Pcnns.  Rep.  4D0.) 
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II.  Upon  the  plea  of  ne  unques  executor  {x),  which  must  be  specially  Actions 
pleaded  if  the  defendant  mean  to  deny  that  he  is  such  (y),  the  plaintiff  against  ex- 
must  prove  the  affirmative.     Direct  evidence  is  by  the  probate,  or  letters  of^"  "^"^^g 
administration,  but  as  these  can  seldom  be  in  the  power  of  the  plaintiff,  executor. 
*notice  should  be  given  to  the  defendant  to  produce  them.     It  must  be  pre-     *446 
sumed  that  the  document,  if  it  exist,  is  in  the  defendant's  possession,  and 
therefore  it  seems  that  the  ordinary  proof  of  possession,  as  preparatory  to 
the  admission  of  parol  evidence,  is  here  unnecessary. 

It  has  already  been  seen  that  an  examined  copy  of  the  act-book,  stating 
that  letters  of  administration  were  granted  to  the  defendant,  as  proof  that 
she  is  administratrix,  although  no  notice  has  been  given  to  produce  the 
letters  of  administration  {z).  So  it  seems  that  the  original  will,  produced 
by  an  officer  of  the  ecclesiastical  court,  bearing  the  seal  of  the  court,  and 
indorsed  as  the  instrument  on  which  probate  was  granted,  with  ihe  value 
of  the  effects  sworn  to,  and  on  which  probate  was  obtained,  is  original 
evidence  to  prove  the  probate  (a). 

The  most  usual  proof  that  a  party  is  executor,  arises  from  his  acts  of  Executor 
intermeddling  with  the  property  of  the  deceased,  which  in  law  constitutes  <^e  son  tort. 
him  executor  de  son  tort  (A.) 

What  acts  will  make  a  man  executor  de  son  tort  is  a  question  of  law,  but 
it  is  for  the  jury  to  say  whether  the  facts  are  sufficiently  proved  (6);  but 
it  is  said  that  slight  circumstances  of  intermeddling  are,  in  point  of  law, 
sufficient  for  the  purpose  (c),  such  as  the  receiving  money  of  the  testator's 
after  his  death,  although  it  was  received  according  to  an  order  in  his  life- 
time [d). 

Where  a  creditor  took  a  bill  of  sale  of  the  debtor's  goods,  and  allowed 
them  to  remain  in  his  possession,  and  after  the  death  of  the  debtor  took 
possession  of  the  goods  and  sold  them,  it  was  held  that  he  thereby  made 

{x)  An  executor  is  usually  liable  personally  on  contracts  which  he  himself  makes,  though  they  are  made  in 
his  representative  capacity.  A  bond  by  an  executor,  by  which  he,  as  executor,  binds  himself,  his  heirs,  &c. 
makes  him  personally  liable;  so  that  he  cannot  plead  plene  administravit,  when  sued  thereon.  Biirry  v.  Rush, 
1  T.  R,  691.  So  if  executors  make  a  promissory  note,  by  which  they,  as  executors,  jointly  and  severally, 
promise  to  pay  on  demand.  Childs  v.  Mourns,^  2  B.  (Sc  B.  460.  So  an  executor  of  a  deceased  partner  who 
continues  the  trade,  though  for  the  benefit  of  the  infant  children,  is  liable  personally  as  a  partner.  Wight, 
man  v.  Townroe,  1  M.  «&:.  S.  412.  A  testator  directs  that  his  business  shall  be  carried  on  by  E.  P.  The 
executors  permit  E.  P.  to  get  in  the  outstanding  debts.  There  being  no  such  direction  in  the  will,  the  exe- 
cutors are  liable.  Pistor  v.  Dunbar,  1  Anst.  107.  As  to  their  liability  to  funeral  expenses,  see  3  Y.  & 
J,  25. 

(v)  And  therefore  under  the  plea  oC plene  administravit,  the  defendant  cannot  show  that  he  acted  merely 
as  agent  to  the  executor.  B.  N.  P.  14.3.  The  eftects  of  an  intestate  having  vested  in  the  king  by  a  forfeit- 
urefor  felony,  if  the  ordinary  grant  letters  of  administration  to  A.  in  consequence  of  a  warrant  from  the 
king,  and  they  run  in  the  usual  form,  viz.  "  To  pay  debts,  &c."  though  with  this  additional  clause,— "For 
the  use  and  benefit  of  his  Majesty;" — A.  may  be  sued  by  the  intestate's  creditors,  and  shall  not  be  permitted 
to  impeach  the  validity  of  the  letters  of  administration.     Megit  v.  Johnson,  Doug.  542. 

L-  (z)  Vol.  I.  tit.  Judgment.— Probate.  Davis  v.  Williams,  13  East,  231.  And  see  Elden  v.  Keddel,  8  East, 
187.  Seealso  R.  v.  Barnes,^  1  Starkie's  C.  243,  and  Gorton  v.  Dyson,^  1  B.  &  B.  219.  In  the  latter  case, 
it  seems  that  the  original  will  was  indorsed.  ,     n  j  r,cii 

(a)  Gorton  \.  Dyson,  1  B.  &  B.  219.     And  see  the  observations  of  Richardson,  J.  Ibid.22l. 

(6)  Padgett  V.  Priest,  2  T.  R.  97.  The  authority  of  a  servant,  employed  in  selling  his  master's  property, 
is  determined  by  the  death  of  the  master.     By  continuing  the  sale,  therefore,  he  becomes  executor  de  son 

tort.  Ibid.  ,    J  ,     J 

(c)  Edwards  v.  Harben,  2  T.  R.  597.  In  one  case  the  merely  taking  a  book,  and  in  another  a  bedstead, 
was  held  to  be  sufficient;  Noy.  69.  The  entering  on  a  lease  for  years,  Bac.  Ab.  Exors.  B.  3;  or  pleading 
any  other  plea  than  that  of  ne  unques  executor,  lb.;  or  the  suing  for,  receiving  or  releasing  debts  due  to  the 
estate,  will  be  evidence  to  prove  the  fact;  Cora.  Dig.  Adm.  C.  I. 

(d)  2  T.  R.  597. 

(A)  (The  laws  of  Ohio  do  mt  recognizean  executor  de  son  tort,  and  no  action  lies  against  such  an  exe- 
cutor.    Dixon  V.  Cassell,  5  Ohio  R.  533.) 
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himself  executor  de  son  tort,  since  the  continuance  of  the  debtor's  posses- 
sion was  inconsistent  with  the  deed,  which  was  therefore  fraudulent  against 
creditors  (e).  But  the  interfering  for  purposes  of  decency,  charity,  or  kind- 
ness, as  in  ordering  the  funeral  of  the  deceased,  paying  his  debts  or  lega- 
cies out  of  the  party's  own  pocket,  or  taking  an  inventory  of  his  effects,  is 
not  such  an  intrusion  as  will  render  the  party  liable  (/).  An  executor  who 
has  not  proved  the  will,  does  not  make  himself  liable  by  assisting  a  co- 
executor  who  has  proved  (g). 
Answer.  The  defendant  may  prove  in  answer  that  he  acted  under  the  authority  of 
*447  *the  rightful  administrator  (A),  or  as  agent  to  an  executor,  who,  though  he 
never  proved  the  will,  yet  acted  as  such  (/),  or  that  he  had  a  claim  upon 
the  goods  of  the  deceased  (k)  (A). 

Where  i/i.  and  B.  are  the  executors  of  C,  and  on  the  death  of  .^.,  B.  his 
executor,  possesses  himself  of  the  effects  of  C,  it  seems  that  he  is  not  liable 
as  the  executor  of  C.  (/).  An  executor  de  son  tort  cannot  discharge  him- 
self from  an  action  by  the  creditor  by  delivering  over  the  effects  in  his  pos- 
session to  the  rightful  owner  after  action  brought  {m).  The  plaintiff  on 
issue  taken  on  this  plea  may  have  a  verdict  against  the  real  executors,  on 
counts  alleging  promises  by  the  testator  {n). 
Plene  ad-  2.  Upou  issue  of  the  plea  oi  plem  administravit,  it  lies  on  the  plaintiff 
ministra-  jq  prove  affirmatively  that  the  defendant  had  assets  (o).  On  this  issue  no 
evidence  can  be  given  of  assets  after  the  writ  sued  out  {p).  And  if  assets 
have  in  fact  accrued  since  the  issuing  the  writ,  the  plaintiff  may,  it  seems, 
reply  the  fact  [q). 

In  proof  of  assets  the  plaintiff  may  give  in  evidence  the  inventory  of  the 

(e)  Edwards  v.  Harben,  2  T.  R.  595. 

(/)  3  Bac.  Ab.  tit.  Executor,  21.  Denmanv.  Hampton,  K.  B.  Sitt.  after  T.  T.  1830.  So  in  locking  up  the 
g'oods  of  the  deceased,  directinjr  the  funeral,  feeding  his  cattle,  providing  necessaries  for  his  children;  Will. 
on  Ex.  P.  1,  B.  3,  C.  5.  Proof  that  the  defendant,  being  the  widow  of  the  deceased,  a  hair-dresser,  continued 
to  live  in  the  house,  and  opened  the  shop,  tiie  entrance  to  the  house,  but  there  vi'as  no  evidence  of  any  sale  of 
goods  by  her,  or  of  doing  more  than  giving  the  note,  and  of  having  the  goods  valued,  preparatory  to  taking 
out  administration;  held  that  these  acts  were  not  sufficient  to  constitute  her  executrix  de  son  tort.  Serle  v. 
Waterworth,  4  Mees.  &  W.  9;  and  7  Dowl.  684;  but  judgment  reversed  on  error,  4  Mees.  &  VV.  795. 

(g)  2  Cox's  C.  C.  274.  (/;)  Peake's  C.  86:  Cro.  Eliz.  472. 

(i)  Cottle  V.  Aldrich,  4  M.  &  S.  175.  A.,  B.  and  C.  are  appointed  executors,  of  whom  C  alone  proves  the 
will.  C.  makes  D.  jointly  with  B.  his  agent  in  the  administration,  who  accordingly  administers  during  Cs 
lifetime  under  his  authority.  C.  dies,  leaving  A.  and  B.  surviving.  D.  continues  to  administer,  consulting 
with  B.  from  time  to  time;  and  acting  under  his  advice.  Held,  that  D,  was  chargeable  as  executor  de  son 
tort  for  the  intermeddling  since  C's  death.  Had  B.  acted  as  executor,  D.  would  not  have  been  so  charge- 
able; but  this  he  did  not,  since  the  advice  lie  gave  was  not  an  acting  as  executor.  Ibid.  Living  in  the 
liouse  and  carrying  on  the  trade  of  deceased  (a  victualler),  is  sufficient  intermeddling  to  make  a  defendant 
executor  de  son  tort,  and  as  such  liable  de  bonis  propriis;  notwithstanding  his  wife  proved  the  will  after  the 
action  was  commenced.     Hooper  y.  Summer  sett,  Wightw,  16. 

{k)  One  who  takes  possession  under  a  fair  claim  of  right,  is  not  chargeable  as  executor  de  son  tort. 
Femings  v.  Jarratt,  1  Esp.  C.  335. 

(0  Hall  v.  Elliott,  Peake's  C.  86;  but  see  5  Co.  33. 

{m)  Curtis  V.  Vernon,  3  T.  R.  587;  2  H.  B.  18.  Secus,  semhle,  if  he  deliver  the  goods  to  the  rightful  exe- 
cutor before  action  brought.     Ibid.     Padget  v.  Priest,  2  T.  R.  97. 

(n)  Griffiths  v.  Franklin,^  M.  &  M.  146.  He  cannot  recover  on  counts  on  promises  by  all  as  executors. 
Ih.  Qu,  Whether  there  can  be  an  executor  de  son  tort  where  there  is  a  lawful  executor.  Hall  v.  Elliott, 
Peake's  C.  87.     Read's  Case,  5  Co.  34. 

(o)  The  produce  of  the  sale  of  the  good-will  of  a  house  held  for  some  time  by  the  administratrix  as  tenant 
at  will,  is  assets.     Worral  v.  Hand,  Peake's  C.  74.     See  Jury  v.  Woodhouse,  Barnes,  333. 

(p)  Per  Ld.  Kenyon,  C.  J.,  in  Mara  v.  Quin,  6T.R.  10. 

Iq)  Per  Ashurst,  J.,  Mara  v.  Quin,  6  T.  R.  11. 

(A)  (The  granting  letters  of  administration  to  one  who  has  made  himself  liable  as  executor  de  son  tort, 
will  legalize  his  tortious  acts.  Shillaber  v.  Wyman,  15  Mass.  R.  322.  Andrew  v.  Gallison,  id.  325. 
An  executor  de  son  tort  is  liable  only  to  the  amount  of  the  assets  which  come  into  his  hands.  He  may  be 
''declared  against  and  protect  himself  by  plea  as  the  rightful  executor.  Stockton  v.  Wilson,  3  Penns.  R. 
130.) 
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personal  estate  of  the  deceased,  delivered  by  the  defendant  in  the  eccle- Proof  of 
siastical  court;  but  a  copy  of  the  inventory  is  not  admissible,  unless  it  bcissets. 
signed  by  the  defendant,  although  it  has  been  signed  by  the  appraisers  (r); 
and  he  may  show  that  the  goods  have  been  undervalued  (s)  (A).     A  lease- 
hold estate  is  assets  to  the  value  of  the  term  (t).     Evidence  of  such  an 
inventory  is  sufficient  to  throw  it  on  the  executor,  to  show  how  he  has  dis- 
posed of  the  goods  and  money  specified  in  the  inventory  {u).     But  if  it  be 
prbnd  facie  evidence  of  effects  or  assets  with  which  the  executor  is  ac- 
quainted, it  is  "rebutted  by  showing  that  no  effects  actually  came  to  his     *44S 
hands  [x).     Proof  that  articles  of  furniture  were  bought  by  the  deceased 
and  seen  in  his  house  shortly  before  his  death,  is  evidence  of  assets  [y). 

It  has  been  held,  that  if  the  defendant  in  his  inventory  does  not  distin- 
guish between  sperate  and  desperate  debts,  it  is  jjyHmd  facie  evidence  to 
charge  the  defendant  with  all  which  are  not  actually  stated  to  be  despe- 
rate (z);  but  in  a  later  case  Lord  Ellenborough  required  further  and  rea- 
sonable evidence  to  be  given,  in  order  to  show  that  the  debts  had  actually 
been  received  by  the  defendant  {a).  In  principle,  it  seems  to  be  rather 
unreasonable  to  construe  an  admission  that  a  debt  is  due,  and  that  it  is  not 
desperate,  into  an  acknowledgement  that  it  has  been  received,  unless  there 
be  some  ground  for  suspecting  fraud  ;  and  the  onus  of  proof,  it  is  to  be  re- 
collected, lies  on  the  plaintiff.  At  all  events  the  defendant  may  rebut  the 
presumption  by  proving  a  demand  of  the  debt,  and  a  refusal  to  pay  it  (b), 
even  in  the  case  of  sperate  debts.  If  an  executor  submit  to  arbitration, 
agreeing  "to  pay  what  shall  be  av/arded,  he  admits  that  he  has  assets  (c); 

(r)  B.  N.  P.  140.     Welbourne  v.  Dewsbury,  per  Eyre,  C.  J.  H.  12  Geo.  1. 

(s)  B.  N.  P.  140. 

h.)  Ibid.  And  where  the  plaintiff,  in  an  action  against  the  administratrix,  held  a  lease  in  his  hands,  upon 
which  he  had  a  lien,  it  was  held  tliat  the  lease  was  to  be  considered  as  assets  in  the  jjand  of  tlie  adminis- 
trator, who  had  power  to  redeem  it.  Vinsent  v.  Sliarp,^  2  Starkie's  C.  507.  And  assets  in  Ireland  are  assets 
here.     Ibid.;  and  1  Barnes,  240. 

(m.)  Ayliffv.  Ayliff,  B.  N.  P.  142.  Gyles  v.  Dyson,^  1  Starkie's  C.  32.  In  an  action  against  several  exe- 
cutors who  all  proved,  and  pleaded,  flcne  adm.,  it  was  held  that  two  only  having  signed  the  inventory,  it 
could  not  be  taken  as  evidence  against  the  third,  who  was  therefore  entitled  to  a  verdict.  Parsons  v.  Han- 
cod?  1  Mood,  and  M.  C.  330. 

(x)  Steam  v.  Mills*  4  B.  &  Ad.  657.     And  the  case  of  Foster  v.  BlacJclock  was  not  assented  to. 

(y)  Mann  v.  Long?  2  Ad.  &  Ell.  699.  There  Pattison,  J.,  intimated  that  he  dissented  from  the  opinion 
expressed  by  Lord  Tenterdcn  in  Foster  v.  Blacklock. 

(z)  B.  N.  P.  140.  S}nith  v.  Davis,  M.  10  Geo.  2.  Per  Hardw.  C.  J.,  Shelley's  Case,  Salk.  296.  Per 
Holt,  C.  J.,  Went.  Off.  Ex.  160. 

{a)  Gyles  v.  Dyson,^  1  Starkie'.s  C.  32.  And  in  a  subsequent  case,  Parke,  B,,  said,  that  he  assented  to 
Lord  Ellenborough's  doctrine. 

(6)  Shelley's  Case,  Salk.  296,  and  B.  N.  P.  240. 

(c)  Barry  v.  Rush,  1  T.  R.  691.  Tiie  question  as  to  assets  is  concluded  against  the  executor,  by  the  arbi- 
trator directing  him  to  pay  the  sum  awarded.  Worthington  v.  Barlow,  7  T.  R.  453.  Debt  against  an  exe- 
cutrix  on  an  award  on  her  own  submission;  plea,  first,  plene  administravit;  secondly,  that  no  evidence  was 
offered  before  the  arbitrator  of  her  having  assets  at  any  time  before  the  making  of  the  award.  Held  on 
demurrer,  that  the  action  of  debt  lies  against  the  representative  on  an  undertaking  originating  with  him; 
secondly,  that  by  submitting  to  the  reference  without  protesting  that  she  had  no  assets,  she  could  not  after, 
wards  be  permitted  to  say  so:  submitting  to  a  final  settlement  could  only  be  by  paying  what  should  be  found 
to  be  due.     Riddle  v.  Sutton^,  5  Bing.  200;  and  2  M.  &  P.  245. 


(A)  (An  executor  is  liable  for  the  amount  of  assets  in  his  hands  and  no  more.  Fairfax's  Ex'rs  v.  Fair- 
fax, 5  Cranch,  19;  2  Cond.  Rep.  178.  In  any  action  against  executors  or  administrators,  in  which  the  fact 
of  their  having  administered  the  estate  of  their  testator  or  intestate,  or  any  part  thereof,  shall  come  in  issue, 
and  the  inventory  of  the  deceased,  made  and  filed  by  them,  shall  be  given  in  evidence,  the  plaintiff  or 
defendant  may  rebut  the  same  by  proof:  1.  That  any  property  or  effects  have  been  omitted  in  such  inven- 
tory, or  were  not  returned  therein  at  their  true  value:  2.  That  such  property  has  perished  or  been  lost, 
without  the  fault  of  such  executor  or  administrator,  or  that  it  has  been  fairly  sold  by  them  at  public  or 
private  sale,  at  a  less  price  than  the  value  so  returned;  or  that  since  the  return  of  the  inventory,  such  pro- 
perty has  deteriorated  or  enhanced  in  value.     (2  R.  S.  s.  14.)     Willoughby  v.  M'Cluer,  2  Wend.  608.) 
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biU  a  mere  submission  to  arbitration  is  not  an  admission  of  assets  (d); 
neither  does  the  paynient  of  interest  on  a  bond  amount  to  such  an  admis- 
sion; for  it  is  unreasonable  to  conchide,  from  his  having  enough  to  pay  the 
^       interest,  that  he  has  also  enough  to  satisfy  the  principal  (e).    So,  proof  that 
an  administrator  admitted  that  the  debt  was  just,  and  should  be  paid  as 
soon  as  he  could  pay  it,  is  not  evidence  to  charge  the  defendant  with  assets, 
for  he  could  not  be  understood  to  pledge  himself  to  commit  a  devastavit^ 
by  paying  that  debt  before  others  of  a  higher  nature  (/)  (A).     But  where 
an  executor  on  being  applied  to  for  payment  referred  the  creditor  to  ^.  B. 
for  information  as  to  assets,  it  was  held  that  the  admission  of  assets  by  *fi. 
B.  was  equivalent  to  an  admission  by  the  defendant  {g).     If  the  executor 
compound  with  creditors,  and  in  a  suit  by  one  plead /?/e/j^  administravit, 
*449     such  composition  will  be  evidence  against  him  of  assets  (A)  (B).   Proof  *of 
the  stamp  on  the  probate  is  evidence  of  assets  {i).     But  it  is  doubtful  whe- 
ther it  be  evidence  as  to  the  amount  of  assets  {k). 
Proof  of         After  proof  of  assets  in  the  hands  of  the  defendant,  it  is  incumbent  on 
due  admin- him  to  discharge  himself  by  proof  of  the  due  administration  of  such  assets, 
istration.    ^^Y\^\Q\^  he  may  do  under  this  issue  (/).    He  may  prove  the  existence  and  pay- 
ment of  debts  of  as  high  a  degree,  or  of  debts  of  inferior  degree,  without 
notice  [m);  but  he  cannot  under  this  issue  give  in  evidence  the  payment 
even  of  judgment  debts  made  subsequently  to  the  purchase  of  the  writ;  for 
the  question  is,  whether  the  defendant  had  fully  administered  at  the  lime 
when  the  action  (/?)  was  commenced.     If  the  plaintiff  reply  specially,  that 

{d)  [Hoare  v.  Muloy,  2  Yeates,  161.]  Pearson  v.  Henry,  5  T.  R.  6.  And  a  promise  by  the  administrator 
to  pay  the  delit  ot"  the  intestate  where  there  are  no  assets,  is  nudum  pactum.  Per  Buller,  Ibid.  [But  if  he 
have  assets,  he  is  personally  bound.  Sleighter  v.  Harrington,  2  Taylor,  249.  Yelv.  11,  note  (2)  and  cases 
there  collected.] 

(e)  Cleverly  v.  Brett,  5  T.  R.  8,  in  n.     But  see  the  Corporation  of  Clergymen''s  Sons  v.  Swainson,  1  Ves,  75. 

(/)  Hindesley  v.  Russel,  12  Eisl,  2.'33.  An  undertaking  by  an  executor,  on  accepting  a  bill  for  a  demand 
on  the  estate,  to  pay  on  rccei|)t  of  sufficient  effects,  means  effects  received  after  demands  entitled  to  priority 
are  satisfied.     Bowerbank  v.  Monteiro,  4  Taunt.  844. 

(0-)    Willia7ns  V.  Innes,  1  Camp.  364.  (h)  B.  N.  P.  145.     Per  Holt.  C.  J. 

(i)  Foster  v.  Blaklock,^  5  B.  &  C.  32S;  8  D.  &  R.  48.  But  it  is  evidence  only  of  the  smallest  amount 
which  the  stamp  would  cjver.  Curtis  v.  Hunl,^  1  Carr.  &  P.  180.  S.  P.  Duncan  v.  Hampton,  Sitt.  after  T. 
T.  1830.  {k)  Brillon  v.  Jones,^  3  Bing.  N.  C.  676. 

(/)  He  is  liable  to  the  amount  only  of  assets  in  his  hands.  Harrison  v.  Beecles,  3  T.  R.  688.  On  a  plea 
of  judgment  recovered,  and  plene  administravit  prater,  and  replication  of  assets  ultra,  if  assets  are  proved  in 
the  defend. mt's  hand.-?,  he  may  give  evidence  of  the  payment  of  other  debts  with  those  assets  previous  to  the 
action  brousrht.     Sniedlcy  v.  //(//,  9  Blk.  1 105. 

(m)  B.  N.  P.  143;  2  Show.  81;  1  Raym.  745.  Even  debts  on  simple  contract  may  be  paid  before  special- 
ties, unless  timely  notice  be  given.  Sawyer  v.  Mercer,  1  T.  R.  690;  1  Mod.  174;  3  Mod.  115.  Shetelworth  v. 
Neville,  1  T.  R.  454.     [See  United  States  v.  Hoar,  2  Mason's  R.  317,  318.]. 

(n)  A«on.  S.ilk.  15.3.  Such  payment  should  be  pleaded.  ifeirZ.  Dyer,  32,  a.  Where  the  issue  was  whether 
there  were  assets  in  the  hands  of  the  defendant  on  the  day  when  the  writ  was  sued,  and  it  appeared  that  he 

(A)  (Where  a  promissory  note  was  given  by  an  executor  or  administrator,  it  is  prima  facie  evidence  of 
assets,  because  they  are  tlie  legal  consideration  upon  which  the  promise  ought  to  be  founded:  the  note  how- 
ever does  not  conclude  the  defendant  from  showing  that  in  fact  there  was  a  deficiency  of  assets.  The  burden 
of  proof,  however,  in  such  case  is  on  the  defendant.  The  Bank  of  Troy  v.  Topping,  13  Wend.  557.  And 
a  judgment  against  executors  or  administrators  by  confession,  is  conclusive  proof  that  they  have  assets  sufl 
ficient  to  satisfy  it.  The  People  v.  Judges  of  Erie,  4  Cow.  44.5.  See  also  Griffith  v.  Chew,  8  Serg.  &  R. 
17.  But  submission  to  a  reference  is  no  admission  of  assets.  Hoare  v.  Muloy,  2  Yeates,  161. — Dubitatur  in 
MKee  v.  Thompson,  Addis.  24. 

(B)  (If  an  e.vccutor  compound  debts  or  mortgages,  or  buy  them  in  for  less  than  is  due,  with  his  own 
money,  yet  he  shall  not  have  advantage  thereby.  So  if  he  redeem  a  pledge  of  the  testator  it  will  be  assets 
in  his  hand.s  for  debts  and  legacies.  Dawes  v.  Boylston,  9  Mass.  R.  337.  It  is  generally  true  that  n 
executor  extending  the  time  uf  payment  unreasonably,  or  t;iking  inferior  security,  thereby  bringing  a  loss  to 
liis  testator's  estate,  shall  be  liable.  Hunter  v.  Bryant,  2  Wheat.  32.  But  some  latitude  will  be  allow- 
ed for  discretion  to  an  executor  who  takes  charge  of  the  affairs  of  a  man  who  was  engaged  in  trade, 
and  the  Court  will  reluctantly  enforce  rigid  rules  in  such  case  against  him.  Ibid.  And  so  long  as  executors 
manage  the  estate  of  the  testator  in  accordance  with  the  views  he  had  entertained  of  it,  and  do  what  there  is 
reason  to  believe  he  would  have  approved  of,  could  he  have  been  consulted,  it  would  seem  to  be  unreasonable 
to  make  them  responsible  for  losses  as  respects  legatees.     M'Nair^s  Appeal,  4  Rawle,  148.) 
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he  sued  out  his  original  on  a  particular  day,  and  that  the  defendant  had  then 
assets,  and  the  defendant  rejoin  that  he  had  no  assets  then,  he  thereby 
admits  the  day  of  suing  out  the  original  as  alleged  by  the  plaintiff;  but  if 
the  plaintiff  in  his  replication  allege  assets  at  the  time  of  exhibiting  the  bill 
on  a  day  specified  under  a  videlicet,  and  conclude  to  the  country,  then, 
although  that  day  be  the  first  day  of  the  term,  the  defendant  may  show  that 
the  bill  was  exhibited  afterwards,  for  he  could  not  in  the  latter  case,  as  in 
the  former,  put  the  time  in  issue  by  his  rejoinder  (o),  and  the  day  mentioned 
in  the  replication  is  not  material.  By  this  plea  the  defendant  alleges  that 
he  has  administered  the  effects  of  the  deceased,  paying  his  debts  according 
to  the  course  and  order  which  the  law  prescribes  (p).  He  must  prove  the 
*existence  of  the  debt,  as  well  as  the  payment,  and  for  that  purpose  the  *450 
creditor  himself  to  whom  the  debt  has  been  paid  is  a  competent  witness  (g). 
Where  the  payments  have  been  made  upon  the  testator's  bonds  they  should 
be  produced  and  proved  in  the  usual  way,  by  means  of  the  attesting  wit- 
nesses; and  though  upon  payment,  they  have  been  destroyed,  evidence 
cannot  be  received  of  their  existence,  except  by  means  of  the  attesting 
witnesses  (r). 

Where  the  action  is  on  a  specialty,  he  must  prove  that  he  paid  the  debts 
on  bonds  or  other  specialties  sealed  and  delivered;  but  where  the  present 
action  is  on  a  debt  by  simple  contract,  he  may  prove  the  payment  of  a  debt, 
without  proof  of  the  bond  by  which  it  is  secured;  for  although  there  was  no 
bond,  it  was  still  a  good  payment  in  the  course  of  administration  (s).  A 
debt  for  rent  arrere  is  equivalent  to  a  debt  by  specialty  (t).     A  judgment 

received  money  on  that  day,  but  paid  it  over  by  order  of  the  court  on  the  same  day,  before  the  writ  was 
sued  oat,  it  was  held  to  be  insufficient,  and  the  jury  found  assets;  but  the  defendant  might  have  protected 
himself  by  pleading  the  fact  s|)ecially.     Preston  v.  Hall,  Clay,  66;  Vin.  Ab.  Ev.  P.  b.  pi.  3. 

(o)  B.  N.  P.  144.  CorbeVs  Case,  1  Leon.  312.  These  provisions  were  previous  to  the  alterations  as  to  process. 

{p).  See  2  Bl.  Conmi.  511.  According  to  the  rule  of  priority  he  must  pay,  1st,  all  funeral  charges,  and  the 
expenses  of  proving  the  will,  and  the  like;  and  none  but  necessary  expenses  of  a  funeral  are  allowed  against 
creditors,  nor  usually  more  than  5/.  See  B.  N.  P.  143.  In  an  action  against  an  executor  of  a  party  who 
had  been  a  captain  in  the  army;  issue  taken  upon  the  plea  of  plene  adm.;  the  Judge  had  allowed  T9Z.  for 
funeral  expenses,  and  the  plaintiff  being  nonsuited,  the  Court  thinking  it  too  large  a  sum,. directed  a  new 
trial,  unless  the  defendant  would  permit  the  plaintiff  to  eater  up  judgment  for  such  sum  as,  after  allowing 
20Z.  for  the  funeral  expenses  and  the  probate  duty,  would  remain  in  the  defendant's  hands..  Hancock  v.  Pod. 
more,^  1  B.  &  Ad.  260;  and  see  Stag  v.  Punter,  3  Atk.  119.  It  seems  that  the  expenses  of  proving  the  will 
are  to  be  allowed  under  this  plea,  although  not  actually  paid,  the  executor  being  personally  liable  to  them.2 
2  Starkie's  C.  528.  2dly.  Debts  due  to  the  king  on  record  or  by  specialty.  3dly.  Debts  wliich  by  particular 
statutes  are  to  be  preferred  to  all  others,  as  for  poor's  rates.  4thly.  Debts  of  record,  as  judgments  (if  docketed 
according  to  the  stat.  4  &  5  Will.  &  Mary,  c.  20),  but  otherwise  not.  See  Hickey  v.  Hnyter,  6  T.  R.  384. 
Steele  v.Rorke,  1  B.  &  P.  307.  5thly.  Debts  due  on  special  contracts,  as  for  rent;  Thompson  v.  Thompson, 
9  Price,  464;  or  on  bonds,  covenants,  and  the  like,  under  seal.  Lastly,  debts  on  simple  contracts;  viz.  notes 
unsealed,  and  verbal  promises;  and  amongst  these  simple  contracts,  servants'  wages  have  by  some  been  pre- 
ferred to  any  other.  2  Comm.  511.  An  executor  de  son  tort  is  entitled  to  avail  himself  of  payments  duly 
made  in  the  course  of  administration.  The  reasonable  expenses  only  of  the  funeral  will  be  allowed.  Ed- 
wards v.  Edwards,  2  C.  &  M.  612.  If  unreasonable,  the  administrator  will  be  liable,  even  although  he  sanc- 
tion them  before  taking  out  letters  of  administration.  Lucy  v.  Walrond,^  3  Bing.  N.  C.  841.  He  will  be 
liable  to  reasonable  expenses  although  he  did  not  order  the  funeral,  if  credit  were  not  given  to  another. 
Brice  v.  Wilson,  3  N.  &  M.  512. 

(q)  B.  N.  P.  143.  Kingston  v.  Grey,  1  Ld.  Raym.  745;  1  Show.  81.  In  Campion  v.  Bentley,  1  Esp.  C. 
343,  it  is  said,  that  on  issue  joined  on  a  replication  of  per  fraudem  to  a  plea  of  judgment  recovered,  the 
conusee  is  not  competent  to  prove  that  it  was  obtained  bona  fide;  sed  queere. 

(r)  Gillies  v.  Smithers,*  2  Starkie's  C.  528.  But  where  the  suit  is  on  a  simple  contract,  and  the  defendant 
relies  on  the  payment  of  bonds  of  tiie  deceased,  it  is  (as  is  said)  sufficient  to  prove  payment,  for  although 
they  be  not  bonds,  it  is  a  good  administration.  See  B.  N.  P.  143.  Interest  on  a  bond  incurred  by  the  laches 
of  the  executor  will  not  be  allowed,     Saiinderson  v.  Nichol,  1  Show.  81. 

(s).  B.  N.  P.  143,  cites  Kingston  v.  Grey,  1  Ld.  R.iym.  745.  In  that  case  it  does  not  appear  whether  the 
action  was  on  a  bond  or  simple  contract,  but  probably  the  latter;  and  from  the  terms  of  the  short  report  of 
this  case,  it  seems  that  the  creditor  proved  the  debt. 

(t)  Bac.  Ab.  Ev.  L.  Roll.  Ab.  927.  Off.  of  Ex.  145.  The  e.tecutor  is  liable  in  debt  and  </e<ine<  where  land 
demised  to  his  testator  is  of  the  value  of  the  rent,  and  pro  lanto,  when  of  less  value,  Rubery  v.  Stevens,^  4  B. 
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against  the  testator  not  docketed,  is  to  be  considered  as  a  debt  on  simple 
contract  only,  and  therefore  the  defendant,  under  this  plea  to  an  action  of 
debt  on  a  judgment  against  the  testator,  may  give  in  evidence  the  payment 
of  bond  debts  (w).  An  administrator  may  prove  paymentof  a  simple  con- 
tract debt  without  notice  of  the  specialty  debt  on  which  the  action  is  found- 
ed (.r).  On  issue  on  a  plea  of  pleii^  administravit  before  notice,  it  was 
held  that  the  defendant  having  invested  the  residue  of  the  funds  in  his  o\vn 
name,  although  for  the  benefit  of  the  legatees,  to  whom  he  had  paid  the 
dividends  for  many  years,  was  still  liable  as  for  assets  in  hand  (y).  It  is  no 
defence  to  an  action  on  a  bond,  that  the  defendant  paid  the  money  over  to 
a  co-executor,  in  order  to  satisfy  the  bond,  and  that  he  applied  the  money 
*451  to  the  satisfaction  of  his  *own  simple  contract  debts  (z).  He  may  give  in 
evidence  a  retainer  for  his  own  debt  of  equal  degree  (a);  that  the  intestate 
before  marriage  with  the  defendant,  gave  a  bond  to  J.  S.  conditioned  to 
leave  the  defendant  500/.,  and  that  she  retained  to  satisfy  the  obligation  (6); 
that  he  has  paid  debts  out  of  his  own  money,  to  the  amount  of  the  assets  (c); 
that  he  has  redeemed  part  of  the  testator's  goods,  which  had  been  pawned 
to  their  full  value,  with  his  own  money,  and  has  paid  the  value  of  the  resi- 
due in  discharge  of  his  debts  [d).  So  he  may  show  that  he  has  retained 
money  to  pay  the  expenses  of  administration,  to  which  he  has  made  him- 
self liable,  although  the  money  has  not  been  actually  paid  (e)  (A). 

An  executor  de  son  tort  (/)  is  not  entitled  to  retain  for  his  own  debt, 
though  of  higher  degree,  even  although  the  rightful  executor  (after  action 
brought)  consent  to  the  retainer  [g)\  but  if,  under  this  plea,  he  give  in  evi- 

&  Ad.  241;  and  see  the  rule,  Pollexfen's  Rep.  192.  A  representative  cannot  ^et  rid  of  a  liability  to  rent 
without  assent,  as  he  must  assign  to  a  beggar.  Per  Wood,  B.  Thompson  v.  Thompson,  9  Price,  471.  And 
the  administrator  may  retain  for  a  half-year's  rent,  during  which  tlie  intestate  died.  Ilnd.  And  sucli  rent  is 
equal  to  a  specialty  debt.  Ibid.  A  chattel  interest  vests  in  the  representative,  in  the  same  manner  as  in  the 
testator.  Doe  v.  Porter,  3  T.  R.  13.  He  cannot  waive  for  the  term,  he  must  waive  in  totg  or  not  at  all.  Bil- 
linghurst  \.  Spearman,  1  Salk.  297.  An  administrator  who  has  occupied  the  premises,  cannot  plead  to  an 
action  of  covenant  for  non-repair,  and  not  paying  rent  and  taxes,  tliat  the  premises  yield  no  profit.  Tre- 
meere  v.  Morison,^  I  Bing.  N.  C.  89. 

(m)  Hickey  v.  Haytor,  6  T.  R.  384;  Steele  v.  Rooke,  1  B.  &  P.  307.     3  Saund.  7,  n.;  Tidd.  919,  3d  edit. 

(x)  Com.  Dig.  Administration,  C.  2d  edit,  by  Kyd.;  2  Cro.  535;  3  Lev.  115;  3  Mod.  115;  1  T.  R.  690. 
Supra,  323  (a). 

(y)  Smith  v.  Day,  2  M.  &  W.  684;  and  qu.  whether  such  payment  before  notice  could  be  proved. 

(z)  Cross  V.  Smith,  7  East,  246. 

(a)  Plumer  v.  Marchant,  3  Burr.  1380.  It  is  a  general  rule,  tliat  wherever  the  executor  might  have  sued 
for  the  debt,  or  might  have  paid  it,  he  may  retain  for  it.  And  see  Bond  v.  Green,  Brownl.  75;  Bro.  Ex.  18. 
On  the  plea  by  an  administrator  of  a  retainer,  it  is  sutficient  to  show  a  legal  contract  and  liability.  Harry 
V.Jones,  4  Price,  89.  One  of  two  executors  may  retain  for  his  own  debt  out  of  a  balance  due  from  both  to 
the  estate.     Kent  v.  Pickering,  2  Keene,  1. 

(6)  She  is  entitled  to  retain  out  of  the  personal  assets  so  much  as  is  equal  to  the  damages  which  she  has 
sustained  by  breach  of  the  covenant.  Loane  v.  Casey,  executrix,  2  Bl.  965;  B.  N.  P.  140-1;  3  Burr.  1380. 
But  where  the  husband  covenanted  to  pay  the  wife  an  annuity  of  20/.,  or  that  his  heirs,  executors,  «&e. 
should  pay  the  sum  of  400/.  to  the  trustees,  to  remain  vested  in  them;  it  was  held,  that  the  widow,  being  ad- 
ministratrix, could  not  retain  tiie  4t)0/.  Thompson  v.  Thompson,  9  Price,  464.  A.  having  lent  money  to  B. 
on  a  bond,  takes  out  administration  de  bonis  non,  he  may  retain  for  the  bond  debt.  Weekes  v.  Gore,  3  P. 
Wms.  184;  and  after  his  death  it  will  be  presumed  that  he  elected  to  pay  his  own  debt  first. 

(c)  B.  N.  B.  140.     Co.  Litt.  123.  (</)  Ibid. 

(e)   Gillies  v.  Smithers,^  2  Starkie's  C.  528;  Cor.  Abbott,  L.  C.  J. 

(/)  But  if  an  executor  de  son  tort  take  out  administration,  his  previous  acts  are  good  by  relation.  Mo. 
126;  Com.  Dig.  Administration,  C,  3. 

(g)  Curtis  V.  Vernon,  3  T.  R.  587;  2  H.  B.  18. 

(A)  (If  an  executor  has  been  robbed  of  money  belonging  to  his  testator's  estate,  he  will  be  exonerated 
from  accounting  for  it.  Farman  v.  Coe,  1  Caines  C.  96.  And  after  his  death,  his  personal  represen- 
tative may  avail  himself  of  the  excuse,  though  uncorroborated  by  the  oath  of  him  whom  he  represents, 
ii.  Where  an  executor  does  an  act  in  good  fiith,  but  under  a  mistake,  he  will  not  be  liable;  as  for  making 
a  surrender  of  a  term,  on  the  supposition  that  it  was  forfeited  for  a  less  consideration  than  it  was  worth. 
The  People  v.  Pleas,  2  John.  C.  376.) 
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dence  a  retainer,  the  plaintiff  cannot  object,  that  as  executor  t/e  son  tort  he 
cannot  retain,  without  showing  the  will,  and  who  are  rightful  executors  (A). 
He  may,  after  action  brought  by  a  simple-contract  creditor,  pay  a  specialty 
debt,  and  plead  the  payment  of  that  debt  in  bar  of  action  (/).  An  executor 
may  also,  it  seems,  give  in  evidence  the  payment  of  the  residuary  effects  to 
the  legatee,  after  the  expiration  of  a  year  from  the  testator's  death,  without 
notice  of  the  plaintiff's  demand  [k)\  so  he  may  show  that  he  was  but  executor 
durante  minore  setate,  and  that  he  paid  particular  debts  and  legacies,  and 
delivered  over  the  residue  of  the  testator's  personal  estate  to  the  infant  when 
he  came  of  age  (/);  for  his  power  then  ceases,  and  the  new  executor  is  liable 
to  all  actions  [m).  But  he  will  be  liable  for  as  much  as  he  has  wasted  («), 
to  creditors,  it  seems,  as  well  as  to  the  new  executor. 

Under  a  plea  simf)ly  of  no  assets,  the  defendant  must  still  show  payment 
in  due  course  of  administration  (o). 

The  plea  of  plene  administravit  admits  the  debt,  but  not  the  amount 
of  it,  and  therefore,  unless  the  action  be  of  debt  for  a  sum  certain,  the 
plaintiff  must  prove  his  debt,  and  the  amount  of  his  damages  {p). 

*0n  issue  taken  on  the  plea  o{  plem  administravit  prseter,  the  defend-     *452 
ant  may  prove  payment  of  debts,  before  action  brought,  as  well  as  under 
the  general  plea  {q). 

An  executor  cannot,  under  the  plea  oijilen^  administravit,  give  in  evi- 
dence the  existence  of  outstanding  debts  of  a  higher  nature,  without  plead- 
ing them  {r)  (1). 

3.  Where  the  day  of  payment  on  a  bond  is  past,  although  the  defendant  Outstand- 
sets  out  the  condition  in  his  plea,  he  will  thereby  cover  assets  to  the  amount  i"g  bonds, 
of  the  penalty,  unless  the  plaintiff  reply /jer/ra?f«^ewi;  and  on  issue  joined 
on  such  replication,  proof  that  the  obligee  would  have  taken  less  than  the 
penalty,  and  not  exceeding  the  sum  which  the  executor  had  to  pay,  will  be 
evidence  of  fraud  {s). 

Upon  a  replication /?eryr«i<f/em  to  a  plea  of  judgment  recovered,  evi- Judgment 
dence  that  the  creditor  would  have  taken  less  than  the  sum,  is  evidence  of  recovered, 
fraud,  unless  the  executor  show  that  he  had  not  assets  to  pay  that  amount 
[t).     Evidence  in  such  case,  that  the  judgment  was  confessed  for  more  than 

(A)  B.  N,  P.  143.     But  see  Peake's  Ev.  349,  3d  ed. 

(i)  Oxenden,  gent.,  one,  S(C.  v.  Clapp,  executrix,^  2  B.  &  Ad.  309. 

{k)  I  Esp.  C.  276.  Cor.  Ld.  Kenyon,  C.  J.  The  payment  of  Iciracies  six  months  after  probate  does  not 
discharge  the  executor's  liability  on  a  covenant,  although  he  paid  them  without  notice,  Davis  v.  Blackwell,^ 
9  Bing.  5. 

(/)   1  Mod.  174.     He  should  produce  the  letters  of  administration. 

(m)  Ibid. 

(n)  Ibid.     And  6  Co.     Packham's  Case;  and  Latch.  160.     But  see  1  Mod.  175. 

(0)  Reeves  v.  Ward-i  2  Bing.  N.  C.  235.  ( p)  Salk.  296;  B.  N.  P.  140. 
(9)  Smedley  v.  Hill,  Bi.  1105.                                        (r)  B.  N.  P.  141. 

is)  1  Saund.  334  (n);  B.  N.  P.  141.  If  issue  be  taken  on  the  existence  of  the  bonds,  the  defendant  must 
prove  them,  and  if  he  fail  as  to  one  he  will  fail  to  all.     Salk.  312, 

{t)  Salk.  312;  B.  N.  P.  141.  If  a  judgment,  confessed  by  an  executor,  for  more  than  the  sum  due,  is 
pleaded,  the  plaintiff  may  either  reply,  showing  specially  what  sum  is  due,  &,c.  or  per  fraudem  generally;  if 
the  latter,  and  the  issue  thereon  is  found  for  the  defendant,  he  is  entitled  to  a  general  judgment.  Pease  v. 
Naylm;  5  T.  R.  80.  The  plaintiff  ought  to  reply  the  sums  really  due.  Ih.  An  executor  may  plead  as  an 
outstanding  debt,  the  penalty  of  a  bond  of  indemnity  given  by  the  testator  to  the  obligee  who  is  surety  for 
him  in  another  bond,  both  of  which  were  forfeited  in  his  lifetime,  and  still  unpaid,  though  the  surety  has 
not  yet  been  damnified.    And  an  averment  that  the  bond  was  forfeited  in  the  testator's  lifetime,  not  showing 

(1)  [In  what  cases  a  special  plea  of  plene  administravit  is  necessary  at  the  common  law,  and  under 
statutes  in  Massachusetts,  see  United  States  v.  Hoar,  2  Mason's  Rep.  211.]  {Where  an  executor  has  assets, 
but  not  sufficient  to  pay  all  the  debts,  he  can  only  protect  himself  by  pleading  a  special  plene  administravit 
of  all  beyond  a  sum  sufficient  to  satisfy  debts  of  a  higher  nature,  and  to  pay  other  debts  of  an  equal  degree 
their  proportions.     Shaw\.  M'Cameron,  11  Serg.  &  Rawle,  252.} 
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the  true  debt,  is  strong,  but  not  conclusive,  evidence  of  fraud,  and  the  de- 
fendant may  show  in  answer  that  the  judgment  was  entered  for  more  than 
was  due  by  mistake,  and  that  the  fact  was  known  to  the  plaintiff  before 
action  brought  (w).  If  several  judgments  be  pleaded,  and  any  one  be 
proved  to  be  false  and  fraudulent,  the  plaintiff  will  succeed  as  to  all  {v). 

Wherethedefendant  pleads  a  judgment  for  100/.,  and  goods  to  the  amount 
of  51.  only,  the  substance  of  the  issue  is  that  the  defendant  has  no  more  than 
will  satisfy  the  judgment  (tv). 

He  may  show  that  payments  relied  on,  were  out  of  trust  funds,  no  part 
of  asseis  (.r). 
Outstand-       It  will  be  presumed  that  an  obligation  entered  into  by  the  testator  is 
&c  ^°"'^^'  ^^o"-^"^*-'^  o"  a  just  debt,  unless  the  contrary  be  averred  in  pleading,  and  issue 
*453     taken  upon  it  (3/). 

Upon  the  plea  of  a  retainer  and  judgment  recovered,  it  is  sufficient  for 
the  plaintiff  to  falsify  either  claim  (z). 

A  letter  written  by  a  creditor  to  an  executor  intimating  the  intention  of 
the  creditor  to  charge  the  executor  personally  and  not  as  executor,  does  not 
preclude  the  creditor  from  objecting  to  the  course  of  administration  (a). 
Cause  of        The  proof  of  the  cause  of  action  is  usually  the  same  as  it  would  have 
action.       heeu  against  the  testator  or  intestate  himself  (*^). 

o-esting"f'  4thly.  If  an  executor  sufler  judgment  by  default,  or  judgment  be  given 
devastavit,  agaiust  him  on  a  demurrer  to  the  declaration;  or  if  he  plead  payment  of  a 

how,  is  sufficient.  Cox  v.  Joseph,  5  T.  R.  307.  Where  to  a  declaration  on  the  testator's  covenant,  after 
pleas  of  plene  adm.  and  retainer  for  a  simple  contract,  the  executor  at  the  assizes  pleaded /)wi»  darrein  cont. 
a  judgment  recovered  on  a  bond  "after  the  last  continuance"  (the  last  day  of  Trin.  term),  to  wit,  on  M 
Aug^.  "  as  of  the  Trinity  term  preceding,"  to  which  the  plaintiff  replied,  that  the  defendants  had  notice  of 
the  bond  before  the  commencement  of  the  action;  held  that  the  replication  was  bad  on  demurrer,  and  that 
tlie  plea  was  properly  pleaded,  for  although  the  judgment  was  alleged  to  have  been  recovered  of  the  term, 
which  by  fiction  of  law,  therefore,  related  back  to  the  first  day  of  the  term,  and  so  was  strictly  before  the 
last  continuance;  yet  the  defendants  might  be  permitted  by  averment  to  show,  that  in  fact  the  judgment  was 
recovered  after  that  continuance,  in  order  that  they  might  not  be  deprived  of  the  privilege  allowed  by  law. 
Lyttleton  v.  Cross,'  3  B.  &,  Cr.  317;  and  5  D.  &  R.  165.  A  judgment  cannot  be  pleaded  for  the  benefit,  not 
of  the  individual,  but  for  the  general  benejit  of  creditors.     Gorst  v.  Hutton,  York  Sum.  Ass.  1834. 

(w)  Pease  v.  Naylor,  5  T.  R.  80. 

(c)  Salk.  312;  B.  N.  P.  142.     See  Chamherlaine  v.  Pickering,  1  Freem.  28;  Gilbert  \.  Dee,  lb.  537. 

(w)  Moore  v.  Andrews,  Hob.  133;  1  Saund.  333,  («). 

{x)  Marston  v.  Downes,^  I  A.  »fe  E.  31. 

(y)  Cro.  Jac.  35;  B.  N.  P.  142.  A.  being  indebted  in  his  individual  capacity  to  a  house  in  trade,  of  which 
he  himself  was  a  partner,  in  a  sum  of  money,  the  amount  of  which  could  not  be  exactly  ascertained,  cove- 
nants to  pay  the  firm  all  his  then  debts,  and  such  other  debts  as  should  subsequently  accrue.  A.  dies  with- 
out having  satisfied  the  original  debt,  and  having  contracted  further  debts  subsequent  to  the  execution  of  the 
deed.  Held,  that  his  executors,  two  of  whom  were  partners  in  the  house  of  trade,  could  not  plead  cither  of 
these  debts  by  way  of  retainer,  or  as  an  outstanding  specialty  debt.     De  Tastet  v.  Shaw,  1  B.  &  A.  664. 

(«)  Campion  v.  Bentley,  1  Esp.  C.  343. 

(a)  Richards  v.  Brown,^  3  Bing.  N.  C,  493. 

(6)  A  promise  made  upon  good  consideration  by  a  testator,  that  his  executor  shall  pay,  is  a  sufficient  con- 
sideration for  an  action  in  assumpsit  against  the  executor.  And  in  such  action  it  is  neither  necessary  to 
aver  assets,  nor  a  promise  by  the  executor.  By  three;  Burrough,  J.  dissentiente.  Powell  v.  Graham,*  7 
Taunt.  580.  An  executor  is  bound  by  his  testator's  agreement  not  to  bring  error;  such  an  agreement  pre- 
cludes him  from  bringing  error  on  a  judgment  in  scire  facias  brought  to  make  him  party  to  the  former 
judgment,  since  that  is  not  a  new  action,  but  a  continuation  of  the  old  one.  Executors  of  Wright  v.  Nutt, 
I  T.  R.  388.  The  personal  representative  of  a  tenant  may  be  charged,  in  his  representative  character,  for 
breaches  of  covenant,  by  one  to  whom  the  premises  have  come  by  assignment  since  the  death.  Lady  Wil- 
son v.  Wigg,  10  East,  313.  The  general  rule  is  actio  personalis  moritur  cum  persona.  Where  the  cause  of 
action  is  money  due,  or  a  contract  to  be  performed,  gain  or  acquisition  by  the  labour  or  property  of  another, 
or  a  promise  by  the  testator  expressed  or  implied,  the  action  survives  against  the  executor.  Secus,  if  it  be 
a  tort,  or  arise  ex  delicto,  supposed  to  be  by  force,  and  against  the  peace.  Humbly  v.  Trott,  Cowp.  375. 
An  action,  ex  contractu,  lies  against  an  executor  for  the  value  of  timber  wrongfully  cut  down  by  the  testator. 
Utterson  v.  Vernon,  3  T.  R.  549.  Trover  does  not  lie  against  an  executor  for  a  conversion  by  his  testator. 
Hamhly  v.  Trotl,  Cowp.  371.  Debt  is  not  maintainable  against  a  personal  representative,  on  the' simple 
contract  of  the  deceased.     Barry  v.  Robinson,  1  N.  R.  293. 
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bond,  and  omit  to  plead  plenh  administravit,  or  plejil  administravit 
prseter,  it  will  operate  as  an  admission  of  assets  in  an  action  against  him 
on  the  judgment,  suggesting  a  devastavit  (c);  for  it  is  an  universal  principle 
of  law,  that  if  a  party  do  not  avail  himself  of  the  opportunity  of  pleading 
matter  in  bar  to  the  original  action,he  cannot  afterwards  plead  it  in  another 
action  founded  upon  it,  or  in  a  scire  facias  {d).  And,  therefore,  in  an 
action  against  an  executor  on  a  judgment  suggesting  a  devastavit,  on  issue 
taken  on  the  plea  oi  non  devastavit,  it  is  sufficient  to  prove  the  judgment, 
and  the  return  oi  nulla  bona  to  \\\q  fieri  facias  (e). 

Whether  the  defendant  plead  non  devastavit  to  a  scire  fieri  inquiry,  or 
nil  debet,  or  not  guilty,  or  non  devastavit  to  an  action  of  debt  against  him, 
suggesting  *a  devastavit,  he  cannot  give  in  evidence  the  want  of  assets  (/);  *454 
nor  can  he  do  so  upon  a  writ  of  inquiry  after  judgment  by  default  in  the 
original  action  [g);  nor  would  a  previous  judgment  be  evidence  for  him  (A), 
for  although  under  the  issue  of  7ion  devastavit  the  defendant  may  give  in 
evidence  any  matter  which  would  have  been  a  discharge  to  him  under  the 
plea  of  plenl  administravit  (^),  yet  under  the  latter  plea  the  former  judg- 
ment would  not  be  evidence. 

On  the  issue  taken  on  the  plea  of  non  detinet  to  an  action  of  debt,  sug- 
gesting a  devastavit,  the  issue  is  on  the  defendant,  the  judgment  being 
conclusive  as  to  assets  [k). 

A  promise  by  an  executor  to  pay  a  debt  of  the  testator,  where  there  are  Promise  by 
no  assets,  is  a  mere  7iuduni  pactutn  {I),  even  although  he  has  given  a^n  execu- 
written  promise  [m)  (A);  but  assumpsit  will  lie  against  an  executor  on  a  °^' 
promise  made  by  the  testatrix  to  pay  a  debt  for  which  she  gave  her  bond 
during  coverture  (n). 

An  executor  is  liable  for  the  expenses  of  the  testator's  funeral,  if  on  his 
omission  another  order  it,  if  he  has  assets  (o). 

An  executor  of  a  joint  contractor  may  show,  under  the  general  issue,  that 
another  joint  contractor  still  survives  {p). 

No  action  lies  to  recover  a  party's  distributive  share  of  a  legacy,  though  Legacy, 
the  administrator  has  expressly  promised  to  pay  it  {q).      It  is  otherwise 

(c)  Eming  v.  Peters,  3  T.R.  685.  Ramsden  v.  Jackson,  1  Atk.  292.  Rock  v.  Leighlon,  Salk.  310;  1  Ld. 
Raym.  589;  Hob.  199. 

(d)  Per  Buller,  J.  3  T.  R.  689.  The  pleas  of  non  est  factum,  release,  payment,  non  assumpsit,  &c.  admit 
assets.  1  Saund.  335,  (n).  Judgment  for  the  plainlitf  by  default,  or  on  demurrer,  is  evidence  of  assets, 
although  no  devastavit  has  been  returned  by  the  sheriff.  Leonard  v.  Simpson,^  2  Bing.  N.  C.  176.  Rocky. 
Leighton,  I  Salk.  310.     Palmer  v.  Waller,  1  M.  &  W.  689. 

(e)  Erving  v.  Peters,  3  T.  R.  685.     Skelton  v.  Howling,  1  Wils.  259.     Chaloner  v.  Chaloner,  cited  ibid, 
if)  3  T.  R.  693;  1  Will.  Saund.  219,  c.  {g)  Treil  v.  Edwards,  6  Mod.  308;  2  Sir.  1075. 

(/;)  Rock  V.  Layton,  1  Ld.  Raym.  591.  (i)  Per  Gould,  J.     Rock  v.  Layton,  1  Ld.  Raym.  591. 

(k)  Hope  V.  Bague,  3  East,  2. 

(/)  Pearson  v.  Henry,  5  T.  R.  6.  [Yelv.  11,  note  (2).]  Rann  v.  Hughes,  7  T.  R.  350.  But  a  promise 
founded  on  a  new  consideration,  as  forbearance,  is  binding.  1  Will.  Saund.  210,  note  (1).  A  promise  by 
A.  to  B.  that  in  consideration  of  his  procuring,  at  his  own  expense,  administration  to  the  estate  of  C.  to  be 
granted  to  A.,  he  would  pay  over  to  liim  dividends  due,  since  the  death,  upon  stock  which  C.  held  in  trust 
for  B.,  is  not  binding  on  the  estate.     Parker  v.  Baylis,  2  B.  &  P.  73. 

(m)  Rann  v.  Hughes,  7  T.  R.  156.     See  Parker  v.  Baylis,  2  B.  &  P.  73. 

(n)  Lee  v.  Muggridge,^  5  Taunt.  36.  (o)  Tugwell  v.  Hayman,  3  Camp.  298. 

(/))  5  East,  26l. 

{q)  Jones  V.  Tanner,^  7  B.  &  C.  542.  It  seems  to  be  a  settled  rule  of  law,  that  no  action  at  law  lies  to 
recover  a  legacy.  lb.  per  Littledale,  J.  the  judgment  of  Lord  Kenyon  in  Decks  v.  Strutt,  5  T.  R.  690,  has 
always  been  considered  as  an  unqualified  decision,  that  an  action  at  law  does  not  lie  for  a  legacy. 

(A)  (Administrators  who  have  given  a  note  for  the  debt  of  their  intestate,  cannot  be  made  personally  re- 
spnnsible  for  the  payment  thereof,  unless  it  be  shown  that  they  have  assets,  or  that  forbearance  was  the  con- 
sideration of  the  note,  and  such  forbearance  will  not  be  inferred  merely  from  the  note  being  drawn  at  sixty 
days.  Bank  of  Troy  v.  Topping,  9  Wend.  273.  But  the  giving  of  the  note  is  prima  facie  evidence  of 
assets.     Same  Case,  13  Wend.  557.) 
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where  the  executor  has  agreed  to  retain  the  stated  amount  for  the  lega- 
tee (?'). 

Alter  the  executor's  assent  to  a  legacy  of  a  specific  chattel,  an  action  lies 
against  him  to  recover  it  (5').  The  proof  of  title  will  be  similar  to  that 
already  stated  in  the  action  of  ejectment  (/);  if  the  plaintiff  bring  trover  he 
should  prove  a  demand  and  refusal,  subsequent  to  the  assent,  and  before 
the  commencement  of  the  action. 

A  release  by  one  of  several  executors  binds  the  rest  (w). 
*455         *The  declarations  of  the  wife  are  not  evidence  against  the  husband,  in  a 
joint  action  by  them  in  right  of  the  wife  as  executrix;  for  the  husband 
being  a  party  to  the  record,  has  an  interest  in  the  cause,  and  that  cannot  be 
prejudiced  by  any  act  or  by  the  evidence  of  his  wife  (x). 

EXTINGUISHMENT. 

Things  out  of  the  land  due  only  in  respect  of  the  land,  and  part  of  the 
profits  of  the  land  are  extinguished  by  unity  of  possession,  if  a  man  hath 
an  equal  estate  in  both;  e.  g.  as  in  the  case  of  a  way  common,  and  what 
has  no  existence  during  the  unity.  Vin.  Ab.  Extin.  (G).  Secus  of  things 
done  in  another  respect,  e.  §•.  Franchises,  or  where  the  person,  not  the  land, 
is  chargeable.  Dav.  5,  Vin.  Ab.  Extin.  (G.)  Or  of  a  thing  natural,  e.  g.  a 
water-course.  Jury  v.  Pigot,  Poph.  170.  3  Buls.  340.  A  gutter  is  not  extin- 
guished, but  the  mending  of  a  gutter  is.  Bro.  Ent.  pi.  60.  An  easement 
running  with  a  house  is  not  extinguished.     Vin.  Ab.  Ext.  (D.) 

FALSE  PRETENCES. 

It  is  necessary  to  prove  [y),  1st,  The  pretence  as  laid  in  the  indict- 
ment (2^);  2dly,  Its  falsity;  3dly,  The  obtaining  the  goods  or  money  as 
alleged;  4thly,  By  means  of  the  false  pretence;  5thly,  With  the  intent 
specified. 

(r)  Hart  v.  Minors,  2  Cr.  .fe  M. 

(s)  Williams  v.  Lee,  3  Atk.  223.  An  assent  to  a  life  interest  in  a  chattel  enures  as  an  assent  to  a  bequest 
in  remainder,  but  if  in  such  case  the  life  interest  be  given  to  the  executor,  he  shall  be  presumed  to  take 
pyssession  as  executor  and  not  as  legatee,  where  the  assent  would  amount  to  a  devastavit.  Richards  v. 
Bioion,^  3  Bing.  N.  C.  493. 

(0  Supra,  W?. 

(u)  Executors  have  a  joint  and  several  interest,  which  cannot  be  divided.  Each  may  dispose  of  the  goods, 
surrender  or  release,  and  the  power  survives.  Com.  Dig.  Administration  [B.]  12.  It  is,  therefore,  unne- 
cessary for  co-executors  to  join  in  a  receipt,  each  has  a  power  over  the  whole  funds;  secus  as  to  co-trustees. 
Chambers  v.  Minchin,  7  Ves.  9,  186.  Bull  v.  Stokes,  1 1  Ves.  J.  323,  324.  An  executrix  who  has  treated 
the  testator's  goods  as  her  husband's  cannot  object  to  their  being  taken  in  execution  for  the  husband's  debt. 
Quick  V.  Staines,  1  B.  &  P.  293.  An  executor  may  dispose  of  the  assets  of  the  testator,  so  that  the  testa- 
tor's creditors  cannot  follow  them  in  the  hands  of  a  bona  Jide  purchaser.  Whale  v.  Booth,  4  T.  R.  625,  n. 
(a).  The  sale  or  disposition  of  the  testator's  or  intestate's  goods  by  one  of  two  executors  or  administrators, 
binds  the  other.  I'annell  v.  Fenn,  1  Rol.  Ab.  924;  I  Gouls.  18.5;  Dyer,  23,  b.  So  either  an  executor,  2 
Ves.  267;  or  an  administrator,  Willand  v.  Fenn,  11  Geo.  2,  Sel.  N.  P.  761,  note  (8);  may  bind  another  by 
releasing  a  debt  to  the  testator  or  intestate.  But  a  fraudulent  receipt  given  by  one  executor  is  not  binding 
on  the  rest.     Vide  infra,  tit.  [Receipt. — Release. 

(x)  Alban  v.  I'ritchett,  6  T.  R.  680;  and  see  Winsmore  v.  Greenbanke,  Willes,  597,  and  tit.  Husband 
ANO  Wife. 

(y)  See  Crim.  Pleadings,  tit.  False  Pretences.     And  the  st.  7  &  8  Geo.  4,  c.  29,  s.  53. 

(z)  It  is  essential  that  such  pretence  should  consist  in  some  false  and  fraudulent  representation  as  to  the 
existence  or  non-existence  of  some  specific  fact,  by  the  credit  given  to  which,  either  wholly  or  in  part, 
the  property  is  obtained.  4lh  Report  of  Crim.  L.  Commissioners,  p.  72.  The  obtaining  a  cheque  for  1,OOOZ. 
for  money  to  take  up  a  bill  of  representation  by  the  defendant,  that  he  had  money  enough  in  his  pocket  to 
meet  the  bill  all  but  200Z ,  when  in  fact  he  had  not  more  than  300/.  in  his  pocket,  was  held  to  be  within  the 
statute.  Crossley's  Case,  2  Lewin's  C.  C.  164.  A  pretence  that  the  party  would  do  an  act  which  he  never 
intended  to  do,  as  that  he  would  pay  for  goods,  is  not  within  the  statute.  R.  v.  Goodhall,  Russ.  &  Ry.  C. 
C  L.  461,  So  a  false  excuse  made  by  a  pauper,  that  he  had  not  clothes  made,  with  intent  to  excuse  him- 
self from  working,  is  not  within  the  Act,  though  the  fact  induce  an  overseer  to  furnish  him  with  clothes. 
R.  V.  Wakcling,  Russ.  &,  Ry.  C.  C.  L.  504;  and  see  R.  v.  Codringlon,^  1  C.  &  P.  661. 
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It  is  not  essential  to  prove  that  the  prisoner  used  the  very  words  which  Proof  of 
constitute  the  false  pretence,  as  alleged  in  tiie  indictment;  it  is  sufficient  to^'ie  false 
prove  acts  and  conduct  which  virtually  amount  to  the  false  pretence  laid. '^'^*'''^'^"'^^" 
(A).  Thus,  where  the  pretence  alleged  wus  that  the  prisoner  pretended  that 
a  paper  produced  to  the  prosecutor  was  a  true  paper,  and  that  it  had  been 
signed  by  fF.  S.     It  appeared  that  in  fact  the  prisoner,  when  he  offered  the 
paper  (which  was  in  the  form   of  a  promissory  note  for  ten   shillings  and 
sixpence,  and   resembling  those    which  were  generally  circulated  in  the 
neighbourhood  011  the  credit  of  fV.  *S'.),niade  no  representation  whatsoever; 
but  the  learned  Judge  («)  was  of  opinion  that  the  offering  tlie  note  as  genu- 
ine *  was  equivalent  to  a  representation  that  it  was  so,  and  the  twelve  Judges     *456 
all  held  afterwards  that  the  conviction  was  right  (6), 

The  proof  of  the  pretence  must  correspond  with  the  allegations  in  the 
indictment.  An  allegation  that  the  defendant  pretended  that  he  had  paid 
a  sum  of  money  into  the  Bank  of  England  is  not  supported  by  proof  that 
he  said  that  the  money  had  been  paid  into  the  Bank(c).  Where  several 
act  in  concert,  the  pretence  conveyed  by  the  words  of  one,  in  the  presence 
of  the  rest,  will  support  an  allegation  of  a  false  pretence  by  all  (d). 

2dly.  The  proof  of  the  falsity  of  the  pretence  must  of  course  correspond 
with  the  allegations. 

It  is  not  necessary  to  prove  that  the  whole  pretence  as  set  out  on  the 
indictment  is  false;  for  part  may  be  true,  and  part  false,  even  although  the 
whole  be  alleged  to  be  false  (e). 

3dly.  The  obtaining  the  money  or  goods. — This  offence  borders  frequent-  Proof  of 
ly  very  closely  upon  felony;  for  if  the  property  be  obtained  with  intent  to  obtaining, 
defraud  the  owner,  the  only  criterion  for  judging  of  the  nature  of  the '^'^" 
offence  is  this,  whether  the  owner  divested  himself  wholly  of  the  property 
by  the  delivery,  or  merely  parted  with  it  for  a  temporary  purpose.     If  ^. 
animo  furandi  pretend  to  B.,  the  owner  of  a  horse,  that  he  has  been  sent 
for  it  by  C,  who  requested  to  borrow  it,  and  Jl.  by  this  pretence  obtain  the 
horse,  and  sell  it,  he  is  guilty  of  larceny;  but  if  A.  in  such  case,  and  with 
the  like  intention,  were  to  obtain  from  B.  a  sum  of  money  on  pretence  that 
C  wanted  to  borrow  it,  and  would  repay  it  another  time,  the  offence  would 
not  amount  to  felony  (/):  the  distinction  is,  that  in  the  one  case  the  owner 
meant  to  part  entirely  with  the  whole  property;  in  the  other,  with  the 
temporary  possession  only  (B). 

(o)  Graham,  B. 

(6)  FreetVs  Case,  Stafford  Lent  Ass.  1807.  Russ.  &  Rv.  C.  C.  L.  127.  See  also  Story's  Case,  Russ.  & 
Ry.  C.  C  L.  81.  Where  the  pretence  alleged  was  a  representation  that  a  cheque  was  a  good  and  genuine 
order  for  the  payment  of  money,  it  was  held  to  be  proved  by  evidence  of  a  false  representation  by  the  pri- 
soner,  that  he  had  an  account  witii  the  bankers  on  whom  it  was  drawn,  and  that  it  would  be  paid.  R.  v. 
PflrArer,  2  Mood.  C.C.I. 

(c)  Rex  V.  Plestow,  1  Camp.  494,  cor.  Lord  Eilenborongh.  {d)  Rex  v.  Young,  3  T.  R.  98. 

(e)  See  the  observations  of  the  Jiidrres  in  R.  v.  Perrott,  2  M.  &  S.  379,  where  the  false  pretence  was 
alleged  to  be,  that  the  clerks  expected  fees,  tliat  a  pound  note  must  be  sent  as  a  fee  to  the  head  clerk,  and 
that  nothing  could  he  done  without  it.  It  was  held  to  be  unnecessary  to  prove  the  parts  in  italics;  and  per 
Abbot,  L.  C.  J.  Mich.  1826,  the  constant  practice  on  the  circuit  is  to  rule  that  it  is  sufficient  to  prove  part  of 
the  pretences.  Where,  however,  the  pretence  as  laid  consists  of  two  parts,  which  are  jointly  laid  as  the 
means  of  defrauding,  one  of  which  turns  out  on  the  evidence  to  be  insufficient,  the  prisoner  cannot  be  con- 
victed.    R.  V.  Wickham,  2  P.  &,  D.  333;  10  Ad.  &  Ell.  34. 

(/)  Coleman's  Case,  1  Leach,  303,  n.  (a).     Atkinson's  Case,  East's  P.  C.  673. 

(A)  (To  authorize  conviction  on  an  indictment  for  false  pretences,  it  is  not  necessary  to  prove  all  the  pre- 
tences laid  in  the  indictment  to  be  false,  unless  all  are  material  to  constitute  the  offtnce  charged.  People  v. 
Haynes,  11   Wend.  557.     See  also  People  v.  Gates,  13  Wend.  311.) 

(B)  (But  where  a  person  got  possession  of  a  promissory  note,  by  pretending  that  he  wished  to  look  at  it, 
and  then  carried  it  away,  and  refused  to  deliver  it  to  the  holder,  it  was  held  that  this  was  merely  a  private 
fraud  and  not  punishable  criminally.  The  People  v.  Miller,  14  John.  R.  37L  See  also  note  to  The  People 
V.  Babcock,  7  John.  R.  201.) 
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Ownership.  An  allegation  that  the  prisoner  obtained  from*^.,  the  servant  of  5.,  three 
shillings  of  the  monies  of  ^.,  by  falsely  pretending  that  nine  shillings' were 
due  for  the  carriage  of  a  parcel,  whereas  six  shillings  only  were  due,  is  not 
supported  by  proof  that  A.  paid  the  three  shillings  out  of  his  own  money, 
having  no  money  of  ^.'s  in  his  hands  at  the  time  (^),  for  it  would  be  merely 
optional  in  B.  to  reimburse  i^.;  but  it  seems  that  if  in  such  case  A.  had 
had  three  shillings  of  the  money  of  B.  in  his  possession,  the  evidence  would 
support  the  allegation  (A). 

Where  the  prisoner  was  charged  with  obtaining  money  by  false  tokens, 
and  it  appeared  that  in  fact  he  had  obtained  a  bank-note,  it  was  held  that  it 
*457     might  *(upon  the  evidence)  he  presumed  that  he  had  received  the  money 
at  the  Bank  (/).     The  late  statute  specifies  chattel  money  or  valuable  secu- 
rity, as  the  subject  of  the  offence,  and  the  allegations  ought  to  correspond 
with  the  fact  [k). 
By  means       4thly.  By  means  of  the  false  pretence.— It  is  sufficient  to  show  that  the 
pretenct''^  "^^"^^  ^^^^  obtained  immediately  by  the  means  and  instrumentality  of  the 
false  pretence,  although  a  previous  confidence  subsisted  which  rendered 
that  pretence  effectual;  as  where  an  agent,  employed  by  the  prosecutor  to 
pay  wages  to  his  servants  every  week,  delivered  in  a  false  account  of  pay- 
ments, by  means  of  which  he  obtained  a  larger  sum  than  was  due  (/)  (A). 
5thly.  The  intention  to  defraud.     See  tit.  Forgery. 
It  is  no  groimd  of  acquittal  that  it  appears  on  the  trial  that  the  obtaining 
amounted  to  larceny  [m). 

FALSE  RETURN,  see  Sheriff. 
FEOFFMENT. 

Effect  of.  If  the  issue  hefeoffavit  vel  non  (n),  and  a  deed  of  feoffment  and  livery  (o) 
be  proved,  the  defendant  cannot  adduce  evidence  to  prove  that  it  was  made 
by  covin  to  defraud  creditors,  for  it  is  a  feoffment,  and  the  covin  ought  to 
have  been  specially  pleaded;  but  if  the  issue  had  been  seised  or  not  seised, 
the  covin  would  have  been  evidence,  for  he  remains  seised  as  to  creditors' 
notwithstanding  the  feoffment  (p).  Though  a  deed  be  proved,  and  nosses- 
sion  for  forty  years  can  be  proved,  it  is  but  evidence  of  a  feoffment,  and 

ig)  Rex  V.  Douglas,  1  Camp.  212,  cor.  Lord  Ellenborouffh. 

(A)  Ibid.  ^ 

(j)  Hale's  Case,  9  St.  Tr.  94.  (k)  1  &,  8  G.  4,  c.  29,  s.  53. 

{!.)   WitcheWs  Case,  East's  P.  C.  830.  (m)  7  &  8  G.  4,  c.  29,  s.  53. 

(n)  A  feoffment  might  be  by  liv,  ry  without  deed.  Gil.  L.  E.  85,  and  may'be  so  "pleaded.  But  if  a  man 
pluiid  a  feoff.ne.it,  per  fait,  quare  whether  he  can  give  a  parol  feoffiuent  in  evidence.  lb.  and  2  Roll.  Abr. 
al  -f'','"°'^'  '^  ^  demise  be  pleaded  by  deed,,  evidence  of  a  parol  demise  is  not  admissible.  Gilb.  L.  Ev' 
8C.      Vide  supra,  tit.  Corporation. 

(o)  In  making  livery  of  seisin  no  particular  form  of  words  is  necessary,  nor  is  even  the  word  seisin 
necessary,  but  it  is  a  question  for  the  jury,  under  the  circumstances,  whether  the  feoffor  intended  to  give 
possession  of  the  premises  to  the  feoffee  in  order  to  confirm  his  title  under  the  deed  of  feoffment.  Doe  v 
Stock,  I  Gow,  C.  178.  And  see  Shop.  Touch.  209.  Where  there  was  no  other  evidence  of  livery  of  seisin 
than  the  memorandum  indorsed  on  the  feoffment,  it  was  held  that  the  possession  for  less  than  twenty  years 
was  insufficient  to  found  a  presumption  of  it,  and  that  the  feoffment  being  produced  out  of  the  pos-session 
of  the  adverse  p.rty,  did  not  dispense  with  the  necessity  of  proving  it,  where  the  party  producing  it  took  no 
interest  under  if,  and  had  never  acknowledged  it  as  a  valid  instrument,  but  the  contrary.  Doe  v.  Marquis 
Cleveland,^  9  B.  «fc  C.  864. 

{p)  B.  N.  P.  257;  Hob.  72. 


(A)  (An  indictment  will  not  lie  for  obtaining  money  by  false  pretences,  where  the  money  is  parted  with 
as  a  thariU ble  donalion,  although  the  pretences  moving  to  the  gift  are  false  and  fraudulent.  The  People  v. 
Clough,  17  Wend.  J51.)  ^ 
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cannot  be  pleaded  as  such  (g).  If  the  land  be  in  lease,  the  assent  or  ouster 
of  the  tenant  must  be  proved  (r),  unless  the  lessee,  his  wife,  family  and 
servants,  be  absent  (s),  and  then  it  is  sufficient  although  his  cattle  be  on  the 
land. 

FINE  (0- 

The  chirograph  of  a  fine  is  evidence  of  it,  because  the  chirographer  is  Proof  of. 
appointed  by  the  law  to  give  out  copies  of  the  agreements  between  the 
*parties  that  are  lodged  of  record.  But  where  the  fine  is  to  be  proved  with  *458 
proclamations  (w),  as  it  must  be,  to  bar  a  stranger,  they  must  be  proved  by 
an  examined  copy  of  the  roll,  for  the  chirographer  is  not  authorized  to 
make  out  copies  of  the  proclamations,  and  therefore  his  indorsement  on  the 
back  of  the  fine  is  not  evidence  of  them  (x). 

A  fine  does  not  operate  until  it  has  been  executed  (y). 

Both  parties  and  privies  to  a  fine  are  absolutely  barred  by  it  (z);  and  so 
are  strangers^  who  have  at  the  time  of  levying  the  fine  a  present  interest, 
unless  they  interpose  their  claim  within  five  years  after  proclamations 
made  (a),  provided  they  do  not  labour  under  some  legal  impediment  {b); 
such  persons  have  five  years  allowed  in  which  to  prosecute  their  claims 
after  such  impediments  are  removed  (c).  Those  whose  rights  accrue  after 
the  levying  the  fine  and  proclamations  made,  originating  in  some  cause  an- 
terior to  the  fine,  must  prosecute  their  rights  within  five  years  after  the 
time  when  such  rights  accrue  [d).  But  as  against  one  who  has  no  seisin  of 
the  estate,  even  although  he  has  a  chattel  interest  in  it,  as  a  term  for 
years  (e),  the  levying  a  fine  operates  nothing,  but  may  be  defeated  under 
the  plea  that  partes  Jinis  nihil  habuerunt  (/).     The  payment  of  rent  by 

iq)  1  H.  8,  28  H.  8;  Dyer,  fol.  22,  pi.  135,  in  Core's  Case,  and  per  Coke,  C.  J.  in.  Isaac  v.  Clarlte,  2 
Bulstr.  306. 

(r)  Com.  Dig-.  Feoffment,  B.  7. 

(s)  Ibid.;  and  supra,  Vol.  I.  Ind.  tit.  Fine. 

{t)  As  to  the  operation  of  fine  levied  on  a  contingfent  estate  by  way  of  estoppel  durinor  the  contin- 
gency, see  Doe  v.  Oliver,^  10  B.  Si,  C.  186.  By  the  slat.  3  &,  4  VV.  4,  c.  74,  s.  2,  after  the  31st  of  December 
1833,  no  fine  shall  be  levied  or  common  recovery  suffered. 

(u)  A  fine  without  proclamations  makes  a  discontinuance,  but  does  not  bar  the  estate-tail.  Com.  Dig. 
tit.  Fine,  G.  1;  and  see  27  Edw.  1;  the  stat.  4  Hen.  7,  c.  24;  31   Eliz.  2;  2  And.  109. 

(ar)  Cheltle  v.  Pound,  B.  N.  P.  229;  Alleri's  Case,  13  Car.  1,  Clayt.  51.     Hatch  v.  Bluck,^  6  Taunt.  486. 

ly)  PI.  Comm.  357,  b.  It  may  be  executed  either  by  entry  or  by  writ  (West.  Symb.  85.  Com.  Dig. 
Execution,  A.  6);  by  writ  of  habere  facias  seisinam  within  the  year,  or  scire  facias  afterwards.  Ibid,  and 
Com.  Dig.  Fine,  E.  15. 

(z)  2  Inst.  516;  Com.  Dig.  Fine,  I. 

(a)  See  the  stat.  4  Hen.  7,  c.  24.  A  fine  operates  as  a  conveyance  of  an  interest  by  way  of  estoppel, 
Watk.  Prin.  Conv.  252;  and  if  the  party  levying  the  fine  have  no  interest,  none  can  pass.  Parties  and  pri- 
vies in  blood  and  estate  are  estopped.  Hob.  33;  Watk.  Prin.  Conv.  255;  Grant's  Case,  10  Co.  50;  Johnson 
V.  Bellamy,  2  Leon.  36;  3  Co.  87.  But  they  are  not  bound  unless  they  be  privies  in  estate  as  well  as  in  blood. 
lb.  But  although  a  fine  works  nothing,  twenty  years'  wrongful  possession  after  fine  will  bar  an  ejectment. 
Doe  V.  Gregory,^  2  Ad.  &  Ell.  14.  As  to  the  effect  of  a  fine  by  tenant  in  tail  to  give  a  tortious  fee,  see  Doe 
V.  Finch,^  4  B.  &  Ad.  283. 

(/>)  Coverture,  infancy,  imprisonment,  insanity,  and  absence  beyond  sea. 

(c)  Stat.  4  Hen.  7,  c.  24. 

(d)  4  Hen.  7,  c.  24.  When  once  the  five  years  have  begun  to  run,  they  go  on,  notwithstanding  any  sub- 
sequent  disability.  Doe  v.  Jones,  4  T.  R.  300.  But  if  a  person  labour  under  several  impediments,  he  shall 
have  five  years  after  the  last  impediment  removed.    1  Lev.  215;  Bl.  Comm.  375,  a.    [Ballentine,  Chap.  III.] 

(e)  5  Rep.  123;  Hardr.  401. 

(/)  Hob.  334.  Except  as  against  parties  or  privies.  See  Doe  d.  Cooper  v.  Runcorn,^  5  B.  &  C.  696. 
But  a  freehold  may  be  acquired  by  disseisin.  Watk.  Prin.  Conv.  254.  But  if  the  feoflTment  be  fraudulent, 
the  fine  may  be  reversed.  Fermofs  Case,  3  Co.  78;  Cowp.  694;  1  Burr.  117. — Fine.  A  fine  levied  by  a 
mortgagor  in  fee,  who  remains  in  possession  after  the  day  of  payment,  is  a  nullity,  for  he  has  no  freehold. 
In  order  to  constitute  a  title  by  disseisin  there  must  be  a  wrongful  entry.  Hall  v.  Doe  d.  Surteis,^  5  B.  & 
A.  687;  and  see  Doe  v.  Perkins,  3  M.  &  S.  271;  Smartle  v.  Williams,  1  Salk.  245;  Rome  v.  Power,  2  N.  R. 
] ;  1  East,  575. 

lEng.  Cora.  Law  Reps.  xxi.  50.    ^Id.  i.  460,    ^Id.  xxix.  14.    '^Id.  xxiv.  56.    ^Id.  xii.  359.    ^Id.  vii.  232. 
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the  tenant  in  possession  to  the  conusor  of  the  fine  is  primd  facie  evidence 
of  the  seisin  of  the  latter  {g);  but  the  mere  receipt  of  rent  by  a  stranger  to 
the  iegal  title  is  not  sufficient  {h).  Proof  that  a  writ  of  possession,  after  a 
recovery  in  ejectment,  was  executed  on  the  evening  of  the  6th  of  November, 
the  first  day  of  term,  by  the  entry  of  the  officer  on  the  land,  and  his  claim- 
ing it  for  the  cognizor,  although  the  possession  of  the  tenant  who  afterwards 
paid  rent  to  the  cognizor  was  not  actually  changed,  was  held  to  be  evidence 
of  a  seisin  to  support  a  fine  levied  on  the  8th  of  November,  but  relating  to 
*459  *lhe  (ith  (z);  and  it  seems  that  the  receipt  of  rent  after  a  fine  has  been 
levied  for  a  period  antecedent  to  the  fine,  is  primd  facie  evidence  of  the 
cognizor's  possession  of  the  premises  during  the  time  for  which  rent  was 
received  {k). 

FORCIBLE  ENTRY. 
One  who  has  a  right  of  possession  cannot  legally  take  it  by  force,  and  is 
liable  to  a  criminal  prosecution  if  he  use  violence  and  commit  a  breach  of 
the  public  peace  (/).  Bnt  he  may  assert  his  right,  and  take  possession  if 
he  can  do  it  peaceably,  without  incurring  any  penalty;  and  being  in  pos- 
session, may  retain  it,  and  plead  that  it  is  his  soil  and  freehold,  or  otherwise, 
according  to  his  interest.  And  though  the  violent  and  forcible  assertion  of 
a  right  may  subject  the  party  to  criminal  animadversion,  yet  it  does  not 
render  him  liable  to  a  civil  suit  for  merely  taking  that  which  was  his  own. 
The  taking  possession  with  such  a  number  of  persons  as  is  calcnlated  to 
deter  the  rightful  owner  from  sending  them  away  and  resuming  possession, 
constitutes  a  forcible  entry  [m).  A  judge  of  assize  may  refuse  to  award 
restitution  after  a  true  bill  found  by  the  grand  jury  for  a  forcible  entry  and 
detainer,  and  the  Court  has  not  jurisdiction  to  interfere  in). 

FOREIGN  LAW. 
Proof  of.  The  existence  of  a  foreign  law  or  custom  is  to  be  proved  as  a  matter  of 
fact,  by  evidence  to  show  what  the  law  or  custom  is:  and  the  Court  will  not 
presume  that  the  law,  even  of  Scotland,  agrees  with  that  of  England  upon 
any  particular  point  (o);  and  it  is  clear,  that  the  written  law  of  a  foreign 
country  must  be  proved  by  documents  properly  authenticated,  and  not  by 
parol [p)  (^).     And  in  one  instance  it  has  been  held  [q)  that  the  unwritten 

(£r)  Doe  A.  Foster  V.  Wintams,  Cowp.  621;  11  East,  495.  (h)  B.  N.  P.  104;  supra,  tit.  Ejectment. 

(i)  Doe  d.  Osborne  v.  Spencer,  11  East,  495.  (k)  Ibid,  per  Ld.  Ellenborough. 

(Z)  See  Lord  Kenyon's  observations  in  Taylor  v.  Cole,  .3  T.  R.  295. 

(m)  Milner  v.  Maclean,^  2  C.  &,  P.  17.  («)  R.  v.  Harland,  1  P.  &  D.  93. 

(o)  And  therefore,  where  the  plaintiff's  cause  of  action,  in  assumpsil  aro^e  in  Scotland,  Ld.  Eldon  held 
that  the  defendant  was  bound  to  prove  that  the  defence  of  infancy  was  available  by  the  law  of  Scotland. 
Male  v.  Roberts,  3  Esp.  C.  163.  And  in  general,  if  an  action  be  brought  on  a  contract,  made  in  a  country 
where  the  liability  of  the  defendant  differs  from  his  liability  in  this  country,  it  lies  on  the  defendant  to  show 
it  Brown  v.  Gracey^  1  D.  &  R.  41.  If  a  defendant  justify  an  arrest  in  a  foreign  country,  qu.  whether  it 
be  not  incumbent  on  him  to  prove  that  it  was  justifiable  according  to  the  law  of  that  country.  Mure  v.  Kay, 
4  Taunt.  43.     See  Mostyn  v.  Fabrigas,  Cowp.  174 

(p)  Clegg  V.  Levy,  3  Camp.  166.  As  to  impeacli  the  validity  of  an  agreement.  Ibid,  and  Millar  v.  Hein- 
rick,  4  Camp.  155.  In  order  to  prove  the  written  law  of  a  foreign  country,  it  seems  that  an  examined  copy 
of  the  original  law  ought  to  be  produced.  In  Picton's  Case,  24  Howell's  St.  Tr.  494,  Lord  Ellenborough 
said,  "in  order  to  prove  the  written  law  of  any  nation,  a  copy  of  that  law  should  be  produced.  If  I  were 
Bitting  at  Guildhall,  and  proof  of  foreign  regulations  were  necessary,  I  should  require  an  authenticated  copy 
of  those  regulations."  On  a  question  as  to  the  law  of  Jewish  marriages.  Lord  Stowell  directed  questions  to 
be  addressed  to  the  tribunal  of  the  Bcthdin,and  the  answers  were  received  and  acted  upon,  in  analogy  to 
the  practice  of  the  Court  of  Chancery,  where  the  law  of  a  foreign  country  is  received,  not  on  oath,  but  on  a 
reliance  on  the  honour  and  integrity  of  the  professors  of  that  law;  and  further  infor.'iiation  was  received  on 
the  depositions  of  persons  conversant  in  that  case.  Lindo  v.  Belisario,  1  Haggard,  216.  [Talbot  v.  Seeman, 
1  Cranch,  38;  Church  v.  Hubhar,  2  Cranch,  187.] 

(9)  In  the  case  of  Boktlinch  v.  Inglis,  3  East,  380,  evidence  was  admitted  of  one  of  the  mercantile  navi- 

'  •  Packard  v.  Hill,  2  Wendell,  411. 
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law  of  a  foreign  country  must  also  be  proved  (r)  (1),  Before  an  instrument 
*made  in  a  foreign  country,  which  derives  a  legal  effect  and  operation  from  *460 
the  law  of  that  country,  can  be  admitted  in  evidence,  the  existence  of  the 
law  itself  must  be  proved  by  witnesses  (s)  (2).  An  instrument  purporting 
to  be  a  divorce  under  the  seal  of  the  Synagogue  at  Leghorn  is  not  admis- 
sible to  prove  such  divorce,  unless  the  law  of  the  country  be  previously 
established  (t). 

Although  by  the  municipal  laws  of  a  foreign  country,  certain  formal 
proceedings  are  required  to  enable  parties  to  sue  as  partners,  this  will  not 
prevent  their  suing  as  such  in  this  country  (u). 

gation  laws  of  Russin,  and  also  of  a  documentary  opinion  of  the  Judg^es  of  the  Custom-house  court  of  St. 
Fetersburffh,  on  the  effect  and  operation  of  that  law,  sig^ncd  by  the  presiding  Judges  of  that  Court;  and  a 
question  on  a  special  case  was  reserved  for  the  opinion  of  the  Court  of  K.  B.  upon  the  admissibility  of  the 
latter  document;  but  the  Court  gave  no  opinion. 

(r)  Boekllinck  v.  Schneider,  3  Esp.  C.  58,  per  Ld.  Kenyon,  C  J. 

(s)  Ganer  v.  Lady  Lanesborough,  Pcake's  C.  17,  cor.  Ld.  Kenyon.  [See  Le  Ray  v.  Crowninshield,  2 
Mason's  R.  151.] 

(t)  Ibid.;  and  see  Mure  v.  Kay,  4  Taunt.  43;  Burrows  v.  Jemino,  2  Str.  733;  FremouU  v.  Dedire,  1  P. 
Wms.  429;  Feaubert  v.  Turst,  1  Brown's  P.  C.  38.  As  to  proof  of  an  Irish  stat.  vide  Vol  I.  and  Index,  tit. 
Statute. 

(m)  SliaiD  V.  Hartey,^  1  M,  &  M.  528.  A  plea  of  discharge  in  Scotland  upon  a  cessio  honorum  does  not 
preclude  an  English  creditor  from  afterwards  suing  his  debtor  in  England  upon  the  contract  (made  in 
England),  although  he  had  opposed  such  discharge  in  Scotland,  as  he  might  have  appeared  to  object  to  the 
jurisdiction.  If  tiie  plea  had  alleged  that  the  phiintiff  had  or  ouijlit  to  have  availed  himself  of  tiie  bcnetit 
of  the  Scotch  law,  by  receiving  a  distributive  share  of  the  defendant's  estate,  it  might  have  made  a  differ- 
ence. Phillips  V.  Allan,"  8  B.  »fc  C.  477.  See  Smith  v.  Buchanan,  1  East,  G.  Where  a  female  domestic 
slave  by  birth  accompanied  her  mistress  to  England  and  returned  back  vo!unt:irily  with  her  to  A.,  the  place 
of  birth  and  servitude,  held,  that  although  not  subject  to  c  ntroi  or  coercion  whilst  in  England,  yet  that  on 
her  return  to  such  place  of  birth  and  servitude  without  ni.murnission,  the  dominion  and  property  of  her 
master  revived.  Slave  Grace,  2  Hagg.  94;  and  see  SommerseWs  Case,  22  How.  St.  Tr.  1.  A  foreign 
contr.ict  must  be  construed  according  to  the  law  of  tlie  country  where  made,  but  the  remedy  must  be  ac- 
cording to  law  of  England.  De  la  Lega  v.  Vianna,^  1  B.  &  Ad.  284.  As  to  the  effect  of  a  foreign  bank- 
ruptcy in  passing  bankrupt's  property  in  this  country,  see  Sill  v.  Worswick,  I  H.  B.  655.  A  plea  of  judg- 
ment recovered  for  the  same  cause  of  action  in  the  Vice-Admiralty  Court  of  Sierra  Leone,  not  being  a  court 
of  record,  and  the  judgment  being  only  evidence  of  the  cause  of  action,  and  not  shown  to  be  binding  and 
conclusive  on  the  defendant,  is  not  a  bar  to  a  count  on  the  original  ground  of  action,  Smith  v.  Nichdls,^  5 
Bing.  N.  C.  208;  and  7  Dowl.  P.  C.  283. 

(1)  [If  foreign  laws  respecting  trade  be  not  positively  shown  to  have  been  in  writing  as  public  edicts  or 
statutes,  they  may  be  proved  by  parol  testimony.  Livingston  v.  Maryland  Insurance  Co.  6  Cranch,  274. 
{The  statutes  of  another  state,  or  their  repeal,  cannot  be  proved  by  parol  evidence.  Raynham  v.  Canton,  3 
Pick.  Rep.  293.|] 

(2)  [The  public  laws  of  a  foreign  nation,  on  a  subject  of  common  concern  to  all  nations,  promulgated  in 
the  United  States,  by  the  national  executive,  may  be  read  in  evidence  in  the  courts  of  the  U.  States,  without 
further  authentication  or  proof.     Talbot  v.  Seeman,  1  Craneh,  38. 

It  is  said  by  Washington,  J.  that  the  written  or  statute  laws  of  foreign  countries  must  be  proved  by  the 
laws  themselves,  if  they  can  be  procured;  if  not,  inferior  evidence  of  them  may  be  received:  Unwritten  laws 
or  usages  may  be  proved  by  parol  evidence,  and  when  proved,  it  is  for  the  court  to  construe  thern,  and  decide 
upon  their  effect.  Consequa  v.  Willings  Sf  al.  I  Peters'  Rep.  229.  See  also  Seton  v.  Delaware  Ins.  Co.  Cir- 
cuit Court,  April  1808,  and  Robinson  v.  Clifford,  Circuit  Court,  April  1807.  Wharton's  Digest,  229.  [Re- 
ported,  2  Wash.  C.  C.  Rep.  page  175,  and  page  1.  In  Connecticut  it  has  been  decided  with  respect  to  this 
subject,  that  the  several  States  of  the  Union  are  to  be  considered  in  relation  to  each  other  as  foreign  nations. 
Brackett  v.  Norton,  4  Conn.  Rep.  517.'j 

In  Kenny  V.  Clarkson,  1  .Johns.  385,  it  was  held  that  foreign  statutes  cannot  be  proved  by  parol;  but  that 
the  common  law  of  a  foreign  country  may  be  shown  by  the  testimony  of  intelligent  witnesses  of  that  coun- 
try. See  also  Woodbridge  v.  Austin,  2  Tyler's  Rep.  367.  Frith  v.  Sprague,  14  Mass.  Rep,  455.  In  Smith 
V.  Elder,  3  Johns.  105,  the  confession  of  the  defendant  tiiat  he  had  carried  goods  contraband  by  the  laws  of 
Great  Britain,  was  held  to  be  sufficient  evidence  of  t!ie  law  of  that  country,  in  an  action  for  putting  pro- 
hibited goods  on  board  a  vessel  bound  thitlier,  in  consequence  of  which  the  vessel  was  seized,  and  the 
owner  (the  plaintiff)  put  to  expense  in  procuring  her  release.''] 

a  Ace.  Hempstead  v.  Reed,  6  Conn.  Rep.  480. 

*>  Denison  v.  Hyde,  6  Conn.  Rep.  508.     Middlebury  College  v.  Cheney,  1  Vermont  Rep.  336. 
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FORGERY  (a:). 

Proof  of         It  is  necessary  to  prove  : — 1st,  A  making  within  the  county; — 2ndly, 
forgery.      That  it  was  a  false  making  in  law  and  in  fact; — 3dly,  Of  the  particular 

instrument  set  forth  ; — 4thly,  With  intent  to  defraud,  &c. 
A  making      It  is  essential  in  the  first  place  to  connect  the  prisoner  with  the  instrument 
within  the  alleged  to  be  forged,  as  by  evidence  of  his  having  uttered  or  published  it, 
co""ty-      Qj.  of  its  being  found  in  his  possession. 

It  is  seldom  that  direct  evidence  can  be  given  of  the  fact  of  forgery.  In 
the  case  of  negotiable  securities  the  evidence  is  usually  applied  to  the  utter- 
ing rather  than  to  the  forging,  although  both  are  usually  charged.  Where 
the  instrument  is  not  of  a  negotiable  nature,  as  in  the  case  of  a  bond  or 
will,  at'ter  proof  that  the  instrument  has  been  forged  by  some  one,  a  strong 
presumption  necessarily  arises  against  the  party  in  whose  favour  the  forgery 
*461  is  *made,  or  who  has  the  possession  of  it,  and  seeks  to  derive  benefit  from 
it.  Evidence  that  the  instrument  so  proved  to  have  been  forged  is  in  the 
hand-writing  of  the  prisoner,  must,  if  unexplained,  necessarily  be  strong 
evidence  of  guilt  {y). 

The  prosecutor  cannot  give  secondary  evidence  of  the  forged  deed,  unless 
he  has  given  the  prisoner  notice  to  produce  it,  and  notice  at  the  assizes  is 
insuflicient;  but  if  the  prisoner  has  declared  it  to  be  destroyed,  no  notice  is 
necessary  (z). 

Comparison  of  hands  is  not  evidence  to  prove  the  forgery,  but,  as  will  be 

seen,  persons  of  skill  may  be  admitted  to  give  their  opinion,  whether  the 

particular  hand-writing  on  the  forged  instrument  is  natural  and  genuine,  or 

feigned  and  imitated ;  because,  as  it  is  said,  a  judgment  may  be  formed  upon 

such  points  by  habit  and  experience  [a).  So  where  the  question  is,  whether 

a  seal  has  been  forged,  engravers  of  seals  may  testify  as  to  the  ditference 

between  a  genuine  impression  and  the  one  alleged  to  be  false  {b). 

A  making      Pfoof  must  also  be  given  that  the  offence  was  committed  within  the 

withm  the  county.     The  bare  fact  of  finding  the   forged  instrument  in   the  county 

**'""  ^-      where  the  party  who  forged  it  was  at  the  time,  is  not primd  facie  evidence 

that  he  forged  it  in  that  county  (A).    Brown  being  an  accomplice  of  Parkes, 

who  had  forged  a  note,  uttered  it  in  Middlesex,  in  the  absence  of  Parkes, 

(x)  The  characteristic  of  the  crime  of  forgery  is  the  false  making  of  some  written  or  other  instrument 
for  the  purpose  of  gaining  credit  by  deception,  5th  Rep.  of  Crim.  L.  Commiss.  65.  With  respect  to  the 
false  making,  the  offence  extends  to  every  instance  where  the  instrument  is,  under  the  circumstances,  so 
constructed  that  it  may  induce  a  party  to  give  credit  to  it  as  genuine  and  authentic  in  a  point  where  it  is 
false  and  deceptive;  and  in  this  respect  a  forged  instrument  differs  from  one  which  is  merely  false,  in  stating 
facts  which  are  false,  lb. 

The  offence  may  be  defined  to  consist  in  the  false  and  fraudulent  making  of  an  instrument  with  intent 
to  prejudice  any  public  or  private  right,  ib.  And  see  4  Comm.  247.  R.  v.  Coogan,  Leach's  C.  C.  L.  448. 
R.  v.  Taylor,  2  East,  P.  C.  c.  19,  s.  47.  Parkes  8;  Brown's  Case,  2  Leach's  C.  C.  L.  275.  Jones  8(  Palmer's 
Case,  1  Leach's  C.  C.  L.  366.     3  Jus.  169. 

(y)  See  R.  v.  Parkes  Sf  Brown,  East's  P.  C.  964.  («)  R.  v.  Haworth,^  4  C.  &  P.  255. 

(o)  See  tit.  Hand-writing.     Cary  v.  Pitt,  Peake's  Ev.  Appen.lxxxv;  R.  v.  Cator,  4  Esp.  C.  117. 

(6)  By  Lord  Mansfield,  C.  J.  in  Foulkes  v.  Chad,  cited  Russel,  1509;  and  Phill,  on  Ev.  227. 

*  By  the  stat.  1  W.  4,  c.  66,  the  venue  may  be  laid  in  county  where  the  prisoner  is  apprehended,  or  where 
he  is  in  custody. 

(A)  (Upon  trial  of  an  indictment  for  forging  bank  notes,  the  fact,  if  proved  of  the  forged  notes  mentioned 
in  the  indictment,  and  otlier  forged  notes  of  like  kind,  and  the  plates,  implements,  and  materials  for  forging 
such  notes  being  found  in  the  prisoner's  possession,  is  prima  facie  circumstantial  evidence  that  the  prisoner 
was  the  forger,  and  such  forged  notes  being  found  in  the  possession  of  the  prisoner  in  the  county  of  B.  is 
likewise  prima  facie  evidence  proper  to  be  given  to  the  jury  of  the  fact  that  he  committed  the  forgery  there. 
Spencer  v.  Commonwealth,  2  Leigh,  751.) 
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who  was  apprehended  in  the  same  county,  with  forty  similar  notes  in  his 
possession,  dated  Ringhton,  Salop,  and  a  majority  of  the  Judces  held,  tliat 
there  was  no  evidence  of  the  commission  of  the  forgery  in  Middlesex  (c). 
In  CrocJcer''s  case,  the  prisoner  being  indicted  in  the  county  of  Wilts,  it 
appeared  that  whilst  he  was  in  London  his  lodgings  in  Wiltshire  were 
searched  in  the  presence  of  his  wife,  and  in  a  pocket-book  (in  which  his 
name  had  been  written  by  liimself)  the  note  in  question  was  found,  bear- 
ing date  more  than  two  months  before,  at  which  time  he  was  in  another 
county;  the  prisoner  was  convicted,  but  afterwards  received  a  pardon,  on 
the  ground  (as  has  been  stated)  that  a  majority  of  the  Judges  were  of 
opinion  that  there  was  not  sufficient  evidence  of  the  commission  of  the 
offence  within  the  county  (<:/)  (1.) 

2dly.  Such  a  false  making  as  in  point  of  law  amounts  to  a  forgery,  consists  False  mak- 
in  the  false  and  fraudulent  making  of  an  instrument  with  intent  to  prejudice '"?'"''* "^• 
any  public  or  private  right.  It  is  falsely  made  if  it  be  falsely  made  in  any 
material  part  (e).  Any  fraudulent  alteration  of  a  written  instrument  in  any 
material  part  (/),  whether  it  be  by  addition,  diminution,  erasure,  trans- 
position, or  any  combination  of  these  acts,  or  by  any  other  device  or 
means  whatsoever  (^),  seem  to  be  sufficient  in  law  to  constitute  a  false 
making  of  the  instrument  so  altered  (A)  (A).  The  false  making  may  consist 
in  *the  alteration  of  a  genuine  instrument,  by  expunging  an  indorsement  (z);  *462 
inserting  a  legacy  in  a  will,  afterwards  executed  by  another,  who  is  igno- 
rant of  the  alteration  {k)\  applying  a  genuine  signature  and  seal  to  a  false 
writing,  such  as  a  release  (/);  inserting  the  name  of  a  person  in  an  indict- 
ment against  whom  the  bill  was  not  found  (m):  or  fabricating  a  document, 
which  is  not  a  copy  of  a  genuine  instrument,  in  order  to  offer  it  in  evidence 
as  a  true  copy  (?i);  the  altering  a  deed  in  a  material  part  (o):  altering  the 
name  of  a  banker  at  whose  house  a  provincial  bank-note  is  made  pay- 
able (jo);  or  altering  the  date  of  a  bill  of  exchange,  in  order  to  accelerate 
the  time  of  payment  {q);  for  in  each  case  a  new  and  false  instrument  is 
created,  and  as  much  mischief,  indeed  frequently  more,  is  likely  to  arise 
than  would  have  arisen  if  the  whole  instrument  had  been  fabricated;  in 
such  cases  it  is  a  general  rule,  that  the  alteration  of  part  is  a  forgery  of  the 
whole  (r).  So  the  offence  may  consist  in  the  making  a  false  instrument  in 
a  man's  own  name,  as  if,  after  executing  a  genuine  deed  of  feoffment,  he 
make  a  subsequent  one,  for  purposes  of  fraud,  of  a  date  prior  to  the  former 

(c)  R.  V,  Parkes  <^  Brown,  2  East,  P.  C.  992.  (rf)  Russel,  1500. 

(0  2  East,  P.  C.  855;  3  In?.  171. 

(/)  See  5th  Rep.  of  the  Grim.  L.  Com.  70;  and  Teag^ue's  C.  2  East,  P.  C.  979;  R.  v.  Elsworth,  ih.  986;  R. 
V.  Treble,  2  Taunt.  328;  2  East's  P.  C.  583;  R.  v.  Beckett,  Russ.  &  Ry.  C.  C.  251.  Per  Lord  Ellenboroutrh, 
5  Esp.  C.  100;  R.  v.  Marsh,  3  Mod.  56.  " 

ig)  R.  V.  Bigg,  3  P.  Wms.  419. 

(h)  Supra  note  (x),  and  Criminal  Pleadings,  tit.  Forgery. 

(t)  R.  V.  Bigg,  3  P.  Wms.  419.  {k)  1  Haw.  c.  70,  s.  2,  6;  Moor,  760;  Noy,  101. 

(/)  2Ins.l71;  1  Haw.c.70,s.2.  (w)  i?.  v.  MarsA,  3  Mod.  66;  1  Haw.  c.  70,  s.  2. 

(n)   Upfold  V.  Leit,  5  Esp.  C.  100,  by  Lord  Ellenborough. 

(0)  Moor,  619;  2  East's  P.C.986.  (p)  R.  v.  Treble,^  Taunt.  328;  2  Leach,  1040. 
iq)  East's  P.  C.  853.   Master  v.  Miller,  4  T.  R.  320. 

(r)  East's  P.  C.  855;  Crim.  PI.  478;  1  Haw.  c.  70,  s.  2,  4,  5;  3  Inst.  169,  170.  R.  v.  Dawson,  East's  P. 
C.  885,  978. 

(1)  [In  the  case  of  the  United  States  v.  Britton,  2  Mason's  Rep.  464,  where  a  checis  was  drawn  in 
Philadelphia  on  Boston  in  favour  of  the  prisoner,  who  was  then  in  Philadelphia,  and  who  produced  the 
check  altered  in  Boston — there  being  no  evidence  that  it  was  altered  elsewhere — it  was  held  that  it  was 
prima  facie  evidence  that  it  was  altered  in  Massachusetts,  that  being  the  first  state  where  it  was  known  to 
be  altered."] 

(A)  (^Commonwealth  v.  Ladd,  15  Mass.  R.  524.) 


But  see  Commonwealth  v.  Barmenter,  5  Pick.  Rep.  279. 
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(s);  or  if  a  person  indorse  a  name  as  the  indorsement  of  another  person  of 
the  same  name  (/)  with  that  of  the  payee  of  the  note. 

If  any  person,  being  deceived  as  to  the  contents  of  any  written  instru- 
ment, be,  by  means  of  such  deception,  frandnlently  indnced  to  sign  or  other- 
wise execute  sucli  instrument,  it  is  in  law  a  false  making  by  the  party  so 
fraudulently  inducing  him  to  sign  or  execute  such  instrument  (w).  If 
several  persons  make  distinct  parts  of  or  otherwise  jointly  contribute  to  the 
making  of  a  filse  instrument,  it  is  a  false  making  by  each  (x). 

But  a  false  maA'«??o- is  essential.  The  mere  false  representation  by  the 
prisoner  that  he  is  the  person  whose  name  is  on  the  note,  is  no  forgery,  for 
there  is  no  false  making  (y);  but  it  has  been  held,  it  seems,  that  the  making 
a  note  by  the  prisoner  in  his  own  ncnne,  and  dating  it  as  of  a  place  with 
which  he  has  no  connection,  with  intent  afterwards  to  pass  it  off  as  the  note 
of  another,  is  a  forgery  [z). 
*463  *It  seems  to  be  perfectly  settled,  that  the  making  a  false  instrument  in  the 
name  of  another,  whether  the  prisoner  does  or  does  not  assume  to  be  that 
other,  being  a  real  person,  is  a  forgery  [a).  And  also,  that  the  making  an 
instrument  in  the  name  of  a  non-existing  person  is  forgery  (b),  although 
the  name  be  assumed  by  the  party  at  the  time  for  the  purpose  of  fraud,  and 
to  avoid  detection,  and  the  credit  be  given  to  the  person  and  not  to  the 
instrument  (c),  and  although  no  additional  credit  be  obtained  by  the  false 
name  [d). 

(s)  1  Haw.  c.  70,  s.  2;  3  Inst.  169;  Fost.  117;  1  Hale,  6S3;  Fult.  47,  b.;  27  Hen.  III.;  Moor,  655. 

(<)  Mead  v.  Young,  4  T.  R.28;  R.\.  Brown,  East's  P.  C.963. 

(m)  I  Haw.P.C.c.70,  s.2;2  East's  P.C.856;  Moor,  760;  Noy,  101. 

(x)  R.  V.  Kirkwood  and  others,  ]  Moody's  C.  C.  304;  R.  v.  Dade,  ib.  307. 

(ij)  Hevey^s  Case,  East's  P.  C.  856;  Leach,  268.  Tlio  indictment  in  such  case  should  be  for  obtaining 
money  under  false  pretences,  if  money  has  been  obtained. 

(?)  See  the  case  of  Parkes  Sf  Brown,  East's  P.  C.  963.  According  to  the  finding  of  the  jury,  the  case 
stood  thus: — Parkes  signed  a  promissory  note  in  the  name  of  Thomas  Brown,  with  the  consent  of  the  other 
prisoner,  whose  name  was  'Iliomus  Brown,  diited  Rinsrhton,  Salop,  and  Brown  afterwards  uttered  it,  with  a 
false  representation  that  the  note  was  his  brother's;  tlicre  was  no  evidence  that  the  prisoner  Brown  had  any 
residence  in  or  connection  with  Ringhton.  The  Judges  were  of  opinion  that  the  prisoners  were  properly 
convicted,  on  tiie  ground  that  it  had  not  been  signed  by  the  Thomas  Brown,  whose  name  it  purported  to  be; 
for  the  note  imported  that  he  resided  at  Ringhton,  and  was  a  correspondent  of  Down  &  Co.  (the  bankers 
where  the  money  was  payable  according  to  the  terms  of  the  note).  In  tiiis  case,  the  date  "Ringhton, 
Salop,"  on  the  note,  and  the  place  of  payment,  were  particularly  sifecified  by  Grose  J.,  who  delivered  the 
opinion  of  the  Judges,  as  constituting  a  false  making.  The  false  representation  by  Brown,  that  it  was  the 
note  of  his  brother,  was  also  mentioned  as  a  circumstance  of  importance;  but  as  this  was  no  part  of  the 
instrument  itself,  being  a  mere  false  statement  made  subsequent  to  the  fabrication  of  the  note,  it  could  be 
no  ingredient  in  the  false  making,  although  it  was  evidence  of  the  fraudulent  intention  on  uttering  the 
note,  and  also  of  the  intention  of  the  parties  when  the  note  was  made.  In  the  abstract,  it  amounts  to  this, 
that  a  man  wlio  signs  his  own  name  to  a  note,  dated  at  a  place  where  he  does  not  reside,  and  payable  at  a 
banker's  where  he  has  no  money,  is  a  forgery.  It  is  remarkable,  that  in  the  above  case  the  jury  did  not 
expressly  find  an  intention  on  the  part  of  the  prisoners,  at  the  time  of  the  making,  to  utter  it  as  the  note  of 
a  third  person.  If  the  note  contained  a  mere  promise  to  pay,  (without  place  of  date  or  payment,)  signed  by 
the  prisoner,  and  was  afterwards  uttered  by  him  in  the  name  of  another,  the  case  would  be  more  doubtful. 
See  also  R.  v.  Wehb,^  3  B.  &,  B.  228. 

(a)  Dunnes  Case,  East's  P.  C.  966;  where  the  prisoner  assumed  the  character  of  Mary  Wallace,  a  real 
person,  and  signed  a  note  in  the  name  of  the  latter,  in  the  presence  of  the  prosecutor.  Hadjield's  Case, 
Russel,  1425.  Ev.  Col.  St.  vol.  6,  p.  580;  where  the  prisoner  pretended  to  be  the  Hon.  Augustus  Hope,  and 
drew  the  bill  in  question  in  his  name.  And  see  .R.  v.  Z-Ptcis,  Fost.  116;  R.v.Wilks,2  East,  P.  C.  958; 
R.  V.  Ballard,  1  Leach,  83;  R.  v.  Lockelt,  ib.  94;  R.  v.  Abraham,  2  East's  P.  C.  940. 

(b)  Lewis's  Case,  Fost.  166;  where  the  prisoner  forged  a  power  of  attorney  in  the  name  of  Elizabeth 
Tingle  (a  non-existiiig  person),  administratrix  of  her  father,  R.  Tingle,  a  seaman.  Bolland's  Case,  East's 
P.  C.  958;  Leacli,  83,  where  the  prisoner  indorsed  the  name  of  Banks  (a  non-existing  person)  on  a  genuine 
bill.  LockeWs  Case,  East's  P.  C.  490;  where  the  prisoner  made  an  order  on  a  banker  in  the  name  of  a 
fictitious  person,  purporting  to  be  made  by  one  who  kept  cash  there. 

(c)  Sheppard's  Case,  East's  P.  C.  967;  1  Leach,  226;  where  the  prisoner  obtained  goods  at  a  silversmith's 
in  the  name  of  Turner,  and  gave  a  draft  in  that  name;  and  where  the  prosecutor  swore  that  he  gave  credit 
to  the  prisoner  and  not  to  the  draft. 

{d)   Toft's  Case,  East's  P.  C.  959.     The  bill,  with  a  general  indorsement  upon  if,  had  been  stolen,  and  on 

'Eng.  Com.  Law  Reps.  vi.  423. 


FORGERY.  463 


In  Jlichs^s  Case,  where  the  prisoner  drew  a  bill  in  the  name  of  John 
Mason,  No.  4,  Argyle-street,  Oxford-road,  and  it  appeared  that  the  prisoner 
had  assumed  the  name  (the  residence  being  correct)  a  month  before,  consi- 
derable doubt  seems  to  have  been  entertained  by  the  Judges  on  the  ques- 
tion, whether  this  amounted  to  forgery,  ahhough  the  Jury  found  that  the 
name  had  been  assumed  for  the  purpose  of  that  very  fraud  (e).  This  finding 
seems,  however,  to  decide  the  point;  if  tlie  lodging  had  been  taken,  and 
the  name  assumed  but  one  hour  before  the  making  of  the  instrument,  there 
would  have  been  no  room  for  doubt,  and  the  lapse  of  a  month  can  make  no 
difference,  for  it  is  still  one  act  of  contrivance  for  the  purpose  of  fraud. 
The  continued  residence  and  use  of  the  name  might  indeed  be  evidence  to  a 
jury  that  the  prisoner  was,  for  legal  purposes,  the  person  he  assumed  to  be 
in  making  the  instrument,  but  its  effect  is  defeated  by  their  finding  that  this 
was  for  the  purpose  of  committing  the  fraud;  in  other  words,  it  is  a  findmg 
that  he  was  not  the  person  in  whose  name  the  note  was  drawn. 

Where  the  prisoner  has  signed  a  bill  of  exchange,  or  other  instrument,  in 
*a  name  which  he  has  assumed,  and  v^rhich  he  alleges  to  be  his  own  name,  it  *464 
is  a  question  of  fact  for  the  consideration  of  the  Jury  whether  (although  the 
name  be  not  strictly  his  own)  he  Las  habitually  used  it,  and  become  known 
by  it,  or  whether  he  has  assumed  it  for  the  purpose  of  committing  the  par- 
ticular fraud.  If  lie  has  acquired  the  name  which  he  has  used,  by  habit  and 
reputation,  so  that  he  is  known  and  recognized  by  it,  he  is  not  guilty  of  a 
false  making  in  the  use  of  it;  but  if  he  has  adopted  and  assumed  it  for  the 
very  purpose  of  committing  the  fraud,  it  is  but  part  of  the  contrivance  itself, 
and  therefore  can  afford  no  defence  to  the  charge  of  forgery;  it  can  make 
no  difference  in  such  case,  whether  the  name  was  assumed  immediately 
before  and  preparatory  to  the  perpetration  of  the  crime,  or  some  length  of 
time  before  (/). 

It  is  essential  to  prove  the  falsity  of  the  instrument,  either  by  showing  False  mak. 
that  the  writing  is  not  that  of  the  person  by  whom  it  purports  to  have  been  '"gin  fact, 
made  (A),  or  by  showing  that  no  such  person  exists;  in  the  former  instance, 
it  is  necessary,  in  the  first  place,  to  identify  the  person  whose  hand-writing 

ofFuring'  it  to  be  discounted  at  a  bnnker's,  being  required  to  indorse  it,  the  prisoner,  Edward  Taft,  wrote  upon 
it  the  name  of  John  Williams.  Taylor''s  Case,  East's  P.  C.  960;  where  the  prisoner  having  unduly  obtained 
a  bill  of  exchange,  obtained  payment  from  the  drawee,  and  indorsed  a  receipt  on  the  bill  in  the  name  of  Wil- 
liam Wilson  (a  fictitious  person),  held  to  be  forgery;  Bullur,  J.  dubitante. 

(e)  East's  P.  C.  969,  970;  6  Ev.  St.  580;  Russel,  1436. 

(/)  Where  the  prisoner,  Samuel  Whiley,  drew  a  bill  in  the  name  of  Samuel  Milward,  to  pay  for  goods 
ordered  by  him  of  the  prosecutor  at  Bath,  seven  or  eight  days  before,  in  the  same  name,  and  it  appeared 
tfiat  on  the  day  before  he  ordered  the  goods  he  put  a  brass  phite  with  the  name  of  Milward  on  his  door  at 
Bath  (wiiere  he  had  lived  for  about  a  month  previous  to  the  transaction),  the  prosecutor  stated  that  he  took 
the  draft  on  the  credit  of  the  prisoner,  whom  he  did  not  know.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  prisoner  had  not  assumed  the  name  of  Milward  in  the  purchase  of  the  goods  and  delivery  of 
the  draft,  in  order  to  defraud  the  prosecutor,  and  they  found  in  the  affirmative;  and  the  Judges  afterwards 
held,  that  fraud  having  been  found  by  the  jury,  the  conviction  was  right.  {Whiley''s  Case,  Cor.  Thompson, 
B.  Somersetshire  Spr.  Ass.  1805;  and  afterwards  by  the  Judges,  Russel,  143f)).  So  where  the  prisoner 
Francis  made  an  order  on  a  banker  for  the  payment  of  money  in  the  nanie  of  Cooke,  it  was  proved  that  the 
prisoner's  real  name  was  Francis,  although  he  had  occasionally  assumed  other  names;  it  was  left  to  the  jury 
whether,  in  the  particular  instance,  the  prisoner  had  assumed  the  name  for  the  purpose  of  fraud,  and  the 
jury  fmdmg  the  fact,  ihe  Judges  held  that  the  conviction  was  right.  {R.  v.  Francis,  Russel,  1440);  four  of 
the  Judges  were  absent. 

(A)  (So  where  certain  coal  consigned  to  P.  of  New  York,  was  claimed  by  another  of  the  same  name 
who  resided  there,  but  was  not  the  true  consignee,  and  he  knowing  this  obtained  an  advance  of  money  on 
endorsing  the  permit  for  the  delivery  of  the  coal,  it  was  held  to  be  forgery,  and  not  the  merely  obtaining 
money  under  false  pretences.  People  v.  Peacock,  6  Cow.  72.  But  if  a  merchant  write  his  name  on  blank 
pieces  of  paper,  and  intrust  them  with  his  clerk  for  the  purpose  of  having  notes  written  upon  them,  and  one 
by  false  pretences  obtain  them  of  the  clerk,  and  make  upon  them  notes  other  than  those  for  which  they 
were  intended,  the  fraudulent  use  of  them  is  not  forgery.     Putnam  v.  Sullivan,  4  Mass.  R.  45.) 
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is  afterwards  to  be  negatived,  with  the  person  whose  instrument  the  pri- 
soner meant  to  imitate. 

In  Sponsonbt/^s  Case,{g),  the  prosecution  for  forging  an  indorsement  by 
William  Pearce,  the  payee  of  a  genuine  bill,  failed,  because  Davis  the 
drawer  was  not  called  to  prove  that  the  William  Pearce,  whose  signature 
was  negatived,  was  the  real  payee  of  the  bill. 

If  the  description  on  the  face  of  the  bill  apply  to  several  persons,  the 
signatures  of  all  must  be  negatived. 

It  may  be  proved  by  circumstances,  that  the  prisoner  meant  to  simulate 
the  writing  of  a  |)articular  person. 

Where  the  prisoner,  being  himself  the  payee  of  the  note  uttered,  stated 
that  TV.  H.  of  B.  was  the  maker,  it  was  held  that  it  was  sufficient  for  the 
prosecutor  to  show  that  it  was  not  the  note  of  that  person,  and  that  it  lay 
on  the  prisoner  to  prove  it  to  be  the  genuine  note  of  another  W.  H.,  if  it 
were  so  (A). 
*465  *Where  the  bill  purported  to  have  been  drawn  by  Andrew  Holme,  pay- 
able to  John  Sowerby,  and  the  prisoner,  on  negotiating  the  bill,  stated  that 
John  Sowerby,  the  indorsee,  was  the  son  of  John  Sowerby,  of  Liverpool,  a 
clieese-monger,  the  father  was  examined  as  a  witness,  and  proved  that 
there  was  no  other  person  but  his  son  in  Liverpool  to  whom  the  description 
given  by  the  prisoner  applied,  and  also  proved  that  the  indorsement  had 
not  been  written  by  his  son.  It  was  objected,  that  Andrew  Holme,  the 
drawer,  ought  to  have  been  called  in  order  to  prove  who  the  payee  really 
was,  but  it  was  held  to  be  a  sufficient  answer,  that  the  prisoner  had 
acknowledged  that  the  signature  of  Andrew  Holme  (his  uncle)  was  a  for- 
gery (e). 

On  an  indictment  for  personating  the  proprietor  of  stock,  and  forging  his 

signature,  the  latter  was  admitted  to  prove  facts  tending  to  show  that  he 

was  the  party  personated  {k). 

Proof  of  '     3.  Proof  must  be  given  of  those  averments  which  are  necessarily  intro- 

descriptive  ^uced  upon  the  record,  to  show  that  the  forged  instrument  was  of  the 

avermen  s.  (jgsp,-jp|io(^  of  those  the  forgery  of  which  is  prohibited  by  the  statute;  as 

that  it  was  a  bond,  will,  or  receipt.      Thus  where  the  indictment  is  for 

forging  a  receipt  for  money  on  a  navy-bill,  evidence  is  requisite  to  show, 

as  averred,  that  the  signature  of  the  party  upon  the  bill  operates  as  a 

receipt  (/). 

(g)  Lead],  374,  cor.  Adair,  Serj,  Somo  evidence  of  identity  was  certainly  requisite,  but  it  seems  to  be 
very  doubtful  whether  it  would,  as  laid  down  in  tlie  above  case,  be  essential  to  cull  the  drawer  as  the  best 
witness  of  the  fact.  It  was  there  held  that  the  fact,  that  the  William  Pearce  produced  as  a  witness,  was 
intimate  with  the  drawer,  and  hiid  received  a  letter  from  him,  signifying  that  such  a  bill  had  been  remitted 
to  him,  and  directing  the  application,  was  not  sufficient  evidence  of  identity. 

{h)  HumptorCs  Case,  1  Ry.  &  M.  C.  C.  255.  The  giving  a  forged  note  to  an  agent  or  accomplice,  that  he 
may  pass  it,  is  a  disposing  thereof  to  him  within  the  stat.  Giles's  Case,  1  Ry.  &  M.  C.  C.  166.  Upon  a 
charge  of  uttering  forged  notes,  in  order  to  show  the  guilty  knowledge,  evidence  of  uttering  (subsequently 
to  the  act  under  inquiry)  of  bills  precisely  similar  as  to  the  names  of  drawers  and  acceptors,  which  were 
also  forgeries,  is  admissible.     R.  v.  Smith,^  4  C.  «Sc  P.  411. 

(i)  Downes's  Case,  East's  P.  C.  977.  On  an  indictment  for  uttering  a  forged  acceptance,  purporting  to 
be  the  acceptance  of  VV.  &  Co.  No.  3,  Birehin-lane,  it  is  not  sufficient  to  prove  that  it  is  not  the  acceptance 
of  W.  «fe  Co.  No.  20,  Birchin-lane.     R.  v.  Watis,'^  3  B.  &  B.  197. 

(k)  Parr's  Case,  East's  P.  C.  997. 

(0  R.  v.  Hunter,  Loach,  711.  It  is  sufficient,  if  from  its  terms,  the  instrument  operate  as  a  receipt  as 
averred,  although  tlie  word  receipt  be  not  used,  Boardmaji's  Case,  2  Lcwin's  C.  181.  Where  a  paper  was 
in  reality  a  certificate  of  work  done,  but  which,  if  genuine,  it  was  proved  by  parol  evidence  would  have  been 
an  authority  for  payment  of  the  sum  mentioned  in  it;  it  was  held  to  be  sufficient  to  sustain  an  allegation  in  the 
indictment  for  forging  a  warrant  for  payment  of  money;  and  that  it  is  not  necessary  to  show  by  averments 
that  the  instrument  is  within  the  meaning  of  the  statute.  Reg  v.  iJo^ers,  9  C.  &- P.  4 1 .  An  indictment 
for  uttering  a  forged  order  for  goods,  tlie  letter  purporting  only  to  be  a  request,  and  the  person  whose  name 
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In  TValPs  Case(?n),  on  an  indictment  for  forging  a  will  of  lands,  where 
the  will  set  forth  purported  to  have  been  attested  by  two  witnesses  only, 
the  Judges  held  that  the  prisoner  had  been  improperly  corjvicted  for  want 
of  *evidence  at  the  trial  to  show  what  estate  the  supposed  testator  had  in  *46e 
the  lands  so  devised,  since  in  the  absence  of  such  proof  it  was  to  be  pre- 
sumed that  the  estate  was  freehold. 

Where  the  indictment  alleged  that  a  bill  of  exchange  had  been  signed 
by  H.  Hutchinson,  and  it  appeared  that  the  signature  was  a  forgery,  it  was 
held  that  the  variance  was  fatal  (n). 

It  seems  to  be  a  general  rule,  that  if  the  forged  instrument  appear  on  the 
face  of  it  to  be  valid  as  the  instrument  which  it  is  alleged  to  be,  an  indict- 
ment lies  for  forging  it,  although  from  some  collateral  fact  the  instrument,  if 
genuine,  would  not  have  been  available;  but  that  it  is  otherwise  where  the 
defect  appears  on  the  face  of  the  instrument  itself  (o).  Thus  an  indictment 
is  maintainable  for  forging  a  conveyance,  although  the  estate  may  be 
described  by  a  wrong  name  (p);  for  forging  a  will,  although  the  supposed 
testator  be  still  living  ($-),  or  be  described  in  the  forged  will  by  a  wrong 
christian  name  (r);  or  for  forging  a  bill  of  exchange,  or  other  instrument, 
on  paper  not  stamped  (s),  although  no  stamp  could  legally  be  impressed 
upon  the  instrument  after  it  was  made;  consequently  such  an  instrument 
is  admissible  in  evidence  on  an  indictment  for  forgery,  although  un- 
stamped (f).  And  in  general  no  evidence  of  collateral  facts  is  available  in 
defence  for  the  purpose  of  showing  that  the  instrument  could  not,  if  genuine, 
have  been  legally  enforced. 

The  purport  of  a  writing  is  that  which  appears  on  the  face  of  it,  and  if  Purport 
the  writing  when  produced  does  not  appear  to  be  that  which  according  to  variance, 
the  allegation  it  purports  to  be,  the  variance  will  be  fatal  (u);  as,  where  the 
indictment  stated  that  the  bill  purported  to  be  a  bank-note,  and  the  instru- 
ment produced  in  evidence  was  in  the  form  of  a  promissory  note,  "  I  pro- 
mise to  pa-Y,  &c.  for  Self  and  Company  of  my  bank  in  England"  {x)  (A). 

Was  forged  liaving  no  authority  to  order,  was  held  to  be  wrong,  as  he  might  have  been  indicted  for  utterinor 
a  forged  request.  Reg  v.  Newton,  2  Nloody,  59.  Tiie  prisoner  was  charged  with  uttering  a  forged  bill;  it 
appeared  that  the  bill  was  not  addressed  to  a  drawee  by  name,  but  at  a  house  of  business;  and  having  an 
acceptance  forged  on  it,  it  was  held  to  be  properly  described  as  a  bill  of  exchange.  Reg  v.  Hawkes, 2  Moody, 
60.  VVhere  a  forged  letter  containing  the  request  to  let  the  prisoner  have  goods,  added  also  a  promise  to 
answer  for  the  amount;  it  was  held  to  be  not  less  a  forged  request  within  the  Act.  Reg  v.  White,  9  C.  &  P. 
282.  A  paper  simply  staling  the  goods,  and  signed  in  the  name  of  a  customer,  the  prosecutor  being  in  the 
habit  of  delivering  goods  on  such  papers,  was  held  to  amount  to  a  request  for  the  delivery  of  goods  within 
the  statute.     Reg  v.  Pulbrook,  9  C.  &  P.  37. 

(m)  East's  [*.C.  953.  T'tmen  qu.;  for  how  could  it  make  any  difference,  whether  the  supposed  testator 
had  or  had  not  lands  upon  which  the  will,  if  genuine,  could  operate?  Qu.  what  were  the  averments  in  the 
indictment?  Where  the  prisoner,  having  obtained  an  order  for  payment,  signed  in  the  names  of  the  chair- 
man and  one  guardian,  added  the  name  of  another;  held,  that  by  uttering  the  instrument,  he  put  forth  as  true 
whatever  was  stated  on  it,  and  that  its  appearmg  from  the  minutes  that  another  person  was  chairman  on  the 
day  of  the  date  was  immaterial.  Reg  v.  Pike,  2  Moody,  70.  The  forgery  of  a  power  of  attorney  for  any 
pension  due  or  supposed  to  be  so,  is  within  the  7  Geo.  4,  c.  16,  s.  38,  although  it  may  be  that  no  such  pension 
exists  to  which  such  document  professes  to  relate.     Reg  v.  Pringle,  2  Moody,  127. 

(«)  Carier''s  Case,  East's  P.  C.  985. 

(o)  Forging  an  acceptance  of  an  incomplete  instrument,  as  where  at  the  time  no  drawer's  name  was 
inserted,  is  not  a  forgery  of  an  acceptance  of  a  bill  of  exchange  within  I  Will.  4,  c.  66,  s.  64.  R,  v.  Butter- 
wick,2  Mood.  &R.  196. 

(p)  Japhet  Crook''s  Case,  Str.  901.     For  other  instances,  see  Crim.  Pleadings,  110,  2d  edit, 

Iq)  R.  V.  Murphy,  10  St.  Tr.  183.     R.  \:  Sterling,  Leach,  1 17.     Coogan's  Case,  2  Leach,  503. 

(r)   Coogari's  Case,  East's  P.  C.  948. 

(s)  /?.  V. //aioAreswood,  Leach,  295;  East's  P.  C.  955.  iJ.  v.  Morton,  Ibid,  iJ.  v.  ifecuZis^,  Ibid.  956,  R. 
V.  Davis,  Ibid.  (0  Ibid. 

(m)  See  East's  P.  C.  883;  Doug.  302.     R.  v.  Reading,  Leach,  672. 

{x)  R.  X.Jones,  cor.  Lord  Mansfield,  Doug.  302;  2  East's  P.  C.  832, 


(A)  (In  an  indictment  for  forgery,  though  there  be  a  variance  of  a  letter  in  any  word  between  the  paper 
alleged  to  be  forged  and  the  indictment,  the  paper  will  be  received  in  evidence  if  the  variance  does  not  make 
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If  the  instrument  given  in  evidence  correspond  with  the  description  in 
the  indictment,  but  is  defectively  executed  in  any  respect,  it  is  a  question 
for  the  jury  vvliether  it  is  a  counterfeit  of  the  kind  of  instrument  the  forgery 
of  which  is  charged  ;  and  if  the  resemblance  be  sufficient  to  impose  upon 
persons  of  ordinary  observation,  although  persons  of  experience  could  not 
have  been  deceived,  it  will  be  sufficient  to  support  the  allegation  of  forging 
the  particular  description  of  instrument,  or  a  paper  writing  purporting  to  be 
that  instrument ;  as  where,  on  an  indictment  for  forging  a  bank-note,  it 
appeared  that  the  word  pounds  was  omitted  in  the  body  of  the  bill  (^), 
and  there  was  no  water  mark  on  the  paper;  so  where  the  notes  were  so  ill 
executed  that  the  difference  between  the  false  and  genuine  notes  was  very 
*467  ^apparent  in  several  particulars,  some  persons  having  in  fact  been  deceived 
by  them  (r).  .        ,  . 

An  allegation  that  the  whole  of  an  instrument  was  forged,  is  proved 
by  evidence  of  an  alteration  of  a  genuine  instrument  for  the  purposes  of 
fraud  (a). 
Intent.  4thly.  The  iiitejition  to  defraud  must  be  proved   as  averred  [b)  (A). 

Such  an  intention  is  usually  evidenced  principally  by  the  act  itself,  which, 
from  its  nature,  in  general  leaves  no  room  for  doubt  upon  the  point.  The 
inference  is  frequently  confirmed  by  the  conduct  and  behaviour  of  a  guilty 
party,  in  the  artifices  and  falsehoods  which  he  employs  for  the  purpose  of 
effecting  his  object,  or  of  avoiding  detection.  The  subsequent  uttering  or 
publication  of  the  forged  instrument  is  admissible  and  strong  evidence  to 
prove  the  original  design  in  forging  the  instrument:  and  whether  the  making 
or  uttering  of  a  forged  instrument  be  done  with  inient  to  injure  a  particular 
person  as  alleged,  is  matter  of  evidence  to  the  jury  (c). 

A  party  is  guilty  of  uttering  a  forged  bill  within  the  statute,  where  he 
utters  it  in  payment  of  a  debt  and  knowing  that  the  names  of  the  parties 
on  the  bill  are  fictitious,  although  he  intend  at  the  lime  to  take  up  the  bill, 
the  party  to  whom  he  utters  it  not  knowing  that  the  names  on  the  bill  are 
of  merely  fictitious  persons  {d). 

Where  the  intent  as  laid  was  to  defraud  A.,  B.,  &c.  the  stewards  of  the 
feast  of  the  Sons  of  the  Clergy,  and  it  appeared  that  the  individuals  specified 
were  trustees  of  a  charitable  fund,  and  that  the  money  which  had  been 
obtained  by  means  of  the  forgery  was  trust  money,  it  was  held  to  be  suf- 
ficient, since  the  money  was  theirs  as  against  all  the  world  but  sub- 
scribers (e). 

(y)  R.  V,  Elliott,  2  East's  P.  C.  951;  2  N.  R.  93.  By  the  slat.  2  &  3  Will.  4,  c.  123,  s.3,  it  is  sufficient 
to  describe  the  instrument  as  in  an  indictment  for  stealing  the  same.  See  11  Geo.  4,  &1  Will  4,  c. 
66,  s.  10. 

(z)  HoosCs  Case,  cor.  Le  Blanc,  J.,  2  East's  P.  C.  950. 

(a)  Supra;  and  Dawson's  Case,  East's  P.  C.  978.  1  Stra.  19;  Crim.  PI.  91,  92.  Teague's  Case,  East's 
P.  C.  172.  See  further  as  to  variance,  tit.  Variance. — Perjury;  and  Crim.  Pleadings,  2d  edit.  101,  253. 
[The  State  v.  Waters,  2  Const.  R.  669.] 

(t)  East's  P.  C.  854,  988;  1  Leach,  215. 

(c)  Barrow's  Case,  East's  P.  C.  989.     1  Leach,  77.     Elsworth's  Case,  East's  P.  C.  989. 

{d)  R.  V.  Hill,  2  Moody's  C.  C.  30.  (e)  R.  v.  Jones  Sf  Palmer,  East's  P.  C.  991.     1  Leach,  366. 

another  word  or  one  differing  in  sense  and  grammar.  If  it  is  doubtful  the  meaning  will  be  left  to  the  jury. 
United  States  v.  Hinman,  1  Baldwin's  C.  C.  R.  292.) 

[An  indictment  for  forging  a  note  of  a  bank  incorporated  by  the  name  of  "  The  President  and  Directors 
of  the  Bank  of  South  Carolina,"  is  not  supported  by  the  production  of  a  note  of  a  bank  incorporated  by  the 
nameof  "The  Bank  of  South  Carolina."  The  Slate  v.  Waters, 2  Const.  Rep.  669.  See  Commonwealth  v. 
Boynton,  3  Mass.  Rep.  77.     See  also  United  States  v.  Cantril,  4  Cranch,  167.] 

(Aj  (Passing  a  counterfeit  note  in  the  name  of  a  fictitious  person,  an  assumed  name,  or  on  a  bank  which 
never  existed,  is  within  the  law.  It  is  not  necessary  thut  the  note  if  genuine  would  be  valid,  if  on  its  face  it 
purports  to  be  good;  the  want  of  validity  must  appear  on  its  face.  United  States  v.  Mitchell,  1  Baldwin,  C. 
C.  R.  367.  The  scienter  may  be  proved  by  the  fact  of  similar  forged  orders  found  in  the  possession  of  the 
defendant;  or  of  an  accomplice  in  passing  them.     U.  S.  v.  Hinman,  1  Baldwin,  C.  C.  R.  292.) 
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If  a  hanker  having  authority  to  pay  money  to  .^.,^.  and  C.,and  to  them 
only,  pay  it  to  A.  and  to  two  strangers  who  personate  B.  and  C,  the  in- 
strument is  properly  alleged  to  have  been  made  with  intent  to  defraud 
those  bankers,  for  they  remain  liable  for  the  amount  (/"). 

It  is  sulficient  to  show  that  concealment  was  the  object  of  the  forgery  {g)\ 
and  the  assumption  of  a  name  which  the  party  writes  as  his  own,  is  evi- 
dence of  an  intention  to  evade  responsibility  under  a  feigned  name,  and  so 
to  defraud  [h). 

If  the  intent  to  defraud  a  corporation  be  alleged,  an  intent  must  be  proved 
to  defraud  them  in  their  corporate  capacity  ;  and  if  an  intent  to  defraud 
several  in  their  individual  capacities  be  alleged,  and  it  should  appear  that 
the  real  intention  was  to  defraud  them  in  their  corporate  character,  it  seems 
that  the  variance  would  be  fatal  {%). 

Where  a  wife,  in  pursuance  of  directions  given  by  her  husband,  utters  a  Principals 
forged  instrument  in  his  absence,  they  may  be  tried  together,  and  the  wife  an<|  acces- 
may  be  convicted  as  a  principal  in  the  felony,  and  the  husband  as  an  acces- ^°'''^®'  *^°' 
sory  *  before  the  fact  (A").   Where  the  witness,  in  consequence  of  a  commu-     *468 
nication   with  the  husband,  went  to  his  house,  and  there  saw  the  wife, 
where  the  comm.unication  betwecii  the  husband  and  the  witness  was  men- 
tioned, and  the  wife  sold  to  the  witness  several  forged  notes  and  delivered 
them  to  him,  and  after  delivery,  but  before  change  had  been  received  by 
the  witness  out  of  the  money  given  to  the  wife,  the  husband  put  his  head 
into  the  room  and  said  "Get  on,"  but  did  not  otherwise  interfere,  it  was 
held  that  the  wife  might  properly  be  convicted;  for  although  the  law,  out 
of  tenderness  to  the  wife,  when  a  felony  (/)  is  committed  in  the  presence  of 
the  husband,  raises  a  jonw«yac/e  presumption  in  herfavour  of  coercion  by 
the  husband,  yet  it  is  necessary  that  the  husband  should  be  actually  present  p^^^^.  ^^ 
and  taking  part  in  the  transaction  (m).  uttering 

Proof  that  the  prisoner  exhibited  a  forged  instrument  as  a  true  and  genu-  with  a 
ine  instrument,  is  evidence  that  he  pronounced  or  published  it  in).     With  f"'"^  , 

,'-  ,.         ,.'  •      r^  ,    \  Knowleaffe. 

respect  to  the  proofs  on  this  subject,  see  tit.  Coin  [o).  (A), 

(/)  Dixon's  Case,  2  Lewin's  C.  178. 

ig)  R.  V.  Aickles,  East's  P.  C.  968.  Shepherd's  Case,  East's  P.  C.  967.  But  where  the  immediate  effect 
of  the  act  is  to  defraud,  the  jury  ought  to  find  the  intention.     Shepherd's  Case,  Russ.  &  Ry.  C.  C.  L.  169. 

(h)  Ibid.  (t)  See  R.  v.  Jones  Sf  Palmer. 

{k)  R.  V.  Morris,  Leacli,  1096.  (l)  But  the  rule  does  not  extend  to  cases  of  murder. 

(m)  1  Hale,  46.  Kel.  .37.  2  East's  P.  C.  559.  Hughes's  Case,  cor.  Thompson,  B.  Lancaster  Lent  Ass. 
1813,  MS. 

(n)  Eiist's  P.  C.  972.  3  Ins.  172.  The  uttering  a  forged  order,  under  a  false  representation,  is  evidence 
of  (lie  scienter.  R.  v.  Shepherd,  Leach,  C.  C.  L.  265.  Evidence  of  a  delivery  of  a  forged  bank-note  by  A. 
to  B.  in  order  that  B.  may  put  it  off,  is  a  disposing  and  pulling  away  by  A.  within  the  statute  J5  G.2,  c.  13, 
R.  V.  Palmer,  1  N.  R.  96.  Where  the  prisoner,  on  quitting  the  office  of  assistiant  overseer,  delivered  over 
to  his  successor,  amongst  other  vouchers,  a  paper  in  the  usual  form,  "  £.  for  the  high  constable,"  signed 
J,  H.,  which  had  been  altered  to  a  larger  sum,  it  was  held  to  amount  to  an  uttering  a  forged  receipt  with 
intent  to  defraud  the  high  constable.     Reg.  v.  Boardman,  2  Mo.  &,  R.  147. 

(0)  Supra,  tit.  Coin.  See  also  R.  v.  Ball,  1  Camp.  324.  Russ.  <fe  Ry.  C.  C.  L.  132.  The  prisoner  uttered 
a  forged  bank  note  on  the  17tli  of  June,  and  evidence  was  admitted  tiiat  on  the  20th  of  March  preceding  he 
had  uttered  a  lOZ.  note  of  the  same  manufacture,  and  that  there  had  been  paid  into  the  bank  of  England 
various  forged  notes,  dated  between  the  preceding  months  of  December  and  March,  all  of  them  of  the  same 
manufacture,  and  having  different  endorsements  upon  them  of  the  hand-writing  of  the  prisoner.  It  was 
also  proved,  that  when  apprehended,  he  had  in  his  possession  paper  and  implements  fit  for  making  notes  of 

(A)  Passing  a  paper  is  putting  it  off  in  payment  or  exchange;  uttering  it  is  a  declaration  that  it  is  good, 
■with  an  intention  to  pass  or  an  offer  to  pass  it.  United  States  v.  Mitchell,  1  Baldwin,  C.  C.  R.  317.  Utter- 
ing a  fictitious  bank  bill,  not  purporting  to  be  countersigned  by  a  cashier  of  the  bank  by  which  the  note  was 
supposed  to  be  issued,  is  not  a  crime  within  the  statute  of  1800,  c.  64.  Commonwealth  v.  Boynton,  2  Mass. 
R.  77.  Nor  is  the  possession  of  fictitious  bills,  purporting  to  be  bills  of  a  bank  not  in  existence,  with  intent 
to  pass  them  as  genuine  bills,  an  offence  witiiin  that  statute.  Commonwealth  v.  Morse,  2  Id.  138.  But 
uttering  such  fictitious  bank  bills  with  intent  to  injure  and  deceive,  is  a  fraud  at  common  law,  punishable  by 
indictment.     Commonwealth  v.  Boynton.    Supra.) 
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Defence.         Oil  an  indictment  for  forging  a  will, it  is  no  defence  to  show  that  probate 

of  the  will  lias  been  granted  by  the  Ecclesiastical  Court  (/?). 
Compe-  Formerly,  upon  a  conviction  for  forgery,  the  forged  instrument  was  con- 

tency.  demned,  and  ordered  to  be  destroyed.  Hence  a  party  who  would,  if  the, 
instrument  had  been  genuine,  have  had  an  interest  in  its  destruction,  either 
because  he  would  have  been  liable  upon  it,  or  because  it  would  have  barred 
his  claim  against  another,  was  regarded  as  an  incompetent  witness,  since, 
at  all  events,  the  proof  against  him  was  rendered  much  more  ditticult  by  a 
*469  *conviction.  The  objection  to  competency  survived  the  practice  on  which 
it  was  founded,  and  hence  the  rejection  of  witnesses  on  this  ground  has  been 
considered  to  be  an  anomaly  {q),  for  it  was  certainly  irreconcilable  with  the 
general  principles  now  established  on  the  subject  of  interest  (r).  It  was 
said,  that  where  the  prisoner,  if  the  instrument  were  genuine,  might  sue  the 
witness  upon  it,  the  latter  had  a  direct  interest  in  the  conviction,  because  it 
was  not  to  be  presumed  that  the  Crown  would,  after  conviction,  attempt  to 
establish  a  claim  upon  that  instrument  against  the  witness  (5);  and  that 
although  the  instrument  were  made  for  the  benefit,  not  of  the  prisoner  but 
of  a  third  person,  and  although  the  conviction  would  not  be  evidence 
against  that  person  being  in  mter  alios,  yet  that  an  impediment  would 
be  thrown  in  the  way  of  his  recovery,  since  the  Court  would  impound 
the  forged  instrument ;  and  the  party  convicted  could  no  longer  be  a, 
witness  {t). 

The  general  rule  therefore  was,  that  a  party  who  had  an  interest  in  set- 
ting aside  the  instrument,  supposing  it  to  be  genuine,  was  an  incompetent 
witness  for  the  Crown,  on  a  prosecution  for  forgery  (w). 

Thus  it  was  held  in  Treble's  Case,  that  the  supposed  maker  of  a  note^ 
purporting  to  be  made  payable  on  demand,  at  his  own  iiouse,  or  at  his 
banker's  in  London,  was  competent  to  prove  that  he  had  not  made  it  pay- 
able at  the  banker's  where  it  purported  to  be  payable  {x);  yet  here  the  evi- 
dence seems  to  have  tended  to  the  very  fact  of  forgery  itself  (A). 

the  same  kind  with  those  produced,  All  the  judges  were  of  opinion  that  the  evidence  was  admissible  to 
prove  the  prisoner's  intention.  VViiere  the  prisoner  was  charged  with  having  feloniously  uttered  a  5Z.  bank 
of  England  note,  on  the  27th  of  November,  and  evidence  was  given  of  his  having  uttered  a  forged  21.  note  of 
the  bank  of  England  on  the  4th  of  July  preceding,  and  that  he  had  also  uttered  a  provincial  note  of  the 
Leicester  bank  about  six  weeks  before  the  uttering  in  question,  and  that  he  had  uttered  a  51.  bank  of  England 
note  about  the  end  of  November,  which  was  returned  to  him  as  bad;  it  was  held  that  the  conviction  was 
improper,  nn  evidence  having  been  given,  as  to  two  of  the  notes,  that  they  had  been  actually  forged.  And 
some  of  the  Judges  were  of  opinion,  that  even  in  case  evidence  liad  been  given  that  the  second  and  third 
notes  were  forged,  yet  that,  being  notes  of  a  different  description  and  denomination,  the  evidence  as  to 
uttering  them  ought  not  to  have  been  received.  R.  v.  Millard,  1  Russ.  »&  Ry.  C.  C.  L.  245.  On  an  indict- 
ment for  uttering  a  forged  bill  of  exchange,  other  forged  bills  on  the  same  house,  found  on  the  prisoner  at 
tlic  time  of  his  apprehension,  are  evidence  against  him.  R.  v.  Houghton,  Russ.  &,  Ry.  130.  R,  v.  Wylie,  I 
N.  R.  92.     R.  v.  Roberts,  1  Camp.  339. 

(p)  R,  v.  Buttery  S(  Macnamara,  cor.  Garrow,  B.,  O.  B.  1817;  and  afterwards  by  the  Judges. 

(7)  See  Ld.  Ellenborough's  observations,  R.  v.  Boston,  4  East,  572.     And  see  2  East,  993. 

(r)  See  tit.  Interest.  (s)  Co.  Lit.  352.     2  Ins.  39. 

(0  R.  V.  Whiting,  1  Salk.  283.  1  Lord  Raym.  396.  2  Haw.  c.  46,  424,  East's  P.  C.  994;  but  see  R.  v. 
Bray,  R.  T.  Hardw.  358.     Smith  v.  Prager,  7  T.  R.  63. 

(u)  RusseWs  Case,  Leach,  8.  Reeve's  Case,  Ibid.  812.  Caffey's  Case,  East's  P.  C.  995.  [See  2  Evans' 
Pothier,  315.J  R.  v.  Rhodes,  2  Str.  728.  Thornton's  Case,  2  Leach,  634.  See  also  Crocker's  Case,  2  N.  R. 
87;  2  Leach,  987.  R.  v.  Bunting,  East's  P.  C.  996.  R.  v.  Rhodes,  Leach,  31.  But  see  B.  N.  P.  284.  An 
executor  is  a  bare  trustee  claiming  no  interest  under  the  will. 

(x)   Treble's  Case,  2  Taunt.  328;  2  Leach,  1040. 

(A)  (On  an  indictment  for  forging  a  check  on  a  bank,  in  the  name  of  B.  which  had  been  passed  to  C. 
and  having  been  paid  by  the  bank,  which  afterwards  got  possession  of  the  money  and  retained  i1,  B, 
having  been  released  by  the  bank,  was  held  a  competent  witness  to  prove  the  forgery.  The  People  v. 
Howell,  4  John.  K.  2'.)ij.  Per  Kent,  Ch.  J.  "the  rule  in  almost  all  criminal  cases,  except  in  the  case  of 
a  forged  instrument  is,  that  the  witness  is  to  be  received,  if  he  be  not  interested  in  the  event  of  the 
suit,  so  that  the  verdict  could  be  given  in  evidence  in  the  action  in  which  he  was  a  parly."  lb.  Respuldica 
V.  Keating,  1  Dall.  110.     United  Stales  v.  Johns,  4  Dall.  412.     Commonwealth  v.  Snell,  3  Mass.  R.  82.     Com. 
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So  upon  an  indictment  for  personating  the  proprietor  of  stock,  and  forging 
his  signature,  the  latter  was  admitted  to  prove  the  anjonnt  of  the  siocit 
which  he  had  at  the  Bank  (aUhongh  not  to  prove  the  false  signature),  for 
the  purpose  of  showing  the  intention  to  defraud  him,  as  alleged  in  the  in- 
dictment [y).  On  an  indictment  for  forging  a  promissory  note  which  bore 
an  indorsement  by  the  prisoner,  of  the  receipt  of  a  year's  interest,  it  was 
held  that  the  supposed  maker  was  not  competent  to  negative  the  fact  of 
payment,  because  it  tended  to  prove  the  forgery;  but  all  the  Judges  agreed 
that  such  a  witness  was  competent  to  prove  all  the  facts  perfectly  colla- 
teral (z).  The  objection  to  competency  in  such  cases  no  longer  rests  upon 
any  principle,  although  the  practice  has  become  too  inveterate  to  be 
wholly  rejected;  yet  it  is  obvious  that  it  ought  to  be  strictly  restrained  with- 
in its  ancient  limits;  and  upon  this  ground,  perhaps,  the  distinction  between 
evidence  of  the  very  fact  of  forging,  and  collateral  facts,  may  have  pro- 
ceeded. 

Tlie  objection  to  competency  ceased  where  the  witness  had  no  interest  in 
the  destruction  of  the  instrument.  Thus,  where  A.  drew  a  bill  on  B.  pay- 
able at  the  banking  house  of  C,  i?.'s  acceptance  having  been  forged,  but 
C.  having  given  him  credit  to  the  amount,  although  he  had  paid  the  bill; 
B.  *was  held  to  be  competent  to  prove  the  forgery  [a).  So  where  the  *470 
party  whose  receipt  has  been  forged,  liad  recovered  the  amount  from  the 
prisoner  {b).  So  the  supposed  testator  might  prove  the  forgery  of  his  will  (c). 
So  a  witness  might  be  rendered  competent  by  a  release  [d)  (^),  as  from  the 
holder  to  the  drawer,  there  being  no  other  name  on  the  note. 

So  one  who  signed  an  instrument  as  the  mere  agent  of  another,  as  a  of  an 
cashier  at  the  Bank,  who  gives  security  for  the  faithful  discharge  of  his  duty, agent, 
was  held  to  be  competent  to  prove  the  forgery  of  his  name,  for  he  is  not 
responsible  on  the  instrument,  and  it  is  not  to  be  presumed  that  he  acted 
criminally  and  fraudulently  in  breach  of  his  duty  (e). 

And  now  by  the  stat.  9  Geo.  4,  c.  32,  s.  3,  on  prosecutions  for  forging  or 
uttering  any  deed,  &c.,  or  for  being  accessary  before  oraficr  the  fact  to  any 
such  offence,  if  the  same  be  a  felony,  or  for  aiding,  abetting,  or  counselling 
the  commission  of  such  offence,  if  the  same  be  a  misdemeanor,  no  person 
shall  be  deemed  to  be  an  incompetent  witness  by  reason  of  any  interest 
which  such  person  may  have  or  be  supposed  to  have  in  respect  of  such 
deed,  &e. 

Another  question  arises,  whether,  when  the  person  whose  writing  is  Agent 
forged  may  be  called,  he  must  be  called;  it  seems  now  to  be  settled  that"^'^'' "otbe 
lie  need  not, although  the  point  has  been  much  discussed,  and  even  decided'^''  "^  ' 
differently  (/).     But  upon  indictments  for  the  forging  of  bank-notes,  it  has 
been  held  that  the  supposed  signature  of  the  bank  clerk  may  be  disproved 
by  any  person  acquainted  with  his  hand-writing,  without  calling  him  [g). 

(y)  R.  V.  Parr,  East's  P.  C.  997. 

(z)  Crocker's  Case,  2  N.  R.  87;  2  Leach,  987.  It  is  said  that  Lord  Ellenborongh,  C.  J.,  Macdonald,  C. 
B.,  and  Lawrence  and  Le  Blanc,  Js.,  were  of  opinion  tliat  the  witness  was  competent  on  all  points,  except 
the  fact  of  forgery. 

(a)  Usher's  Case,  East's  P.  C.  999.     Testick's  Case,  Ibid.  1000;  12  Mod.  338. 

(b)  R.  V.   Wells,  B.  N.  P.  289.     Dean's  Case,  12  Vin.  Ab.  23. 

(c)  Coogan's  Case,  2  Leach,  503.     R.  v.  Sterling,  East's  P.  C.  1003.     R.  v.  Murphy. 
Id)  R.  V.   Akehurst,  Leach,  178.     Dr.  Dodd's  Case. 

(e)  R.  V.  Abraham  Newhind,  East's  P.  C.  1001.  (/)  Captain  Smith's  Case,  East's  P.  C.  1000. 

(g)  Hughes's  Case,  cor.  Le  Blanc,  East's  P.  C.  1000.     M'Guire's  Case,  Ibid. 

monwealth  v.  Waite,  5  Mass.  R.  261.  Territory  v.  Barran,  1  Martin,  208.  Fvrber  v.  Hilliard,  2  N.  Ilanip. 
R.  481.  Noble  v.  The  People,  1  Breese,  29.  Stale  v.  Coulter,  1  Hay,  3.  Contra,  Stnte  v.  Brunson,  1  Root, 
307.  State  v.  A.  W.  1  Tyler,  260.  If  an  instrument  supposed  to  be  forged,  is  destroyed  or  suppressed  by 
the  prisoner,  the  tenor  may  be  proved  by  parol  evidence.     United  States  v.  Britton,  2  Mason's  C.C.  R.  464.) 

»  Rex  V.  Pigeon,  Eng.  Com.  Law  Reps.  xi.  328.     Rex  v.  Bayley,  Id.  442. 
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The  objection  that  secondary  evidence  is  substituted  for  the  best  does  not 
apply  in  this  case,  since  there  is  not  such  a  distinction  between  one  man's 
knowledge  of  his  own  hand-writing,  and  the  knowledge  of  another  on  the 
same  subject,  as  constitutes  (A)  the  former  evidence  of  a  superior  degree  to 
the  latter. 

This  rule,  as  to  the  incompetency  of  a  witness,  did  not  extend  to  civil 
proceedings,  for  there  the  result  did  not  occasion  the  destruction  of  the 
instrument,  as  in  prosecutions  for  forgery  (i).  In  a  late  case,  upon  the  trial 
of  an  action  against  an  agent  for  negligence  in  transacting  the  purchase  of 
an  annuity,  the  supposed  surety  was  admitted  to  prove  that  the  deed  which 
purported  to  have  been  executed  by  him  was  a  forgery  (k). 

FORiMER  CONVICTION. 

By  the  stat.  6  &  7  W,  4,c.  Ill,  which  recites  that  doubts  had  been  enter- 
tained wjiether  the  practice  under  the  stat.  7  &  8  Geo.  4,  c.  28,  s.  11,  as  to 
charging  the  jury  at  the  same  time  to  inquire  of  the  principal  offence  and 
previous  conviction,  was  consistent  with  a  fair  and  impartial  inquiry,  it  is 
enacted  that  on  the  trial  of  a  prisoner  for  any  subsequent  felony,  it  shall 
*471  *not  be  lawful  to  charge  the  jury  to  inquire  concerning  such  previous  con- 
viction, until  they  shall  have  inquired  concerning  such  subsequent  felony, 
and  shall  have  found  such  person  guilty  of  the  same;  and  that  the  sending 
of  such  statement  to  the  jtny,  as  part  of  the  indictment,  shall  be  deferred 
until  after  such  finding.  Provided  nevertheless,  that  if,  upon  the  trial  of 
any  person  for  any  such  subsequent  felony,  such  person  shall  give  evidence 
of  his  good  character,  it  shall  be  lawful  for  the  prosecutor,  in  answer 
thereto,  to  give  evidence  of  the  former  indictment  and  conviction  of  such 
person  for  the  previous  felony  before  such  (any)  verdict  shall  have  been 
returned;  and  the  jury  shall  inquire  concerning  such  previous  conviction 
for  felony  at  the  same  time  that  they  inquire  concerning  such  subsequent 
felony  (/). 

FRAUD  (A). 

Effect  of        Fraud  is  an  extrinsic  collateral  act  which  vitiates  all  transactions,  even 
fraud.         ^i^g  most  solemn  proceedings  of  courts  of  justice.     Lord  Coke  says  it  avoids 

all  judicial  acts,  ecclesiastical  or  temporal  (in). 
As  to  civil       In  civil  suits  all  strangers  may  falsify  for  covin,  either  fines,  or  real  or 
suits.         feigned  recoveries,  and  even  a  recovery  by  a  just  title,  if  collusion  was  prac- 

(/()  Vide  Vol.  I.  tit.  Best  Evidence. 

(i)  But  yet  the  Court,  it  seems,  have  the  power  of  impounding  forged  deeds  proved  to  be  forged  in  civil 
cases. 

(A)  Hunter  v.  King,  cor.  Holroyd,  J.  Guildhall  Sitt.  after  Mich.  Term,  1  Geo.  4,  and  afterwards  by  the 
Court  of  K.  B.;i  4  B.  &  .A.  209. 

(Z)  It  appears  that  this  amendment  in  the  criminal  law,  evidently  so  essential  a  one  to  the  fair  adminis- 
tration of  justice,  was  occasioned  by  the  remarks  of  Parke,  B.  in  summing  up  to  the  jury  in  Jeffersov^'s 
Case,  2  Lewin's  C.  187.  In  some  of  the  earlier  cases  under  the  stat.  7  &  8  G.  4,  c.  18,  s.  11,  the  readmg 
and  proof  of  the  charge  of  the  previous  felony  were  deferred  till  after  the  verdict  on  the  principal  charge. 

(m)  A  fraudulent  representation  will  avoid  a  bond  founded  on  that  representation;  secus,  of  a  representa- 
tion merely  erroneous.  Nash  v.  Palmer,  ^  M.  &-  S.  374.  But  strong  evidence  is  necessary  in  order  to  avoid 
an  instrument,  {e.g.)  a  lease,  after  long  lapse  of  time.     Chandos  v.  Brownlow,  2  Ridg.  P.  C.  .317. 

(A)  (F'raud  may  be  committed  by  the  artful  and  purposed  concealments  of  facts  exclusively  within  the 
knowledge  of  one  party  and  known  by  him  to  be  material,  and  where  the  other  party  had  not  equal  means 
of  information.  Prentiss  v.  Russ,  4  Shepley,  30.  In  general  where  a  party  is  charged  with  a  specific 
fraud  in  a  civil  action,  his  character  is  not  in  issue.  The  evidence  of  fraud  cannot  be  repelled,  therefore, 
by  proving  his  general  good  cliaractcr  for  integrity.  Fowler  v.  The  Mtna  Fire  Insurance  Company,  6 
Cow.  073.) 

'Eng.  Com.  Law  Reps.  vi.  403. 
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tised  to  prevent  a  fair  defence;  and  this,  whether  the  covin  is  apparent 
iipoii  the  record,  as  not  essoining,  or  not  demanding  the  view,  or  by  suffer- 
ing judgment  by  confession  or  default;  or  extrinsic,  as  not  pleading  a  release, 
collateral  warranty,  or  other  advantageous  pleas  (n). 

In  criminal  proceedings,  if  an  offender  be  convicted  of  felony  on  confes- 
sion, or  be  outlawed,  not  only  the  time  of  the  felony,  but  the  felony  itself, 
may  be  traversed  by  a  purchaser  whose  conveyance  would  be  affected  as 
it  stands;  and  even  after  a  conviction  by  verdict  he  may  traverse  the 
time  (o). 

In  the  proceedings  of  the  Ecclesiastical  Court  the  same  rule  holds.  In 
Dyer  there  is  an  instance  of  a  second  administration,  fraudulently  obtained, 
to  defeat  an  execution  against  the  first;  and  the  fact  being  admitted  by 
demurrer,  the  Court  pronounced  against  the  fraudulent  administration. 
In  another  instance,  an  administration  had  been  fraudulently  revoked,  and 
the  fact  being  denied,  issue  was  joined  upon  it;  and  the  collusion  being 
found  by  a  jury,  the  Court  gave  judgment  against  it. 

In  the  more  modern  cases,  the  question  seems  to  have  been,  whether  the 
parties  should  be  admitted  to  prove  collusion,  not  seeming  to  doubt  but  that 
strangers  might  (p). 

*So  that  collusion,  being  a  matter  extrinsic  of  the  case,  may  be  imputed     *473 
by  a  stranger,  and  tried  by  a  jury,  and  determined  in  the  courts  of  temporal 
jurisdiction. 

And  as  fraud  will  vitiate  the  judicial  acts  of  the  temporal  courts,  there 
seems  as  much  reason  to  prevent  the  mischiefs  arising  from  collusion  in 
the  Ecclesiastical  Courts,  which,  from  the  nature  of  their  proceedmgs,  are 
at  least  as  much  exposed,  and  which  have  been  in  fact  as  much  exposed, 
to  be  practised  upon  for  sinister  purposes,  as  the  Courts  of  Westminster- 
hall  (g). 

Where  fraud  depends  upon  the  intention  of  a  party,  the  existence  of  that 
intention  is  usually  a  matter  of  fact,  which  must  be  found  by  a  jury  (r), 
who  are  to  decide  on  questions  of  mala  Jides.  In  some  instances  it  results 
by  inference  of  law,  from  the  particular  circumstances  of  the  case,  as  found 
by  the  jury  {s)  (A). 

(n)  See  tit.  Fine;  and  supra.  Vol.  I.  (o)  Vol.  I.  tit.  Judgments. 

(p)  Vide  supra,  VoL  I.  tit.  Judgments.  A  party  cannot  rescind  his  own  act  on  the  ground  of  fraud. 
Jones  V.  Yutes,^  9  B.  &  C.  512.  Nor  avail  himself  of  ills  own  wrong.  Williams  v.  Gardiner,  11  Moore, 
142.  Where  a  party  had  been  elected  into  a  corporate  office,  and  a  rule  nisi  for  a  mandamus  had  been  ob- 
tained, calling  upon  him  to  take  upon  himself  the  office;  held,  that  he  could  not  allege,  as  a  ground  of 
excuse,  his  own  disability  in  not  having  received  the  sacrament  within  a  year  before  his  election.  R.  v. 
Walker,  6  M.  &  S.  277.  Where  the  defendant  had  proposed  a  person  to  be  accepted  as  tenant  in  his  stead, 
who  proved  lo  be  insolvent,  and  whom  the  defendant  knew  had  compounded  with  his  creditors;  held  to  be 
such  a  fraud  that  he  still  remained  liable  for  the  rent.  Bruce  v.  Ruler,  2  M.  &  Ry.  3.  A  party  to  the 
suit  in  the  Ecclesiastical  Court  cannot  be  admitted  to  show  that  the  sentence  has  been  fraudulently  obtained. 
See  Prudham  v.  Phillips,  Ambl.  763.  So  one  who  has  conveyed  an  estate  in  order  to  confer  a  colourable 
qualification  to  kill  game  cannot  be  admitted  to  allege  his  own  fraud  to  defeat  the  conveyance.  Doe  d. 
Roberts  v.  Roberts,  2  B.  &  A.  367.»   See  Hawe  v.  Leader,  Cro.  J.  270;  Doe  v.  Banks,^  4  B.  &  A.  401,  supra. 

(g)  The  above  is  part  of  the  judgment  of  L.  C.  J.  De  (^Irey,  in  the  Duchess  of  Kingston's  Case,  St.  Tr., 
in  which  the  Judges  came  to  the  following  resolutions: — First,  that  a  sentence  in  a  spiritual  court  against 
a  marriage,  in  a  suit  of  jactitation  of  marriage,  is  not  conclusive  evidence,  so  as  to  stop  the  counsel  for  the 
Crown  from  proving  the  marriage  in  an  indictment  for  polygamy;  but,  secondly,  admitting  such  sentence 
to  be  conclusive  upon  such  indictment,  the  counsel  for  the  Crown  may  be  admitted  to  avoid  the  effect  of 
such  sentence,  by  proving  the  same  to  have   been  obtained   by  fraud  or  collusion. 

(r)  See  tit.  Bankrupt. — Coin. — Deceit. —  Fraudulent  Conveyance. — Forgery. — Intention.  As  to  fraud 
on  the  insolvent  law,  see^  4  B.  &  Ad.  5.55. 

(s)  See  tit.  Bankruptcy,  154;  and  see  the  observations  of  Buller,  J.,  Estwick  v.  Caillaud,  5  T.  R.  420, 

(A)  (A  secret  conveyance  of  her  property,  by  a  woman  immediately  before  her  marriage,  is  a  fraud  upon 
(')  A  party  to  a  fraud  is  competent  to  prove  it.    Lawyer  v.  Sellons,  1  Rawle,  141. 
lEng.  Cora.  Law  Reps.  xvii.  436.    ^Jd.  vi.  462.    3/(Z,  xxiv.  115. 
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A  secret  trust  to  evade  the  statute  of  mortmain  maybe  proved  by  extrin- 
sic evidence  (/). 

Fraud  is  never  to  be  presumed  where  not  expressly  found  (it)  (A). 

Proof  that  a  deed  was  prepared  in  the  office  of  a  respectable  soHcitor 
is  not  evidence  to  show  tlie  fairness  of  the  transaction,  where  fraud  is 
alleged. 

FRAUDS,  STATUTE  OF;  29  Car.  II.  c.  3. 

The  provisions  of  this  celebrated  statute  seem  to  operate  principally  as 
rules  of  evidence,  calculated  for  the  exclusion  of  perjury,  by  requiring,  in 
particular  cases,  some  more  satisfactory  imd  convincing  evidence  tlian  mere 
oral  testimony  affords;  they  dispense  with  no  evidence  of  consideration 
which  was  requisite  previous  to  the  statute  (.r);  they  give  no  efficacy  to 
written  contracts  which  they  did  not  possess  before. 

It  vi'ould  be  inconsistent  with  the  object  of  the  present  treatise  to  enter 
*473     *into  a  discussion  of  the  different  clauses  of  this  statute;  little  more  is  pro- 
posed than  to  refer  briefly  to  the  decisions  upon  the  subject. 
Sec.  1.         By  sec.  1.  "  It  is  enactetl,  that  all  leases,  estates,  interests  of  freehold,  or 
Creation  oftemis  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out,  of  any  messuages, 
estates, &.c.j^^j^j^gi,g^  lands,  tenements  or  hereditaments,  made  or  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the  |)arties 
so  making  or  creating  the  same,  or  their  agents,  thereunto  lawfully  autho- 
rized by  writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  icill 
only."" 
Sec.  2.         Sec.  2.  "  Except  all  leases  not  exceeding  the  term  of  three  years  from  the 
Exception  making  thereof,  whereupon  the  rent  reserved  to  the  landlord  during  such 
astoieases.jgj.jj^  shall  amouut  uuto  two  third  parts  at  the  least  of  the  full  improved  value 
of  the  thing  demised." 

It  has  been  held,  that  the  purchase  of  a  standing  crop  of  mowing  grass  is 
not  within  the  first  section  (y),  and  that  it  does  not  apply  to  a  parol  agree- 
ment for  an  easement  for  seven  years  in  the  lands  of  another,  such  as  a 
right  of  way  or  privilege  of  stacking  coals  [z). 

But  in  the  late  case  of  Hewlins  v.  Shippam  [a),  it  was  held  that  a  free- 

{t)  See  the  authorities,  2  Powell  on  Devises,  by  Jarman,  2!). 

(m)  Hawkins,  P.  C.    b.  2,  c.  49,  s.    II. 

(ar)  Rami  v.  Hughes,  7  T.  R.  350;  4  Bro.  P.  C.  27.  Barrel  v.  Trussel,  4  Taunt.  121.  Neither  do  they 
make  it  necessary  to  allege  in  a  declarntion  that  the  promise  is  evidenced  as  the  statute  requires;  but  in  a 
plea  it  is  otherwise,  if  tlio  agret'inent  pleaded  can  have  no  effect  unless  it  be  in  writing.  Com.  Dig.  Action 
on  the  Case,  F.  3.  Case  v.  Barber,  Rjy.  450.  [S.  C.  T.  John.  158.J  The  defence,  no  contract  in  writing, 
need  not,  it  seetns,  be  specially  pleaded.  Bitltermere  v.  Hayes,  5  M.  &  W.  456:  7  Dowl.  489r  Jones  v.  Flint, 
2  P.  &   D.  594.     See  Eastteood  v.  Kenyan,  3  P.  &,   D.  376. 

(y)   Crosby  v.  Wadswnrth,  6  East,  610.     But  it  is  within  the  4th  section. 

(c)  Wood  V.  Lake,  Say.  3.  Webb  v.  Pnternoster,  Palm.  71.  [See'  7  Taunt.  384,  S.  C;  2  Marsh,  560.] 
Note,  in  the  former  case  the  party,  in  addition  to  the  liberty  of  stacking  hay,  was  also  to  have  the  use  of 
the  close,  which  distinguishes  it  frotn  the  latter  case;  and  see  note  («). 

(o)2  5  n.  &  C  '22\.  And  although  a  freehold  right  was  claimed  in  that  ease,  the  reasons  given  by  the 
Court,  and  the  authorities  cited,  seem  to  extend  equally  1o  licenses  for  a  mere  definite  term.  See  Monk  v. 
Baxter,  Cro.  J.  574;  Rumsey  v.  Rnwsun,  1  Vent.  18;  Hoskins  v.  Robins,  2  Vent.  123;  Harrison  v.  Parker,  6 
East,  754;  Fentinum  v.  Smith,  4  East,  107.  And  tiie  Court  observed,  that  the  objection  that  the  right  lay 
in  grant,  and  tliercfore  could  not  pass  without  deed,  was  not  tikon  in  the  cases  of  Webb  v.  Paternoster, 
Palrn.  71;  Wood  v.  Lake,  Suyer,  3,  or  Taylor  V.  Waters,^  7  Taunt.  374.  It  is  indeed  to  be  observed  that 
the  first  of  these  cases  was  decided   before  the  Statute  of  Frauds  was  passed,  and   that  the  interest  in  the 

the  marital  rights  of  the  husbnnd,  and  will  be  set  aside.     Linker  v.  Smith,  4  Wash.  C.  C.  R.  224.      Waller 
V.  Armistead's  Flx'rs,  2  Leigh.  11.) 

(A)  (Fraud  it  is  said  will  never  be  presumed,  though  it  may  be  proved  by  circumstances.  Therefore 
where  an  act  does  not  necessarily  import  fraud,  where  it  has  more  likely  been  done  through  a  good  than 
bad  motive,  fraud  should  never  be  jjresumed.     Gregg  v.  The  Lessee  of  Sayre  and  Wife,  8  Peters,  244.) 

'Eng.  Com.  Law  Reps.  ii.  140.    2/j.  xi.  207. 
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hold  easement  in  the  land  of  another  cannot  be  created  without  deed;  and 
that  althoiigli  a  parol  demise  might  he  an  excuse  for  a  trespass,  until  it  was 
countermanded,  yet  that  a  right  and  title  to  such  an  easement,  as  to  have 
passage  for  water,  could  not  be  created  without  deed. 

"  Shall  have  the  force  and  effect  of  leases  or  estates  at  will  only  P — Not- 
withstanding these  words,  where  a  tenant  has  held  for  two  or  tliree  years 
under  a  parol  demise  for  twenty-one  years,  he  is  to  be  considered  a  tenant 
from  year  to  year  (6),  the  year's  tenancy  commencing  on  the  same  day  of  the 
*year  with  the  parol  lease.  (1).  Where  there  was  a  parol  agreement  for  a  *474 
lease  for  seven  years,  the  tenant  to  enter  at  Lady-day,  and  quit  at  Candle- 
mas, it  was  held  that  the  landlord  could  not  put  an  end  to  (he  tenancy  ex- 
cept at  Candlemas,  for  the  tenants  in  such  cases  are  considered  to  be  tenants 
from  year  to  year;  and  although  by  the  Statute  of  Frauds,  the  agreement 
be  void  as  to  the  duration  of  the  lease,  it  governs  the  tprn)s  on  which  the 
tenancy  subsists  in  other  respects  (c).  A  parol  lease  for  three  years,  to  com- 
mence infuturo,  is  not  good  {d)  (A). 

Where  a  party  enters  under  a  mere  agreement  for  a  future  lease,  he  is  a 
tenant  at  will  only;  if  he  pay  a  yearly  rent  he  becomes  a  tenant  from  year 
to  year,  such  tenancy  being  determinable  on  the  execution  of  the  lease 
according  to  the  agreement.  And  though  no  rent  be  paid,  the  relation 
of  landlord  and  tenant  subsists,  the  party  having  entered  with  a  viev^r  to  a 
lease,  and  not  with  a  view  to  a  purchase. 

Sec.  3.  enacts,  "  That  no  leases,  estates  or  interests,  either  of  freehold  or     Sec.  3. 
terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  customary  Assign- 
interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements  or  here-  "gnders^of" 
ditaments,  shall  be  assigned,  granted  or  surrendered,  unless  it  be  by  deed  existing 
or  note  in  writing,  signed  by  the  party  so  assigning,  granting  or  surrender- estates, and 
ing  the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing,  or  ^"^'^'''^^^'-" 
by  act  and  operation  of  law." 

case  of  Wood  v.  Lake  amounted  to  a  lease,  inasmuch  as  the  party  was  to  have  the  sole  use  of  that  part  of 
the  land  on  which  he  v.'as  to  stack  his  coals.  In  the  case  of  Winter  v.  Brockwell,  8  Eust,  308,  the  defend- 
ant put  up  the  sky-light  on  his  own  land,  and  all  that  the  court  decided  was,  that  as  the  plaintiff  had  con- 
sented to  the  obstruction,  he  could  not  afterwards  revoke  it  without  reimbursing  the  defendant's  expenses. 
In  Fenthnan  v.  Smith,  4  East,  107,  where  the  plaintiff  claimed  to  have  passage  for  water  by  a  tunnel  over 
the  plaintiff's  land.  Lord  EUenborough  held  distinctly  that  "the  title  to  have  the  water  flowing  in  the  tunnel 
could  not  pass  by  parol  license  without  deed."  A  parol  license  to  use  an  easement  must  at  all  events  be 
express.  Bridges  v.  Blanchard,^  1  Ad.  &  Ell.  536.  Qu.  whether  an  easement  to  admit  light  without  inter- 
ruption from  the  owner  of  land  adjoining  the  house  of  another  may  be  without  deed.  lb.  And  if  so, 
whether  it  is  countermandable.  Ih.  The  taking  tolls  of  a  market  without  deed  does  not  confer  a  settle- 
ment.    R.  V.  Chipping  Norton,  5  East,  239.     Per  Ld.  EUenborough,  no  interest  passes  by  the  parol  demise. 

{h)  Clayton  v.  Blakey,  8  T.  R.  3.  But  note,  that  he  had  held  for  several  years,  and  been  treated  as  a  yearly 
tenant.  See  Watkins's  Principles  of  Conveyancing,  4tl)  ed.  6,  and  his  observations  on  the  marginal  note  in 
the  case  of  Clayton  v.  Blakey,  8  T.  R.  3.  See  Richardson  v.  Gifford,"  1  Ad.  &  Ell.  52;  infra,  tit.  Waste. 
Semhle,  that  under  an  agreement  for  a  tenancy  exceeding  three  years,  void  for  want  of  signature,  the  tenant 
is  for  the  first  year  tenant  at  will,  and  afterwards  from  year  to  year  subject  to  stipulations. 

(c)  Doe  d.  Rigse  v.  Bell,  5  T.  R.  471.  See  Watkins's  Elements  of  Conveyancing,  4;  Hargrave's  Notes 
to  Co.  Litt.  55;  4  Taunt.  128;  where  it  was  held  that  a  letter  without  restriction  as  to  time,  creates  a  tenancy 
at  will.     See  also  Evans's  Stat.  vol.  1,  p.  234. 

{d)  Rawlins  v.  Turner,  1  Ld.  Raym.  736. 

(1)  [In  Massachusetts,  tenants  under  parol  lease  for  a  year  are  mere  tenants  at  will,  by  force  of  st.  1783, 
c.  37.     Rising  S^  al.  v.  Stannard,  17  Mass.  Rep.  285,     Ellis  v.  Paige  ^  al.  1  Pick.  45.] 

(A)  (In  Pennsylvania  various  things  take  a  parol  contract  for  the  conveyance  of  lands  out  of  the  Statute 
of  Frauds.  Tlius  a  parol  conveyance  of  land  will  be  taken  out  of  the  Statute  of  Frauds  by  a  particular 
equity  arising  from  the  payment  of  purchase  money,  or  what  is  much  the  same,  expenditure  in  improve- 
ments made  wiih  the  money  of  the  donee,  of  which  it  would  be  a  fraud  in  the  donor  to  deprive  him:  but 
such  an  equity  cannot  be  pretended  by  a  volunteer.  A  parol  gift  to  a  son  which  has  induced  no  such  ex- 
penditure, is  as  much  within  the  statute  as  if  it  were  to  a  stranger.  Per  Rogers,  J.  in  Eckerl  v.  Muce,  3 
Penn.  R.  364,  in  note.     S.  P.  Stewart  v.  Stewart,  3  Watts,  253.) 
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Assign-  The  Statute  has  been  held  to  extend  to  a  parol  assignment  of  a  lease  from 

ments.  y^^j.  j^  yg^j.  ^^^^  ^j^  .^^^^  ^^  surrenders  of  tenancies  from  year  to  year  (/); 
and  therefore  a  mere  parol  agreement  between  a  landlord  and  tenant  to 
determine  the  tenancy  in  the  middle  of  a  quarter  is  not  binding  (g). 

The  mere  cancelling  of  a  lease  is  not  a  sufficient  surrender  within  this 
clause  (A),  but  a  surrender  of  a  lease  by  deed  may  be  eff"ected  in  writing 
without  deed,  as  where  a  mortgagee  wrote  upon  the  mortgage  deed  a  re- 
ceipt for  principal  and  interest,  adding,  "  I  do  release  and  discharge  the 
within  premises  from  the  term  of  500  years."  (/). 
Surrender       Or  by  act  and  ojjeration  of  law. — The  taking  a  new  lease  by  parol  is  by 
Uo^oHaw  operation  of  law  a  surrender  of  the  old  one  {k),  although  it  be  by  deed  (/), 
'  provided  it  be  a  good  one,  and  pass  an  interest  according  to  the  contract 
and  intention  of  the  parties,  for  otherwise  the  acceptance  of  it  is  no  implied 
surrender  of  the  old  one  (m).     Where  Ji.  by  parol,  let  a  house  to  B.  who 
*475     underlet  it  toC,  and  then  .^.,  with  jB.'s  assent,  accepted  C  as  his  tenant 
and  received  rent  from  him,  it  was  held  that  the  substitution  involved  a 
surrender;  for  it  was  made  with  the  assent  of  B.,  which  could  not  be  with- 
out a  surrender  of  the  former  lease  [n).     So  where  it  was  agreed  between 
the  landlord  and  tenant,  that  another  tenant  should  be  substituted  for  him, 
which   was  done,  it  was   held   that  the  first  tenancy  was  thereby  deter- 
mined (o).     Where  the  landlord  having  had  a  dispute  with  his  tenant,  told 
him  that  he  might  quit  when  he  pleased,  and  the  tenant  accordingly  quitted 
in  the  middle  of  the  quarter,  it  was  held  that  the  landlord  was  entitled  to 
recover  in  an  action  for  use  and  occupation  for  the  whole  quarter  (^).    But 

(e)  Bolting  v.  Martin,  1  Camp.  317,  cor.  Sir  A.  M'Donald,  C.  B. 

(/)  2  Camp.  103;  1  Starkie's  C.  379.'     And  see  Magennis  v.  B/lCuUough,  Gilb.  Eq.  C.  236. 

(^g)  Thomson  v.  Wilson,^  2  Starkie's  C.  379.  Mollett  v.  Brayne,  2  Camp.  C.  1 03;  Johnstone  v.  Huddlesione,^ 
4  B.  &.  C.  922;  where  an  occupation  took  place  under  a  new  lease,  under  the  mistaken  idea  that  it  was  a 
good  and  valid  lease. 

(A)  Roe  V.  The  Archbishop  of  York,  6  East,  86.  (t)  Farmer  v.  Rogers,  2  Wilson,  26. 

(k)  See  1  Will.  Saund.  236,  b.  The  principle  on  which  the  taking  a  new  lease  amounts  to  a  surrender 
of  the  old  one,  is  this,  that  without  it  the  intention  of  the  parties  cannot  be  effectuated.  See  Shepherd's 
Touchstone,  tit.  Surrender.  If  a  sole  tenant  assent  to  occupy  and  does  occupy  jointly  with  another,  that 
puts  an  end  to  the  former  tenancy.    Hamerton  v.  Slead,^  3  B.  &  C.  478;  and  see  Mellow  v.  May,  Moore,  636. 

{I)  Ibid.;  and  see  Thomas  v.  Cooke,*  2  Starkie's  C.  410. 

(m)  Wilson  v,  Sewell,  4  Burr.  1980;  Davison  v.  Stanley,  Ibid.  2210;  1  Will.  Saund.  236,  b.  and  the  cases 
there  cited. 

(n)  Thomas  v.  Cooke,*  2  Starkie's  C.  408,  cor.  Abbott.  J.  and  afterwards  by  the  Court  of  K.  B.  2  B.  &  A. 
119.  So  where  the  tenant  took  lodgings  for  a  year,  paid  for  one  quarter,  and  for  the  interval  between  that 
time  and  the  time  of  re-letting  by  the  lessor;  for  the  letting  to  another  dispenses  with  the  necessity  for  a 
surrender.  Walls  v.  Atcheson,^  3  Bing.  462.  In  the  case  of  Lloyd  v.  Crispie,  cited  ib.  by  Parke,  J.,  it  was 
held,  that  where  the  lessor  had  consented  to  tiie  introduction  of  another  occupier  he  had  no  claim  on  the 
lessee,  who  was  under  covenant  not  to  assign  without  license. 

(0)  Stone  v.  Whiting,^  2  Starkie's  C.  235,  cor.  Holroyd,  J.  And  see  Whitehead  v.  Clifton,^  5  Taunt.  518; 
Hurding  v.  Crathorn,  1  Esp.  C.  57;  infra.  Use  and  Occupation. 

(p)  Mollett  V.  Brayne,  2  Camp.  103,  cor.  Ld.  EUenborough,  and  afterwards  by  the  court  of  K.  B.  A  lessee 
grants  a  lease  for  eleven  years,  covenanting  to  p:iy  for  tillages,  &c.  at  the  end  of  the  term;  a  quarrel  taking 
place  during  the  term,  the  tenant  says  that  he  will  go;  the  landlord  says,  "  You  may;"  the  tenant  replies,  "  I 
shall  expect  to  be  paid  for  what  I  have  laid  out;"  the  landlord  says  nothing;  the  tenant  quits:  held  that  the 
landlord  was  entitled  to  a  verdict,  on  a  plea  of  set-off  of  the  rent,  to  an  action  for  work  and  labour;  the 
tenancy  not  having,  under  the  circumstances,  been  determined.  Whitaker  v.  Barker,  York  Sum.  Ass.  1832, 
cor.  Parke,  J.     Held  also,  that  the  tenant,  deserting  the  premises,  was  not  entitled  to  the  compensation  for 

(1)  [If  a  person  affix  his  signature  and  seal  to  the  back  of  a  lease,  it  is  not  an  assignment  of  the  lease. 
Jackson  v.  Titus,  2  Johns.  430.  And  if  it  be  agreed  between  him  and  the  person  to  whom  it  is  intended  to 
be  assigned,  that  a  third  person  should  write  an  assignment  over  the  signature  and  seal,  which  he  does,  and 
delivers  the  deed  to  the  assignee,  the  assignment  is  a  nullity.  Ibid.  But  an  assignment  of  a  deed  by  writing 
not  under  a  seal  is  good.  Holliday  v.  Marshall,  7  Johns.  211.  A  parol  agreement  by  a  joint  lessee  of  a 
salt-well  for  seven  years,  to  transfer  his  interest  to  the  other  lessee,  is  void  by  the  statute.  M'Dowell  v.  Delap, 
2  Marsh.  33.] 
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where  the  landlord  accepted  from  his  tenant  the  key  of  the  demised  house 
in  the  middle  of  the  quarter,  it  was  held  that  the  former  could  not  recover 
in  respect  of  any  subsequent  rent  {q).  The  mere  fact  of  a  lease  being  found 
in  a  cancelled  state,  in  the  possession  of  the  lessor,  does  not  show  a  sur- 
render in  law,  or  conclusively  show  a  determination  of  the  lease  (/•). 

Sec.  4. — No  action  shall  be  brought  whereby  to  charge  any  executor  or    Sec.  4. 
administrator  upon  any  special  promise  to  answer  damages  out  of  his  own  Executory 
estate  (*),  or  whereby  to  charge  the  defendant  upon  any  special  promise  to  P^^'^'^^^^^ 
answer  for  the  debt,  default,  or  miscarriage  of  another  person,  or  to  charge  ments. 
any  person  upon  any  agreement  made  upon  consideration  of  marriage,  or 
*upon  any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any     *476 
interest  in  or  concerning  them,  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,   or  some   other  person   thereunto   by  him  lawfully 
authorized." 

No  action  shall  he  brought. — The  statute  does  not  apply  where  an  Money- 
action  is  brought  to  recover  money  paid  on  an  executed  consideration  forP^'*^  °"  ^" 
the  use  of  the  plaintiff,  although  by  the  operation  of  the  statute  the  money  ^^1^^"^^^^, 
could  not  have  been  recovered  from  the  party  who  paid  it.     Ji.  being  the  tion. 
tenant  o{  B.  and  restrained  from  assigning  without  the  consent  of  jB.,  agreed 
to  pay  to  B,  40/.  out  of  100/.  to  be  paid  to  him  by  another  tenant  for  the 
goodwill,  if  i5.'s  consent  to  the  substitution  could  be  obtained.     The  new 
tenant  was  cognizant  of  the  agreement,  took  possession,  and  paid  the  money 
to  t/i.  who  promised  to  pay  the  40/.  to  Br,  it  was  held  that  B.  might  reco- 
ver the  40/.  from  ^.  as  money  had  and  received  to  the  use  of  B.  (/),  for  the 
consideration  was  past,  and  the  statute  out  of  the  question,  but  it  would 
have  been  otherwise  if  the  new  tenant  had  not  paid  the  money,  and  the 
action  had  been  brought  against  him  {u) 

If  the  party  admit  that  he  has  made  an  agreement  which  is  binding  Admission, 
under  the  statute,  the  admission  renders  the  proofs  prescribed  by  the  statute 
unnecessary;  as  where  he  has  paid  money  into  court  upon  a  count  charging 
him  with  an  agreement  which  could  not  have  been  proved,  except  through 
the  medium  of  written  evidence  {x). 

But  if  the  party  merely  admit  the  fact  that  an  agreement  was  made,  but 
do  not  admit  that  an  agreement  was  made  in  a  manner  which  would  be 

tillages,  &c.  stipulated  for  in  the  lease.  Held  also,  that  if  the  tenant  had  been  entitled  to  a  compensation  on 
quitting,  he  might  deduct  it  from  the  claim  for  rent  set  off,  though  not  mentioned  in  his  particulars.  But 
note  that  Parke,  J.  intimated  doubts  whether  such  reduction  was  in  strictness  allowable. 

iq)  Whitehead  v.  Clifford,^  5  Taunt.  518. 

(r)  A  lease  had  been  duly  executed,  and  once  in  the  lessee's  possession,  and  the  lease  began  to  operate, 
but  was  afterwards  found  in  the  lessor's  possession  in  a  cancelled  state;  held,  that  as  there  was  no  surrender 
by  operation  of  law,  nor  any  ground  for  presuming  that  there  had  been  any  note  in  writing  within  the  statute 
of  frauds,  the  lease  was  to  be  considered  as  still  in  operation.  Doev.  Thomas,^  9  B.  &  C.  299.  The  plaintiff 
in  trespass  for  seizing  goods  was  the  assignee  of  an  under-lease  granted  by  G.,  one  of  the  defendants,  and  no 
rent  had  been  paid;  the  original  lease  to  G.  had  also  come  by  assignment  to  the  other  defendant,  who  had 
obtained  anew  lease  from  the  lessors,  and  cancelled  the  old  one;  held  that  upon  the  general  issue  pleaded 
under  the  11  G.  2,  c.  19,  s.  19,  the  defendant  might  justify  as  for  a  distress  for  the  rent  due  in  G.'s  right, 
without  showing  any  express  recognition  of  the  act  by  him,  and  that  the  notice  having  been  given  in  the 
name  of  the  other  defendant,  did  not  preclude  the  defendants  from  availing  themselves  of  the  title  under  G.  in 
their  defence  to  the  action.  Upon  the  construction  of  the  stat.  of  frauds,  the  cancellation  of  the  original  lease 
was  not  of  itself  a  surrender  of  such  lease.     Wootley  v.  Gregory,  2  Y.  &  J.  536. 

(s)  See  Rann  v.  Hughes,  7  T.  R.  350.  A  mere  promise  in  writing  without  consideration  will  not  bind  the 
executor. 

(0  Griffith  V.  Young,  12  East,  513.  (u)  Per  Le  Blanc,  J.,  12  East,  513. 

{x)  Middletonv,  Brewer,  Peake's  C.  15. 
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binding  under  the  statute,  the  admission  will  not  dispense  with  the  statu- 
tory proof.  If  a  party,  in  his  answer  in  Chancery,  admit  the  agreement 
generally,  without  insisting  upon  the  statute,  the  Court  will  hold  it  to  be 
good  {y);  but  if  the  defendant  merely  admit  an  agreement  in  fact,  and 
msist  that  it  is  void  under  the  statute,  the  Court  will  not  enforce  it  (z).  So 
if  a  parol  agreement  be  stated  in  a  court  of  law,  a  demurrer  would  admit 
the  agreement,  and  yet  still  advantage  might  be  taken  of  the  statute  («). 
Debt  of  Or  to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 

another,      debt,  default  (b),  or  miscarriage  of  any  other  person. 

Where,  therefore,  there  is  no  debt  or  default  of  another,  the  case  is  not 

within  the  statute.     Where  one  brings  an  action  against  another  for  an 

assault,  and  the  defendant,  in  consideration  that  the  plaintiff  will  withdraw 

the  record,  undertakes  to  pay  a  sum  of  money  and  costs,  he  is  liable  (c),  for 

*477     *this  is  an  original  promise,  and  it  does  not  appear  that  there  has  been  any 

default  or  miscarriage  of  any  other  person.     So  where  the  plaintiff,  at  the 

request  of  the  defendant,  advanced  a  sum  of  money  to  pay  workmen  in  the 

garden  of  the  defendant's  infant  grandson,  the  case  was  held  to  be  without 

the  statute,  the  money  having  been  advanced  on  the  defendant's  credit,  for 

the  infant  was  not  liable  (^/);  so  where  the  defendant  buys  goods  at  an 

auction  without  naming  his  principal  (e);  so  where  the  plaintiff,  at  the 

request  of  the  defendant,  discharged  his  debtor  out  of  custody,  charged  in 

execution  on  a  ca.  sa.  (/). 

Question  to     It  is  a  question  for  the  jury,  whether  the  credit,  before  the  debt  was  in- 

whom  the  currcd,  was  given  to  the  defendant,  or  to  another  as  the  principal,  taking 

ere  It  was  ^^^^^  ^j^^j^  Consideration  the  amount  of  this  debt,  the  situation  of  the  parties, 


uvea. 


and  all  the  other  circarastances  of  the  case  {g)-,  if  upon  notice  given  by  the 
defendant  to  the  plaintiff  to  produce  his  books,  it  appear  that  the  credit  was 
not  originally  given  to  the  defendant,  but  to  another,  it  is  strong  but  not 
conclusive  {h)  evidence  against  the  plaintiff  (/),  that  the  defendant  was  but 
a  surety.  Where  the  vendor  refuses  to  deliver  goods  on  the  credit  of  A.  B. 
and  the  defendant  undertakes  absolutely  to  pay  the  amount,  the  promise 
need  not  be  in  writing,  for  this  is  in  effect  a  sale  to  the  defendant  as  prin- 
cipal, not  to  ./i.  B.,  to  whom  no  credit  was  given. 

((/)  Pren.  in  Clhanc.  208,  374,  353;  2  H.  Ei.  G6.  (s)  Rondeau  v.  Wyatt,  2  H.  BI.  66. 

{a)  2  H.  B.  6ci.  By  Ld.  Loughborouwii,  in  deliveringf  the  judgment  of  the  Court.  This  is  to  be  under- 
stood of  a  demurrer  to  a  plea  which  ought  to  show  that  the  agreement  was  valid  under  the  statute.  An 
agreement  void  as  to  part,  by  the  Statute  of  Frauds,  from  being  verbal,  is  void  in  toto.  Chater  v.  Beckett,  7 
T.  R.  201.  Hence,  an  agreement  for  tiie  sale  of  lands  and  chnttels,  if  void  as  to  the  land  by  the  Statute  of 
Frauds,  is  void  in  toto.  Cork  v.  Tombs,  2  Anst.  420.  Lea  v.  Barber,  Id.  425,  n.  And  per  Abbott,  C.  J.,  in 
May  field  v.  Wndsley,'^  3  B.  &.  C.  361. 

{h)  Where  the  plaiutitT,  on  a  verbal  promise  of  indemnity,  consented  to  become  bail,  it  was  held  to  be  a 
promise  to  answer  for  the  debt  or  default  of  another  within  the  Statute  of  Frauds.  Green  v.  Creswell,  2  P. 
&  D.  430. 

(c)  Reed  v.  Nash,  1  Wils.  305.  This  was  on  demurrer  to  the  declaration,  which  did  not  allege  that  any 
assault  had  been  committed.  And  see  Burr.  1890,  where  Wilmot,  J.  observed,  that  it  was  not  a  promise  to 
pay  the  debt  of  another  person;  the  defendant  was  himself  originally  liable.  See  also  Stephens  v.  Squire,  5 
Mod.  205.  [Allaire  v.  Ouland,  2  Johns.  Cas.  52.  Slingerland  v.  Morse,  7  John.  R.  463.  Leonard  v.  Vre- 
denburgh,  8  John.  R.  29.] 

(d)  Harris  v.  Hunlbach,  1  Burr.  373.  (e)  Simon  v.Motivos,  3  Burr.  1921. 

(/)  Goodman  v.  Chase,  1  B.  <fe  A.  297;  for  as  between  the  plaintiff  and  his  former  debtor,  the  debt  was 
satisBed. 

(s)  1  B.  &  P.  158.  Where  a  boy  was  placed  in  a  school  by  his  mother,  and  application  was  made  to  his 
uncle,  who  said  it  was  quite  right  that  the  application  should  be  made  to  him,  for  that  he  was  answerable, 
that  he  could  not  conveniently  pay  tlien,  but  that  when  the  next  schooling  became  due  he  would  pay  alto- 
gether: it  was  held  that  it  was  properly  left  to  the  jury  whether  the  original  credit  was  not  given  to  him. 
Darnall  v.  Trott^  2  C.  &  P.  82. 

(A)  Keate  v.  Temple,  1  B.  &  P.  1 58. 

(i)  Croft  V.  Smallwood,  I  Esp.C.  121,  [and  Mr.  Dai/s  note].     See  Legge  v.  Gibson,  Selw.  828,  n. 

'Eng.  Com.  Law  Reps.  x.  110.     ^Id.  xii.  36. 
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So  where  the  defendant  is  under  a  legal  obligation  to  pay  for  a  benefit 
received  by  another,  tiie  promise  need  not  be  in  writing,  as  where  an  over- 
seer promises  to  pay  an  apothecary  for  the  cure  of  a  pauper  {k);  but  where 
it  appears  that  another  than  the  defendant  is  liable  as  the  principal,  the  case 
is  witliln  the  statute,  unless  the  defendant  bind  himself  upon  an  express 
promise,  founded  upon  a  new  consideration  to  pay  the  debt. 

Where  tlie  person  to  whom  the  goods  are  furnished  is  liable,  credit  having 
been  originally  given  to  him  (/),  another  is  not  liable  without  a  note  in 
writing.  As  wliere  the  promise  is  to  see  another  paid  for  goods,  or  for  la- 
bour supplied  to  a  third  person;  as,  to  see  a  surgeon  paid  if  he  would  cure 
J.  S.  of  a  wound  (m).  A  promise  to  see  the  plaintitf  paid  amounts  to  a 
promise  to  pay  (n);  as  where  the  defendant  said,  "You  must  supply  my 
mother-in-law  witli  bread,  and  1  will  see  you  paid"  (o)  (A).  In  such  cases 
the  very  form  of  the  promise  seems  to  imply  the  intention  of  the  defendant 
to  render  himself  liable  as  surety  only,  and  points  out  the  principal.  So  an 
undertaking  by  the  defendant,  tiiat  if  the  plaintitf  would  lend  his  gelding 
to  J.  S.  the  latter  would  re-deliver  it,  is  within  the  statute  (p).  And  so  it 
was  held  where  the  defendant  said,"  I  will  pay  you  if  y.  S.  will  not;"  and  the 
^goods  were  afterwards  delivered  ^^q).  Where  ./5.,  falsely  pretending  that  he  *47S 
was  authorized  by  B.  to  order  goods  on  his  credit  to  be  delivered  to  C, 
promised  to  see  the  vendor  paid,  it  was  held  that  he  was  not  liable,  either 
on  his  promise,  or  for  goods  sold,  but  that  he  would  be  liable  in  an  action 
on  the  case  for  the  deceit  (r).  An  undertaking  to  guarantee  the  payment 
of  a  note  is  within  the  statute  {■:). 

A  promise  to  pay  the  debt  of  another,  is  not  within  the  statute  unless  the  New  con- 
promise  be  made  to  the  party  to  whom  the  other  is  answerable  (/).  sidcration. 

But  next,  any  person  may  bind  himself  by  an  express  parol  promise, 
founded  upon  a  new  consideration,  to  pay  the  amount  of  another  person's 
debt.  (1).  As  where  Ji.  having  alien  upon  policies  of  insurance  in  his  hands, 

(A:)  B.  N.  P.  281.     And  see  3  B.  &  P.  250;  4  M.  &.  S.  275;  1  B.  &  A.  404. 

(/)  Matson  v.  Wharam,  2  T.  R.  80.     Anderson  v.  Huyman,  1   \l.  B.  1 20.     Lexinslon  v.  Clarke,  2  Vent.  223. 

(m)  Watldns  v.  Perkins,  Ld.  Raym.  224.     Robinson  v.  Fuhjord,  1  Vent.  23;  2  Keb.  563. 

(n)  Robinson  v.  Fulsford,  1  Vent.  23;  2  Keb.  563. 

(0)  2  T.  R.  SO;  Cowp.  227.     [Erwin  v.  Wagoman,  Cooke's  R.  402.] 
(p)  Buckmijre  v.  Darwdl,  I.'l.  Raym.  1085;  Salk.  27;  6  Mod.  248. 

{q)  Jones  V.  Cooper,  Cowp.  227.     But  see  Mawbray  v.  Cunningham,  Cowp.  228. 

(r)  Thomas  v.  Bond,  I  Camp.  4.  (s)  Ex  parte  Adney,  Cowp.  460. 

(t)  Eastwood  V.  Kenyon,  3  P.  &  D.  276.     Such  a  defence  need  not  be  specially  pleaded,  Ibid. 

(A)  (A  promise  to  pay  the  debt  of  a  third  person,  in  consideration  of  the  promisee  surrendering-  property 
levied  upon  by  execution,  is  an  original  undertaking,  and  need  not  be  in  writing  to  render  it  valid.  Mercein 
V.  Andrews,  10  Wend.  461.  And  where  the  defendant  inquired  of  the  plaintiff  the  terms  on  which  he 
would  furnish  newspapers  to  the  defendant's  nephew  to  sell  and  distribute,  and  said,  "  If  my  nephew  should 
call  for^apers,  I  will  be  responsible  for  the  papers  that  he  should  take,"  it  was  held  that  this  was  an 
original  undertaking,  and  not  within  the  statute.  Chase  v.  Davy,  17  John.  R.  114.  But  a  promise  in  writing 
to  p.iy  the  debt  of  another,  acknowledging  a  past  consideration,  viz.  land  conveyed  to  that  other,  but  not  at 
the  promisor's  request,  is  nudum  pactum  and  void.  Choffe  v.  Thomas,  7  Cow.  358.  The  misciiief  produced 
in  Pennsylvania,  by  tiie  want  of  a  provision  in  their  Act  of  Assembly,  similar  to  that  in  the  Statute  of 
Frauds,  by  which  a  parol  promise  to  pay  the  debt  of  another  is  void,  has  induced  the  Courts  to  lean  against 
a  recovery  wherever  the  precise  terms  of  the  promise  are  not  explicitly  shown  by  clear  and  satisfactory 
proof.     Per  Gibson,  C.  J.,  in  Sidwell  v.  Evans,  1  Penn.  R.  385.) 

(1)  [If  a  promise  to  pay  the  debt  of  another  be  found  on  a  new  and  distinct  consideration,  independent  of 
the  debt,  and  one  moving  between  the  parties  to  the  new  promise,  it  is  not  within  the  statute,  but  is  an 
original  promise.  Per  Kent,  C.  J.  Leonard  v.  Vredenburgh,  8  Johns.  29.  Jones  v.  Ballard,  2  Rep.  Con. 
Ct.  1 13.  Aliter,  if  the  whole  credit  is  not  given  to  the  person  who  comes  in  to  answer  for  another.  Per  Kent, 
C.J.  ubi  sup.  See  also,  Lelnnd  v.  Creyon,  1  M'Cord,  100.  S.  P.  If  ^.  in  consideration  that  B.  will  deliver 
him  goods,  and  that  C,  will  discharge  A.  from  execution,  promise  to  pay  C.  the  amount  of  the  execution;  this  is 
an  original  undertaking,  and  not  within  the  statute.  Skellon  v.  Brewster,  8  Johns.  376.  So  if  A.  being  bound 
to  indemnify  B.  in  a  suit  in  which  he  is  arrested,  request  C.  to  become  special  bail  for  B.  and  promise  to 
indemnify  him.  Harrison  v.  Sawtel,  10  Johns.  242.  S.  P.  Perley  v.  Spring,  12  Mass.  Rep.  297.  See  also  II 
Johns.  221,  Bailey  v.  Freeman.     So  if  .4.  in  consideration  of  a  sale  of  land  to  him  by  B.  promise  C.  to  be 
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delivers  them  up  to  an  agent  of  the  owner,  on  an  agreement  that  the  de- 
fendant, the  agent,  will  pay  the  amount  of  a  bill  drawn  by  his  principal, 
and  accepted  by  Ji.  for  ilie  accommodation  of  the  principal  (w).  The  prin- 
cipal of  this  and  similar  cases  seems  to  be  very  clear.  Ji.  had  a  right  to 
retain  the  policies,  and  if  the  defendant  had  personally  undertaken  to  pay 
him  a  sum  of  money  in  consideration  of  his  giving  up  the  policies,  the  doing 
so  being  a  relinquishment  of  an  advantage  by  the  plaintiff,  would  have  been 
a  good  consideration  to  enforce  (he  payment  of  the  money;  but  if  the  relin- 
quishment would  have  been  a  good  consideration  to  support  a  promise  to 
pay  money,  why  should  it  not  be  equally  sufficient  to  support  any  other 
promise?  If  a  promise  by  the  defendant  to  pay  20/.  (the  amount  of  the 
bill)  would  have  been  binding,  why  should  not  the  promise  to  pay  the 
amount  of  the  bill  specifically,  be  also  binding?  So  where  the  plaintiff  had 
a  lien  on  goods  for  a  debt  due  from  Jl.  B.,  and  the  defendant,  in  considera- 
tion that  the  plaintiff  would  relinquish  his  lien,  promised  to  pay  the  debt,  it 
was  held  that  the  case  was  not  within  the  statute  [x).  So  where  the  plaintiff 
distrained  for  rent,  and  the  defendant,  an  auctioneer,  being  in  possession  of 
the  goods,  and  about  to  sell  them  for  the  benefit  of  the  creditors,  by  virtue 
of  a  bill  of  sale  made  by  the  tenant,  promised  to  pay  the  debt(y).  So  a 
promise  to  execute  a  bail-bond  is  not  within  the  statute  {z).     So  if  «/?.  be 

(m)  Castling  v.  Auhert,  2  East,  325.  And  see  Houlditch  v.  Milne,  3  Esp.  C.  87.  Barrell  v.  Trussell,  4 
Taunt.  117.     [Sian  v.  Pigott,  1  Nott  &  M'Cord,  124.] 

The  plaintiff,  an  occupier  of  lands,  at  the  request  of  tlie  defendant,  resisted  a  suit  by  the  vicar  for  tithes, 
upon  a  promise  to  pay  him  all  costs  which  might  be  paid  by  him,  held  not  to  be  within  the  statute;  and  to 
be  available  for  the  costs  antecedently  incurred.  A  payment  of  the  costs  by  the  plaintiff's  attorney  to  the 
vicar  is  a  payment  by  his  agent,  and  it  is  immaterial  in  what  way  tlie  latter  settled  this  account  with  his 
principal;  it  is  no  objection,  therefore,  that  the  plaintiff  had  only  paid  him  by  giving  a  promissory  note  for 
the  amount.     Adams  v.  Dansey,^  6  Bing.  506.     See  Assumpsit.  Money  paid. 

So  where  the  plaintiff,  at  the  request  of  the  defendant,  became  a  co-surety  with  him  in  an  indemnity-bond 
to  a  tiiird  person,  the  defendant  undertaking  to  save  the  plaintiff  harmless.  Thomas  v.  Cook,^  8  B.  and  C.  728. 
An  auctioneer  employed  to  sell  goods  on  premises  in  respect  of  which  rent  is  in  arrear,  the  landlord  applies 
for  rent,  saying,  "It  is  better  so  to  apply  than  to  distrain,"  the  auctioneer  says,  "  You  shall  be  paid,  my 
clerk  shall  bring  you  the  money,"  an  action  lies.  Bampion  v.  Paulin,^  4  Bing.  264.  See  Thomas  v.  WiU 
liains,*  lOB  &C.  664. 

(x)  Houlditch  V.  Milne,  3  Esp.  C.  86.  Williams  v.  Leiper,  2  Wils.  308.  See  Keate  v.  Temple,  1  B.  &  P, 
158. 

(•>/)  Williams  v.  Lepee,  3  Burr.  1886;  2  Wils.  308.  Castling  v.  Aubert,  2  East,  325,  330.  Hampton  v. 
P^alin^  4  Bing.  264.     [S.  P.  Atkinson  v.  Barfield,  1  M'Cord,  575.] 

(z)  Jarmain  v.  Algar,  1  R.  &  M.  348. 


accountable  to  him  for  debts  due  to  him  from  B.  Gold  v.  Phillips,  10  Johns.  412.  So  where  ^.  promised  B. 
not  to  require  payment  from  him  of  a  certain  note,  in  consideration  of  which  B.  promised  to  indemnify  A.  from 
one-third  of  all  loss  in  consequence  of  his  indorsing  certain  notes  for  C,  Myers  v.  Morse,  15  Johns.  425.  So 
where  A.  subscribed  to  pay  the  trustees  of  a  religious  society  a  certain  sum  annually  towards  the  support  of 
a  clergyman,  and  B.,  in  consideration  of  a  certain  sum,  agreed  to  indemnify  A.  against  all  claims  arisingr 
from  his  subscription.  Conkey  v.  Hopkins,  17  Johns.  113.  So  where  A.  deposited  a  certain  sum  of  money 
and  goods  in  B.'s  hands,  on  an  agreement  that  B.  should  pay  a  certain  note  indorsed  by  C.  for  .4.'s  accom- 
modation, and  should  indemnify  C.  against  the  note.  Olmsteadv.  Greenly,  18  Johns.  12.  See  also  Underhill 
S{  al.  v.  Gibson  ^  al.  2  N.  Hamp.  Rep.  352. 

Where  a  husband  and  wife  were  about  separating,  and  a  friend  of  the  wife  promised  the  husband  to  pay 
for  the  board  of  the  children,  if  he  would  sign  the  articles  of  separation — the  promise  was  held  not  to  be 
within  the  statute.     Hughes  v.  Creyon,2  Rep.  Con.  Ct.  257. 

If  a  person  promise  to  pay  the  amount  of  a  debt  which  he  owes  to  a  creditor  of  him  to  whom  it  is  due,  and 
to  save  him  harmless  from  the  demand  of  his  creditor — such  promise  is  not  within  the  statute.  Colt  v.  JRoot, 
17  Mass.  Rep.  22.'j.  {Nor  is  a  promise  to  pay  a  debt  of  a  testator  by  an  executor,  who  has  given  bond  to  the 
Judge  of  Probate  to  pay  the  testator's  debts  and  legacies,  within  the  statute,  for  the  bond  is  an  admission  of 
assets.  Stebbins  v.  Smith,  4  Pick.  Rep.  97. j  Sed  vide  Waggoner  v.  Grey's  adm^rs,  2  Hen.  &  Mun.  603.  A 
defendant  having  funds  in  his  hands,  and  making  an  express  parol  promise  to  pay  the  debt  of  another,  is 
liable  notwithstanding  the  statute.  Raymer  v.  Sim,  3  Har.  &  M'Hen.  541.  The  undertaking  of  assignees, 
to  whom  property  has  been  delivered  for  the  purpose  of  paying  creditors,  is  not  within  the  statute.  Drakelev 
V.  Deforest,  3  Conn.  Rep.  272.  ^ 

The  statute  does  not  apply  to  promises  raised  by  implication  of  law.  Allen  v.  Pryor,  3  Marsh.  306.  Goodwin 
et  al  V.  Gilbert,  9  Mass.  Rep.  510. 

'Eng.  Com.  Law  Reps.  xix.  149.    2/d.  xv.  333.    3/rf.  xiii.  425.    4/(f .  xxi.  1 43. 
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*inc!ebted  to  B.,  assigns  a  debt  due  from  C,  which  the  latter  promises  to 
pay  to  B.  (a). 

Where  an  accommodation  acceptor  defends  an  action  at  the  request  of 
the  drawer,  the  case  is  not  within  the  statute,  and  lie  may  recover  the  costs 
as  money  paid  to  the  use  of  the  defendant  (b).  So  if  J.  S.  agree,  in  consi- 
deration of  the  assignment  of  a  debt  due  to  the  plaintiff,  to  pay  him  10*.  in 
the  pound,  the  case  is  not  within  the  statute  (c). 

But  a  promise  to  pay  the  debt  of  another,  in  consideration  ofybrAearance 
to  sue  that  other,  has  been  held  to  be  within  the  statute  (d)  (1). 

Where  ,/i.  had  wrongfully  occasioned  the  death  of  ^.'s  horse,  and  C.  pro- 
mised to  pay  the  damages,  in  consideration  that  B.  would  not  sue  ^.,  it  was 
held,  that  the  case  was  within  both  the  intention  of  the  statute,  which  was 
to  prevent  the  commission  of  fraudulent  practices  by  the  means  of  perjury, 
and  also  within  the  words  of  the  statute,  inasmuch  as  the  terms  miscarriage 
and  default  applied  to  tortious  acts,  from  which  duties  resulted  independent 
of  any  contract  (e),  and  the  case  was  distinguished  from  that  of  Bead  v. 
Nash  (f),  because  it  did  not  appear  that  the  defendant  in  the  former  action 
had  ever  been  guilty  of  an  assault,  or  been  liable  in  damages  (2). 

A  parol  promise  to  pay  the  debt  jf  another,  and  also  to  do  some  other 
thing,  is  void  altogether,  since  the  plaintiff  cannot  separate  the  two  parts  of 
the  contract  (g). 

On  any  agreement  made  in  consideration  of  marriage. — It  seems  to  Promise  to 
be  fully  settled  that  mutual  promises  to  marry  are  not  within  the  statute  ™'i'''"y- 
[h).     Where  a  father  promised  his  daughter  3,000/.  and  died  before  her 
marriage,  leaving  her  2,000/.  only,  and  afterwards  the  husband  hearing  of 
the  letter  filed  his  bill  to  obtain  the  other  1,000/.,  it  was  dismissed,  because 
the  marriage  was  not  contracted  in  expectation  of  3,000/.  {i). 

(a)  Where  a  debtor  of  the  plaintiffs,  bein^  arrested  by  them,  executed  an  assignment  of  monies  due  to 
him  from  the  defendants,  who  were  partners  in  three  several  firms  in  London,  Buenos  Ayres,  and  Chili,  a 
written  notice  of  which  assignment  was  sent  to  the  partners  carrying  on  tlie  business  in  London,  who  pro- 
mised that  they  would  pay  wiien  they  received  the  money,  after  a  prior  claim  had  been  paid,  and  said  that 
a  notice  to  Chili  would  have  made  no  difference:  held,  that  such  promise  was  not  within  the  Statute  of 
Frauds,  as  an  undertaking  to  pay  the  debt  of  another;  and  that  the  admission  by  one  partner  was  competent 
evidence  to  charge  the  others,  and  his  promise  binding  upon  them.     Lacy  v.  M'Neile,^  4  D.  &  R.  7. 

(6)  Howes  V.  Martin,  1  Esp.  162.  But  it  has  been  held  that  a  promise  by  the  indorser  of  a  dishonoured 
note  to  indemnify  the  holder,  if  he  will  sue  the  drawer,  is  within  the  statute.  Winckworth  v.  Mills,  2  Esp. 
484,  lam.  qu.;  and  see  Reade  v.  Nash,  1  Wils.  305. 

(c)  Anstey  v.  Marden,  1  N.  R.  124. 

(rf)  Rothery  v.  Curry,  B.  N.  P.  281.     Fish  v.  Hutchinson,  2  Wils.  94;  Ld.  Raym.  1087;  but  see  above,  477. 

(e)  Kirkham  v.  Marter,  2  B.  &  A.  613.  (/)   1  Wils.  305. 

is)  Chnter  v.  Beckett,  7  T.  R.  201.  [See  also  Crawford  et  al.  v.  Morrell,  8  Johns.  253.]  Thomas  v. 
Williams,^  10  B.  &C.  664.  .\  promise  by  an  auctioneer,  about  to  sell  the  tenant's  goods,  made  to  a  landlord 
to  pay  rent  not  then  due,  is  void  by  the  statute.  Ibid. 

(A)  B.  N.  P.  280.  Harrison  v.  Cage,  Ld.  Raym.  386;  1  Salk.24.  Cocke  v.  Baker,  Str.  M,contra.  Phil, 
pot  v.  Wallett,  Skinn.  24;  3  Lev.  65. 

(t)  Ayliff  v.  Tracy,  2  P.  Wms.  45. 

(1)  [A  parol  promise  by  a  garnishee  to  the  plaintiff  in  an  attachment,  that  if  he  would  discontinue  the 
attachment  and  wait  for  some  months,  he  (the  garnishee)  would  pay  the  debt  for  the  defendant  in  the  attach- 
ment, was  held  to  be  void  under  the  statute.     Boyce  v.  Owens,  2  M'Cord,  208.] 

(2)  [A  parol  promise  by  a  stockholder  in  a  bank,  who,  on  a  division  of  the  stock,  has  received  his  share 
thereof,  to  pay  the  holder  of  an  outstanding  note  of  the  bank,  is  void  by  the  statute.  Per  Parker,  C.  J. 
Spear  v.  Grant,  16  Mass,  Rep.  13.  Where  goods  were  delivered  to  A.  to  be  transported  on  freight,  and  A. 
converted  them  to  his  own  use,  and  B.  requested  the  owner,  who  was  about  to  institute  a  writ  against  A.  to 
forbear,  and  to  sue  C.  for  the  damages,  and  promised  by  parol  to  pay  the  amount  of  damages  if  the  plaintiff 
should  fail  to  recover  them  from  C,  the  promise  was  held  to  be  within  the  statute,  and  void.  Turner  v. 
Hubbell,  2  Day,  457.  So  where  A.  gave  a  promissory  note  to  B.,  and  C.  told  B.  that  he  had  taken  an  assign- 
ment of  ^.'s  property,  and  would  pay  the  debt  due  to  him  from  A.  Jackson  v.  Rayner,  12  Johns.  291.  So 
where  one  partner  promised  to  pay  a  note  given  in  the  partnership  name  by  another  partner  for  his  private 
debt.     Wagnor  v.  Clay,  1  Marsh.  257.] 

•Eng.  Com.  Law  Reps.  xvi.  185.    ^jd,  xxi.  143. 
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For  the  Contract  for  sale  of  lands,  6,^c. — The  main  distinction  between  this 

lands^       branch  of  the  4th  section  and  the  1st  section,  is,  that  the  1st  section  relates  to 
the  actual  creation  of  interests  in  lands,  ihe  fourth  to  executory  contracts  for 
the  creation  of  such  interests.  A  sale  by  auction  is  within  this  clause  [k]  (A). 
Interest  in       Lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning 
lands.         them. — It  has  been  held  that  a  contract  for  the  purchase  of  a  growing  crop 
*4S0     of  grass,  *to  be  mown  and  made  into  hay  by  the  vendor  if),  and  conferuing  a 
right  to  make  a  profit  of  the  surf  ice  of  the  land,  or  for  the  sale  of  growing 
turnips,  their  maturity  not  being  stated  (m),  or  of  growing  trees  for  hop-poles, 
{n),  or  for  the  abatement  of  the   tenant's  rent  (o),  for  the  grant  of  a  rent- 
charge,  or  of  a  right  of  common,  or  to  take  lodgings  (y;),  is  within  the  statute. 
But  that  a  sale  of  mature  potatoes,  to  be  got  immediately  [q)  (the  contract 
merely  conferring  an  easement,  orright  to  come  upon  the  land  to  carry  away 
the  potatoes);  a  contract  for  all  the  potatoes  growing  on  certain  land,  to  be 
dug  and  carried  away  by  the  purchaser,  the  potatoes  alone  being  the  sub- 
ject-matter of  the  sale  (r):  a  sale  of  timber  growing  (*);  an  agreement  by 
Ji.,  the  owner  of  land,  that  B.  should  cultivate  it,  yielding  to  Jl.  a  moiety  of 

(A-)   Waller  V.  Constable,  2  Esp.  C.  659;  1  B.  &,  P.  306.     Stansjield  v.  Johnson,  1  Esp.  C.  102. 

(l)  Crosby  v.  Wadsivorth,  6  East,  602.  Where  a  corporation  were  empowered  to  sell  the  aftermath  of 
premises  by  writingf;  held,  that  tlicir  acrent  writing  down  the  narse  of  the  highest  bidder  as  purchaser,  and 
his  giving  a  promissory  note  for  the  price,  could  not  be  considered  a  sale  in  writing.  Symonds  v.  Ball,  8 
T.  R.  151. 

(to)  Emmerson  v.  Heelis,  2  Taunt.  38.  But  (]u.  and  see  Warwick  v.  Bruce,  2  M.  &S.  205.  And  see  also 
Waddingrton  v.  Bristow,  and  2  B.  &.  P.  99. 

(71)   Teal  V.  Auiy,i  2  B.  &  B.  99.  (o)  O'Connor  v.  Spaight,  1  Scho.  &,  Lef  306. 

(p)  Where  upon  an  agreement  by  parol  to  tuke  lodgings  "  for  two  or  three  years,"  to  enter  on  a  future 
day,  before  which  the  defendant  upon  inspecting  declined  taking  them,  and  never  entered;  it  was  held,  first, 
that  it  was  an  agreement  for  an  interest  in  hind  within  the  statute,  and,  secondly,  that  use  and  occupation 
could  not  be  maintained.  The  declaration  contained  two  special  counts,  besides  the  counts  for  use  and 
occupation;  the  first,  upon  an  executory  consideration,  stating  the  demise  to  have  been  for  two  years,  which 
could  not  therefore  be  supported,  as  being  an  untrue  averment;  the  second  stated,  that  in  consider;^ tion  that 
the  plaintiff  had  demised,  the  defendiint  promised  to  enter  and  become  tenant  upon  terms  stated,  but  there 
was  no  promise  to  pay  the  rent;  and  held,  that  as  the  plaintiff  could  only  recover  damages  for  the  refusal  to 
enter  and  become  tenant,  the  relation  of  hmdlord  and  tenant  never  iiaving  been  created,  the  plaintiff  was 
precluded  by  the  statute  from  recovering  damages  for  breach  of  the  agreement,  there  being  no  memorandum 
in  writing.  The  effect  of  the  statute  upon  parol  leases  is,  that  where  valid  as  leases,  the  party  may  have  a 
remedy  upon  them  quoad  leases,  but  not  to  sue  for  damages  for  not  taking  possession.  Edge  v.  Strafford,  1 
C.&J.391. 

(q)  Parker  v.  Slaniland,  1 1  East,  362. 

(r)  Warwick  v.  Bruce,  2  M.  &  S.  205.  So  where  the  contract  was  for  a  field  of  potatoes  growing,  the 
seller  being  to  raise  them  from  the  ground  at  the  requcist  of  the  purchaser;  for  they  are  within  the  descrip- 
tion of  emblements,  and  are  to  be  deemed  chattels.  Evans  v.  Roberts,^  5  B.  &  C.  829;  8  D.  &  R.  611.  A 
bargain  between  an  occupier  of  a  farm  and  one  who  succeeds  him,  for  growing  crops  of  wheat  for  a  specific 
sum,  the  former  telling  the  latter  that  if  he  does  not  take  the  wheat  he  shall  not  have  the  farm,  is  not  a  con- 
tract for  land  within  the  statute;  per  Bay  ley  and  Holroyd,  Js.  But  per  Littledale,  J.  if  the  giving  up  of  the 
land  was  part  of  the  consideration,  it  is  a  contract  within  the  statute.  May  field  v.  Wadsley,'^  3  B.  &  C.  357. 
Where  there  is  a  contract  for  land,  and  distinct  contracts  at  specific  sums  for  the  dead  stock,  and  the  pur- 
chaser takes  possession,  an  action  lies  for  goods  sold  and  delivered.  Ibid.  And  crops  agreed  to  bo  taken  by 
an  incoming  of  an  outgoing  tenant  may  be  recovered  under  a  count  for  goods  bargained  and  sold;  per  Bay- 
lay  and  Holroyd,  Js,  Ibid.  A  contract  by  parol  to  purchase,  at  2s.  per  sack,  potatoes,  growing  (June),  to 
have  thern  at  digging-timc  (October),  and  to  find  diggers,  is  not  a  contract  for  an  interest  in  land  within  the 
statute.  Sainsbury  v.  Mttlbews,  4  M.  &  W.  343.  Where  the  defendant  agreed  by  parol  in  August  for  a 
crop  of  growing  corn,  and  the  profit  of  the  stubble  afterwards,  some  potatoes  growing,  and  whatever  lay- 
grass  was  in  the  fluids,  but  tiie  plaintiff  was  to  have  liberty  for  his  cattle  to  run  with  the  defendant's;  the 
latter  was  to  harvest  the  corn,  and  dig  the  potatoes,  but  the  plaintiff  to  pay  the  tithes;  held,  that  the  introduc- 
tion of  the  lay  grass  into  the  contract,  as  a  matter  of  purchase  and  sale,  although  per  se  it  might  be  taken  to 
be  an  interest  in  land,  yet  it  being  consistent  with  an  agisting  by  the  owner  of  the  vendor's  cattle,  and  of 
the  possession  of  the  land  still  remaining  with  the  former,  the  objection  founded  on  the  statute  ought  not  to 
prevail.     Jones  v.  Flinl,  2  P.  &  D.  594. 

(8)  Per  Treby,  J.,  1  Ld.  Raym.  182. 

(A)  {kn  agreement  for  the  exchange  of  lands  is  within  the  statute  of  frauds.  Rice  v.  Peet,  15  John. 
R.  503.) 
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the  crops  (/);  a  parol  contract  for  an  easement,  snch  as  a  liberty  to  nail  *the 
framework  of  a  sky-light  against  a  wall  (w),  or  to  stack  coals  in  a  yard,  or 
use  a  way  over  the  land  of  another  (ar)  (A),  is  not  within  the  statute.  (1). 

(<)  Poulter  V.  KUlingbech,  1  B.  &.  P.  397.     And  an  appraisement  of  the  value  having  been  made  for  both 
parties,  it  was  held  that  A.  might  recover  for  goods  sold  and  delivered. 
(«)  Winter  v.  Brockwell,  8  East,  310,  n.;  11    East,  3fiG. 
(x)  Wood  V.  Lake,  Say,  3.     Webb  v.  Paternoster.     But  as  to  these  cases,  see  Hewlins  v.  Shippam,  supra,  473. 

(A)  (In  Pennsylvania  a  right  of  way  can  be  passed  by  deed  only,  and  not  by  parol.  Collam  v.  Hocker,  1 
Rawle,  108.  But  where  there  is  evidence  of  an  uninterrupted  use  of  an  alley  for  a  passage  and  water-course, 
for  a  period  less  than  twenty  years,  evidence  of  contribution  by  the  persons  so  using  it,  to  the  expenses  of 
laying  and  repairing  the  pavement,  and  of  laying  water-pipes  uiider  the  surface,  is  proper  to  be  submitted  to 
the  jury,  as  bearing  upon  the  fact  of  the  presumption  of  a  grunt.  Lewis  v.  Carslairs,  6  VVhart.  193.  A 
party  who  might  otherwise  be  entitled  to  the  exclusive  enjoyment  of  an  easement,  may  be  equitably  estopped 
from  contesting  the  right  of  others  to  use  it,  if  by  allowing  a  common  enjoyment  of  it  for  a  period  less  than 
twenty  years,  and  by  positive  acts  of  acquiescence  on  his  part,  he  encourages  an  innocent  purchaser  to  pay 
his  money  for  the  purchase  of  property  to  which  such  easement  appears  to  be  appurtenant.  Ibid.  So  a 
parol  promise  to  pay  the  owner  of  land  a  specific  sum  on  his  consenting  to  have  a  public  road  or  highway 
laid  through  his  lands,  is  not  within  the  statute  of  frauds,  and  may  be  enforced  by  action,  if  such  road 
be  laid  out  and  occupied  as  such.     Noyes  v.  Chapin,  6  Wend.  46.) 

(1)  [A  contract  for  the  sale  of  things  annexed  to  the  freehold,  but  which  are  capable  of  separation  with- 
out violence,  and  by  the  terras  of  the  contract  are  to  be  separated,  is  held,  in  Connecticut,  not  to  be  within 
the  statute.  Bostwick  v.  Leach,  3  Day,  476.  Nor  is  an  agreement  not  to  exercise  a  right  regarding  the 
freehold, — as  not  to  use  a  mill,  or  not  to  carry  on  a  trade  within  a  particular  shop.  Ibid.  In  New  York, 
the  sale  of  a  growing  crop  of  wheat,  by  parol,  is  held  not  to  be  within  the  statute.  Newcoiiib  S^  al.w.Ramer^ 
4  Johns.  421,  note. 

A  parol  promise  by  the  owner  of  lands,  to  a  person  who  had  entered  into  possession  wiihout  title  and 
made  improvements,  to  sell  them  to  him,  is  void.  Freer  v.  Hardenburg,  .5  Johns.  272.  But  a  promise  to 
pay  for  the  improvements  made  on  one's  land  is  not  witliin  the  statute.  Ibid,  Benedict  v.  Beebe^  1 1  Johns. 
145.  [Lower  v.  Winters,  7  Cow.  Rep.  263.}  Possession  is  an  interest  in  land,  within  the  meaning  of  the 
statute.  Howard  v.  Easton,  7  Johns.  205.  See  also  Fox  v.  Longley,  1  Marsh.  388.  So  is  a  right  in  equity 
of  redeeming  mortgaged  lands.  Scott  6f  al.  v.  M'^Farland,  13  Mass.  Rep.  30.'}:  And  a  contract  to  release  a 
covenant  of  warranty  annexed  to  land.  Bliss  Sf  al.  v.  Thompson,  4  Mass.  Rep.  486:  And  a  promise  by  the 
grantee  to  execute  a  deed  of  defeasance,  so  that  the  conveyance  shall  operate  as  a  mortgage.  Boyd  v.  Stone, 
11  Mass.  Rep.  342:  And  a  promise  by  the  grantee  to  return  the  deed  unrecorded,  if  the  contract  is  rescinded, 
or  if  certain  conditions  are  performed  by  the  grantor.  Sherburne  v.  Fuller,  5  Mass.  Rep.  133.  Any  per- 
manent right  to  hold  another's  lands  for  a  particular  purpose,  and  to  enter  on  them  at  all  times  without  his 
consent,  is  an  interest  within  the  statute.  Cook  v.  Stearns,  11  Mass.  Rep.  533,  Thus  an  easement  in  the 
lands  of  another,  or  a  right  to  enter  on  them  for  the  purpose  of  erecting  and  keeping  in  repair  a  dam,  em- 
bankment or  canal,  in  order  to  raise  water  to  work  a  mill  cannot  be  acquired, by  parol.  Ibid.  See  also  Phil- 
lips v.  Thompson,  1  Johns.  Chan.  Rep.  131.  S.  P.  But  where  there  is  a  parol  agreement  for  a  right  of  way, 
or  other  interest  to  land,  and  any  acts  are  done  in  pursuance  thereof,  whichare  prejudicial  to  the  party  per- 
forming them,  and  are  in  part  execution  of  the  contract,  the  agreement  is  valid  notwithstanding  the  statute. 
Ricker  S[  al.  v.  Kelley  Sf  al.  1  Greenleaf,  117.  An  agreement  after  the  execution  of  a  lease,  that  tlie  lessee 
shall  not  use  the  pasture  land  without  paying  for  it,  is  within  the  statute.  Tryon  v.  Mooney,  9  Johns.  58.''. 
So  is  an  agreement  between  A.  and  B.,  that  B.  shall  purchase  C.'s  lands  for  the  benefit  of  both;  though  B. 
makes  the  purchase,  and  thereupon  it  is  further  agreed  that  A.  shall  advance  half  the  purchase  money  and  be 
equally  interested  in  the  purchase.  Parker  v.  Bodley,  4  Bibb,  102,  S.  P.  Hendersonv.  Hudson,  1  Munf.  510. 
{But  where  A.  and  B.  entered  into  a  parol  agreement,  by  virtue  of  which  they  were  to  be  jointly  interested 
in  the  profits  arising  from  the  purchase  and  sale  of  certain  tracts  of  land,  and  A.  was  to  make  the  bargain 
for  the  purchase,  and  render  all  necessary  services  for  tliat  purpose,  and  B.  was  to  furnish  the  purcliase 
money,  and  take  and  execute  deeds  in  his  own  name,  it  was  held  in  an  action  brought  by  A.  against  B.  for  a 
moiety  of  the  profits  so  made,  that  the  case  was  not  within  the  statute  of  frauds.  Bunnel  v,  Tainter^s  Adm. 
4  Conn.  568.| 

A  parol  agreement  between  owners  of  adjoining  lands,  that  a  surveyor  should  run  a  dividing  line  between 
them,  and  that  it  should  thus  be  ascertained  and  settled — which  was  executed,  and  the  line  run  accordingly, 
and  marked  on  a  plat  by  a  surveyor  in  their  presence,  as  the  boundary — was  held  to  be  conclusive,  and  not 
within  the  statute.  Boyd's  Lessee  v.  Graves  S(  al.,  4  Wheat.  513.  {Ebert  v.  Wood,  1  Binney,  216.}  See 
Jackson  v.  Dysling,  2  Caines'  Rep.  198.  Stuytesant  v.  Dunham  Sf  al.,  9  Johns.  61.  Whitney  v.  Holmes,  15 
Mass.  Rep.  151. 

An  agreement  to  remove  a  fence  and  open  a  road,  is  not  an  agreement  concerning  an  interest  in  lands. 
Storms  V.  Snyder,  10  Johns.  109.  Assumpsit  may  be  maintained  by  grantor  against  grantee  for  the  consi- 
deration of  a  conveyance,  if  not  in  fact  paid,  although  payment  is  acknowled£;ed  in  the  deed — it  not  being 
a  contract  within  the  statute.  Bower  v.  Bell,  20  Johns.  338.  Wilkinson  v.  Scott,  17  Mass.  Rep.  249.  An 
agreement  to  abate  in  the  price  what  the  land  is  deficient  in  the  quantity  expressed  in  the  deed,  is  not  within 
the  statute.  Mott  v.  Hurd,  1  Root,  73.  Sed  vide  Bradley  v.  Blodget,  Kirby,  23.  The  terms  "  lands,  tene- 
ments and  hereditaments,"  in  the  statute  of  frauds,  in  Tennessee,  do  not  comprehend  an  equitable  estate: 
Sales  of  occupant  claims  are  therefore  not  witliin  the  statute.     Danforth  v.  Lowry,  1  Hayvv.  Tenn.  Rep.  61. 

Under  an  act  of  Pennsylvania  "  for  the  prevention  of  frauds,  &c."  an  action  for  damages  may  be  main- 
tained on  a  parol  agreement  for  the  sale  of  land.  Ewing  v.  Tees,  1  Binney,  450.  The  act,  though  it  does 
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A  parol  agreement  that  an  arbitrator  shall  determine  between  the  parlies 
whether  a  lease  shall  be  granted,  is  within  the  slatate  {y).  It  seems  to  be 
now  settled  that  an  equitable  mortgage,  by  the  deposit  of  title  deeds,  is  not 
witiiin  the  statute  (z).  Neither  is  a  collateral  agreement  by  a  lessee  to 
pay  a  per  centage  on  money  laid  out  by  the  landlord  on  the  premises  (a)  (A). 

It  has  frequently  been  held  in  equity,  that  a  part  performance  takes  the 
case  out  of  the  statute  (6).  Where  the  tenant  agreed  to  pay  the  landlord 
40/.  out  of  100/.  for  the  good- will  of  the  farm  it  he  would  receive  another 
tenant,  it  was  held  that  the  defendant  having  received  the  100/.  was  liable 
at  law  (c);  so  where  the  plaintiff  let  land  in  consideration  of  receiving  half 
the  crop,  and  the  crop  was  appraised  by  mutual  consent,  it  was  held  {d) 
that  the  statute  was  out  of  the  question;  so  in  equity,  where  the  party  has 
been  put  into  possession  (e),  especially  if  he  has  incurred  expense  (/)  (B); 
or  a  man,  upon  promise  of  a  lease,  has  laid  out  money  in  improvements  (^), 

(y)   Walters  v.  Morgan,  2  Cox's  Chan.  Ca.  369. 

(«)  Russelv.  Russel,  1  Bro.  Ch.  269.  This  is  a  matter  of  daily  occurrence.  11  Ves.  403,  404,  n.;  12 
Ves.  197;  1  Evans's  St.  23.5. 

(o)  Hoby  V.  Roebuck,^  7  Taunt.  157.  A.  in  1792,  grants  a  lease  of  a  theatre  to  B. — B.  covenanting  not  to 
grant  rights  of  admission,  except  two  hundred  and  fifty  free  admissions,  without  tlie  consent  of  A.;  and  in 
case  of  any  of  the  covenants  being  broken,  the  lease  to  be  void.  B.  then  assijjns  his  interest  to  trustees,  to 
receive  the  profits  and  pay  the  debts,  &c.  who  leave  B.  in  the  management  and  direction  of  the  concern;  in 
the  course  of  which,  in  1799,  B.  grants  a  ticket  of  admission  to  C.  for  twenty-one  years.  In  1800,  the 
trustees  take  possession  of  the  theatre,  but  suffer  C.  to  exercise  his  privilege  of  admission  till  1814,  when 
the  ticket  is  stopped,  on  the  ground  that  B.  had  no  right  to  make  such  a  grant:  held  that  this  was  not  an 
interest  in  land,  but  a  license  to  C.  to  enjoy  the  privilege  of  admission;  and  therefore  thai  it  was  not  neces- 
sary that  it  should  pass  by  deed,  or  that  B.  should  have  been  authorized  by  the  trustees,  in  writing  to  make 
such  a  grant.     Taylor  v.  Waters  2  2  Marshall,  551;  7  Taunt.  374. 

(6)  Griffith  v.  Young,  12  East,  513.  Crosby  v.  Wadsworth,  6  East,  602.  Ld.  Aylesford's  Case,  Sir.  783. 
And  this,  it  has  been  said,  is  on  the  ground  of  fraud.  1  Bro.  C.  C.  413, 417;  1  Ves.  221;  Buller,  J.  (in  Brodie 
V.  Paul,  1  Ves.  jun.  133),  intimated  an  opinion  that  the  same  rule  prevailed  at  law  as  in  equity  on  this  sub- 
ject; but  a  contrary  opinion  was  expressed  by  Ld.  Eldon,  in  Cooth  v.  Jackson,  6  Ves.  29.  See  Teal  v.  Auty^ 
2  B.  &  B.  99,  where  the  contract  was  for  growing  trees,  which  the  defendant  (the  vendee)  cut  down  and 
took  away;  and  held  that  he  might  recover,  the  agreement  being  executed.     See  also  above,  99. 

(c)  Griffith  V.  Young,  12  East,  513.  {d)  Poulter  v.  Killingbeck,  1  B.  &  P.  397.     And  see  6  East,  612. 

(e)  Fyke  v.  Williams,  2  Vern.445. 

(/)  9  Mod.  37;  Freem.  281.     Foxcrofl  v.  Lister,  2  Vern.456.     Hoyd  v.  Buckland,  2  Freem.  269. 

ig)  1  Vern.  151;  Free.  Ch.  561. 

not  make  such  parol  agreement  void,  restricts  its  operations  as  to  the  acquisition  of  an  interest  in  the  land, 
and  no  title  in  fee  simple  can  be  derived  under  it.  Bell  v.  Andrews,  4  Dallas,  152.  Where  such  parol 
agreement  has  been  executed  by  payment  of  a  valuable  consideration,  and  delivery  of  possession,  it  is  bind- 
ing between  the  parties.  Billington  v.  Welsh,  5  Binney,  131.  But  to  bind  a  subsequent  bonajide  purchaser, 
notice  either  in  fact  or  law  must  be  clearly  sworn.  Ibid.  There  is  nothing  in  the  act  to  prevent  a  declara- 
tion of  trust  by  parol.  German  v.  Gabbald,  3  Binney,  302.  In  Kentucky,  tiie  statute  of  frauds  is  held  to 
be  imperative  against  all  parol  contracts  for  lands  where  the  trust  is  direct,  but  not  to  extend  to  resulting 
trusts,  which  will  be  decreed,  though  proved  by  parol  alone.  Fischli  v.  Dumaresly,  3  Marsh.  23.  The 
statute  withholds  the  remedy  for  enforcing  a  parol  contract  for  lands,  but  does  not  destroy  its  obligation — 
and  it  is  a  good  defence  to  a  bill  for  specific  performance  of  a  written  contract,  that  it  has  been  rescinded,  or 
its  terms  abated  by  a  subsequent  parol  agreement.  Lucas  v.  Mitchell,  3  Marsh.  245.  In  New  York  and 
Pennsylvania,  if  a  person  purchase  land  with  another's  money  and  take  a  deed  of  it  in  his  own  name,  there 
is  a  resulting  trust  in  favour  of  him  to  whom  the  money  belonged — and  such  trust  may  be  proved  by  parol. 
Jackson  v.  Sternbergh,  1  Johns.  Cas.  153,  S.  C;  1  John.  45,  n.  Foote  v.  Colvin,  3  Johns.  215.  Jackson  v. 
Matsdorf,\l  Johns.  91.  Wharton's  Digest,  580,  cites  manuscript  cases  in  the  Circuit  Court  of  the  U.  States. 
Secu8,\n  Massachusetts.  Goodwin  v.  Hubhard  Sf  al.  15  Mass.  Rep.  218.  Runey  S(  al.  v.  Edmonds,  ihid. 
294.     Storer  v.  Batson,  8  Mass.  Rep.  431.     Jenny  v.  Alden,  12  Mass.  Rep.  375.] 

(A)  (A  parol  agreement  of  an  individual  with  a  number  of  his  neighbours,  that  he  would  contribute  a 
lot  of  ground  in  consideration  that  they  would  erect  a  school-house  upon  it  for  their  common  benefit,  when 
accompanied  by  proof  of  the  execution  of  the  agreement  is  not  affected  by  the  statute  of  frauds,  but  passes 
a  good  title  to  the  persons  subscribing  and  building  the  house  as  trustees  for  the  neighbourhood.  Martin  v, 
M'Cord,  5  Watts,  493.) 

(B)  (To  take  a  parol  gifl  of  land  out  of  the  statute  of  fraud.^i,  it  is  necessary  to  show  that  the  donee  has 
made  improvements  which  add  to  its  permanent  value,  and  that  by  reason  of  his  expenditure,  he  would 
be  prejudiced  by  a  rescision  of  the  contract.  Where  the  benefit  to  the  donee  by  the  possession  of  the  land 
has  exceeded  his  expenditure  upon  it,  the  statute  will  be  enforced.     Wack  v.  Sorber,  2  Whart.  387. 

Assumpsit  will  lie  to  recover  the  money  agreed  to  be  paid  for  owelty  on  a  parol  partition  of  lands; 
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or  a  lessee  enters  and  builds  (A),  but  the  permitting  one  already  in  posses- 
sion to  continue  in  possession  is  no  part-performance  of  an  agreement  for  a 
further  lease  (i).  Where  the  bill  stated  it  to  be  a  part  of  the  agreement 
that  the  contract  should  be  reduced  into  writing,  and  in  consequence  of  the 
agreement  the  party  was  put  to  expense,  it  was  held  that  the  bill  would 
lie  for  the  sum  laid  out,  and  an  action  at  law  was  directed,  and  also  that  the 
agreement  should  be  admitted  (k).  Where  the  act  would  not  prejudice  the 
party  in  case  the  agreement  were  not  to  be  enforced,  it  is  not  to  be  consi- 
dered as  a  part-performance  (/)  (1).  So  where  the  act  has  been  done  with 
another  view,  and  not  with  an  intention  to  carry  the  agreement  into 
effect  (tn)-,  or  where  it  is  merely  ancillary  to  the  contract  (n).  An  estate 
was  sold  at  twenty-five  years,  *purchase,  the  tithes  and  timber  to  be  taken  *4S3 
at  a  valuation :  it  was  held  that  the  making  the  valuation  and  sending  the 
abstract,  did  not  amount  to  a  part-performance  (o).  The  receipt  of  earnest 
will  not  take  the  case  out  of  the  statute  (p)..  Where  ^.  articled  for  an 
estate  in  his  own  name,  and  B.  alleged  that  the  estate  had  been  bought  for 
him,  but  there  was  no  written  agreement  or  part-payment  between  them, 
it  was  held,  that  B.  could  not  prove  the  fact  by  parol  evidence  (q)  (A). 

Upon  any  agreement  that  is  not  to  be  perfortned  within  the  space  o/'Withinone 
one  year,  <§'C. — It  has  been  held,  that  cases  depending  upon  contingencies,^^^'"- 

(A)  9  Mod.  37.  (i)  Smith  v.  Turner,  Free,  in  Ch.  561. 

{k)   I  Vern.  159.  {I)  Gunter  v.  Holme,  Amb.  586, 

(m)  Ibid.  (n)   Whitchurch  v.  Bevis,  2  Bro.C.C.  559. 

(0)  Whitbread  v.  BrooMurst,  1  Bro.  C.  C.  404.  (pj   Free,  in  Chan.  560. 

Iq)  Bartlett  v.  Pickersgill,  32  &  33  Geo.  2,  in  Chan,  cited  R.  v.  Boston,  4  East,  577. 

thoufifb  there  must  be  an  averment  of  circumstances  to  tuke  the  contract  out  of  the  statute  of  frauds.  Walter 
V.  Walter,  I  Whart.  292.  Gratz  v.  Gratz,  4  Ravvle,  41 1.  But  in  Fcnnsylvania  damages  may  be  recovered  for 
the  non-performance  of  mere  parol  contracts  for  the  sale  of  lands.  Ewing  v.  Tees,  1  Binn.  450.  Bell  v. 
Andrews,  4  Dall.  152.) 

(1)  [Davenport  v.  Mason,  15  Mass.  Rep.  85,  S.  F. — Where  possession  of  land  has  been  taken,  and  im- 
provements made  under  an  ag-reetnent,  the  terms  of  whicli  do  not  distinctly  appear,  though  the  court  will 
not  grant  relief  on  the  ground  of  part  performance,  yet  the  bill  will  be  retained  for  the  purpose  of  affording 
the  party  a  reasonable  compensation  for  beneficial  and  lastino-  improvements.  Parkhurst  v.  Van  CoHlandt, 
1  Johns.  Ch.  Rep.  273.  Consideration-money  paid,  possession  taken,  and  valuable  improvements  made, 
nndcr  a  parol  contract  for  the  conveyance  of  lands,  will,  in  equity,  take  the  case  out  of  the  statute,  and  en- 
title the  complainant  to  a  decree,  for  a  specific  performance.  Downey  v.  Hotchkiss,  2  Day,  225.  Smith  v. 
Lessee  of  Paton,  1  Serg.  &  Ravvle,  80.  Whetmore  v.  White,  2  Caines'  Cas.  in  Er.  87.  But,  at  law,  part  per- 
formance  will  not  take  a  parol  agreement  out  of  the  statute.  Fer  Kent,  C.  J.  Jackson  v.  Pierce,  2  Johns.  221. 
Kidder  v.  Hunt,  1  Pick.  328.  Expenses  incurred  in  faith  of  a  parol  agreement,  which  is  violated,  may, 
however,  be  recovered  in  an  action  of  indebitatus  assumpsit.  1  Pick,  ubi  sup.  And  in  equity,  a  part  per- 
formance, which  will  take  a  case  out  of  the  statute,  must  be  made  under  such  circumstances  as  amount  to 
fraud.  Meach  v.  Stone  S[  al.  I  Chipman's  Rep.  182.  Payment  of  the  purchase  money,  it  seems,  is  not 
sufficient  part  performance  to  take  a  case  out  of  the  statute.  Jackson^s  Assignees  v.  Cartright  et  al.  5 
Munf.  308. 

The  part  performance,  which  will,  in  equity,  take  a  case  out  of  the  statute,  must  be  of  the  identical  agree- 
mentset  up  by  the  bill.  Phillips  v.  Thompson,  1  Johns.  Ch.  Rep.  131.  And  it  must  be  such  as  usually  or 
necessarily  follow  such  an  agreement.     Townsend  v.  Sharp,  2  Overton's  Rep.  192. 

A  parol  promise  to  convey  lands  to  a  son,  in  consideration  of  natural  affection  merely,  will  not  be  speci- 
fically enforced  in  equity  against  the  father,  even  in  favour  of  a  purchaser  from  the  son.  Hickman  v. 
Grimes,  1  Marsh.  86.  Nor  will  a  parol  promise,  alleged  to  have  been  made  by  an  ancestor,  be  enforced 
against  an  infant  heir,  although  his  guardian  docs  not  insist  on  the  statute.     Grant  v.  Craigmiles,  1  Bibb,  203, 

A  court  of  equity  will  not  compel  specific  performance  of  a  parol  agreement  to  convey  lands,  in  a  case 
where  the  party  who  asks  its  assistance  is  chargeable  with  unfair  conduct  in  relation  to  the  contract  which 
he  seeks  to  enforce — but  will  leave  him  to  his  legal  remedy.  Fer  Washington,  J.  Thompson  v.  Tod,  1 
Feters'  Rep.  385.  If  part  of  the  purchase  money  be  paid,  and  possession  be  delivered  in  pursuance  of  and 
with  a  view  to  the  performance  of  a  parol  agreement,  it  is  held  in  Pennsylvania,  that  the  case  is  taken  out 
of  the  statute.  Bassler  v.  Niesly,  2  Serg.  &,  Rawie,  355.  S.  P.  Jones  v.  Peterman,  3  ib.  546.  But  where 
the  lessee,  in  a  parol  lease  for  seven  years,  had  possession  before  the  agreement,  and  continued  in  possession 
afterwards,  and  had  made  no  improvements,  nor  incurred  expenses  on  the  faith  of  the  agreement,  it  was  held 
thnt  possession  could  not  be  regarded  as  a  part  performance.  Jones  v,  Peterman,  ubi  sub.  The  cases  in 
England,  on  the  subject  of  the  specific  performance  of  agreements  for  the  sale  of  lands,  are  not  strictly 
applicable  in  this  country,  on  account  of  the  rapid  change  of  the  value  of  lands  here.  Todd  v.  Pfoulz,3 
Yeates,  177.] 

(A)  (See  Parker  v.  Wells,  6  Whart.  153.) 
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which  may  or  may  not  happen  within  the  year,  as  upon  the  return  of  a 
ship,  marriage,  or  death,  the  case  is  not  within  the  statute  (r),  although  the 
event  does  not  in  fact  happen  within  the  year  (s).  But  where  it  appears  to 
be  the  intention  of  the  parties,  that  the  agreement  shall  not  be  performed 
within  the  year,  the  case  is  within  the  statute  (t),  although  part  be  per- 
formed within  the  year  (w). 
Agree-  U7iless  the  agreement,  <§-c. — The  term  agreement  comprehends  con- 

ment  (A),    tracting  parties,  a  consideration,  and  a  promise.     Hence  it  is  necessary 

that  the  names  of  the  contracting  parties  should  be  stated  {x)  (1). 
Considera-      The  consideration. — A  promise  in  writing  to  pay  the  debt  of  another, 
without  specifying  the  consideration  for  the  promise,  has  been  held  to  be 
insufficient  (y)  (2). 


tion. 


(r)  Salk.  289.  Per  Wilmot,  J.  3  Burr.  1281.  Peter  v.  Compton,  Skinn.  353.  Lord  Raym.  317.  [Moore 
V.  Foxy  10  Johns.  244.]  Fenion  v.  Emblers,  3  Burr.  1278;  where,  in  consideration  that  the  plaintiff  would 
become  housekeeper  to  the  defendant's  testator,  and  take  upon  himself  the  care  and  management  of  his 
family,  the  testator  undertook  to  pay  her  certain  wages,  and  leave  her  an  annuity.  So  where,  in  considera- 
tion that  the  plaintiff  would  not  sue  his  debtor  in  his  lifetime,  the  latter  promised  that  his  executor  should 
pay  him  a  stipulated  sum.     Wells  v.  Horton,^  4  Bing.  40. 

(s)  Ibid.  Lord  Holt  was  of  opinion  that  the  contract  could  not  be  refused  after  the  expiration  of  the 
year.     Lord  Raym.  317. 

(<)  According  to  the  resolution  of  the  Judges,  in  Peter  v.  Compton,  Skinn.  353.  A  contract  for  the  hire 
of  a  carriage  for  five  years  at  so  much  per  annum,  is  a  contract  not  to  be  performed  within  a  year,  though 
by  the  custom  the  hirer  was  entitled  to  annul  at  any  time  upon  the  terms  of  paying  a  year's  hire.  Birch  v. 
E.  of  Liverpool,^  9  B.  &  C.  392;  and  see  R.  v.  Hurstmonceaux,^  7  B.  «&  C.  551. 

(«)  Boydell  v.  Drummond,  11  East,  142.  Bracegirdle  v.  Heald,  1  B.  &  A.  722.  Where  the  contract 
was  for  a  year's  service,  to  commence  on  a  future  day;  part-performance  in  such  case  does  not  take  it  out  of 
the  statute.     Ih, 

{x)  See  the  cases  below,  under  the  17th  section,  and  Champion  v.  Plummer,  1  N.  R.  252;  and  the  cases 
infra,  note  (y),  and  483,  note  (e). 

(y)  Wain  v.  Warlters,  5  East,  10.  The  promise  in  that  case  was  thus:  "T  will  engage  to  pay  you  (the 
plaintiff),  by  half-past  four  this  day,  fifty-six  pounds  and  expenses,  or  bill  to  that  amount  on  Hall.  J.  W." 
The  consideration  was  the  forbearance  to  sue  Hall.  See  Egerton  v.  Mathews,  6  East,  307.  Sladt  v.  Lill,  9 
East,  348.  As  to  the  case  of  Wain  v.  Warlters,  which  has  excited  so  much  legal  discussion,  see  Lord  El- 
don's  observations.  Ex  parte  Minet,  14  Ves.  159.  Ex  parte  Gordon,  15  Ves.  286.  "To  the  amount  of  lOOZ. 
consider  me  as  security  on  J.  C's  account"  (signed  and  dated.)  Held  not  a  sufficient  memorandum  of  an 
agreement  to  pay  for  the  default  of  J.  C.  Jenkins  v.  Reynolds,'^  3  B.  &.  B.  14.  An  engagement,  in  con- 
sideration of  staying  proceedings  on  a  bill  of  exchange  against  W.  B.,  in  these  terms,  "  Mr.  W.  will  engage 
to  pay  the  bill  drawn  by  W.  P.  in  favour  of  .S.  iS.  is  insufficient.  Saunders  v.  Wakefield,^  4  B.  &  A.  595;  see 
aUo  Goodman  v.  Chase,  1  B.  &  A.  297;  Jenkins  v.  Reynolds,*  3  B.  &  B.  14.     An  engagement  "to  pay  you 

{Pi)  (In  cases  not  absolutely  closed  by  authority,  the  Supreme  Court  has  always  expressed  a  strong  in- 
clinalion  not  to  extend  the  operation  of  the  statute  of  frauds  so  as  to  embrace  original  and  distinct  promises, 
made  by  different  persons  at  the  same  time  upon  the  same  general  consideration,  Townley  v.  Sumralt,  2 
Peters,  182.  If  the  thing  promised  may  be  performed  within  a  year,  the  contract  is  not  within  the  provision 
of  the  statute  in  relation  to  the  time  of  performance.  Sinscott  v.  M'Intire,  3  Sheplev,  201.  See  also 
Plimpton  V.  Curtis,  15  Wend.  336.     Russell  v.  Slade,  12  Day,  455.) 

(1)  [An  agreement  to  marry  at  the  end  of  five  years  is  within  the  statute.  Derby  v.  Phelps,  2  N.  Hamp. 
Rep.  515. 

A  paper  purporting  to  state  the  "  articles  of  sale  of  the  estate  of  J.  W.  deceased,"  containing  terms  of  pay- 
ment,  and  a  schedule  of  the  property  as  divided,  with  no  other  description  of  it  than  "mansion-house  in  D. 
street — lot  No.  I — No.  2,"  &c.  and  the  names  of  the  purchasers,  and  the  sums  stipulated  to  be  given,  car- 
ried out  against  each  lot,  &c.  and  the  signature  of  the  auctioner  affixed,  and  a  memorandum  beneath  it, 
signed  by  the  bidder,  in  which  he  engnged  to  take  the  property  bidden  off  by  him  at  the  prices  and  credits 
mentioned — was  held  not  to  be  a  sufficient  memorandum  within  the  statute,  as  it  did  not  show  who  were  the 
two  parlies  tu  the  contract.     Sherburne  et  al.  v.  Shaw,  1  N.  Hamp.  Rep.  157.] 

(2;  [Under  the  statute  of  Virginia  which  provides  that  "  the  promise  or  agreement  shall  be  in  writing," 
the  consideration  need  not  be  in  writing.  Violet  v.  Patton,  5  Cranch,  142.  In  New  York  and  South  Caro- 
hna,  the  English  doctrine  is  adopted.  Sears  \.  Brink  et  al.  3  Johns.  210.  Leonard  v.  Vredenhurgh,  8  ib.  20. 
Stephens  v.  Winn,  2  Notl  &  M'Cord,  372,  n.  It  is  expressly  recognized,  though  not  directly  adjudicated,  in 
New  Hampshire.  JStelson  v.  Sanhorrie,  2  N.  Hamp.  Rep.  414.  But  in  Massachusetts,  {and  New  Jersey,} 
it  is  rejected.  Packard  v.  Richardson  et  al.  17  Mass.  Rep.  122.  \Buckley  v.  Beardsley,  2  South.  Rep.570.} 
'Where  the  agreement  is  by  (■ovciiant  or  writing  under  seal,  no  consideration  need  be  expreseed,  for  the  seal 
itself  irn[>orts  a  consideration;  and  the  statute  has  not  altered  the  common  law  in  this  respect.  Livingston 
v.  Tremper,  4  Johns.  41G.  See  al.so  Aiken  v.  Duren,  2  Nott  &  M'Cord,  370.  In  Adams  v.  Bean,  12  Mass. 
Rep.  137,  it  was  held  that  a  written  engagement,  on  the  back  of  a  lease,  that  the  lessee  should  pay  the  rent, 
Bufijciently  imports  a  consideration,  though  it  is  not  expressed.] 
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*Where  the  defendant  wrote  a  letter  to  the  mortgagee  of  premises,  stating 
that  he  had  agreed  to  dispose  of  them,  it  was  held  to  be  insufficient,  since 
it  did  not  specify  the  terms  of  sale,  or  the  sums,  or  number  of  houses  (z). 
So  an  agreement  for  a  lease  at  a  certain  rent,  which  did  not  specify  the 
term  («),  was  held  to  be  insufficient.  But  it  is  sufficient  if  the  consideration 
appear  by  necessary  inference  and  implication  (6),  or  by  reference  to  an 
agreement  between  the  principal  and  the  plaintiff  indorsed  on  the  other 
side  of  the  paper  (c).  A  letter  written  by  the  defendant  to  the  plaintiff's 
attorney,  requesting  the  plaintiff  to  give  indulgence  to  a  third  person  till 
a  future  day,  when  he  (the  defendant)  would  see  the  plaintiff  paid,  was  held 
to  be  sufficient,  althougli  it  did  not  specify  the  sum,  which  was  allowed  to 
be  proved  by  parol  evidence  (d). 

A  guarantee  in  writing,  to  pay  for  goods  to  be  delivered  by  the  vendor 
to  a  third  person,  sufficiently  expresses  the  consideration  (e)  (1). 

on  T.  L.'s  account,  50/.  at  the  expiration  of  the  usual  credit,  on  the  event  of  any  deficiency  on  his  part  so 
to  do,"  is  insufficient.  Atkinson  v.  Carter,  2  Ch.  403.  Pace  v.  Marsh,^  1  Bin^.  216.  Boehm  v.  Campbell,^ 
3  Moore,  15.  Stead  v.  Liddiard,^  i  Bing-.  196;  infra,  483.  A  promise  by  a  third  person  to  pay,  if  the 
creditor  would  not  (as  he  was  about  to  do)  sell  goods  transferred  by  the  debtor  for  the  demand,  and  which 
was  not  shown  to  have  been  merely  a  mortg-ge,  is  not  within  the  statute.  Bairellv.  Trussell,  4  Taunt.  117. 
{And  by  the  King's  bench  of  Ireland,  in  Joint  v.  Moslyn,  2  Fox  &  Smith's  Rep.  4.}  "I  hereby  guarantee 
the  present  account  of  Miss  H.  M.,  due  to  S.  S^  Co.,  of  112/.,  and  what  she  may  contract  from  this  date,"  is 
sufficient  under  tlie  statute  of  frauds.  Russell  v.  Moseley,*  3  B.  &  B.  211.  So  where  the  terms  were,  "  I 
agree  to  be  security  to  you  for  J.  C,  late  in  the  employ  of  J.  P.,  for  whatever  you  may  entrust  him  with 
while  in  your  employ,  to  the  amount  of  50/."  Newbury  v.  Armstrong,^  6  Bing.  201.  Sec  further  Cole  v. 
Deyer,  9  Law  Journal;  Ryder  v.  Curtis,^  8  D.  &  R.  62.     Shortrede  v.  Cheek,''  I  Ad.  &  Ell.  57. 

(«)  Seagood  v.  Meale,  Fr.  Ch.  560;  9  Vcs.  250,252;  II  Ves.  555. 

(rt)  Clinan  v.  Cooke,  I  Scho.  &  Lef  22.  (ft)  Per  Lawrence,  J.  6  East,  308. 

(c)  Stead  v.Liddiard,^  I  Bing.  196. 

(rf)  Bateman  v.  Phillips,  15  East,  270.  The  letter  was  addressed  to  the  plaintiff's  attorney,  and  ran  thus: 
"The  bearer  D.  W.  has  a  sum  of  money  to  receive  from  a  client  of  mine,  some  day  this  next  week;  I  trust 
that  you  will  give  him  indulgence  till  that  day,  when  I  undertake  to  see  you  paid." 

(e)  Stadt  V.  Lill,  9  East,  348;  6  Esp.  89.  In  the  following  case  the  guarantee  was  held  to  be  sufficient: — 
A  letter  stating  that  J.  S.  having  accepted  a  bill  drawn  on  him  by  the  plaintiff  for  1,026/.  he  gave  his 
guarantee  for  the  due  payment  of  the  same  in  case  it  should  be  dishonoured  by  the  acceplor.  Boehm  v. 
Campbell,^  3  Moore,  15.  "I  hand  you  drafts  drawn  by  W.  and  accepted  by  B.  and  indorsed  by  C;  should 
the  bills  not  be  honoured  when  due,  I  promise  to  see  that  they  do  so."  Morris  v.  Stacy,^  Holt's  C.  153.  "L. 
having  given  his  acceptance  for  freight  (stating  the  particulars),  I  engage  to  be  accountable  to  you  should 
it  not  be  paid  when  due."  Pace  v.  Marsh,  1  Bing.  216.  A  consideration  is  sufficiently  expressed  in  a 
guarantee  in  this  form; — "  I  guarantee  the  payment  of  any  goods  which  A.  delivers  to  fi."  Stadt  v.  Lill, 
9  East,  348.  "I  hereby  guarantee  the  present  account  of  Miss  H.  Moseley,  due  to  Shortridge  Sf  Co.  South 
Shields,  and  what  she  may  contract  from  this  date."     Russell  v.  Moseley,*  3  B.  &.  B.  211. 

(1)  [A  memorandum  of  the  sale  of  lands  must,  besides  being  signed  by  the  party,  contain  the  essential 
terms  of  the  contract,  expressed  with  such  clearness  and  certainty  that  they  may  be  understood  from  the 
writing  itself,  or  some  other  paper  to  which  it  refers,  without  the  necessity  of  resorting  to  parol  proof. 
Parkhurst  v.  Van  Courtlandt,  1  Johns.  Ch.  Rep.  273.  A  receipt  for  money,  stating  that  it  was  the  cash 
part  of  the  purchase  of  a  lot  bought  of  the  person  subscribing  the  receipt,  is  not  sufficient  to  take  a  case 
out  of  the  statute.  Ellis  v.  Deadman,  4  Bibb,  466.  A  receipt  in  these  words — "  Received  of  A.  $20,  on 
account  of  a  plantation  on  the  Cypress,  sold  to  him  this  day  for  $2,200,  payable  in  different  instalments,  as  per 
agreement.  Charleston,  Aug.  1,  1816,"  and  signed  by  the  vendor,  was  held  sufficient  to  take  the  case  out 
of  the  statute.  Cosack  v.  Descoudres,  1  M'Cord,  425.  Where  a  contract  for  the  purchase  of  land  is  execu- 
tory, the  price  must  be  stated  in  the  written  memorandum.  Secus,  where  the  contract  is  executed  by  the 
payment  of  the  purchase  money,  and  the  payment  is  admitted  in  the  memorandum.  Fugate  v.  Hansford, 
3  Littell's  Rep.  262. 

Where  the  bill  charged  that  the  defendant  agreed  by  parol  to  bid  in  land  for  the  complainant,  at  a  sheriff's 
sale,  thougli  he  took  the  title  in  his  own  name,  and  the  defendant  pleaded  the  statute  in  bar;  it  was  held  that 
an  account  signed  and  delivered  by  the  defendant,  in  which  he  charged  the  complainant  with  the  considera- 
tion money  for  the  purchase  of  the  land,  was  a  sufficient  memorandum  or  note  in  writing  to  take  the  case 
out  of  the  statute.     Denton  v.  M'Kensie,  1  Desauss.  289. 

A  written  agreement  in  these  words,  "  I  promise  to  pay  the  amount  aforesaid,  if  C.  S.  should  not  pay  it 
in  six  months,"  is  a  sufficient  promise  within  the  statute.  Buckley  v.  Beardsley,  2  Southard's  Rep.  570.  So 
is  the  following,  written  by  C.  on  a  note  given  by  A.  to  B  — "  I  guarantee  the  payment  of  the  within  note  to 
B.,  one  half  in  six  months,  the  other  half  within  twelve  months."    Neclson  v.  Sanborne,  2  N.  Hamp.  Rep.  413.] 
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So  a  memorandnm,  signed  by  the  defendant,  by  which  he  agrees  to  give 

so  much  for  goods,  is  sufficient;  for  the  consideration  is  to  be  inferred  from 

the  agreement,  viz.  the  sale  and  deUvery  of  goods  (/). 

Note  or  Or  some  memorandum  or  note  thereof. — Under  this  section,  as  well  as 

memoran-  (j^e  17th,  the  terms  of  the  contract  may  be  collected  from  several  distinct 

*^"'°'         papers,  provided  they  be  connected  by  reference  from  one  to  another;  but 

it  is  not  sufficient  to  connect  them  by  mere  extrinsic  oral  testimony  (^). 

Thus,  an  agreement  for  a  lease  which  does  not  specify  any  definite  term, 

and  which  has  no  reference  to  an  advertisement  which  does  express  the 

term,  cannot  be  connected  with  it  by  oral  evidence  (A);  and  a  letter,  refer- 

rin?  to  some  agreement  generally,  but  without  specifying  the  terms  of  it, 

*484     is  not  sufficient  (^).     *Thus  a  reference  in  an  agreement  to  such  parts  of 

another  paper  as  have  been  read  to  the  party,  is  insufficient  {k)  (1). 

And  it  is  not  essential  that  a  note  or  memorandum  of  the  agreement 
should  have  been  delivered  to  the  other  party.  A  letter  written  by  a  man 
to  his  own  agent,  setting  forth  the  terms  of  the  agreement,  has  been  held  to 
be  sufficient  (/).  So  where  the  father  wrote  a  letter  to  a  friend  of  the 
plaintiff's,  agreeing  to  give  500/.  to  his  daughter  on  her  marriage,  to  be 
charged  upon  his  land(m);  but  where  the  father  wrote  a  letter  to  the 
daughter,  after  an  agreement  with  the  intended  husband,  in  which  he 
stated  his  agreement  to  leave  her  3,000/.,  and  that  the  matter  was  to  be 
fully  concluded  the  next  day,  was  held  to  be  a  mere  communication,  and 
not  binding,  the  husband  having  married  the  daughter  in  ignorance  of  the 
letter  (n)  (2). 

A  proposal,  by  letter  when  acceded  to  by  parol,  is  sufficient  (o),  although 
it  be  afterwards  retracted  and  again  agreed  to  by  parol  ( jo). 

(/)  Egerton  v.  Mathews,  6  East,  307.     Note,  this  was  on  (he  construction  of  the  17th  sec. 

(g)   Tawneyv.Crowlher,  1  Bro.Ch.C.  161,318.     [Lent  et  al.\.  Padeford,  10  Mhss.R.249.] 

(h)  Clinan  v.  Cooke,  Sch.  &  Lef.  •22.  Evans  nn  the  Stat.  vol.  1,  p.  237.  Seagood  v.  Meale,  Free,  in  Chan. 
560.     Clerk  V.Wright,  I  Atk.  12.      Whaley  v.  Bagenal,  I  Bro.  P.  C.  345. 

(i)  Ibid.     1  Ves.  Jun.326. 

(k)  Brodie  v.  St.  Paul,  1  Ves.  Jun.;  and  Evans  on  the  Stat.  vol.  1,  p.  237,  where  the  cases  on  this  subject 
are  collected.     And  see  Kain  v.  Old,i  2  B.  &  C.  627. 

(I)  Per  Lord  Hardwicke,  3  Atk.  503;  2  Ch.  Rep.  147;  1  Vern.  110. 

{m)  Moore v.Hart,2Ch.R.26i;  1  Vern. 210. 

(n)  Aylyffe  v.  Tracey,  2  P.  Wms.  65.  (o)  Coleman  v.  Upcot,  5  Vin.  627. 

(/))  Bird  V.  Blosse,  2  Vent.  361.  It  has  been  said,  that  a  proposal  by  letter  at  first  refused,  but  afterwards 
assented  to,  is  binding.  Hodgson  v.  Hutchinson,  5  Vin.  522;  but  see  observations,  1  Evans's  Stat.  p.  236,  n. 
13.  The  defendant  by  letter  agreed  to  take  fixtures  at  an  appraisement,  and  named  S".  as  his  appraiser; 
the  plaintiff's  appraiser  and  S.  having  met,  but  disagreeing,  appointed  an  umpire,  who  completed  the  valua- 
tion,  but  the  defendant,  under  pretext  that  he  had  not  authorized  such  umpirage,  refused  to  take  the  goods 
until  after  they  had  been  removed,  when  lie  gave  notice  that  he  was  ready  to  pay  the  amount  as  settled  by 
the  appraisers:  held,  that  taking  the  correspondence  and  inventory  and  appraisement  together,  it  amounted 
to  a  sufficient  agreement  within  the  statute;  and  that,  considering  the  whole  correspondence  as  taken 
together  to  form  the  contract,  the  whole  was  admissible,  a  stamp  being  afiixed  to  the  original  letter.  Hem. 
ming  V.  Perry,  2  M.  &  P.  374.  It  is  sufficient  to  satisfy  the  statute  if  the  agreement  be  in  the  form  of  a 
letter,  signed  by  the  party  sought  to  be  charged  with  it,  though  not  signed  by  the  plaintiffs  seeking  to  enforce 
it;  but  where  it  does  not  contain  the  statement  of  all  the  terms,  so  as  to  require  something  more  than  a 


(1)  [See  ParMi/rs^  v.  Van  Courtlandt,  cited  in  the  preceding  note.  In  order  to  make  a  letter  evidence 
of  an  agreement  for  the  sale  of  lands,  so  as  to  take  it  out  of  the  statute,  it  ought  distinctly  to  set  forth  the 
terms  of  the  agreement,  or  at  least  refer  to  some  written  instrument,  in  which  the  terms  are  set  forth, 
and  that  the  party  accepted  such  terms.  Therefore  a  letter  from  the  vendor  to  the  vendee,  informing  him 
that  the  writings  for  the  land  were  ready,  and  adding,  that  "the  sooner  he  came  and  settled  the  business, 
the  better" — was  held  not  to  be  sufficient.  Givins  v.  Colder,  2  Desauss.  188.  It  has,  however,  been  decided 
in  Virgmia,  that  a  letter  promising  to  make  a  deed  of  land,  "according  to  contract,"  is  a  sufficient  memo- 
randum or  note  in  writing,  within  the  statute,  though  the  terms  of  such  contract  are  not  mentioned.  John. 
Bon  v.  Ranald's  Adm'r,  4  Munf  77.] 

(2)  [See  BarreU  et  al.  v.  Jay,  16  Mass.  R.  221;  and  Steere  v.  Steere,  5  John.  Ch.  Rep.  II,  as  to  proving 
a  trust  by  letters  not  directed  to  the  party,  but  third  persons.] 
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Where  the  defendant  had  written  letters  to  different  people,  in  which  he 
stated  that  he  had  agreed  to  sell  an  estate  to  the  plaintiff  at  twenty-one 
years'  purchase,  upon  a  bill  filed  for  a  specific  performance,  the  plea  of  the 
statute  was  allowed  (g);  and,  in  general,  a  mere  written  statement  of  the 
party  to  be  bound,  of  the  terms  of  an  agreement,  will  not  be  sufficient, 
unless  it  be  either  regularly  signed  as  an  agreement,or  unless  it  appear  that 
the  party  considered  the  agreement  as  complete.  Thus,  the  writing  instruc- 
tions for  a  deed,  unless  the  party  subscribe  or  insert  his  name,  so  as  to  give 
authenticity  to  the  document,  is  not  binding  (r).  So  where  the  counsel  for 
a  lady  took  down  in  writing  a  minute  of  the  father's  and  intended  hus- 
band's proposals  for  a  settlement,  and  gave  them  to  a  clerk  to  prepare  the 
deeds,  and  before  they  were  drawn  the  father  died,  a  bill  for  specific  per- 
formance was  dismissed,  since  there  was  no  act  of  the  party  to  indicate  that 
he  considered  the  agreement  to  be  complete,  and  the  neglect  to  sign  it 
^formally  was  evidence  to  show  that  it  was  left  open  to  further  considera-  *485 
tion  (s). 

So  general  instructions  for  an  agreement  to  be  afterwards  executed  are 
not  binding  (t). 

Signed  by  the  party. — A  signature  by  the  party  as  a  witness  to  a  deed  Signature, 
which  contains  the  agreement,  or  which  refers  to  it,  is  a  sufficient  signature 
within  the  statute  (w);  but  it  is  essential  to  prove  that  the  witness  knew 
that  the  instrument  contained  the  agreement,  or  referred  to  it  (x).  An 
agreement  for  the  sale  of  a  house,  beginning,  "  I,  ^.  5.,"  &c.  in  the  hand- 
writing of  the  vendor,  but  signed  by  the  vendee  only,  is  sufficient  to  bind 
the  vendor  (y).  It  is  immaterial  in  what  part  of  the  instrument  the  signa- 
ture is  contained  (z),  whether  at  the  beginning  or  end.  The  perusing  and 
altering  the  draft  of  an  intended  lease  is  not  a  sufficient  signature  (a)  (1). 

simple  assent  of  the  other  party,  it  is  not  an  agreement  in  writing  within  the  statute.  Where  the  proposed 
time  of  payment  was  to  depend  upon  an  act  to  be  done  by  the  other,  at  a  time  which  he  was  to  f^x;  held, 
that  as  it  required  him  to  supply  a  further  term  of  the  agreement,  viz.  that  time  which  had  not  been  supplied 
in  writing,  the  entire  agreement  was  not  in  writing,  and  therefore  no  agreement  within  the  statute.  Boys 
\.Ayhcrst,6  Mad.  316. 

(9)    Whaley  v.  Baganal,  6  Bro.  C.  C.  45.     Qu.  on  what  ground? 

(r)  Stokes  v.  Moore,  1  Cox's  P.  Wils.  771,  n. 

(s)  Bawdes  v.  Amherst,  Prac.  Ch.  402.     But  see  3  Atk.  503. 

(0  2  Bro.  C.C.569.  (u)  1  Wils.  118;  1  Ves.  6;  3  Atk.  502. 

(x)  Ibid.  Per  Lord  Hardwicke;  and  see  the  observations  of  Sir  D.  Evans,  Evans  on  the  Stat.  Vol.  1, 
p.  236. 

(y)  Knight  v.  Crockford,  1  Esp.  C.  190.  Lemayne  v.  Stanley,  3  Lev.  1.  Allen  v.  Bennett,  3  Taunt.  169. 
Welford  v.  Bezeley,  1  Wils.  118. 

(2)  Ogilvie  V.  Foljanibe,  3  Merivale,  62.  Selby  v.  Selby,  Ibid.  6.  Knight  v.  Crockford,  1  Esp.  C.  189. 
Right  d.  Cater  v.  Price,  1  Dougl.  241.  Johnson  v.  Dodgson,  2  M.  &  W.  653.  But  qu.  whether  the  mere 
mention  of  the  name  of  the  defendant  in  the  body  of  the  testament,  although  it  be  drawn  by  himself,  be 
sufficient.  See  Stokes  v.  Moore,  1  P.  Wms.  790;  1  Cox's  Cases,  222.  Sugd.  V.  &  P.  89.  The  signing  by  a 
party  as  a  witness  is  sufficient,  if  he  be  cognizant  of  the  contents.  Welford  v.  Beazley,  3  Atk.  503.  Hard, 
ing  V.  Crethron,  1  Esp.  C.  58.  But  qu.  and  see  the  doubt  expressed  in  Gosbell  v.  Archer,^  4  N.  &  M.  485. 
Where  the  auctioneer's  clerk  signed  the  contract,  "Witness,  T.  N."  it  was  held  not  to  be  a  signing  by  the 
agent  of  the  party.  But  where  a  principal  or  party  to  be  bound  signs  as  a  witness,  which  he  cannot  be,  he 
cannot  be  understood  to  sign  oiherAise  than  as  a  principal.  Per  Lord  Eldon  in  Coles  v.  Trecothick,  9 
Ves.  234. 

(a)  Hawkins  v.  Holmes,  1  P.  Wms.  770. 

(1)  [Where  A.  wrote  his  name  upon  the  back  of  a  note  made  by  B.  payable  to  C,  and  authorized  by  D.  to 
write  over  the  name  a  stipulation  to  guarantee  the  payment  of  the  note;  it  .was  held  that  the  signature,  and 
the  stipulation  written  pursuant  to  the  authority,  were  a  memorandum  signed  by  the  party,  within  the  sta- 
tute, and  that  this  authority  might  be  proved  by  parol.  Ulen  v.  Kittredge,  7  Mass.  Rep.  233.  But  a  con- 
trary decision  was  made  where  A.  gave  a  note  to  B.,  and  afterwards,  in  order  to  obtain  further  time,  agreed 
to  procure  C.  to  guarantee  the  payment  of  it,  and  C.  put  his  name  on  the  note,  in  blank,  and  said  he  was 
held,  and  B.  afterwards  wrote  a  guarantee  over  C's  name,  with  an  express  authority.     Hodgkins  v.  Bond,  1 
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It  is  not  essential  that  the  signature  siiould  be  upon  the  agreement  itself; 
it  is  sufficient  if  it  be  indorsed  on  the  draft  of  a  lease,  as  a  notification  of 
the  assent  of  the  party  to  the  terms  of  the  lease,  or  if  it  be  written  in  a 
letter  or  a  memorandum  which  refers  to  the  agreement  (b). 
By  part  to       Signed  by  \\\q party  to  be  charged [\). — It  is  sufficient  ifthe  agreement  be 
be  charged,  signed  by  the  party  charged  by  it  in  the  particular  action,  although  it  has 
not  been  signed  by  the  other  contracting  party  (c)  (1);  for  the  writing  is  not 
the  contract,  but  merely  the  evidence  of  it  {d).     The  decisions  on  the  cor- 
respond mg  clause  in  the  17th  section  are  applicable  to  this  clause  (e). 
Or  other         Or  soine  other  person  thereunto  by  him  laiuf ally  authorized (W). — 
person  law- p,.QQf  of  an  Oral  authority  is  sufficient  (/).      So  it  is  sufficient  if  the  au- 
y^^ed.^"^'"  tliority  of  the  agent  has  been  subsequently  recognized  (^).     An  auctioneer 
is  the  agent  of  the  vendor  under  this  section,  as  he  is  under  the  17th;  and 
his  receipt  for  the  deposit  will  be  a  sufficient  memorandum  of  the  contract, 
provided  that  it  sufficiently  express  the  terms,  or  virtually  include  them,  by 
reference  to  other  documents  (A).     It  has  been  held  that  he  is  not  an  agent 
*486     whose  signature  *will  bind  the  vendee  (/),  but  this  opinion  seems  to  have 
been  completely  overruled  in  the  subsequent  cases  o{  Emmerson  v.  Hee- 
lis  (k),  and  fVhite  v.  Proctor  (/),  which  are  consistent  with  the  decisions 
upon  the  corresponding  clause  in  the  17th  section  (2). 
By  agent.       Where,  upon  an  agreement  to  sell  a  house  for  an  annuity,  both  parties 
instructed  one  attorney,  who  made  minutes  of  his  instructions,  as  follows, 
"Mr.  B.  agrees  to  convey  the  house  in  consideration  of  a  rent  of  40/.  per, 
annum;    Mr.  JV.  to  take  the  stock  at  a  fair  appraisement;"  a  bill  filed  by 
TV.  for  a  specific  performance  was  dismissed  (m). 
The  clerk  of  an  agent  has  not,  in  general,  an  authority  to  sign  for  the 

(b)  Shippey  v.  Derrison,  5  Esp.  C.  191.     [And  Mr.  Day's  note.]     Blagden  v,  Bradbear,  12  Ves.  4G6. 

(c)  3  Bro.  C.  C.  161,  318;  Sir.  23(1;  1  P.  Wms.  618.  Hulton  v.  Gray,  2  Ch.C.  64.  Seton  v.  Slade,  7  Ves. 
265;  vide  etiam,  Martin  v.  Mitchell,  2  J.  &  \V.  426;  see  12  Ves.  107;  Westam  v.  Russell,  3  V.  &  B.  192. 
Semble,  contra,  Lawrenceson  v.  Butler,  1  Scii.  &.  Lef.  20.  And  see  Wheeler  v.  Collier,^  M.  &  M.  125. 
Laylhorp  v.  Bryant,^  2  Bing.  N.  C.  735. 

(rf)  See  Evans  on  the  Stat.  vol.  1,  p.  236.  (e)  Infra,  492. 

(/)  Coles  V.  Trecothick,  9  Ves.  234,  250.  [Talbot  v.  Bower,  Marsh.  436.]  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
22.    Aliter,  under  the  1st  and  2d  sections. 

(e)  Maclean  v.  Dunn?  4  Bing.  722.     Gosbell  v.  Archer,  4  N.  &  M.  492. 

(h)  7  East,  569.     Bhigden  v.  Bradbear,  12  Ves.  471. 

(i)  Slanfield  v.  Johnson,  1  Esp.  C.  102.  See  Lord  Eldoti's  observations  in  Coles  v.  Trecothick,  9  Ves.  234; 
those  of  Sir  VV.  Grant,  Buckmaster  v.  Harrop,  7  Ves.  341;  and  Higginson  v.  Clowes,  15  Ves.  516;  and  of 
Lord  Erskine,  13  Ves.  456. 

(k)  2  Taunt.  38.     See  the  observations  of  Mansfield,  C.  J.  in  this  case. 

(/)  4  Taunt.  209.    {M'Comh  v.  Wright,  4  John.  Ch.  Rep.  659.]     [Davis  v.  Robertson,  1  Rep.  Con.  Ct.  71.] 

(m)   Whitchurch  v.  Bevis,  2  Bro.  C.C.559. 

N.  Hanip.  Rep.  284.     This  last  decision,  however,  was  not  made  on  a  distinction  between  an  express  and 
implied  authority  to  write  a  guaranty  over  the  defendimt's  name. 

See  Joselyn  v.  Ames,  3  Miiss.  Rep.  274.  Hunt  v.  Adams,  5  ib.  358.  6  ib.  519.  White  v.  Howland,  9  ib. 
314.     Moies  V.  Bird,  1 1  ib.  436.] 

(A)  (It  cannot  be  doubted  that  reducing  an  agreement  to  writing  is,  in  most  cases,  an  argument  against 
fraud;  but  it  is  very  far  from  a  conclusive  argument.  The  doctrine  will  not  be  contended  for,  that  a  written 
as^reement  cannot  be  relieved  against  on  the  ground  of  false  suggestions.  Boyce's  Executors  v.  Grundy,  3 
Peters,  219.  In  a  contract  for  the  purchase  and  sale  of  lands,  the  statute  of  frauds  is  satisfied  ifthe  party 
to  be  charged  therewith  sign  the  contract:  it  is  not  necessary  to  the  validity  of  tlie  contract  that  it  should  be 
signed  by  both  parlies.  M'Crea  v.  Purmort,  16  Wend.  460.    See  also  Lowry  v.  Mehaffy,  10  Watts,  387.) 

(B)  {Oliver  v.  Dix,  1  Dev.  &  Bat.  Eq.  158.) 

(1)  [Ballard  v.  Walkir,  3  Johns.  Cas.  60,  ace] 

(2)  { At  a  sale  of  land  under  an  order  of  a  court  of  equity,  the  commissioner  is  the  agent  of  both  parties,  and 
his  entry  in  the  sale  book  is  a  sufficient  memorandum  within  the  statute.  Jenkins  v.  //ogg,  2  Const.  Rep.  821. 
An  entry  in  the  books  of  trustees  of  a  town,  of  a  sale  of  lots  by  auction,  does  not  take  the  case  out  of  the  sta- 
tute unless  signed  by  the  trustees  or  some  person  for  them.  Thomas  v.  Trustees  &c.  3  Marsh.  299.  See 
Sherburne  Sf  aL  v.  Shaw,  1  N.  liamp.  Rep.  157,  cited,  ante,  p.  602,  note.] 
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principal,  although  it  may  be  sufficient  in  particular  cases  where  the  prin- 
cipal has  assented  (n).  Where  trustees  were  authorized  to  sell  at  the  re- 
quest of  ^.  B.,  it  was  held  that  their  general  consent  did  not  constitute  ./?. 
B.  their  agent,  so  as  to  enable  him  to  make  a  contract  (o).  One  of  the  par- 
lies cannot  be  agent  for  the  other  (jo). 

Sec.  1 7  (q). — No  contract  for  the  sale  of  any  goods,  toares,  and  merehctn-  See.  17. 
dizes^  for  the  price  of  10/.,  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive,  the 
same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of  pay- 
ment, or  that  so7ne  note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized  (1). 

For  the  sale  of  any  goods,  wares,  and  merchandizes  [r). — It  seems  Goods, 
that  a  *sale  of  stock  is  within  the  statute,  although  this  has  been  doubted  ;  wares,  &,c. 
since  there  can  be  no  actual  declivery  or  acceptance  of  the  goods;  and  in  one       ^^'^ 
instance  all  the  Judges  were  divided  in  opinion  upon  this  point  (*);  but  in 
two  subsequent  cases  in  equity  the  Court  expressed  an  opinion  such  a 
sale  was  within  the  statute,  and  said  that  it  had  been  so  determined  in 
other  cases  [t).      In  the  case  of  Simon  v.  Motivos,  Lord  Mansfield,  and 
Wilmot  and  Yates,  Justices,  expressed  a  doubt  whether  sales  by  au ct ion ^a\eBhy 
were  within  the  statute,  on  account  of  the  great  publicity  with  which  sucii  ^"*^'-'°"' 
sales  are  attended  [u).      The  words  of  the  statute,  however,  are  so  plain 
and  so  general  that  it  may  be  worthy  of  great  consideration,  whether  the 
Courts  would  be  warranted  in  overruling  its  application  to  sales  by  auction, 
on  the  ground,  not  that  there  is  no  danger  of  perjury,  but  because  there 
may  (and  that  is  contingent)  be  less  in  such  cases  than  in  most  others  (A). 

(w)  Coles  V.  Trecoihick,  9  Ves.  234, 250.  Where  an  agent  is  authorized  to  sell  at  a  particular  price,  a  sale  by 
his  clerk  in  his  absence  without  special  authority  is  not  binding.  Coles  v.  Trecoihick,  9  Ves.  234.  Hender. 
son  V.  B'lrnewall,  1  Y.  &  J.  389. 

(0)  Mortlock  V.  Buller,  10  Ves,  292. 

(p)  Wright  v.Dannah,  2  Camp.  203.  Farcbrother  v.  Simmons,^  5  B.  &  A.  333,  which  was  decided  on  the 
17th  section;  and  therefore  where  the  action  is  brought  by  an  auctioneer,  his  signature  is  not  sufficient.  Ibid. 

(q)  For  the  decisions  under  the  5th  section  as  to  wills,  see  the  title  Will. 

(r)  Upon  a  parol  agreement  that  the  plaintiff  siiould  furnish  seed  to  the  defendant,  which  he  was  to  sow 
and  harvest,  and  sell  the  crop  at  so  mucli  per  bushel,  Winchester  measure;  held,  that  it  was  to  be  deemed  a 
contract  for  the  sale  of  goods,  and  as  it  exceeded  lOL  was  not  binding,  for  want  of  a  memorandum  in  writ- 
ing. And  it  seems  that  since  the  5  Geo.  4,  c.  74,  a  contract  for  sale  by  Winchester  measure  is  not  valid. 
Watts  V.  Friend,^  10  B.  &  C.  440.  The  defendant  agreed  by  parol  to  purchase  asli  trees,  which  the  plainlitf 
was  felling,  at  Is.  6d.  per  foot,  but  did  not  take  them  away,  objecting  that  they  were  faulty  and  unsound;  the 
plaintiff's  attorney  required  him  to  pay  for  the  timber  he  iiad  purchased  at  tiiat  price,  to  which  the  defend- 
ant replied,  by  letter,  that  he  bought  the  timber  to  be  sound  and  good,  that  the  plaintiff  "  promised  to  make 
it  so,  and  now  denies  it,  and  which  I  have  some  doubts  whetlier  it  is  so  or  not;  he  told  me  I  should  not  have 
any  without  all,  so  we  agreed  on  these  terms,  and  I  expected  him  to  sell  to  somebody  else  :"  held,  first  that  it 
was  not  a  contract  for  the  sale  of  any  interest  in  lands,  but  for  the  sale  of  goods,  wares,  and  merchandize, 
within  the  17th  section  of  the  statute;  second,  that  as  the  defendant's  letter  did  not  recognize  the  absolute 
contract  slated  in  the  plaintiff's  attorney's  letter,  but  a  conditional  one,  and  whicli  might  be  denied  by  the 
plaintiff,  there  was  not  a  sufficient  note  in  writing  to  satisfy  the  stat.;  and,  lastly,  that  there  being  nothing 
to  show  that  the  defendant  had  divested  himself  of  his  right  to  object  to  the  quality  of  the  goods,  qr  the 
seller  to  have  lost  his  lien  for  the  price,  there  was  not  a  part  acceptance  or  receipt  of  the  goods  into  the  de- 
fendant's possession  to  satisfy  the  statute  and  bind  him.  Smith  v.  Surman,^  9  B.  &  C.  561.  The  words  do 
not  extend  to  shares  in  a  banking  company.     Humble  v.  Mitchell,  3  P.  &.  D.  141. 

(s)  Pickering  v.  Appleby,  2  P.  Wms.  307.  (t)  Free.  Chan.  533;  and  see  Ca.  T.  King,  41. 

(«)  In  Simon  v.  Motivos,  1  Bl.  599.     But  the  case  was  not  decided  upon  that  ground. 

(1)  {See  4  Wheat.  89,  note,  where  the  decisions  on  this  section  are  collected.} 

(A)  (Where  a  purchase  is  made  at  an  auction  sale,  at  one  time  and  from  tlie  same  vendor,  although, the 
articles  purchased  are  numerous,  and  struck  off  separately  at  separate  and  distinct  prices,  the  whole  consti- 
tutes  but  one  entire  contract,  and  a  delivery  of  part  of  the  goods  sold,  renders  the  sale  valid  for  the  whole, 
within  the  statute  of  frauds.  Mills  v.  Hunt,  17  Wend.  333.  S  C.  20  Wend.  431.  [Davis  v.  Rowell,  2  Pick. 
Rep.  64,  is  an  express  decision  that  tiie  sale  of  chattel  by  auction  is  within  st.  1788,  e.  16,  §  2,  (copied  from 
29  Car.  2  c.  3.  §  17,)  of  frauds].) 
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The  same  reasons  would  apply  witli  equal  force  to  many  other  cases,  snch 
as  sales  in  markets  and  fairs.  It  is  also  to  be  observed,  that  sales  by 
auction  of  lands  have  been  held  to  be  within  the  4lh  section  of  the  same 
Aci  (.r)  (1).  Where  the  thing  contracted  for  did  not  exist  at  the  time  of  the 
contract,  but  was  to  be  so  constituted  by  the  api)lication  of  subsequent 
labour,  and  was  consequently  incapable  of  delivery  or  acceptance  at  the 
time  of  agreement,  the  contract  was  held  not  to  be  within  this  section  of  the 
statute,  although  the  materials  to  be  employed  did  exist  at  the  time  of  con- 
tract. Thus  a  contract  for  a  chariot  to  be  made  (y),  or  for  the  purchase  of 
a  quantity  of  oak  pins,  to  be  cut  out  of  slabs  and  delivered  to  the  buyer  (r); 
or  for  a  quantity  of  corn  to  be  thrashed  out  («),  was  not  within  the  statute. 
But  now,  by  the  st.  9  Geo.  4,  c.  14,  s.  7,  the  former  enactments  are  to  take 
effect,  "notwithstanding  the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  such  contract  be  actually  made,  pro- 
cured or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
for  the  making  or  completing  thereof,  or  rendering  the  same  fit  for  deli- 
very." The  former  statute  was  held  to  extend  to  the  sale  of  things  which 
exist  in  solido  at  the  time  of  the  sale,  although  the  contract  were  but  exe- 
cutory (b),  and  although  the  goods  were  to  be  subsequently  delivered  at  a 
different  place  (c). 

Where  there  was  a  verbal  contract  by  the  plaintitTs,  who  were  millers, 
for  the  sale  of  a  quantity  of  flour,  which  at  the  time  was  not  prepared  and 
in  a  state  capable  of  immediate  delivery;  held,  that  this  was  a  contract  for 
the  sale  of  goods  witliin  the  statute  [d). 

A  contract  to  procure  goods  and  carry  them  is  not  within  the  statute,  for 
it  is  not  a  contract  of  sale  (e). 

A  contract  for  the  sale  of  shares  in  a  canal  navigation,  or  other  public 
*488     *undertaking,  need  not  be  in  writing,  not  being  within  the  statute  of 
frauds  (/). 

In  order  to  constitute  an  acceptance  within  this  clause,  there  must  be 
such  an  actual  parting  with  the  possession  as  devests  the  vendor  of  his  lien. 

Where  a  party  purchased  several  articles  in  a  shop  at  separate  prices, 
and  some  were  severed  from  the  bulk  an|3  marked  by  him;  it  was  held, 
that  the  whole  purchase  was  an  entire  contract,  and  being  above  10/.  was 
within  the  statute,  and  no  sufficient  transfer  and  acceptance  to  bring  it 
within  the  exception  in  the  17th  clause,  and  that  to  satisfy  the  exception 
there  must  be  an  actual  transfer  and  acceptance  of  the  goods,  or  part 
thereof  (^). 

(x)  See  Lord  Ellenborough's  observations  upon  this  point,  in  Hinde  v.  Whitehovse;  and  .see  Heyman  v. 
Neal,  2  Camp.  337;  12  Ves.  jun.  466.     This  is  now  so  settled;  K'.nworlhy  v.  Scholefield,^  2  B.  &  C.  945. 

iy)   Towers  v.  Osborne,  Str.  506.  («)   Groves  v.  Buck,  3  M.  &.  S.  178. 

(a)  Clayton  v.  Andrews,  4  Bur.  2101. 

(6)  Alex'inder  v.  Comber,  1  H.  B.  20.  Rondeau  v.  Wyatt,  2  H.  B.  63.  [Bennett  v.  Hull,  10  Johns.  304.] 
Cooper  V.  Elslon,  7  T.  R.  14.  Although  the  principle  has  in  previous  cases  been  laid  down  to  that  extent. 
See  Str.  406;  2   Bur.  2101. 

(c)  Cooper  V.  Elson,  7  T.  R.  14.     [Newman  v.  Morris,  4  Har.  &   M'Hen.  421.] 

(d)  Garbutl  V.  Watson,^  5  B.  &  A.  613.  So  an  agreement  to  furnish  chimney-pieces  at  certain  prices, 
and  "to  finish  them  in  a  tradesmanlike  manner,"  was  held  to  be  a  contract  for  the  sale  of  goods  requiring 
no  stamp,  and  something  remaining  to  be  done  before  delivery  made  no  difference.  Hughes  v.  Breeds,^  2 
C.  &  P.  l.W. 

(e)  Cobhold  V.  Caston,*  1   Bing.  399.  (/)  Latham  v.  Barber,  6  T.  R.  67. 

Ig)  Baldney  v.  Parker,  id.  ix.  16;  3  B.  &  C.  37;  3  D.  &,  R.  220.  Where  goods  were  made  to  defend- 
ant's order,  and  he  took  away  some  part;  held  tliiit  it  was  not  a  sufficient  acceptance  of  the  goods  within 
the  statute,  and  that  the  plaintiff  could  not  recover  on  the  count  for  goods  sold  and  delivered.  Thompson 
V.  Maceroni,^  3  B.  &.  Cr.  1;  4  D.  and  R.  619.     The  traveller  of  A.  &  Co.  in  London,  having  called    upon  B. 

(])  [Simonds  v.  Catlin,  2  Caincs'  Rep.  64.     Jackson  v.  Catlin,  2  Johns.  Rep.  248.     8  Johns.  Rep.  520.] 
'Eng.  Com.  Law  Reps.  ix.  286.    2jd.  vii.  249.    3/(/.  xii.  71.    *Id.  vii.  358.    ^Jd.  x.  3. 
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Shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same. —  Part  for 
The  sale  of  a  mare  for  20/.  to  be  returned  if  in  foal,  and  part  of  the  price  to  acceptance, 
be  paid  back,  is  an  entire  and  conditional  contract,  and  the  acceptance  in 
the  first  instance  takes  the  case  out  of  the  statute  (A).  Where  the  goods  are 
ponderous,  a  constructive  delivery  is  sufficient;  as  where  the  vendor  deli- 
vers to  the  vendee  the  key  of  the  place  where  the  goods  are  deposited  (^); 
or  the  muniments  of  a  ship  (^);  or  the  vendee  comes  the  next  day  and  sees 
the  goods  weighed  off  (/);  or  sells  part  of  the  commodity  sol'd  to  another, 
who  removes  it  (w^). 

But  an  actual  delivery  and  acceptance  of  part  of  the  goods  takes  the  case 
out  of  the  statute;  as  where  the  vendee,  having  purchased  a  quantity  of 
balsam  of  Peru  for  200/.,  sent  an  agent  wiih  baskets  for  part  of  it,  which 
was  delivered  {n).  And  if  the  purchaser  take  a  sample,  which  is  to  be 
considered  as  part  of  the  commodity  contracted  for,  and  not  as  a  mere  spe- 
cimen, it  is  a  part-acceptance  within  tlie  statute  (o). 

Where  goods  were  ordered  by  parol  at  ll5.  per  pound,  and  were  sent  to 
the  vendee,  who  opened  the  bale,  but  sent  them  back  with  a  letter, 
alleging  that  they  were  not  worth  Qs.  per  pound,  it  was  held  to  be  no 
acceptance  [p)  (1).  ^Whether  there  has  been  an  acceptance  or  not  by  the  *489 
vendee,  is  in  many  instances  a  question  of  fact  for  the  jury;  the  sale  by  the 
vendee  of  part  of  the  conmiodity  so'd,  is  evidence  of  an  acce[)tance  for  their 
consideration  {q). 

A  delivery  to  an  agent  (r)  appointed  by  the  vendee,  as,  for  instance,  a 
carrier,  has  been  held  to  be  an  acceptance  within  the  statute  (A);  although 

in  the  country  for  orders,  B.  gave  an  absolute  order  for  a  quantity  of  cream  of  tartar,  and  offered  to  take  a 
quantity  of  lac  dye,  at  a  certain  price;  tlie  traveller  said  the  price  was  too  low,  but  that  he  would  write  to 
his  principals,  and  if  B.  did  not  hear  from  them  in  one  or  two  days,  he  might  consider  that  his  offer  was 
accepted.  A.  Sc  Co.  never  wrore  to  B.  but  sent  all  tlie  goods;  held,  that  this  was  not  a  joint  order  for  thern 
all,  so  as  to  make  the  acceptance  of  the  cream  of  tartar  the  acceptance  of  the  lac  dye  also,  vvilliin  29  Car. 
2,  c.  3,  s.  17.  Price  v.  Lea,^  I  B.  &  C.  156.  See  Hodgson  v.  Le  Bret,  1  Camp.  233.  Anderson  v.  Scott,  n. 
Iliid.  In  the  latter  case,  the  plaintiff  having  selected  several  [lipes  of  wine  in  the  defendant's  cellar,  and 
agreed  for  the  purchase,  cut  off  the  spills  or  pegs  by  which  the  wine  is  tasted,  and  the  defendant's  clerk 
marked  the  plaintiff's  initials  on  the  casks;  held  lo  be  a  sufficient  delivery.  Where  a  joint  order  is  given 
for  several  classes  of  goods,  the  acceptance  of  one  class  is  a  part-acceptance  of  the  whole.  Elliottv.  Thomas, 
3  M.  .fe  W.  170. 

(h)    Williams  v.  Burgess,  2  P.  &  D.  422. 

(j)  Searle  v.  Keeves,  2  Esp.  C.  598.  Peckerley  v.  Appleby,  Com.  354.  Colt  v.  Neihersoll,  2  P.  Wins.  308. 
[Wilkes  V.  Ferris,  5  Johns.  335.    Hunn  v.  Browne,  2  Caines'  Rep.  44.    Leednrt  v.  Phillips,  1  Yeate?,  529 j. 

(k)  1   Atk.  171.  (/)  Simon  v.  Motivos,  3  Burr.  1921;  1  Bl.  598. 

(m)  Chaplin  v.   Rogers,  1   East,  192, 

{n)  Descard  v.  Bond,  cor.  Lord  Hardwicke,  7  Geo.  2.  But  where  goods  of  the  value  of  144Z.  are  made 
to  order,  and  remain  in  the  possession  of  the  vendor  at  the  request  of  the  vendee,  with  the  exception  of  a 
small  part  which  the  latter  takes  away,  this  is  no  acceptance  of  the  residue.   Thompson  v.  Maceroni,^^  B.  &.  C.  1. 

(o)  Hinde  v.  Whitehouse,  7  East,  558.  KUnitz  v.  Surrey,  5  Esp.  C.  2G7.  Taker  v.  West,^  Holt's  C.  178. 
Cooper  V.  Elston,  7  T.  R.  14. 

(p)  Kent  V.  Htiskisson,  3  B.  &,  P.  233. 

(q)  Chnplin  v.  Rogers,  1  East,  192. 

(r)  Where  the  purchaser  of  two  horses  desired  the  vendor  to  keep  them  in  his  possession  at  livery,  and 
the  vendee  in  cons>  quence  removed  them  from  one  stable  into  another;  it  was  held  that  the  vendor  himself 
might  be  considered  as  the  agent  of  the  vendee.  Elmore  v.  Slone,  1  Taunt.  458.  Where,  upon  the  sale  of 
a  hogshead  of  wine  in  the  London  dock  warehouses,  a  delivery  order  only  was  given,  but  no  contract  in 
writing;  held,  that  although  the  London  Dock  Company  might  be  bound,  when  required,  to  hold  the  goods 
on  account  of  the  vendee,  yet  having  originally  iield  it  as  the  agents  of  the  vendors,  there  could  be  no 
acceptance  by  the  vendee  until  the  company  accepted  the  order  for  delivery,  and  thereby  assented  to  hold 
the  wine  as  agents  of  the  vendee.  Sen(a/Z  v.  5«rn,-«  3  B.  &  Cr.  423;  5D.  &,R.  284;  [and  remarks  of  Bavlcv 
J.,  3  B.  &  A.  324.5]  ■'    •^' 

A,  agreed  to  purchase  a  horse  from  B.  for  ready  money,  and  to  take  him  within  a  time  agreed  upon. 
About  the  expiration  of  that  time  A.  rode  the  horse,  and  gave  directions  as  to  its  treatment,  t&c;    but 


(1)  {Outwnter  v.  Dodge  and  Green,  7  Cow.  85.) 
(A)  (See  Outwater  v.  Dodge,  6  Wend.  397.) 

lEng.  Com.  Law  Reps.  viii.  48.     ^Id.  x.  3.     a/cZ.  iii.  66.     *Id.  x.  138.     ^Id.  v.  305. 


489  FRAUDS,  STATUTE  OF,  SEC.  17. 


i 


by  requiring  an  acceptance  of  the  goods,  as  well  as  an  actual  receipt  of 
them,  the  Legislature  seems  to  have  intended  sonne  actual  assent  by  the 
principal  beyond  that  constructive  assent  which  may  be  inferred  from  mere 
delivery  to  an  agent  {s).  But  in  later  cases  this  doctrine  has  been  overruled; 
and  the  rule  is,  that  so  long  as  the  buyer  continues  to  have  a  right  to  object 
either  to  the  quantity  or  quality  of  the  goods,  there  can  be  no  acceptance  of 
the  goods  (/);  and  that  so  long  as  the  seller  retains  a  lien  on  the  goods, 
tliere  can  be  no  receiving  of  them  within  the  statute  by  the  vendee  {u). 
A  dealer  in  London,  in  the  habit  of  delivering  goods  at  a  wharf  in  London, 
delivered  a  parcel  at  the  wharf  on  a  parol  order,  and  the  goods  having  been 
lost,  it  was  held  that  the  vendee  could  not  recover  {x).  Again,  where  a 
verbal  order  was  given  to  the  agent  of  the  vendor  for  goods,  which  were  toj 
remain  in  the  possession  of  the  vendor  till  called  for,  and  the  agent  mea 
sured  the  goods,  and  set  them  apart,  it  was  held  that  there  was  no  accept- 
ance within  the  statute  (3/). 
*'490  *In  order  to  satisfy  the  statute  there  must  be  a  delivery  of  the  goods  with 
intent  to  vest  the  right  of  possession  in  the  vendee,  and  there  must  be  an 
actual  acceptance  by  the  latter  with  intent  to  take  possession  as  owner  (z).. 
Where  the  law  can  pronounce  on  the  facts  of  the  case,  whether  they  con- 
stitute an  acceptance  within  the  statute,  the  question  is  of  course  a  question 
of  law  (a);  but  in  other  cases  the  question  of  law  may  depend  upon  the 

requested  that  itmiaht  remain  in  l?.'s  possession  for  a  further  time,  at  the  expiration  of  which  he  promised 
to  fetch  it  away,  and  pay  the  price;  to  tliis  B.  assented.  The  horse  died  before  A.  paid  the  price  or  took  it 
away;  held,  that  there  was  no  acceptance  of  the  horse  witliin  the  meaning  of  the  Statute  of  Frauds.  Tempest 
V.  Fitzgerald,^  3  B.  cSt  A.  680.  A  horse  was  sold  liy  verbal  contract,  but  no  time  was  fixed  for  the  payment 
of  the  price.  The  iiorse  was  to  remain  with  tlie  vendors  for  twenty  days,  without  any  charge  to  the  vendee; 
at  tiiat  time  the  horse  was  sent  to  grass  by  the  direction  of  vendee,  and,  by  his  desire,  entered  as  the  horse 
of  one  of  the  vendors.  Held,  that  there  was  no  acceptance  of  the  horse  by  the  vendee.  Carter  v,  Toussaint,^ 
5  B.  &.  A.  855.  Where  a  vendee  verbally  agreed  at  a  public  market  with  the  agent  of  the  vendor  to  pur- 
chase twelve  bushels  of  tares  (then  in  vendor's  possession,  constituting  part  of  a  larger  quantity  in  bulk),  to 
remain  -in  vendor's  possession  till  called  for,  and  the  agent  on  his  return  home  measured  the  twelve  bushels, 
and  set  them  apart  for  the  vendor;  held,  that  this  did  not  amount  to  an  acceptance  by  the  latter,  so  as  to  take 
the  case  out  of  the  statute.     Hoicev.  Palmer,^  3B.  &  A.  321. 

(a)  Hart  s.Saltley,  3  Camp.  528,  where  it  was  held  at  Nisi  Frius,  that  a  delivery  on  a  parol  order  to  a 
carrier  who  had  been  in  the  habit  of  carrying  goods  from  the  vendor  to  the  vendee,  was  a  delivery  to  the 
vendee.  See  also  DuitQn  v.  Solomonson,  3  B.  &  P.  583;  Dawes  v.  Peck,  8  T.  R.  330;  [and  Mr.  Howe's  note 
to  Hurt  v.  Satllry.] 

(<)  Hoioe  V.  Palmer, 3  B.  &  A.  32];  infra,  note  (j/);  Hanson  v.  Annitage,*  5  B.  &  A.  557. 

(a)  Baldney  v.  Parker,^  3  B.  &,  C.  37;  svpra,  488.  Carter  v.  Toussaint,  5B.&  A.  855;  supra,  note  (r).  And 
see  Tempest  v.  Fitzgerald,^  3  B  &.  A.  680;  supra,  note  (r). 

(x)  Hanson  v.  Annitage,*  5  B.  &  A.  557. 

(y)  Howe  v.  Palmer,^  3  B.  &  A.  321.  And  see  Astey  v.  Emery,  4  M.  «&,  S.  262.  Anderson  v.  Hodgson,  5 
Price,  G30.  Where  goods  bought  abroad  were  delivered  at  a  foreign  port  on  board  a  ship  chartered  by  the 
purchaser,  it  was  held  to  be  no  acceptance.     Acebal  v.  Levy,^  20  Bing.  376;  4  M.  &.  S. 2 1 7. 

(?)  Phillips  v.  Bistolli,'' 2  B.  &  C.  513.  Bulk  samples  were  sent  by  coach  pursuant  to  contract,  the  defend- 
ant returned  them  as  not  answering  tlie  samples  by  which  he  bought;  the  jury  found  that  they  did  answer 
the  samples,  but  the  Court  held  that  there  was  no  acceptance.  Johnson  v.  Dodgson,  2  M.  &  W.  663.  The 
use  of  more  than  was  necessary  for  ascertaining  the  quality  of  goods  does  not  amount  to  an  acceptance. 
Elliott  V.  Thomas,  3  M.  &  W.  170. 

Where  the  defendant  ordered  u  machine  to  be  made  without  stipulation  as  to  price,  and  paid  money  on 
account  when  he  saw  it  finished,  admitted  that  it  was  made  to  order,  requested  the  plaintiff  to  send  it  home, 
and  aflerward.s  (the  maker  having  refused  to  deliver  the  machine  without  receiving  the  full  amount,  and 
having  directed  his  attorney  to  proceed)  said  that  he  would  endeavour  to  arrange  it'  they  would  give  him 
time,  it  was  held  to  be  a  sufficient  acceptance  to  enable  the  plaintifFd  to  recover  for  goods  bargained  and  sold. 
Elliot  V.  Pyhus,^  10  Bing.  512;  4  M.  &.  S.  389. 

A.  employed  B.  to  make  a  wagon,  and  before  it  was  finished  (i\r\\>\oyGA  a  workman  to  fix  upon  it  some  iron- 
work and  a  tilt,  and  it  was  held  that  this  did  not  amount  to  an  acceptance.  Maberly  v.  Sh-eppard,^  10  Bing. 
99.     But  per  Tindal,  C.  J.,  it  might  have  been  otherwise  if,  at  the  time,  the  wagon  had  been  finished. 

(a)   Vide  Vol.  I.  tit.  Law  and  Fact. 

'Eng.  Com.  Law  Reps.  V.  419.    ^M  vii.  280.     3/<Z.  v.  303.    4/rf.  yii.  191.    ^Id.w.U.    6/(f.  xxv.  170. 
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conclusion  of  the  jury,  whether  there  has  or  not  been  a  delivery  and  accept- 
ance in  point  of  fact  (6)  (1). 

'J'he  detaining  goods  sent  for  approval,  beyond  areasonabte  lime,  affords 
a  p  resumption  ot  acceptance  (c). 

Or  giving  something  in  earnest  to  hind  the  bargain,  or  in  part  pay-  Earnest. 
ment. — The  putting  a  shilling  into  the  hand  of  the  servant  of  the  vendor, 
which  is  immediately  returned,  is  not  sufficient  {d). 

Some  note  or  memorandum. — It  is  sufficient  if  a  contract  can  be  collect-  Note  or 
ed  from  several  different  and  separate  documents,  if  they  can  be  sufficiently  memoran- 
connected  (e).     A  bill  of  parcels,  in  which  the  vendor's  name  is  printed, ^"'"" 
may  be  connected  with  a  subsequent  letter  written  by  the  vendor  to  the 
vendee  {f).     So  an  order  for  goods,  written  and  signed  by  the  vendor  in  a 
*book  of  the  vendee's,  but  not  naming  the  latter,  may  be  connected  with     *491 
a  letter  written  by  the  vendor  to  his  agent,  mentioning  the  name  of  the  ven- 
dee [g)\,  but  where  the  letter,  subsequently  written  by  the  vendee,  recognized 

(6)  Blenkinsop  v.  Clayton,^  7  Taunt.  597.  Where  an  article  was  sold  at  an  auction,  by  the  conditions  of 
which  the  purcliaser  was  to  pay  30  per  cent,  on  the  price,  on  being-  declared  the  highest  bidder,  and  the 
residue  before  tlie  goods  were  removed,  and  an  article  was  knocked  down  to  A.  as  the  liighrst  bidder,  and 
delivered  to  him  immediately,  and  after  it  had  remained  in  his  hands  for  a  few  minutes,  lie  said  he  had 
mistaken  the  prire,  and  refused  to  keep  it,  it  was  held  to  be  a  question  of  fact  for  the  jury  whether  there  had 
been  a  delivery  by  the  seller,  and  an  acceptance  by  the  buyer,  with  intent  to  transfer  ihe  right  of  possession. 
Phillips  V.  Bistolli,^  2  B.  &  C.  511.  Choplin  v.  Rogers,  I  Kast,  1!)4.  On  an  action  for  goods  sold  and 
delivered,  the  defendant,  alter  a  parol  purchase  of  a  stack  of  hay,  sold  part  of  it  to  a  third  person,  by  whom 
it  was  taken  away  without  the  vendor's  approbation;  it  was  lefi  by  Ilolham,  B.  to  the  jury,  to  say  whether 
there  had  been  an  acceptance  by  the  delendant.  After  a  verdict  for  the  plaintiff,  on  a  motion  for  a  new  trial, 
one  ground  of  which  was  that  the  judge  had  left  matter  of  law  as  a  fiet  for  the  jury,  a  new  trial  was  refused; 
and  Lord  Kenyon  and  the  rest  of  the  Court  held  that  the  specific  finding  by  the  jury,  that  there  was  an 
acceptance,  put  an  end  to  the  question  of  law.  But  what  constitutes  an  acceptance  is  frequently  a  question 
of  law.  Tlius  in  Hinds  v.  Whilehouse  (7  East,  558)  it  was  held,  that  the  accepting  of  samples  of  sugar 
delivered  as  part  of  the  property  purchased  at  an  auction,  was  a  sufficient  acceptance  in  point  of  law. 

(c)  Coleman  v.  Gibson,  1  Mo.  &  R.  168.  {d)  Blenkinsop  v.  Clayton,^  7  Taunt.  597. 

(e)  Infra,  4.93. 

(/)  Satinderson  v.  Jackson,  2  B.  &  P.  238;  supra,  483.  The  purchaser  of  a  hundred  sacks  of  good  English 
seconds  flour,  at  45s.  a  sack,  wrote  to  the  vendors  as  follows  :  "  I  hereby  give  you  notice,  that  the  corn 
you  delivered  to  me  in  part  perlormancc  of  my  contract  with  you  for  lUO  sacks  of  good  English  seconds 
flour,  at  45s.  per  sack,  is  of  so  bud  a  quality  that  I  cannot  sell  it,  or  make  it  into  saleable  bread;  the  sacks  of 
flnur  are  at  my  shop,  and  you  will  send  for  them,  otherwise  I  shall  commence  an  action."  To  which  the 
vendors  answered  by  their  attorney,  "  Messrs.  L.  and  L.  consider  they  have  performed  their  contract  svilh 
you  as  far  as  it  has  gone,  and  are  ready  to  complete  the  remainder;  and  unless  the  flour  is  paid  for  at  the 
expiration  of  one  month,  proceedings  will  be  taken  for  the  amount;"  held,  that  a  jury  was  warranted  in 
concluding  that  the  contract  mentioned  in  the  vendor's  answer  was  the  same  as  that  particularized  in  the 
purchaser's  letter,  and  that  therefore  the  two  writings  constituted  a  sufficient  memorandum  of  the  con- 
tract, under  the  17lh  sect,  of  the  statute.  Cobbold  v.  Casfon,^  1  Bing.  399.  And  see  Jackson  v.  Lotce,  infra,* 
note  (jw).  (g)  Allen  \.  Bennett,  3  Ta\.ml.]&3, 

(1)  [Though  a  virtual  or  constructive  delivery  may  be  tantamount  to  an  actual  one,  yet  Ihe  circumstances, 
which  are  to  be  held  tantamount,  must  be  so  strong  and  unequivocal  as  to  leave  no  doubt  of  the  intent  of  the 
parties. 

An  agreement  with  the  vendor  about  the  storage  of  goods,  and  the  delivery  by  him  of  the  export  entry  to 
the  agent  of  the  vendee,  were  held  not  to  be  sufficiently  certain  to  amount  to  a  constructive  delivery  or  to 
afford  an  in  licium  of  ownership.  Bailey  et  al.  v.  Ogden,  3  Johns.  399.  Where  the  defendant  agreed  to 
purchase  of  the  plaintiff  a  quantity  of  bagging,  after  which  he  was  told  that  it  remained  in  the  plaintiff's 
store,  at  his  risk,  whereupon  he  ordered  and  had  some  of  it  turned  out,  which  he  afterwards  returned,  and  then 
refused  to  take  any  part  of  it — it  was  held  that  this  was  not  a  sufficient  delivery  within  the  statute.  Jackson 
V.  Watts,  1  M'Cord,  288.  If  a  contract  for  the  sale  of  goods,  to  be  delivered  within  a  certain  time,  be 
within  the  statute, — a  delivery  and  acceptance  of  a  part  of  the  goods,  after  the  expiration  of  the  stipulated 
time,  will  not  take  the  contract  out  of  the  statute  as  to  the  remainder,    Semb.  Damon  v.  Osborn,  1  Pick.  480. 

If  the  vendor  give  the  vendee  an  order  on  a  third  person,  who  has  possession  of  the  goods,  for  their  deli- 
very, it  is  sufficient  to  take  the  case  out  of  the  statute.  Hollingsworth  v.  Napier,  3  Caines'  Rep.  185.  See 
also  Wilkes  v.  Ferris,  5  Johns.  335. 

Where,  on  a  sale  of  cattle  no  earnest  money  was  paid,  nor  any  memorandum  in  writing  made,  and  the 
cattle  were  to  remain  in  the  vendor's  possession,  at  the  vendee's  risk,  until  he  c.illed  lor  them,  and  the 
vendee  afterwards  came  and  took  away  the  cattle,  without  saying  anything  to  the  vendor — it  was  held  that 
there  was  a  sufficient  delivery  within  the  statute.     Vincent  v.  Germond,  11  Johns.  283.] 
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the  order,  but  at  the  same  time  insisted  that  the  terms  of  it  had  not  been 
performed,  inasmuch  as  the  goods  had  not  been  dehvered  in  time,  it  was 
held  that  it  could  not  establish  a  previous  defective  memorandum  (A).  And 
it  was  held  that  parol  evidence  was  inadmissible  to  show  that  there  had 
been  no  stipulation  as  to  time  (i)  (A)  (1). 

A  material  alteration  of  a  written  agreement  by  an  oral  one,  suhsti- 
tutino-  another  day  as  the  last  of  a  period  within  which  goods  were  to  be 
delivered,  is  not  binding  (k). 

Bargain.  If  I  he  said  bargain  be  made  or  signed. — It  lias  been  held,  that  the  word 
baro-ain,  as  used  in  this  clause,  does  not  render  so  strict  a  statement  of  the 
constituent  and  essential  members  of  the  contract  necessary,  as  the  word 
agreement  does  imder  \he  founh  section:  a  memorandum  is  sufficient  to 
bmd  the  defendant  as  the  vendee,  although  it  does  not  express  the  con- 
sideration for  the  promise  (/),  except  by  implication  from  the  [)romise  itself: 
but  the  note  must  express  the  names  of  both  the  contracting  parties,  and 
the  price  (m);  and  therefore  a  note  signed  by  the  vendor  of  goods,  but  not 
^.         mentioning  the  buyer's  name,  is  insutficient  {n). 

r,.      ,7         *Made  or  sisrned  (o)  by  the  parties.  —  A  bill  of  parcels,  in  whicli  the  ven- 

Signed  by     ,      ,  ■.,,'••  a-    •  i  •  •       •  .     v.-    j 

the  parties,  dor's  name  \s  printed,  is,  it  seems,  a  snmcient  making  or  signing  to  bma 

{h)  Cooper  V.  Smith,  15  East,  103.  So  where  the  letter  stnted  the  goods  had  not  arrived,  and  that  if  they 
did  not  arrive  in  a  few  days,  the  defendant  (the  alleged  vendee)  must  get  some  elsewhere.  Richards  v.  Porter.} 
6  B.  &-  C.  437.     See  Jackson  s.Lowe,^  1  Bing.  9. 

(?)   Cooper  V.  Smith,  15  East,  103. 

(k)  Stead  v.  Dawber,  2  P.  &  D.  447.  Where  the  written  contract  stated  a  time  and  place  for  the  delivery 
of  goods,  held  that  an  alteration  as  to  the  time,  to  be  binding,  must  be  in  writing.  Marshall  v.  Lynn,  6  M.  & 
W.  100;  overruling  Caff  v.  Penv,  1  M.  &  Seivv.  21. 

(l)  Egerlon  v.  Matthews,  6  East,  307,  and  Mr.  Day's  note.  But  there  the  consideration  did  appear  by 
necessary  inference.      Vide  supra,  483. 

(/n)  A  memorandum  given  by  the  buyer  assenting  to  take  a  horse  if  it  turned  out  to  be  of  the  age  repre- 
sented, but  which  was  silent  as  to  price;  held  insufficient.  Elmore  v.  Kingscote,^  5  B.  &  C.  .')83.  In  the 
case  of  Kain  v.  OZt/,-*  2  B.  &  C.  627,  which  was  one  of  contract  for  the  sale  ol  a  ship,  the  Court  seem  to  have 
been  of  opinion  that  the  contract  was  imperfect,  because  it  did  not  mention  the  price,  and  that  the  defect  was 
not  supplied  by  any  extrinsic  proof;  for  though  the  bill  of  s:ile  mentioned  the  price,  il  did  not  mention  any  pre- 
vious contractor  agreement.  In  an  action  by  the  vendie  of  goods  against  the  vendor,  for  breach  of  contrLict,  a 
letter  written  by  the  plaintiff  stutingthe  terms  of  contract,  coupled  with  an  answer  written  by  the  defendant's 
attorney,  insisting  that  the  contract  has  been  performed  pro  tunto,  is  sufficient  evidence  of  the  contract. 
Jarkson  \.  Lowe,'^  1  Bing.  9. 

Il  seems,  however,  tliat  the  rule  as  to  price  is  subject  to  this  distinction  and  question,  viz.:  whether  the 
omission  be  according  to  the  intention  of  the  parties  to  stipulate  for  a  reasonable  price,  or  be  an  imperfection 
in  the  statement  of  the  contract,  which  in  the  latter  case  would  be  insufficient,  whilst  in  the  former,  an  inten- 
tion to  contract  for  a  reasonable  price  may  be  presumed.  IIo:idley  w.  M'Laine.,^  10  Bing.  482;  4  M.  &  S.  340. 
In  Acchelv.  Levy,^  iO  Bing.  382,  a  further  distinction  was  made  in  the  latter  case,  between  an  executed  and 
an  earecu/ory  contract;  this,  however,  does  not  seem  to  be  warranted  by  Hoadley  v.  M'Laine. 

(n)  Champion  v.  Plummer,  1  N.  R.  252;  vide  supra,  483. 

(0)  A  signature  in  pencil  is,  it  seems,  sufficient.  Geary  v.  Physic,"^  5  B.  &  C.  234.  Note,  that  that  was  the 
case  of  an  indorsement  of  a  bill  of  exchange. 

(A)  (A  note  or  memorandum  of  sale  within  the  Statute  of  Frauds  and  Perjuries,  must  state  expressly,  or  by 
reference,  the  subject  of  sale,  the  terms  and  the  pnrties  with  such  certainty  as  to  furnish  evidence  of  a  com- 
plete agreement.     Nichols  v.  Johnson,  10  Day,  192.) 

(1)  [A  memorandum  of  a  contract  for  the  sale  of  a  certain  number  of  bales  of  cotton,  at  a  certain  price 
per  pound,  was  held  to  be  sufficient,  though  it  did  not  specify  the  weight  of  the  bales,  nor  refer  to  any  in- 
voice by  which  the  weight  might  be  ascertained.  Penniman  v.  Hartshorn  Sf  nl.  13  Mass.  Rep.  87.  Where 
a  common  bill  of  parcels  is  given,  at  or  after  the  purchase  of  goods,  it  does  not  preclude  cither  party  from 
resorting  to  other  evidence  to  prove  the  contract.  Bradford  v.  Manly,  13  Mass.  Rep.  133.  If  after  a  parol 
contract  for  the  sale  of  goods,  the  vendor  deliver  to  the  vendee  a  bill  of  parcels,  it  will  be  a  sufficient  memo- 
randum in  writing  to  take  the  case  out  of  the  statute — and  if  the  contract  originally  made  differ  from  that 
proved  by  the  bill  of  parcels,  it  will  be  of  no  eflect.  Whitwell  Sf  al.  v.  Wyer  Sf  al.  II  Mass.  Rep.  6.  The 
f)rm  of  the  memorandum  is  not  material;  but  it  must  state  the  contract  with  reasonable  certainty,  so  that 
the  substance  of  it  can  be  understood  from  the  writing  itself,  without  recourse  to  pirol  proof.  Bailey  rf-  al. 
v.  O^c/cn,  3  Johns.  399.] 

lEng.  Com.  Law  Reps.  xiii.  229.     ^Id.  viii.  222.     3/(f.  xii.  .327.     *Id.  ix.  205.     ^Id.  xxv.  208.     ejd.  xxv.  170. 
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the  vendor  (jy),  as  a  signing  by  him.  But  at  all  events  a  letter  subsequent- 
ly written  to  the  vendee,  admitting  a  contract,  may  be  connected  with  the 
bill  of  parcels,  to  take  the  case  out  of  the  statute  (5^).  So  in  Schneider  v. 
Norris,  (r),  where  the  name  of  the  vendor  (the  defendant)  in  the  bill  of  par- 
cels was  printed,  but  the  defendant  had  written  the  vendee's  name  upon  it, 
it  was  held  to  be  a  sufficient  signature.  An  agreement,  beginning  "  I,  ^. 
B.  agree  to  sell,"  although  not  otherwise  signed  by  the  party,  is  sufficient 
to  bind  the  vendor  (*)  (1)  (A). 

By  the  parties /o  be  charged. — It  is  sufficient  if  the  memorandum  be  Signature, 
signed   by  the  defendant,  the  vendor;  though  it  was  not  signed  by  the 
plaintiff,  the  vendee;  and  although  it  could  not  have  been  enforced  against 
the  latter  (i)  (2). 

A  memorandum  signed  only  with  the  initials  of  the  vendor,  tlie  name  of 
the  vendor  nowhere  appearina:,  is  not  sufficient  («). 

Or  their  agents  thereunto  lawfully  authorized. — A  broker  is  an  agent  By  agent, 
for  both  parties,  and  they  are  bound  by  the  contract  which  he  makes,  of 
which  the  bought-and-sold  notes  and  his  book  are  evidence  [v)  (B),     The 
authority  of  an  agent  who  makes  a  contract  in  writing  may  be  conferred 
{x)  or  ratified  {y)  orally. 

In  the  case  of  sales  by  auction,  it  seems  to  be  now  settled  that  the  auc- 
tioneer is  an  agent  lawfully  authorized  by  the  buyer  to  sign  a  contract  for 
him  (z),  though  it  is  otherwise  where  the  auctioneer  himself  brings  the 
action  («).     The  authority  in  such  case  is  given  by  bidding  aloud;  and 

(/))  Saunderson  v.JacJcson,  2  B.  &  P.  238.  Note,  in  this  case  a  letter  referring  to  the  contract  was  after- 
wards written  by  the  vendor  to  tlie  vendee;  and  note  also,  liiat  the  vendee's  name  appeared  in  the  bill  of  par- 
cels.    See  1  N.  R.  154. 

(q)  Ibid.  In  Schneider  v.  Norris,  2  M.  &S.  286,  Dampier,  J.  intimated  that  in  the  case  of  Saunderson  v. 
Jackson,  tiie  case  was  taken  out  of  the  operation  of  the  stttute  by  the  subsequent  letter  only. 

(r)  2  M.  &  S.  286.  (s)  Knight  v.  Crockford,  I  Esp.  C.  190. 

(0  Allen  V.  Bennett,  3  Taunt.  1  69;  supra,  485. 

(w)  Jacob  V.  Kirk,  2  M.  &.  R.  221. 

(«)  Htyman  v.  Neale,  2  Cump.  337;  Rucker  v.  Cammeyer,  1  Esp.  C.  105;  [Merrill  v.  Mason,  12  Johns.  102. 
14  ib.  484.]  Copies  of  an  unsigned  entry  in  the  broker's  book  delivered  to  each  party,  held  sufficient.  Goom 
V.  AJlalo,^  6  B.  &-  Cr.  117.     Vide  infra,  493,  and  tit.  Vendor  and  Vendee. 

{x)  Acabel  v.  Levy,'^  10  Bing.  378.  (y)  Maclean  v.  Dunn,^  4  Bing.  722. 

\z)  Emmerson  v,  Heelis,  2  Taunt.  38;  Hinde  v.  Whitehovse,  7  East,  558;  Simon  v.  Motivos,  1  Bl.  599;  Ken- 
worthy  v.  Schojield*  2  B.  &  C.  945;  Phillimore  v.  Barry,  1  Camp.  513.  But  where  it  was  agreed  between  the 
owner  of  goods  and  his  creditor  that  the  price  of  goods  bought  by  the  latter  should  be  set  against  the  debt,  it 
was  held  that  the  creditor  was  not  bound  by  the  printed  conditions  of  sale,  that  purchasers  should  piiy  part 
of  the  price  at  the  sale,  and  the  rest  on  delivery.  Bartlelt  v.  Furnell,^  4  Ad.  &-  Ell.  792.  It  is  sufficient  if 
the  agent's  name  appear  in  the  contract;  as  where  the  auctioneer  signs  the  name  of  an  agent  employed  to 
purchase  lands.     Kemesy  v.  Proctor,  1  J.  &  W.  350;    White  v.  Proctor,  4  Taunt.  209. 

('/)  Where  an  auctioneer  wrote  down  the  defendant's  name,  by  his  authority,  opposite  to  the  lot  purchased; 
held,  that  in  an  action  brought  in  the  name  of  the  auctioT.eer,  the  entry  in  such  book  was  not  sufficient  to 
take  the  case  out  of  I  he  statute.  Farebrolher  v.  Simmons,^  5  B.  &  A.  333.  [Davis  v.  Robertson,  1  Rep.  Com. 
Ct.  71.    M'Comb  v.  Wright,  4  Johns.  Ch.  Rep.  C59.} 

(1)  [An  entry  made  by  the  vendor,  in  a  memorandum  book,  of  the  name  of  the  vendee,  and  of  the  terms  of 
the  contract,  which  was  read  to  the  vendee's  agent  who  made  purchase,  and  assented  to  by  him  as  correct, 
was  held  to  be  insufficient — not  being  signed  by  the  party  to  be  charged,  or  by  his  agent.  Bailey  et  al.  v. 
Ogden,3  Johns.  399.  Query,  whether  the  vendor  is  bound  by  such  memorandum  so  that  the  vendee  could 
enforce  the  contract?  Ibid.  It  is  not  a  valid  objection  that  the  name  of  the  party  to  be  charged  is  written 
above  the  body  of  the  memorandum.  Penniman  v.  Hartshorn  et  al.  13  Mass.  Rep.  87.  A  memorandum 
of  a  contract  written  by  the  broker  employed  to  make  the  purchnse,  with  a  le;id  pencil,  in  his  menioiandum 
book,  in  the  presence  of  the  vendor — the  names  of  the  vendor  and  vendee,  and  the  terms  of  the  purchase,  being 
in  the  body  of  the  memorandum,  but  not  subscribed  by  the  parties — was  held  to  be  sufficient.  Merrit  Sg  al.Y. 
Clason,  12  Johns.  102 — affirmed  on  error,  14  Johns.  484.] 

(A)  (See  Sewall  v.  Fitch,  8  Vow.  215.) 

(2)  [l^enniman  v.  Hartshorn  S(  al.  per  Parker, C.  J.  13  Mass.  Rep.  62.  Merrill  Sf  al.  v.  Clason,  12  Johns.  102. 
14  ib.  484.     Douglas  v.  Spears,  2  Nott  &  M'Cord,  207,  ace.     See  Weightman  v.  Caldwell,  4  Wheat.  85.] 

(B)  {Russellv.  Nicoll,  3  Wend.  112.) 

>Eng.Com.LawReps.  xiii.  116.    2/(f,  xxv.  170.    3/ci.  xv.  129.    ild.ix.286.    ^icZ.  xxxi.  180.    e/t/.  vii.  120. 
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where  the  name  of  the  purchaser  of  different  lots  is  written  by  the  auc- 
tioneer opposite  to  the  different  articles  for  which  the  purchaser  is  the 
lijcrhost  bidder,  on  the  sale-bill,  the  memorandum  is  sufficient  to  satisfy  the 
*493  ^statute  (A)  (1).  So  where  the  auctioneer  wrote  the  initialsof  the  agent  of  the 
buyer's  name,  together  with  the  prices,  opposite  to  the  lots  purchased,  in 
the'  printed  catalogue,  and  the  principal  afterwards,  in  a  letter  to  the  agent, 
recognized  the  purchase  (c).  But  where  the  auctioneer  signs  the  name  of  a 
buyer  on  a  mere  catalogue  of  the  goods,  which  is  neither  connected  with 
nor  refers  to  the  conditions  of  sale,  which  are  read  at  the  time  of  sale,  it 
seems  that  this  is  not  a  memorandum  of  a  contract  of  sale  according  to  those 
condinoiis(af).  A  broker  is  the  agent  of  both  parlies.  Where  regular 
bousht-and-sold  notes  have  been  made  out,  they  are  the  proper  evidence  of 
the  contract  (e).  And  the  bought  note  alone  is  evidence  of  the  contract  for 
the  purchaser  (/).  If  the  bought-and-sold  notes  materially  differ  (^),  there 
is  no  contract  (A).  If  no  bonght-and-sold  notes  have  been  made  out,  the 
broker's  book  signed  by  him  will  be  evidence  of  the  contract  (/). 

Where  both  the  parties  had  agreed  that  A.  B.,  a  broker,  should  manage 
a  sale  between  them,  for  which  they  were  in  treaty,  and  the  vendee  some 
days  afterwards  informed  A.  B.  that  he  had  made  the  bargain,  and  desired 
hiin  to  put  down  the  terms,  which  Ji.  B.  accordingly  did,  and  then  sent 
a  sale-note  to  the  vendor,  and  the  vendee  did  not  return  the  note,  but  in  a 
conversation  with  A.  B.  some  days  afterwards  regretted  that  she  had  sold 
the  goods,  it  was  held  to  be  evidence  to  the  jury  of  authority  from  the 
vendor  to  Ji.  B.  [k).  But  although  the  owner  has  authorized  a  broker  to 
sell,  and  the  latter  has  made  a  verbal  contract  with  the  vendee,  the  owner 
may  revoke  his  authority  to  the  broker  at  any  time  before  the  sale-note  is 
made  out  (/). 

Where  the  agent  of  the  vendor  wrote  the  note  in  the  vendor's  order-book, 
in  the  presence  of  the  vendee,  although  he  afterwards,  at  the  desire  of  the 
vendee,  the  defendant,  read  it  over  to  him,  it  was  held  that  the  signature 
was  not  sufficient  (m)  (A);  and  it  has  been  held,  that  one  of  the  contracting 
parties  could  not  be  considered  as  the  agent  of  the  other,  although  the 
other  overlooked  him,  and  gave  him  directions  as  to  the  terjns  (?i).  Where 
the  traveller  of  the  vendor  having,  at  a  customer's  request,  signed  his  own 
name  to  the  memorandum  of  the  items  ordered  in  his  own  book,  it  was 

(fc)  Emmerson  v.  Heelis,  2  Taunt.  38;  Hinde  v.  Whitehouse,  7  East,  558;  Simon  v.  Motivos,  I  Bl.  599. 

(c)  Phillimore  v.  Barry,  1  Camp.  513. 

((f)  Hinde  v.  Whitehouse,  7  East,  558;  Kenworthy  v.  Schojield,^  2  B.  &  C.  945.  And  see  UUerton  v.  Rob. 
lins,^  1  A  &  E.  423. 

(0   Thornton  v.  Meux,^  M.  &  M.  43;  Goom  v.  AJlalo,'^  6  B.  &  C,  117. 

(/)  Hitwes  V.  Forster,  1  M.  &  R.  368.  If  the  vendor  insists  on  a  varianee  he  must  produce  the  sold  note. 
But  see  Smith  v.  Sparrow,^  2  C.  &  P.  544. 

(g-)  VVliere  the  broker  in  the  bought-and-sold  notes  described  the  sellers'  firm  as  A..  B.  and  C,  but  the 
firm  had  in  fact  iniknown  to  the  broker  been  changed  to  A.,  D.  and  £.,  it  was  held  that  the  latter  might 
sue,  the  defendant  suiFcring  no  prejudice  by  the  inistuke,  and  there  being  some  evidence  to  show  that  the 
defendant  recognized  the  subsistence  of  tlie  contract.    Michael  v.  Lapage,^  tJoll's  C.  253. 

(A)   Grant  v.  Fletcher,  5  B.  &  C.  436;  Thornton  v.  Meux,  M.  &  M.  43;  Bold  v.  Rayner,  1  M.  &  W.  343. 

(j)   Grant  v.  Fletcher,-'  5  B.  &  C.  43G;  Henderson  v.  Barnwall,  1  Y.  &.  J.  387. 

(A)  Chapman  v.  Partridge,  5  Esp.  C.  256.  Cor.  Mansfield,  C.J. 

{I)  i^/zr/nfr  V.  iZoi?nson,  2  Camp.  339,  n.  (m)   Cooler  v.  SmitA,  15  East,  1 03. 

(n)    Wright  V.  Dannah,  2  Camp.  303. 

(1)  {The  original  memorandum  made  by  the  auctioneer  must  be  produced,  if  in  existence:  A  copy  of  it 
is  not  evidence.    Dacis  v.  Robertxon,  1  Rep.  Con.  Ct.  71.} 

(A)  (A  memorandum  kept  by  a  clerk  of  a  vendor,  who  sells  goods  at  auction,  of  the  articles  sold,  and 
the  prices  bid  (or  them,  is  a  sufficient  note  in  writing  to  bind  the  vendee.     Frost  v.  Hdl,  3  Wend.  386.) 
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held  that,  in  the  absence  of  any  evidence  of  his  being  the  agent  of  the  ven- 
dor, it  was  not  sufficient  to  bind  him  (o). 

Where  the  defendant,  a  foreigner,  carried  on  business  in  this  country  by 
an  agent,  who  transacted  the  business  in  his  own  name,  it  v/as  held,  that 
the  defendant  having  authorized  the  agent  to  deal  for  him  in  that  name, 
it  did  not  lie  in  his  mouth  to  deny  that  the  agent's  name  inserted  by  the 
^broker  in  the  sold-note  was  his  own  name  of  business,  and  that  the  statute,  *494 
therefore,  was  sufficiently  complied  with;  and  that  he  remained  liable  on  the 
agent's  contracts  until  notice  given  to  the  world  of  his  revocation  of  the 
authority  (/?). 

It  was  held  also,  that  it  was  not  competent  to  him  to  show  that  in  the 
particular  trade,  by  custom,  a  party  may  reject  the  undisclosed  principal, 
and  look  to  the  agent  for  the  completion  of  the  contract  (g). 

FRAUDULENT  CONVEYANCE. 

According  to  the  general  rule  of  law,  a  man  may  not  only  dispose  of  his 
own  property  as  he  chooses,  where  there  are  no  claims  which  ought  in 
justice  to  be  satisfied  out  of  it,  but  even  where  such  claims  exist  he  may 
still  elect  which  of  his  creditors  he  will  satisfy  in  preference  to  others,  who 
have  not  by  any  legal  process  acquired  any  lien  (r)  upon  such  property,  or 
he  may  dispose  of  it  by  way  of  exchange  or  sale. 

Thus  far  the  law  permits;  but  it  would  be  contrary  to  the  first  principles 
of  natural  justice  and  considerations  of  policy  and  convenience  to  allow  a 
debtor  to  defeat  just  claims,  either  by  any  voluntary  transfer  of  his  property 
by  way  of  gift,  or  on  a  secret  trust  for  his  own  use.  And  therefore  the 
question  between  an  execution  creditor  and  one  who  claims  as  assignee 
from  the  debtor,  usually  is,  whether  the  transfer  was  frandnlent  as  against 
creditors  or  purchasers.  Fraud  in  such  cases  may  be  either  an  inference  of 
law  from  the  facts,  or  it  may  be  a  conclusion  of  fact  for  the  jury. 

Where  the  fraud  can  be  collected  from  the  instrument  itself,  or  from  the  Question  of 
deed  coupled  with  extrinsic  circumstances,  without  any  finding  by  the  jury  law,  when, 
as  to  the  intention  of  the  party  transferring,  it  is  a  question  of  law  arising 
upon  the  facts;  but  when  it  depends  on  the  real  intention  of  the  parties, 
that  intention  is  a  question  of  fact  for  the  jury  (A). 

A  voluntary  conveyance  of  land  without  valuable  consideration  is  fraud- 
ulent and  void,  as  against  a  subsequent  purchaser,  under  the  stat.  27  Eliz. 
c.  4,  without  any  finding  of  a  fraudulent  intention  (s),  and  though  he  had 
notice  of  the  prior  conveyance  (B). 

(o)  Graham  v.  Musson,^  5  B\ng.  N.  C.  603. 

( p)   Trueman  v.  Loder,  3  P.  &  D.  267.  (q)  Ibid. 

(r)  See  Holbird  v.  Anderson,  5  T.  B.  236;  Estwicke  v.  Caillaud,  5  T.  R.  240;  Nunn  v.  Wilsmore,  8  T. 
R.  521;  Pickstock  v.  Lyster,  3  M.  &  S.  371;  Meux  v.  Howell,  4  East,  1.  [See  Sturtevant  v.  Ballard,  9  Johns. 
337.    Smith  V.  Niel,  1  Hawks,  341 .] 

(s)  Doe  d.  Otleyv.  Manning,  9  East,  59,  where  the  authorities  on  this  subject  are  collected;  and  see  House 
V.  Bullock,  5  Co.  60.  But  although  a  purchaser  for  value  may  defeat  a  mere  voluntary  settlement,  even 
where  the  purchaser  had  notice;  yet  it  may  be  a  question  whether,  considering  the  inadequacy  of  the  price 
paid,  the  second  conveyance  was  not  in  effect  also  a  voluntary  settlement  contrived  for  the  purpose  of  get- 
ting rid  of  the  first.  Doe  d.  Parry  v.  James,  16  East,  212.  In  1772,  a  fourth  part  of  an  advowson  was 
conveyed  in  consideration  of  20s.;  held,  that  it  was  not  to  be  deemed  a  mere  formal  sum,  but  that,  coupled 
with  "faithful  service,"  might  have  been  at  the  time  an  adequate  consideration,  and  must  prevail  against  a 


(A)  (Where  it  was  attempted  to  impeach  a  conveyance  on  the  ground  of  fraud,  evidence  that  the  grantor 
inade  other  conveyances  about  the  same  time,  which  were  fraudulent,  was  held  to  be  admissible  to  prove 
his  fraudulent  design  in  the  case  on  trial.  But  it  would  not  affect  the  grantee,  unless  followed  up  by  evi- 
dence  of  his  participation  in  some  way  in  the  fraud.  Howe  v.  Read,  3  Fairfield,  515.  See  also  Jackson  v, 
Zimmerman,  12  Wend.  299.) 

(B)  (A  voluntary  conveyance,  not  actually  fraudulent  as  relates  to  the  grantee,  may  become  valid  by 
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But  the  question  under  the  star.  13  Eliz.  c.  5  (t),  is  usually  one  of  fact  for 

*495    *the  jury,  who  are  to  decide  on  the  question  of  intention,  whether  the  act 

was  a  bofid  fide  transaction,  or  was  a  trick  and  contrivance  to  defraud 

creditors  (A). 

Proof  of        It  has  been  held,  that  the  absolute  transfer  of  personal  chattels  without 

fraud,  con-  ^  delivery  of  possession,  is  not  merely  evidence  of  fraud,  but  is  actually 

session.^°^  void  for  fraud  iii)  (B);  and  therefore  where  a  creditor  took  an  absolute  bill 

subsequent  purchaser.  Gully  v.  Bf.  of  Exeter,^  5  Bing.  171;  and  2  M.  &  P.  266.  A  party  tenant  for  life, 
with  power  of  jointuring,  executed  a  settlement  to  trustees,  vesting  in  them  a  term  for  securing  pin-money 
to  the  wife  for  his  life,  and  a  jointure  after  his  death,  and  by  a  separate  deed  covenanted  not  to  sell  or  en- 
cumber the  premises,  or  that  if  he  should,  or  attempted  to  do  so,  that  then  the  trustees  might  receive  the 
rents,  &c.,  and  apply  them  for  the  maintenance  of  the  wife  and  children,  as  they  should  think  fit;  the  tenant 
for  life  afterwards  granted  certain  redeemable  annuities  for  valuable  consideration,  charged  upon  the  same 
premises;  held,  that  as  against  such  incumbrances,  the  covenant  was  fraudulent  and  void.  Phipps  v.  Ld. 
Ennismore,  4  Rass.  131. 

(<)  This  Stat,  recites,  that  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds,  suits,  judgments  and 
executions,  have  been  contrived  of  malice,  fraud,  covin,  collusion,  &c.  to  delay,  hinder  or  defraud,  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  &c.  enacts  that  every  feoffment, 
&.C.  of  lands,  tenements,  hereditaments,  goods  and  chattels,  or  any  of  them,  by  writing  or  otherwise,  and 
all  and  every  bond,  suit,  judgment  and  execution  made  for  any  intent  or  purpose  before  declared  and  ex- 
pressed, shall  be,  as  against  that  person,  his  heirs,  successors,  executors,  &c.  whose  actions,  suits,  &c.  are 
or  might  be  in  any  wise  disturbed,  hindered,  delayed  or  defrauded,  utterly  void.  By  sec.  6,  the  Act  is  not 
to  extend  to  any  estate  or  interest  in  lands,  «Slc.  on  good  consideration,  and  bona  Jide  lawfully  conveyed  to 
any  person,  &c.  not  having  notice  of  such  covin,  &c.  A  conveyance  not  fraudulent  within  this  statute,  may 
yet  be  void  in  case  of  bankruptcy.  Semble,  that  a  fraudulent  assignment  within  the  meaning  of  the  statute 
13  Eliz.  c.  5,  in  reality  is  none  at  all;  a  mere  formal  transfer,  executed  not  to  give  the  alienee  the  property, 
but  only  to  induce  a  belief  that  it  is  vested  in  him,  that  lie  may  hold  it  in  trust  for  the  debtor.  Pickstock 
V.  Lyster,  3  M.  &  S.  371.  In  all  cases,  however,  the  question  of  fraud  must  be  decided  by  reference  to  the 
motives  of  the  party  making  the  deed  of  assignment.  Nunn  v.  Wilsmore,  8  T.  R.  521.  A  secret  transfer 
is  always  a  badge  of  fraud.  Mace  v.  Catnmel,  Lofft,  782.  A  conveyance  by  a  bill  of  sale  is  good  against 
the  party  executing  it,  and  against  his  assignees,  although  it  be  void  as  to  third  persons.  Robinson  v.  M' Don- 
nell,2B.&,A.  134. 

(u)  Edwards  v.  Harben,  2  T.  R.  587.  Bamford  v.  Baron,  cited  in  the  note.  Reid  v.  Blades?  5  Taunt. 
212;  where  it  was  held  that  a  conveyance  of  chattels,  unaccompanied  by  possession,  was  void,  although  the 
same  instrument  contained  a  valid  mortgage  of  leasehold  buildings  in  which  the  chattels  were  situated. 


matter  ex  post  facto,  as  by  a  purchase  for  valuable  consideration,  or  by  the  marriage  of  the  grantee,  if  a 
feme:  marriage,  if  the  conveyance  forms  an  inducement  thereto,  renders  the  conveyance  valid  not  only  as 
against  a  subsequent  purchaser,  but  against  the  creditors  of  tlie  grantor.  Wood  v.  Jackson,  8  Wend.  9.  If 
in  the  purchase  of  land,  tlie  consideration  money  be  advanced  by  the  husband  and  a  deed  taken  in  the  name 
of  the  wife,  the  transaction  will  in  the  first  instance  be  deemed  an  advancement  to  the  wife;  but  it  is  open 
to  explanation,  and  if  it  be  shown  that  the  object  of  the  husband  was  to  defraud  creditors,  he  will  be  deemed 
to  have  a  resulting  interest  in  the  premises,  which  may  be  sold  by  execution.  Guthrie  v.  Gardner,  19 
Wend.  414.  A  voluntary  conveyance  is  a  deed  without  any  valuable  consideration.  If  anything  valuable 
passes  between  the  parties,  it  is  a  purchase;  and  it  was  accordingly  hoiden  that  a  bond  executed  by  a  son 
to  his  parent  for  $500,  with  interest  annually,  if  demanded,  was  a  valuable  consideration,  and  would  sustain. 
a  conveyance  of  land  as  a  purchase;  the  securing  to  the  grantor  an  annuity  or  rent  equal  to  the  legal  interest 
of  the  bond  being  deemed  sufficient,  even  though  it  had  been  tiie  intention  or  expectation  of  the  parties  that 
the  principal  of  the  bond  should  not  be  exacted.  Jackson  v.  Peck,  A  Wend.  300.  Want  of  possession  of  real 
estate  is  not,  as  it  is  of  personal  estate,  a  presumption  of  fraud.     Pettiplace  v.  Sayles,  4  Mason's  C.  C.  R.  312.) 

(A)  (See  Vernon  v.  Morton,  8  Dana,  263.  Where  a  sale  of  property  under  an  execution  is  brought  about 
by  the  defendant,  in  concert  with  others,  with  the  avowed  object  of  defeating  the  interest  of  a  third  person 
in  such  property,  such  sale  will  be  deemed  fraudulent  and  void,  although  the  execution  be  issued  on  a  valid 
and  unsatisfied  judgment.     Crury  v.  Sprague,  12  Wend.  41.) 

(B)  (Every  conveyance  of  personal  chattels  in  the  possession,  or  under  the  control  of  the  vendor,  whether- 
absolute  or  conditional,  is  presumed  to  be  fraudulent  and  void  against  creditors  and  subsequent  purchasers, 
unless  the  conveyance  is  accompanied  by  an  immediate  delivery  of  the  goods,  and  followed  by  an  actual 
and  continued  change  of  possession.  Randall  v.  Cook,  17  Wend.  53.  But  possession  by  a  vendor  of  personal 
property  after  a  transfer  by  bill  of  sale  or  assignment,  though  the  conveyance  be  absolute  in  its  terms,  or 
possession  by  a  mortgagor  after  forfeiture,  is  only  prima  facie  evidence  of  fraud,  and  not  conclusive;  the 
possession  may  be  explained,  and  if  the  transaction  be  shown  to  have  been  upon  sufiicient  consideration,  and 
bona  Jide,  that  is,  without  any  intent  to  delay,  hinder  or  defraud  creditors  or  others,  the  conveyance  is  valid. 
Hall  v.  Tattle,  8  Wend.  375.  Barrow  v.  Paxton,  5  John.  R.  258.  Beats  v.  Guernsey,  8  John.  R.  446. 
Butts  v.  Smartwood,  2  Cow.  431.  Merely  leaving  property  levied  upon  in  the  possession  of  the  defendant 
in  the  execution,  though  with  the  plaintifTs  consent,  is  not  per  se  fraudulent,  either  as  against  subsequent 
creditors  or  purchasers.  Rew  v.  Barber,  3  Cow.  272.  Actual  possession  is  not  necessary  to  a  transfer  of 
personal  property,  nor  is  the  want  of  it  even  an  indicium  of  fraud,  where,  from  circumstances,  it  cannot  be 
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of  sale  of  the  debtor's  goods,  but  left  the  debtor  in  possession,  and  after  his 
death  took  possession  of  his  goods,  it  was  held  that  he  was  liable  as  execu- 
tor de  son  tort  [x).  So  if  the  possession  taken  be  merely  colourable,  as 
where  a  creditor  took  possession  on  the  4th  of  April  of  the  goods  of  a  pub- 
lican under  a  bill  of  sale,  and  the  person  in  possession  allowed  the  publican 
to  serve  out  liquors  and  receive  money  as  usual  till  the  next  day,  when  the 
goods  were  seized  under  an  execution  (y).  So  where  the  vendor  remains 
jointly  in  possession  with  the  servant  of  the  vendee,  the  assignment  is 
frandnlent  and  void  against  creditors  {z).  This  however  is  a  legal  pre- 
sumption, which  is  not  absolutely  conclusive  as  to  fraud.  The  law  is 
exceedingly  jealous  in  cases  where,  notwithstanding  an  absolute  sale,  the 
former  owner  is  permitted  to  retain  the  possession,  especially  where  the 
transaction  is  of  a  secret  nature.  And  justly  so;  for  as,  in  the  ordinary 
course  of  such  dealings,  a  change  of  possession  accompanies  the  transfer, 
the  deviation  naturally  induces  a  suspicion  of  some  improper  practice  or 
contrivance.  And  in  the  next  place,  such  secret  dealings  are  eminently 
calculated  to  deceive  creditors,  who  are  induced  to  give  credit  or  to  sue  by 
the  visible  possession  of  property.  Still  the  law  does  not  prohibit  a  pur- 
chaser from  permitting  the  owner  from  retaining  possession;  and  in  strict- 
ness it  seems  that  such  a  transaction,  though  it  may  furnish  strong  evidence, 
yet  still  is  not  conclusive  as  to  fraud.   In  the  case  of  Latimer  v.  Batson  (a), 

(x)  Edwards  v.  Harben,  2  T.  R.  587. 

{y)  Paget  v.  Perchard,  I  Esp.  C.  205.     [And  ]\Ir.  Day's  note.] 

(z)  Wordall  v.  Smith,  1  Camp.  333,  per  Lord  Ellenborough.  To  defeat  the  execution  by  a  bill  of  sale, 
there  must  appear  to  have  been  a  bona  fide  substantial  chang-e  of  possession.  It  is  a  mere  mockery  to  put 
in  another  person  to  talie  possession  conjointly  witli  the  former  owner  of  the  goods;  there  must  be  an  exclusive 
possession  under  the  assignment,  or  it  is  fraudulent  and  void  as  against  creditors.  And  see  Cadogan  v. 
Kennett,  Cowp.  432.     Jarman  v.  Woollaton,  3  T.  R.  61 8.     Darley  v.  Smith,  8  T.  R.  82. 

(a)  4  B.  &.  C.  652.'  So  in  the-.case  of  Easttoood  v.  Brown,^  1  Ry.  &  M.  312,  where  there  was  an  assign- 
ment of  property  without  any  change  of  possession,  Abbott,  L.  C.  J.  left  it  to  the  jury  to  say  whether  it  was 
done  with  intent  to  defeat  or  delay  creditors. 

obtained.  Possession  of  goods  at  sea  by  the  master,  is  the  possession  of  whosoever  is,  or  may  become  the 
owner  of  them.  United  States  v.  The  Delaware  Jns.  Co.  4  Wash.  C.  C.  R.  418.  And  where-the  parties  do 
not  stand  in  the  relation  of  debtor  and  creditor,  and  the  object  is  not  to  defeat  creditors,  goods  may  be  left 
in  the  hands  of  the  original  ovyner,  without  its  being  considered  fraudulent.  M'Instry  v.  Tanner,  9  John. 
R.  135.  [The  doctrine  that  the  vendor's  remaining  in  possession,  after  an  absolute  immediate  conveyance 
of  chattels,  is  conclusive  evidence  of  fraud,  or  fraud  per  se,  has  been  adopted,  or  strongly  countenanced  by 
the  Supreme  Court  of  the  United  States,  and  the  courts  of  Virginia,  Kentucky,  and  Pennsylvania.  Hamil- 
ton V.  Russell,  1  Cranch,  309.  Alejcander  v.  Deneale,  2  Munf.  341.  Thomas  v.  Soper,  5  Munf.  28.  Fitz- 
hugh  V.  Anderson  Sf  al,  2  Hen.  &  Mun.  289.  Baylor  v.  Smithers,  1  Littell's  Rep.  112.  Clow  v.  Woods,  5 
Serg.  &  R.  278.  Z>awes  v.  Co;)e,  4  Binney,  258.  {Bahb  v.  Clemson,  10  Serg.  6l  R.  419.  Martin  v .  Mathiot, 
14  Serg.  &-  R.  214.J  See  also  Croft  v.  Arthur,  4  Desauss.  229,  in  the  Court  of  Chancery  in  South  Carolina.] 
See  also  Brummel  v.  Scockton,  3  Dana,  134;  Williamson  v.  Farley,  Gilm.  15.  And  where  a  wife  is  living 
separately  from  her  husband,  property  lent  or  intrusted  to  her  by  a  friend  or  stranger,  is  not  in  his  posses- 
sion within  the  statute.  Chiles  v.  Bernard's  Ex^rs,  3  Dana,  95.  [But  possession  by  the  vendor  is  held,  in  Mas- 
sachusetts, New  Hampshire,  North  Carolina,  {Connecticut,}  to  be  only  strong  pri?na  facie  evidence  of  fraud, 
and  legally  susceptible  of  an  explanation  consistent  with  good  faith.  Brooks  v.  Powers,  15  Mass.  Rep.  247. 
Bartlett  v.  Williams,  1  Pick.  295.  Badlam  v.  Tucker  Sf  al.  1  Pick.  399.  New  England  Marine  Ins.  Co.  v. 
Chandler  S(  Trustee,  16  Mass.  Rep.  279.  {Wheeler  v.  Train,  3  Pick.  Rep.  255.}  Haven  v.  Low,  2  N. 
Hamp.  Rep.  13;  Trotter  v.  Howard,  1  Hawkes,  320.  Cox \.  Jackson,  1  Hayw.  423.  [Burrows  v.  Stoddard, 
3  Con.  Rep.  160}.]  See  also  CoZien  v.  TAompson,  3  Yerger,  475.  Yowno- v.  Pa^e,  4  Yerger,  164.  Howell  v. 
Elliott,  1  Dev.  76.  Hornbeck  v.  Vanmetre,  9  Ohio  R.  153.  Talcott  v.  Wilcox,  9  Day,  134.  But  the  fact 
that  a  tenant  is  in  open  possession  of  stock  and  farming  utensils  belonging  to  his  landlord,  is  not  a  badge 
of  fraud,  the  possession  of  the  tenant  being  the  possession  of  the  landlord,  furnishes  no  evidence  that 
the  former  is  the  owner  of  the  property.  Ibid.  [In  case  of  a  mortgage  of  chattels,  the  mortgagor's  remain- 
ing in  possession  is  held  not  to  be  necessarily  fraudulent.  Haven  v.  Low,  and  Barrow  v.  Paxton,  ubi  sup. 
Cortelyou,  v.  Lansing,  2  Caines'  Cas.  in  Error,  206.  Bissell  v.  Hopkins,  3  Cow.  166.  Wayhornes  v.  Hill,  1 
Wash.  177.  Holmes  S(  al.  v.  Crane,  2  Pick.  607.  {Catten  v.  Smith,  4  Conn.  Rep.  450.}  Sad  Vide  Clow  v. 
Woods,  ubi  sup.  contra. 

Where  a  deed,  absolute  on  its  face,  is  made  of  chattels,  a  defeasance  made  at  the  same  time,  but  separate 
from  it,  shall  not  operate  as  a  mortgage  to  the  prejudice  of  third  persons.  Gaither  v.  Mumford,  2  Taylor, 
167.     Sec  also  Gorham  v.  Herrick,  2  Greenleaf,  87].) 
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the  goods  of  the  Duke  *of  Marlborough  were  sold  by  the  sheriff  under  an 
execution  to  the  judgment  creditor,  who  sold  the  goods  to  the  plaintiff, 
who  put  a  man  into  possession;  the  goods  remained  in  the  Duke's  mansion, 
and  were  used  by  him  as  before  the  execution,  but  the  circumstance  of  the 
execution  was  notorious  in  the  neighbourhood;  the  sheriff' again  seized  the 
goods  under  an  execution  against  the  goods  of  the  Duke  at  the  suit  of 
another  creditor.  On  an  action  brought  against  the  sheriff,  it  was  left  by 
the  learned  Judge  to  the  jury  to  say  whether  the  sale  to  B.  was  a  bond  fide 
sale,  for  money  paid  by  the  plaintiff',  and  that  if  it  was,  he  was  entitled  to 
the  verdict,  but  that  if  the  money  was  in  reality  paid  by  the  Duke,  and 
the  sale  to  the  plaintiff  was  colourable,  they  should  find  for  the  defendant. 
The  jury  found  for  the  plaintiff;  and  the  Court  afterwards  held  that  the  jury 
were  properly  directed  to  give  their  verdict  for  the  plaintiff,  or  the  defend- 
ant, as  they  should  find  that  the  transaction  was  fair  or  fraudulent. 

In  Twyne's  case  {h)  the  continuance  of  the  vendor's  possession  was 
considered  to  be  merely  evidence  of  fraud.  There,./?,  being  indebted  to  B, 
and  also  to  C.  who  brought  his  action,  made  a  secret  conveyance  of  his 
goods  to  B.,  but  continued  in  possession,  and  the  conveyance  was  held  to 
be  fraudulent  within  the  Act(c):  1st,  because  the  gift  was  general;  2dly, 
because  the  donor  continued  in  possession  of  the  goods  and  used  them  as 
his  own  ;  and  3dly,  because  it  was  made  pending  the  writ  {d)-.  and  in  the 
law  oi  Nisi  Frius  (e)  it  is  laid  down  that  the  donor's  continuance  in  pos- 
session is  not  always  a  mark  of  fraud,  as  where  a  donee  lends  his  donor 
money  to  bijy  goods,  and  at  the  same  time  takes  the  bill  of  sale  of  them 
for  securing  the  money  (/).  Great  stress  is  always  laid  on  the  notoriety 
of  the  circumstances  under  which  the  party  retains  the  possession: 
where  it  is  known  that  he  is  not  the  real  owner,  his  possession  cannot 
mislead  {g). 

In  the  case  of  Kidd  v.  Rawlinson  [h),  K.,  the  plaintiff,  bought  the 

*497     goods  *of  »4(.  from  the  sheriff,  who  sold  publicly  under  an  execution  against 

A,  [K.  not  being  a  creditor),  and  afterwards  allowed  A.  (being  a  publican), 

(b)  3  Rep.  80.  (c)  13  Eliz.  c.  5. 

{d)  B.  N.  P.  258.  And  it  was  said  that  it  was  not  within  the  proviso  of  the  Act;  for  although  made  on 
good  consideration,  it  was  not  made  bonajide, 

(e)  B.  N.  P.  258,  cites  Ca.  R.  B.  287. 

(/)  Meggot  V.  Mills,  1  Ld.  Raym.  286;  where  Lord  Holt  said,  that  if  the  goods  had  been  assigned  to  any 
other  creditor,  the  keeping  possession  of  them  would  have  made  the  bill  of  sale  fraudulent  as  toother  credit- 
ors; but  that  since  the  agreement  was  originally  made  for  securing  the  money  lent,  it  was  good  and  honest. 

ig)  Latimer  v.  Batson,^  4  B.  &  C.  652;  Leonard  v.  Baker,  1  M.  &  S.  251.  Watkins  v.  Birch,  4  Taunt. 
823.  In  the  case  of  Jezep/i  v.  Ingram,^  8  Taunt.  838,  the  sheriff  having  seized  the  property  of  Newman,  a 
farmer,  under  aji.fa..  Dunk,  a  creditor  of  Newman's,  advanced  upwards  of  400Z.  for  Newman,  to  liberate 
the  goods,  and  took  an  assignment  from  Newman  of  the  lease  and  stock,  to  enable  him  to  take  possession  of 
the  farm  and  discharge  the  sum  advanced.  Newman  continued  to  reside  on  tlie  premises,  but  Dunk  managed 
the  farm,  and  it  was  notorious  in  the  neighbourhood  that  he  had  tlie  management,  though  Newman  continued 
to  do  some  joint  acts  of  ownership.  In  an  action  against  the  sheriff  for  a  false  return  at  the  suit  of  a  sub- 
sequent judgment  creditor  after  a  verdict  for  the  plaintiff,  Gibbs,  C.  J.,  on  a  motion  for  a  new  trial,  admitted 
the  general  principle  contended  for  by  the  plaintiff,  that  if  a  man  sell  goods  and  continue  in  possession,  the 
sale  was  void,  but  thought  the  present  case  was  distinguishable.  A  new  trial  was  granted,  and  evidence 
was  given  that  Dunk  had  paid  all  rates  and  taxes  for  the  farm;  had  purchased  stock;  that  Newman,  as  well 
as  Dunk,  had  attended  tiie  markets;  given  orders  respecting  the  cultivation  of  the  farm;  paid  rents  and 
taxes,  and  managed  the  business,  but  that  Dunk  had  received  all  the  proceeds,  though  he  had  not  made  all 
the  payment?;  the  jury,  with  the  approbation  of  Dallas,  J.,  found  a  verdict  for  the  defendant,  against  which 
the  plaintiff  did  not  move. 

(h)  1  B.  &.  P.  59,  cor.  Lord  Eldon.  So  if  the  goods  of  j1.  be  sold  under  aji.fa.  to  B.  bonajide  on  a  valu- 
able consideration,  and  B.  permit  A.  to  remain  in  possession,  on  condition  that  he  shall  deliver  over  to  B. 
the  product  from  the  sale  of  goods,  the  possession  will  not  render  the  execution  fraudulent;  and  on  a  subse- 
quent bankruptcy  the  goods  will  not  pass  to  the  assignees  of  A.  (Cole  v.  Davies,  1  Ld.  Raym.  724.)  So 
where  a  creditor  took  the  goods  of  the  debtor,  who  had  confessed  a  judgment,  in  execution,  and  bought  them 
at  a  public  auction,  and  then  let  them  to  the  debtor  for  rent  actually  paid.  Watkins  v.  Birch,  4  Taunt.  823. 
And  a  bill  of  sale,  although  unaccompanied  by  possession,  is  valid  against  a  creditor  with  whose  knowledge 
and  assent  it  was  given.     Brown  v.  Parry,  1  Taunt.  381. 
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to  remain  in  possession,  and  afterwards  A.  made  a  bill  of  sale  of  the  goods 
to  R.  the  defendant,  who  took  possession;  the  jury  negatived  any  intention 
on  the  part  of  the  plaintitf  to  defeat  any  execution  by  any  creditor  of  .^., 
and  the  Court  afterwards  held  that  the  plaintift'  was  entitled  to  recover. 
The  case  was  distinguished  from  Twyne-s  by  two  circumstances,  the  noto- 
riety and  publicity  of  the  sale,  and  the  fact  that  K.  the  purchaser  was  not 
a  creditor;  and  it  was  assimilated  to  the  case  in  Buller's  Nisi  Prius,  above 
referred  to,  and  said  that  K.  might  be  considered  to  have  lent  the  money 
to  ^.  and  to  have  taken  the  bill  of  sale  as  a  security. 

It  is  to  be  observed,  also,  that  there  is  another  circumstance  in  the  above 
case  (which  does  not  appear  to  have  been  adverted  to)  which  very  mate- 
rially distinguishes  it  from  Twyne's,  viz,  that  the  sale  was  not  made  by  the 
party  himself,  but  by  the  sheriff.  The  object  of  the  statute  was  to  prevent 
covinous  and  fraudulent  sales  by  the  owner  to  the  prejudice  of  creditors,  and 
not,  as  it  seems,  to  sales  made  by  a  third  person,  as  a  sheriff  under  an  exe- 
cution, or  a  landlord  under  a  distress,  without  proof  of  some  fraud  or  collu- 
sion on  the  part  of  the  owner,  which  in  effect  makes  such  a  sale  his  own 
act.  Where  the  sale  is  made  bo?id  fide  by  a  third  person,  the  subsequent 
possession  by  the  debtor  will  not  render  it  fraudulent,  for  the  Act  was  not 
intended  to  prevent  the  legal  owner  of  goods  from  allowing  another  person 
to  keep  possession  of  them. 

Where  a  trustee,  under  an  assignment  by  a  tenant,  for  the  benefit  of  cre- 
ditors, bought  the  goods  of  the  tenant  out  of  the  trust  funds,  under  a  sale 
by  the  landlord  on  a  distress  for  rent,  and  afterwards  allowed  the  tenant  to 
continue  in  possession,  it  was  held,  in  the  absence  of  any  evidence  that  the 
sale  was  colourable  and  fraudulent,  that  the  goods  were  protected  from  an 
execution  by  a  judgment  creditor;  and  Lord  Ellenborough  said  that  the  doc- 
trine of  possession  did  not  apply  to  a  case  of  conveyance,  not  by  the  party 
himself,  but  by  a  third  person  (/). 

But  a  possession  by  the  vendor,  v^\i\^  follows  and  accompanies  the  deed, 
where  the  sale  is  not  to  take  place  immediately,  but  at  a  future  specified 
time,  or  on  a  particular  condition,  does  not  avoid  the  transfer  {k).  But  in 
*such  cases,  although  the  want  of  possession  may  cease  to  be  a  badge  and  *49S 
evidence  of  fraud,  yet  the  transaction  is  still  liable  to  be  impeached  by  other 
evidence  of  fraud,  and  it  is  particularly  open  to  the  inquiry,  whether  the 
interposing  a  delay  between  the  execution  of  the  transfer,  and  the  time  of 
taking  possession,  may  not  be  part  of  the  fraudulent  contrivance  (A). 

(i)  Guthrie  v.  Wood,^  1  Starkle's  C.  367.  So,  where  the  goods  of  a  debtor  were  sold  publicly  by  trustees 
under  an  assignment  for  the  benefit  of  creditors,  and  the  son  of  the  wife  of  the  debtor  purchased  the  goods, 
and  removed  part,  but  left  the  rest  in  the  possession  of  his  mother,  and  for  her  accommodation,  it  was  held 
that  these  were  protected  against  an  execution  by  a  judgment-creditor,  who  had  notice  of  the  assignment, 
Leonard  v.  Baker,  1  M.  &  S.  251  (1). 

(k)  Per  Curiam,  Edwards  v.  Harben,  2  T.  R.  587;  where  the  distinction  between  possession  on  an  abso- 
lute sale,  and  possession  under  a  conditional  sale,  was  considered  as  having  been  long  and  decidedly  estab- 
lished. And  Stone  v.  Grubham,  2  Bulstrode,  218,  was  referred  to,  and  Bucknal  v.  Roi^ton,  Pr.  in  Ch.  287; 
and  also  the  following  cases,  Ld.  Cadosan  v.  Kennett,  Cowp.  432,  Haslington  v.  Gill,  Trin.  24  Geo.  3,  B.  R., 
were  cited  to  show  that  the  bill  of  sale  is  not  fraudulent  for  want  of  possession,  where  possession  has  follow- 
ed the  deed,  although  there  was  no  immediate  possession  by  the  assignee.  See  also  Estwick  v.  Caillaud,  5 
T.  R.  420;  Manton  v.  Moor,  7  T.  R.  67;  and  supra,  tit.  Bankruptcy. 

(1)  {Latimer  v.  Batson,^  7  Dowl.  &  Ryl.  106,  See  Jezeph  v.  Ingram,^  8  Taunt.  838.  1  J.  B.  Moore,  189. 
Armstrong  v.  Baldock,  Esq.  Gow's  N.  P.  Rep.  33,  and  the  Reporter's  note.} 

(A)  (A  voluntary  conveyance  is  not  void  as  against  creditors,  on  the  ground  that  the  grantor  at  the  time 
of  conveyance  was  indebted,  if  it  be  shown  that  the  residue  of  the  real  estate  of  the  grantor  was  amply  suf- 
ficient to  pay  his  debts.  Jackson  v.  Post,  15  Wend.  588.  And  a  post  nuptial  voluntary  settlement  made  by 
a  man,  who  is  not  indebted  at  the  time  upon  his  wife,  is  valid  against  subsequent  creditors.  Sexton  v.  Wheaton, 
8  Wheat.  229.     See  also  Doj/Ze  v.  S/eeper,  1  Dana,  531.     Mag-mcrc  v.  Ti^om^son,  1  Baldwin,  357.     O^Brienv. 
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It  has  been  said  that  no  conveyance  shallbe  deemed  to  be  fraudulent 
under  the  above  statute,  unless  it  can  be  proved  that  the  party  conveying 
the  o-oods  was  indebted  at  the  time  of  the  conveyance,  or  nearly  so  (/), 
althouc^h  there  have  been  decisions  to  the  contrary  (m);  for  there  would  be 
a  difficulty  in  showing  that  the  object  of  the  conveyance  was  to  delay  the 
creditor.  Still  it  seems,  that  if  a  conveyance  could  be  proved  to  have  been 
made  with  a  view  to  defraud  a  future  creditor,  it  would  be  void  under  the 
statute  (n). 

An  assignment  by  a  defendant,  pending  the  plaintiff's  suit,  of  all  his 
effects,  for  the  benefit  of  his  creditors,  under  which  possession  is  immedi- 
ately taken,  is  not  fraudulent  (o),  although  made  to  delay  the  plaintiff's 
execution:  neither  is  it  fraudulent  to  confess  a  judgment  to  one  creditor  in 
order  to  defeat  the  pending  execution  of  another  creditor  (p),  for  a  debtor, 
as  well  as  an  executor,  may  give  preference  to  a  particular  creditor  (q)  (A). 

A  conveyance  is  binding  as  to  a  party,  though  cancelled  for  fraud  on  one 
not  a  party  (r)  (B). 


(I)  B.  N.  P.  257.  Waller  V.  Burrows,  in  Cane.  1745.  Taylor  v.  Jones,  1743,  Ibid.  And  see  Lush  v. 
Wilkinson,  5  Ves.  384;  vvliere,  on  a  bill  ag'ainst  ihe  widow,  by  one  who  became  a  creditor  subsequent  to  the 
settlement,  Ld.  Alvanley  intimated  that  the  proof  of  a  single  antecedent  debt  would  not  do,  and  that  it  must 
depend  upon  this,  whether  the  husband  was  in  insolvent  circumstances  at  the  time.  And  see  Russell  v. 
Hammond,  1  Atli.  15.  Middlecome  v.  Marlow,  2  Alk.  220.  Ld.  Townsend  v.  Wyndham,  2  Ves,  J.  10.  In 
Hungerford  v.  Earle,  2  Vern.  216,  the  question  as  to  the  validity  of  a  settlement  against  subsequent  creditors 
was  ordered  to  be  tried  at  law.     But  see  Wliiie  v.  Hussey,  Prec.  in  Chan.  14. 

(m)  Both  by  Sir  J.  Jekyl  and  Fortescue,  M.  R.,  B.  N.  P.  257. 

(n)  See  Estwickv,  Caillaud,  5  T.  R.  420.  As  to  conveyances  made  to  defraud  a  purchaser,  see  the  stat. 
37  Eiiz.  c.  4,  and  the  notes,  Evans's  St.  Vol.  I.  p.  382.  Sf  sequent,  [Aston  v.  Wells,  4  Wheat.  466;  Bean  v. 
Smith,  2  Mason,  252;  Anderson  v.  Roberts,  18  John.  R.  515.] 

(o)  Pickstock  V.  Lyster,  3  M.  &  S.  371.     See  also  Meux  v.  Howell,  4  East,  1. 

Ip)  Holbird  v.  Anderson,  5  T.  R.  424. 

Iq)  Ibid,  and  see  Tolputt  v.  Wells,  1  M.  &  S.  395.  Estwick  v.  Caillaud,  5  T.  R.  424.  Stilman  v.  Ash- 
down,  2  Atk.  477. 

(r)  1  Madd.  Ch.  345. 

Coulter,  2  Blackf.  421.  A  wife  has  her  lawful  claim  upon  her  husband  for  her  maintainance,  and  if  during  the 
pendency  of  her  petition  for  a  divorce  and  alimony,  a  conveyance  of  his  land  be  executed  by  the  husband  in 
order  to  defraud  his  wife  of  her  right  to  a  support,  and  be  received  by  the  grantee  with  the  same  fraudulent 
design,  the  conveyence  as  to  her  is  void.  Frakes  v.  Brown,  2  Blackf.  295.  A  subsequent  sale,  without 
notice,  by  a  person  who  has  made  a  settlement  not  on  a  valuable  consideration,  is  presumptive  evidence  of 
fraud,  which  throws  on  those  claiming  under  such  settlement  the  burthen  of  proving  that  it  was  made 
bona  fide.  Cnthcart  v.  Robinson,  5  Peters,  264.  Where  the  question  of  fact  to  be  determined  by  a  com- 
mittee in  chancery,  on  a  bill  to  redeem  mortgaged  premises,  was  whether  a  deed  from  A.  to  B.  was  fraudu- 
lent, the  plaintiff  in  support  of  the  deed,  attempted  to  prove  that  it  was  executed  in  consideration  of  more 
than  700  dollars  in  money,  loaned  and  paid  by  B,  to  and  for  A,,  and  to  contradict  this  evidence  the  defendant 
offered  testimony  to  prove  that  at  the  time  of  the  loan  and  payment  claimed,  B.  was  a  man  of  little  or  no 
properly,  that  he  did  not  possess  estate  real  or  personal  unincumbered  of  the  value  of  300  dollars,  and  that 
such  estate  as  he  had  purchased  was  mortgaged  for  tiie  whole  amount  of  the  purchase  money,  it  was  held 
that  such  testimony  was  admissible.     Olmsted  v.  Hoyt  and  others,  11  Conn.  R.  376. 

Levy  V.  Wallis,  4  Dall.  167,  and  n.  (a)  to  last  ed.  Water's  executors  v.  M'Clellan  et  at.,  4  Dall.  208,  and 
n.  (a)  to  last  ed.) 

(A)  (If  there  are- no  bankrupt  laws,  a  debtor  may  make  a  voluntary  assignment  containing  a  preference 
to  some  creditors,  and  a  stipulation  for  a  release.  Burd  v.  Smith,  4  Dall.  76;  Mather  v.  Pratt,  Id.  224; 
Lippincott  et  al.  v.  Barker,  2  Binn.  174;  M'Alister  v.  Marshall,  6  Binn.  338;  Passmore  v.  Eldridge,  12  Serg. 
&  K.  201;  Hower  v.  Geesamen,  17  Id.  251;  Harman's  Lessee  v.  Reese,  1  Browne,  11;  Pearpoint  v.  Graham, 
4  Wash.  C.  C.  R.  232;  Marlmry  v.  Brooks,  7  Wheat.  556.  But  any  reservation  for  the  advantage  of  the  debtor 
or  his  family  is  fraudulent,  and  it  would  seem  totally  invalidates  the  deed.  Austin  v.  Bell,  20  John.  R.  442; 
Passmore  v.  Eldridge,  supra;  M'Clurg  et  al.  v.  Lecky,  3  Penns.  R.  73;  Hyslop  et  al.  v.  Clarke  et  al.  14  John, 
R.  45H;  Tuckerv.  Welsh,  17  Muss.  R.  164;  Harris  et  al.  v.  Summer, "i  Pick.R.  129;  hni  see  Murray  v.  Riggs 
et  al.  15  John.  R.  571;  Prince  v.  Shepard,  9  Price,  176;  Winn  et  al.  v,  Patterson,  9  Peters,  679.  And  where 
the  properly  reserved  was  a  house  and  lot,  the  title  to  which  was  encumbered  beyond  its  fee  simple  value, 
its  reservation  v.'ill  not  vitiate  the  assignment.     Fassit  v.  Phillips,  4  Whart.  399.t 

(B)  (Where  a  contract  is  entered  into  for  fraudulent  or  illegal  purposes,  the  law  refuses  its  aid  to  enable 
either  to  disturb  such  parts  of  it  as  have  been  executed  or  carried  into  effect;  and  as  to  such  parts  as  remain 
executory,  it  will  not  compel  the  contractor  to  perform  his  engagements  or  pay  damages  for  non-perform- 
ance; thus,  in  both  cases,  leaving  the  parties  where  it  finds  them.     Nellis  v  Clark,  20  Wend.  24.) 
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By  the  stat.  33  G.  3,  c.  54,  s.  13,  all  the  rules,  orders  and  regulations  Friendly 
from  time  to  time  made  by  any  such  society  in  the  manner  directed  by  the  society, 
Act,  shall  be  forthwith  entered  into  a  book  or  books  to  be  kept  by  one  orP''°°^°^ 
more  of  the  members  of  such  society,  to  be  appointed  for  that  purpose,  and 
shall  be  signed  by  the  said  members,  and  that  such  rules,  orders  and  regu- 
lations, so  entered  and  signed,  shall  be  deemed  original  orders,  and  shall  be 
received  in  evidence  as  such. 

It  seems  that  upon  an  indictment  for  not  obeying  an  order  of  two  justices 
*under  33  Geo.  3,  c.  54,  s.  15,  commanding  the  defendants,  as  stewards    *499 
and  principal  officers  of  a  friendly  society,  to  restore  A.  B.  as  a  member,  it 
must  be  shown,  that  by  the  constitution  of  the  society,  the  defendants  have 
the  power  to  restore  him  it). 

Upon  an  indictment  for  disobedience  of  an  order  of  justice,  to  re-admit  a 
party  into  a  friendly  society,  reciting  that  it  had  appeared  to  the  said 
justices  that  the  rules  had  been  enrolled;  it  was  held,  that  as  the  justices 
would  have  had  no  authority,  under  the  33  Geo.  3,  c.  54,  s.  52,  to  make  the 
order,  unless  the  rules  had  been  enrolled  at  the  sessions,  it  was  necessary 
to  substantiate  that  fact  by  legal  proof,  and  that  the  recital  in  the  order  was 
not,  as  against  the  defendants,  legf'l  evidence  of  that  fact  {11). 

A  bond  given  to  the  treasurer  of  a  friendly  society  is  good  as  at  common 
law,  though  the  rules  have  not  been  confirmed  at  the  sessions,  as  required 
by  the  stat.  33  G.  3,  c.  54  [y). 

But  plaintiffs  cannot  sue  as  stewards  or  trustees  where  they  have  been  ap- 
pointed under  new  rules,  which  have  not  been  confirmed  at  the  sessions  [x). 

By  the  rules,  a  medical  attendant  was  to  be  entitled  to  a  certain  allow- 
ance for  each  member,  and  there  was  a  clause  that  all  disputes,  &c.  were  to 
be  settled  by  a  committee,  subject  to  an  appeal  to  two  justices;  the  plain- 
tiff", the  medical  attendant,  having  been  dismissed  by  the  committee,  an- 
other was  appointed  against  his  consent,  and  without  any  meeting  of  the 
members  at  large,  but  the  majority  of  the  members  approved  of  him  and 
still  were  attended  by  him:  disputes  having  arisen  as  to  the  payment  of  the 
plaintiff''s  successor,  upon  reference  to  the  justices  they  recommended  a 
general  meeting  which  was  accordingly  held,  at  which  the  plaintiff"  was  by 
a  large  majority  declared  to  be  the  surgeon;  held,  that  the  dismissal  having 

(s)  See  the  st.  32  Geo.  3,  c.  54,  s.  13;  49  Geo.  3,  c.  125;  59  Geo.  3,  c.  128;  10  Geo.  4,  c.  56;  3  &  4  Vict.  c. 
73.  Those  societies  alone  are  contemplated  by  the  Friendly  Society  Act,  33  Geo.  3,  c.  54,  whose  objects  are 
confined  to  the  charitable  relief  and  maintenance  of  their  old,  sick,  and  infirm  members.  Rex  v.  Justices 
of  Staffordshire,  12  East,  280.  Where  the  members  have  long  ceased  to  act  under  their  rules,  held  that  they 
become  dissolved,  and  the  Court  no  longer  has  jurisdiction  under  the  33  Geo.  3,  c.  54.  Norrish,  Ex  parte,  1 
Jac.  (cu.)  162.  As  to  actions  on  bonds  given  to  such  societies  by  innkeepers,  and  the  construction  of  such 
bonds,  see  Wyberg  v.  Ainsley,  1  M.  &  Y.  669.  An  advance  by  the  society  of  money  to  the  highest  bidder 
was  held  not  to  be  usurious,  although  the  interest  exceeded  the  legal  rate.  Silver  v.  Barnes,  6  Bing.  N.  C. 
180. 

(t)  R.  X.Inge,  2  Smith,  56;  but  see  R.  v.  Gasfi,^  1  Sfarkie's  C.  441.  The  jurisdiction  of  the  justices,  under 
33  Geo.  3,  c.  54,  s.  15,  is  confined  strictly  to  the  subject-matter  of  the  complaint  by  the  party  aggrieved: 
where,  tlierefore,  the  complaint  against  the  stewards  stated  only  the  refusing  relief  to  which  the  complainant 
was  entitled,  and  the  justices  had  awarded  that  tiie  stewards  should  pay  the  sum  due,  with  costs;  and  fur- 
ther that  the  party  should  be  continued  a  member  of  the  society:  held,  that  the  latter  part  of  such  order  was 
illegal  and  void;  and  that  an  indictment,  alleging  that  he  had  been  expelled  the  society  as  well  as  deprived 
of  relief,  and  that  being  aggrieved  thereby  he  made  complaint  thereof,  &c.  was  not  supported  in  evidence  by 
production  of  the  order  reciting  the  complaint  and  summons  to  answer  one  ground  of  complaint  only;  and 
the  defendants  entitled  to  an  acquittal  on  this  ground.     R.  v.Soper,^  3  B.  <fcC.  857;  5  D.  &  R.  669. 

(m)  R.v.  Gill'es,3  8  B.  &  C.439;  and  now  see  10  Geo.  4,  c.  56. 

(»)  Jones  V.  Wollam,'*  5  B.  &  A.  769.    See  Cartridge  v.  Griffiths,  1  B.  &  A.  37;  infra,  tit.  Variance. 

(a)  Batty  v.  Townrow,  4  Camp.  5. 

>Eng.  Com,  Law  Reps.  ii.  462.    2Id.x.253.    3/c^.  xv.  26L    4/cZ.  vii.  254. 
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been  without  authority,  and  the  proceeding  of  the  committee  not  bona  fide 
for  the  investigation  of  any  grievance,  the  plaintiff  was  entitled  to  recover 
from  the  treasurer  the  allowance  received  from  the  members  for  his  ser- 
vices, notwithstanding  he  had  paid  it  over  to  the  wrong  person  (y). 

GAME. 

Informa-        Upou  an  information  under  the  stat.  1  &  2  W.  4,  c.  32,  s.  23  (2'),  for  using 

^'""c!°V     *^"y  d°S  (^0>  g""  ^^  other  engine  or  instrument  (6),  for  the  purpose  of 

**5'oo     searching  for  or  killing  or  taking  of  game  without  a  certificate,  the  proofs 

relate,  1st,  to  the  keeping  or  using  of  the  dog  or  instrument  as  alleged; 

Proof  of    2ndly,  within  the  county,  &c.;  3dly,  by  an  uncertificated  person  (c);  and, 

keeping  a  4thly,  the  Commencement  of  the  proceedings  within  due  time  {d). — 1st, 

km'eame*°  Whether  the  defendant  used  a  dog  or  instrument  for  the  destruction  of 

game,  it  is  a  question  of  fact  depending  on  the  acts  done,  and  the  intention 

(e)  of  the  agent  as  collected  from  his  declarations  and  conduct. 

It  is  not  necessary  to  prove  an  using  in  the  very  act  of  destroying  game; 
the  walking  about  with  a  gun,  with  the  intent  to  kill  game,  is  an  using  of 
it  for  the  purpose  (/).  The  intent,  of  which  the  magistrate  ought  to  be 
satisfied  in  order  to  convict,  is  a  fact  to  be  presumed  and  inferred  from  the 
conduct  of  the  defendant,  and  all  the  circumstances  of  the  particular  case. 
It  is  eiiough,  if,  upon  the  face  of  the  conviction,  such  reasonable  andjoHm<2 
facie  evidence  of  the  intent  appear  as  would  have  been  sufficient  in  an  action 
to  have  been  left  to  a  jury  [g).  This  is  sufficient  to  support  the  conviction; 
but  to  warrant  the  magistrate  in  convicting,  the  evidence  ought  to  be  such 
as  to  satisfy  his  conscience  of  the  intent  of  the  party  to  pursue  game  (A). 

Evidence  that  the  defendant,  being  an  unqualified  person,  went  out  to 
course  hares  with  one  who  was  qualified,  and  that  he  took  an  active  part  in 
the  sport,  beating  the  bushes  to  find  a  hare,  and  in  afterwards  securing  a 
hare  which  had  been  killed,  was  held  to  be  insufficient  evidence  of  an  using 
by  the  defendant,  under  the  stat.  5  Anne,  c.  14;  for  he  did  not  use  dogs 

(y)  Garner  v.  Shelly,^  5  Binor.  477. 

(«)  The  stal.  1  «fc  2  W.  4,  c.  32,  s.  23,  enacts  that  if  any  person  shall  kill  or  take  any  game*,  or  use  any 
dog,  gun,  net,  or  other  engine  or  instrument  for  the  killing  or  taking  of  game,  such  person  not  being  author- 
ized so  to  do  for  want  of  a  game  certificate,  he  shall,  on  conviction  before  two  justices,  forfeit  for  every 
offence  such  sum  of  money  not  exceeding  51.  as  to  the  said  justices  shall  seem  meet,  together  with  the  costs 
of  the  conviction. 

(a)  It  was  iield  that  a  hound  was  not  within  the  stat.  5  Ann.  c.  14;  Hooker  v.  Wilks,  2  Str.  1126;  nor 
within  the  stat.  22  and  23  C.  2,  c.  25,  s.  3;  and  therefore  that  a  gamekeeper  could  not  seize  a  hound  within 
the  manor.     Grant  v.  Hulton,  1  B.  &  A.  134. 

(6)  The  word  engine  applies  to  any  instrument  by  which  game  may  be  destroyed.  R.  v.  Filer,  Str.  496. 
Reason  v.  Lisle,  2  Com.  576.  Where  an  engine  may  be  kept  for  either  of  two  purposes,  the  one  lawful, 
the  other  unlawful,  the  presumption  will  be  in  favour  of  the  legal  purpose.     Wingjield  v.  Stentford,  1  Wils. 

(c)  See  the  st.  28  G.  3,  c.  50,  s.  2;  52  G.  3,  c.  93,  s.  1, 10, 12, 13. 

{d)  By  sec.  41,  the  prosecution  for  every  offence  punishable  upon  a  summary  conviction,  shall  be  com- 
menced williin  three  calendar  montlis  after  the  commission  of  the  offence. 

(e)  An  accidental  killing  of  game  is  not  penal:  Motion  v.  Cheesely,  1  Esp.  C.  123;  but  it  was  penal  to  take 
away  the  game  so  killed.  Ibid.  The  mere  keeping  of  a  dog  or  instrument,  though  with  intent  to  use  it  for 
the  destruction  of  game,  is  not  penal  under  the  late  Act. 

(/)  R.  v.  King,  Sess.  C.  88,  per  Parker,  C.  J.     See  also  Hebden  v.  Hentey,  1  Ch.  607. 

(g)  R.v.  Dams,  6  T.R.I  77. 

(k)  See  Mr.  Christian's  observations,  in  his  Game  Laws,  157, 158. 


*  If  several  join  in  the  act  of  killing  a  hare,  but  one  penalty  can  be  recovered  (R.  v.  Bleasdale,  4  T.R.  809; 
Hardyman  v.  Wfiilacre,  B.N.  P.  189;"  2  East,  573,  in  note);  but  if  the  acts  be  several  and  distinct,  as  if  each 
use  a  gun,  or  set  a  snare,  each  is  sul)ject  to  a  distinct  penalty  (Christian's  G.  L.  1 61 ).  It  has  even  been  held, 
that  if  a  pr-r.son  kill  several  hares  in  the  .'fame  day,  he  forfeits  but  one  penalty  (R.  v.  Matthews,  10  Mod.  26; 
and  per  Ld.  Kenyon,  in  R.  v.  Lovet,  7  T.  R.  153;  Marriott  v.  Shaw,  Com.  274;  R.  v.  Blaney,  And.  240);  but 
he  may  be  convicted  at  the  same  time  in  several  penalties,  in  respect  of  so  many  offences  committed  on 
several  days.    R.  v.  Swallow,  8  T.  R.  284.    See  below,  tit.  Justices. 
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himself  (z),  they  were  not  under  his  control.  But  it  seems  that  if  an  unqua- 
lified* person  had  used  his  own  greyhound  for  the  purpose  of  sporting,  *501 
although  in  company  with  a  qualified  person,  the  case  would  have  admit- 
ted of  a  different  consideration  {k).  If  an  unqualified  person  sought  to  pro- 
tect himself  by  ihe  qualification  of  another,  it  was  incumbent  U[)on  him  to 
give  strict  proof  of  the  qualification  (/).  The  same  principles  v/ould  probably 
be  applied  to  the  case  of  an  uncertificated  person  under  the  late  Act  (m.) 

The  plaintiff  may  rely  on  any  offence  committed  by  the  defendant  within 
three  months  before  the  commencement  of  the  action,  although  the  fact  was 
not  then  known  to  the  plaintiff  {n). 

2dly,  Within  the  county ,  ^"C.  —  If  a  man,  standing  in  one  parish  or  county.  County, 
shoot  at  game  in  another,  he  uses  the  gun  in  the  district  in  which  he  parish,  &c. 
stands  (o). 

The  late  Act,  s.  37,  enacts,  that  every  penalty  and  forfeiture  for  any 
offence  against  that  Act,  the  application  of  which  has  not  otherwise  been 
provided  for,  shall  be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to 
some  other  officer,  as  the  convicting  justice  or  justices  may  direct,  of  the 
parish,  township  or  place  in  which  such  offence  shall  have  been  committed, 
to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate,  of 
the  county,  riding  or  division,  in  which  such  parish,  township  or  place  shall 
be  situate,  whether  the  same  shall  or  shall  not  contribute  to  such  general 
rate.  But  that  no  inhabitant  of  such  county,  riding  or  division,  shall  be 
deemed  an  incompetent  witness  in  any  proceeding  under  the  Act,  by  reason 
of  the  application  of  such  penalty  or  forfeiture  to  the  use  of  the  said  gene- 
ral rate. 

3dly,  The  leant  of  a  certificate.  — Mi%x  proof  has  been  given  of  the  Want  of 
keeping  or  using,  &c.  it  lies  on  the  defendant  to  prove  his  certificate.  The  <^'^''*'^'=^'*'' 
late  Stat,  s,  42,  expressly  provides,  that  it  shall  not  be  necessary,  in  any  pro- 
ceeding against  any  person  under  that  Act,  to  negative  by  evidence  any 
certificate,  license,  consent,  authority,  or  other  matter  of  exception  or  de- 
fence, but  that  the  party  seeking  to  avail  himself  of  any  such  certificate 
shall  be  bouud  to  prove  the  same  {]j). 

If  the  defendant  justify  killing  game  as  a  gamekeeper,  he  must  produce  As  g-ame- 
and  prove  his  deputation  from  the  lord  of  the  manor  (§'),  and  show  that  he  keeper. 

(i)  Leiois  v.  Taylor,  16  East,  49,  overruling  a  case  said  to  have  been  ruled  by  Lawrence,  J.,  Stafford.  Lent 
Ass.  180-1.  And  see  R.  v.  Taylor  15  East,  462;  where  it  was  held  that  a  groom  attending  his  qualified 
master  whilst  he  used  dogs  for  killing  game,  and  pursuing  it  bj'  his  master's  command,  was  not  liable  to  the 
penjllies  of  the  stat.  And  see  R.  v.  Newman  and  others,  Loft's  R.  178,  and  Molton  v.  Rogers,  4  Esp.  C.  217; 
wiitre  Lord  Ellenborough  g.ive  his  opinion  that  an  unqualified  person  joining  in  the  sport  with  the  owner 
of  the  dogs  who  was  qualified,  was  not  liable  to  the  penalty. 

{k)  Per  Ld.  Ellenborough,  Lewis  v.  Taylor,  \Q  East,  49.  But  though  an  unqualified  person  bring  his 
own  dogs  into  the  field,  the  penally  does  not  attach  if  he  brought  them  as  a  loan  to  the  qualified  person. 
Ibid.  VVJiere  the  defendant,  alleged  to  have  been  acting  ast  he  steward  of  a  qualified  person  sporting  him- 
self,  used  the  gun  and  killed  game,  held,  that  such  could  not  be  deemed  the  act  of  the  master,  and  that  he 
was  properly  convicted.     Ex  parte  Sylvester,^  9  B.  &  C.  61. 

(/)  Clarke  v.  Brovghton,  3  Camp.  C.  328. 

(rn)  By  the  stat.  54  G.  3,  c.  141,  such  of  the  duties  in  the  schedule  of  the  Act  52  G.  3,  c.  93,  as  relate  (a 
persons  assisting  or  intending  to  aid  and  assist  in  taking  or  killing  of  any  game,  woodcock,  snipe,  quail, 
landrail,  or  coney,  shall  cease  and  determine,  provided  the  assistance  is  given  to  another  who  has  obtained 
his  certificate,  and  then  use  his  own  dog,  gun,  or  other  engine,  and  who  shall  act  by  virtue  of  any  deputation 
or  appointment.  (n)  Rushwort/i  \.  Craven,  1  M.  &  Y.  417. 

(o)  R.  V.  Alsop,  1  Show.  339.     See  lit.  Penal  Action. 

(p)  So  in  actions,  and  even  informations  before  justices,  under  the  stat.  of  Anne,  for  using  a  gun,  &c. 
without  qu:tiification=,  it  was  held  lo  be  unnecessary  to  negative  the  qualifications  by  evidence. 

(q)  See  the  stat.  22  &  23  C.  2,  s.2.5,  9  Anne,  c.  25,  s.  1,  and  48  G.  3,  c.  93,  repealed  by  the  stat.  1  &  2  W. 
4,  c.  32;  and  the  provision  of  the  latter  statute  as  to  gamekeepers,  infra,  505.  Although  the  gamekeeper  be 
appointed  by  one  who  is  not  in  fact  lord  of  the  manor,  yet  if  he  be  considered  such,  the  gamekeeper  will  not 
be  personally  liable  to  penalties.     Smyth  v.  Jefferies,  9  Price,  257.     Hunt  v.  Andrews,^  3  B.  &  A.  341. 
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is  ihe  lord  of  such  manor  {)').    Where  ihe  defendant  proved  a  deputation  to 
*502     *K'ill  <'aine  for  the  use  of  the  lord  of  the  manor,  it  was  held  that  it  niiglit 
be  presumed  that  the  game  wliich  he  killed  was  intended  for  the  use  of 
the  lord,  there  being  no  evidence  to  the  contrary  (*), 

Tiile  tothe      Thecourts  will  not  allow  the  title  to  a  manor  to  be  tried  in  an  action  for 

manor.  penalties,  although  the  parties  consent  to  do  so  {t).  It  is  sufficient,  there- 
fore, to  show  a  colourable  title  as  lord  of  a  manor,  as  by  proof  of  seisin  in 
fact,  and  the  exercise  of  manorial  rights  (t<),  the  appointment  of  gam.ekeep- 
ers  from  time  to  time,  the  enrolment  of  their  deputations  with  the  clerk  of 
the  peace,  and  the  grant  of  certificates  to  such  gamekeepers.  And  for  this 
purpose  the  enrolment  books  of  deputations  kept  in  the  ofiiceof  the  clerk  of 
the  peace  are  admissible  in  evidence,  without  the  production  and  proof  of 
the  deputations  themselves  (x).  So  the  holding  of  manor  courts  {y),  and 
acts  of  cutting  down  timber  on  the  wastes  (z),  are  admissible  in  evidence 
for  the  purpose  of  establishing  the  title  to  the  manor.  But  it  is  no  defence 
that  the  defendant  acted  as  gamekeeper  under  a  bond  fide  belief  that  his 
principal  was  really  entitled  to  the  manor,  there  being  no  ground  for  the 
claim  («).  And  evidence  of  the  real  tiile  to  the  manor  is  admissible,  in 
order  to  negative  the  evidence  of  a  colourable  title  (6),  and,  as  is  said,  to 
show  that  the  claimant  knew  that  he  had  no  real  title  (c);  and  for  this  pur- 
pose it  is  competent  to  the  plaintiff  to  show,  by  the  enrolment  book  of  the 
deputations,  kept  in  the  office  of  the  deputy  clerk  of  the  peace,  that  manorial 
rights  had  been  long  exercised  by  the  party,  and  his  ancestors,  who  were 
legally  entitled  to  the  manor. 

The  boundaries  of  a  manor  cannot  be  tried  in  an  action  for  penalties  (r/). 

Withindue      4thly,  Within  due  time. — 'IMiat  is,  within  three  calendar  ujonths,  by  sec. 

time,         41  of  the  late  Act.    In  the  case  of  an  information  under  the  stat.  5  Anne,c. . 
14,  it  was  necessary  that  the  conviction  should  be  within  three  months.  As 
to  proof  of  the  commencement  of  a  prosecution  for  penalties,  see  tit.  Time. 
*503         *The  stat.  1  &  2  W.  4,  c.  32,  s.  4,  enacts,  that  if  any  person  (though 

(r)  Calcrnft  v,  Gihhs,  4  T.  R.  681.  Hawkins  v.  Bailey;  Blunt  v.  Grimes,  cited  ibid.  A  college  may  ap- 
point  a  janiekeeper  under  their  se:il.     Spurrier  v.  Vale,  10  East,  413. 

(s)  Spurrier  V.  Vale,  10  East,  413;  i.e.  in  an  action  for  sportinjr  without  a  qualification.  The  defendant 
had  a  deputation  under  New  College,  Oxford,  was  a  gardener,  and  lived  in  the  house  of  a  stranger  to  the 
manor. 

{<)  Blunt  V.  Grimes,  4  T.  R.  682.     Calcrafl  v.  Gihhs,  Ibid.  681. 

(u)  Ibid.  Evidence  of  reputntion  alone  is  not  sufficient.  Rushworth  v.  Craven.  1  M.  &  Y.  417.  Neither 
is  the  mere  production  of  a  deed,  not  enrolled  (tliougii  in  a  register  county),  a  sufficient  foundation  for  such 
evidence.      lb. 

(x)  Hunt  V.  Andrews,'^  3  B.  &  A.  341.  For  the  Act  of  Parliament  directs  a  certificate  to  be  made  upon 
a  stamp,  and  it  is  the  duty  of  the  officer  to  keep  a  list  of  the  certificates  granted;  and  as  it  is  his  duty  to  re- 
gister  deputations,  the  register  is  a  public  document  made  by  an  authorized  officer.  Ibid.  And  it  seems 
that  they  are  not  evidence  merely  to  show  that  such  enrolments  were  made,  but  also  to  show  that  those  who 
caused  them  to  be  made  exercised  rights  as  lords  of  the  manor.  Ibid,  per  Bayley,  J.  See  Kinnersley  v. 
Orpe,  Doug.  56. 

(y)  But  a  court  is  a  matter  of  distinct  grant,  and  does  not  necessarily  belong  to  a  lord  of  a  manor.  '3  B. 
&A.  348. 

(z)  But  the  felling  of  timber  is  a  right  belonging  to  the  owner  of  the  soil,  and  not  to  the  lord  of  the 
manor.     Per  Abboti,  C.  J.  i3  B  &  A.  347. 

(</)  Calcrafl  v.  Gihhs,  4  T.  R.  681;  5  T.  R.  19.  Mr.  Roebuck  had  purchased  from  the  plaintiff  (lord  of 
the  manor  of  Northfleel)  an  estate  called  Ingress,  lying  within  the  manor,  and  it  had  been  agreed  that  .\Ir. 
Roebuck  should  have  the  deputation,  and  two  certificates  had  been  granted  to  the  defendant  as  the  game- 
keeper of  Mr.  Roebuck. 

(6)  Hunt  V.  Andrews,^  3  B.  &  A.  341. 

{c\   Ibid. 

(<f)  It  appeared  that  the  defendant,  as  gamekeeper  to  Sir  H.  Hoare,  of  his  manor  of  Brixton,  had  con- 
stantly shot  over  the  place  where  the  pheasant  wus  killed.  No  evidence  having  been  given  to  show  that  the 
place  was  out  of  ihe  manor,  Bulier,  J.  nonsuited  the  plaintiff,  saying,  that  he  would  not  in  such  an  action  try 
the  boundaries  of  the  manor,     Hmvkins  v.  Bailey,  4  T.  R.  681,  in  the  note. 
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licnnsed  to  deal  in  game  as  the  Act  directs)  shall  buy  or  sell,  or  knowing- informa- 
ly  (/")  luive  in  his  house,  shop,  stall,  possession  or  control,  any  bird  of  game ''""/o"' 
after  the  expiration  often  days, one  niclnsiveand  the  other  exclusive,  from ''".|'"^^'^ 
the  respective  days  in  each  year  on  which  it  shall  become  unlawful  to  kill 
or  lake  such  birds  of  game  respectively;  or  if  any  person,  not  being  licensed 
to  deal  in  game  by  virtue  of  tliat  Act,  shall  buy  or  sell  any  kind  of  game 
after  the  expiration  often  days,  one  inclusive,  the  other  exclusive,  from  the 
respective  days  in  each  year  on  which  it  shall  become  unlawful  to  kill  or 
take  such  birds  of  game  respectively,  or  shall  knowingly  have  in  his  house, 
possession  or  control,  any  bird  of  game  (except  birds  of  game  kept  in  a 
mew  or  breeding  place),  after  the  expiration  of  forty  days,  one  exclusive, 
the  other  inclusive,  from  the  respective  days  in  each  year  on  which  it 
shall  become  unlawful  to  kill  or  take  such  birds  of  game  as  aforesaid,  he 
shall  forfeit  for  every  head  of  game,  &.c.  such  sum  not  exceeding  1/.  as 
to  the  convicting  justices  shall  seem  meet,  together  with  the  costs  of  con- 
viction. 

It  was  held  under  the  s(at.  9  Anne,  c.  25,  s.  2  (now  repealed),  that  a  mere 
possession  of  gatne  by  an  unqualified  person  miglit  be  explained  by  evidence 
to  be  a  lawful  possession,  for  otherwise  no  case  could  be  stated  in  which 
an  unqualified  person  could  innocently  come  in  contact  with  2:ame,  And 
therefore,  where  the  defendant,  being  a  carpenter,  employed  by  (he  lord  of 
a  manor,  and  having  directions  from  him  to  detect  poachers,  took  a  hare 
from  the  dog,  which  the  plaintiff  had  killed  in  coursing  on  the  master's 
manor,  and  carried  it  to  his  master's  steward,  according  to  his  directions, 
notwiihstanding  the  claim  made  by  the  plaintifl^,  it  was  held  that  this  was 
not  an  unlawful  possession  witiiin  the  statute,  being  rather  for  the  protec- 
tion of  game  than  a  breach  of  t!ie  laws  for  preserving  it  (g).  "It  might  as 
well  be  said  (observed  Lord  Ellenborough).  that  if  a  qualfied  person,  re- 
turning home  with  a  bagof  game,  were  to  fall  from  his  horse,  another  could 
not  lawfully  take  up  the  bag  in  order  to  assist  the  owner;  or,  that  if  a  per- 
son seized  an  oflfender,  who  had  naval  stores  unlawfully  in  his  possession, 
and  took  them  away  in  order  to  bring  them  before  a  magistrate,  that  xvoiiid 
be  an  unlawful  possession  against  the  Acts  of  Parliament  made  for  pro- 
tecting the  King's  stores."  _ 

With  a  view  to  costs  (A)  it  is  frequently  necessary  to  prove,  as  alleged,  costs, 
that  *the  trespass  was  wilful  and  malicious,  or  that  the  defendant  is  an     *504 

(/)  Under  the  former  statute,  knowledg-e  of  the  fact  of  possession  was  held  to  be  immaterial.  R.  v. 
Marsh,^  3  B.  &C.  719.  Possession  by  the  servant  of  a  cirrier  was  deemed  to  be  a  possei^sion  by  the  carrier, 
in  the  absence  of  proof  of  fraud  on  the  part  of  the  servant.  lb.  In  R.  v.  Turner,  2  M.  &  S.  2U6,  posses- 
sion by  a  carrier  was  held  to  be  presumptive  evidence  that  he  knew  the  g-ame  to  be  there. 

(g)  Warneford  v.  Kendall,  10  b^ast,  18.  In  tiie  case  of  Motion  v.Cheeseley,  1  Esp.  C'.  124,  where,  accord- 
ingf  to  the  report,  the  defendant's  dog  killed  a  pheasant  by  accident,  and  tfie  defend.mt  look  it  away,  Mr.  J. 
BiiJlcr  held  that  the  taking  away  the  pheasant  constituted  an  unlawful  possession,  so  as  to  subject  the  de- 
fendant to  a  penalty.  The  report  of  the  case  is  very  short,  and  the  decision  itself  does  not  appear  to  be 
inconsistent  with  the  principles  laid  down  in  the  case  of  Warneford.  v.  Kendall;  for  alti)'ous;h  the  accidental 
killing  of  the  bird  by  the  defendant's  dug  was  no  offence  in  the  defendant,  yet  his  subsequent  possession  of 
the  game  might  either  be  lawful,  as  for  the  purpose  of  conveying  it  to  the  lord  of  the  manor  on  whose 
land  it  was  killed,  or  unlawful,  as  if  he  took  it  for  the  purpose  of  sale;  and  {semble)  it  was  incumbent  on 
tlie  defendant  to  explain  his  subsequent  possession  of  the  game. 

Where  the  servant  of  a  qualified  person  set  a  trap  for  killing  hares,  in  the  presence  and  by  the  orders  of 
his  master,  and  was  seen  in  the  possession  of  a  hare,  which  he  was  conveying  to  his  master,  the  Court  held 
that  the  action  was  improperly  brought  against  the  servant,  the  taking  and  possession  being  that  of  the 
master.      Walker  v.  iVfi//s,2  2  n.&  B.  1. 

(A)  Under  the  stat.  4  &  5  Will,  3,  e.  23,  s.  10,  which,  in  case  of  a  wilful  trespass,  by  such  person  coming 
on  the  land  to  hunt  hares,  (tc.  gives  the  plaintiff  full  costs  of  suit.  The  stat.  1  &,  2  W.  4,  c.  32,  s.  46,  de- 
clares it  shall  not  preclude  actions  of  trespass  for  damages  under  former  Acts. 
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inferior  tradesman  (/),  apprentice  (not  being  in  company  with  his  master, 
duly  qualified),  or  dissolute  person  (A-). 
Trespass.  Trespass  lies  for  breaking  in  the  plaintifl''s  close,  and  taking  his  game 
tiiere  (/).  Tiie  right  of  property  in  game  is  in  the  owner  of  the  land,  so  long 
as  the  game  abides  there  (m).  So,  though  the  defendant  does  not  enter  ou 
the  plaintiff's  land,  but  knowingly  and  maliciously  fires  a  gim  on  his  own 
land  with  intent  to  prevent  ducks  from  coming  to  the  plaintiff's  decoy,  an 
action  on  the  case  lies  (n). 

Although  (he  general  rule  be  that  theownerof  a  dog  is  not  Uable  for  any 
mischief  which  the  animal  commits,  unless  he  be  aware  of  his  mischievous 
propensities,  yet  if  the  owner  be  a  trespasser,  he  is  responsil)le  for  such 
mischief  independently  of  the  fact  of  knowledge  (o).  As  where  the  defend- 
ants, trespassing  on  the  plaintiff's  field,  with  dogs  and  guns,  their  dogs, 
contrary  to  their  will,  killed  a  deer  of  the  plaintiff's  (p). 
Free  war-  A  right  of  free  warren  is  an  exclusive  privilege  to  the  owner  of  the  soil 
ren.  to  take  beasts  and  fowls  of  warren  (q)  within  the  privileged  place  created 

by  the  King's  grant  or  prescription  (r).   The  right  may  be  created  and  exist 
*505     "^alieno  solo  [s).     The  evidence  relating  to  proof  of  such  a  right  is  seldom 
direct  by  the  production  of  the  grant  itself,  but  is  usually  established  by 
evidence  of  enjoyment  and  usage  {t).     And  it  seems  that  a  non-user  of 

(i)  It  would  not  be  easy  to  frame  terms  more  ambigucus  and  indefinite  tlian  those  which  are  nsed  in  the 
making  of  this  statute.  In  the  case  of  Buxton  v.  Mingay,  2  Wils.  70,  the  Judges  were  divided  upon  the 
question,  whether  a  surgeon  and  apothecary,  not  being  qualified  to  kill  game,  came  within  these  words.  See 
Com.  26. 

(A)  In  Pallant  v.  Roll,  2  Bl.  R.  900,  it  was  held,  that  a  huntsman  going  out  with  the  hounds  of  his  master 
(a  qualified  person)  by  his  order,  was  not  a  dissolute  person.  In  Mr.  Christian's  G.  L.,  Lord  Ellenborongh 
is  reported  to  have  said  that  he  should  direct  the  jury  to  find  that  the  defendant  was  a  dissolute  person,  if 
he  eame  to  kill  game  for  the  purpose  of  selling  it;  or  if  he  was  drunk  or  abusive;  or  if,  being  questioned 
where  he  lived,  or  what  was  his  name,  he  gave  a  false  account  of  himself. 

(Z)  Sutton  V.  Moody,  1  Ld.  Ray.  250.  In  an  action  of  trespass  against  the  huntsman  of  the  Berkeley 
Hunt,  it  was  held  tiiat  the  jury  were  to  give  damages,  not  only  in  respect  of  his  own  individual  trespass,  but 
for  the  whole  damage  done  by  the  concourse  of  people  who  attended  him.  Hume  v.  Oldacre,^  1  Starkie's 
C.  351. 

{m)  If  A.  start  a  haie  in  the  land  of  B.  and  hunt  it  and  kill  it  there,  the  property  continues  all  the  while 
in  B.;  but  if  A.  start  a  hare  in  the  ground  of  B.  and  hunt  it  into  the  ground  of  C.  and  kill  it  there,  the 
property  is  in  A.  the  hunter;  but  A.  is  liable  in  an  action  of  trespass  for  hunting  in  the  grounds  of  5.  as  well 
as  of  C.  But  if  A.  start  a  hare  in  a  forest  or  vvarren  of  B.  and  hunt  it  into  the  ground  of  C,  and  there 
kills  if,  the  property  remains  all  the  while  in  B.,  the  proprietor  of  ihc  warren,  because  the  privilege  con- 
tinncs.  Per  Holt,  C.  J.,  in  Sutton  v.  Moody,  1  Ld.  Ray.  258,  upon  the  authority  of  12  II.  8,  9;  and  in  the 
case  of  Sutton  v.  iV/oo</y,  judgment  was  given  for  the  plaintiff,  in  an  action  for  breaking  and  entering  his 
close  and  taking  his  conies,  because  he  had  a  property  by  the  possession;  and  see  Pollexfen  v.  Ashford,  1 
Vent.  122,  cited  by  Holt,  C.  J.,  as  in  point.  But  qu.  as  to  the  second  position  of  the  learned  Judge,  for  this 
would  be  to  allow  A.,  a  mere  trespasser,  to  profit  by  his  own  wrong;  see  Keble  v.  Hickringill,  1 1  Mod.  74, 
and  Christian  on  the  Game  Laws,  104.  By  the  stat.  1  &  2  W.  4,  c.  32,  s.  7,  the  landlord  under  existing 
leases  (with  certain  exceptions)  is  entitled  to  the  game.  By  s.  36,  provision  is  made  for  the  seizure  of  game 
in  possession  of  any  person  found  on  any  land,  &c.  in  search  or  pursuit  of  game,  and  having  in  his  posses- 
sion game  which  shall  appear  to  have  been  recently  killed,  after  demand  made  by  the  party  entitled  to  kill  the 
game  on  such  land. 

(n)  Kehle  v.  Hickringill,  11  Mod.  74;  and  see  Carrington  v.  Taylor,  11  East,571. 

(o)  Beckwith  V.  Shoredike,  4  Burr.  2092.  (p)  Ibid. 

(q)  i.  e.  the  hare,  pheasant,  coney  and  partridge.     1  Inst.  233.     Manwood,  362. 

(r)  See  1  Inst.  233.  A  grant  is  made  of  a  crown  manor  and  hundred,  with  all  its  rights  and  other  things 
to  the  said  manor  and  hundred  belonging,  and  also  to  have  free-warren  in  all  their  demesne  lands  in  the 
manor,  hundred,  &c.,  although  within  the  King's  forest;  held,  that  the  term  demesne  lands  applied  only  to 
the  lands  of  the  manor  which  the  lord  either  actually  or  potentially  might  have  in  propriis  mnnihus,  and  that 
Buch  grant  conferred  the  right  of  free-warren  in  such  demesne  lands  and  other  tenemental  lands  held  in  fee 
of  the  King  or  other  lord,  within  the  limits  mentioned  in  the  grant,  but  not  in  any  lands  of  the  Crown, 
whilst  in  the  occupation  of  the  Crown.     Attorney-General  v.  Parsons,  2C.  <t  J.  279. 

(s)  Year  Books,  3  H,  6,  f.  28.  34  H.  6,  f.  34.  5  H.  7,  f.  10.  Bur,  Ab.  tit.  Warr.  pi.  9.  Lord  Dacre  v. 
Tel>h,2R\.n.  1151. 

(<)  See  tit.  Prescription.  Or  in  the  King's  lands.  Morris  v.  Dimes,^  1  Ad.  &;  EH.  654.  Qu.  whether 
it  passes  as  appurtenant  to  a  manor.     Ih. 
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the  right  for  twenty  years  would  afford  ]jrimcl  facie  evidence  of  an  ex- 
tinguishment of  the  right,  especially  where  it  was  claimed  in  the  land  of 
another. 

An  exception  in  a  conveyance  of  free  liberty  of  hawkin?  and  hunting 
npon  the  premises,  lo  a  party  (not  the  party  conveying)  and  the  heirs  of  his 
body,  and  iiis  and  their  friends,  servants  and  followers,  though  it  may  not 
be  good  as  a  reservation,  yet  being  sealed  with  the  seals  of  the  parties, 
operates  as  a  grant  to  the  party  and  his  heirs  [u).  But  such  a  grant  of  the 
Uberiy  to  hawk  and  hunt  does  not  give  liberty  to  shoot  feathered  game  {x). 

A  defendant  cannot  justify  the  killing  a  dog  in  pursuit  of  game  on  his  Justifica- 
the  defendant's  premises,  unless  he  can  show  that  the  hare  was  put  in  such  M°"'  '^i''- 
peril  as  to  render  the  destruction  of  the  dog  necessary  for  the  preservation  ^^  '^°^^' 
of  the  hare  (y).     But  it  seems  to  be  one  of  the  privileges  of  a  free  warren 
and  a  park,  that  the  owners  or  their  servants  may  kill  dogs  which  enter  the 
warren  or  park  and  chase  the  game  {z). 

A  man  cannot  justify  the  digging  in  another's  land  in  order  to  destroy  a  Trespass, 
badger  (a);  and  though  it  has  been  held  that  a  man  might  justify  the  riding 
over  another  man's  land  in  following  a  fox  which  could  not  otherwise  be 
killed  {b),  yet  in  a  later  case  (c)  Lord  Ellenborough,  C.  J.  is  said  to  have 
ruled,  that  if  the  jury  thought,  from  the  evidence,  that  the  defendant  pur- 
sued the  fox  for  his  own  pleasure  and  amusement,  and  that  the  good  of  the 
public  was  not  his  sole  and  governing  motive,  they  ought  to  find  for  the 
plaintiff. 

By  the  stat.  1  &  2  Will.  4,  c.  32,  s.  13,  any  lord  of  a  manor  {d),  lordship 
or  royalty,  or  any  steward  of  the  Crown  of  any  manor,  lordship  or  royalty 
(e)  appertaining  to  his  Majesty,  by  writing  under  hand  and  seal,  or  in  the 
case  of  a  body  corporate,  under  the  seal  of  such  body  corporate,  may  appoint 
one  or  more  gamekeepers  to  preserve  or  kill  game  (/)  for  the  use  of  such 
lord  *or  steward;  and  to  authorize  such  gamekeepers,  within  the  said  limits,  *506 
to  seize  and  take  [g),  for  the  use  (h)  of  such  lord  or  steward,  all  such  dogs  (/), 
nets,  and  other  engines  and  instruujents  for  the  killing  of  game  {k),  as  shall 

{u)  Moore  v.  Lord  Plymouth,^  1  Tiiunt.  614;  S.  C.  not  S.  P.     3  B.  &  A.  16.     See  3  Buls.  66. 

(x)  Ibid,  and  see  Manw.  c.  18,  s.  10. 

(y)  Vere  v.  Lord  Cawdor,  11  East,  568.  Janson  v.  Brown,  I  Camp.  41;  and  see  Wright  v.  Ramscolt,  1 
Saund.  84.     Alhil  v.  Corbet,  Cro.  J.  463. 

(2)  Wadhurst  v.  Dainure,  Cro.  J.  45.     Christian  on  the  Game  Laws,  265. 

(«)  Gedire  v.  Mine,^  Buls.  60.  {b)  Gtindry  v.  Feltham,  1  T.  R.  334. 

(c)  Earl  of  Essex  v.  Capel,  Hertford  Summ.  Ass.  180iJ.     Christian  on  tlie  Game  Laws,  114. 

{d)  Tlie  lord  of  a  manor  cannot  depute  to  anotljer  the  power  of  appointing  a  gamekeeper.  Calcraft  v. 
Gibbs,  4  T.  R.  631;  5  T.  R.  19.  Such  a  power  is  a  mere  emanation  from  the  manor,  and  inseparable  from 
it.     Per  Lord  Kenyon,  5  T.  R.  20. 

(c)  Other  royalty  means  such  as  is  ejusdem  generis  with  a  manor;  and  therefore  it  seems  tiiat  the  lord  of 
a  hundred  or  wapentake  cannot,  as  such,  appoint  a  gamekeeper.  Lord  Aylesbury  v.  Vattison,  Doug.  28. 
Bowkey  v.  Williams,  Lutw.  484. 

(/)  ^Vhere  a  gamekeeper  kills  game  within  a  manor,  it  will  be  presumed  that  the  act  was  done  for  the 
use  of  his  principal.  Sparrow  v.  Vale,  10  East,  413.  A  deputation  granted  and  enrolled  prior  to  the  Act's 
taking  effect,  does  not  entitle  a  defendant  to  the  privileges  conferred  with  notice  of  action  and  giving  evi- 
dence under  the  general  issue.     Bush  v.  Green,"^  4  Biiig.  N.  C.  41. 

(g)  Such  seizure  is  a  ministerial  act,  and  need  not  be  done  by  the  gamekeeper  himself,  but  may  be  done 
by  another  under  his  immediate  direction.  Bird  v.  Dale,^  7  Taunt.  570.  But  not  under  a  general  autiior- 
ity.     lb. 

(A)  The  dog  or  engine  seized  becomes  the  property  of  the  person  having  authority  to  seize  it,  and  may  be 
destroyed.     Kingsnorlh  v.  Bretton,*  5  Taunt.  4l6. 

()')  The  former  statute,  wliicli  authorized  the  seizure  of  dogs,  (fee.  kept  for  the  destruction  of  game,  did  not 
autliorize  the  seizure  of  any  dog  such  as  was  not  prohibited  from  being  kept,  e.  g.  a  hound.  Grant  v.  Halton, 
1  B.  &  A.  134;  and  see  Hooker  v.  Wilkes,  Bl.  1126,  where  it  was  held  that  a  hound  was  not  within  the 
statute  5  Anne,  c.  14,  because  it  was  not  mentioned  there. 

{k)  The  repealed  statute  5  Anne,  c.  14,  authorized  the  lord  of  a  manor  to  take  game  from  unqualified 
persons,  which  he  could  not  do  before.  Bird  v.  Dale,^  7  Taunt.  560;  1  Moore,  290.  The  present  statute 
does  not  extend  to  game,  except  in  cases  within  sec.  36. 
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be  used  within  the  said  limits,  by  any  person  not  authorized  to  kill  game 
for  want  of  a  certificate  (/). 
Indict-  Under  an  itidictment  on  the  stat.  57  Geo.  3,  c.  90  (m),  against  several,  for 

ment.  he'\u<^  fouiid  armed  at  night  in  a  wood,  wiiich  they  had  entered  with  intent 
(ft)  to  kill  game,  it  appeared  that  the  prisoners  were  shooting  in  the  wood 
at  nii^ht,  and  the  flash  of  one  of  their  guns  was  seen  by  a  keeper  who  was 
on  the  watch  for  tliem,  but  before  they  were  seen  they  had  abandoned  their 
CTuns  in  the  wood,  and  were  creeping  away  on  their  knees;  and  it  was  held 
by  the  Jndges,  on  a  case  reserved,  that  the  statnte  applied,  although  they 
had  not  then  arms  in  their  possession,  or  within  their  reach  when  they  were 
discovered  (o).  So  it  is  sufficient  if  the  prisoner  be  discovered  in  the  wood, 
*507  ^plantation  or  close,  &c.  although  he  be  not  a/jjn^ehended  until  he  has  re- 
gained the  highway. 

If  any  one  be  armed  with  the  knowledge  of  the  rest,  they  are  all  within 
the  statute  (p);  but  it  is  otherwise  wliere  some  are  armed  without  the 
knowledge  of  the  rest,  for  then  those  only  who  are  armed  are  within  the 
statnte  (q). 
Compe-  An  iiilbrmer  is  not  a  competent  witness  (r)  where  he  is  to  have  any 

tency.  pj^^t  of  ^[-,6  penalty.  Although  the  statute  speaks  of  a  conviction  on  the 
oath  of  one  or  more  credible  witnesses,  a  conviction  on  confession  before 
a  justice  {s),  or  even  upon  a  confession  made  to  a  third  person,  when 
proved  before  the  justice,  has  been  held  to  be  a  sufficient  ground  for  con- 
viction {t). 

(I)  The  lord  of  a  manor  cannot  seize  the  gun  of  a  gamekeeper  of  another  lord,  although  he  be  upon  the 
manor  of  the  first  without  authority.  Rogers  v.  Curler,  2  VVils.  387.  Where  a  lord  of  a  manor  is  also  a 
justice  of  the  peace,  he  is  entitled  to  a  month's  notice  of  an  action  brought  against  him  for  taking  away  a 
gun  from  the  house  of  an  unqualified  person,  for  it  will  be  ])resiinicd  that  he  acted  as  a  justice.  Briggs  v. 
Evelyn,  2  H.  B.  114.  Under  the  st:it.  5  Anne,  c.  14,  before  seizure  of  game  on  the  land  of  an  unqualified 
person,  the  justice,  &.C.  was  bound  to  exercise  his  judgment,  whether  the  person  possessing  the  game  be 
qualified  or  not;  afterwards  he  may  seize  by  the  hands  of  another.  See  Bird  v.  Dale,^  7  Taunt.  566.  Where 
a  magistrate  convicts  an  unqualified  person  for  killing  game  under  the  stat.,  and  causes  his  dog  to  he  brought 
for  the  purpose  of  seizing  it,  he  may  order  the  dog  to  be  killed  without  any  formal  adjudication  of  seizure. 
Kingsnorth  v.  Bretlon,^  5  Taunt.  416.  The  dcmimd  by  a  gamekeeper  of  the  certificate  nerd  not  be  made  on 
the  l.md,  but  it  must  be  made  immediately  after  the  party  has  left  it,  so  as  to  make  it  one  transaction;  and 
it  is  not  necessary  the  party  demanding  should  produce  liis  own;  and  if  the  other  refuses  he  does  so  at  his 
peril,  if  the  party  demanding  it  be  duly  authorized;  and  if  the  party  refuses  to  give  his  name,  it  is  unneces- 
sarv  to  go  on,  and  ask  in  what  place,  if  any,  he  is  assessed:  held  also,  that  the  conviction  reciting  it  was 
sufficient  evidence  of  the  information.     Scart/i  v.  Gardener,^  3  C.  &  P.  438:  cor.  Tenterden,  L.  C.  J. 

(m)  This  statute  is  repealed  by  the  stat.  9  Geo.  4,  c.  60,  which  (sec.  6)  makes  an  unlawful  entry  by  three 
or  more  armed  persons  into  any  land,  &c.,  for  the  purpose  of  taking  or  destroying  game  or  rabbits,  a  trans- 
portable misdemeanor.  By  sec.  1  of  the  same  Act,  the  unlawful  taking  or  destruction  of  game  or  rabbits 
by  night  is  also  a  misden)eanor  punishable  by  imprisonment;  and  in  case  of  conviction  for  a  third  ofTence, 
by  transportation.  By  stat.  1  &  2  W.  4,  c.  32,  s.  3l),  trespass  on  another's  land  in  search  of  game  or  wood- 
cocks, Sec,  subjects  to  a  fine  of  not  exceeding  5/.  As  to  apprehension  of  poachers  by  gamekeepers,  see  9 
Geo.  4,  c.  69,  s.  1.  Under  the  stat.  9  Geo.  4,  c.  6!),  s.  2,  a  keeper  may  apprehend  poachers,  though  there  be 
three  or  more  armed.  R.  v.  Ball,  1  Moody's  C.  C.  L.  330;  ib.  333.  He  may  arrest  without  giving  notice. 
R.  v.  Payne,  ib.  378. 

(n)  It  was  necessary  to  prove  the  intent  as  to  that  particular  close.  Barham's  Case,  1  Ry.  &  M.  (c.  c.) 
150.  Where  the  indictment  charged  the  prisoner  with  being  in  a  certain  wood  called  Old  Walk,  belonging 
to  and  then  in  the  occupation  of  W.;  held,  that  although,  if  tiie  name  of  the  occupier  were  stated,  it  was 
unnecessary  to  give  the  place  and  name,  yet  that  having  done  so,  a  variance  in  the  name  was  fatal.  Owen 
Sf  PricketCs  Case,  I  Ry.  &,  M.  (c.  c)  118. 

(o)  R  V.  Nash  Sf  Welter,  cor.  Bayicy,  J.  Maidstone  Spring  Ass.  181.9.  So  where  there  was  evidence  to 
show  that  the  defendant  had  been  armed  in  the  place,  although  he  had  not  actually  been  seen  there. 
Worker's  Case,  1  Rv.  and  M.  C.  C.  105. 

(p)  R.V.Smith  Sf  Others,  Burn' A  3.,  I'll.  Ga.me,  Appenii,  225. 

(7)  R.  V.  Johnson  Sf  Coulhurne,  lb.  226. 

(r)  R.  V.  Stone,  L'i.  Fiaym.  ir)45.  R.  v.  Blaney,  2  Andr.  240.  See  the  provisions  of  the  late  statute  as 
to  con)|ictency,  supra, TtOl. 

(8)  1  T.  R.  320.    R.  V.  Gage,  1  Str.  546.    Saund.  262. 
(0  Ibid. 
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GAMING  {ti). 

Upon  a  conviction  for  keeping  a  gaming-table  (x),  the  evidence  was,  Proofof 
that  the  defendant  was  the  master  of  the  house,  and  acting  as  master  of  a  keeping  a 
hazard-table  there  on  the  25th  of  August,  but  no  mention  was  made  of  any  ^''"''"g- 
dice  being  then  used;  but  on  the  26th  of  August  one  witness  saw  a  dice- 
box  and  dice  on  the  table,  round  which  many  persons  were  assembled,  the 
play  having  been  discontinued  on  the  witness's  entering  the  room.  It  was 
held  by  tlie  Court  that  this  was  evidence  to  warrant  the  convicting  justices 
in  their  conclusion  that  the  game  of  hazard  had  been  played  there  on  the 
latter  day.  Under  the  statute  9  Ann.  c.  14,  s.  5,  the  defendant  may  be  con- Winning 
victed  of  winning  at  one  sitting  a  less  sum  than  that  which  is  alleged  in  the  "'^''^  'f^^" 
indictment  (i/),  and  although  it  appear  in  evidence  that  he  was  paid  in  bills  gj^(-„^^  °"® 
of  exchange,  and  not  in  money  (z).  To  lose  10/.  at  one  time  is  to  lose  it  by 
a  single  stake  or  bet;  to  lose  it  at  one  sitting  is  to  lose  it  in  a  course  of  play, 
where  the  company  never  part,  though  the  person  may  not  be  actually 
gaming  the  whole  time  (a).     Where   two   persons  played  from  Monday 
*evening  to  Tuesday  evening,  without  any  interruption,  except  for  an  hour     *508 
or  two  at  dinner,  it  was  held  to  be  at  one  sitting  wiihiu  the  statute  (b). 

Under  the  statute  18  Geo.  2,  c.  34,  s.  1,  against  keeping  gaming-houses, 
persons  may  be  witnesses  although  they  have  played,  betted  or  staked  at 
any  of  the  prohibited  games  (c). 

The  statute  9  Ann.  c.  14,  s.  2  (</),  does  not  absolutely  void  the  contract 
where  money  is  won  at  play  (<?);  and  therefore  where  the  plaintiff  lost  a 
mare  of  the  value  of  25/.  by  tossing  up,  and  did  not  bring  his  action  until 
the  three  months  were  expired,  it  was  held  that  he  could  not  recover  (/). 

(m)  See  Wager. — Assault. 

(jc)  Under  the  stat.  12  G.  2,  c.  28.  Tlie  charge  in  the  information  was  for  settina;  up,  maintaining,  and 
keeping  a  certain  game,  to  bedcterm'tied  by  the  chance  of  dice,  called  hazard.    R.  v.  Liston,  5  T.  R.  338. 

(V)  R.  V.  Hill  Darley  S(  Others,  1  Starkic's  C.  3o9.  And  see  R.  v.  Gil/mm,  fi  T.  R.  265;  1  Ld.  Raym.  149.  R. 
V.  Baynes,  Ld.  Raym.  1265.  A  horse-race  is  within  ihis  stat.  Goodhurn  v.  Marley,  2S\v,  \  15'.).  Although  fora 
legal  plate.  Blax/on  v.  Pye,2\\\\ii.30'J.  So  is  a  foot-race.  2  Wils.  36.  So  also,  sraiWe,  is  a  wager  on  the  game  of 
cricket.  1  Wils.  220.  A  foot  race  being  witliin  the  9  Anne,  c.  1 4,  where  it  appeared  that  monies  were  advanced 
by  the  defendant  for  the  purpose  of  making  good  losses  by  belting  on  such  a  race  in  pursuance  of  previous 
engagements,  although  not  paid  until  after  the  event,  fir  securing  which  a  mortgage  was  given,  and  subse- 
quently the  estate  was  valued  and  conveyed  to  a  trustee  for  the  defendant,  subject  to  the  previous  mortgage; 
it  was  held,  that  the  statute  applies  both  to  the  mortgage  and  conveyance,  and  that  the  heir  at  law  was  en- 
titled under  the  statute,  and  a  demurrer  for  want  of  equity  overruled.  Parker  v.  Alcock,  1  Younge,  361. 
The  13  Geo.  2,  as  relates  to  horse-racino-,  is  repealed  by  3  «fe  4  Vict.  c.  5.  Hazird,  by  the  12  Geo.  2,  c.  28, 
s.  2  &  3,  and  IS  Geo.  2,  e.  34,  s.  2,  is  illegal,  even  though  it  be  [)!ayed  in  private,  and  the  players  are  liable 
to  a  penalty  of  50/.    See  MKinnel  v.  Robinson,  3  M.  &.  W.  434. 

(2)  1 1  Starkie's  C.  35!';  and  see  above,  456. 

(n)  Per  Bl.ickstone,  J.,  Bones  v.  Booth,  2  Black.  R.  1226. 

(6)  2  Bl.  1226.  (c)  By  sec.  5.    See  tit.  Infamy  and  Witness. 

(d)  Which  enacts,  that  if  a  person,  hy  playing  at  cards,  or  any  other  game,  shall  lose  to  any  one  person 
the  sum  or  value  of  10/ ,  he  shall  be  at  liberty  within  three  months  to  sue  for  and  recover  the  same. 

(e)  By  sec.  5,  per.sons  who  have  lost  their  money  at  play  are  the  only  persons  entitled,  under  the  stat.  9 
Ann.  e.  14,  s.  3,  to  file  a  bill  for  a  discovery,  and  not  a  mere  common  informer  in  aid  of  a  qui  tain  action. 
Ornipv.  Crockford,  13  Pri  376;  I  M.  &  Y.  185. 

(/)  Vaiiohnn  v.  Whitcomh,  2  N.  R.  411.  Nor  does  the  statute  wholly  avoid  a  security  given  in  respect 
of  money  won  at  play.  Where  Reilly  procured  a  bill  drawn  by  Duckworth,  payable  to  the  order  of  Duck- 
worth, and  afiervvards  generally  indorsed  by  Duckworth,  to  be  accepted  by  Benson,  the  defendant,  for  a 
gaming  debt  due  from  the  defend  mt  to  Reillv,  it  wa<  hi!ld  that  the  plaintifT,  a  subsequent  bona  Jide  holder 
for  value,  could  not  recover.  Henderson  v  Benson,  8  Price,  283.  But  the  statute  does  not  preclude  such 
bona  Jide  holder  from  recovering  against  the  drawer  of  a  bill  accepted  for  a  gaming  debt  won  by  liim.  The 
proper  effect  to  be  given  to  the  Act  is  to  prevent  the  winner,  or  any  one  who  derives  title  from  him,  from 
making  the  loser  pay.     Edwards  v.  Dick,^  4  B.  &  A.  212. 

lEng.  Com.  Law  Reps.  ii.  426.     ^Id.  vi.  405. 
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GENERAL  ISSUE. 

As  to  Evidence  under,  see  The  New  Rules. 

The  general  issue  shall  not  be  taken  (o  be  a  plea  under  statute,  unless 
By  Statute  be  noted  in  the  margin.     4  Bing.  N.  C.  816. 

GOODS  SOLD  AND  DELIVERED. 

See  Vendor  and  Vendee. 

GRANT.     See  tit.  Deed. — Presumption. 

GUARANTY. 

Proof  of  A  GUARANTY  iu  Writing  (,§•)  uiust  be  produced,  properly  stamped,  and 
guaranty,   proved  as  in  other  cases  {h)  according  to  the  averments  (/). 

{g)  See  Frauds,  Statute  of.  The  plaintiff  distrained  goods  for  rent,  which  he  was  about  to  sell;  the  de- 
fendants gave  an  undertaking,  that  if  he  would  give  up  the  distress,  and  allow  them  to  sell  them  for  the 
tenant,  they  would  p;iy  the  rent  legally  due;  held,  that  it  was  not  a  promise  to  answer  the  debt  of  another 
within  the  statute  of  frauds.  Edwards  v.  Kelly,  6  M.  «&,  S.  204.  And  see  Williams  v.  Leper,  3  Burr.  ISciG; 
Huuldilc/i  V.  Milne,  3  Esp.  59;  Casllin<r  v.  Aubert,  2  East,  .325. 

(//)  See  AssuMP.<iT. — Stamp. — Written  Instrument,  Proof  of.  A  Ruffieient  consideration  must  appear 
on  the  fine  of  the  instrutnent,  or  by  internal  reference.  See  Pace  v.  Mars//,'  I  Bing.  216;  Boehm  v.  Camp- 
bell,^ 3  .Moore,  15;  and  Frauds,  Statute  of,  supra.  The  guaranty  may  be  connected  by  reference  in  the 
indorsement  containing  the  guaranty  to  an  agreement  written  on  tiie  otiier  side  of  the  same  paper.  Stead 
V.  Liddiard,^  I  Bing.  1!)6.  And  where  the  guaranty  itself  does  not  state  the  consideration,  it  may  be  col- 
lected  from  a  previous  correspondence  to  which  tlie  guaranty  refers.  Coe  v.  Duffield,*  1  Moore,  254.  On 
a  note  in  these  terms, — ''Messrs.  M.  and  Co  (plaintitf^),  we  hereby  promise  that  your  draft  on  C.  and  Co. 
due  at  M.'s  at  six  months  on,  &c.  shiil  be  pud  out  of  the  money  to  be  received  from  P.;  say  — Z"  signed 
"C.  and  B."  (de'endarits);  held,  that  no  sufficient  consideration  appearing  on  the  face  of  the  instrument  for 
the  promise  of  C.  and  B.,  it  was  as  against  them,  void.     Morley  v.  Boothby,  3  B.  107. 

A  guaranty  in  the  terms,  "I  engage  to  pay  A.B.  (or  ail  the  gas  supplied  at  M,  during  the  time  it  is 
occupied  by  N.;  and  I  do  also  eng  ige  to  pay  lor  all  arrears  whicii  may  be  now  due;"  held,  that  no  sufficient 
consideration  appearing  for  the  latter  part  of  the  engagement,  it  could  not  be  sustained,  but  that  it  might  as 
to  the  f  )rmer.  Wood  v.  Benson,  2  C.  &-  J.  f)4.  Where  an  action  pendmg  between  A.  and  B.  the  defendant 
joined  vvith  the  latter  in  a  memorandum,  which,  after  stating  the  parlies  to  the  action,  and  the  amount  of 
the  debt  and  costs,  was  in  the  terms,  "  we  jointly  and  severally  undertake  and  agree  to  pay  G.  C.  (the  attor- 
ney of  the  plaintiff  in  the  action)  tiie  debt  and  full  costs  in  this  action,  provided,  on  or  before  the day  of 

,  the  surn  of be  not  paid  to  the  said  G.  C,  at  his  office,  as  the  attorney  for  the  said  plaintiff,"  field 

that  the  consideration  for  which  the  guaranty  was  given  being  uncertain,  whetiier  for  staying  the  action  or 
giving  time  of  payment,  was  not  sufficiently  expressed  to  take  it  out  of  the  Statute  of  Frauds.  Cole  v.  Dyer, 
I  C.  &  J.  4C1. 

The  plaintiff  having  given  to  the  defendants  two  notes  and  a  cognovit,  the  defendants  by  a  guarantee  in 
consideration  of  the  money  so  secured  to  be  paid  to  them,  undertook  to  indemnify  the  plaintiff  against  a  cer- 
tain bill;  held  that  the  plaintiff  might  sue  on  the  guarantee,  although  the  notes  had  not  been  paid,  the  secu- 
rity, and  not  liie  payment,  being  the  consideration  of  the  guarantee.     Ikin  v.  Brook,^  1  B.  &  Ad.  124. 

"  I  agree  to  bind  myself  to  be  securitv  to  you  for  J.  C,  late  in  the  employ  of  J.  I'.,  for  whatever  you  may 
entrust  him  with  whilst  in  your  employ;"  held  that  tlie  consideration  sufficiently  appeared,  viz.  to  give  credit 
for  J.  C.  prospectively,  and  in  consideration  of  his  being  employed  and  entrusted.  Newbury  v.  Armstrona^ 
€  Bing.  201;  1  M.  &,  M.  389. 

A  letter  of  guarantee  was  given  by  the  defendant  to  the  plaintiff  in  the  terms,  "that  P.  C.  shall  faithfully 
and  honestly  discharge  any  dutv  assigned  to,  or  trust  reposed  in  him;"  the  plaintiff  received  him  into  his 
employ;  it  was  held  that  a  sufficient  consideration  appeared  on  the  face  of  tiie  guarantee.  The  plaintiff 
employed  the  party  first  at  B.  and  afterwards  at  Z,  and  upon  his  removal  from  B.  he  was  indebted  to  the 
plaintiff  in  a  large  sum,  and  from  his  accounts  it  appeared  tliat  sums  remitted  whilst  employed  at  Z.,  were 
remitted  as  the  proceeds  of  sales  there;  he!d  that  the  Judge  was  not  bound  to  direct  the  jury  as  matter  of 
law,  that  such  remittances  were  to  be  considered  as  in  discharge  of  the  former  balance,  but  that  he  was  right 
in  leaving   it  to  the  jury  under  all  circumstances  to  what  account  they  were  to  be  applied.     Lysaght  v. 


(i)  See  tit.  Variance.  Where  the  consideration  was  alleged  to  be  the  advance  of  money  to  T.  G.  by  the 
plaintiff,  and  it  appeared  on  the  tri.il  that  the  money  had  not  been  advanced  by  the  plaintiff,  hut  by  him  and 
his  partners,  who  were  b  inkers,  by  debiting  T.  G.,  who  was  also  their  customer,  with  it  in  their  books; 
held,  that  the  declaration  was  not  sustained  by  the  proof,  and  a  non-suit  therefore  riffht.  Garrett  v.  Hand, 
ley,-!  3  B.  &.  C.  4G2;  5  D.  &  R.  319.  ^ 
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*In  an  action  bronght  upon  a  guaranty,  unless  the  instrument  given  in 
evidence  as  such,  purport  to  be  an  absolute  and  conclusive  engagement,  the 
^'pluinlift' must  show  that  he  gave  notice  to  the  defendant,  that  he  accepted     *510 
it  as  such  (ii)  (A).     Proof  of  a  mere  offer  or  proposal  to  guarantee  is  not 

Walker,  1  Dovv's  C.  211,  A  guarantee  in  tlie  terms,  "  I  hereby  undertake  toysecure  you  the  payment  of 
any  sums  of  money  you  have  or  may  hereafter  advance  to  D.  and  C,  on  their  account  with  you;"  held,  1st, 
tliat  it  not  appearing  from  the  terms  of  the  instrument  tliut  the  future  advances  were  the  consideration  for 
gu.iranteeing-  the  past  advances,  the  actual  consideration  w;is  left  too  uncertain  to  render  the  guaranty  suffi- 
cient  witiiin  the  Statute  of  Frauds;  2d!y,  that  under  the  general  issue,  the  defendant  miglit  show  that  the 
consideration  alleged  in  the  declaration  was  not  the  actual  one,  without  pleading  it  specially;  and,  lastly, 
that  the  creditor  having  proved  against  the  estate  of  the  principal  to  a  larger  amount  than  that  covered  by 
the  guarantee,  the  defimdant  had  a  right  to  deduct  the  dividends  from  the  amount  claimed  under  tiie  gua- 
rantee. Raikes  V.  Todd,  1  P.  &  D.  138.  The  defendant  being  attorney  for  a  debtor  to  the  pluintifF,  nmits 
an  acceptiince  of  his  client  in  a  letter,  stating  tliat  his  client  had  been  disappointed  in  receiving  his  remit- 
tances, which  the  plaintiff"  refused  to  take  unless  the  defendant  would  put  his  name  to  it,  and  he  accordingly 
wrote  on  the  back  of  the  letter,  "I  will  see  the  bill  paid  for  W. ;"  tlie  consideration  sufficiently  appears. 
EmmnU  v.  Kearns,^  5  Bing.  N.  C.  559;  7  Sj.  687;  and  7  Dowl.  630.  So  where  the  defendant  signed  a  me- 
morandum in  the  terms,  "  I  hereby  guarantee  the  payment  of  all  goods  consigned  to  T.,  in  consideration  of 
2s.  G(/.  paid  me."  Dulchman  v.  Tuoth,^  5  Bing.  N.C.  577.  "I  hereby  guarantee  you,  Messrs.  K.  &-  Co., 
the  sum  of  250/.  in  case  P.  of,  &c.  should  make  default  in  his  capacity  of  agent  and  traveller  to  you," 
suffioiently  shows  the  consideration  of  a  future  agency,  and  default.  Kennaway  v.  Trehaven,5  M.&lW. 
498.  Tiie  defendant  being  surety  by  deed  for  his  brother  for  goods  supplied  by  M.,  whom  the  plaintiff 
succeeded  in  his  business,  by  letter  acknowledged  his  readiness  to  become  also  a  like  surety  to  the  plaintiff", 
upon  being  satisfied  of  the  solvent  state  of  his  brother;  adding,  "  In  the  meantime  I  will  hold  myself  re- 
sponsible to  you  for  200/.,  in  the  event  of  his  inability  to  meet  it;  to  be  void  when  the  full  statement  of  his 
aff'airs  being  laid  before  mc,  and  such  proving  satisfactory,  I  then  enter  into  the  security  you  require;"  held, 
the  letter  was  void  as  a  guarantee.  Benlham  v.  Cooper,  5  M.  &  W.  621.  A  guaranty  of  payment  of  the 
debt  of  B.  is  conditioned  to  be  void,  if  tlie  party  do  not  avail  himself  to  the  utmost  of  a  bill  held  by  him  as  a 
deposit;  and  also  in  case  anything  should  prevent  the  defendant  from  receiving  and  retaining  the  proceeds 
of  an  execution  he  has  levied  on  the  goods  of  B.;  it  is  not  avoided  by  the  plaintiff  not  putting  the  bill  in 
suit  against  the  acceptor,  who  was  ari  insolvent  and  in  prison;  nor  by  part  of  the  goods  being  withdrawn, 
which,  being  the  goods  of  other  parties,  had  been  improperly  taken  in  execulion.  Musket  v.  Rogers,^  5 
Bing.  N.C.  728;  and  8  Sc.  51.  Where  M.  had  agreed  to  supply  timber  to  W,  to  complete  a  contract  with 
H.,  on  H.  signing  the  following  undertaking,  "I  agree  to  pay  M.  tor  timber  to  house  iu  A.  C.  out  of  the 
money  that  I  have  to  pay  W.,  provided  IF.'s  work  is  completed  ;"  held,  that  it  was  not  a  collateral,  but  a 
direct  undertaking  to  pay  on  tb.e  com[)letion  of  the  work,  which  being  proved,  the  plaintiff  was  entitled  to 
recover.     Dixon  v.  Hatfield,'^  2  Bing.  439. 

(n)  Mac  leer  v.  Richardson,  1  M.  &  S  557;  wliere  the  defendant  wrote  to  the  plaintiff  thus:  "  I  understand 
that  A,  has  given  you  an  order  for  rigging;  I  can  assure  you  that  you  will  be  safe  in  crediting  him;  indeed, 
I  have  no  objection  to  guarantee  you  against  any  loss  from  giving  him  this  credit."  Held,  that  without 
notice,  &,c.  this  did  not  amount  to  a  guaranty.  See  also  Syinmons  v.  Want,^  2  Starkie's  C.  371.  Gaunt  v. 
Hill,^  1  Starkie's  C.  10.  The  construction  of  a  guaranty  is  of  course  a  question  of  law;  but  it  may  be 
observed  that  the  rule  is,  that  the  words  are  to  be  taken  as  strongly  against  the  parly  giving  the  guaranty 
as  their  sense  will  admit.     Mason  v.  Frilchard,  12  B^ast,  2i7.     A  guaranty  in  the  terms,  "if  you  give  him 

credit  he  will  bo  responsible  that  his  payments  shall  be  regularly  made  to  the  extent  of /.;"  held  that  it 

was  to  be  constructed  as  such  reasonable  credit  as  tiie  principals  might  agree  upon,  and  not  according  to 
the  terms  of  the  trade^  Simpson  v.  Manley,  2  C.  &  .T.  12.  A  guaranty  for  any  goods  which  the  plaintiff 
"  hath  or  may  supjily  to  W.  F.  to  the  amount  of  100/."  is  a  continuing  guaranty,  and  extends  to  any  goods 
supplied  till  the  credit  be  recalled,  although  goods  exceeding  100/.  in  value  have  been  supplied.  A  bond  for 
advances  to  be  made  to  a  specified  amount  is  not  a  continuing  guaranty.  Kirby  v.  The  Duke  of  Marlbo. 
rough,  2  M.  &  S.  18.  Secus,  where  a  warrant  of  attorney  is  given  to  secure  4,000/.,  and  there  is  nothing  to 
nianilest  an  intention  that  ii  was  given  to  secure  an  existing  balance  at  the  time.  And  see  Williams  v. 
R'lwimson,  1  R.  &  M.  233.  "  I  agree  to  guarantee  the  payment  of  goods  to  be  delivered  to  J.  Sf  A.  S.  at, 
&c.,  according  to  the  custom  of  their  trading  with  you;"  the  custom  having  been  shown  to  be  a  monthly 
accounting,  held  that  it  was  to  be  construed  to  be  a  continuing  guaranty.  Hargrcave  v.  Smee,  6  Bing.  244. 
A  guaranty  given  to  a  firm  is  determined  by  a  change  of  the  firm,  unless  the  change  is  expressly  provided 
for.  Dry  v.  Davy,  2  Perr.  &  D.  249;  and  10  Ad.  &  Eil.  30.  "  I  hereby  agree  to  be  answerable  to  A',  for  the 
amount  of  five  sacks  of  flour,  to  be  delivered  to  T.,  payable  in  one  month;  Nov.  18."  The  plaintiff  accord, 
ingly,  on  the  19th,  delivered  five  sacks  to  T,  and  made  a  like  delivery  on  the  21st;  on  the  24th  T.  returned 
part  of  the  first  delivery  as  of  bad  quality;  held,  that  it  was  properly  left  to  the  jury  to  say  whether  the 
second  delivery  was  under  a  new  contract  or  not,  and  whether  the  whole  quantity  guaranteed  had  been  fur- 
nished  on  the  19lh;  the  defendant's  liability  began  to  ran  on  the  19th,  and  could  not  be  prolonged  by  a  sub. 
sequent  delivery,  without  evidence  of  express  assent  on  his  part.  Kay  v»  Groves,''  6  Bing.  276.  Debt  on 
an  indemnity  bond  to  bankers,  to  secure  advances;  the  condition  was,   that  the  obligors  should  pay  the 

(A)  (A  guaranty  is  a  mercantile  instrument,  and  to  be  construed  according  to  what  is  fairly  to  be  pre. 
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sufficient;  the  plaintiff  must  also  show  that  he  has  complied  with  the  con- 
dition of 'the  guaranty,  if  it  be  conditional,  for  such  a  claim  being  against 
*511  a  surety,  is  *strictissimi  juris  (o)  (A).  If  the  guaranty  import  that 
eio-hteen  months'  credit  was  to  be  given  to  the  vendee,  it  is  not  sufficient 
to  show  that  twelve  months'  credit  was  given,  although  six  more  have 

balance  already  due,  and  such  further  advances  as  the  bankers  should  make  "  not  exceedins:  1. ;"  the 

restrictive  words  in  the  condition  do  not  avoid  the  bond,  though  tiie  obligees  advance  beyond  the  sum  stated. 
Parker  v.  Wise,  6  M.  &  S.  239.  A  continuing  guaranty  is  countermandable  by  parol.  Brocklebank  v.  Moure, 
cor.  .Abbott,  C.  J.,  Guild.  Sitt.  after  Trin.  1823.  See,  as  to  guaranty  of  bills  drawn  on  the  credit  of  ship, 
ments  by  an  agent,  Ogden  v.  Aspinnll,^  7  D.  &  R.  637.  With  respect  to  the  construction  of  guaranties, 
and  conditions  as  to  their  extent  in  point  of  time  and  amount,  see  Liverpool  Water  Works  Company  v.  Atkin. 
son,  6  E  ist,  507.  Wardens  of  St.  Saviour,  Southwark.  v.  Bostock,  2  N.  R.  175.  Hassell  v.  Long,  2  M.  &,  S. 
363.  [Slurges  Sf  al.  v.  Robbins,  7  Muss.  Rep.  301.  Duval  v.  Trask,  12  ib.  154.  Clark's  Ex'ors  v.  Car- 
rington,  1  Cranch,  300.  Lanusse  v.  Barker,  3  V^hedl.  ]0\.  Grant  v.  Naylor,  4  Cr=\nch,22i.  Lawrason 
V.  Mffson,  3  Cranch,  492.  Rogers  v.  Warner,  8  Johns'.  \10.  Meade  v.  M-Dowell,  5  Binncy,  125.  Clarke  \. 
Russel,  3  Dallas,  41.5.  Mr.  Wheaton's  note  to  Lnnusse  v.  Barker,  ubi  sup.\ 
(o)  Per  Ld.  Ellenborough,  C.  J.,  Bacon  v.  Chesne.y^  1  Starkie's  C.  192. 

sumed  to  have  been  the  understanding  of  the  parties,  without  any  strict  technical  nicety.  Lee  v.  Dick, 
10  Peters,  482.  In  an  action  founded  upon  a  letter  containing  this  clause,  "the  object  of  the  present 
letter  is  to  request  you,  if  convenient,  to  furnish  them,  (5".  and  //.)  with  any  sum  they  may  want,  as  far  as 
fifty  thousand  dollars,  say  fifty  thousand  dollars.  They  will  reimburse  you  the  amount,  together  with  in- 
terest, as  soon  as  arrangements  can  be  made  to  do  it;  and  as  our  embargo  cannot  be  continued  much  longer, 
we  apprehend  there  will  be  no  difficulty  in  this.  We  sh.ill  hold  ourselves  answerable  to  you  for  the  amount." 
Held,  this  was  not  an  original,  absolute  undertaking,  but  a  guarant}',  that  it  covered  advances  only  to  S.  and 
H.  (who  were  then  partners)  on  partnership  account,  and  not  advancess  to  either  of  the  parties  separately,  on 
his  separate  account,  that  the  authority  thus  given  by  the  guarantor  was  revoked  by  a  dissolution  of  the  part- 
nership;  and  no  advances  m^de  after  a  full  notice  of  such  dissolution,  were  within  the  gaariinty,  that  the 
letter  did  not  amount  to  a  continuing  guaranty,  for  money  advanced  toties  quolies,  from  time  to  time,  to  the 
amount  of  fifty  thousand  dollars;  but  lor  a  single  advance  of  money  to  that  amount;  that  when  once  ad- 
vances  were  made,  to  the  amount  of  fifty  thousand  dollars,  no  subsequent  advances  were  within  the  gu  iran- 
ty,  although  at  the  time  of  such  further  advances,  the  sum  actually  advanced,  had  been  reduced  below 
fitly  thousand  dollars,  by  the  reimbursement  of  the  debtors.  Cremer  v.  Higginson,  I  Mason's  C.  C.  R.  323. 
Wiiere  an  individual  introduced  a  friend  to  a  merchant  and  directed  him,  the  merchant,  to  let  his  friend 
have  what  goods  he  should  at  any  time  want,  and  charge  them  to  him,  and  ho  would  see  him  paid;  and 
goods  were  delivered  from  time  to  time,  and  charged  to  him,  although  his  friend  kept  up  a  long  running  ac- 
.  count  and  made  various  payments  which  were  credited,  he  is  liable  to  pay  a  balance  which  has  accrued. 
Graham  v.  O'Neil,  2  Hall.  474.  See  also  Aldricks  v.  Higgins,  16  Serg.  &  R.  212.  In  an  action  upoa 
the  following  letter  of  guaranty,  written  by  the  defeiidants  and  delivered  to  the  plaintiffs:  "  Our  friend,  Mr. 
Chester  Harmg,  to  assist  him  in  business,  may  require  your  aid  from  time  to  time,  either  by  acceptance  or 
endorsement  of  his  paper,  or  advances  in  cash;  in  order  to  save  you  from  harm  in  so  doing,  we  do  hereby 
bind  ourselves,  severally  and  jointly,  to  be  responsible  to  you  at  any  time  for  a  sum  not  exceeding  eight 
thousand  dollars,  should  the  said  C.  H.  fail  to  do  so."  One  count  in  the  declaration  was  for  money  lent,  and 
money  had  and  received.  //e/(^,  that  upon  a  collateral  undertaking  of  this  sort,  no  such  suit  is  maintainable. 
Douglas  V.  Reynolds,  7  Peters,  113.) 

(A)  (Upon  a  letter  of  guaranty,  addressed  to  a  particular  person,  or  to  persons  generally,  for  a  futute 
credit  to  be  given  to  a  party  in  whose  favour  the  guaranty  is  drawn;  to  charge  the  guarantor,  notice  is 
necessary  to  be  given  to  him,  that  the  person  giving  the  credit  has  accepted  or  acted  npon  the  guaranty, 
and  has  given  credit  on  the  faith  of  it.  This  is  not  an  open  question  in  the  Supreme  Court,  after  the  de- 
cisions which  have  been  made  in  Russell  v.  Chirke,  7  Cranch,  69.  Edmondson  v.  Drake,  5  Peters, 
624;  Douglas  v.  Reynolds,  7  Peters,  113;  and  Lee  v.  Dick,  10  Peters,  482;  Adams,  Cunningham  Sf  Co. 
v.  Jones,  12  Peters,  207;  Cremer  v.  Higginson,  1  Mason,  C.  C.  R.  323.  A  promise  to  pay  a  debt  by  the 
guarantor  qualified  with  a  condition  which  was  rejected,  is  not  a  waver  by  the  guarantor  of  his  right  to 
notice  of  the  acceptance  of  the  guaranty.  Reynolds  v.  Douglas,  2  Peters,  497.  [And  if  notice  be  not  given 
within  a  reasonable  time,  he  is  discharged  from  all  liability.  Cremer  v.  Higginson  Sf  al.  1  Mason,  C.  C.  R. 
323.  Russell  v.  Perkins,  ibid.  371.  See  also  Stafford  v.  Low,  16  John.  R.  67.  Where  A.  wrote  thus  to  B. 
"Should  you  be  disposed  to  furnish  my  brother  with  such  goods  as  he  may  call  for,  from  300  to  500  dollars 
worth,  I  will  hold  myself  accountable  for  the  payment,  should  he  not  pay  you  as  he  shall  agree;"  it  was 
held,  that  B  could  not  recover  without  proving  notice  to  A.  of  the  acceptance  of  the  proposition,  the  amount 
of  credit  given  under  it,  the  time  and  term  of  payment,  &c.     Rapelye  v.  Bailey,  3  Com.  R.  438. 

A  guaranty  of  the  notes  of  A.  cannot  be  applied  as  a  guaranty  of  the  notes  of  A.  &,  B.  Russell  v. 
Perkins,  ubi  sup.  S.  P.  Fenoyer  v.  Watson,  16  John.  R.  100.  A  letter  of  credit  addressed  by  mistake  In  John 
S(  Joseph  A.  and  delivered  to  John  Sf  Jeremiah  A.  will  not  support  an  action  by  the  latter  for  goods  furnished 
by  them  to  the  bearer  on  the  faith  of  the  letter  of  credit.  Grant  v.  Naylor,  4  Cranch,  224.  If  A.  address 
a  letter  of  credit  to  B.  in  favour  of  C,  and  B.  deliver  part  of  the  goods  himself,  and  procure  other  persons 
to  deliver  the  residue,  A.  is  responsible  only  for  the  goods  delivered  by  B.,  the  interest  in  such  letter  not  being 
assignable.     Robbins  v.  Bingham,  4  John.  R.  476.     S.  P.  Walsh  v.  Bailie,  10  ib.  180].) 
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since  elapsed  (/?).  Where  the  defendant  had  guaranteed  the  plaintiff  against 
loss,  in  case  his,  the  defendant's,  son  became  bankrupt,  in  order  to  prove 
the  allegation  that  he  had  become  bankrupt,  it  was  held  that  the  plaintiff 
was  bound  to  prove  that  a  commission  had  been  actually  sued  out  against 
him  {q).  Upon  a  contract  to  guarantee  a  bill  of  exchange  for  a  given  sum, 
the  guarantee  is  not  liable  even  to  that  amount,  if  a  bill  be  given  for  a 
larger  sinn  (r)  (A). 

In  an  action  upon  a  guaranty  of  the  price  of  goods  to  be  paid  by  a  bill,  Proof  of 
the  notice  of  the  non-payment  of  the  billl  must  be  given  both  to  the  d rawer  "o^ice- 
and  guarantee,  unless  both  drawer  and  acceptor  are  bankrupts  when  the 
bill  becomes  due  (.s)  (B);  but  where  Ji.  became  bound  to  B.  for  the  honesty 
of  C,  who  embezzled  money,  it  was  held  that  B.  might  maintain  an  action 
on  the  guaranty,  although  three  years  had  elapsed  without  any  notice  hav- 
ing been  given  by  B.  to  Ji.  {t),  and  although  B.  had  given  credit  to  C.  for 
the  amount,  the  jury  finding  that  B.  had  not  waived  the  guaranty  {it).  It 
is  to  be  observed,  that  this  case  differs  from  that  where  a  bill  of  exchange 
is  given,  the  defendant  being  bound  not  merely  to  pay  the  money,  in  case 
C.  did  not  pa\^  it,  but  being  bound  absolutely  to  pay  the  deficiency  {x). 
It  has  been  held  in  equity,  that  if  an  obligee  enlarge  the  time  of  payment 
to  a  principal,  he  thereby  discharges  the  surety  (3/);  but  this  is  no  defence 
at  law  (-). 

A  contract  to  guarantee  will  be  defeated  not  only  by  proof  of  any  unfair  Fraud, 
and  dishonest  practice  between  the  other  parties,  but  by  concealing  from 
him  any  part  of  the  contract  which  he  ought  to  have  known;  as  where 
the  vendor  and  vendee  secretly  agree  that  IO5.  per  ton  beyond  the  market 
price  should  be  paid  for  the  goods  in  respect  of  which  the  guaranty  is 
given  («). 

(;))  Ibid.  (9)  BuZMey  V.  Xorrf.i  2  Starkie's  C.  400. 

(r)  PAi/t>s  V.  ^s/Ztng-,  2  Taunt.  206.  {s)  Ibid. 

{I)  Peel  V.  Tatiock,  I  B.  «fc  P.  419.  But  note,  that  A.  was  acquainted  with  the  fact  from  another  source. 
The  jury  found  that  B.  had  not  waived  the  guaranty. 

(«)  Ibid.  (x)  Ibid,  per  Heatii,  J. 

(y)  Rces  v.  Berringlon,  2  Ves.  jun.  544;  10  East,  40. 

(z)  Trent  Navigation  Company  v.  Hurley,  10  East,  34.  Where  the  bond  was  conditioned  that  the  prin- 
cipal  obligor  should  account  and  pay  over  from  time  to  time  all  such  tolls  as  he  should  collect  for  the 
obligees;  the  obligees  had  been  guilty  of  laches  in  not  examining  their  accounts  for  eight  or  nine  year-:,  and 
in  not  calling  on  the  principal  so  soon  as  they  might  have  done.  See  also  Nares  v.  Roioles,  14  East,  510; 
where  it  was  held  that  a  bond  for  the  collection  and  payment  over  of  public  duties  might  be  put  in  force 
against  one  of  the  sureties,  although  he  was  not  apprised  of  the  default  of  the  principal  collector  in  not 
paying  over  the  duties,  nor  called  on  to  indemnify  until  after  the  dismissal  of  the  principal  from  his  office. 
And  see  Oxley  v.  Young,  2  II.  B.  613;  and  vid.  infra,  tit.  Suketv. 

(a)  Pidcockv.Bishop,^  3  B.&.C.G05. 

(A)  (A  guaranty  in  these  words,  "  I  warrant  this  note  good,"  endorsed  by  a  payee  upon  a  note,  is  a 
guaranty  that  the  note  is  collectable,  and  not  that  it  will  be  paid  on  demand,  and  to  charge  the  guarantor  it 
is  necessary  to  show  (hat  payment  cannot  be  enforced  against  the  maker.  Curtis  v.  Smallman,  14  Wend. 
231.  The  legal  liability  of  the  assignor  of  a  note,  as  regards  a  guaranty,  may  be  established  partly  by 
parol,  and  partly  by  the  written  assignment,  whenever  the  parol  evidence  is  in  accordance  with,  and  not 
contradictory  to  it.  Hinckley  v.  Walters, 'd  Watts,  179.  A  guaranty  of  a  debt  in  the  form  of  an  endorse- 
ment of  a  promissory  note,  is  obligatory  upon  the  guarantor,  and  in  case  of  non-payment  by  the  debtor 
the  guarantor  is  liable  for  the  whole  amount  of  the  debt,  and  not  merely  for  the  sum  received  by  him  with 
the  interest  thereof.  Oakley  v.  Boorman,  21  Wend.  588.  A  party  who  has  engaged  to  guarantee  the  pay- 
ment of  the  paper  of  another,  made  payable  at  a  particular  bank,  is  not  liable  upon  a  note  drawn  by  such 
party,  although  it  be  deposited  for  collection  in  the  bank  specified  in  the  guarantee  previous  to  its  maturity, 
and  notice  given  thereof  to  the  guarantor;  the  claim  against  a  surety  is  strictissimi  juris.  Dobbin  v. 
Bradley,  17  Wend.  422.) 

(B)  (The  rule  is  well  settled,  that  the  guarantor  of  a  promissory  note,  whose  name  does  not  appear  on  the 
note,  is  bound  without  notice,  where  the  maker  of  the  note  was  insolvent  at  its  maturity;  unless  he  can 
show  he  has  sustained  some  prejudice  by  want  of  notice  of  a  demand  on  the  maker  of  the  note,  and  notice 
of  non-payment.     Reynolds  v.  Douglas,  12  Peters,  497.) 
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Discharf^e.      An  executor,  it  seems,  is  not.  liable  in  respect  of  advances  made  after 
notice  of  ihe  testator's  death,  for  the  death  is  a  revocation  (h). 

A  guarantee  on  the  sale  of  goods,  who  has  paid  the  amount  after  the 
bankruptcy  of  the  vendee,  who  had  accepted  a  bill  for  the  amount,  need 
not  prove  any  demand  on  tlie  vendee  as  acceptor  of  the  bill  previous  to 
the  payment  by  him  as  guarantee,  for  the  action  is  not  on  the  bill  itself, 
*512  and  *the  insolvency  of  the  vendee  is  a primd  facie  warrant  to  the  gua- 
rantee to  pay  the  money  previous  to  a  demand  by  the  vendor,  who  held 
the  bill  (c). 

A  guarantee  will  be  discharged  by  any  unauthorized  extension  of  the 
credit  given  to  the  party  guaranteed  (d).  Mere  laches  does  not  operate  to 
discharge  (e).  The  assignment  of  a  chose  in  action  cannot  discharge  an 
obligation  to  guarantee  (/).  A  party,  under  a  guaranty  of  indemnity, 
has  no  right  to  defend  an  action,  and  put  the  parly  guaranteeing  him  to 
useless  expense,  unless  authorized  by  him;  held,  therefore,  that  he  could 
only  recover  the  costs  of  the  writ  (g-). 

HABEAS  CORPUS.     See  Sheriff. 

HAND-WRITING. 

Proof  of  The  rules  which  relate  to  the  proof  of  hand-writing  are  now  so  well 
hand-writ-  settled  iu  practice,  upon  grounds,  as  it  seems,  of  general  convenience,  not- 
'"^'  withstanding  the  doubts  which  formerly  prevailed  upon  this  subject,  and 

(h)  Potts  V.  Ward,^  1  Marsh.  366;  and  see  Cooper  v.  Johnson,  2  B.  &  A.  394.  Where  the  oblijrntion  was, 
th'it  J.  Knapman  shall  perform  an  award,  and  the  award  was  to  pay  201.  at  Easier,  and  101.  at  Michaelmas, 
and  .1.  K.  died  before  Michaelmas,  it  was  held  that  the  obligation  was  forfeited  by  non-payment  of  the  10/.; 
Kinguel  v.  Knapmav,  Cro.  Eliz.  10;  for  the  sum  awarded  was  become  a  duly;  secus,  when  no  duty,  as  to 
make  a  feoffment.     Joyner  v.  Vyner,  T.  Raymond,  415. 

(c)  Warrington  v.  Furbor,  8  East,  242. 

(d)  Tiie  dcfendimt  guaranteed  to  sec  the  plaintiff  paid  "  for  any  porter  you  may  send  to  A.,  until  you  receive 
notice  to  the  cr)ntr;iry  from  me;"  and  it  appeared  from  the  invoices  that  the  course  of  ihe  plaintiff's  business 
was  to  give  six  monlli's  credit,  and  then  sometimes  a  bill  at  two  months;  the  plaintiff  having,  without  the 
knowledge  of  the  defendant,  allowed  three  monlhs  to  elapse  beyond  the  six,  and  then  accepted  a  bill  at  two, 
virtually  extending  the  credit  to  eleven  months;  held,  that  the  surety  was  exonerated.  Coombe  v.  Wool/,-  8 
Bing.  156.  Promise  to  guarantee  in  consideration  of  goods  being  furnished  to  a  third  person  on  credit,  in  the 
event  of  his  fuilurc;  the  renewal  by  the  plaintiff  of  a  hill  which  had  not  been  paid  when  due,  is  not  sucli  a 
failure  as  was  contemplated  by  the  guarantee  as  to  discharge  the  surety  by  not  having  given  him  notice  of 
such  renewal.  Carr  v.  Browne,^  12  Moore,  62.  Guaranty  for  the  payment  of  coals  to  be  delivered  to  N. 
H.  at  a  credit  of  two  montlis  from  the  delivery;  a  dealing  by  delivery  from  day  to  day,  and  payment  on  the 
last  day  of  the  month  by  bill  at  two  months,  is  not  a  dealing  within  the  terms  of  the  gnuratity,  although 
according  to  the  custom  of  the  trade,  the  agreement  being  silent  as  to  that.  Holl  v.  Hadley,*  5  Bing.  54; 
and  2  .M.  &,  P.  136.  The  defend.mt  guaranteed  the  plaintiff  to  the  extent  of 1,  for  gold  he  might  sup- 
ply to  E.  a  goldsmith,  and  the  plaintiff  discounted  bills  for  E.,  but  not  indorsed  by  him,  supplying  part  of 
the  amount  in  gold,  which  was  used  by  E.  in  his  trade;  such  a  transaction  is  not  withm  the  meaning  of  the 
guaranty;  it  is  a  purchase  of  the  bills  at  his  own  risk,  and  the  defendant  is  not  liable  on  his  guaranty  for 
the  value  of  such  gold.     Evans  v.  W/iyle,^  5  Bing.  485. 

(e)  Upon  an  agreement  in  April  1825,  for  the  purchase  of  timber,  the  defendant  subscribed  a  guaranty  for 
the  payment  according  to  the  conditions,  in  the  event  of  the  principal  not  doing  so;  and  after  payment  of 
part  by  bills,  and  repented  applications,  a  bill  was  given  by  liitn  for  the  residue,  which  was  eventually  dis- 
honoured, and  ho  beeame  bankrupt  in  December,  1827,  but  the  defendant  was  never  informed  of  such  appli- 
cation, nor  of  the  bill  being  given;  it  was  held,  that  mere  laches  in  the  party  secured  did  not  operate  as  a 
discharge  to  the  surety  unless  it  amounted  to  fraud;  secondly,  that  the  Judge  correctly  informed  the  jury 
that,  in  order  to  discharge  the  debt,  time  must  have  been  given  under  such  circumstances  that  the  plaintiff 
could  no  longer  sue  the  original  debtor.     Goring  v.  Edwards,^  6  Bing.  95. 

(/)  Parker  v.  Wise,  6  M.  &  S.  239.  As  to  the  admissibility  of  a  declaration  by  the  party  guaranteed 
against  the  party  who  guarantees,  see  tit.  Surety. 

(g)  GiUett  V.  Rippp.n,-'  1  M.  &  M.  406.  The  defendant  as  landlord,  in  an  authority  to  the  plaintiff  to  dis- 
train certain  goods,  added  an  indemnity  against  all  costs  and  charges  that  might  arise;  such  indemnity  only 
applies  to  cases  wliere  the  distress  is  illegal,  and  which  the  landlord  had  no  right  to  put  in,  and  not  to 
protect  the  plaintiff  against  the  consequences  of  the  acts  of  liis  own  servants.  Draper  v.  Thompson,^  4  C. 
&  P.  84. 
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which  are  still  entertained  as  a  matter  of  theory  and  speculation,  as  to 
render  very  few  observations  necessary  in  this  place.  Tlie  best  evidence 
to  prove  the  hand-writing  in  question  is  that  of  a  witness  wlio  actually 
saw  the  party  write  it;  such  duect  evidence  can,  however,  seldom  be  pro- 
cured. *And,  in  general,  to  prove  the  hand-writing  of  a  person,  any  wit-  *5I3 
ness  may  be  called  who  has,  by  sufficient  means,  acquired  such  a  know- 
ledge of  the  general  character  of  the  hand-writing  of  the  pariy  as  will 
enable  him  to  swear,  to  his  belief,  that  the  hand-writing  in  question  is  the  Belief, 
hand-writing  of  that  person  [h)  (iV). 

This  knowledge  of  the  general  character  of  the  party's  hand-writing  may  Grounds     "" 
have  been  acquired  from  having  seen  him  write,  although  but  once  (/);  or"*" ''^''^^• 
if  the  witness  has  never  seen  him  write,  it  is  sufficient  if  he  has  obtanied  a 
knowledge  of  the  character  of  the  hand-writing  from  a  correspondence  with 
the  party  upon  matters  of  business,  or  from  any  other  transactions  [It)  be- 
tween them,  as  from  having  paid  bills  of  exchange  according  to  his  written 
directions,  and  for  which  he  afterwards  accounted.     And  when  letters  are 
sent,  directed  to  a  particular  person  on  particular  business,  and  an  answer 
js  received  in  due  course,  a  fair  inference  arises  that  the  answer  was  sent  by 
the  person  whose  hand-writing  it  purports  to  be  (/);  for  when  letters  are  so 
written  in  the  usual  and  ordinary  com'se  of  business,  it  is  reasonable  to  pre- 
sume *that  they  were  really  writ!?n  by  the  person  by  whom  ihey  purport     *514 
to  have  been  written,  and  that  they  have  not  been  fabricated  to  answer  a 

(/()  B-  N.  P.  236.'  Lord  Ferrers  v.  Shirley,  Fitzof.  195.  See  the  observations  made  on  the  above  passage 
•in  the  case  of  Doe  v.  Suckennore,^  5  Ad.  &  fcll.  703.  The  defendant  in  ejeetment  produced  a  will,  and  on 
one  day  of  the  trial  (which  lusted  several  days)  called  an  attesting  witness,  who  swore  that  the  attestation 
was  his.  On  his  cross-examination  two  signatures  to  depositions  respecting  the  same  will  in  an  ecclcsi;is- 
tical  court,  and  several  other  signatures,  were  shown  to  hiin  (none  of  these  bemg  in  evidence  for  any  other 
purpose  of  the  cause),  and  he  stated  that  he  believed  them  to  be  his.  On  the  following  day  the  pluiiitifF 
tendered  a  witness  to  prove  the  attestation  not  to  be  genuine.  The  witness  was  an  inspector  of  tlie  Bank 
of  England,  and  had  no  iinowledge  of  the  hand-writing  of  the  supposed  attesting  witness,  except  from  hav- 
ing  previously  to  the  trial,  and  again  between  the  two  days,  examined  the  signatures  admitted  by  the 
attesting  witness,  which  admission  he  liad  heard  m  ide  in  Court.  Lord  Donman,  C.  J.,  and  Williams,  J., 
were  of  opinion  that  such  evidence  was  receivable.  Per  Patterson  and  Coleridge,  Js.,  that  it  was  not.  It  is 
impossible  by  means  of  any  abstract,  to  do  justice  to  the  very  able  reasoning  of  the  learned  Judges  in  the 
above  interesting  and  important  case,  in  which  all  the  material  cases  bearing  on  the  subject  were  cited  and 
remarked  upon.  'I'he  question  was  simply  whether  the  witness  had  had  sufficient  means  of  acquiring  such 
a  knowledge  of  the  general  character  of  the  hand-writing  of  the  party  whoso  signature  was  disputed,  to 
sanction  his  testimony.  In  the  course  of  the  discussion,  a  case  was  alluded  to  in  illustration  of  the  uncer- 
tainty as  to  testimony  of  hand-writing,  which  had  been  mentioned  by  Lord  Eldon,  in  the  case  of  Ennrleton 
V.  Kingston,  8  Ves.  473,  regarding  himself  A  deed  was  produced  at  a  trial,  on  which  much  doubt  was 
thrown  as  a  discreditable  transaction.  The  solicitor  was  a  very  respectable  man,  and  was  confident  in  the 
character  of  his  attesting  witnesses.  One  of  them  purported  to  be  Lord  Eldon  himself,  and  the  solicitor, 
who  had  referred  to  his  signature  to  pleadings,  had  no  doubt  of  its  authenticity,  yet  Lord  Eldon  had  never 
attested  a  deed  in  his  life. 

(i)  Garrells  v.  Alexander,  4  Esp.  37.  A  witness  who  has  seen  a  party  write,  but  has  forgotten  the 
character  of  the  hand-writing,  may  refresh  his  memory  by  referring  to  the  instrument  which  he  saw  the 
party  write.  Burr  v.  Harper,^  Holt's  C.  420.  Where  the  signature  to  be  proved  was  by  a  mark,  it  was 
held  that  it  might  be  proved  by  inspection  by  a  witness  wlio  spoke  to  having  seen  the  party  make  her 
mark,  and  to  some  peculiarity  in  it.  George  v.  Surrey,'^  1  M.  &.  IVI.  .516.  If,  however,  his  opinion,  rests 
upon  a  comparison  of  hands,  it  is  inadtnissible.  Garrells  v.  Alexander,  4  Esp.  C.  37.  As  where  he  has 
merely  seen  the  party  subscribe  his  name  to  another  instrutnent  to  which  he  is  the  attesting  witness,  and  is 
unable  to  form  an  opinion  respecting  the  hand-writing  of  the  party  without  examining  such  other  instru- 
ment.    Filliter  v.  Minchin,  cor.  Holroyd,  J,  Winchester  Spring  Assizes,  1819. 

(k)  The  plaintiff  used  an  affidavit  signed  by  a  party,  and  the  defendant's  attorney  swore  that  he  had 
observed  it,  and  formed  an  opinion  which  enabled  him  to  slate  his  belief  as  to  the  signature  to  an  agree- 
ment attested  by  the  party;  held  that  it  was  evidence  of  hand-writing,  as  the  plaintiff  was  precluded  from 
questioning  the  genuineness  of  the  former  signature.     (Cor.  Park,  J.)     Smith  v.  Sninshury*  5  C.  &  P.  196. 

(/)  Per  Lord  Kenyon,  Gary  v.  Pitt,  Peakc's  L.  E.  105.  If  a  ])arty  has  received  letters,  and  acted  upon  them, 
it  is  a  sufficient  ground  for  belief.     Thorpe  v.  Gisburn,^  2  C.  tfe  P.  21. 

(A)  (See  Whiltier  v.  Gould,  8  Watts,  485.) 
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particular  purpose.  In  such  case  it  is  obviously  essential  that  the  identity 
of  the  correspondent  whose  letters  have  been  received,  with  the  party 
whose  hand-writing  is  to  be  proved,  should  be  established,  either  by  the 
witness  who  received  the  letters,  or  by  other  reasonable  evidence  (jn)  (1), 

In  the  case  of  Lord  Ferrers'^.  Shirley  (w),  where  the  issue  was  upon  the 
execution  of  a  deed  by  Lord  Ferrers,  a  witness  was  called  to  prove  the 
hand-writing  of  Cottington,  a  subscribing  witness,  who  was  dead:  he  stated 
that  his  master  had  held  an  estate  under  the  late  Lord  Ferrers,  and  that  he 
had  seen  several  letters  appearing  to  liave  been  written  by  Cottington,  for 
the  rent  of  the  estate;  and  that  his  master  had  told  him  that  they  were  the 
letters  of  Cottington,  Earl  Ferrers's  steward.  The  Court,  in  this  instance, 
rejected  the  witness,  because  he  could  not  prove  the  identity  of  Cottington 
(o);  but  Lord  Raymond  said  that  it  was  not  necessary  in  all  cases  that  the 
witness  should  have  seen  the  party  write  to  whose  hand  he  swears;  for 
where  there  has  been  a  fixed  correspondence  by  letters,  and  it  can  be  made 
out  that  the  party  writing  such  letters  is  the  same  man  that  attested  the 
deed,  it  will  enable  the  witness  to  swear  to  that  person's  hand-writing, 
although  he  never  saw  him  write  (A).  And  Page,  J.,  said,  if  a  subscribing 
witness  to  a  deed  live  in  the  West-Indies,  whose  hand-writing  is  to  be 
proved  in  England,  a  witness  here  may  swear  to  his  hand  by  having  seen 
the  letter  of  such  person  written  by  him  to  his  correspondent  in  England, 
because,  uuder  the  special  circumstances  of  that  case,  there  is  no  oilier  way, 
or  at  least  the  difficulty  will  be  great  of  proving  the  hand- writing  of  such 
subscribing  witness.     The  Court,  in  this  case,  rejected  the  testimony,  not 

(m)  Where  it  was  proposed  (o  prove  the  hand-writing  of  the  defendant  (Samuel  Fry),  a  witness  was  pro- 
duced who  stated  that  he  had  never  seen  the  defendant,  but  that  he  had  corresponded  with  a  Samuel  Fry, 
of  Plymouth  Dock,  that  he  had  so  addressed  his  letters,  and  received  answers  from  him,  and  had  from  such 
correspondence  acquired  such  a  knowledge  of  his  hand-writing  as  enabled  him  to  say  that  the  letter  produced 
was  in  the  same  hand-writing;  and  evidence  was  given  aliunde  that  the  defendant  lived  at  Plymouth  Dock, 
and  that  no  other  person  of  the  same  name  resided  tiiere;  it  was  held  that  tlie  evidence  was  sufficient. 
Hnrrington  v.  Fry,^  1  Ry.  &,  M.  90.  Hand-writing  is  well  proved  by  a  witness  who  has  received  letters 
from  the  party  in  answer  to  letters  written  to  him  by  the  witness,  although  the  witness  has  never  done 
any  act  in  consequence  of  the  receipt  of  such  letters.  Doe  v.  Wallinger,  cor.  Holroyd,  J.,  Dorchester 
Spring  Assizes,  1SI9.     And  see  Gould  v.  Jones,  1  Blacks.  384. 

(n)  Fitzg.  195.  (o)  Ibid. 

(1)  [The  hand-writing  of  a  party  to  a  receipt  may  be  proved  by  a  witness  who  has  never  seen  him  write, 
but  who,  in  a  course  of  dealings  with  him,  has  received  his  notes  which  he  h-ds  paid;  {or  letters  from  him 
upon  which  he  has  acted;}  if  the  witness  swears  affirmatively,  from  his  own  knowledge  derived  from  these 
fact«,  that  he  believes  the  signature  produced  to  be  the  proper  hand-writing  of  the  party.  Johnson  v.  Daverne, 
19  Johns.  134. 

A  notary  public,  who  has  seen  much  of  the  party's  acknowledged  writing,  though  he  has  never  seen  him 
write,  was  held  competent  to  prove  his  signature  as  an  attesting  witness  to  a  will.  Duncan  v.  Beard,  2Nott 
&IVI -Cord.  400. 

The  hand-writing  of  a  surveyor  to  an  ancient  survey  may  be  proved  by  a  witness  who  has  become  acquainted 
With  his  hand-writing  by  inspecting  ancient  surveys  avowedly  made  by  him.  Jackson  v.  Murray,  Anthon's  N. 
P.  77.     See  also  Tiiylor  v.  Cooke,  post,  p.  fi.57,  note  (m). 

In  the  case  of  the  Stale  v.  Allen,  1  Ruffin's  Rep.  G,  it  was  held  that  a  witness,  who  has  never  seen  a  person 
write,  nor  received  letters  from  him,  and  who  has  no  knowledge  of  his  hand-writing,  but  what  he  has  derived 
from  receiving  bank-notes,  in  the  course  of  business,  purporting  to  be  signed  by  the  person,  as  the  president  of 
a  bank,  and  reputed  to  be  genuine,  is  incompetent  to  prove  his  hand-writing,  or  to  prove  that  a  bank-note 
purporting  to  be  signed  tiy  him  is  counterfeit,  at  least  unless  the  ordinary  occupation  of  the  witness  renders 
it  probable  that  he  has  received  and  paid  large  sums,  so  as  to  be  a  skilful  judge.]  jSee  also,  Greaves  v. 
i/«n<er,2  Car.  &,  Payne,  477.} 

(A)  (One  of  two  witnesses  to  a  deed  deposed  that  he  did  not  recollect  witnessing  it,  but  knew  the  attestation 
to  be  in  his  hand-writing,  and  that  the  other  subscribing  witness  had  a  short  time  previously,  but  long  after 
the  commencement  of  the  suit  in  which  the  deposition  was  taken,  left  the  commonwealth,  after  advertising 
his  intention  so  to  do,  and  that  though  the  deponent  did  not  recollect  having  seen  him  write  his  name,  he 
had  often  reecived  letters  from  him,  and  thonghl  the  signature  in  question  was  his  hand-writing.  Held,  that 
this  was  sufficient  proof  of  the  execution  of  the  deed  for  the  purpose  of  reading  it  in  evidence.  Russell  v. 
Coj^n,  8  Pick.  143.) 
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on  account  of  the  insufficiency  of  the  evidence  to  prove  the  hand-writing 
to  be  that  of  the  person  who  had  written  the  letters  demanding  rent,  but 
because  the  identity  of  that  person  with  Cottington,  the  attesting  witness, 
had  not  been  made  out. 

The  mere  seeing  the  superscription  of  letters  at  the  post-office,  purporting 
to  have  been  franked  by  the  party,  is  not  a  sufficient  foundation  for  this  kind 
of  evidence  {p),  for  the  superscription  may  have  been  forged.  A  witness 
who  swears  to  his  beUef  of  hand-writing  must  form  his  judgment  from  his 
recollection  of  the  general  character  of  the  hand-writing  of  the  party,  and 
not  from  any  extrinsic  or  collateral  circumstances.  Mr.  Caldecot  was 
allowed  to  state  his  belief  that  the  hand-writing  was  not  that  of  Mr.  Mickle, 
*the  author  of  the  Lusiad,  because  he  was  a  very  correct  man  in  making  *5i5 
capital  and  small  letters  where  such  were  required;  and  in  the  writing  pro- 
duced that  correctness  was  not  observed;  for  the  observation  arose  from  the 
character  of  the  hand-writing  itself  (5')  (1).  But  in  the  later  case  of  i>«co5^a 
V.  Pym  (r),  the  witness  saying  that  the  hand-writing  was  like  the  plaintiff's, 
but  that  he  did  not  think  it  was  his,  because  the  plainti^^  was  too  much  a 
man  of  the  world  to  sign  such  an  accoiuit,  Lord  Kenyon  held  that  the 
answer  was  improper,  and  that  the  witness  ought  to  found  his  opinion 
upon  the  character  of  the  hand-writing  only. 

Where  the  witness  had  never  S'^en  the  defendant  (who  was  sued  as  the 
acceptor  of  a  bill  of  exchange)  write  his  name  till  after  the  commencement 
pf  the  action,  and  then  only  for  the  purpose  of  showing  him  the  diff'erence 
between  his  hand-writing  and  that  of  the  acceptance  on  the  bill,  his  testi- 
mony was  held  to  be  inadmissible  [s). 

It  is  also  a  rule  that  evidence  by  comparison  of  hands  is  not  admissible.  Compari- 
By  comparison,  is  now  meant  an  actual  comparison  of  two  writings  with  son  of 
each  other,  in  order  to  ascertain  whether  both  were  written  by  the  same '''^"'^^' 
person  (/)  (A).     Here   it   may   be   observed,  that  such  evidence  is  now 

if)  Gary  v.  Pitty  Pealie's  Ev,  105.  And  see  Ld.  Ferrers  v.  Shirley,  Fitz,  195.  And  it  has  been  held  that 
the  full  signature  of  an  acceptor  is  not  sufficiently  proved  by  a  witness  who  has  seen  the  party  sign  his  name 
but  once  before,  when  he  used  only  the  initial  of  liis  Christian  name.  Powell  v.  Ford.}  2  Stark.  64,  Ellen- 
bnrouorh,  C.  J.,  1817.  But  this  case  was  overruled  by  Lord  Tenterden,  C.  J.,  in  the  case  of  Lewis  v.  Sapio^ 
IM.  «feM.C.39. 

(9)  See  Decosta  v.  Pym,  Peake's  L.  E.  99,  101.  (r)  Ibid. 

(s)  Slranfrer  v.  Searle,  I  Esp.  C.  14,  15.     Vide  4  Esp.  C.  27. 

(t)  Brookhard  v.  Woodley,  Peake's  C.  21.  Macpherson  v.  Thoytes,  Peake's  C.  20.  Stranger  v.  Searle, 
1  Enp.  C.  14.  Doe  V.  Braham,  4  T.  R.  497.  Clermont  v.  Tullidge,^  4  C.  &.  P.  1.  In  Brookhard  v.  Woodley, 
a  paper  was  produced,  said  to  be  in  tlic  hand-writing'  of  a  deceased  rector;  in  order  to  prove  the  fact,  the 
plaintiff's  counsel  offered  in  evidence  many  of  the  returns  to  the  Spiritual  Court,  of  the  births  and  burials, 
made  in  tlie  time  of  the  rector,  and  purporting  to  be  signed  by  him;  but  Yates,  J.  said,  "  I  have  no  doubt  to 
reject  their  evidence  as  not  admissible.  I  do  not  know  of  any  case  where  comparison  of  hands  has  been 
allowed  to  be  evidence  at  all."  Sed.  vid.  infra,  note  (c);  See  the  observations  on  the  text,  in  Doe  v.  Sucker- 
more,i  5  Ad.  &  Ell.  745. 

(1)  [In  Smith  v.  Fenner,  1  Gallison,  175,  upon  a  question  whether  an  altered  word  in  a  will  was  in  the 
hand-writing  of  the  scribe  who  drafted  it — after  witnesses,  who  were  acquainted  with  his  hand-writing,  had 
testified  that  in  their  opinion  the  altered  word  was  not  written  by  him,  and  grounded  their  opinion  mainly 
on  the  manner  of  forming  a  particular  letter,  and  the  use  of  double  hyphens — other  witnesses,  who  were  also 
acquainted  with  his  hand-writing,  were  allowed  to  state,  that  certain  deeds,  which  they  produced  to  the  jury, 
were  the  hand-writing  of  the  scribe,  and  contained  the  peculiarity  as  to  the  particular  letter  and  the  hyphens 
observable  in  the  will,  and  that  they  had  frequently  known  him  to  write  in  this  maimer.  "This,"  said  the 
Court,  "  is  not  a  mere  comparison  of  hands.  The  witnesses  swear  us  to  facts  and  peculiarities  of  hand- 
writing, and  produce  the  best  possible  proof  of  their  own  accuracy."] 

(A)  (In  Massachusetts  and  [Maine.]  A  comparison  of  the  signature  to  a  written  contract  with  other 
writings  of  the  party,  proved  to  be  genuine,  is  proper  and  legal  evidence  to  prove  the  signature.  Hall  et  al. 
v.JIuse,  10  Mass.  R.  39.  The  Salem  Bank  v.  The  Gloucester  Bank,  17  Mass.  R.  1.  [Homer  v.  Wallis,  11 
Mass.  Rep.  309.     Hammond^s  Case,  2  Greenleaf,  33. 

Whether,  in  New  York,  papers  admitted  to  be  genuine  can  be  delivered  to  the  jury,  to  determine  by  com- 
parison, the  genuineness  of  the  paper  in  question — Quare,     Titford  v.  Knox,  2  Johns.  Cas.  211:  But  if  a  wit- 

>Eng.  Com,  Law  Reps.  iii.  296.    ^Id.  xxii.  242.    Hd.  xix.  247.    *Id.  xxxi.  406. 
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deemed  to  be  receivable  and  legal  evidence  of  hand-writing,  as  distinct 
from  evidence  by  comparison  of  hands,  seems  formerly  to  have  been  con- 
sidered as  evidence  by  comparison  of  hands,  and  as  inadmissible,  at  least  in 
criminal  cases.  In  the  case  of  Algernon  Sydney  (w),  two  of  the  witnesses 
who  swore  to  their  belief  of  his  hand-writing  had  seen  him  write,  and  the 
tltird  had  paid  bills  purporting  to  have  been  indorsed  by  the  defendant. 
Yet  the  prisoner  in  his  defence  insisted  that  nothing  but  comparison  of 
hand-writing  had  been  offered  in  evidence  against  him.  And  ihe  stalute 
reversing  his  attainder  (a?),  recites  that  there  had  not  been  sufficient  legal 
evidence  of  any  treasons  committed  by  him,  there  being  produced  a  paper 
found  in  his  closet,  supposed  to  be  his  hand-writing,  but  which  was  not 
proved  by  any  one  witness  to  have  been  written  by  him,  but  that  the  jury 
were  directed  to  believe  it  by  comparing  it  with  other  writings  of  his. 
And  in  the  case  of  the  seven  Bishops  [y),  evidence  by  the  witnesses,  who 
swore  to  their  belief  of  the  defendanls'  hand-writing  from  iiaving  seen 
other  letters  which  had  been  written  by  them,  was  also  termed  evidence  by 
comparison  of  hands,  and  the  Court  was  divided  upon  the  question  whether 
the  evidence  was  sufficient.  It  appears,  however,  that  at  that  time  it  was 
the  common  practice  to  receive  such  evidence  in  civil  cases.  Powell,  J., 
in  the  same  case  observes,  "In  civil  actions,  a  slender  proof  is  sufficient  to 
make  out  a  man's  hand,  as  by  a  letter  to  a  tradesman,  or  a  correspondent, 
*516  or  the  like,  biu  in  criminal  matters  *such  as  this,  if  such  a  proof  is  allowed, 
where  is  the  safety  of  your  life,  or  of  any  man's  life?"  (r). 

As  to  the  reason  of  the  rule  which  excludes  evidence  by  actual  compa- 
rison, it  has  been  said  jurors  may  not  be  able  to  read,  and  are  therefore 
incompetent  to  make  the  comparison  {a).  This  does  not  appear  to  be 
satisfactory  ;  for  if  the  jurors  cannot  read,  they  may  nevertheless  receive 
the  evidence  of  witnesses  who  are  able  to  make  the  comparison.     It  has 

{n)  3  St.  Tr.  802,  35  Car.  2.  {x)  1  W.  &.  M.  c.  7  (private). 

iy)  4  Jac.  2,  4  St.  Tr.  338.  (z)  4  St.  Tr.  338. 

(a)  Macpherson  v.  T/ioijtes,  Peake's  C.  20.     Broaikhard  v.  Woodley,  lb.  in  note. 

ness  have  no  previous  knowledsfe  of  tiie  hand,  he  cannot  be  permitted  to  decide  on  it  in  court,  from  a  com- 
parison of  hands.     Ihid.^     ]  Goldsmith  v.  Bane,  3  Halst.  Rep.  87.  ( 

In  one  rase  (I  Esp.  351)  Lord  Ketiyon  allowed  the  jury  to  examine  papers  admitted  to  be  of  the  party's 
hand-vvritinfT,  and  to  compare  them  witli  the  writinof  in  question.  The  same  w.is  allowed  in  one  reported 
case  in  Connecticut.  T/ip  Slate  v  Bruiisoii,  1  Rool,  307.  Sed  vide  The  State  v.  King,  staled  by  Mr.  Day  in 
a  note  to  Macpherson  v  Thoytes,  Peake's  C.  21,  where  two  justices  of  tiie  Sup.  Court  (a  third  dissenlinff)  re- 
jected evidence  of  this  kind.  See  also  Swift's  Ev.  29,  30.  And  at  Nisi  Prius,  in  New  York,  it  has  been 
ruled,  that  after  the  hand-writing  of  a  party  is  in  evidence,  liis  hand-writing  to  another  instrument  may  be 
proved  l)y  cajhng  a  witness  to  compare  it  with  that  to  be  proved,  and  to  state  his  inference  to  the  jury. 
Roger''s  AdnCr  v.  Shaler,  Antlion's  N.  P.  79. 

The  (Circuit  Court  of  the  United  Slates,  sitting  in  Pennsylvania,  have  decided  that  hand-writing  cannot  be 
proved  by  comparison  of  hands.  Martin  v.  Taylor,  April  1803.  jRcporled,  1  Wash.  C.  C.  Rep,  ].}  U. 
States  V.  Johns,  April  18U6.  Wharton's  Digest,  245.''  Dut  in  the  State  Court,  after  evidence  has  been  given 
in  support  of  a  writinL',  it  may  be  corroborated  by  comparison  with  an  acknowledged  writing  of  tlie  parly. 
M-Corkle  v.  Binns,  5  Binney,  349.  \Farmer's  Bank,  SfC  v.  Whitehill,  10  Serg.  &  Rawie,  ifo.}  [Baker  v. 
Haines,  G  Wliart.  284]  And  on  an  indictment  for  forgery — especially  where  the  writing  is  found  in  the 
prisoner's  possession — comparison  of  hands  may  be  permit'ed.  PennsyUiania  v.  M'Kce,  Addison's  Rep.  33. 
{But  comparison  of  hands  alone  is  not  evidence,  except  in  tiie  case  of  public  officers,  who  have  been  so  long 
dead  tliat  belter  proof  could  not  be  expected.      Vickroy  v.  Skelley,  14  Serg.  &  Rawle,  372.} 

In  South  ("arolina,  compnri.>-on  of  hands  is  admissible  as  a  circumstance  in  aid  of  doubtful  proof;  butter 
se,  and  without  other  proof,  it  Is  inadmissible.     Bowman  v.  Plunketl,  2  M'Cord,  518. 

In  Vermont,  comparison  of  hands  is  not  admitted,  if  there  be  a  subscribing  witness  to  the  instrument  who 
Can  be  produced.     Pearl  v.  Allen,  1  Tyler,  4. 

j  [n  New  Hampshire  the  doctrine  of  the  State  Courts  of  Pennsylvania  has  been  established.  Myers  v.  Tos. 
can,  3  New  Hamp.  Rep.  47.} 

See  note  to  R.  v.  Calor,  at  Ihe  end  of  the  fourth  volume  of  Mr.  Day's  Edition  of  Espinasse's  Reports, 
where  this  subject  is  elaborately  treated.] 

»  Ace.  Jackson  v.  Phillips,  9  Cowcn,  94. 

*>  In  a  criminal  case.  .  I/.  States  v.  Craig,  4  Wash.  C.  C.  Rep.  729. 
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also  been  suggested,  that  if  such  a  comparison  were  to  be  allowed,  an 
unfair  selection  of  specimens  might  be  made  for  the  purpose  of  comparison. 
This,  however,  would  be  open  to  inquiry  and  observation,  and  scarcely 
seems  to  be  a  ground  for  the  total  exclusion  of  such  evidence;  and,  perhaps, 
after  all,  the  most  satisfactory  reason  is,  that  if  such  comparisons  were  to  be 
allowed  it  would  open  the  door  to  the  admission  of  a  great  deal  of  collateral, 
evidence,  which  might  branch  out  into  a  very  inconvenient  length.  For  in 
every  case  it  would  be  necessary  to  go  into  distinct  evidence,  to  prove  each 
specimen  produced  to  be  genuine;  and  even  in  support  of  a  particular  spe- 
cimen (if  the  present  rule  were  to  be  broken  through)  evidence  of  compa- 
rison would  be  receivable  in  order  to  establish  the  specimen,  and  so  the 
evidence  might  branch  out  to  an  indefinite  extent  (6).  The  ordinary  practice 
is  seldom  attended  with  inconvenience;  for  if  the  hand-writing  be  not  that 
of  the  party,  it  is  more  easy  for  him  to  disprove  it  than  it  would  be  for 
his  adversary  to  prove  it  in  case  it  were  genuine;  for  it  must  be  within 
his  own  peculiar  knowledge  what  witnesses  have  so  intimate  an  acquaint- 
ance with  his  hand-writing  as  to  be  able  to  prove  the  forgery;  but  where  it 
is  genuine  his  adversary  has  the  witnesses  to  seek  for.  It  cannot,  however, 
be  denied,  that  abstractedly,  a  witness  is  more  likely  to  form  a  correct 
judgment  as  to  the  identity  of  hand  writing,  by  comparing  it  critically  and- 
minutely  with  a  fair  and  genuine  specimen  of  the  party's  hand-writing, 
than  he  would  be  able  to  make  by  comparing  what  he  sees  with  the  faint 
impression  made  by  having  seen  the  party  write  but  once,  and  then  per- 
haps, under  circumstances  which  did  not  awaken  his  attention. 

ISTot withstanding  the  general  rule  against  evidence  by  comparison  of 
hands,  the  jury  are  not  prohibited  from  comparing  with  the  disputed  sig- 
nature writing  in  evidence  before  them  for  other  purposes,  and  proved  to 
be  in  the  hand-writing  of  the  party  whose  hand-writing  is  disputed  (c),  and 
which  are  not  selected  by  the  party  for  the  purpose  of  comparison  {d)  (A). 

In  some  instances,  where  the  antiquity  of  the  writing  makes  it  impossible 
*for  any  living  witness  to  swear  that  he  ever  saw  the  party  write,  compa-     *517 

(/;)  See  the  observations  on  this  passagfe  in  Doe  v.  Suckerinore,^  5  Ad.  &  Ell.  703. 

(c)  Where  there  was  contradictory  evidence  respecting^  the  defendant's  hand-writing-,  the  jury  were  al- 
lowed to  compare  letters  admitted  to  have  been  written  by  him,  with  the  disputed  signature.  Altesbrook  v. 
Roach,  I  Esp.  C.  351.  Cor.  Kenyon,  C.  J.  Goodtitle  v.  Braham,  4  T.  R.  497;  and  see  Co.  Litt.  6,  b.  Where 
in  an  action  on  a  breach  of  promise  of  marriage  after  the  hand-writing-  of  the  defendant  had  been  proved  to 
certain  letters,  another  was  offered  which  was  also  proved  to  be  so,  but  was  contradicted  by  the  defendant's 
witness,  and  tJie  Judge  submitted  it  with  the  others  to  the  jury  to  compare;  held  that  it  was  competent  for 
the  jury  so  to  do.     Griffiths  v.  Williams,  IJ.  &  C.  47;  R.  v.  Morgan,2  M.  &  M.  133. 

(d)  Doe  V.  Newton,^  5  A.  &  E.  514.  So  in  Solila  v.  Yarrow,  2  M.  &  M.  33,  a  bill  drawn  and  irtdorsed  by 
the  defendant  having  been  read  in  evidence,  the  jury  were  directed  by  Lord  Tenterden  to  compare  with  it  a 
letter  purporting  to  have  been  written  by  the  defendant,  but  as  to  which  the  evidence  of  hand-writing  was 
contradictory.  °On  an  issue  that  the  acceptance  was  not  that  of  the  defendant,  held,  that  letters  written  by 
him  relating  to  the  transaction,  and  which  had  been  read  in  evidence,  might  be  handed  to  the  jury.  Eaton 
v.  Jervis,^  8  C.  &  P.  273.  Tlie  only  exceptions  to  the  rule  that  evidence  of  hand-writing  by  comparison  is 
inadmissible,  are  cases  of  necessity;  as  where  genuine  documents  are  already  in  evidence  in  the  cause,  or  are 
ancient,  and  can  be  proved  in  no  other  way.  Doe  v.  Newton,-  1  Nev.  &  P.;  and  5  Ad.  &  Ell.  351;  questioti- 
ing  Allesbrook  v.  Roach,  1  Esp.  351.  Upon  an  issue  whether  an  indorsement  was  the  defendant's,  held  that 
the  jury  could  not  be  allowed  to  compare  other  writings  with  that  in  dispute;  they  can  only  do  so  with  docu- 
ments  which  are  otherwise  in  the  cause.  Bromage  v.  Rice,^  7  C.  &  P.  548.  But  on  the  trial  of  an  issue  out 
of  the  chancery  of  the  county  palatine  of  Lancaster,  to  try  whether  a  document  purporting  to  have  been 
signed  by  a  party  deceased  was  his  genuine  signature,  different  documents  proved  to  be  in  his  hand-writing, 
and  in  which  he  spelt  his  name  in  a  different  manner,  were  submitted  to  the  jury  for  the  purpose  of  com- 
parison, by  Gurney,  B.  after  consultation  with  Alderson,  J      Lancaster  Spring  Assizes,  1833. 


(A)  (Upon  the  question  as  to  the  genuineness  of  a  signature,  the  genuine  signature  of  the  same  person  to 
a  paper  not  otherwise  competent  evidence  in  the  case  is  admissible  to  enable  the  court  and  jury,  by  a  com- 
parison  of  the  hands,  to  determine  the  question.     Moody  v.  Rowell,  17  Pick.R.  490.) 

'Eng.  Com.  Law  Reps.  xxxi.  406.    Ud.  xxxi.  382.    a/d.  xxxiv.  387.    ^Id.  xxxii.  625. 
VOL.  II.  68 
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rison  of  hand-writing  witli  documents  known  to  be  in  his  hand-writing  has 
been  admitted  (e)  (A). 
When  ad-  In  the  case  of  Goodtitle  d,  Revett  v.  Braham  [f),  a  clerk  from  the 
missible.  post-office  who  had  been  employed  to  inspect  franks  and  detect  forgeries, 
was  admitted  on  a  trial  at  bar  to  give  his  opinion,  as  a  matter  of  skill  and 
judgment  whether  a  will  was  written  in  a  natural  or  imitative  character 
(B).  He  admitted  in  his  examination  that  he  had  never  detected  an  imi- 
tation of  the  hand-writing  of  an  old  person  who  wrote  with  difficulty,  and 
who  might  be  supposed  frequently  to  stop;  and  that  he  judged  principally 
by  seeing  whether  the  letters  were  what  is  called  painted,  or  passed  over 
by  the  pen  a  second  time,  which  might  happen  to  any  person  from  a  failure 
of  ink.  After  giving  it  as  his  opinion  that  the  will  was  not  genuine,  a 
paper  was  produced,  admitted  to  have  been  written  by  the  person  sus- 
pected of  having  forged  the  will,  and  he  was  asked  his  opinion  whether 
that  paper  and  the  will  had  been  written  by  the  same  person,  and  the 
question  was  objected  to,  but  admitted  by  the  Court  (I).  But  in  the  case 
*51S  of  Citj^y  V.  Pitt  (g),  *Lord  Kenyon  refused  to  admit  the  testimony  of  an 
inspector  of  franks  at  the  post-office,  to  prove  that  the  hand-writing  o-f  the 
acceptance  of  a  bill  of  exchange  purporting  to  be  the  defendant's,  was 
genuine;  saying,  that  although  such  evidence  had  been  received  in  the 
case  of  Revett  v.  Braham  (h),  yet,  that  in  his  charge  to  the  jury  he  had 
laid  no  stress  upon  it.     And  in  the  case  of  the  King  v.  Cator  [i),  an  in- 


(e)  By  Le  Blanc,  J.,  Row  v.  Rawlings,  7  East,  282.  [Anthon's  N.  P.  98,  note  (a).]  In  Buller's  N.  P. 
136,  it  is  stated,  that  where  a  parson's  book  was  produced  to  prove  a  modus,  the  parson  having  been  long 
dead,  a  witness  who  had  examined  the  parish  books  in  which  was  the  same  parson's  name,  was  permitted  to 
swear  to  the  similitude  of  the  hand-writing,  for  it  was  tiie  best  evidence  in  the  nature  of  the  thing,  for  the 
parish  books  were  not  in  the  plaintiff's  power  to  produce.  In  Taylor  v.  CooJce,  8  Price,  653,  it  was  held  that 
in  order  to  authenticate  the  hand-writings  of  former  rectors,  writings  alleged  to  be  theirs  might  be  com- 
pared  with  entries  in  the  parish  registers,  purporting  to  be  their  signatures;  for  as  it  was  their  duty  to  sign 
them,  it  was  to  be  presumed  that  the  signatures  are  in  their  hand-writing.  It  has  been  said  that  in  order  to 
make  ancient  signatures  available  for  this  purpose,  a  witness  should  be  produced  wJio  is  able  to  swear,  from 
his  having  examined  several  of  such  signatures,  that  he  has  acquired  a  sufficient  knowledge  of  the  hand- 
writing, as  to  be  able,  without  an  actual  comparison,  to  state  his  belief  on  the  subject.  Per  Holroyd,  J.,  in 
Sparrow  v.  Farrant,  Devon.  Sp.  Ass.  1819.  But  in  Doe  d.  Tilman  v.  Tarver,^  I  Ry.  &  M.  141,  in  order  to 
prove  that  an  account  produced  was  in  the  hand-writing  of  Edward  Haylis,  steward  of  the  manor  of  Areton, 
in  the  year  1727,  which  account  had  been  transmitted  to  the  present  steward  amongst  other  papers 
and  books  relating  to  the  manor,  by  the  representative  of  the  late  steward;  Abbott,  L.  C.  J.,  directed  the 
person  producing  the  paper  to  compare  it  with  the  hand-writing  of  Edward  Huylis  in  other  papers  belong, 
ing  to  the  manor,  and  said  that  he  recollected  Mr.  J.  Lawrence,  on  a  trial  at  Worcester,  directing  a  Mr. 
Benjamin  Price,  then  accidentally  in  court,  to  compare  an  ancient  writing  with  other  papers  purporting  to 
be  written  by  the  same  person;  and  to  give  his  opinion  on  the  identity  of  the  writings.  See  also  Morewood 
v.  Wood,  14  East,  328;  and  sec  the  observations  on  the  above  cases  of  Sparrow  v.  Farrant,  and  Doe  v. 
Tarver,  in  that  of  Doe  v.  Suckermore,^  5  B.  &  Ad.  703. 

(/)  4  T.  R.  497.  Lord  Kenyon  mentioned  a  case  where  a  decypherer  had  given  evidence  of  the  mean- 
ing of  letters,  without  explaining  the  grounds  of  his  art,  and  where  the  prisoner  was  convicted  and  executed. 
And  Buller,  J.,  said  it  was  like  the  case  of  Wells  Harbour,  where  persons  of  skill  were  allowed  to  give 
evidence  of  opinion. 

(g)  Peake's  L.  E.  Append.  After  it  has  been  sworn  that  an  acceptance  is  in  the  hand-writing  of  the 
defendant,  the  latter  must  produce  another  paper  copied  and  drawn  by  him,  and  call  a  clerk  from  the  post- 
office  to  state,  that  from  comparing  the  two  instruments,  hje  is  of  opinion  that  the  acceptance  is  an  imitation. 
Stranger  v.  Searle,  1  Esp.  14.     Kenyon,  C.  J.  1793. 

(i)  4  T.  R.  497.  (i)  4  Esp.  C.  177. 

(A)  (Strother  v.  Lucas,  6  Peters,  763.) 

(B)  (The  judgment  of  persons  well  acquainted  with  bank-notes,  is  sufficient  evidence  to  determine  whether 
a  note  is  genuine  or  forged;  the  signatures  of  the  president  and  cashier  of  a  bank  may  be  proved  by  per- 
sons who  never  saw  them  write,  but  whose  business  makes  them  conversant  with  bank  bills.  U.  S.  v.  Holts- 
clan,  2  Hayw.  379.     Slate  v.  Candle,  3  Hawks.  393.     See  also  Moody  v.  Rowell,  17  Pick.  R.  490.) 

(1)  [In  Ahhee  v.  Daniels,  Worcester  County  [Mass.]  Sept.  Term,  1811,  Parson's,  C.  J.  admitted  skilful 
witnesses,  who  had  never  seen  the  defendant  write,  to  swear  that  the  signature  in  dispute  was  not,  in  their 
opinion,  a  natural  one,  nor  written  by  the  same  person  who  made  other  signatures  which  were  produced  and 
acknowledged  to  be  the  defendant's.] 

lEng.  Com.  Law  Reps.  xxi.  399.    ^Jd.  xxxi.  406. 
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spector  was  admitted  to  swear  that  the  libel  was  written  in  a  disguised 
hand,  but  he  was  not  allowed  to  give  his  opinion,  upon  a  comparison  of 
the  libel  with  another  writing,  whether  they  had  been  written  by  the  same 
person  (A). 

In  order  to  test  the  veracity  of  a  witness  speaking  to  the  hand-writing 
of  the  defendant,  another  paper  purporting  to  be  his  writing,  and  not  rela- 
tive to  the  issue,  cannot  be  put  into  the  witness's  hand,  to  speak  to  its  being 
in  the  defendant's  hand-writing  or  not  {j). 

In  the  case  of  Gurney  v.  Langlands  {k),  the  Court  held  that  the  opinion 
of  inspectors  of  franks  at  the  post-office,  whether  a  writing  is  written  in 
a  natural  or  imitated  character,  is  of  little  weight;  and  refused  a  new  trial, 
which  was  moved  for  on  the  ground  that  such  evidence  had  been  rejected. 

An  acknowledgement  by  a  party  of  his  hand- writing,  though  made  pend- 
ing a  treaty  for  a  compromise,  is  evidence  against  him  (/). 

To  prove  an  acceptance  to  have  been  forged  by  J.  S.,  the  drawee  can- 
not give  evidence  of  similar  forgeries  committed  by  J.  S.  [m). 

The  same  rules  which  apply  to  the  proof  of  hand-writing  in  civil,  apply 
also  to  the  case  of  criminal  proceedings  (;i),  although,  formerly,  the  rule  in 
criminal  cases  was  more  rigid  than  in  civil  actions  (o). 

HEIR. 

Although  an  heir  against  whom  a  will  is  set  up  is  entitled  to  an  issue, Proof  of 
a  party  setting  it  up  against  him  is  not  {p).  heirship. 

When  «/^.  claims  to  be  the  heir  of  B.^  the  fact  of  heirship  is  established 
by  proof  of  the  relationship,  and  of  the  faikire  of  issue  from  such  branches 
as  would  otherwise  impede  the  descent  {q).  And  the  law  not  only  notices 
the  general  rules  of  descent,  but  also  the  particular  course  of  descent  ac- 
cording to  the  custom  of  gavelkind  and  borough  English  (r).  But  where 
the  course  *of  descent  is  peculiar  to  a  particular  manor,  the  local  custom  *519 
must  be  proved  {s).  And  although  the  law  of  England  adopts  the  laws  of 
all  Christian  countries  as  to  marriage,  it  does  not  adopt  all  the  consequences 
of  such  marriages;  the  right  of  inheritance  to  lands  is  governed  by  the 
lex  loci,  and  by  that  alone.  By  the  general  law  of  inheritance  to  socage 
lands,  it  is  essential  not  only  that  the  claimant  should  be  legitimate,  but 

(i)     Griffiths  V.  Ivory,  3  P.  &  D.  179.     And  see  Doe  v.  Newton,i  4  Ad.  &  Ell.  514. 

(t)2  5  B.  &  A.  930.  To  prove  the  hand-writing:  of  a  member  of  parliament,  the  opinion  of  a  clerk  em- 
ployed to  inspect  franks,  who  has  never  had  occasion  to  apply  to  the  member  to  verify  his  hnnd-writing,  is 
insufficient.  Batchelor  v.  Sir  John  Honeyivood,2  Esp.  C.  714.  Dissimilitude  of  hand-writing  is  evidence  of 
little  weight,  and  of  none  whatever  when  opposed  by  positive  depositions  to  signature  in  the  actual  presence 
of  witnesses.     Young  v.  Brown,  1  Hagg.  .570. 

(/)   Waldridge  v.  Kennison,  1  Esp.  C.  143. 

(»n)  Balcetti  v.  Serani,  Peake's  C.  142;  Viney  v.  Barss,  1  Esp.  C.  293;  Graft  v.  Bertie,  Peake's  Ev.  103. 

(n)  Francia's  Case,  6  St.  Tr.  79.  Layer's  Case,  Ibid.  275.  R.  v.  Hensey,  1  Burr.  644.  Ld.  Preston's 
Case,  4  St.  Tr.  446.  De  la  Matte's  Case,  Howell's  St.  Tr.  vol.  21,  p.  810.  The  Attorney-General  v.  Le 
Merchant,  2  T.  R.  201,  n.     R.  v.  Cater,  4  Esp.  C.  117. 

(o)  Per  Kelynge,  C.  J.    Carr's  Case;  and  4  St.  Tr.  338. 

(p)  Lorton  v.  Ld.  Kingston,  4  CI.  &  Fi.  269.  (?)  See  Pedigree. 

(r)  Supra,  tit.  Custom.  The  Crown  granted  the  dignity  of  an  Earl  to  C,  "  et  heredibus  suis  masculis  in 
perpetuum,"  and  the  grantee  died  without  issue;  it  was  held  that  the  dignity  descended  to  the  male  heir  of 
a  collateral  branch;  the  rules  of  construction  applicable  to  grants  of  lands  by  the  Crown,  are  not  applicable 
to  grants  of  honours.     Earl  of  Devon's  Case,  1  Dow.  &.  C.  200. 

(s)  See  tit.  Custom. 

(A)  (In  an  action  on  the  case  for  a  libel  contained  in  an  anonymous  letter  sent  through  the  post-office, 
comparison  of  hand-writing  is  admissible  in  corroboration  of  other  evidence  tending  to  prove  the  writing 
to  have  been  published  by  the  defendant.     Callen  v.  Gaylord,  3  Watts,  321.) 
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that  he  be  born  during  marriage  (i).  And  therefore,  though  a  child  born 
in  Scotland  of  unmarried  parents,  domiciled  there,  and  who  afterwards 
intermarry  there,  is  legitimate,  yet  he  is  incapable  of  inheriting  lands  in 
England  (k). 

Ill  an  action  of  covenant  (v)  for  quiet  enjoyment  under  a  lease  by  the 
defendant's  ancestor,  the  declaration  alleged  that  the  reversion  came  to  and 
vested  in  the  defendant  by  assignment  thereof;  the  defendant  pleaded  by 
his  guardian,  that  the  reversion  did  not  come  to  and  vest  in  him  jnodo  ei 
forma,  &c.  The  plaintifl'  proved  that  the  estate  descended  to  the  defendant, 
an  infant,  as  heir  at  law  to  the  lessor;  and  that  a  person  had  been  employ- 
ed by  the  defendant's  mother  to  receive  the  rents,  and  given  receipts  for  the 
same  to  the  plaintiffs  as  tenants  of  her  son,  and  the  Court  of  King's  Bench 
held  that  the  issue  was  sufficiently  proved  [x)  (1). 
Eiens  per  In  an  action  against  the  heir,  on  the  bond  of  the  ancestor  (3/),  the  plea  of 
discent.  riens 2ier  discent  admits  the  obligation,  but  it  is  incumbent  on  the  plaintiff 
to  prove  assets  (2),  The  substance  of  the  issue  is,  whether  the  defendant 
had  assets  and  a  variance  as  to  the  county  is  not  material  (2);  and  the 
plaintiff  may  show  that  the  land  was  devised  to  the  defendant,  provided 
the  devise  does  not  alter  the  limitation,  for  then,  according  to  the  general 
rule,  the  heir  takes  by  descent  (a);  and  the  charging  the  estate  with  debts 
and  legacies  makes  no  difference,  if  the  tenure  and  quality  of  the  estate  be 
not  altered  [b). 
Assets.  The  plaintiff  must  prove  assets  according  to  the  averment  in  the  declara- 

*520  tion  *(c);  if  he  declare  against  the  defendant  as  heir  of  the  obligor,  he  must 
prove  assets  as  the  heir  of  the  obligor;  for  if  it  appear  that  the  assets  have 
descended  immediately  from  an  intermediate  person,  the  variance  will  be 
fatal,  the  descent  ought  to  have  been  specially  stated  [d);  as  where  the 

(0  Co.  Liu.  7,  b.  Hccres,  in  the  legal  understanding  of  the  common  law,  implieth,  that  he  is  €x  justis 
nuptiis  procreatus;  and  again,  herccs  legilimus  est  quern  nuptice  demanstrant.     See  Goodioiii's  Case,  7  Co.  1. 

(«)  Doe  d.  Birlhwhistle  v.  Vardill,  5  B.  &  C.  438.  In  Gordon  v.  Gordon,  3  Swans.  400,  and  in  the 
iStralfnnore  Peerage  Case,  it  was  held  tliat  the  subsequent  marriage  of  Scotch  parents  in  England,  did  not 
•entitle  their  previous  issue  to  Scotch  titles  or  estates. 

(b)  Debt  on  the  specialty  of  the  ancestor  lies  at  common  law  against  the  heir.  Co.  Litt.  209,  The 
remedy  was  extended  to  devisees  by  the  3  &  4  W.  &  M.  c.  14;  to  covenant  by  the  II  G.  4,  1  VV.  4,  c.  47. 

(x)  Ibid.     And  it  was  held  tliat  the  defendant's  infancy  was  not  available  in  that  stage  of  the  proceeding. 

(V)  This  will  not  lie  unless  the  lieir  be  expressly  mentioned;  aliter,  of  an  executor.  Co.  Litt.  209,  a.  2 
Will.  Saund.  137,  b. 

(z)  B.  N.  P.  175;  6  Co.  47. 

(a)  1  Ld.  Raym.  728.  Reading  v.  Royston,  1  Salk.  242.  There  H.  having  two  daughters,  one  of  them 
had  a  son,  and  died,  and  H.  devised  to  the  son  in  fee:  and  the  Court  agreed  to  the  rule,  that  where  a  devise 
to  an  heir  gives  the  same  estate  which  would  descend,  the  devise  is  unnecessary,  and  nihil  operatur;  but  they 
held  that  in  the  present  case  the  heir  must  take  by  devise,  for  there  was  not  a  devise  to  the  heir,  since  both 
coparceners  made  but  one  heir.  See  2  Will.  Saund.  7,  note  (4).  Where  the  heir  takes  a  different  estate 
from  that  which  he  would  have  taken  by  descent,  the  disposition  by  the  will  must  prevail;  as  where  the 
estate  is  devised  to  the  heir  in  tail  (Plow.  545),  or  a  man  devises  to  his  two  daughters  (Cro.  Eliz.  431);  but 
under  the  stat.  3  Will.  &  Mary,  c.  14,  the  devise  would  be  fraudulent  against  creditors,  and  an  action  might 
be  brought  against  the  devisee  as  heir  and  devisee.     2  Will.  Saund.  7,  note  (4). 

(fc)  AUam  V.  Heber,  Str.  1270.     B.  N.  P.  175.     Clerk  v.  Smith,  1  Salk.  241. 

(c)  An  allegation  of  assets  in  the  county  A.  is  satisfied  by  proof  of  assets  in  the  county  B.  DowdaWs 
Case,  6  Rep.  47,  a. 

{d)  Jenk's  Case,  Cro.  Car.  151;  Lill.  Ent.  147;  2  Will.  Saund.  7,  note.  A  reversion  expectant  on  an 
estate. tail  is  not  assets  to  charge  the  heir  upon  the  general  issue  rieyis  per  discent;  but  a  reversion  expectant 
on  an  estate  for  life  must  be  pleaded  specially  (B.  N.  P.  176.  Kellow  v.  Roden,  Carth.  126),  It  seems  that  a. 
reversion  expectant  on  a  term,  or  lease  for  years,  cannot  be  pleaded  in  delay  of  execution  (2  Will.  Saund.  7, 
note  (4).  Buckiy  v.  Nightingale,  1  Str.  665;  1  Lutw.  442;  Heme,  307).  Where  there  is  a  mortgage  for 
years,  the  reversion  in  fee  is  legal  assets,  and  the  creditor  may  have  judgment  with  a  cesset  executio  until  the 

(1)  [Equity  will  give  relief  against  the  assets  in  the  hands  of  the  heir,  where  a  cause  of  action  arose,  on 
a  covenant  of  tlie  ancestor,  after  the  settlement  of  his  estate  in  the  probate  office,  and  payment  of  the  sur- 
plus to  the  heir  by  the  administrator.     Booth  v.  Starr,  5  Day,  519.] 

(2)  [Sec  Jackson  v.  Rosevelt,  13  Johns.  97.  Lahagh  v.  Cantine,  ibid.  272.  Fisher  v.  Kay,  2  Bibb.  434. 
Pea  V.  Waggoner,  2  Hay  w.  Tcnn,  itep.  3,     Baird  Sf  Co.  v.  Matlox,  1  Call,  257,] 
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defendant  is  the  heir  of  the  heir  of  the  obligor,  but  is  charged  as  his  heir  (e). 
So  where  the  defendant  being  charged  as  the  heir  of  B.,  it  appeared  that 
B.  died  seised,  leaving  the  defendant  his  daughter,  and  that  his  wife  was 
with  child  of  a  son,  who  was  born  alive,  and  lived  for  an  hour;  for  the 
lands  came  to  the  defendant  as  heir  to  her  brother,  who  was  last  seised  (/). 
It  is  otherwise  where  the  intermediate  heirs  were  not  actually  seised,  for 
there  the  defendant  takes  as  heir  of  the  person  named  {g).  The  defendant 
under  this  issue  may  give  in  evidence  an  extent  against  him,  on  a  debt 
owing  by  his  father  on  a  bond  to  the  King,  but  he  must  prove  the  bond, 
or  an  examined  copy  of  it  (A). 

On  issue  joined  on  the  plea  of  riens  j)er  discent  al  temps  del  original, 'R.\&r\s  per 
the  defendant  at  common  law  might  show  that  he  had  aliened  the  lands '^'®*^'^°^' 
bond  fide  before  the  commencement  of  the  action;  but  the  plaintiff  might, 
under  that  issue,  show  that  the  lands  had  been  aliened  by  covin  {i).     But 
under  the  stat.  3  &  4  Will.  &  Mary,  c.  5,  s.  6,  the  plaintiff  to  such  plea  may 
reply  that  the  defendant  had  lands,  &c.  from  his  ancestor  before  the  original 
writ  brought,  or  bill  filed;  and  if  upon  issue  joined  thereon,  it  be  found  for 
the  ^plaintiff,  the  jury  shall  inquire  of  the  value  of  the  lauds,  &c.  so  de-     *521 
scended  [k)  (1);  and  they  must,  under  this  statute,  find  the  gross,  and  not 
the  annual  value  (/). 

And  by  the  11  G.  4  &  1  W.  4,  c.  47,  s.  7  [rn),  where  an  action  of  debt  or 
covenant  upon  any  specialty  is  brought  against  any  heir,  he  may  plead  riens 
•per  discent  at  the  time  of  the  writ  brought,  and  the  plaintiff  may  reply  that 
he  had  lands,  tenements,  or  hereditaments  from  his  ancestor  before  the  writ 

reversion  comes  into  possession.  Wliere  it  is  a  mortgage  in  fee,  the  equity  of  redemption  is  not  legal  as- 
sets, and  the  heir  may  plead  ritns  per  discent.  Plunkett  v.  Penson,  2  Atk.  294.  Where  in  debt  against  the 
heir,  on  the  bond  of  the  ancestor,  the  defendant  pleaded  non  est  factum  and  riens  per  discent,  to  which  the 
plaintiff  replied,  lands  descended,  &c.;  held,  that  being  strictly  a  replication  within  the  3  &  4  W.  &,  M.  c.  14, 
s.  6,  the  jury  ought  to  have  inquired  the  value  of  the  lands  lound  to  have  descended,  and  the  verdict  there- 
fore being  impertect,  a  venire  de  novo  was  awarded.  Brown  v.  Shuker,  1  Cr.  &  J.  583.  As  to  what  shall  be 
considered  as  assets  by  the  heir,  see  2  Will.  Saund.  7,  note  (4);  Co.  Lilt.  374,  b.;  3  &  4  W.  4,  c.  106.  In  the 
case  of  a  mortgage  of  a  copyhold  in  fee,  the  equity  of  redemption  is  not  legal  asset?,  4  Rep.  22,  a.  An  estate 
per  autre  vie  of  which  the  heir  is  a  special  occupant  is  made  assets  by  tlie  stat.  29  C  2,  c.  3,  s.  12. 

(e)  Ibid.  It  is  sufiicient  to  charge  him  generally  as  heir,  without  sliovving  how.  Denham  v.  Stephenson, 
1  Salk.  355. 

(/)  2  Roll.  Ab.  709,  pi.  62.     Kellow  v.  Roden,  3  Mod.  256;  Dy.  68,  a.;  2  Will.  Saund.  7,  note  (4). 

(g)  Thus,  A.  being  seised  in  fee,  bound  himself  and  his  heirs,  and  having  two  sons,  B.  and  C,  limited  the 
estate  to  himself  for  life,  remainder  to  B.  his  eldest  son  in  tail,  reversion  to  his  own  right  heirs.  B.  entered 
and  died,  leaving  D.,  a  son,  who  died  without  issue,  on  whose  death  the  estate-tail  became  extinct,  and  the 
reversion  coming  into  possession,  descended  on  C,  A.''s  youngest  son,  who  was  the  heir  as  well  of  D.  as  of 
A.  Held,  that  B.  and  D.  were  seised  of  the  estate-tail  only,  and  that  C.  was  properly  charged  as  heir  to  his 
father,  and  that  it  was,  according  to  the  well-known  rule  of  law,  sufficient  to  charge  the  defendant  as  heir 
to  him.  See  Co.  Lift.  11,  b.  15,  a.;  Carth.  126.  Kelloio  v.  Roden,  3  Mod.  253;  1  Show.  244;  3  Lev.  286; 
Bro.  Disc.  14-30. 

(//.)  Lord  Raym.  734;  B.  N.  P.  175.  Home  v.  Adderley,  1  Lord  Rnym.  734.  B.  N.  P.  175.  Payment  of 
another  bond  to  the  amount  of  assets,  must  be  pleaded.     Bucklyv.  Nightingale,  1  Str.  665. 

(i)  Even  before  the  stat.  13  Eliz.  c.  5,  which,  in  this  instance,  is  declaratory  of  the  common  law.  1  Roll. 
Ab.  269;  Dyer,  149;  2  Will.  Saund.  7,  note  (4).  See  also  Gooch's  Case,  5  Co.  60.  [See  Hammond  v.  Gaither, 
3  Har.  &  M'Hen.  218.  Tremble  v.  Jones,  2  Murphy,  579.  Spaight  v.  Wade,  1  Car.  Law  Repos.  284. 
Hamilton  v.  Haynes,C&m.  &  Nor.  413.  Graff  v.  Smith''s  Adm^s,  1  Dallas,  481.  Morrises  Lessee  v.  Smith, 
4ib.  119.     S.  C.  1  Yeates,  238.] 

(k)  When  the  plaintiff  replies  according  to  this  statute,  he  is  not  entitled  to  a  general  judgment,  as  he  was 
at  common  law,  but  can  recover  only  to  the  value  of  the  land  sold  as  found  by  the  jury.  Redshato  v.  Hester, 
Carth.  354;  Comb.  344;  5  Mod.  119,  122.  If  the  jury  neglect  to  find  the  value,  the  Court  will  award  a 
venire  de  novo.  Jeffrey  v.  Barrow,  10  Mod.  18,  19.  So  under  the  late  stat.  11  G.  4  »&  1  W.  4,  c.  17,  s.  7. 
Brown  v.  Shuker,  1  C.  &  J.  583.     [S.  C.  Gilb.  Cas.  141, 279.] 

(0  Carth.  354. 

(m)  This  sec.  corresponds  with  sec.  5  of  the  stat.  3  &  4  W.  &  M.  This  may  be  pleaded  although  the 
heir  had  not  aliened  the  lands. 

(1)  [Sed  vide  Cohoons  v.  Purdie,  3  Call.  431,  where  a  general  verdict  for  the  plaintiff  (without  finding  the 
value  of  the  land)  was  sustained.] 
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broLio-ht;  and  if  upon  the  issue  joined  thereon,  it  be  found  for  the  plaintiff, 
the  jury  shall  inquire  of  the  value  of  the  lands  so  descended,  and  thereupon 
judo-nient  shall  be  given.  If  the  jury,  on  issue  joined  on  the  plea  of  riens 
per  discent,  find  that  he  has  something,  however  small,  the  plaintiff  is  en- 
titled to  a  verdict  and  general  judgment;  it  is  therefore  in  such  case  unne- 
cessary to  prove  the  amount  of  assets  (;i)  descended. 

By  the  stat.  1 1  G.  4  &  1  W.  4,  ss.  2  &  3,  an  action  of  covenant  lies  against 
a  devisee  (o). 

HIGHWAY  (;;). 

An  indictment  for  the  non-repair  of  a  highway,  is,  I,  either  against  the 
inhabitants  of  a  parish;  or,  II.  against  the  inhabitantsof  some  other  district; 
or,  III.  against  an  individual. 

I.  As  against  a  parish,  upon  the  plea  of  not  guilty,  it  is  necessary  to 
prove,  1st,  that  the  road  in  question  is  a  highway,  as  alleged,  within  the 
parish;  2dly,  that  it  is  a  public  highway;  3dly,  that  it  is  out  of  repair.  For, 
1st,  the  liability  of  the  parish  to  repair  all  public  highways  situate  within  it, 
is  a  matter  of  common-law  obligation  {q),  from  which  the  parish  cannot  in 
general  discharge  itself,  except  by  a  special  plea,  which  shows  that  some 
other  district,  or  some  individual,  is  liable  {r),  or  under  some  special  act  of 
parliament. 

If  the  road  be  improperly  described  in  an  indictment  or  plea,  the  variance 
will  be  fatal;  as  where  a  highway  leading  from  Jl.  to  B.  and  communicating 
with  C.  by  means  of  a  cross  road,  was  described  as  a  road  leading  from  Ji. 
to  B.  and  from  thence  to  C.  {s).  But  it  has  been  held  to  be  unnecessary  to 
state  the  termini  of  the  highway;  and  therefore  a  plea  of  justification  in 
^trespass,  stating  that  a  public  highway  leading  from  a  public  highway 
from  A.  to  B.,  in,  through,  over  and  along  the  locus  in  quo,  to  a  certain 
other  highway  (leading  from  C.  to  /).),  was  held  to  be  supported  by  proof 
that  it  led  from  the  road  from  A.  to  B.  over  the  locus  in  quo  into  another 
road,  E.,  and  along  that  road  into  the  road  from  C.  to  B.  {t). 

Where  the  terminus  ad  quern  was  laid  to  be  a  public  highway,  and  it 
appeared  in  proof  that  it  was  a  \>v^:>\\q,  footway ,  it  was  held  that  the  descrip- 
tion was  sufficient  [u).  The  objection,  that  the  description  of  the  road  in 
the  indictment  is  too  general,  and  is  applicable  to  several  other  roads,  cannot 
be  taken  upon  the  trial  under  the  plea  of  not  guilty,  but  ought  to  be  taken 
by  a  plea  in  abatement  {x). 

Where  a  highway  was  alleged  to  be  a  highway  for  all  the  liege  subjects, 

(n)  2  Will.  Saund.  7,  a.  (n)  B.  N.  P.  176. 

(o)  At  common  law  a  devisee  was  not  liable  either  in  debt  or  covenant  to  any  specialty  creditor.  See 
Wilson  V.  Kemble,  7  East,  128.  This  was  partially  remedied  by  the  stat.  3  &  4  W.  3,  c.  14,  s.  2,  which  did 
not,  however,  extend  to  an  action  of  covenants.  It  has  been  held  that  this  Act  does  not  extend  to  any  dispo- 
sition made  by  the  obligor  by  deed  in  his  lifetime.     Parslow  v.  Weedon,  1  Eq.  C.  Ab.  149;  2  Saund.  8,  (e). 

(/J)  See  the  stat.  55  G.  .3,  c.  68;  3  G.  4,  c.  126;  4  G.  4,  c.  95;  7  &  8  G.  4,  c.  24.  As  to  evidence  of  appointing 
a  trustee  of  a  turnpike  road,  3  G.  4,  c.  126,  s.  134.  Notice  before  commencing  actions  or  informations,  lb. 
s.  103;  and  see  5  &  6  W.  4,  c.  50. 

iq)  This  common-law  obligation  does  not  extend  to  an  extra-parochial  district.  R.  v.  Kingsmoor,^  3  B.  & 
C.  190. 

(r)  1  Vent.  90,  18.3,  189;  2  T.  R.  106.  No  agreement  with  others  will  discharge  the  parish  (3  East,  86). 
Where  the  inhabitants  of  a  township,  bound  by  prescription  to  repair  all  the  roads  within  it,  were  expressly 
exempted  by  an  act  of  Parliament  from  the  repairing  of  a  new  road,  it  was  held  that  the  burthen  devolved 
upon  the  parish  at  large.     2  T.  R.  106. 

(«)  R.  V.  Great  Cavfield,  0  Esp.  136. 

(0  Rouse  V.  Bardin,  1  H.  B.  351,  Lougliborough  dissent. 

(«)  Allen  V.  Ormond,  8  East,  4.  But  it  was  said  that  the  description  miglit  have  been  held  to  be  InsufB- 
cient  on  special  demurrer. 

(x)  R.  V.  Infiab.  of  Hammer  smith, "^  1  Starkie's  C.  357. 

'Eng.  Com.  Law  Reps.  ix.  60.    ^Id.  ii.  425, 
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with  horses,  carriages,  &c.,  it  was  held  to  be  sufficient,  although  the  way- 
passed  under  an  arch,  and  could  not  be  used  by  carriages  unless  laden  in 
a  particular  way  {y). 

2dly.  That  it  is  a  public  highway. — The  proof  is  either  ^/rec^  or  jore- Proof  that 
sumptive;  direct,  as  by  showing  that  the  highway  has  been  constituted  a'^'s  «>  pub- 
public  one  by  competent  authority,  ox  presumptive,  by  evidence  of  the  use  |j)^y '^'^" 
of  a  road  which  is  of  public  convenience,  by  the  public,  which  affords  a 
presumption  of  their  right  so  to  use  it,  as  against  a  private  claimant. 

The  proof  is  direct  where  the  road  is  proved  to  have  been  made  under 
some  statute  or  proceeding  by  writ  of  a^  quod  damnum  (1). 

By  the  stat.  13  Geo.  3,  c.  7S,  s.  19  {z),  where  any  highway  has  been  di- 
verted or  turned  above  twelve  months,  either  from  necessary  or  other  causes, 
and  new  highways,  &c.  have  been  made  for  the  benefit  of  the  public,  and 
no  suit  or  prosecution  has  been  commenced  for  the  diverting  or  turning  the 
same,  the  new  highway  shall  from  thenceforth  be  the  public  highway  to 
all  intents,  and  persons  liable  to  the  repair  of  the  old  highway  shall  also  be 
Hable  to  the  repair  of  the  new  in  the  same  manner  as  of  the  old.  This 
clause,  it  has  been  held,  is  retrospective  only  [a).  p. 

By  another  clause  of  the  same  section  (6),  provisions  are  made  for  future  evidence. 

iy)  R.  V.  Lyon,^  5  D.  &  R.  497. 

(z)  This  clause  is  not  repealed  by  the  stat.  55  Geo.  3,  c.  68. 

(a)  Waite  v.  Smith,  8  T.  R.  133. 

{b)  This  has  been  repealed  by  the  stat.  55  Geo.  3,  n.  68,  which  requires  more  public  notices  in  such  cases, 
gives  greater  facility  of  appeal  to  the  sessions,  and  gives  power  to  the  justices,  under  certain  regulations,  to  stop 
up  unnecessary  highways,  &c.  See  as  to  tiie  proceedings  under  this  stat.  R.  v.  Sheppard,-  3  B.  &  A.  414. 
The  stat.  55  G.  3,  c.  68,  does  not  repeal  the  stat.  13  G.  3,  c.  78,  s.  62;  and  therefore  notice  to  the  justices  of 
holding  a  special  session,  at  which  an  order  is  made,  is  necessary;  R.  v.  Justices  of  Worcestershire,  2  B.  & 
A.  228.  Where  the  order  for  stopping  up  an  useless  old  road  referred  to  a  plan  annexed,  but  the  notice 
affixed  merely  described  the  number  of  yards  of  such  road  to  be  stopped,  without  stating  tlie  termini,  or 
referring  to  any  plan;  held  that  the  former  was  sufficient,  but  not  the  latter.  R.  v.  Horner,  2  B.  &  Ad.  150. 
Where  the  trustees  upon  a  new  road  being  made  over  the  plaintiff's  land,  for  which  lie  was  to  be  compen- 
sated by  receiving  the  old  road  in  exchange,  by  one  and  the  same  order  for  stopping  up,  directed  the  soil  to 
be  given  up  to  the  plaintiff,  held,  that  as  in  the  case  of  a  party,  sui  juris,  agreeing  for  the  sale  of  the  lands, 
no  conveyance  was  necessary  under  sec.  84  of  3  Geo.  4,  c.  126,  so  in  the  case  of  an  exchange  by  the  permis- 
sion of  such  a  party  to  the  making  of  a  new  road  over  his  soil,  it  became  effectually  dedicated  to  the  public 
without  an  actual  conveyance,  and  that  he  might  maintain  an  action  of  trespass  in  respect  of  the  old  road. 
Allnutt  V.  Poit,^  1  B.  &  Ad.  302,  and  3  M.  &.  Ry.  439,  n.  Wliere  an  order  for  diverting  a  highway  substi- 
tuted a  line  of  road,  part  newly  made  under  the  order,  and  part  along  a  new  turnpike  road,  held,  that  it  not 
appearing  on  the  face  of  the  order  that  the  public  would  have  secured  to  them  as  permanent  a  right  on  such 
new  turnpike  road  as  they  had  before,  the  order  was  bad.  The  Court  could  not  intend  that  the  new  turn- 
pike was  a  public  highway;  if  the  Act  made  it  a  turnpike  road  for  a  limited  period  only,  it  would  subsist  as 
a  public  road  for  tiiat  period  only.  And  quccre,  whether  an  old  road  can  be  diverted  for  carriages  and  con- 
tinued for  foot  passengers.  R.  v.  Winter,*  8  B.  &  C.  785.  Under  the  55  Geo.  3,  c.  68,  an  order  may  be  made 
by  justices  for  stopping  up  an  unnecessary  footvvay,  without  ordering  a  sale;  the  words  of  the  latter  branch 
of  sec.  2  are  to  be  taken  distributively,  and  the  effect  is,  that  justices  may  stop  up  in  all  cases,  but  must 
direct  a  sale  in  those  cases  only  where  a  iiighway  or  bridleway  has  been  stopped  up.  R.  v.  Glover,  1  B.  &. 
Ad.  483;  overruling  the  construction  put  on  that  section  in  R.  v.  Kenyan,  6  B.  &  C.  640.  Where  the  order 
for  stopping  up  a  highway  stated  that  the  justices  "  having  upon  view  found,  or,  it  having  appeared  to  us," 
&c.  that  the  highway  was  an  useless  and  unnecessary  one;  held  bad  under  55  Geo.  3,  c.  68,  s.  2,  which  makes 
it  necessary  that  it  should  appear  upon  view  to  the  justices.  R.  v.  Justices  of  Worcestershire,^  8  B.  &  C. 
254;  S.  C.  R.  v.  Rogers,^  2  M.  &  Ry.  289.  An  order  foe  diverting  a  highway,  containing  also  an  order  for 
stopping  up  the  old  highway,  and  not  any  statement  that  the  justices  have  viewed  the  course  proposed  for 
the  new  one;  held  invalid.  R.  v.  Kent  Justices,''  10  B.  &  C.  477.  As  to  the  surveyor's  authority.  Bou- 
verie  v.  Miles,^  1  B.  &.  Ad.  48.  Witham  Navigation  Co.  v.  Padley,^  4  B.  &  Ad.  69.  Lowen  v.  Kaye,^°  4  B. 
&  C.  3.  Alston  V.  Scalps,^^  9  Bing.  3.  As  to  the  form  of  the  order,  R.  v.  Glover,^^  l  B.  &,  Ad.  483.  JR.  v. 
Kenyon,^^  6  B.  &  C.  640.     R.  v.  Justices  of  Worcestershire,^  8  B.  &  C.  624. 

(1)  [See  Golden  V.  Thurber,  2  Johns.  i2i.  Stiles  et  al.  v.  Curtis,  4  Day,  32S.  Canaan  v.  Greenwoods  Turn, 
pike  Company,  1  Conn.  Rep.  1.  The  People  v.  Lawson,  17  Johns.  277.  Commonwealth  v.  Inhabitants  of 
Charleston,  1  Pick.  180.} 

lEng.  Com.  Law  Reps.  xvi.  243.    27^/.  v.  330.    s/rf.  xx.  393.    4/^;.  xv.  338.    sirf.xv.  210.    6/</.  xvii.  303. 
nd.xxi.l\2.    8M  XX.  340.    s/tZ.  xxiv.  26.    lo/cZ.  x.  260.     n/^f.  xxiii.  242.    i2/(/.  xx.  432.    isi^;.  xiii.  290. 
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^diversions  of  highways,  by  two  justices  at  special  sessions,  by  the  consent 
of  the  owner  of  lands. 

It  has  been  held,  that  in  an  action  of  trespass,  on  issue  taken  on  a  plea 
that  the  locus  in  quo  was  a  public  highway,  the  legality  of  an  order  of 
justices  in  ordering  the  old  highway  to  be  stopped  up  before  a  new  one 
has  been  made  and  put  into  a  proper  state,  might  be  questioned,  although 
the  order  of  justices  for  stopping  up  the  old  road  had  been  appealed  against 
and  confirmed  at  the  sessions  (c);  and  that  evidence  was  admissible  to 
show  that  a  new  road,  such  as  the  Act  requires,  had  not  been  made  pre- 
viously to  the  order  for  stopping  up  the  old  road  {d). 

Where  a  highway  lies  in  an  open  field,  and  the  passengers  are  accus- 
tomed to  turn  out  of  the  principal  track  when  it  is  founderous,  these  outlets 
are  part  of  the  highway  (e). 

Where  a  man  assigns  a  road  out  of  his  own  land,  because  the  highway 
is  founderous,  it  does  not  become  a  highway  till  it  be  so  found  by  writ  of 
ad  quod  daninurn  (/"). 

VVhere  trustees  are  authorized  to  make  a  road  from  one  point  to  another, 
the  making  the  old  road  is  a  condition  precedent  to  any  part  becoming  a 
highway  repairable  by  the  public  {g). 

Or  next,  the  evidence  is  presumptive,  and  presumptions  are  to  be  derived 
from  the  termini  and  other  circumstances  of  the  road  itself,  and  from  the 
use  and  enjoyment  of  it  by  the  public. 

It  is  not  essential  that  the  termini  of  the  road  should  be  either  market- 
towns  or  public  roads,  provided  it  be  proved  that  the  public  are  entitled  to 
use  it,  and  that  it  has  been  of  {lublic  convenience.  The  public  may  have  a 
*right  to  a  road  as  a  common  street,  although  there  be  no  thoroughfare  (A), 
or  to  a  road  terminating  in  a  common  (/). 

So  it  may  be  a  highway,  although  it  is  circuitous  [k),  and  although  it  is 
used  by  the  public  but  occasionally,  and  although  it  does  not  terminate  in 
any  town,  or  in  any  other  public  road  (/);  and  on  the  contrary,  it  is  not 
necessarily  a  public  highway,  although  it  does  lead  from  one  market-town 
to  another,  or  connect  any  two  points  by  a  line  which  might  be  advan- 
tageously used  by  the  public,  or  is  used  by  them  under  certain  restric- 
tions (m). 

Evidence  to  prove  a  public  highway  consists  usually  in  showing  that  the 
public  have  used  and  enjoyed  the  road;  and  their  actual  occupation  of  it 
without  interruption  for  a  considerable  space  of  time  affords  a  strong  pre- 
sumption of  a  right  to  use  it;  and,  as  will  afterwards  appear,  a  much  shorter 

(c)  Welsh  V.  Nasli,  8  Eiist,  394.  As  to  tlio  form  of  the  order,  see  Davidson  v.  Gill,  1  East,  64.  The 
Stat,  as  to  the  residence  of  the  justice  within  the  hundred  is  merely  directory.     8  East,  399, 

((/)  The  notice  of  appeal  against  an  order  sliould  state  that  the  appellant  is  aggrieved.  R.  v.  Justices  of 
Essex,^  5  B.  &.  C.  431.  Notices  to  the  justices  of  the  district,  signed  by  the  chief  constables  and  by  their 
authority  served  on  the  justices,  are  notices  on  the  justices  within  the  statute  13  G.  3,  c.  78,  s.  62,  R.  v. 
Justices  of  Suffolk?  fi  B.  &  C.  110, 

(e)  1  Roll.  390, 1.  10.  (/)  Cro.  Car.  267, 

(g)  R.  V.  Cumberworth?  3  B.  &  Ad.  108,  R.  v.  Hepworth,  cor.  Hullock,  B.,  York  Lent  Assizes,  1829. 
(Addition  in  Appendix).     R.  v.  Inhabitants  of  Mellor,  Lancaster  Assizes. 

(A)  Rugby  Charily  V.  Merryweather,  11  East,  375.  But  see  Woodyer  v.  Haddon^  5  Taunt.  125.  The 
plaintiff  erected  a  street  leading  out  of  a  highway  across  his  own  close,  and  terminating  at  the  edge  of  the 
defendant's  adjoing  close,  whicli  was  separated  from  the  end  of  the  street  for  twenty-one  years  (during  nine- 
teen  of  which  the  houses  had  been  completed,  and  the  street  watched,  cleansed  and  lighted,  and  both  the 
footways,  and  half  the  causeway,  paved  at  the  expense  of  the  inhabitants)  by  the  defendant's  fence.  The 
defendant  then  pulled  down  his  wall;  but  it  was  held  that  he  could  not  use  the  highway  as  a  public  highway 
from  his  own  close. 

(?)  R.  V.  Wandsworth,  1  B.  &  A.  63.     [See  7  Johns,  106.J 

(A:)  R.  V.  Lloyd,  1  Camp.  26 1 ;  3  T.  R.  265.  (/)  JR.  v.  Inhab.  of  Wandsworth,  1  B,  &  A,  63. 

(m)  See  11  East,  376,  note  (a). 

•Eng.  Com.  Law  Reps,  xi.  264,    ^Id.  xiii.  113,    sjd.  xxiii,  38.     "/rf.  i,  34. 
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period  of  possession  will  suffice  to  indicate  a  right  in  the  public,  than  to 
show  that  a  private  person  has  a  title  to  the  estate  of  which  he  is  pos- 
sessed (1).  The  particular  manner  in  which  it  has  been  used,  as  where  it 
has  been  used  for  some  public  purpose,  as  for  conveying  materials  for  the 
repairs  of  other  highways  (w),or  upon  any  occasion  likely  to  attract  notice, 
is  very  material;  for  such  instances  of  user  would  naturally  awaken  the 
jealousy  and  opposition  of  any  private  owner  who  was  interested  in  pre- 
venting the  acquisition  of  any  right  by  the  public,  and  consequently  ac- 
quiescence affords  a  stronger  presumption  of  right  than  that  which  results 
from  possession  and  user  in  ordinary  cases.  Although  the  termini  of  a 
road  afford  no  conclusive  evidence  as  to  its  being  a  highway  (o),  yet  the 
circumstances  of  its  leading  from  one  market-town  to  another,  or  from 
one  public  road  to  another,  coupled  with  user  by  the  public,  and  without 
decisive  evidence  of  interruption  and  permission  by  a  private  owner,  are 
conclusive  as  to  the  right  of  the  public  {p). 

Proof  of  the  repair  of  the  road  by  a  parish  is  strong  evidence  to  show  Repairs, 
that  it  is  a  public  highway  {q);  and  evidence  of  repairs  done  by  a  parish- 
ioner, *under  an  agreement  with  the  parish  that  he  shall  therefore  be     *535 
excused  his  statute-duty,  is  virtually  evidence  of  repairs  by  the  parish  (?'). 

The  enjoyment  and  user  of  a  road  by  the  public  is  frequently  evidence  Length  of 
of  a  right  in  the  public,  although  tiie  user  is  of  modern  date,  provided  that^'™^- 
user  has  been  attended  with  circumstances  o{  publicity,  ixora  vfhiah.  an 
acquiescence  on  the  part  of  the  original  owner,  and  a  dedication  by  him 
of  the  road  to  the  public,  may  be  inferred.  Thus  it  has  been  held,  that  a 
permission  to  the  public  for  the  space  of  eight,  or  even  of  six  years,  to  use 
a  street  in  London,  without  bar  or  impediment,  is  evidence  from  which  a 
dedication  to  the  public  may  be  inferred  {s)  (2).  So  where  a  court  situated 
on  one  side  of  a  public  street  in  London  was  left  open  to  the  public,  and 
occasionally  used  as  a  communication  from  one  part  of  the  street  to  another, 

(n)  K.  V.  Wandsworth,  1  B.  &  A.  63^ 

(0)  2  East,  375;  1  Camp.  262.  The  Strand  and  Covent  Garden  are  connected  by  a  road'  which,  in  point 
of  law,  is  a  private  road,  although  constantly  used  by  the  public. 

(p)  1  Vent.  189. 

{q}  R.  V.  Wandsworth,  1  B.  &  A.  63.  But  where  a  local  Turnpike  Act  required  the  inhabitants  to  do 
statute  duty  upon  the  new  roads  set  out  and  made  by  the  trustees  under  the  Act,  the  powers  of  which  were 
limited  to  twenty-one  years,  and  the  Act  expired,  the  common-law  obligation  to  repair  only  attadies  in  re- 
spect of  such  roads  as  have  been  made  by  the  trustees  and  adopted  by  the  public;  and  the  fact  of  having 
done  statute  duty,  as  required  by  the  Act,  during  its  continuance,  does  not  furnish  a  ground  for  presuming 
an  adoption  to  render  them  liable.  jR.  v.  Mellor,^  I  B.  &  Ad.  32.  Where  private  roads,  set  out  under  an 
Inclosure  Act,  were  improperly  directed  by  the  commissioners  to  be  repaired  b}'  the  inhabitants  and  occu- 
piers in  tiie  same  manner  as  public  highways,  it  appeared  that  a  road,  set  out  as  a  private  road,  had  been 
used  by  the  public  and  repaired  by  the  parish  above  twenty  years;  held,  first,  that  the  commissioners  had  no 
power  to  make  such  order,  nor  were  the  inhabitants  bound  to  obey;  and  secondly,  that  if  the  inhabitants  had 
repaired  under  a  mistaken  notion  of  their  liability,  and  not  on  a  voluntary  disposition  to  repair  the  road,  as 
one  useful  and  convenient  for  the  public,  the  defendants  were  entitled  to  be  acquitted.  (Tenterden,  L.  C.  J.) 
R.  V.  Edmonton,  2  M.  &.  M.24. 

(r)  Ilnd. 

(s)  Trustees  of  Rughrf  Charity  v.  Merry  weather,  cited  1 1  East,  376.  But  see  Woodyer  v.  Haddon,^  5 
Taunt.  125;  supra,  524,  note  (s)i  and  see  Jarvis  v.  Dean,  3  Bingh.  447. 

(1)  [A  road  used  as  such  for  forty  years,  and  repaired,  is  to  be  considered  as  regularly  laid  out,  though 
no  record  can  be  found.  Ward  v.  Folly,  2  Southard's  Rep.  582.  See  also  Galatian  v.  Gardner,  7  Johns. 
106.  Todd  V.  InhabHs  of  Rome,  2  Greenleaf,  55.  {But  in  Massachusetts  it  has  been  held,  that  a  public 
town  way  can  only  be  established  in  the  mode  prescribed  by  St.  1786,  c.  67;  and  the  record  of  the  establish- 
ment of  such  a  way  cannot,  it  seems,  be  presumed  from  a  user  for  any  length  of  time.  Comtn.  v.  Low,  3 
Pick.  Rep.  408].] 

(2)  {The  principle  of  dedication  of  a  way  has  not  been  adopted  in  Massachusetts.  Hinckley  v.  Hastings, 
2  Pick.  Rep.  162.} 

lEng.  Com.  Law  Reps.  xx.  337.    ^Jd.  i.  34. 
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a  dedication  to  the  public  was  presumed  (/).  Where  a  lease  was  granted  of 
certain  ground  to  be  a  passage  for  fifty-six  years,  evidence  of  an  user  of  the 
road  by  the  public  three  or  four  years  after  the  expiration  of  the  lease,  was 
held  to  be  evidence  of  a  gift  to  the  public  [u).  Presumptions  thus  derived 
may  be  rebutted  by  proof  that  the  owner  did  not  acquiesce  in  the  use  by 
the  public.  The  acquiescence  of  a  lessee  will  not  bind  the  reversioner, 
without  such  evidence  of  acquiescence  on  his  part  as  will  afford  a  pre- 
sumption of  a  grant  by  him  {x).  So  the  erection  of  a  bar  upon  the  road 
is  evidence  to  rebut  the  presumption  of  a  dedication  to  the  public  (3/), 
although  the  bar  has  been  long  broken  down  (z).  And  although  the  bar 
does  not  exclude  foot-passengers,  no  right  to  a  public  footway  can  be 
presumed,  since  there  cannot,  it  is  said,  be  a  partial  abandonment  to  the 
public  [a). 

But  where  land  is  vested  in  trustees  for  public  purposes,  they  may  dedi- 
cate the  use  of  the  surface  to  the  public  as  a  highway,  provided  such  use  be 
not  inconsistent  with  the  purpose  for  which  the  land  is  vested  in  them  (Z>). 

Where  a  road  has  been  set  out  under  a  local  Act,  by  commissioners,  for 
the  use  of  particular  persons,  but  in  fact  has  been  used  by  the  public  for 
many  years,  this  is  not,  it  seems,  sufficient  evidence  of  a  dedication,  without 
evidence  of  acquiescence  on  the  part  of  the  parish  (c). 

And  it  has  been  held,  that  in  order  to  charge  a  parish  with  the  repairs  of 

*526     *a  road  as  a  public  highway,  it  was  necessary  to  show  that  the  parish  had 

adopted  the  highway  by  proof  of  repairs  done  [dy.  the  contrary,  however, 

had  since  been  decided;  the  adoption  of  a  parish  is  no  more  than  the  use 

of  the  road  by  the  public,  the  parish  being  part  of  the  public  (e). 

Reputa-  Evidence  of  reputation  is  admissible  to  prove  that  the  way  is  public  (/"); 

*^o"-  but  evidence  of  this  nature  arising 7^05/  litem  motam,  is  not  adnjissible  {g). 

So  a  verdict  upon  issue  taken  on  a  public  right  of  way,  and  finding  it  to  bQ 

(t)  R.  V.  LloyJ,  1  Camp.  261;  3  T.  R.  265.  («)  R.  v.  Hudson,  Str.  909. 

(x)  11  East,  376.  And  see  tit.  Presumption.  Where  a  way,  situate  in  Westminster,  which  was  not  a 
thoroughfare,  had  been  treated  as  a  highway  for  a  century,  and  been  enumerated  in  a  public  Act  as  a  public 
read,  but  had  during  the  whole  period  been  let  on  lease,  it  was  held  that  the  jury  were  right  in  deciding  that 
It  was  not  a  public  way,  inasmuch  as  there  eould  be  no  dedication  to  the  public  by  the  tenants  for 
ninety-nine  years.  Wood  v.  Veal,^  5  B.  &  A.  454,  and  qu.  whether  that  could  be  public  highway  which  is 
not  a  thoroughfare.  Ihid.  Where  the  road  adjoining  to  houses  had  been  used  by  the  public  for  four  or  five 
years,  leading  from  White  Conduit-street,  and  communicating  with  a  public  highway,  it  was  left  to  the  jury 
to  say  whether  there  had  been  a  dedication  to  the  public,  and  on  the  jury  finding  that  there  had,  the  Court 
refused  to  disturb  the  verdict.     Jarvis  v.  Dean,"^  3  Bing.  447. 

(y)  Roberts  v.  Karr,  1  Camp.  262;  1 1  East,  375.  Lethbridge  v.  Winter,  1  Camp.  263.  And  it  has  been 
"ejd  that  the  owner  of  the  soil  may  replace  the  bar  after  it  has  been  broken  down  twelve  years. 

(z)  Ibid. 

(a)  1  Camp.  263,  n.     Barraclough  v.  Johnson,  3  N.  tfe  P.  233. 

(6)    V  V.  Inh.  ofLeake,^  5  B.  &  Ad.  469.     Jarvis  v.  Dean,^  3  Bing.  447. 

(c)  R.  V.  St.  Benedict,'^  4  B.  «S6  A.  447;  see  Campbell  v.  Wilson,  3  East,  294.  But  where  a  public  Act  recog. 
nizes  a  public  highway,  no  adoption  of  it  by  the  parish  is  necessary.     R.  v.  Lyon,^  5  D.  &  R.  497. 

(d)  R.  V.  St.  Benedict^  4  B,  &,  A.  450;  and  see  R.  v.  Cumberworth,^  3  B.  &  Ad.  312. 

(e)  R.  V.  Leake,s  5  B.  &  Ad.  469. 

(/)  Vent.  189.  But  an  award  made  under  a  submission  by  a  tenant  for  years,  as  to  his  liability  to  repair 
ratione  tenures,  is  not  evidence  against  another,  for  it  was  made  pos  litem  motam.  R.  v.  Cotton,  3  Camp.  444. 
But  on  an  issue  as  to  a  right  of  way,  where  the  road  had  been  used  by  the  public  for  thirty  years,  the  de- 
fendants having  put  in  a  document  forty  years  old,  drawn  up  at  a  parish  meeting  called  to  resist  the  repairs 
then  attempted  to  be  thrown  on  them,  stating  the  lane  to  be  private  property,  subject  to  a  foot  and  bridleway, 
and  signed  by  thirteen  inhabitants,  twelve  of  whom  were  dead,  and  the  other  was  called  as  a  witness;  it  was 
held  to  be  admissible  evidence,  although  slight,  of  reputation;  it  appearing  also  that  twenty-two  years 
before  the  action  an  agreement  had  been  made  between  the  owner  of  the  soil  and  a  colliery  company,  to 
allow  them  the  use  of  the  road,  paying  5s.  a  year,  and  supplying  cinders  for  the  repair,  which  the  parish 
were  to  spread;  held,  that  although  the  acts  of  user,  taken  alone,  might  be  evidence  from  which  to  infer  a 
dedication,  yet,  being  all  referable  to  the  agreement,  it  amounted  only  to  a  license,  upon  compliance  with  the 
terms  imposed.     Barraclough  v.  Johnson,  3  Nev.  &,  P.  233. 

(g)  Ibid. 
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such,  is  afterwards  evidence  (A),  although  such  issue  be  taken  in  an  action 
of  trespass  between  private  parlies,  and  be  offered  in  evidence  to  prove  the 
fact  between  other  parties  in  a  civil  action,  {i),  and  the  rule  applies  to  all 
cases  of  public  prescription  {k). 

By  the  stat.  5  &  6  W.  4,  c.  50,  s.  23,  no  road  to  be  thereafter  made  by 
and  at  the  expense  of  any  individual  ot  private  person,  body  politic  or 
corporate,  nor  any  roads  already  set  out  or  to  be  thereafter  set  out  as  a 
private  drift-way  or  horse-path,  in  any  award  of  commisioners  under  an 
Inclosure  Act,  shall  be  deemed  or  taken  to  be  a  highway  (repairable  by 
the  parish),  without  three  calendar  months'  notice  of  the  proposal  to  dedi- 
cate such  highway,  nor  unless  the  same  shall  have  been  made  in  a  sub- 
stantial manner,  and  of  the  width  required  by  the  Act,  to  the  satisfaction 
of  two  justices  of  the  peace  of  the  division,  who  are  required  to  view  the 
same,  and  certify,  &c.,  such  certificate  to  be  enrolled  at  the  sessions;  and 
after  twelve  months'  use  of  such  road  by  the  public,  being  kept  in  repair 
in  the  meantime  by  the  party  dedicating  it,  is  to  become  a  highway  repair- 
able by  the  parish. 

II.  Upon  an  indictment  against  the  inhabitants  of  some  other  district  Against 
than  a  parish,  or  agdi'msl  an  individual,  the  prosecutor,  on  the  plea  of  "Not  some  other 
guilty,"  must  prove,  in  addition,  the  obligation  upon  the  defendants  to ^'®*'"'*^'* 
repair  the  road,  as  alleged  in  the  mdictmeiit,  since  it  is  not  founded  on  a 
presumption  of  law  (/),     The  obligation  in  such  a  case  arising  from  inha-proofof  a 
bitancy  must  be  prescriptive  (m),  and  must  be  proved  as  in  other  cases  ofprescrip. 
prescription,  to  have  existed  time  out  of  mind.     The  evidence  in  such  case  *'^^.  °''''" 
will  depend,  in  some  measure,  upon  the  way  in  which  the  prescription  is^*^  '°"* 
alleged.  If  a  prescriptive  obligation  to  repair  the  particular  road  be  alleged, 
*the  evidence  will  be  confined  to  proof  of  the  repairing  of  that  particular    *527 
road  («).     If  a  prescriptive  obligation  to  repair  all  public  roads  within  the 
district  be  alleged,  proof  must  be  given  of  such  repairs  within  the  division, 
and  in  such  case  it  is  unnecessary  to  prove  that  the  road  in  question  is  an 
ancient  road  (o);  but  if  it  should  appear  that  there  is  any  road  within  the 
township  or  other  division,  which  is  not  repaired  by  the  township  or  divi- 
sion, but  by  the  parish  at  large,  the  variance  would  be  fatal,  unless  the 
exception  were  specially  alleged  (p).     Again,  if  the  indictment  alleged  a 
division  of  the  parish  into  particular  districts,  and  averred  a  custom  for 
each  district  to  repair  its  own  roads,  independent  of  the  rest,  evidence  of 
such  a  general  custom  would  be  admissible;  but  in  such  case,  if  it  appeared 
that  any  one  road  in  the  parish  was  repaired  by  the  parish  at  large,  the 
variance  would  be  fatal  (q).  It  is  not  necessary  to  aver,  in  a  special  plea  by 
a  parish,  which  allegesthat  a  sub-division  is  liable  by  prescription  to  repair 
the  roads  within  it,  and  it  is  also  unnecessary  to  prove,  under  such  a  plea, 
or  in  an  indictment,  any  consideration  for  the  liability  (r). 

(A)  Reed  v.  Jackson,  2  East,  355;  vide  supra,  Vol.  I.  tit.  Reputation.  (t)  Ibid. 

(k)  Per  Ld.  Kenyon,  2  East,  357.     See  Vol.  I.  p.  30. 

(l)  R.  V.  Martin,  Andr.  226.  Tiie  inhabitants  of  a  town,  &c.  cannot  be  liable  to  the  repair  of  a  bridge, 
&c.  raiione  tenurce,  for  they  cannot  hold  lands.     R.  v.  Inhabitants  of  Pennegoes,^  2  B.  &.  C.  1G6. 

(m)  Doug.  42  L 

(n)  As  to  the  nature  and  extent  of  such  proof,  see  tit.  Prescription. 

(o)  7?.  V.  Netherthong,  2  B.  &  A.  179;  2  T.  R.  106. 

(p)  R.  V.  Ecclesjield,^  1  Starkie's  C.  393.  The  allegation  of  an  obligation  to  repair  all  roads  within  the 
township,  which,  but  for  the  said  custom,  would  be  repairable  by  the  inhabitants  of  the  parish  at  large,  was 
introduced  in  order  to  prevent  surprise  from  proof  of  the  existence  of  roads  repairable  ratione  tenurcc,  P, 
C.  in  R.  V.  Fylingddlcs,^  7  B.  &  C.  438. 

{q)  Ibid. 

(r)  R.  V.  Inhabitants  of  Ecclesjield,  1  B.  &  A.  348.  R.  v.  Inhabitants  of  St.  Giles,  Cambridge,  cited  Ibid. 
Gateward^s  Case,  6  Co.  810;  vide  etiam,  R.  v.  Inhabitants  of  W.  R.  of  Yorkshire,*  4  B.  &  A.  623.    Secus, 
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A  county  liable  to  the  repairs  of  a  public  bridge,  is  liable  to  the  repairs 
of  the  road  for  300  feet  at  each  end  of  the  bridge  (s). 
Of  liability     HI.  Upou  an  indictment  against  ail  individual,  in  addition  to  the  proof 
ratione       jj^^^j  [j-,g  j-q^^j  jg  ^  public  highway,  and  that  it  is  out  of  repair,  the  prose- 
enuriE.      ^^j^qj.  ^^ugt  prove  the  obligation  to  repair  as  alleged  in  the  indictment.    To 
show  a  liability  ratione  tenurse,  the  defendant  must  be  proved  to  be  the 
occupier  of  the  lands  in  respect  of  which  the  obligation  arises,  since  the  law 
looks  to  the  visible  occupier,  and  not  to  the  owner  (/),  whom  it  may  be 
difficult  to  ascertain,  for  the  performance  of  the  duty.     But  since  the  obli- 
gation to  repair  ratione  tenurx  implies  a  prescription  (w),  the  prosecutor 
must  prove  the  prescription  by  showing  acts  of  repair  by  the  defendant,  or 
by  former  occupiers;  and  according  to  the  number  of  instances  in  which 
repairs  have  been  made  by  the  occupiers  for  the  time  being,  a  stronger  or 
weaker  degree  of  presumption  arises  as  to  the  obligation,  as  in  other  cases 
of  prescription.     Where   the  defendant,  being  charged  ratione  tenursej 
pleaded  that  his  liability  arose  from  an  encroachment  which  had  been  re- 
moved, it  was  held  that  evidence  of  repairs  done  by  the  defendant  for 
twenty-five  years  after  the  removal  of  the  encroachment  was  presumptive 
evidence  that  the  defendant  repaired  ratione  tenurse.  [x). 
*52S         *Where  an  entire  estate  is  liable  to  the  repair  of  a  read,  and  the  estate 
is  divided  into  several  parts,  the  occupier  of  each  part  is  liable  to  the  whole 
duty  (y). 
Obligation      By  reason  of  inclosure  or  encroachment. — The  prosecutor  must  prove 
by  reason  the  fact  of  iuclosure  on  one  or  both  sides  of  the  highway;  and  since  the 
of  inclo-     pij^iic  |^a(j  before  the  inclosure  a  right  to  use  the  field  for  passage,  when 
the  highway  was  out  of  repair,  the  law,  after  the  defendant  has  by  inclosure 
deprived  the  public  of  that  right,  imposes  upon  him  the  burden  of  repairing 
it  (z).     If  he  inclose  on  both  sides,  he  will  be  liable  to  the  repair  of  the 
whole  of  the  road;  if  he  incloses  on  one  side  only,  leaving  the  other  side 
open,  he  is  bound  to  repair  one  moiety  only  («);  but  although  he  inclose 
on  one  side  only,  yet  if  there  be  an  ancient  inclosure  on  the  other,  he  will 
be  bound  to  repair  the  whole  (6).     This  obligation  remains  no  longer  than 
the  inclosure  or  encroachment;  and  therefore  the  defendant  may  show  in 
defei>ce,  that  before  the  alleged  offence  he  had  thrown  down  the  inclosure, 
and  restored  the  road  to  its  former  state  (c). 
Defence  by     A  parish  Cannot,  under  the  plea  of  "not  guilty,"  enter  upon  any  defence 
a  parish,    which  does  not  negative  one  of  the  allegations  in  the  indictment,  viz.  that 
not  guilty.  ^^  xo^d.  is  a  public  road,  is  situated  within  the  parish,  and  is  out  of  repair. 
In  order  to  discharge  themselves  from  the  obligation  to  repair,  the  inha- 
bitants must  plead  specially  that  some  other  persons  are  liable,  and  upon 

where  the  road  is  not  within  the  parish,  R.  v.  ^t.  Giles's,  Cambridge,  and  P.  C.  B.  R.  Sittings  after  T. 
T.  1823. 

(«)  R.  V.  W.  R.  of  Yorkshire,  7  East,  588,  22  H.  8,  c.  5;  semble,  that  in  general  the  party  liable  to  repair 
the  bridge  is  also  liable  to  repair  the  adjoining  highway.     Ibid. 

(<)  1  Roll.  390,  1.  60;  and  see  R.  v.  Watts,  1  Salk.  357.  As  to  the  liability  to  repair  ratione  tenures  where 
a  road  has  been  diverted  or  widened,  see  R.  v.  Balme,  Cowp.  648;  13  G.  3,  c.  84,  s.  62,  63;  4  G.  4,  c.  95. 

(w)  Upon  an  issue  of  liability  to  repair  ratione  natures  of  an  ancient  mill,  which  was  shown  not  to  exist 
before  the  time  of  Hen.  8,  held,  that  it  could  not  be  supported;  it  is  essential  to  prove  the  liability  from  time 
out  of  memory.     R.  v.  Hayman,^  1  M.  &  M.  401. 

(x)  R.  V.  Skinner,  5  Esp.  C.  219.  R.  v.  Stoughton,  2  Saund.  157,  12.  2  Keb.  625.  Amb.  295.  The 
defendant  may  be  bound  by  prescription  to  repair  the  road  before  his  own  house.     Mar,  pi.  71. 

(y)  R.  V.  Duchess  of  Buccleugh,  1  Salk.  357.     3  Salk.  77.    Supra,  440. 

(z)  Cro.  Car.  3G6;  I  Roll.  390;  Jon.  296. 

(a)  1  Sid.  464.     2  Starkie's  C.  per  Abbott,  C.  J. 

(6)  Ibid. 

(c)  Per  Keeling,  2  Saund.  160.     R.  v.  Skinner,  5  Esp.  C.  219. 
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HIGHWAY:  EVIDENCE  IN  DEFENCE.  528 

issue  joined  upon  such  an  alleged  obligation,  are  bound  to  prove  it  (d). 
Where,  however,  the  parish  is  relieved  from  its  obligation  by  a  public  Act 
of  Parliament,  it  seems  that  they  may  take  advantage  of  the  statute,  upon 
the  plea  of  "uot  guilty"  (e);  but  unless  the  Act  expressly  discharge  the 
parish  from  the  burden  of  repairs,  it  will  still  remain  liable,  although  the 
Act  directs  that  trustees  shall  take  tolls,  and  apply  the  money  to  the  repair 
of  the  road  (/).  So  where  the  trustees  of  a  turnpike  road  had  repaired  the 
road  under  the  authority  of  the  Act  for  twenty  years,  it  was  held  that  they 
were  not  liable  to  the  repair  of  the  road,  there  being  no  clause  in  the  Act 
obliging  them  to  repair  the  road  (,§•).  So  where  a  township  is  bound  by 
prescription  to  repair  all  the  highways  within  it,  it  cannot  be  discharged 
without  showing  Z>y  evidence  some  persons  certain  who  are  bound  to  repair 
the  road  (h).  But  where  a  township  is  charged  with  a  prescriptive  obliga- 
tion to  repair  a  particular  road,  or  an  individual  is  charged  ratione  lenurw^ 
or  ratione  clausurse,  it  is  sufficient  to  negative  the  special  charge  by  proof 
that  some  others  are  liable,  without  fixing  upon  whom  in  certain  [i). 

Upon  an  indictment  for  obstructing  ?i  public  road  {k)  or  navigable  river,  jn^ictment 
*the  defendant  may  prove,  in  answer  to  the  charge,  that  the  obstruction  wasforobstruc- 
by  accident,  and  did  not  arise  from  intention,  or  through  negligence.  Where  ^'°"- 
a  barge  was  sunk  by  misfortune  in  a  navigable  river,  it  was  held  that  no       ^^^ 
indictment  could  be  supported  for  not  reinoving  it  (/);  so  it  may  be  proved 
that  the  obstruction  arose  from  the  exercise  of  a  right  by  the  defendant,  as 
by  the  holding  of  a  fair  there,  after  an  ?/5er  of  twenty  years  (m). 

It  has  already  been  seen,  that  an  acquittal  upon  a  former  indictment  for 
not  repairing  a  highway,  is  not  conclusive  evidence,  if  it  be  evidence  at  all, 
to  discharge  the  defendant  {n)\  but  that  a  conviction  is  usually  conclusive 
as  to  the  obligation  to  repair,  unless  fraud  be  shown  (o).  Upon  an  indict- 
ment for  the  non-repair  of  a  road  ratione  temirse,  it  was  held  that  an  award 
made  under  a  submission  by  a  former  tenant  of  the  premises,  could  neither 
be  received  as  an  adjudication,  the  tenant  having  no  authority  to  bind  the 

{d)  Plea,  that  M.  M.  is  bound  to  repair,  absque  hoc,  that  the  defendants  are  liable,  the  defendants  are  to 
begin  notwithstanding  the  traverse.  R.  v.  Inhabitants  of  Southampton  ;  cor.  Holroyd,  J.,  Summer  Lent  Asa. 
1818.     Manning's  Index,  215,  2d  edit.  P.  672,  note  (<)■     Vide  etiam,  R.  v.  Bourbon,5  M.  &  S.  392. 

(e)  R.  V.  St.  George^s,  Hanover-square,  3  Camp.  222. 

(/)  R.  V.  JSetherthong,  2  B.  &  A.  179. 

(g)  R.  V.  The  Commissioners  of  Landilo  District,  Carmarthenshire,  2  T.  R.  232.  An  agreement  with 
another  that  he  shall  repair  a  road,  does  not  exempt  the  parish.  1  Vent.  189.  Neither  does  the  King's  grant. 
3  Mod.  69. 

(h)  R.  V.  Inhabitants  of  Hatjield,^  4  B.  &  A.  75.  (i)  Ibid. 

(k)  Under  the  57  Geo.  3,  c.  29,  s.  72  (Metropolis  Paving  Act),  the  authority  given  to  the  surveyor  to 
remove  such  things  as  impede  the  public  passage,  is  to  be  confined  to  such  things  as  project  upon  the  public 
ways,  and  cannot  be  extended  to  rails,  &,c.  standing  on  a  line  and  enclosing  a  space  over  which  the  public 
never  have  had  a  right  of  passage.     Bouverie  v.  Miles?  1  B.  &  Ad.  38. 

Q,)  R.  V.  Watts,  2  Esp.  C.  675. 

(to)  R.  V.  Smith,  4  Esp.  C.  109.     2  Saund.  175,  n.  2. 

(n)  Vol.  I.  tit.  Judgment.  But  yet  it  has  been  considered  to  be  such  evidence,  that  upon  the  acquittal  of 
the  inhabitants  of  a  parish  the  Court  has  suspended  the  judgment,  in  order  that  the  case  might  again  be 
tried  without  any  prejudice  from  tiie  former  verdict.  R.  v.  The  Inhabitants  of  Wandsworth,  1  B.  &.  A.  63. 
And  Lord  Ellenborough  said,  that  to  maintain  the  verdict  would  be  to  send  the  parties  to  a  second  trial  with 
a  mill-stone  about  their  neck,  the  weight  of  which  it  would  be  impossible  to  resist.  See  also  R.  v.  Burbon, 
5  M.  &,  S.  322. 

(o)  Ibid,  and  see  R.  v.  Wandsworth,  1  B.  &  A.  63.  R.  v.  Andrews,  Peake'sC.  219.  If  judgment  be  given 
against  a  parish,  whether  it  be  after  verdict  or  by  default,  the  judgment  will  afterwards  be  conclusive  evi- 
dence of  liability,  unless  fraud  be  shown,  and  fraud  is  put  bj'  way  of  example:  if  other  districts  can  show 
that  they  had  no  notice  of  the  indictment,  the  defence  having  been  made  and  conducted  entirely  by  the 
district  in  which  the  highway  indicted  lay,  without  their  knowledge  and  privity,  the  Court  will  consider  it 
as  being  substantially  an  indictment  against  that  district,  and  give  the  other  districts  liberty  to  plead  the 
prescription,  to  a  subsequent  indictment  for  not  repairing  the  highways  in  that  parish.  R.  v.  Townsend^ 
Doug.  421.     R.  V.  Lancaster,  Hil.  40  G.  3,  2  Saund.  159,  a.  note  (10). 
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rights  of  his  landlord,  nor  as  evidence  of  reputation,  having  been  made 
post  litem  motam  [p). 
Compe-  Where  upon  an  indictment  for  the  non-repair  of  a  road,  which  lay  in  two 

tency.  parishes,  the  obligation  was  laid  to  be  ratione  temirse,  it  was  held  that  the 
inhabitants  within  the  parishes  were  not  competent  witnesses  on  the  part  of 
the  prosecution  {q).  It  has  also  been  held,  that  inhabitants  of  a  parish  are 
not  competent  to  give  evidence  for  the  parish,  although  they  are  so  poor 
as  to  be  excused  from  the  payment  of  taxes,  because,  as  it  is  said,  although 
at  present  they  are  poor,  they  may  become  rich  (r).  It  may,  however, 
well  be  doubted  whether  any  inhabitant  would  not  be  competent  unless 
he  were  liable  to  some  duty  in  respect  of  the  highway  in  question  {s). 
It  has  been  held,  upon  an  indictment  against  a  parish,  that  a  rated  inha- 
bitant of  another  parish,  in  which  the  defendants  insisted  that  the  highway 
was  situated,  was  not  competent  to  prove  the  contrary  {t).  It  seems  that 
the  prosecutor  is  a  competent  witness,  although  the  Court  may  award  costs 
against  him,  if  the  proceeding  shall  appear  to  have  been  vexatious  [u). 
*530  *A  witness  is  competent  to  prove  a  road  to  be  a  highway,  although  he 
has  agreed  to  let,  at  an  annual  rent,  a  way  across  his  own  land,  which  can- 
not be  used  unless  the  disputed  road  be  established  (.r). 

Upon  an  indictment  against  the  township  of  Pilhng,  in  the  parish  of 
Garstang,  charging  the  inhabitants  with  the  obligation  to  repair  all  roads 
within  the  township,  held  that  an  inhabitant  of  the  adjoining  township  of 
Nateby,  in  the  same  parish,  was  competent  to  prove  that  the  road  in  ques- 
tion, which  extended  through  Nateby,  was  a  public  highway.  For  although 
a  conviction  would  discharge  the  parish,  yet  it  would  afford  evidence  to 
show  that  the  road  was  a  public  one,  and  so  to  charge  Nateby  [y). 

The  statute  5  &  6  Will.  4,  c.  50,  s.  100,  provides  that  no  person  shall  be 
deemed  incompetent  to  give  evidence  or  be  disqualified  from  giving  testi- 
mony or  evidence,  in  any  action,  suit,  prosecution,  or  other  legal  proceed- 
ing, to  be  brought  or  had  in  any  court  of  law  or  equity,  or  before  any  jus- 
tice of  the  peace  under  or  by  virtue  of  this  Act,  by  reason  of  being  an  in- 
habitant of  the  parish  in  which  any  offence  shall  be  committed,  or  of  being 
a  treasurer,  clerk,  surveyor,  district  surveyor,  assistant  surveyor,  collector, 
or  other  officer,  appointed  by  virtue  of  that  Act. 

By  the  stat.  3  Geo.  4,  c.  126,  s  137,  inhabitants  of  parishes,  &c.  are 
competent  witnesses  on  proceedings  for  the  conviction  of  offenders,  for 
off^ences  against  the  Act. 

A  party  rated  to  the  highway  rates  is  not  rendered  a  competent  witness 
on  an  indictment  for  not  repairing  a  highway,  such  not  being  "  a  matter 
relating  to  the  rates  or  cesses,"  within  the  54  Geo.  3,  c.  170  [z). 

But  by  the  late  stat.  3  &  4  Vict.  c.  26,  no  person  shall  be  disabled  from 

{p)  R.  V.  Cotton,  3  Camp.  444.  (q)  R.  v.  Buckeridge,  4  Mod.  48. 

(r)  R.  V.  Inhabitants  of  Hornsey,  10  Mod.  150. 

(s)  Sne  the  stat.  34  Geo.  3,  c.  74,  s.  6.  R.  v.  Inhabitants  of  Terrington,  15  East,  471.  R.  v.  Kirdford, 
2  East,  559.  And  tit.  Interest — Inhabitants.  See  also  Viii.  Ab.  Evidence,  17,  the  Peterborough  Bridge 
Case. 

(t)  By  Bayley,  J.  at  Nottingham,  cited  15  East,  474. 

(m)  See  R.  v.  Inhabitants  of  Hammersmith,^  1  Starkie's  C.  357;  for  semble  it  will  not  be  presumed  that  the 
proceeding  is  frivolous,  especially  after  a  bill  has  been  found  by  a  grand  jury.  So  if  the  indictment  has 
been  removed  by  certiorari.     See  tit.  Interest. 

(x)  Pollard  v.  Scott,  Peake's  C.  18. 

(y)  R.  v.  Inhabitants  of  Pillinsr,  Lancaster  Summer  Ass.  1823,  cor.  Holroyd,  J. 

Iz)  R.  v.  Bishop's  Auckland,  2  Mo.  &  R.  286.  But  in  R.  v.  Hayman,^  M.  &  M.  401,  Tindal,  C.  J.,  is 
reported  to  have  held  that  rated  parishioners  were  admissible  to  prove  a  liability  ratione  tenurcB,  and  see 
Heudebourck  v.  Langstone,  M.  &  M.  402  (n).  But  see  Vol.  I.  p.  159;  R,  v.  The  Recorder  of  Bath^^  9  Ad.  & 
Ell.  714. 
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giving  evidence  by  reason  only  of  such  person  being,  as  the  inhabitant  of 
any  parish  or  township,  rated  or  assessed  or  Uable  to  be  rated  or  assessed 
to  the  relief  of  the  poor,  or  for  or  towards  the  maintenance  of  churches, 
chapels,  or  highways,  or  for  any  other  purpose  whatsoever. 

Commissioners  of  a  highway  cannot  maintain  ejectment  for  strips  of  land 
by  the  side  of  the  highway  («). 

HUNDRED. 

Under  the  late  x\ct  7  &  8  Geo.  4,  c.  31  {b),  which  repeals  former  statutes 
giving  a  remedy  against  the  hundred  in  the  case  of  robbery,  &c.  except  as 
to  oftences  before  then  committed,  it  is  essential  to  prove:  — 

*That  the  conditions  specified  in  the  3d  sect,  of  the  Act  have  been  com-  *531 
plied  with,  which  prescribe  that  the  person  or  persons  damnified,  or  such 
of  them  as  shall  have  knowledge  of  the  circumstances  of  the  offence  (c),  or 
the  servant  or  servants  who  have  the  care  {d)  of  the  property  damaged,  shall 
within  seven  days  (e)  after  the  commission  of  the  offence,  go  before  some 
justice  of  the  peace  residing  near  (/)  and  having  jurisdiction  over  the  place 
where  the  offence  shall  have  been  committed,  and  shall  state  upon  oath 

(a)  Doe  V.  Roe,  8  Sc.  146.  Upon  the  question  as  to  slips  of  land  between  a  highway  and  private  inclo- 
sures  bclonjsring  to  the  lord  of  the  manor,  the  Court,  upon  a  bill  of  exceptions,  lield,  that  grants  of  similar 
slips,  at  a  distance  from  the  spot  claimed,  were  to  be  confined  to  such  as  were  situated  by  the  side  of  the 
highway  which  passed  by  the  plaintiff's  inclosures.  Doe  d.  Barrett  v.  Kemp,^  2  Bing.  N.  C.  (c.  p.)  102. 
S.  C.  7  Bing.  332;  and  5  M.  &  P.  173. 

(6)  The  remedy  against  the  hundred  under  this  st.  extends  to  houses,  &c.,  buildings  used  in  carrying  on 
trade,  &c.,  machinery  employed  in  any  manufacture,  (fee,  engines  for  working  mines,  &c.,  bridges,  waggon- 
ways  to  mines,  &.c.  (eloniously  demolished,  pulled  down  or  destroyed,  wholly  or  m  part,  by  any  persons 
riotously  and  tumultuously  assembled  together.  The  remedy  is  extended  by  the  st.  2  &  3  W.  4,  c.  72,  to 
threshing  machines  or  to  any  erection  or  fixture  belonging  to  such  machines. 

(c)  It  is  therefore  unnecessary  to  examine  all  the  owners  or  all  the  servants,  and  this  seems  to  have  been 
the  rule  under  the  st.  9  G.  1,  c.  22;  so  that  the  alteration  does  not  seem  to  have  substantially  altered  the  law 
in  this  respect.     See  the  cases,  note  (d). 

{(1)  Where  the  examination,  taken  before  the  justices  according  to  the  9  Geo.  1,  c.  22,  s.  8,  was  only  of 
the  steward  of  the  landlord  having  the  superintendence  of  the  farm  on  which  the  fire  occurred,  it  appearing 
that  there  were  several  other  servants  of  the  landlord  in  possession  of,  and  using  parts  of  the  premises;  held, 
that  the  latter  were  also  to  be  deemed  "  persons  having  the  care,"  &c.  within  the  words  "  servant  or  servants," 
of  the  Act,  and  ought  to  have  been  examined,  or  siiown  that  they  had  no  means  of  knowledge,  and  conse- 
quently that  the  Act  had  not  been  complied  with  to  entitle  the  party  to  his  remedy  against  the  hundred. 
Duke  of  Somerset  v.  Mere,^  4  B.  &  C.  167.  But  that  where  the  principal,  having  knowledge,  &c.,  has  been 
examined,  it  is  not  necessary  that  the  servants  should  also  be  examined.  Under  the  9  Geo.  1,  c.  22,  it  was 
held,  that  where  no  servant  was  in  the  care  of  the  premises  at  the  time,  the  examination  of  the  party  him- 
self was  sufBcient;  and  although  the  justice  may  inquire  as  to  his  suspicions  of  the  offender,  there  was  no- 
thing in  the  Act  requiring  suspicions  to  be  stated.  Pellew  v.  Inhabitants  of  Wonford,^  9  B.  &.  C.  134. 
Where  premises  are  under  the  care  of  several  servants  all  ought  to  be  examined.  Duke  of  Somerset  v. 
Mere,^  4  B.  &C.  167.  But  where  one  servant  has  the  general  care  of  the  property,  he  is  the  proper  person 
to  be  examined,  although  other  servants  may  have  the  special  care  of  particular  parts.  Lowe  v.  Broxtowe  * 
3  B.  &.  Ad.  550.  Where  the  owner  of  the  premises  maliciously  set  on  fire,  gave  in  his  own  examination, 
held  tliat  it  was  sufficient,  without  that  of  his  servants;  the  statute  requiring  only  the  evidence  of  servants 
"having  the  care"  of  the  premises,  which  is  to  be  understood  as  referring  to  cases  where  the  master  is 
absent,  and  the  primises  are  left  in  the  charge  of  servants.  Rolf  v.  Inhab.  of  Elthornefi  1  M.  &  M.  185. 
And  see  Nesham  v,  Armstrong,  1  B.  &  A.  146;  infra,  note  (g).  In  the  case  of  a  reversioner,  his  own  oath 
is  sufficient,  without  examining  the  tenant  or  his  servants.     Pellew  v.  Inhabitants  of  Wonford,  supra. 

(e)  The  days  within  which  the  notice  is  to  be  given  from  the  act  done,  are  to  he  reckoned  exclusive  of 
the  day  on  which  it  is  done.  Pellew  v.  Inhabitants  of  Wonford,  9  B.  &  C.  134.  See  below,  534,  note  (/)). 
And  see  Lester  v.  Garland,  15  Ves.  247.  Where  a  computation  is  to  be  made  from  an  act  done  by  the 
party,  the  day  of  doing  the  act  siiall  be  included,  but  not  otherwise.     lb. 

(/)  Under  tlie  st.  27  Eliz.  c.  11,  s.  11,  it  was  held  that  the  justice  need  not  be  within  the  county  at  the 
time  of  administering  the  oath,  fir  the  act  is  merely  ministerial.  B.  N.  P.  186;  1  Jones,  239;  Cro.  Car.  211; 
1  Leon.  323;  2  Will.  Saund.  376,  b.  Where  the  robbery  was  committed  twenty  miles  from  the  residence  of 
the  justice,  and  although  many  ju.stices  lived  nearer,  Abney,  J.,  on  a  case  reserved,  held  it  to  be  sufficient, 
considering  the  statute  to  be  directly  on  that  point.  Lake  v.  Hundred  of  Croydon,  hent,  1744,  B.  N.  P.  186. 
And  it  has  been  held  to  be  no  objection  that  the  examination  was  taken  out  of  the  jurisdiction,  it  being  taken 
by  a  justice  who  usually  resided  with  his  family  within  the  jurisdiction.     Helier  v.  Benhurst,  Cro.  Car.  211. 
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before  such  justice  the  names  of  the  offenders,  if  known  (g),  and  shall 
*532  ^submit  to  the  examination  (h)  of  such  justice  touching  the  circumstances 
of  the  ofTence,  and  become  bound  by  recognizance  before  him  to  prosecute 
the  offenders  when  apprehended;  provided  also,  that  no  person  shall  be 
enabled  to  bring  any  such  action,  unless  he  shall  commence  the  same  with- 
in three  calendar  months  after  the  commission  of  the  offence. 

The  plaintiff  under  this  section  should  be  prepared  to  prove  the  examina- 
tion by  its  production  if  taken  in  writing  (z),  and  the  due  taking  by  some 
witness  who  was  present  at  the  time  (k).  If  the  plaintiff  himself  was  not 
examined,  it  should  be  shown  that  those  who  were  examined  were  his 
servants  having  the  care  of  the  property  (/):  the  recognizances  should  also 
be  produced  and  proved. 

It  is  sufficient  to  show  that  the  party  presented  himself  to  be  examined 
in  case  the  justice  should  think  proper  (w). 

2dly.  The  plaintiff  must  prove  a  felonious  (n)  demolition  and  destruction 
of  the  property  by  persons  riotously  and  tumultuously  assembled,  as 
alleged  (o),  within  the  hundred  (p). 

It  seems  to  be  necessary,  under  the  present  statute,  as  well  as  under  the 
statute  1  Geo.  1,  s.  2,  c.  5,  to  prove  either  that  the  mob  did  demolish,  pull 

(o-)  In  an  action  under  the  st.  52  Geo.  3,  c.  130,  the  4th  sect,  of  which  requires  that  the  person  or  persons 
seeliingto  recover  damages  sliall  within  four  days  after  notice,  &c.  give  in  his  or  their  examination  on  oath, 
or  the  examinations  on  oath  of  liis  or  their  servant  or  servants  that  had  the  care  of  his  or  their  erections, 
buildings,  &c.  before  a  justice  of  peace,  «fcc.  whether  he  or  they  know  the  person  or  persons  who  committed 
the  fact,  it  was  held  that  the  oath  of  one  of  several  partners,  negativing  his  own  knowledge  of  the  offender, 
but  without  stating  that  to  the  best  of  his  belief  the  other  partners  had  no  knowledge,  was  insufficient.  Nesham 
and  others  v.  Armstrong,  1  B.  &  A.  146.  Under  the  stat.  of  Eliz.  it  was,  it  seems,  insufficient  for  the  plaintiff 
to  swear  that  he  did  not  know  the  robbers,  without  adding  "or  any  of  them."  Noy.  21;  Com.  Dig.  Hundred, 
C,  4;  Trimmer  v.  Tnhab.  of  Mutford.}  6  D.  «fc  R.  10.  In  King  v.  Inhah.  of  Bishops  Sutton,  2  Str.  1247,  it  was 
held  to  be  insufficient  for  the  plaintiff  to  state  that  he  had  good  reason  to  suspect  that  the  fact  was  done  by 
R.  G.  and  W.  L.;  for  there  is  a  great  difference  between  knowing  and  suspecting. 

(h)  The  examination  ought,  it  seems,  to  be  taken  in  writing:  qu,  and  vide  B.  N.  P.  186,  which  cites  Gra- 
ham V.  Hand,  of  Becorilrec,  cor.  Wytiiers,  J.,  to  show  that  such  an  examination,  under  the  former  statutes, 
need  not  be  in  writing;  the  plaintiff,  however,  would  comply  with  the  condition  of  the  statute  in  submitting 
himself  to  examination. 

(i)  It  is  unnecessary  that  the  justice  should  take  the  examination  in  writing;  it  is  sufficient  if  he  appear 
upon  the  trial,  and  prove  the  substance  of  the  matter  sworn.  Graham  v.  Becontree  Hundred,  B.  N.  P.  186, 
(under  the  stat.  27  Eliz).  If  the  affidavit  has  been  taken  in  writing,  no  other  evidence  but  that  is  admissible; 
but  that  may  be  read,  it  is  said,  on  proof  that  it  was  delivered  to  the  person  producing  it,  by  the  justice's 
clerk,  without  proving  his  hand- writing. 

(k)  See,  however,  Graham  v.  Becontree,  B.  N.  P.  186,  and  note  (i). 

{I)  supra,  note  (rf).  (m)  Lowe  v.  Broxtowe^  3  B.  &  Ad.550,  perLd.  Tenterden. 

(r)  See  the  slat.  7  &  8  Geo.  4,  c.  30,  s.  8. 

(o)  By  the  sec.  2,  if  any  church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons  dissenting 
from  the  United  Church  of  Enirland  and  Ireland,  duly  registered  or  recorded,  or  any  house,  stable,  coach- 
house, outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hop  oast,  barn  or  granary,  or  any  building  or  erec- 
tion used  in  carrying  on  any  trade  or  manufacture  or  branch  thereof,  or  any  machinery,  whether  fixed  or 
moveable,  prepared  for  or  employed  in  any  manufacture  or  in  any  branch  thereof,  or  any  steam  engine  or 
other  cn{i;ine  for  sinking,  draining  or  working  any  mine,  or  any  staith,  building  or  erection  used  in  conduct- 
ing the  business  of  any  mine,  or  any  bridge,  waggon. way  or  trunk  for  conveying  minerals  from  any  mine, 
shall  be  feloniously  demolished,  pulled  down  or  destroyed,  wholly  or  in  part,  by  any  persons  riotously  and 
tumultuously  assembled  together,  in  every  such  case  the  inhabitants  of  the  hundred,  wapentake,  ward  or 
other  district  in  the  nature  of  a  hundred,  by  whatever  name  it  shall  be  denominated,  in  which  any  of  the 
said  offences  shall  be  committed,  shall  be  liable  to  yield  full  compensation  to  the  person  or  persons  damnified 
by  the  offence,  not  only  for  the  damage  so  done  to  any  of  the  subjects  liereinbefore  enumerated,  but  also  for 
any  damage  which  may  at  the  same  time  be  done  by  any  such  offenders  to  any  fixture,  furniture  or  goods 
whatever,  in  any  such  church,  chapel,  house  or  other  of  the  l)uildings  or  erections  aforesaid.  It  is  not  neces- 
sary to  aver  a  felonious  demolition  in  express  terms  provided  it  appear  that  a  felony  has  been  committed. 
Beatson  v.  Rudifoiih,  4  Marsh.  362;  7  Taunt.  45;  3  Price  48. 

(p)  See  Constable's  Cose,  Hob.  246.  2  Will.  Saund.  375,  N.  Where  a  distinct  hundred  is  called  the  half- 
hundred. or  upper  hundred,  and  the  action  is  brought  against  the  hundred  of  A.,  the  plaintiff  is  liable  to  a 
nonsuit.  Constable's  Case,  supra.  But  if  the  half  hundred  of  A.  be  in  fact  part  of  the  hundred  of  A.,  the 
defendants,  it  is  said  (2  Will.  Saund,  375  b.,  note  (3),)  ought  to  plead  in  abatement. 
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down  and  destroy  the  dwelling-house,  &c.,  or  that  they  began  to  do  so;  for 
here,  as  under  the  former  Act,  the  right  is  given  to  recover  against  the 
^hundred,  which  otherwise  would  have  merged  in  the  felony  (g).  The  *533 
breaking  windows,  window-frames  and  shutters,  is  a  sufficient  beginning  Intention, 
to  demolish,  if  the  criminal  agents  intended  to  demolish;  that  intent  may 
be  confirmed,  or  rebutted,  by  circumstances.  If,  whilst  they  are  occupied 
in  the  work  of  destruction,  they  are  suddenly  interrupted  by  a  civil  or  mili- 
tary force,  the  presumption  is  that  they  would  have  proceeded  to  demolition 
if  they  had  not  been  so  interrupted  (r);  for  what  they  intended  to  do  must  be 
inferred  from  what  they  were  doing.  But  if  the  mob  retire  without  actual 
interruption,  and  without  demolishing,  it  is  for  the  jury  to  say  whether 
they  intend  to  demolish,  or  merely  to  effect  mischief  short  of  demolition  [s). 
Where  they  do  not  demolish,  although  they  have  it  in  their  power  to  do  so, 
it  may  be  presumed  that  they  did  not  intend  to  demolish  [t). 

It  was  held  under  the  stat.  9  G.  1,  c.  22,  that  the  term  dwelling-house  was  Dwemng, 
used  in  that  statute  as  descriptive  of  the"  species  of  property  intended  to  be  house, 
protected,  and  therefore  that  the  owner  of  a  dwelling-house  might  recover 
in  respect  of  such  an  injury  done  to  it,  although  no  part  of  it  was  occupied 
by  him  or  his  family  as  a  dwelling-house  [tt).  The  plaintiff  is  entitled  to 
recover  not  only  for  the  damage  done  to  the  subjects  enumerated  in  the 
statute,  but  also  for  the  damage  at  the  same  time  done  by  any  such  offend- 
ers to  any  fixture,  furniture  or  goods  whatever  in  any  such  church,  chapel, 
house,  or  other  building  (.r). 

It  should  appear  that  the  plaintiff  was  the  owner  of  the  property;  of  this, 
possession  \s  prhnd  facie  evidence.  The  trustee  even  of  a  satisfied  term, 
in  whom  the  legal  estate  is  vested,  is  entitled  to  recover  (y). 

iq)  See  Lord  Ellenborongh's  observations  in  Lord  Kins  v.  Chambers  Sf  another,'^  1  Starkie's  C.  195.  [S. 
C.  4  Camp.  377.;]  and  in  Beckwilh  v.  Wood^  2  Starkie's  C.  263;  2  Will.  Saund.  377.  Burrows  v.  Wright,  1 
East,  615.  Greasely  v.  Higginbotham,  Ibid.  636.  Under  the  stat.  57  G.  3,  c.  13,  it  was  held  to  be  necessary 
to  prove  to  the  reasonable  satisfaction  of  the  jury  that  the  fire  was  wilfully  and  nnaliciously  occasioned.  R. 
V.  Gainsbury3  4  D.  «&  R.  250.     Holt's  C.  603. 

(r)  See  Lord  EUenborough's  observations,  Lord  King  v.  Chambers,^  1  Starkie's  C.  195.  Sampson  v.  Cham- 
bers, 4  Camp.  221.  The  defendants  having  broken  the  windows,  sashes,  and  destroyed  furniture,  departed, 
having  manifestly  completed  their  purpose;  held,  that  it  did  not  amount  to  a  "  beginning  to  demolish,"  within 
the  7  &,  8  Geo.  4,  c.  30,  s.  8.     R.  v.  Thomas,*  4  C.  &  P.  237. 

(s)  See  Ld.  Ellenborough's  observations.  Lord  King  v.  Chambers,^  1  Starkie's  C,  195;  and  Reid  v.  Clarke, 
7  T.  R.  496.  In  the  case  of  Lord  King  v.  Chambers,  Ibid.,  the  mob  retired  after  breaking  the  windows, 
window-frames,  &c.  and  in  about  five  minutes  afterwards  the  street  was  occupied  by  the  military.  The  jury 
found  for  the  defendant.  In  the  case  of  Beckwith  v.  Wood,^  (2  Starkie's  C.  263),  the  mob  attacked  the  house 
to  effect  the  liberation  of  a  person  confined  there,  and  they  announced  their  intention  to  pull  down  the  house 
if  he  was  not  delivered  up.  And  see  jR.  v.  Thomas,*  4  C.  &  P.  237;  Price's  Case,  5  C.  *fc  P.  510;  R.  v.  Batt,^ 
6  C.  &  P.  329. 

(I)  Reid  V.  Clarke,  7  T.  R.  496;  2  Starkie's  C.  265. 

(w)  Rea  V.  Wood,  2  Starkie's  C.  269.  But  a  building  intended  for  a  dwelling-house,  but  not  completed,  is 
not  a  house,  outhouse  or  barn,  within  tlje  9  Geo.  1,  c.  23,  s.  7,  so  as  to  enable  the  owner  to  recover  against 
the  hundred.  Elmore  v.  Hundredof  St.  Briavells,^  8  B.  &  C.  461.  By  the  late  stat.  2  &  3  W.  4,  c.  72,  the 
provisions  of  the  7  &  8  Geo.  4,  c.  31,  are  extended  to  threshing  machines.  The  words  house,  shop,  or  other 
buildings,  under  the  stat.  57  G.  3,  c.  19,  were  held  not  to  include  hustings  erected  to  take  elections.  Allen 
V.  Ay  re  J  3  D.  &  R.  96. 

(x)  7  &  8  G.  4,  c.  30,  s.  2;  before  this  statute,  where  the  demolition  and  injury  was  part  of  the  same  riot- 
ous transaction,  the  plaintiff  was  entitled  to  recover  in  respect  of  such  contemporaneous  damage.  Greaseley 
V.  Higginbotham,  1  East,  636.  Hyde  v.  Cogan,  Doug.  699.  Wilmot  v.  Horlon,  ib.  701,  n.  Secus,  in  the 
case  of  a  distinct  substantive  offence.  Beckwithv.  Wood,  1  B.  &  A.  487,  where  arms  were  stolen  from  a 
gunmaker's  shop;  and  see  Smith  v.  Bolton,^  Holt's  C.  201;  and  in  this  respect  the  law  seems  to  remain  as 
it  was. 

(y)  Pritchett  v.  Waldron  S(  another,  5  T.  R.  14.  Parties  jointly  interested  may  join.  Winierstoke  Hun. 
dred's  Case,  Dyer,  370.  One  of  two  lessees  may  recover,  according  to  his  share.  Lowe  v.  Broxlowe,^  3  B.  &. 
Ad.  558  As  to  the  case  of  a  church,  chapel  or  corporation  property,  see  sec.  11.  A  reversioner  may  sue. 
Pellew  V.  Inh.  of  Wonford,^'^  9  B.  &  C.  134. 
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*3dly.  The  sum  requisite  to  restore  the  premises  to  the  state  in  which 
they  were  before  is  the  proper  quantum  of  damages  (z). 

4thly.  The  plaintiff'  must  prove  by  the  production  of  the  writ,  or  other- 
wise (a),  that  the  action  was  commenced  within  three  months  after  the 
off'ence  committed  (b). 

By  sec.  5,  no  inhabitant  shall  by  reason  of  any  interest  arising  from  such 
inhabitancy  be  exempted  or  precluded  from  giving  evidence. 

HUSBAND  AND  WIFE. 

I.  Evidence  in  actions  by  the  husband  and  ivife,  or  one  of  thorny 

p.  534. 
II.  In  actions  against  the  husband  and  loife^  <^c.  p.  538. 

III.  Indictments  against  them,  p.  548. 

IV.  Competency,  p.  549. 

Action  by       I.  Joint  action  by  the  husband  and  loife. — In  general,  when  the  hus- 
husband     y^^iW^  and  wife  join,  the  interest  of  the  wife  must  be  alleged  in  the  declaration 
(c);  and  consequently,  if  she  has  been  improperly  joined,  the  defect  appears 
upon  the  record,  and  is  not  matter  of  proof  in  defence  upon  the  trial  (A). 

(«)  Duke  of  Newcastle  v.  Hundred  of  Broxtoioe,^  4  B.  &  Ad.  273. 

(a)  See  Time.     The  commencement  oi'the  action  would  now  appear  on  the  record. 

(b)  See  the  st.  sec.  3.  According  to  the  decisions  under  the  stat.  27  Eliz.  c.  13,  s.  9,  the  day  ofcommit- 
tingf  the  offence  is  to  be  included.  It  was  held  under  that  statute,  that  if  a  robbery  be  committed  on  the  9th 
of  October,  the  action  must  at  the  latest  be  commenced  on  the  8th  of  October  next.  Norris  v.  Hundred  of 
Gawtrey,  Hob.  13iJ;  2  Roll.  Ab.  520;  1  Brownl.  156;  Doug.  4G5.  And  see  Price  v.  Hundred  of  Chewton,  1 
P.  VVms.  437.     But  now  see  Pellew  v.  Wonford,^  9  B.  &  C.  134,  and  tit.  Time. 

(c)  2  Bl.  Rep.  1236.  Com.  Dig.  Pleader,  2  A.  1.  [Slaley  v.  Burhite,  2  CainesR.  221.]  [And  where  a  bond 
and  warrant  of  attorney  were  given  to  a  feme  dum  sola,  who  afterwards  married,  the  Court,  upon  affidavit  of 
facts,  allowed  judgment  to  be  entered  in  favour  of  baron  and  feme.  Sheble  v.  Cummin,  4  Browne's  Rep.  253.] 
She  mws<  join  in  respect  of  all  causes  of  action  which  are  complete  before  the  marriage  (3  Lev.  493;  Co.  Lit. 
351;  7  T.  R.  340;  Com.  Dig,  Baron  and  Feme,  V.;)  [Donaldson  v.  Maginnes,  4  Yeates,  127};  so  in  real 
actions,  and  actions  of  waste  (1  Bulst.  21;  7  Hen.  4,  15  a.;  3  Hen.  6,  53);  or  personal  injury  to  the  wife,  by 
slander  or  battery,  during  coverture  (Yelv.  89;  1  Brownl.  205;  2  Cro.  501,  538;  Com.  Dig.  Baron  and  Feme, 
V.)  She  may  join  wherever  there  was  an  inception  of  the  cause  of  action  in  her  before  coverture,  although, 
it  become  complete  afterwards  (2  Saund.  47,  g.;  Salk.  114;  2  Lev.  107;  Cro.  Eliz.  459;  Com.  Dig.  Baron  and 
Feme,  X.)  (1);  yet  in  detinue,  except  for  the  charters  of  the  wife's  inheritance,  it  is  said  that  the  husband 
must  sue  alone  (B.  N.  P.  50;  1  Salk.  114;  Bac.  Ab.  tit.  Detinue,  A.  But  see  R.  tem.  Hardw.  120);  or  where 
she  is  the  meritorious  cause  of  action;  as,  where  a  bond  or  promissory  note  is  made  payable  to  her  {Phillis- 
kirkv.  Pluckwell,  2  M.  &  8.393.  Day  v.  Pasgrave,  cited  Ibid,  from  Mr.  Ford's  note,  3  Lev.  403;  2  Mod. 
217;  Sulk.  114;  4  Mod.  156;  Peatv.  Taylor,  Cro.  Eliz.  61).  [Banks  v,  Marksberry,  3  Littell's  R.  281.]  In 
an  action  for  use  and  occupation,  the  wife  may  join  with  her  joint-tenant  and  her  husband.     P.  C.  B.  R. 

Smith  V. ,  Mich.  2  G.  4.     Or  where  an  express  promise  is  made  to  p;iy  money  to  her  for  her  service,  as 

by  the  cure  of  a  wound  {Brashford  v.  Buckingham,  Cro.  Jac.  77,  205.  Rose  v.  Bowler,  1  H.  B.  106.  Waller 
V.  Baker,  2  Wils.  414);  or  the  husband  alone  may  sue  (2).  So  the  husband  may  sue  alone  on  a  covenant  to 
husband  and  wife  in  respect  of  the  wife's  land.  Arnold  v.  Revoult,^  1  B.  &  B.  443.  See  Beaver  v.  Lane,  2 
Mod.  217.  So  where  she  was  joint  plaintiff  in  a  former  action,  and  a  cognovit  was  given.  Wills  v.  Nurse,*, 
1  Ad.  &  Ell.  65.  Where  the  action  would  not  survive  to  tlie  wife,  she  7iiust  not  be  joined  (Com.  Dig.  Baron 
and  Feme,  W.);  as,  where  words  not  actionable  are  spoken  of  the  wife,  and  occasion  special  damage  to  the 
husband.  1  Sulk.  206;  1  Lev.  140;  1  Sid.  246.  The  husband  and  wife  cannot  sue  as  partners  in  this  coun- 
try, although  they  are  foreigners,  and  may  be  partners  by  the  law  of  their  own  country,  where  they  resided 
■when  the  cause  of  action,  a  balance  of  account,  was  contracted.  Cosio  S(  others  v.  De  Bernales,^  1  Ry.  &.  M. 
102.  A  note  given  to  the  wife  du7n  sola,  for  money  lent  and  not  reduced  into  possession  by  the  husband, 
does  not  survive  to  him.     Galers  v.  Maderley,  6  M.  »t  W.  423. 

(A)  (The  husband  may  join  the  wife  where  there  is  a  promise  to  her  or  to  him  and  her  in  writing,  as  by 
bond  or  note;  or  where  there  is  an  express  verbal  promise  to  her  or  to  him  or  her,  in  consideration  of  her  ser- 
vices, or  her  property,  and  in  actions  to  recover  the  rents  of  her  lands.  In  these  cases  she  is  considered  as 
the  meritorious  cause  of  the  action.     Lewis  v.  Martin,  1  Day,  263;  2  Conn,  R.  565.) 

[Husband  and  wife  cannot  join  in  detinue  for  a  chattel  of  the  wife,  if  the  husband  had  actual  or  construc- 
tive possession  after  the  marriage.  Spiers  v,  Alexander,  1  Ruffin's  Rep.  67.  But  they  must  join  in  detinue 
to  recover  the  wife's  chattels,  of  which  she  had  lost  possession  dum  sola.     Crozier  v.  Gano,  1  Bibb,  257.] 

(1)  [As  in  an  action  of  account  for  the  rents  and  profits  of  the  wife's  land  during  coverture.  Lewis  v. 
Martin,  1  Day,  263;  though  the  husband  may  sue  alone,     Chauncey  v.  Strong,  2  Root,  369.] 

(2)  [Where  a  bond  is  given  to  a  feme  executrix  or  administratrix  during  coverture,  styling  her  executrix, 
&c.,  the  husband  may  sue  on  it  alone.     Stewart  v.  Chance,  2  Penn,  Rep.  827.] 
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It  is  unnecessary,  unless  the  defendant  deny  the  marriage  by  a  plea  in 
abatement,  to  give  any  evidence  of  the  marriage  (d);  it  is  sufficient  to 
*identify  the  parties;  the  defendant  cannot  impeach  the  marriage  by  evi-    *535 
dence  under  the  general  issue. 

Where  the  action  is  brought  in  respect  of  an  injury  done  to  the  wife,  as 
by  slander  or  imprisonment,  and  consequential  damages  to  the  husband 
are  also  laid,  for  which  he  ought  to  have  sued  alone,  no  evidence  ought  to 
be  given  of  such  special  damage,  and  the  defect  will  be  aided  by  a  special 
verdict,  confining  the  damages  to  the  detriment  to  the  wife  (e).  As  if  the 
declaration  allege  a  battery  of  both  (/),  or  a  battery  of  the  wife,  and  the 
taking  the  goods  of  the  husband  {g),  or  the  imprisonment  of  the  wife,  per 
quod  the  affairs  of  the  husband  remained  undone  (h)  (1). 

By  the  husband  alone. — If  the  husband  alone  bring  an  action  where  By  the  hus- 
his  wife  ought  to  have  joined,  as  in  debt  on  a  bond,  or  for  a  chose  in  aci ion, l^and  alone, 
due  to  the  wife  before  coverture  (z),  or  for  a  personal  wrong  done  to  the 
wife,  either  before  or  during  coverture,  as  by  slander  or  battery  of  the  wife, 
where  the  action  is  not  founded  on  special  and  consequential  daniage  to 
the  husband  {k)  the  declaration  will  be  bad;  but  the  objection  usually 
appears  on  the  record,  and  does  not  arise  upon  the  evidence  (/). 

Where  the  husband  sues  in  respect  of  special  damage  to  himself,  in  con- 

(i)  Dickenson  Sf  Vx.  v.  Davis,  1  Str.  480;  B.  N.  P.  20;  Cro.  Jac.  655.  [Coornbs  v.  Williams,  15  Mass. 
R.  243.] 

(e)  2  Mod.  66;  2  Lev.  101;  1  Lev.  3;  Com.  Dig.  Pleader,  C.  87.  In  Russell  v.  Come  (1  Salk.  119),  where 
in  an  action  by  tlie  husband  and  wife  for  the  imprisonment  of  the  wife,  the  declaration  alleged,  per  quod, 
the  affairs  of  the  husband  remained  undone,  it  was  held,  according  to  tlie  report  in  Salkcld,  that  the  per 
quod  was  well  laid  in  aggravation;  but  in  Str.  1094,  Lee,  C.  J.  said  that  he  had  seen  a  manuscript  note  of 
the  case  in  Salkeid,  and  that  Hoh,  C.  J.  said  that  he  would  not  intend  that  the  Judge  suffered  the  husband 
to  give  the  special  damage  in  evidence.  In  Todd  v.  Redford  (11  Mod.  264),  which  was  an  action  by  the 
husband  and  wife  for  an  assault  on  the  wife,  per  quod  the  husband  expended  money  in  her  cure,  and  entire 
damages  were  given,  it  seems  to  have  been  held  that  the  verdict  might  be  supported.  It  seems,  however,  to  be 
clear  in  principle,  that  where  a  special  damage  results  to  the  husband  from  an  injury  to  the  wife,  for  which 
an  appropriate  action  lies  for  the  husband,  he  cannot  recover  jointly  with  the  wife.  See  Dix  v.  Brooks,  Str. 
60.  [See  Yelv.  90,  note  1.]  In  trespass  on  the  lands  of  the  wife,  they  may  recover  in  respect  of  the  grass 
cut  and  carried  away.  Cro.  Eliz.  96.  Willy  v.Hawksmore,  cited  in  Weller  v.  Baker,  2  VVils.  424.  In  case 
by  husband  and  wife  for  slander  of  the  latter,  held  that  special  damage  for  loss  of  the  wife's  service  could 
not  be  recovered,  which  would  accrue  to  the  husband  alone.     Dentrate  v.  Gardiner,  i  M.  &  W.  5. 

(/)  2  Mod.  66.  Com.  Dig.  Pleader,  C.  87.  Per  Powell,  J.,  Todd  v.  Redford,  11  Mod.  264.  If  husband 
and  wife  join  for  the  battery  of  both,  it  is  wrong;  but  it  may  be  helped  by  a  verdict  separating  the  damages, 
and  judgment  may  be  given  for  the  damages  to  the  wife,  and  the  writ  will  abate  for  the  residue.  B.  N.  P. 
21;  9  Edw.  4,  51;  Cro.  Jac.  655.  [See  March,  47.  Style,  429.  6  Mod.  149.  Ebersol  v.  Krug  Sf  ux.  3 
Binney,  555.] 

(g)  Com.  Dig.  Pleader,  C.  87.     Dub.  1  Lev.  3,  if  the  defendant  be  found  not  guilty  as  to  the  goods. 

(A)  Str.  1094.  Russell  v.  Corne,  1  Salk.  119.  Newman  v.  Smith,  Salk.  642.  Dix  v.  Brookes,  Str.  60.  But 
see  Todd  v.  Redford,  1 1  Mod.  264;  supra,  note  (e). 

(t)  1  Rol.  347.     Milnes  v.  Milnes,  3  T.  R.  627;  1  Sid.  24. 

(k)  Yel.  89;  I  Brown!.  205;  1  Roll.  360;  Cro.  Car.  90;  Com.  Dig.  Baron  and  Feme,  V. 

(/)  See  the  different  cases.  Com,  Dig.  Baron  and  Feme,  T.  W.  X.  It  seems  to  be  an  invariable  rule,  that 
the  wite  must  be  joined  in  respect  of  all  causes  of  action  which  are  complete  in  the  wife  before  coverture, 
and  which  of  course  will  survive  to  her;  but  there  are  several  instances  in  which  a  cause  of  action  accrues 
during  marriage,  and  which  would  survive  to  the  wife,  and  where  the  husband  may  sue  alone,  as  in  the 
case  of  a  bond  or  promissory  note  given  the  wife  during  coverture.  Supra,  534.  Howell  v.  Main,  3  Lev. 
403.  See  also  Saville  v.  Sweeney,^  4  B.  &  Ad.  514.  Words  are  spoken  of  the  wife  in  a  separate  business, 
per  quod,  &c.  the  wife  must  not  be  joined. 

(1)  [In  an  action  by  husband  and  wife  against  A.  for  driving  his  horse  and  chaise  against  the  plaintifTs 
chaise,  judgment  was  arrested,  because  the  declaration  charged  injuries  to  the  damage  of  the  husband  only, 
as  the  loss  of  the  wife's  labour,  &c.  Barnes  Sf  ux.  v.  Hurd,  11  Mass.  Rep.  59.  But  in  Leicis  v.  Babcock, 
18  Johns.  443,  the  Sup.  Court  of  New  York  held,  that  though  such  a  declaration  was  bad  on  demurrer,  it 
was  good  after  verdict. 

In  ejectment  by  husband  and  wife,  in  right  of  the  wife,  advantage  may  be  taken  on  the  general  issue 
of  the  wife's  being  the  wife  of  another  man  and  not  of  the  plaintiff.  Les.  of  Lopez  v.  Mayer  Sf  al.  1 
Yeates,  551.] 
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sequence  of  a  personal  injury  to  the  wife,  or  lays  the  assault  upon  the  wife, 
or  other  personal  injury  to  her,  in  aggravation,  he  is  entitled  to  recover  in 
respect  of  the  damage  to  himself  only,  and  not  for  the  injury  to  the  wife; 
for  the  action  for  the  latter  damage  would  survive  to  the  wife  (m);  but  he 
*536  *may  allege  and  prove  that  in  aggravation,  in  respect  of  which  he  cannot 
maintain  another  and  more  appropriate  action.  Thus,  in  trespass,  for 
breaking  and  entering  his  house,  he  may  allege  the  assaulting  and  mena- 
cing his  wife,  servants,  and  children,  in  aggravation  (n),  in  order  to  show 
the  enormity  of  the  trespass  (o).  So  it  seems,  although  the  contrary  has 
been  held  (/?),  he  may,  in  an  action  of  trespass  for  breaking  and  entering 
his  house,  give  in  evidence  loss  of  service,  or  other  consequential  damage 
which  has  accrued  from  a  trespass  on  his  wife  or  daughter  (g). 

In  an  action  by  the  husband  alone,  in  respect  of  consequential  damage 
from  a  trespass  against  the  wife,  it  is  incumbent  on  the  plaintiff  to  give 
j)rimd  facie  evidence  of  marriage,  and  that  the  defendant  may  negative  the 
fact  of  marriage  by  a  plea  in  bar  or  by  evidence  under  the  general  issue. 

The  husband  may  maintain  an  action  in  his  own  name  for  the  service  or 
labour  of  his  wife  {r)\  and  if  he  bring  such  an  action  in  respect  of  earnings 
during  cohabitation,  it  is  no  answer  to  show  that  she  was  previously  mar- 
ried to  another  who  is  still  living,  for  she  may  be  considered  as  servant  to 
the  plaintiff  {s).  In  such  an  action,  it  seems  that  an  admission  by  the  wife, 
such  as  a  receipt  given  by  her,  is  not  evidence  {t),  unless,  perhaps,  there  be 
some  evidence  to  show  that  the  husband  had  constituted  her  his  agent  for 
that  purpose  {u). 

In  an  action  by  the  husband  for  harbouring  his  wife,;oer  quod,  &c.,  the 
defendant  may,  under  the  general  issue,  show  that  he  did  not  wrongfully 
detain  her,  by  showing  violent  conduct  on  part  of  husband  during  derange- 

g  .|ig^jfgment  from  habits  of  intoxication  ix). 

alone.  Action  by  the  wife, — The  wife  cannot  sue  without  the  husband  {y)  (1), 

(m)  Dix  V.  Brooks,  Str.  60,  where  the  plaintiff  declared  for  breaking;  and  entering  his  house,  and  assault, 
ing  his  wife,  and  the  Court,  on  motion  in  arrest  of  judgment,  said  that  the  plaintiff  might  join  that  in  iiis 
declaration  to  aggravate  damages  for  which  he  could  not  singly  recover,  and  for  whicii  the  party  injured 
might  have  a  separate  action;  as  in  the  common  case  of  beating  a  servant,  per  quod  servitium  amisit  (2).  In 
Newman  v.  Smith  (Salk.  642),  it  was  held  that  the  plaintiff  might  allege  the  beating  of  his  daughter  (in  an 
action  of  trespass,  q.  c.f.)  in  aggravation  of  damages,  although  the  loss  of  service  could  not  be  given  in 
evidence,  because  for  that  he  had  an  appropriate  action;  and  that  he  might  in  such  an  action  recover  also 
for  a  personal  injury  to  himself.     But  see  Bennett  v.  Alcott,2  T.  R.  166. 

(n)  Newman  v.  Stnith,  Salk.  642.     Dix  v.  Brooks^  Str.  60. 

(0)  Ibid.  ip)  Ibid, 
iq)  Benneltv.  Alcott,2T.'R.\G6. 

(r)  Salk.  114;  B.  N.  P.  136;  Cro.  Jac.  77.  For  the  promise  in  law  is  made  to  him;  but  on  an  express  pro. 
mise  to  the  wife  they  rnay  join.     Ibid. 

(s)  Per  Parker,  C.  J.,  Str.  80.  (0  Per  Lee,  C.  J.,  B.  N.  P.  136. 

(u)  Supra,  tit.  Agent. 

(x)  Per  Alderson,  B.,  Braithwaite  v.  Jackson,  Lane.  Lent  Assizes,  1835.  The  pleas  were,  1,  not  guilty; 
2,  that  the  husband  conducted  himself  with  cruelty  and  violent  threats,  which  produced  reasonable  fear,  in 
consequence  of  which  she  left  the  house.  Per  Alderson,  J.,  if  the  defendant  knew  that  the  detention  was 
against  the  piainlifTs  will,  then  the  question  is,  did  the  defendant  act  on  the  bonajide  belief  that  the  husband 
misconducted  himself;  if  so,  the  jury  should  find  for  the  defendant  under  the  general  issue. 

(y)  Marshal  v.  Button,  8  T.  R.  545;  although  she  lives  separately  from  her  husband,  and  has  a  separate 
maintenance  secured  by  deed.  Neither  can  she  be  sued  alone.  Ibid.  A  feme  sole  trader,  by  the  custom 
of  London,  may  be  sued,  but  the  husband  must  be  joined  for  conformity,  although  execution  may  be  joined 
against  her  alone.  See  Beard  v.  Webb,  2  B.  &  P.  98.  Langham  v.  Bewett,  Cro.  Car.  68.  A  married 
woman  being  administratrix,  received  a  sum  of  money  in  that  character,  and  lent  the  same  to  her  husband, 
and  took  in  return  for  it  the  joint  and  several  promissory  note  of  her  husband,  and  two  other  persons,  pay- 
able to  her  with  lawful  interest;  held,  that  although  she  could  not  have  maintained  any  action  on  the  note 

(1)  [The  husband  of  a  woman  who  is  guardian  in  socage  must  join  inactions  by  her.  Byrne  y.  Van 
Hoesen,  5  Johns.  66.] 

(2)  [In  North  Carolina,  a  married  woman  may  file  a  bill  in  her  own  name  for  a  separate  maintenance. 
Knight  v.  Knight,  2  Hayw.  101.] 
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but  if  *she  alone  bring  an  action,  where  she  has  a  right  of  action,  the  de- 
fendant cannot  take  advantage  of  her  coverture  by  evidence  under  the 
general  issue;  it  is  a  personal  disability,  and  must,  according  to  the 
general  rule  (r),  be  pleaded  in  aba femeiii  (a)  (l),  n\{bou2h  the  husband 
may  reverse  the  judgment  by  writ  of  error  (b).  But  if  the  wife  alone 
bring  an  action  where  she  has  no  legal  cause  of  action,  it  will  be  a  ground 
of  nonsuit  at  the  trial  (c).  But  mere  declarations  by  her  that  she  was 
married  when  the  cause  of  action  accrued,  without  without  proof  of  either 
an  actual  marriage  or  cohabitation,  are  not  sufficient  {d).  If,  however, 
upon  the  trial,  evidence  be  given  of  coverture,  which  would,  being  unan- 
swered, show  that  the  wife  herself  had  no  cause  of  action,  she  may  rebut 
that  evidence  by  proof  of  the  husband's  civil  death,  by  exile  and  abjura- 
tion of  the  realm  (e),  or  transportation  for  felony  for  a  term  of  years  (2). 

Where  a  married  woman  brought  an  action  for  goods  sold  and  delivered, 
and  the  defendant  proved  the  plaintiff's  coverture,  and  the  plaintiff  then 
gave  in  evidence  the  record  of  the  husband's  conviction  for  felony,  and 
sentence  of  transportation  for  seven  years,  which  term  was  then  expired,  it 
was  held  at  Nisi  Prius  that  this  was  evidence  of  the  husband's  abjuration 
of  the  realm;  and  that,  if  in  fact  he  had  returned,  the  onus  of  proving  the 
contrary  lying  on  the  defendant,  the  right  of  action  remained  (/). 

during  the  lifetime  of  her  husband,  yet  lie  having  died  and  it  having  been  given  for  a  good  consideration,  it 
was  a  chose  in  action,  and  survived  to  the  wife,  and  she  might  maintain  an  action  upon  it  against  either  of 
the  other  parties  to  it,  at  any  time  within  six  years  of  the  death  of  her  husband,  and  recover  interest  from 
the  date  of  the  note.     Richards  v.  Richards,^  2  B.  &,  Ad.  447. 

(z)  3T.  R.  631. 

(a)  Coverture  in  a  woman,  whether  plaintiff  or  defendant,  must  be  pleaded  in  abatement  (Com.  Dig.  tit. 
Pleader,  2  A.  1.  Milncs  v.  Milnes,  3  T.  R.  827.)  See  Wesibrooke  v.  Strutvitte  (Str.  79),  where  in  an  action 
for  an  assault,  the  defend;int  proved  his  marriage  with  the  plaintiff,  and  she  proved  in  answer  her  previous 
marriage  to  one  Wesibrooke,  who  was  living  at  the  time  of  the  second  marriage;  it  was  insisted  that  she 
ought  not  to  give  felony  in  evidence  to  support  her  action;  but  Ld.  King  admitted  it.     See  B.  N.  P.  20. 

(h)  2  Bl.  R.  1236.  If  she  marry  daring  the  suit,  the  coverture  must  be  pleaded  by  plea  puis  darrein  con- 
tinuance.    Bac.  Ab.  Abatement,  C     Morgan  v.  Painter,  6  T.  R.  265. 

(c)  Caddell  v.  Shaw,  4  T.  R.  361;  where  a  widow,  a  feme  sole  trader  in  London,  brought  an  action  in  the 
Court  of  K.  B.  for  goods  sold  and  delivered  by  her  whilst  she  was  covert.  Mere  evidence  of  an  acknow- 
ledgement that  she  was  covert  has  been  said  to  be  insufficient.      Wilson  v.  Mitchell,  3  Camp.  393. 

(d)  Wilson  V.  Mitchell,  3  Camp.  393. 

(e)  Belknap's  Case,  2  Hen.  4.  7,  a.  1  Hen.  4.  1,  a.;  where  the  husband  was  banished  to  Gascony,  there  to 
remain  till  he  attained  the  King's  favour  (Co.  Litt.  132,  b.  133,  a.;  Mod.  851;  Com.  Dig.  Abatement,  E.  6); 
and  where  the  husband  ought  to  join,  and  the  coverture  is  pleaded  in  abatement,  this  is  a  good  replication. 
In  Marsh  v.  Hutchinson,  (2  Bos.  &  Pul.  231),  Ld.  Eldon  observed,  "  The  husband  being  civilly  dead,  the  wife 
was  entitled  to  dower  of  his  land  in  the  same  manner  as  if  he  were  actuilly  dead;  so  she  became  entitled 
to  the  enjoyment  and  profits  of  her  own  land,  though  if  he  had  not  been  civilly  dead,  he  would  have  been 
seised  of  the  lands  in  her  right;  and  indeed  she  might  have  sued  for  an  assault  in  her  own  name,  and  might 
have  been  made  a  defendant  without  her  husband  in  all  cases  in  whicli  the  husband  must  otherwise  have 
joined." 

( f)  Carroll  v.  Blencow,  4  Esp.  C.  27.  But  see  Lord  Eldon's  observations  in  Marsh  v.  Hutchinson,  2  B.  »& 
P.  233.  In  Sparrow  v.  Carruthers,  (cited  in  Corbett  v.  Poelnitz,  1  T.  R.  7,  and  2  Bl.  R.  297),  the  action  was 
on  a  note  given  by  a  woman  who  kept  a  public-house,  for  malt  supplied  to  the  public-house;  plea  the  general 

(1)  [Newton  v.  Robison,  1  Taylor,  72,  2  Hayw.  121,  ace.  Gatewood  v.  Turk,  3  Bibb,  246,  contra.] 

(2)  [Where  a  feme  covert  was  deserted  by  her  husband  in  a  foreign  country,  and  afterwards  maintained 
herself  as  a  feme  sole,  and  came  to  this  country  and  resided  here  five  years — the  husband  being  a  foreigner 
and  never  having  been  in  the  United  States — she  was  allowed  to  sue  as  a  feme  sole.  Gregory  v.  Paul,  15 
Mass.  Rep.  31. 

Where  tlie  husband  is  banished,  the  wife  is  to  be  considered  as  a  feme  sole  to  all  purposes  of  acquiring 
property.     Troughion  v.  Hill,  2  Hayw.  406.      Wright  v.  Wright,  2  Desauss.  244.] 

{The  law  seems  to  be  settltd,  that  when  the  wife  is  left  by  the  husband,  without  maintenance  and  support, 
has  traded  as  a  feme  sole,  and  obtained  credit  as  such,  she  ought  to  be  liable  for  her  debts;  and  the  law  is 
the  same,  whether  the  husband  is  banished  for  his  crime,  or  has  voluntarily  abandoned  his  wife.  Rhea  et  aL 
T.  Rhenner,  I  Peters's  Sup.  Court  Reports,  105J.] 
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Afier  a  solemn  admission  by  a  woman  that  she  is  married  to  a  man, 
*53S     and  *that  ihe  goods  in  his  possession  are  his  goods  by  the  marriage,  she 
will  be  preckided  afterwards,  as  against  creditors,  from  denying  the  mar- 
riage (^)(  I). 

In  an  action  by  a  trustee  for  the  wife,  it  is  usually  necessary  to  prove 
his  interest  in  the  chattel  or  other  property  in  respect  of  which  he  sues,  by 
means  of  the  settlement  deed  (A). 

Where,  in  trespass  for  seizing  under  a  distress  against  the  husband,  it 
appeared  that  on  the  marriage  the  wife's  stock  in  trade  and  other  articles 
belonging  to  her  in  and  about  her  said  business  were  assigned  to  trustees, 
and  she  being  lame,  the  jury  had  found  that  a  horse  and  gig,  which  before 
and  after  the  marriage  she  had  always  used  in  going  about  to  her  cus- 
tomers, was  kept  for  the  purpose  of  the  trade,  and  not  for  pleasure,  and 
there  being  no  other  property  to  satisfy  the  words  "and  other  articles,"  the 
Court  discharged  a  rule  for  entering  a  nonsuit  (i). 
Actions  II. — Jlctions  against  husband  and  wife. — In  an  action  against  husband 

against  the  af-,(j  yyjfg  jj  [g  sufficient  to  prove  the  marriage  ^e /«c^o,  by  evidence  of 
and  w^fe     Cohabitation,  acknowledgement,  and  reputation;  for  a  man  who  has  allowed 
a  woman  to  pass  in  the  world  as  his  wife,  shall  not  afterwards  be  per- 
mitted to  say  that  she  is  not  so  {k).     And  they  cannot  prove  in  defence 
that  they  were  not  legally  married  (/)  (A). 

But  in  an  action  against  the  husband  and  wife,  in  respect  of  the  contract 
of  the  vi'xio.  previous  to  the  marriage  (m),  the  husband  may  prove  under 

issue;  the  defence  was  coverture;  the  replication  in  evidence  was,  tliat  the  husband  had  been  transported, 
and  the  time  not  yet  expired;  and  Yates,  J.,  thought  that  tlie  Court  must  consider  the  transportation  as  sus- 
pendinj^  her  disability.  See  Lord  Eldon's  observations  on  this  case,  2  B.  &  P.  233;  where  he  suys,  "A  dif- 
ficulty of  equal  importance  occurs  where  a  wife,  has  contracted  debts  after  the  period  of  her  husband's  trans- 
portation lias  elapsed,  but  before  his  actual  return  to  tliis  country.  As  far  as  his  (Mr.  J.  Yates's)  opinion 
can  be  collected,  he  seems  to  have  treated  it  as  a  .Tiuterial  circumstance  in  evidence,  that  the  time  of  the 
transportation  was  not  out." 

(g-)  Mace  v.  Cadfl,  Cowp.  323. 

(ft)  Horwood  V.  Hepper,  3  Taunt.  421.  Liddlow  v.  Wilmot,^  2  Starkie's  C.  86.  Upon  the  trial  of  an  in- 
dictment against  the  husband  for  cruelty  to  the  wife,  an  agreement  of  compromise  was  entered  into  between 
the  husband  and  the  brother  and  father  of  the  wife  (tlie  prosecutors),  for  separation  and  maintenance,  with 
covenants  on  the  part  of  the  latter  to  indemnify  the  husband,  and  a  nominal  fine  was  imposed  in  conse- 
quence: the  Court,  on  demurrer  to  a  bill  for  specific  performance,  held  that  such  a  stipuiition  could  be  en- 
forced; a  compromise  of  a  misdemeanor  being  by  the  policy  of  the  law  permitted,  though  not  of  a  felony, 
and  overruled  the  demurrer.  Elworlhy  v.  Bird,  2  Sim.  &-  St.  372.  It  is  not,  however,  a  general  rule  that 
the  law  allows  of  compromises  in  cases  of  misdemeanor.     Supra,  248. 

(t)  Dean  v.  Brown,^  5  B.  &  C.  336.  Trover  for  goods  secured  to  the  wife  before  marriage  to  enable  her  to 
carry  on  separate  business,  against  the  assignees  of  the  bankrupt  husband.  The  goods  are  not  liable  for  the 
husband's  debts,  unless  he  intermeddle  in  the  business,  and  that  is  a  question  of  fact  for  the  jury,  Jarman 
V.  WooUolon,  3  T.  R.  618.  If  the  wife  treat  the  goods  which  she  has  as  executrix  as  the  goods  of  her  hus- 
band, they  are  liable  to  be  taken  in  execution  for  his  debt.     Quick  et  Ux.  v.  Staines,  1  B.  &  P.  293. 

(fc)  Norwood  V.  Stevenson,  Andr.  137.     Peake's  Ev.  351. 

{I)  Or  even  plead  in  bar  ne  unques  accouple:  for  the  legality  of  the  marriage  is  not  triable  in  personal  ac- 
tions, because  a  husband  de  facto  is  liable  to  his  wife's  debts.     Norwood  v.  Stevenson,  Andr.  237. 

(m)  [Dorill  v.  Leadbeater,  4  Pick.  R.  220.]  The  ground  of  the  husband's  liability  in  respect  of  the  con- 
tracts of  the  wife  before  marriage,  and  of  her  acts  both  before  and  after  marriage,  is  this,  that  the  law 
having  conveyed  to  him  all  marital  rights  in  respect  of  the  wife's  properly,  he  ought  also  to  be  liable  to  the 
burthen  of  claims  upon  that  property.  And  conversely,  as  he  is  liable  to  the  burthen,  he  is  also  entitled  to 
the  consideration,  and  therefore  a  secret  settlement  by  the  wife  before  marriage  is  a  fraud  on  his  marital 
rights,  and  cannot  be  supported.  See  Goddard  v.  Snow,  1  Russ.  485,  which  questions  the  dicta  in  Slrath' 
more  v.  Bowes,  2  Cox,  28;  1  Ves.  J.  28. 

(A)  (Hammick  v.  Brown,  5  Day,  290.     M'Gahay  v.  Williams,  12  John.  R.  293.) 

(1)  [A  feme  covert,  suing  as  sole,  cannot,  after  judgment  for  the  defendant,  assign  her  coverture  for  error. 
Dixon  v.  Dye,  1  Coxc's  Rep.  217.] 
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the  general  issue  that  she  was,  at  the  time  of  the  supposed  contract,  the 
wife  ()f  another  man  (n)  (I)  (A). 

Jigainst  the  husband  alone  (o). — Although  the  wife  cannot  bind  the  Agrainstthe 
husband  *by  any  act  or  contract  of  her  own,  yet  he  may  be  affected  by  ^"^''^"^* 
them  after  proof  that  he  gave  her  authority  to  act  as  his  agent  {p)  (B); 
or  by  evidence,  from  which  a  previous  authority  by  him,  or  his  subsequent 
assent,  can  be  implied  (C). 

Where  the  wife,  without  any  authority  from  the  husband,  contracted  with 
a  servant  by  deed,  it  was  held,  that  the  servant,  after  the  services  were  per- 
formed, might  maintain  an  action  of  assumpsit  against  the  husband  accord- 
ing to  the  terms  of  the  deed  {q).  And  if  the  husband,  although  not  liable 
in  point  of  law,  promise  to  pay  the  debt  of  the  wife,  he  will  be  bound  by 
it,  although  it  was  made  under  a  mistake  of  the  law  (r). 

Where  the  husband  covenanted  in  a  deed  of  separation  (reciting  his 
agreement  to  allow  her  100/.  out  of  his  salary,  as  &c.)  to  pay  the  same 
during  her  life,  held,  that  the  covenant  was  controlled  by  the  recital,  and 
that  upon  his  dismissal  from  the  office  not  by  any  act  of  liis  own,  he  was 
not  liable  to  the  covenant  {s). 

Where  the  action  is  brought  in  respect  of  goods  supplied  to  the  wife:  1st.  Af^ainstthe 
They  either  cohabit,  or  2dly,  live  apart;  and  if  ihey  live  apart,  they  do  so  husband 
either  by  mutual  consent,  or  by  th^  default  of  one  without  the  consent  of  °^  ^r°j^» 

I  1  I  /-  1  .  •  ■  r  I     1  •.     .  ■  1        supplied  to 

the  other,  or  by  act  oi  law.     A  presumption  arises  ixom  cohabitation,  that  the  wife. 
the  wife  has  authority  from  the  husband  to  purchase  such  articles  as  are  During  co- 
necessary  for  herself  and  the  family  (/),  unless  the  contrary  appear,  and  ^^^'*^''°"* 
that,  having  been  supplied  to  her,  they  came  to  his  use  {it). 

(n)  Cowley  v.  Robertson  and  his  Wife,  3  Camp.  438.  Action  for  goods  sold  to  defendant's  wife,  at  his  re- 
quest; a  plea  liiat  she  was  not  the  wife  of  the  defendant  was  held  to  be  bad  on  demurrer,  as  being  immaterial, 
and  amounting  to  the  general  issue.     Sinclair  v.  Hervey,  2  Ch.  C.  T.  M.  fi42. 

(0)  The  husband  and  wife  must  be  sued  jointly  in  respect  of  the  debt  or  contract  of  the  wife  before  marriage, 
although  the  husband  state  an  account,  and  expressly  promises  to  pay  the  debt  (Milchinson  v.  Hewson,  7  T. 
R.  34s.  Alleyn,  12).  The  husband  may  be  sued  alone  for  rent  due  during  the  coverture,  on  a  lease  which, 
the  wife  has  as  executrix.     Com.  Dig.  Baron  and  Feme,  V.;  Thorn.  En.  117. 

(p)  Supra,  tit.  Agent.     [See  WuUingham's  Ex''r  v.  Simin's  Ex'r,  1  Desauss.  273.] 

(q)   While  V.  Cuyler,  6  T.  R.  176. 

(r)  Hornbuckle  v.  Hornbury,^  2  Starkie's  C.  177,  cor.  Lord  Ellenborough,  C.  J.  Harrison  v.  Hall,  1  Mo. 
&  R.  185. 

(s)  Hesse  v.  Albert,  3  M.  &  Ry.  406. 

{t)  Bac.  Ab.  Baron  and  Feme,  H.;  2  Str.  1122;  and  per  Holt,  Etherington  v.  Parrott,  Salk.  118.  Long- 
foot  V.  Tiler,  1  Salk.  113.  Where  the  wife  of  the  defendant  took  her  niece  to  the  plaintiff's  school,  and 
there  was  slight  evidence  of  her  agency  in  ordinary  household  expenses,  which  was  objected  to  as  inadmis- 
sible, the  Court  considering  it  some,  although  slight,  evidence  to  go  to  the  jury,  refused  to  disturb  the  ver- 
dict.    M-George  v.  Egan,2^5  Bing.  N.  C.  196. 

(m)  Where  the  wife  took  up  goods,  but  pawned  them  before  they  had  been  made  into  clothes,  it  was  held 
that  the  husband  was  not  liable,  lor  they  never  came  to  his  use  (Salk.  118,  pi.  10);  but  it  would  have  been 
otherwise  if  they  had  been  first  made  up  and  worn,  and  then  pawned.  Ibid.  So  if  the  wife  pawn  her 
clothes,  and  afterwards  borrow  money  to  redeem  them,  the  husband  is  not  liable.  2  Show.  283.  And  where 
the  wife  living  with  the  husband  carries  on  trade,  his  authority  is,  it  seems,  to  be  presumed.  Where  the 
wife  carries  on  business  on  her  own  account,  during  the  imprisonment  of  her  husband,  and  after  his  return 
to  live  with  her,  articles  were  furnished  in  the  busmess  with  his  knowledge;  it  was  held  that  he  was  liable 

(1)  [The  husband  cannot  be  sued  alone  for  a  debt  contracted  by  the  wife  du7n  sola.  Angel  v.  Felton,  8 
Johns.  149.     Noras  administrator  to  his  wife.     Moore  v.  Suttril,  1  Hayw.  16.] 

(A)  (But  he  cannot  plead  infancy.     Roach  v.  Quick,  9  Wend.  238.) 

(B)  {Hopkins  v.  Mollinieux,  4  Wend.  465.  Dacy  v.  The  Chemical  Bank,  2  Hall,  550.  Church  v.  Landers, 
10  Wend.  79.  Torrence  v.  Graham,  1  Dev.  &  Bat.  284.  Fermer  v.  Lewis,  10  John.  R.  33.  Rotch  v.  Miles, 
2  Conn.  R,  638.) 

(C)  {Webster  v.  iW'Ginnis,  5  Binney,  236.  But  where  the  wife  of  an  innkeeper  was  entrusted  by  him 
with  the  ordinary  business  of  the  tavern  in  his  absence,  it  was  held,  that  she  had  no  authority  to  bind  the 
husband  by  a  special  contract,  to  board  stage  drivers,  and  find  hay  and  oats  for  their  horses,  at  less  than  the 
usual  rates.     Ibid.) 
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A  husband,  however,  is  Uable  only  for  debts  contracted  by  his  wife,  on 
the  assumption  that  she  acts  as  his  agent;  if  he  supplies  her  with  necessa- 
ries, she  is  not  to  be  deemed  his  agent  beyond  that,  unless  he  sees  her  wear 
articles  purchased  by  her  without  disapprobation.  Where  it  was  proved 
that  he  furnished  her  with  necessary  apparel,  and  was  ignorant  of  her  deal-- 
ing  with  the  plaintiff,  it  was  held  that  he  was  not  liable  (x)  (A). 

The  presumption  which  is  one  of  fact  for  the  jury,  is  liable  to  be  rebutted 
by  evidence  negativing  the  husband's  assent  to  the  contract;  as  by  proof  of 
express  notice  to  the  plaintiff,  or  to  his  servant,  that  the  husband  would  not 
*540     *be  responsible  (y).     Proof  by  the  plaintiff  that  the  articles  were  consumed 
in  the  defendant's  family  is  but  presumptive  evidence  of  his  assent,  and  a 
special  verdict  for  the  plaintiff,  which  does  not  find  the  assent  of  the  defend- 
ant, is  insufficient  (r).     It  is  a  defence  for  the  husband  to  show  that  the 
credit  was  given  not  to  himself  bnt  to  the  wife,  although  they  lived  together, 
and  although  the  husband  saw  the  wife  in  possession  of  the  clothes  for  the 
value  of  which  the  action  is  brought  (a).     As  where  the  plaintiff,  without 
the  privity  of  the  hnsband,  supplied  the  wife  of  an  apothecary  in  a  small 
town  with  dress  to  the  amount  of  200/.,  after  the  father  of  the   wife  had 
paid  a  similar  bill,  and  had  admonished  the  plaintiff  not  to  supply  her  with 
other  goods  without  the  knowledge  of  the  husband  (6.)     If  the  husband 
rely  on  notice  to  the  plaintiff  not  to  trust  the  wife  during  cohabitation,  he 
must,  it  seems,  prove  express  notice;  it  is  insufficient  to  prove  a  general 
notice  in  the  Gazette  or  other  newspaper  (c),  without  further  showing  that 
the  plaintiff  read  the  paper. 
Where  the      Where  the  husband  and  wife  do  not  cohabit,  the  liability  of  the  husband 
husband     jg  niuch  Varied  by  circumstances.     If  he  go  abroad,  or  simply  live  apart 
the^wife^    from  his  wife,  his  implied  liability  seems  to  remain  as  it  was  before  (d). 
out  of  If  the  husband  turn  away  the  wife,  he  sends  credit  with  her  for  reason- 

doors,        able  expenses  (e),  or,  in  other  words,  he  lies  under  a  legal  obligation  to 

for  them,  thoug-h  tlie  invoices  and  receipts  were  in  the  name  of  tlie  wife,  and  thoug;h  she  was  rated, 
and  paid  the  house  and  paving  rates.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  wife  was 
not  the  agent  of  the  husband,  and  advised  them  to  find  for  the  plaintiff;  and  the  Court  afterwards  held  that 
the  direi'tion  was  rigiit.     Petty  v.  Anderson,^  3  Bing.  170. 

(x)  Sealon  V.  Benedict,'^  5  Bing.  ^1;  and  the  jury  having  found  a  verdict  for  the  plaintiff,  damages  lOs., 
the  Judge  certified  to  deprive  him  of  costs.     lb.   187. 

iy)  B.N.  P.  134,  13.5;  Str.  113;  Salk.  118.  Ozard  v.  Darnford,  cor.  Lord  Mansfield,  Midd.  Sitt.  after 
Mich.  T.,  Sel.  N.  P.  260,  7th  ed.;  and  per  Lord  Eidon,  in  Rawlins  v.  Vandyke,  3  Esp.  C.  250. 

(z)  B.  N.  P.  136.  The  case  is  there  assimilated  (B.  N.  P.  134)  to  that  of  credit  given  to  a  servant;  but  a 
servant  has  no  authority  till  tlic  master  has  recognized  him  as  agent  by  his  mode  of  dealing;  a  wife,  on  the 
otiier  hand,  derives  her  credit  from  the  very  nature  of  the  relation,  accompanied  by  cohabitation. 

(a)  Metciilf  V.  Shaw,  3  Camp.  2'3.  Bentley  v.  Griffin^'^  5  Taunt.  356.  In  the  former  case  Lord  Ellenbo- 
rongh  nons^uited  the  plaintiff;  in  the  latter  it  was  left  as  a  question  of  fact  for  the  jury  to  say  to  whom  the 
credit  had  been  given.     See  Leggatt  v.  Reid,*  1  Car.  «fe  P.  16. 

(I))  Meiciilf  V.  Shaw,  3  Camp.  22. 

(c)   Bic.  Ab.  Baron  and  Feme,  H.     Harris  v.  Morris,  4  Esp.  C.  40. 

{d)  Where  the  hiisb.ind  and  wife  live  apart,  the  person  who  gives  credit  to  the  wife  stands  in  her  place, 
inasmuch  as  the  husband  is  bound  to  maintain  her,  and  the  Spiritu.il  Court,  or  a  Court  of  Equity,  will  com- 
pel hitn  to  allow  iier  an  adequate  alimony;  but  if  she  elope  from  her  husband,  or  live  in  adultery,  or  if  upon 
separation  the  husband  agree  to  make  her  a  sufficient  allowance,  and  pay  it,  he  is  not  liable;  in  the  former 
case  she  forfeits  lier  tiile  to  alimony,  and  in  the  latter  hns  no  further  demands  on  her  husband.  Ozard  v. 
Darnford,  cor.  Lord  Mansfield,  Midd.  Sitt.  after  Mich.  20  G.  3,  Selw.  N.  P.  261. 

{e)  B.  N.  P.  135.  Where  a  party,  after  cohabiting  with  the  woman  as  his  wife,  went  abroad  and  died, 
held,  that  in  the  absence  of  any  contract,  all  that  could  be  implied  was,  that  he  gave  her  an  implied  authority 
to  bind  him  as  a  wife  might  have  done;  but  that  her  contract  could  not  bind  his  estate,  if  made  after  his 
death.     Blades  v.  Free,^  9  B.  &  C.  167;  4  M.  &.  Ry.  282.     Where  the  plaintiff  has  supplied  goods  to  a /erne 

(A)  (And  where  a  feme  covert  has  a  separate  estate  vested  in  a  trustee,  and  services  are  rendered  on 
account  of  the  estate,  and  the  credit  lor  such  services  is  given  to  her,  the  husband  is  not  liable  for  them. 
Stammers  v.  Macomb,  2  Wend.  454.) 
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pay  the  debts  which  she  necessarily  incurs  (I),  and  therefore  he  cannot,  in 
such  a  case,  discharge  himself  either  by  a  general  or  particular  notice  not 
to  trust  her. 

The  case  of  Bolton  v.  Prentice  (2)  affords  a  strong  ilhistration  of  the 
distinction.  'Ihe  defendant  there,  had,  during  the  cohabitation,  given  to 
the  plaintiff  (a  milliner)  express  notice  not  to  trust  the  wife;  twelvemonths 
afterwards  the  defendant  turned  his  wife  out  of  doors,  and  she  was  fur- 
nished by  the  plaintiff  with  apparel  suitable  to  her  degree;  and  the  Court, 
on  a  motion  by  the  defendant  for  a  new  trial,  denied  it,  saying,  that  when 
a  man  turned  *away  his  wife,  he  gave  her  general  credit,  and  tlie  prohibi-  *541 
tion  was  gone  and  superseded  (/). 

If  the  husband  by  ill  usage  and  harsh  treatment  compel  the  wife  to  leave 
him,  the  case  is  the  same  as  if  he  had  actually  turned  her  out  of  doors 

kS)  (3)- 

And  it  is  not  necessary  that  the  wife  should  have  suffered  actual  vio- 
lence before  she  leave  the  house;  it  is  enough  that  she  had  reasonable 
ground  for  apprehension  (A),  or  that  the  husband,  by  the  indecency  of  his 
conduct,  precluded  her  from  living  with  him. 

Where  they  part  by  consent,  and  no  allowance  is  made  by  the  husband.  Where 
the  legal  obligation  on  the  husband  to  provide  her  with  necessaries  still  [^^v  P^""* 
remains  (A).     If  in  such  case  an  allowance  be  made,  it  is  to  be  presumed  consent."'' 
that  she  is  trusted  on  her  own  credit,  provided  the  fact  be  known  that  such 
allowance  is  made  [i).     And  then  it  is  not  incumbent  on  the  husband  to 
prove  personal  notice  to  the  plaintiff;  it  is  sufficient  if  the  fact  has  been 

covert  in  the  absence  of  the  husband  abroad,  it  lies  upon  liiin  to  show  that  the  wife  was  in  such  a  state  as 
to  render  the  supply  necessary;  and  althougli  a  subsequent  promise  may  render  the  husband  liable,  it  is  for 
the  jury  to  say  if  such  promise  has  been  in  fact  made.     Bird  v.  Jones,  3  M.  Sl  Ry.  12L 

(/)  B.  N.  P.  1>S.5.  Where  tiie  husband  having  struck  iiis  wife  and  turned  her  out  of  doors,  she  had  sub. 
scquently  obtained  a  divorce  a  mensa  et  thoro,  and  alimony  had  been  decreed,  but  which  had  not  been  duly 
paid,  it  was  held  that  neither  a  deed  of  separation  nor  decree  for  alimony  would  discharge  the  husband  from 
his  liiibility.  Hunt  v.  De  Blaquiere,^  5  Bing.  590.  And  he  is  liable  for  necessaries  supplied  during  a  suit 
for  alimony,  although  a  decree  is  afterwards  obtained  for  alimony  previous  to  the  lime  when  such  necessaries 
were  supplied.     Keegan  v.  Smith,  3  B.  &  C.  375. 

iff)  Per  Lord  Kenyon,  Hodges  v.  Hodges,  1  Esp.  C.  441. 

(A)  Liddlow  V.  Wilmol,^2  Starkie's  C.  8fi;  Houlision  v.  Smith,'^  3  Bing.  127.  In  Horwood  v.  Hepper,  3 
Taunt.  421,  (4)  Sir  J.  Mansfield  is  reported  to  have  said,  that  nothing  short  of  actual  terror  and  violence 
will  support  this  action;  and  Lawrence,  J.  is  stated  to  have  said  that  the  circumstance  of  a  prostitute  being 
placed  at  the  husband's  table  was  not  sufficient  to  justify  the  wife's  departure,  so  long  as  she  could  obtain 
support  in  the  house.  It  is  but  justice  to  llie  memories  of  those  learned  Judges  to  doubt  whether  they  ever 
sanctioned  such  a  doctrine — a  doctrine  which  was  justly  reprobated  by  the  Court  in  the  case  of  Houliston  v. 
Smith,  3  Bing.  127.  In  that  case  Gaselce,  J.  said,  "I  have  always  considered  the  law  on  this  subject  to  be 
as  laid  down  by  Lord  Kenyon,  that  if  a  man  renders  his  house  unfit  for  a  modest  woman  to  continue  in  it, 
she  is  authorized  in  going  away." 

(i)  If  a  husband,  during  temporary  absences,  supplies  the  wife  with  an  allowance  for  necessaries,  the 
tradesman  who  knows  this,  but  credits  the  wife  with  goods,  cannot  recover.  Hult  v.  BrifU,*  4  B.  &  A.  252. 
It  is  not  necessary  that  the  allowance  should  be  secured  by  deed.     Hdt  v.  Brien,*  4  B.  &  A.  252. 

(1)  [Where  a  husband  deserted  his  wife  and  children,  and  left  her  keeping  a  boarding-house,  without 
furnishing  means  for  her  support,  and  did  not  return  nor  make  any  provision  for  them;  it  was  held  that  he 
was  liable  for  her  contracts  made  in  the  course  of  such  business — including  tlie  rent  for  such  house.  Notch 
V.  Miles,  2  Conn.  Rep.  638.] 

(2)  [2  Stra.  1214 — and  see  Mr.  Nolan's  note  to  that  case.]     {Barnes  v.  Winkler,  2  Car.  &  Payne,  346.} 

(3)  {A/o«/is<on  v.iSffiii/?,  2  Carr.  &  P.I yne,  23.     Emery  m.  Emery,  \  Rus.  &,  Jerv.  Rep.  5Ul.} 

(4)  \Horwood  v.  Heffer,  was  expressly  overruled  by  Lord  Ellenhorough  in  Aldis  v.  Chapman,  Selwyn's  L. 
N.  P.  281,  and  the  Judges  of  the  Iving's  Bench  in  Houlision  v.  Smith,  said  they  were  surprised  at  tlie  lan- 
guage and  doctrine  of  the  case  (2  Carr.  &  Payne,  2!J,  30,  31).  It  was  held  in  Aldis  v.  Chapman,  that  where 
a  husband  by  bringing  another  woman  under  his  roof,  renders  his  home  unfit  for  the  residence  of  his  wife, 
who  thereupon  removes  and  lives  apart  from  him,  the  husband  is  bound  to  provide  the  wife  with  necessaries. | 

(A)  {LockiDood  v.  Thomas,  12  John.  R.  248.     Simpson  v.  Simpson,  4  Dana,  140.) 
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notified  where  the  parties  lived  (j).     This  it  seems  furnishes  a  reasonable 
presumption  that  the  plaintiff  either  did  know  the  fact,  or  that  he  might 
have  known  it  had  he  made  proper  inquiries  (k). 
*542         *And  it  seems  to  be  now  settled  that  where  the  husband  allows  his  wife 
a  sufficient  maintenance,  it  is  immaterial  whether  the  tradespeople  had  no- 
tice of  such  allowance  or  not  (/)  (A). 
Without         Where  the  wife  leaves  the  house  of  her  husband  without  his  consent  and 
consent,     against  his  will,  no  action  is  maintainable  against  the  husband  for  necessa- 
Againsttheries  supplied  to  her  during  such  absence  (w).     In  such  case  it  seems  to 
husband  for  make  uo  difference  whether  the  husband  makes  an  allowance  under  a  set- 
^r°dV"th  ^l^'i^^"^  o"*  otherwise,  for  the  husband  is  guilty  of  no  default  in  neglecting 
wife,  °      a  duty  the  performance  of  which  by  another  raises  an  implied  promise  to 
repay.     He  is  not  liable  in  such  case,  although  he  has  executed  a  deed, 
which  is  invalid,  because  it  stipulates  prospectively  for  the  separation  of  the 
parties  (n).     If  he  has  made  a  legal  provision  on  separation  for  the  main- 
tenance of  the  wife,  the  remedy  is  against  the  fund,  and  the  trustees  must 
obtain  payment  from  the  husband  (o). 

|.,  From  what  has  been  said,  it  follows  that  the  plaintiff,  in  an  action 
against  the  husband  for  necessaries  supplied  to  the  wife,  must  prove  the 
marriage,  either  by  direct  proof,  or  by  evidence  of  cohabitation  and  repute, 
or  admissions  by  the  husband;  and  where  they  lived  separate,  the  plaintiff 

(j)  Todd  V.  Stolces,  1  Lord  Raym.  444.  8  Will.  3,  by  Lord  Hale,  B.  N.  P.  135.  [BaJcer  v.  Barney,  8 
Johns.  72;  Fenner  v.  Lewis,  10  Johns.  38.]  The  husband  lived  at  Winchester,  and  on  separation  by  consent, 
articled  to  allow  the  wife  201.  per  annam,  and  she,  five  years  afterwards,  contracted  the  debt  with  the  plain, 
tiff,  an  apothecary  in  London;  the  husband,  it  was  held,  was  not  liable. 

{k)  It  has  been  said  (B.  N.  P.  13.5;  and  by  Holt,  C.  J.  in  Todd  v.  Stokes,  1  Ld.  Ray.  444),  that  if  the  debt 
be  contracted  by  the  wife  at  a  distance  from  the  husband's  residence,  and  so  soon  after  the  separation  that  it 
could  not  be  known  at  the  place  where  the  debt  was  incurred,  the  husband  will  still  be  liable.  The  principle 
on  which  the  necessity  for  such  notice  rests  is  not  very  evident.  If  liie  liability  of  the  husband  for  goods 
supplied  to  the  wife  during  separation,  rested  upon  a  mere  legal  ohligalion,  independently  of  any  assent  or 
notice  of  dissent,  on  the  part  of  the  husband  (supra,  69,  infra,  544),  even  express  notice  would  not  obstruct 
the  liability,  which  would  depend  wholly  on  the  question  whether  the  husband  had  or  had  not  supplied  the 
■wife  with  necessaries;  if,  on  the  other  iiand,  the  liability  depended  on  a  presumed  authority  from  the  hus- 
band, and  a  contract  by  him,  and  it  were  necessary  to  prove  a  previous  knowledge  of  ihe  circumstance  of  an  ' 
allowance  on  the  part  of  the  plaintiff,  in  order  to  rebut  the  presumption  of  such  a  contract,  the  reason  would 
equally  apply  to  cases  of  elopement  and  of  adultery,  where  such  a  notice  is  unnecessary.  See  p.  445.  Quare, 
therefore,  whether,  where  the  wife  removes  to  a  distance  from  the  husband,  who  makes  her  a  suitable  allow- 
ance, it  is  not  incumbent  on  one  who  trusts  her  to  make  inquiry  as  to  her  situation;  it  is  not  in  the  power  of 
the  husband  to  give  immediate  and  effectual  notice  of  the  allowance  in  every  place  to  which  the  wife  may 
remove  immediately  after  separation,  but  every  one  who  trusts  her  may  make  previous  inquiries.  The 
affirmative  has  since  been  decided.     See  note  (/). 

(Z)  In  the  case  of  Clifford  v.  Laton,  1  M.  &  M.  101,  it  was  held  (by  Lord  Tenterden),  that  the  plaintiff 
could  not  recover,  she  having  a  sufficient  separate  maintenance,  although  not  from  the  husband.  And  per 
Lord  Tenterden,  C.  J,  where  a  wife  lives  with  her  husband  he  may  generally  be  taken  to  be  cognisant  of 
her  contracts;  but  where  they  are  living  separate,  it  is  for  the  party  seeking  to  charge  the  husband  to  make 
out  by  proof  that  he  is  liable.  The  plaintiff  in  that  case  did  not  know  the  party  to  be  a  married  woman.  And 
see  Mainwaring  v.  Leslie,^  1  M.  &  M.  18.  His  lordship  added,  if  a  shop-keeper  will  sell  goods  to  every  one 
who  comes  into  his  shop,  without  inquiring  into  their  circumstances,  he  takes  his  chance  of  getting  paid, 
and  it  lies  on  him  to  make  out  by  full  proof  his  claim  against  any  other  person.  And  in  Mizen  v.  Pick,  3 
M.  &  W.  481,  Alderson,  B.  intimated  his  doubts  whether  Lord  Eldon  expressed  himself  to  the  extent  of 
what  is  stated  in  Rawlins  v.  Vandyke  ;  and  in  giving  judgment  says,  "  I  do  not  see  how  notice  to  the  trades- 
men can  be  material.  The  question  in  all  these  cases  is  one  of  authority.  If  a  wife,  living  separate  from 
her  husband,  is  supplied  by  him  with  sufficient  funds  to  support  herself  with  everything  proper  for  her  main- 
tenance and  support,  then  she  is  not  his  agent  to  pledge  his  credit,  and  he  is  not  liable." 

(jn)  Hindley\.  Marquis  of  Westmeatli,^  6  B.  &  C.  200. 

(n)  Ibid.  (o)  Ibid. 

(A)  (Where  a  husband  professes  to  provide  for  his  wife  who  lives  apart  from  him,  it  is  incumbent  on  a 
party  who  has  been  expressly  forbidden  to  give  credit  to  her,  in  order  to  render  the  husband  liable  for  sub- 
sequent supplies,  to  show  affirmatively  and  clearly,  that  the  husband  did  not  supply  her  with  necessaries  suit- 
able to  her  condition.     Mott  v.  Comstock,  8  Wend.  544.) 
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must  prove  the  circumstances  under  which  they  parted  (/?),  either  that  they 
Uve  so  through  the  husband's  default,  or  witli  his  consent  {q).  Although 
they  part  by  mutual  consent,  the  husband  lies  under  a  legal  obligation  to 
support  the  wife,  unless  she  has  forfeited  her  right  to  maintenance  by  mis- 
conduct (r);  and  consequently  he  is  liable  for  necessaries  supplied  to  her, 
unless  he  can  show  that  he  himself  maintains  her,  or  that  she  has  an  ade- 
quate provision  from  some  other  source  {s). 

*Whether  the  wife  live  with  or  apart  from  her  husband,  evidence  is     *543 
essential  to  show  that  the  goods  supplied  were  necessary  and  convenient, Necessa- 
according  to  the  husband's  degree  and  estate  in  life  (/);  for  it  is  not  to  be'^°^- 
presumed  that  he  made  the  wife  his  agent  {u)  beyond  that  extent  where  he 
cohabits  with  her,  nor  will  the  law  impose  a  larger  obligation  upon  him 
where  they  live  apart.     And  regard  is  to  be  had  to  the  estate  of  the  hus- 
band, and  not  merely  to  his  degree,  for  one  of  high  degree  may  be  a  man 
of  low  estate  (y).     And  in  the  ascertainment  of  what  is  suitable  to  his  cir- 
cumstances (which  is  usually  a  question  of  fact  for  the  jury)  [x),  they  are 
not  to  be  guided  by  the  fortune  brought  by  the  wife,  but  to  regulate  their 
verdict  according  to  the  real  circumstances  of  the  husband  {y).     Where 
the  conduct  of  the  husband  renders  it  necessary  that  she  should  exhibit 
articles  of  the  peace  against  him,  his  allowing  a  separate  maintenance  does 
not  exempt  him  from  liability  to  the  costs  of  those  articles  [z). 

(p)  Mainwaringv.  Leslie,!  M.  &  M.  18, 

{q)  For  if  the  plaintiff  rely  on  an  implied  contract,  lie  must  show  that  circumstances  exist  which  raise 
that  implied  contract;  supra  58.  And  as  where  they  live  apart  it  may  be  without  default  on  the  p;irt  of  the 
husband,  this  is  a  fact  essential  to  his  liability,  and  the  onus  of  proof  lies  on  the  plaintiff.  Sue  Hindley  v. 
Marquis  of  Westineath,  6  B.  «fc  C.  200.  Contra,  Coe  v.  King,  12  Mod.  372;  where  it  was  held  that  mere 
proot  of  prior  cohabitation  was  prima  facie  sufficient  evidence  to  charge  the  husband.  In  Lovgfoot  v.  Tiler, 
Salk.  160,  Holt,  C.  J.  ruled  that  the  husband  was  liable  on  the  wife's  contract  for  tqa,  in  which  she  dealt,  on 
mere  evidence  of  cohabitation. 

(r)  JSui-se  V.  Craig,  2  N.  R.  152.     Harris  v.  Morris,  4  Esp.  C.  41. 

(s)  Vide  ivfra,  545;  and  Liddlow  v.  Wilmot.,^  2  Starkie's  C.  86. 

(0  B.  N.  P.  136.  Manhy  v.  Scott,  1  Lev,  4,  5;  1  Sid.  109.  In  an  action  against  the  husband  for  supplies 
to  the  wife,  living  separate,  and  only  a  payment  of  a  sum  into  court  pleaded,  held,  that  the  defendant  thereby 
admitting  the  authority  to  contract,  it  was  a  question  only  of  amount,  but  that  she  could  not  pledge  his 
credit  beyond  what  would  be  reasonable  and  necessary  f()r  her  subsistence;  the  bill,  140/.,  being  for  horses 
and  carriages  let  on  hire  for  ten  months,  and  73/.  paid  into  court,  the  jury  found  for  the  defendant.  Emmett 
V.  Norton?  8  C.  &  P.  506. 

(u)  Where  there  is  no  express  promise  on  the  part  of  the  husband,  and  it  cannot  be  inferred  from  his  acts 
and  conduct  that  he  authorized  the  wife  to  act,  the  question  is  whether  the  law  will  under  the  circumstances 
raise  an  implied  assumpsit;  this  the  law  will  not  do  unless  the  articles  supplied  be  necessaries.  See  Mon- 
tague V.  Benedict,^  3  B.  »&.  C.  631,  and  infra,  note  {x). 

(w)  Per  Ld.  Hale,  in  Manby  v.  Scott,  Bac.  Ab.  Baron  and  Feme,  H. 

(x)  Bac.  Ab.  Baron  and  Feme,  H.  It  has  been  held  that  a  husband,  who  has  turned  his  wife  out  of 
doors,  is  liable  for  the  costs  of  articles  of  the  peace  which  are  necessary  for  her  safety.  {Shepherd  v. 
Mackoul,  3  Camp.  326.)  A  tradesman  who  sold  lace  and  silver  fringes  for  a  petticoat  and  side-saddle,  which 
amounted  to  94/.,  and  all  within  four  months,  to  the  wife  of  a  serjeant  at  law,  afterwards  a  judge,  recovered 
against  him.  Skinn.  349.  But  in  the  case  of  Montague  v.  Benedict,^  3  B.  &  C  631,  which  was  an  action 
for  jewels  supplied  to  the  wife  of  a  special  pleader,  to  the  amount  of  upwards  of  100/.,  part  of  which  the 
wife  herself  liad  paid,  and  it  appeared  that  the  wife  brought  a  fortune  under  4,000/.,  that  she  received  by 
virtue  of  her  marriage  settlement  the  sum  of  60/.  annually,  and  that  before  the  supply  of  the  jewels  by  the 
plaintifl",  she  had  jewelry  suitable  to  her  condition;  that  they  lived  in  a  ready-furnished  house,  at  the  rent  of 
200/.  a  year,  and  there  was  no  evidence  to  show  his  privity,  and  that  no  application  was  made  to  the  hus- 
band for  many  months  after,  but  that  the  plaintiff  always  called  when  he  knew  the  husband  was  from  home; 
it  \Tas  held  that  there  was  no  question  for  the  jury;  the  articles  not  being  necessary,  the  plaintiff  was  bound 
to  prove  either  an  express  or  implied  contract  on  the  part  of  the  husband,  and  that  here  the  circumstances 
did  not  raise  an  implied  contract. 

(y)  Per  Lord  Eldon,  C.  J.,  Ewers  v.  Hutfon,  3  Esp.  C.  255. 

(z)  Turner  v.  Rookes,  2  P.  &  D.  294;  10  Ad.  &,  Ell.  47.  Where  a  husband  is  indicted  for  assaulting  his 
wife,  one  who  advances  money  to  the  attorney  for  carrying  on  the  prosecution,  and  without  which  he  could 
not  have  gone  on,  cannot  recover  from  the  husband  such  money  as  supplied  for  necessaries.  Grindell  v, 
Godman,*  5  Ad.  &  Ell.  755.  Otherwise  (semble)  according  to  the  above  case  where  she  exhibits  articles  of 
the  peace  against  her  husband. 
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Where  tlie  husband  was  a  common  labourer,  and  after  separation  the 
wife  worked  for  her  hvehhood,  Lord  Holt  held  that  the  money  she  earned 
should  go  to  keep  her  («).     There  seems  to  be  no  satisfactory  reason  why 
one  who  has  lent  money  to  the  wife  (who  has  been  turned  out  of  doors 
by  her  hnsband)  in  order  to  provide  her  with  necessaries,  should  not  be 
entitled  to  recover  it  from  the  husband,  for  it  may  happen  that  she  may 
not  be  able  to  procure  credit  (b). 
*544         *Where,  however,  the  husband  allows  a  wife  to  assume  the  appearance 
Assent  by  which  he  is  unable  to  support,  he  is  answerable  for  the  consequences  of  the 
the  hus-      deception,  and  is  liable  to  pay  for  articles  supplied  to  the  wife  correspond- 
band.         j,,g  ^^j||^  ^]-|g(  appearance,  however  inconsistent  it  may  be  with  his  circum- 
stances (c).  And  although  where  they  do  not  cohabit,  the  husband  is  liable 
for  necessaries  only  according  to  his  estate,  yet  if  he,  after  separation,  be 
privy  to  and  sanction  her  appearance  in  a  pretended  state  of  affluence  in- 
consistent with  his  real  circumstances,  he  would,  it  seems,  be  liable  just  as 
if  the  appearances  had  been  real  {d);  and  so  he  is,  if  knowing  that  his  wife 
has  ordered  goods  which  are  inconsistent  with  his  fortune,  and  having  the 
power  of  returning  or  countermanding  them,  he  does  neither,  for  then  he 
adopts  her  act  (e). 
Separation      But  although  in  general  a  husband  is  not  liable  where  the  wife  through 
by  act  of    her  own  default  lives  apart  from  him,  yet  it  is  otherwise,  in  some  instances, 
^^^'  whore  the  separation  is  by  operation  of  law;  for  in  such  case  the  wife  has 

not  the  power  to  return  (I).  And  therefore,  if  the  wife  be  imprisoned  for 
felony,  the  hnsl)and  is  liable  for  necessaries  (/);  but  it  is  otherwise  if  she  be 
kept  in  an  improper  place  by  the  covin  of  tfie  gaoler  (g).  So  if  the  husband 
be  imprisoned  for  any  offence,  it  should  seem  that  he  would  be  liable  as  if 
he  had  deserted  his  wife,  for  the  separation  is  a  consequence  of  his  own 
fault.  Wliere  they  are  separated  a  mensd  et  thoro  by  sentence  of  the 
Ecclesiastical  Court,  she  is  allowed  alimony  at  the  discretion  of  the  Judge, 
except  in  case  of  adultery  [h)  (2), 

A  declaration  for  provisions  supplied  to  the  husband  will  be  supported 
by  evidence  of  provisions  supplied  to  the  wife  at  his  request  during  his 
absence  (e). 

The  defendant  may  prove  in  answer  that  the  wife  eloped  from  him  (A;),  or 

(«)  is.iik.ns. 

(//)  See  Harris  v.  Lee,  1  P.  Wms,  482.  The  husband  gave  his  wife  tlie  foul  distemper;  she  came  up  to 
town  to  be  cured,  and  borrowed  money  from  A.  to  pay  the  surjreon,  and  for  necessaries;  the  husband  having 
died,  charging  his  land  with  debts,  it  was  decreed  that  A.  should  stand  in  the  place  of  those  who  had  sup- 
plied the  necessarie?. 

(c)  Wailhman.  v.  Wakejield,  1  Camp.  120.     Atkins  v.  Curwood,^  7  C.  &  P.  756. 

(d)  Iliid.  (e)  Ibid. 

(/ )  Scott  v.  Manby,  1  Sid.  118.  (g)  Fowles  v.  Dineley,  Str.  1 122. 

(A)   1  Bl.  Cnmm.  4:29.     See  5  T.  R.  679. 

(t)  B.  N.  P.  136,  ns  decided  in  Ross  v.  Noel,  31  Geo.  2,  C.  B.,  on  a  case  reserved.  It  is  added,  that  it  was 
also  said  thiit  it  would  be  wrong  in  the  case  of  a  third  person;  but  it  seems  that  there  is  no  difference  between 
the  two  cnses,  if  ihe  delivery  lie  on  the  request  of  the  defendant.  But  see  Ramsden  v.  Ambrose,  Str.  127;  B. 
N.  P.  136;  Harris  v.  Collins,  Ibid.;  1  Sid.  145;  Com.  Dior.  Action  on  tlie  Case  on  Assumpsit. 

(k)  B.  N.  P.  135.  Morris  v.  Martin,  Sir.  647.  Child  v.  Htrdyman,  2  Str.  875.  Todd  v.  Stokes,  1  Ld. 
Raym.  444.     12  Mod.  244.     1  Salk.  116.     Car  v.  King,  {2  M.06.  '^12.     In  \.he  c^se  o?  Manby  v.  Scott,l 

(1)  {And  if  a  tradesman  bring  an  action  against  a  husband  for  goods  furnished  to  his  wife  while  she  was 
living  apart  from  her  husbmd,  it  is  for  him,  the  tradesman,  to  sliow  that  her  so  living  proceeded  from  some 
cause,  whifli  would  justify  it.     Mainwaring  v.  Leslie, '2CavT.  &  Payne,  507.} 

(2)  [In  Massnchusctts,  since  st.  1805,  c^  57,  a  wife  divorced  a  meiisa  et  thoro,  mity  maintain  an  action 
against  the  husbnnd  for  alimony  decreed  to  her.  Howard  v.  Howard,  15  Mass.  Rep.  196.  And  in  South 
Carolina,  she  may,  by  prochein  ami,  maintain  an  actiim  in  her  own  name,  against  a  sheriff,  for  an  escape  of 
licr  husband,  ccminitted  by  atlaciiment  for  not  performing  a  decree  for  alimony.  Prather  v.  Clarke,  1 
Const.  Rep.  453.] 
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that  since  (he  separation  she  has  lived  in  a  state  of  adultery,  although  she  did  Defence  by 
not  elope  with  the  adulterer  (/)  (A).    And  in  such  cases,  notice  to  the  trades- the  hus- 
man  *of  the  fact  of  elopenrient,or  of  the  adultery,  is  immaterial  (m);  for  the '''^"'Il- 
legal obligation  to  maintahi  the  wife,  which  alone  in  this  case  raises  the  im- 
plied promise,  ceases.     But  although  the  wife  elope,  yet,  if  she  afterwards 
solicit  to  be  received,  and  the  husband  refuse,  the  legal  obligation  revives  (?z) 
(B).    So  the  husband  may  show  in  defence  that  he  allowed  a  separate  and 
adequate  (o)  maintenance  to  the  wife;  but  in  this  case,  it  has  been  held  to  be 

Lev.  4,  the  trndesman  trusted  tlie  wife  after  she  tiad  gone  away,  without  her  husband's  consent,  and  after  an 
express  prohibition  on  liis  pari;  and  it  was  held  that  the  husband  was  not  liable  (I  Lev.  4;  1  Sid.  10!)).  The 
Judg^es  of  the  Court  of  K.  B.  were  divided  upon  the  question;  but  in  the  Exchequer  it  was  decided  in  favour 
of  the  husband,  by  eight  Judges  (one  of  whom  was  L.  C.  B.  H;i]c)  against  three;  but  Atkyns,  J.  one  of  the 
eight,  differed  from  the  three  on  tlie  ground  of  the  special  prohibition.  Proof  of  prohibition  by  the  husband 
will  not  alone  be  sufficient  to  discharge  him. 

(I)  Mainwaring  v.  Sands,  Str.  706.  Govier  v.  Hancock,  6  T.  R.  603,  Although,  when  he  turned  her  out 
of  doors,  there  was  no  imputation  upon  her  conduct,  (Ibid.)  But  where,  after  the  defendant's  wife  had  com- 
milled  adultery,  he  left  her  in  the  house  with  two  children  bearing  his  name,  and  without  making  any  |)ro- 
vision  for  her,  and  she  continued  to  live  iu  a  state  of  ndiillery,  the  Court  of  C.  P.  held  that  he  was  liable 
for  necessaries,  in  the  absence  of  proof  that  the  plaintiff"  knew  or  ought  to  have  known  the  eircurnslances. 
Norton  v.  Fazan,  1  B.  &  P.  226.  Where  the  husband  is  not  civilly  liable  for  necessaries  to  the  wife,  on 
account  of  her  having  quilled  him  and  lived  in  adultery,  he  cannot  be  charged  criminally  under  the  Vagrant 
Act  for  neglecting  and  refusing  to  inainta'n  her.  Rex  v.  Flinton,'  1  B.  &  Ad.  226.  Ewers  v.  Hutton,  3 
Esp.  C.  2.55.  The  proper  construction  of  the  statute  13  Ed.  1,  is,  that  if  a  woman  leaves  her  husb.md  with 
her  own  free  will,  and  afterwards  lives  in  adultery,  the  dower  is  forfeited.  Helhringlon  v.  Graham,^  6  Bing. 
135,and3M.  (tP.  300. 

(7/1)  Per  Raymond,  C.  J.  Str.  706;  and  Ld.  Holt  always  ruled  it  so.  Per  Raymond,  C.  J.  Morris  v.  Mar. 
tin,  Str.  617;  and  Child  v,  Hardijman,  Str.  875.  The  previous  adultery  of  the  wife,  or  the  fact  that  she 
was  then  living  in  adultery,  is  no  defence  for  a  trustee  in  an  action  on  a  bond  for  securing  an  annuity  to 
the  wife.     Field  v.  Serres,  1  N.R.  121;  and  see  Moore,  683. 

(n)  Where  the  wife  had  left  the  husband  in  consequence  of  some  violence,  and  resided,  with  his  know- 
ledg'e,  at  the  plaintiff's  house,  and  he  refused  to  receive  her  back  unless  she  would  give  up  certain  property; 
held,  that  being  bound  to  maintain  her  without  any  such  condition,  and  having  never  offered  to  take  her 
back,  he  was  liiible  for  necessaries.  (Cor.  Parke,  J.)  Reed  v.  Moore,^  5  C.  &  P.  200.  But  he  will  not  be 
liable  to  any  extent  if  she  be  living  apart  in  adultery;  the  verdict,  however,  in  an  action  for  crim.  con.  being 
inter  alios  paries,  is  not  evidence  in  the  action  for  such  supplies;  and  if  the  husband  inform  the  tradesman 
that  she  is  living  in  adultery,  he  will  not  be  liable  beyond  necessaries,  although  he  does  not  prove  the  adul- 
tery.    Hardie  v.  Grant,'^  S  C.  &  P.  512, 

(0)  Ewers  v.  Hutlon,  3  Esp.  C.  255;  Hodgkinson  v.  Fletcher,  4  Camp.  70.  In  an  action  for  coals  supplied 
to  the  wife,  living  separate,  held  that  he  was  liable,  unless  the  wife  be  shown  to  have  a  competent  provison, 
and  it  lies  on  him  to  show  that,  and  a  mere  notice  that  he  will  not  pay  is  not  sufficient  to  relieve  him  from 
the  liability:  where  the  tradesman  served  both,  and  agreed  with  the  husband  not  to  eliarge  him  with  the 
goods  supplied  to  the  wife,  he  cannot  recover  from  the  husband.  Dixon  v.  Hurrell,^  8  C.  &  P.  717.  A  bond 
by  the  husband  recitinff  an  instrument  for  separation,  and  covenanting  for  payment  of  an  annuity,  is  v.ilid. 
Jee  V.  Thurlow,^  2  B.  &C.  547.  And  a  plea  of  adultery  committed  by  the  wife  is  no  bar.  Ibid.  And  see 
St.  John  v.  St.  John,  11  Ves.  537.  Sengrove  v.  Seagrove,  13  Vcs.  43l).  Worral  v.  Jacob,  3  Mer.  456.  In 
Durant  v.  Titley,  7  Price,  577,  the  deed  of  a  husliand  covenanting  with  a  trustee  for  the  payment  of  an 
annuity  to  the  wii'e  in  case  they  should  live  separate,  was  held  to  be  void,  as  being  contrary  to  the  policy  of 
marriage.  Secus,  where  the  deed  is  not  prospective,  but  where  the  husband  covenants,  on  an  agreement  to 
separate,  to  pay  an  annuity.  Jee  v.  Thurlow,^  2  B.  &  C.  547.  Where  it  was  found  that  during  their  coha- 
bitation a  deed  was  executed  not  intended  to  bo  accompanied  with  immediate  separation,  held  that  it  was 
void.  Hindley  v.  Lord  Westmeath,''  6  B.  &,  C.  200.  Courts  of  equity  will  enforce  deeds  of  separation,  and 
the  performance  of  covenants  for  payments  to  a  trustee,  except  as  against  creditors  of  the  husband;  and  the 
want  of  an  indemnity  by  the  trustee  to  the  husband  held  not  to  affect  the  right,     Ross  v.   WUloughby,  10 

(A)  (Hunter  v.  Boucher,  3  Pick.  R.  289.) 

(B)  (In  an  action  against  a  husband  for  necessaries  furnished  fo  his  wife,  after  evidence  of  the  marriage, 
of  their  living  apart  without  suspicion  that  they  were  man  and  wife,  and  of  a  libel  by  the  wife  for  a  divorce, 
evidence  is  admissible  on  behalf  of  the  plaintiff  to  show  that  the  wife  had  solicited  the  husband  to  receive 
her  ajrain  as  his  wife,  and  had  offered  to  return  and  live  with  him  as  such,  and  he  refused  to  receive  her. 
Cunningham  v.  Irwin,!  Serg.  &  R.  247.  [MCutchpr  v.  MGahay,  11  Johns.  281.  And  where  a  third 
person  went. to  the  husband  repeatedly,  and  requested  him  to  let  his  wife  return,  which  he  refused,  without 
questioning  the  authority  by  which  the  request  was  made,  it  was  held  to  be  tantamount  to  a  personal  appli- 
cation  by  the  wife,  and  that  the  husband  thereafter  became  liable  for  necessaries  furnished  to  her.  M'Gahaif 
V.  Williams,  12  Johns.  293].) 
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necessary  to  show  that  the  tradesman  had  notice  of  the  separate  main- 
tenance (p).  Bnt  it  was  held  by  Lord  Holt  to  be  sufficient  to  show  that 
tlie  fact  was  notorious  in  the  place  where  the  husband  resided  (q).  And  it 
*546  has  *since  been  held  that  such  notice  is  unnecessary  (r).  It  is  not  necessary 
for  the  husband  to  prove  that  he  executed  a  deed,  or  even  a  written  in- 
strument, to  secure  the  maintenance  to  the  wife  (s).  But  the  formal  exe- 
cution of  such  a  deed  by  the  husband  and  trustee  of  the  wife  will  be  no 
defence,  unless  the  husband  prove  that  he  actually  paid  the  allowance  (t). 
He  is  liable  for  necessaries  supplied  to  her  previous  to  a  decree  for  alimony 
in  the  Ecclesiastical  Court,  although  alimony  is  decreed  from  a  time  pre- 
vious to  the  supply  («). 

The  husband  may  also  show  that  his  wife  has  separate  funds  of  her  own, 
adequate  to  her  maintenance  according  to  his  situation  in  life;  for  al- 
though she  does  not  derive  that  provision  from  him,  he  is  not  liable  unless 
her  funds  be  inadequate  (v).  The  adequacy  of  the  allowance,  and  of  the 
separate  funds  of  the  wife,  is  a  question  of  fact  for  the  jury  (x).  The 
receipts  of  the  wife  are  not  evidence  to  prove  that  the  maintenance  has 
been  paid  (y).  It  is  no  defence  to  show  that  the  defendant  was  not  really 
married  to  the  woman  with  whom  he  cohabits  as  his  wife,  even  although 
he  can  prove  that  the  plaintiff  knew  the  fact;  for  the  implied  promise  results 
from  the  presumption  of  authority  given  by  the  defendant  to  the  wife;  and 
if  the  defendant  treat  a  woman  as  his  wife  in  the  face  of  society,  the  pre- 
sumption of  authority  arises  independently  of  the  fact  of  marriage  (z).  But 
although  the  parties  have  long  cohabited  as  husband  and  wife,  it  is,  it  seems, 
a  good  defence,  where  goods  are  supplied  to  the  supposed  wife  after  sepa- 
ration, to  show  that  she  is  not  in  fact  the  wife  of  the  defendant  («).  For 
in  case  of  separation,  the  implied  promise  rests,  it  seems,  upon  the  legal 

Price,  1.  The  adequacy  of  the  maintenance  is  a  question  of  fact  for  the  jury.  Hodgkinson  v.  Fletcher,  4 
Camp.  70.  If,  in  consideration  of  the  wife  proceeding  no  further  in  the  prosecution  of  an  indictment  for  an 
assault,  the  husband  agree  to  secure  her  an  annuity,  it  is  an  illegal  contract,  and,  in  a  creditor's  suit,  she  is 
not  entitled  to  come  in  as  a  creditor.     Garth  v.  Earnshaw,  3  Y.  &  C  584. 

( p)  Rawlins  v.  Vandyke,  3  Esp.  C.  250,  cor.  Ld.  Eldon.  In  the  case  of  Turner  v.  Winter,  cited  Sel.  N. 
P.  262,  Ld.  Mansfield,  C.  J.  is  said  to  have  nonsuited  the  plaintiff,  because,  on  separation,  the  defendant  had 
agreed  to  make  the  wife  an  allowance,  and  had  regularly  paid  it. 

(q)  Supra,  541.  If  the  liability  of  the  husband  in  such  case  depended  on  a  presumption  of  authority 
delegated  by  him  to  the  wife,  such  notice  would  obviously  be  material  for  the  purpose  of  negativing  the 
presumed  authority.  But  qu.  whether  tiie  liability  of  the  husband,  where  the  wife  lives  apart,  depends  upoa 
that  principle;  if  it  did,  the  husband  might  discharge  himself  by  giving  express  notice  not  to  trust  her,  which 
he  cannot  do;  and  it  would  be  no  defence  to  show  that  the  wife  had  eloped,  or  lived  in  adultery,  without 
notice  of  the  fact  to  the  plaintiff.  As  the  liability  of  the  husband  in  case  of  separation  seems  to  rest  on  the 
legal  obligation  to  maintain  the  wife,  must  not  (in  principle)  the  implied  assumpsit  cease  when  the  obliga- 
tion is  at  an  end  ? 

(r)  Supra,  542  (l). 

(s)  Hodgkinson  v.  Fletcher,  4  Camp.  70.  But  see  Ewers  v.  Hutton,  3  Esp.  255;  where  Lord  Eldon  held 
that  a  deed  of  separate  maintenance,  executed  by  the  husband  and  wife  only,  was  a  nullity;  but  in  that  case, 
it  is  to  be  observed,  there  was   no  evidence  of  any  actual  payment  of  the  maintenance, 

(0  Nurse  v.  Craig,  2  N.  R.  148,  by  three  of  the  Judges  of  C.  B.,  Sir  J.  Mansfield,  C.  J.  dissent.  This 
was  a  strong  case:  the  wife's  trustee  under  the  deed,  with  whom  the  husband  had  covenanted  to  allow  her 
maintenance,  brought  assumpsit  for  necessaries  supplied  to  the  wife;  and  it  was  held  that  the  action  lay, 
the  husband  not  having  paid  the  stipulated  maintenance,     [See  Lockwood  v.   Thomas,  12  Johns.  248.] 

(u)  Houliston  v.  Smilh,i  3  Bing.  127. 

(c)  Liddlow  v.  Wilmol,'^  2  Starkie's  C.  86,  cor.  Ld.  Ellenborough;  and  by  Lord  Tenterden  in  Clifford  v. 
Lnlon,^  1  M.  &.  M.  C.  101.  The  plaintiff  knew  that  she  had  resources  of  her  own  independent  of  her 
husband.  So  in  the  Ecclesiastical  Court  the  wife  is  at  all  times  entitled  to  have  her  costs  taxed,  since  the 
marriage  gives  all  the  property  to  the  husband;  but  where  she  has  separate  property  the  privilege  does  not 
apply.     Beevorv.  Beevor,*  3  Phill.  461.     Thomson  v.  Harvey,  4  Burr.  2177. 

{x)  4  Camp.  70;  2  2  Starkie's  C.  86.  {y)  4  Camp.  70. 

(z)  Norwoud  V.  Stevenson,  Andr.  237.  Watson  v.  Threlkeld,  2  Esp.  C.  637.  Munro  v.  De  Chemantyi. 
Camp.  215;  but  see  Robinson  v.  Nahon,  1  Camp.  245. 

(a)  Munro  v.  De  Chemant,  4  Camp.  215,  cor.  Ld,  Ellenborough. 
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obligation  to  maintain  the  wife,  and  that  obhgation  must  be  founded  on  a 
legal  marriage.  The  husband  is  not  liable,  as  upon  an  implied  assumpsit, 
to  maintain  his  wife's  children  by  a  former  husband  {h).  But  an  implied 
promise  may  arise  from  his  conduct,  as  where  he  adopts  the  children,  re- 
ceives them  into  his  fomily,and  treats  them  as  part  of  it,  and  stands  in  loco 
parentis  [c);  even  although  the  contract  for  necessaries  be  made  by  the 
wife  during  his  absence  from  home  (f/). 

*The  husband  may,  it  seems,  in  answer  to  an  action  of  assumpsit,  on  an    *547 
agreement  to  allow  the  plaintift'  \2s.  a  week  for  the  use  of  the  wife,  prove 
her  adultery  under  the  general  issue,  without  a  special  plea  (e).      But  the 
declarations  of  the  wife  are  not,  it  seems,  admissible  to  prove  the  fact  of 
adultery  (/). 

Where  there  is  a  cause  of  action  against  the  ivife,  as  upon  her  contract  Against 
before  marriage  or  a  tort  committed  by  her  during  marriage  (§•),  and  she  is  the  wife 
sued  alone,  the  coverture  is  no  defence  on  the  evidence,  unless  it  be  pleaded  ^'°"^" 
in  abatement  (A). 

Where  there  is  no  cause  of  action  against  the  wife  by  reason  of  the  co- 
verture, she  cannot  now  give  the  coverture  in  evidence  under  the  plea  of 
non  est  factum,  or  of  the  general  issue  (/)  (1).  And  she  is  not  estopped 
from  setting  up  such  a  defence  by  proof  that  she  had  declared  herself  to  be 
a  widow,  and  that  she  had  execued  deeds  and  carried  on  lawsuits  under 
that  description  {k).  If  she  make  a  demise  of  her  land  jointly  with  her 
husband,  her  agreement  to  the  deed  after  his  death  will  affirm  it  (/),  although 
there  be  no  re-execution  {m),  and  although  the  demise  be  not  warranted  by 
the  Stat.  32  H.  8,  c.  28  (n).  And  such  agreement  may  be  proved  by  cir- 
cumstances, as  by  a  re-delivery  of  the  deed  (o). 

Upon  the  principle  of  common  law,  the  wife  of  one  who  has  abjured  the 

(h)  Tuhb  V.  Harrison,  4  T.  R.  118.  Cooper  v.  Martin,  4  East,  76.  And  the  husband  may  maintain  an 
action  for  the  amount  of  necessaries  on  an  express  assumpsit  by  such  child,  made  after  he  has  attained  hia 
age. 

(c)  Stone  V.  Carr,  3  Esp.  C.  1. 

(rf)  Ibid,  and  per  Lord  ElJenborough,  Cooper  v.  Martin,  4  East,  76. 

{e)Scholeyv.  Goodman,'^  1  Bing.  349.  (/)  Ibid. 

(^g)  Corn.  Dig.  Baron  and  Feme,  Y.;  Sf  svpra,  534. 

(A)  Com.  Dig.  PZeo<Zer,  2  A.  1.  Ibid.  Abate7nent,  F.  2,3  T.R.  631.  And  in  that  case  the  civil  death  of 
the  husband  by  abjuration,  transportation,  &-c.  may  be  replied  (vide  infra,  547,  note  (17),)  or  that  he  is  an 
alien  enemy  and  out  of  the  realm  (I  Salk.  118).  It  is  now  perfectly  settled,  that  in  other  cases  the  husband 
must  be  joined,  although  she  is  separated  fiom  her  husband,  and  has  a  separate  maintenance  by  deed 
{Marshall  v.  Rutton,  8  T.  R.  545),  or  live  in  adultery,  and  separate  from  her  husband  (Gilchrist  v.  Brown, 
4  T.  R.  766),  or  be  divorced  a  mensa  et  thoro  for  adultery.  Lewis  v.  Lea,^  3  B.  &.  C.  291;  and  see  Hatchett 
V.  Baddeley,  2  Bl.  1082.  Hyde  v.  Price,  3  Ves.  443.  A  warrant  of  attorney  executed  by  a  feme  covert, 
held  invalid,  although  at  the  time  divorced  a  mensa  et  thoro.     Faithorne  v.  Blaquire,  6  M.  &  S.  73. 

(i)  Under  the  new  rules,  Hil.  T.  4  \V.  4.  It  was  formerly  otherwise.  B.  N.  P.  172;  supra,  tit.  Deed; 
Com.  Dig.  Baron  and  Feme,  Q.;  12  Mod.  101;  1  Salk.  7;  3  Keb.  228;  2  Str.  1104. 

(k)  Davenport  v.  Nelson,  4  Camp.  26. 

(/)  1  Roll.  149,  1.  10,  11;  Com.  Dig.  Baron  and  Feme,  s.  1. 

(m)  Cow  p.  201. 

(n)  Which  authorizes  leases  by  one  of  full  age  seised  in  right  of  his  wife,  or  jointly  with  his  wife,  of  any 
estate  of  inheritance  made  before  coverture,  or  after,  by  writing  indented  under  seal. 

(0)  Goodrighl  v.  StraphaUy  Cowp.  201. 

(1)  [A  wife  cannot  in  any  case  be  sued  upon  a  mere  personal  contract  made  during  the  coverture,  whether 
joined  with  her  husband  or  not,  unless  he  becioililer  mortuus.  or  banished,  or  transported.  Edwards  v.  Davis, 
16  Johns.  281.  Thus  where  husband  and  wife  execute  a  conveyance  in  which  they  both  covenanted  with  the 
grantee,  the  wife  cannot  be  joined  with  the  husband  in  an  action  for  breach  of  the  covenant.  Whitbeck  v.  Cook, 
15  Johns.  483.  Colcord  et  al.v.  Swan  ^  vx.l  Mass.  Rep.  291.  Parsons  v.  Plaisted  Sf  al.]3  Mass.  Rep.  189. 
Pell  Sfvx.v.Pell  S(  «a;.  20  Johns.  126.     SecElav.  Card  Sf  al.  2N.  Hamp.Rep.im. 

It  seems  that  judgment  cannot  be  entered  against  the  husband  and  wife  on  a  warrant  given  by  the  wife  dum 
sola.     Anon.  2  Penn.  Rep.  973.     See  also  Ivins  v.  French,  2  Halstead's  Rep.  27.] 
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realm  (p)  is  liable  in  respect  of  a  cause  of  action  snbseqnent  to  such  abju- 
ration.     There  seems  to  be  no  instance  in  which  it  has  been  held  that  the 
wife  of  an  Englishman  who  resides  abroad  is  liable  (g). 
*54S         *The  defendant  may  prove  her  coverture  by  the  usual  presumptive  evi- 
dence of  marriage,  as  well  as  by  direct  proof  (r).      Proof  that  the  husband 
was  alive  within  seven  years  of  the  time  when  the  debt  was  contracted  will 
be  sutlicient  {s).   Mere  acknowledgements  of  the  marriage  by  the  defendant 
and  her  alleged  husband  are  insufficient  (t). 
Indictment     HI. — hi  general,  it  seems  that  a  wife  may  be  indicted,  even  for  felony, 
against      jointly  with  the  husband  (w);  but  if  it  appear  on  the  evidence  upon  an  in- 
husband     fjictnient  for  any  felony,  except  murder  or  homicide  (x),  that  the  husband 
was  jn-esent  when  the  offence  was  committed,  and  acted  in  the  commission 
of  It,  the  wife,  it  seems,  ought  to  be  acquitted,  on  the  presumption  that  she 
acted  under  the  coercion  of  her  husband  (y)  (1).     This  practice,  however, 
of  acquitting  the  wife  in  cases  of  all  felonies  except  murder,  seems  to  Iiave 
been  encouraged  out  of  tenderness  to  her  sex,  and  in  order  to  obviate  the 
unjustifiable  rigour  of  the  law,  which  would,  for  the  same  felony,  have 
saved  the  husband  by  admitting  him  to  the  benefit  of  the  clergy,  whilst  the 

(p)  Lean  v.  Schiifz,  2  Bl.  It  99;  4  B.  &  C.  297.  So  of  one  transported  for  a  term.  Carrol  v.  Blevcowe,  4 
Esp.  C.  27.  Wiilford  v.  Duchesse  de  la  Picnne,  2  Esp.  C.  554.  Lord  Kenyon  in  that  case  tield,  that  if  an 
emigrant  left  his  wife  in  this  country  and  resided  abroad,  it  was  tantamount  to  an  abjuration  by  a  native, 
and  that  the  wife  might  be  sued  as  a  feme  sole.  And  see  Franks  v.  Duchesse  de  la  Pienne.  But  in  a 
later  and  similar  case  Lord  Elienborougli  held  that  the  wife  was  not  so  liable,  and  his  ruling  was  confirmed 
by  the  Court  in  the  case  of  Kay  v.  The  Duchesse  de  la  Pienne,  3  Camp.  12.1,  A  temporary  absence  from 
thi«  country  is  not  sufficient  to  render  the  wife  liable,  even  although  the  husband  be  a  foreigner.  Walford 
V.  The  Duchesse  de  la  Pienne,  2  Esp.  C.  554.  Franks  v.  Same,  lb.  587.  [See  Commonwealth  v.  Cullins,  1 
Mass.  R.  116.] 

(7)  Per  Heath,  J.  in  Marsh  v.  Hutchinson,  2  B.  &  P.  226.  An  Englishman  may  be  compelled  to  return 
at  any  time  by  the  King's  privy  seal  (Ibid.)  See  Marsh  v.  Hutchinson,  2  B.  &  P.  226.  In  that  case  the 
husband,  an  Englishman,  had  resided  in  Holland  for  ten  years,  and  had  become  possessed  of  Madder- 
grounds  tlirrc,  from  tiie  cultivation  of  which  lie  derived  considerable  profit;  three  or  four  years  before  the 
action  was  brouglit,  he  sent  the  defendant  and  his  family  to  England,  where  his  wife  resided  as  a  married 
woman;  the  husband  remained  in  Holland  to  look  after  his  madder-grounds,  and  also  in  order  to  recover  a 
situation  which  he  had  held  as  agent  for  the  English  packets  at  the  Brill,  in  case  the  intercourse  between 
the  two  countries  should  be  re-established.  It  was  held  that  the  wife  was  not  liable  in  an  action  for  coals 
supplied  to  her  under  those  circumstances.  In  the  case  of  De  Gaillon  v.  Vidoire  Harel  L"  Aigle  (I  B.  &  P. 
357),  where  the  replication  stated  that  the  husbimd  resided  abroad,  and  that  the  defendant  lived  separate 
from  him,  and  traded  in  tliis  country  as  a  feme  sole,  and  that  the  plainjtitf  traded  with  and  gave  credit  to 
her  as  a  feme  sole,  the  defendant  was  held  to  be  liable;  but  Heath,  J.  afterwards  (I  N.  R.  80)  said  that  the 
decision  proceeded  much  upon  the  ground  that  the  husband  was  a  foreigner.  [Sec  Gregory  v.  Paul,  15 
Mass.  R.  31.]  In  the  case  of  Farrer  v.  The  Countess  of  Grannrd  (1  N.  R.  80),  a  replication,  alleging  that 
the  husband  resided  in  Ireland,  and  that  the  defendant  lived  in  this  country  separate  from  him  as  a  single 
woman,  and  as  such  promised,  &c.,  was  held  to  be  bad  on  demurrer.  And  see  Stretton  v.  Bushach,^  1  Bing. 
N.  C.  139;  Bogget  v.  Frier,  12  Kast,  301;  Marshall  v.  Rutton,  8  T.  R.  545.  A  divorce  a  mensa  et  thoro  does 
not  render  the  wife  liable  as  a  feme  sole.  Levns  v.  Lee,^  3  B.  &  C.  291.  But  a  divorce  ah  initio  renders  her 
a  single  woman  by  operation  of  law,  as  if  she  had  always  been  single.     Ansley  v.  Manners,^  Gow.  II. 

(r)  Kay  v.  Duchesse  de  la  Pienne,  3  Camp.  123.  Leader  v,  Barry,  1  Esp.  C.  353.  Bick  v.  Barlow,  1 
Doug.  171. 

(8)  Hopewall  V.  De  Pinne,  2  Camp.  113.  (0  Wilson  v.  Mitchell,  3  Camp.  394. 

(u)  1  Hale,  46,  516;  Dalt.  104;  22  Edw.  4,  7.     But  not,  it  seems,  as  an  accessory  in  receiving  felons. 

(x)  The  same  rule  applies  in  the  case  of  an  indictment  for  a  misdemeanor,  except  in  such  cases  as  are 
afterwards  mentioned.     As  in  the  case  of  an  indictmerit  for  uttering  counterfeit  coin,     /w/ca,  549. 

(V)  1  Hale,  44,  5,  6,  7;  1  Bl.Comm.  28.  It  seems  that  the  allegation  in  the  indictment,  that  she  is  the  wife, 
Bufiiciet.tly  shows  the  fact.  R.  v.  Knight,*  1  Carr.&  P.  116.  Central  Court,  March,  1837;  the  husband  and 
wife  were  indicted  for  a  misdemeanor  \n  uttering  counterfeit  coin,  and  held  that  the  wife  was  cntilled  to  be 
acquitted  on  the  presumption  of  coercion.  Cor.  Mirehonse,  C.  S.,  after  consultation  with  Bosanqnct  and 
Coltinan,  Js.  Where  a  prisoner  was  described  in  the  indictment  as  a  single  woman,  but  had  been  described 
by  all  the  witnesses  as  the  wife  of  the  other  prisoner,  and  passed  and  appeared  as  .«ucli,  it  was  held  that  if 
the  jury  were  ^aiisficH  that  she  was  so  in  fact,  they  ought  to  acquit,  notwithstanding  she  had  pleaded  to  the 
indictment.     R.  v.  Woodward  and  another,^  8  C.  &  P.  561. 

(1)  [Commonwealth  v.  Trimmer  ^  al.  1  Mass.  Rep.  476,  in  case  of  larceny.  Martin  v.  Commonwealth  6f 
al.  Ibid.  391.] 

'Eng.  Com.  Law  Reps,  xxvii.  335,    ^Id.  x.  84.     ^Id.  v.  441.    *Jd.  xi.  335.    ^Id.  xxxiv.  524. 
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wife  must  have  suffered  death  (r).  But,  on  account  of  the  heinousness  of 
the  offence,  this  doctrine  does  not  extend  to  cases  of  murder  (a),  or  uian- 
slanghter,  nor  to  that  of  treason  (6);  neither  does  it  extend  to  assauhs  and 
batteries  (l),or,as  itseenis,  *toany  other  forcible  and  violent  niisdemeanors  *549 
committed  jointly  by  the  husband  and  wife.  So  she  may  be  convicted 
jointly  with  him  upon  an  indictment  for  keeping  a  bawdy-house,  such 
offences  being,  it  is  said,  usually  carried  on  by  the  intrigues  of  her  sex  (c). 
And  it  seems  that  the  presumption  does  not  arise  in  any  case  unless  the 
husband  be  actually  present  when  the  felony  is  committed  (c^);  for  then 
only  is  she  supposed  to  act  under  such  coercion  as  will  absolve  her  from 
the  consequence  of  her  act  (e).  And  formerly,  it  seems,  that  even  in  cases 
of  larceny  and  burglary  both  might  be  convicted  of  the  joint  offence  (/). 
But  in  the  time  of  Ld.  Hale,  it  had  become  the  settled  practice  in  such  cases 
to  acquit  the  wife  peremptorily  (^).  But  Ld.  Hale,  although  he  admitted 
that  the  practice  had  prevailed,  and  approved  of  it,  because  it  operated  in 
favorem  vitas,  was  yet  very  strongly  of  opinion  that  it  was  a  mere  primd 
facie  presnmption  (A).  A  wife  cannot  be  convicted  of  setting  fire  to  lier 
husband's  house,  with  intent  to  injure  him;  to  constitute  the  offence  the 
intent  must  be  to  injure  or  defraud  some  third  person,  not  one  identified 
with  herself  {i).  Whe^re  a  wife  commits  a  felony  or  other  crime  in  the 
absence  of  her  husband,  althongh  by  his  command,  she  is  liable  to  be  con- 
victed {k).  And  she  may  be  convicted  as  a  principal  in  the  felony,  and 
the  husband  as  an  accessory  before  the  fact  (/). 

If  the  husband  commit  felony  or  treason,  the  wife  is  not  guilty  of  either  Presump. 
in   receiving   him,  for  she  is  sub  potestate  viri,  and  bound  to  receive  tio"  as  to 
him  (m);  but  it  is  otherwise  if  the  husband  in  such  cases  knowingly  receive  ^"'^'"'^'""• 
the  wife  (n).      And  it  has   been   held   that  an  indictment  charging  her 
jointly  with  the  husband  as  an  accessory  after  the  fact,  in  receiving  felons, 
is  viiious  (o);  for  the  act  is  adjudged  in  law  to  be  entirely  the  act  of  the 
husband  (p), 

IV.  Tlie  husband  and  wife  cannot  be  witnesses  ybr  each  other,  for  their Compe- 
interests  are  identical;  nor  against  each  other,  on  grounds  of  public  policy,  tency. 
for  fear  of  creating  distrust  and  sowing  dissensions  between  them,  and 

(z)  Hale,  46. 

(fl)  Where  tlie  husband  and  wife  were  indicted  for  tiie  murder  of  an  apprentice  to  the  husband,  and  it  was 
proved  that  the  deceased  died  from  want  of  proper  necessaries,  and  not  from  wounds,  Lawrence,  J.  directed 
the  wiTe  to  be  acquitted,  because  it  was  the  duty  of  the  husband  to  provide  food;  ahhough  if  he  h;id  provided 
food,  and  she  had  witliheld  it,  she  would  have  been  guilty.  R.  v.  Squires,  Stafford  [>ent  Assizes,  1792; 
Russel,  25.  The  Eirl  and  Countess  of  Somerset  were  jointly  convicted  as  accessories  before  the  fact  to  the 
murder  of  Sir  Tliomas  Overbury.     1  St.  Tr.  351;  1  Hale's  P.  C.  45. 

(b)  Arden  <Sf  Somerville''s  Cases,  1  And.  104. 

(c)  Haw.  B.  1,  c.  1,  s.  12;  3  Salk.  384.  (d)  Hale's  P.  C.  45;  Kel.31. 

(e)  Hughes^s  Case,  cor.  Thompson,  B.,  Lane.  Lent  Ass.  1813;  supra,  lit.  Forgery;  1  Hale,  46;  Kel.  37;  2 
East's  P.  C.  559.  But  see  27  Ass.  40. 
(/)  Bract.  I.  3,  c.  32,  s.  10;  Dalt.  c.  104. 
(g)  1  Hale,  45;  and  see  2  Edw.  3,  Corone,  160,  accord. 

(h)  1  Hale,  45  &  516.  (i)  March's  Case,  1  Ry.  &  M.  C.  C.  183. 

(k)  1  Hale,  45. 

(/)  R.  V.  Morris,  2  Leach,  696;  supra,  tit.  Accessory. 
(m)  1  Hale,  47.  («)  Co.  P.  C.  108;  1  Hale,  47. 

(0)  R.  V.  Dey  Sf  ux.,  M.  37,  E.  3;  1  Hale,  47. 

(p)  1  Hale,  48.  Where  the  charge  of  receiving  stolen  goods  was  joint  against  husband  and  wife,  and  it 
had  not  been  left  to  the  jury  to  say  whether  she  received  them  in  the  absence  of  the  husband,  it  was  held, 
that  she  could  not  be  properly  convicted,  although  she  had  taken  a  more  active  part  than  he  had  done. 
Archer's  Case,  1  Ry.  &  M.  C.C.  146. 

(1)  [In  Commonwealth  v.  Neal  et  ux.  10  Mass.  Rep.  152,  it  was  held  that  a  feme  covert  is  not  indictable  for 
an  assault  and  battery  committed  in  the  company  and  by  the  command  of  her  husband.] 
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occasioning  perjury  (g).  So  important  is  this  rule,  that  the  law  will  not 
allow  it  to  be  violated,  even  by  agreement;  the  wite  cannot  be  examined 
against  her  husband,  although  he  consent  (r);  and  the  principle  is  further 
preserved  by  adhering  to  the  rule  even  after  the  marriage  tie  has  been  dis- 
solved by  the  death  of  one  of  the  parties,  or  by  a  divorce  for  adultery  (s). 
The  application  of  these  principles  will  be  considered  as  they  relate  to  the 
following  classes  of  cases: 

*550  *1.  Where  the  husband  or  wife  is  a  party. 

2.  Where  one  of  them,  not  being  a  party,  is  interested  in  the  result  of 
•  ^  a  proceeding  between  others. 

3.  Where  neither  of  them  is  a  party  to  the  suit,  or  interested  in  the 

event. 

Where  one     1.  Where  either  of  them  is  a  party  the  rule  seems  to  be  universal,  that 

of  them  IS  i\^q  other  is  altogether  incompetent  in  either  civil  or  criminal  proceedings 

a  party.      ^^Y)  (1).     In  an  action  by  the  plaintiff,  as  a  feme  sole,  for  goods  sold  and 

delivered,  the  husband  is  not  competent  to  defeat  the  action  by  proof  of  the 

marriage  {t). 

Upon  an  indictment  for  bigamy,  the  real  wife  is  incompetent ;  and  the 
second  wife  is  also  incompetent  until  the  first  marriage  has  been  establish- 
ed {u);  so  in  a  criminal  case  the  wife  is  not  a  competent  witness  against 
any  co-defendant  tried  with  her  husband,  if  the  testimony  concern  the 
husband,  although  it  be  not  given  directly  against  the  husband  {x)\  nor  for 
a  co-defendant  if  the  evidence  tend  to  the  husband's  acquittal,  as  in  the  case 
of  conspiracy,  where  the  acquittal  of  the  co-defendant  would  enure  to  the 
acquittal  of  the  husband  (y);  or  of  an  assault,  where  the  cases  of  the  co- 
defendants  cannot  be  separated  [z]  (2);  and  where  the  wife  would  be 
incompetent  as  a  witness,  on  such  grounds,  her  examination  («)  or  admis. 
sion  cannot  be  read  {h),  or  given  in  evidence,  except  in  cases  where  she  is 
proved  to  have  been  constituted  the  agent  of  her  husband,  and  then  her 
acknowledgement  or  admission  stands  upon  the  same  ground  with  that  o( 

(9)  2  Haw.  c.  46;  2  Hale,  279;  2  Str.  1095;  Co.  Litt.  6,  112, 187.    Sa^ra,  Vol.  I. 

(r)  barker  v.  Dixie,  R.  tem.  Hardw.  by  Ld.  Hardwicke,  264. 

(s)  See  Aveson  v.  Lord  Kinnaird,  6  East,  192. 

(t)  Bentley  v.  Cooke,  Brownl.  47.  The  defendant's  wife  cannot  be  examined  for  the  plaintiff  without  the 
defendant's  consent,  although  tlie  marriage  has  taken  place  since  she  was  subpoenaed.  Pedley  v.  WeZ/esify,' 
or*    /(Kt   p    55ft 

(m)  R.  v.  Griggs,  1  Raym.  1;  1  Inst.  6.  b.;  Gilb.  Ev.  252.    R.  v.  Cliviger,  2  T.  R.  265. 

ix)  I  Hale,  301;  2  Hale, 201;  Dalt.  c.  Ill;  2  T.  R.  268;  4  T.  R.  678.  [Comm.  v.  Easland,  1  Mass.  R.  15.] 

(y)  Per  Ld.  Ellenborough,  R.  v.  Locker  S;  others,  5  Esp.  C.  107.     R.  v.  Frederick,  Str.  1095. 

(2)  R.  V.  Frederick,  Str.  1095. 

(a)  Hutt.  16;  B.N.  P.  287;  1  T.  R.  69;  1  Burr.  635;  Brownl.  47. 

(6)  2Ch.  C.  39;  B.  N.  P.28G. 

(A)  {Snyder  v.  Synder,  6  Binn.  488;  Griffin  v.  Brown,  2  Pick.  R.  304;  Fitch  v.  Hill,  11  Mass.  R.  286. 
Comm.  V.  Easland,  1  Mass.  R.  15;  Daniel  v.  Proctor,  1  Dev.  428.  But  in  some  cases,  the  wife  may  be  a 
witness,  under  peculiar  circumstances,  where  the  husband  may  be  interested  in  the  question,  and,  to  some^ 
extent,  in  the  event  of  the  cause.     Slein  v.  Bowman  et  al.  13  Peters,  209.) 

(1)  [In  the  case  oi" Stanton  v.  Wilson  Sf  al.3  Day,  37,  a  widow,  administratrix  of  her  last  husband,  sued 
the  executors  of  her  first  husband  (from  whom  she  was  divorced,)  in  an  action  of  book  debt,  and  was  held  to 
be  a  competent  witness  in  support  of  the  charges  on  book — they  having  accrued  after  her  divorce,  and  the 
last  husband  being  himself,  while  alive,  a  competent  witness  in  that  form  of  action — by  a  statute  of  Connec 
ticut.] 

(2)  [Where  two  are  jointly  indicted,  but  are  separately  tried,  the  wife  of  the  defendant  not  on  trial  may  be 
a  witness  on  the  trial  of  the  other.     The  State  v.  Anthony,  stated  ante,  p.  412,  note  (2).] 

»  In  ejectment,  tenant's  wife  not  competent  for  him.     Pipher  v.  Lodge,]Q  Serg.  &  Rawle,  214. 
'Eng,  Com.  Law  Reps.  xiv.  448. 
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any  other  agent  (c).     An  admission  by  the  wife,  even  of  a  trespass  com- 
'initted  by  herself,  is  not  evidence  to  aflect  the  husband  (d)  (1). 

2.  Where  one  of  them,  not  being  a  party,  is  interested  in  the  result.  —  Where  one 
Here  there  is  a  distinction  between  the  giving  evidence  for,  and  giving  it  ""^^^'^l"?^* 
against,  the  other.   Il  is  an  invariable  rule  that  neither  of  them  is  a  witness  [^rested  in' 
for  the  otlier  who  is  interested  in  the  result,  and  that  where  the  husband  is  the  result, 
disqualified  by  his  interest,  the  wife  is  also  incompetent  (e).      Thus  the 
wife  of  a  bankrupt  cannot  be  examined  as  to  the  bankruptcy  of  her  hus- 
band (/).      The  husband  is  an  incompetent  witness  for  the  wife,  where 
her  separate  estate  is  concerned  {g).   In  an  action  by  a  trustee  for  the  wife 
against  the  sheriff,  for  taking  goods  the  separate  property  of  the  wife,  under 
an  execution  against  the  husband,  the  latter  was  held  to  be  an  incompetent 
witness  for  the  plaintiff,  on  the  ground  of  the  wife's  interest,  although  he 
had  an  interest  on  the  other  side,  in  having  the  debt  satisfied  by  the  exe- 
cution {h).      Where  a  carrier  brought  an  action  to  recover  the  value  of  a  Nature  of 
box  belonging  to  the  husband  which  had  been  delivered  by  a  mistake  to  a  the  inte- 
wrong  person,  the  wife  of  the  owner  of  the  box  was  held  to  be  incompe-"^^^^' 
tent  (/).      The  interest  of  the  ^husband  must,  in  order  to  disqualify  the     *551 
wife,  be  vested  and  certain  ;  the  mere  expectation  and  hope  on  her  part 
of  benefiting  her  husband,  when  she  gives  evidence  against  an  accomplice  ^ 
of  the  husband  (the  latter  having  been  convicted),  will  not  destroy  her 
competency  {j). 

On  the  other  hand,  where  the  interest  of  the  husband,  consisting  in  a  civil 
liability,  would  not  have  protected  him  from  examination,  it  seems  that  the 
wife  must  also  answer,  although  the  effect  may  be  to  subject  the  husband 
to  an  action  (A).  This  case  dilTers  very  materially  from  those  where  the 
husband  himself  could  not  have  been  examined,  either  because  he  was  a 
party,  or  because  he  would  criminate  himself.  The  party  to  whom  the 
testimony  of  the  wife  is  essential  has  a  legal  interest  in  her  evidence;  and 
as  he  might  insist  on  examining  the  husband,  it  would,  it  seems,  be  strain- 
ing the  rule  of  policy  too  far  to  deprive  him  of  the  benefit  of  the  wife's 
testimony.  In  an  action  for  goods  sold  and  delivered,  it  has  been  held  tliat 
the  wife  of  a  third  person  is  competent  to  prove  that  credit  was  given  to 
her  husband  [k)  (2). 

(c)  See  tit.  Agent. 

{(l)  Denn  v.  White,  7  T.  R.  112.     {Hawkins  v.  Hatton,  2  NoU  &  M'Cord,  374.] 

(0  Ld.Raym.  744;  Str.  1095. 

(/)  1  P.  Wms.  610,  611;  12  Vin.  Ab.  pi.  28;  1  Brownl.  47. 

ig)  1  Burr.  424. 

{h)  Davis  V.  Dinwoody,  4  T.  R.  678.  The  wife  was,  in  fact,  the  real  plaintiff  in  the  action.  See  Bland  v, 
Anslty. 2  N.R.  331. 

(i)  This  mny  be  used  as  an  illustration  of  the  rule,  although  there  may  be  a  doubt  whether  the  husband 
himself  would  have  been  incompetent;  for  in  an  action  against  the  carrier  the  record  would  not  have  been 
evidence  further  than  to  show  that  such  a  trial  was  had,  and  such  a  sura  recovered,  and  the  husband  must 
have  proved  his  case  aliunde.     Ld.  Raym.  344. 

( j)  R.  V.  Rudd,  Leach,  C.  C.  L.  133. 

(k)  B.  N.  P.  287.     Williams  v.  Johnson,  cor.  King,  C.  J.;  1  Sir.  504. 

(A)  (See  Fitch  v.  HUl,  1 1  Mass.  R.  286.) 

(1)  [An  acknowledgement  by  the  wife  is  not  sufficient  to  establish  an  account  against  her  husband,  though 
it  be  for  articlus  furnished  her  before  the  marriage.  Sheppnrd's  Ex''ors  v.  Slarke  cf'  ux.,  3  Munf.  29.  Decla- 
rations of  a  wife,  made  in  the  absence  of  the  husband,  and  affecting  his  interests,  are  not  evidence,  though  the 
wife  is  partv  to  the  suit  which  is  brought  to  recover  land,  in  wliich  she  is  jointly  interested  in  hnr  own  right. 
Lessee  of  Moody  v.  Fulrner,  Sup.  Ct.  of  Pennsylvania,  June,  1814.  Wharton's  Digest.  249.]  { Turner  et  ux. 
V.  Coe  et  al.  5  Conn.  Rep.  93.\ 

(2)  {See  the  reasons  stated  for  the  doctrine,  2  Pick.  Rep.  308.]  [In  suits  in  which  the  husband  is  not  im- 
mediately  and  certainly  interested,  but  may  be  so  eventually,  the  wife  is  a  competent  witness.    Baring  v. 


551  HUSBAND  AND  WIFE: 


In  an  action  by  a  trustee  under  a  separation  agreement,  against  a  hus- 
band, for  the  arrear  of  a  weekly  sum  he  had  agreed  to  allow  his  wife;  the 
declarations  of  the  wife  are  not  evidence  to  show  that  during  the  time  in 
respect  of  which  the  demand  was  made  she  was  hving  in  adultery  (/). 
Where nei-      3.  Where  neither  of  them  is  either  a  party  to  the  suit,  or  interested  in 
ther  is  a     (jje  general  result,  the  husband  or  wife  is,  it  seems,  competent  to  prove  any 
fnterested   fect,"provided  the  evidence  does  not  directly  criminate  the  other,  or,  as  it 
in  the  re-    seems,  involve  the  disclosure  of  some  communication  made  by  the  other, 
suit.  It  has,  indeed,  been  said,  that  the  rule  applies  to  all  evidence  which  tends 

collaterally,  and  by  its  connection  with  some  other  circumstances,  to 
criminate  the  husband  or  wife  of  the  witness,  although  the  fact  itself,  ab- 
stractedly considered,  involves  no  criminality,  because  it  may  lead  to  a 
criminal  charge,  and  to  the  apprehension  of  the  other  (m):  and  therefore, 
that  if  the  evidence  toid  io  criminate  the  other,  it  is  not  admissible  (1).  Ac- 
cordingly, it  was  held,  in  a  settlement  case,  tiiat  a  witness  was  not  compe- 
tent to  prove  her  previous  marriage  with  a  man  who  had  been  removed 
as  the  husband  of  another  woman,  along  with  the  latter.  Here  the  rule 
seems  to  have  been  carried  further  than  the  principle  will  warrant:  such 
evidence  induces  no  breach  of  that  confidence  between  married  persons 
wliich  ought  to  be  held  sacred;  and  neither  that  evidence,  nor  any  decision 
founded  upon  it,  can  be  afterwards  used  against  the  other  party  as  proof 
of  the  fact. 

The  position  laid  down  in  the  case  of  The  King  v.  Cltviger,and  which 
certainly  seems  to  be  too  extensive  and  too  indefinite,  has  been  materially 
contradicted  in  the  later  case  of  The  King  v.  The  Inhabitants  of  All 
Saints,  Worcester  (n).  The  respondents  removed  a  pauper  to  the  place 
of  her  maiden  settlement,  and  produced  Ann  Willis  to  prove  her  own  mar- 
riage with  G.  Willis.  The  appellants  objected,  on  the  ground  that  they 
intended  to  prove  the  subsequent  marriage  of  G.  Willis  with  the  pauper. 
The  sessions  received  the  evidence  of  Ann  Willis,  who  proved  the  mar- 
*552  riage.  The  *respondents  then  proved  the  maiden  settlement  of  the  pauper 
in  the  appellant  parish,  and  her  marriage  with  G.  Willis  subsequently  to 
the  first  marriage  (o);  the  appellants  then  objected,  that  the  testimony  of 

(Z)  Schooley  v.  Goodman,^  1  Bin^.  349. 

(m)  Bv  Ashurst  and  Builer,  Justices,  in  R.  v.  Cliviger,  2  T.  R.  263. 

(n)  K.  B.  Easter  Term,  1817;  Phil,  on  Ev.  82. 

(o)  This  proof,  it  seems,  ought  properly  to  have  come  from  the  appellants. 

Reader,  1  Hen.  &  Mun.  154.  Thus  in  Irover  by  A.  against  B.  for  goods  which  had  been  lent  by  B.  to  the 
wile  of  C,  and  conveyed  by  C.  to  A.,  the  wife  of  C.  is  a  competent  witness.  Ibid.  So  in  an  action  on  a  note 
given  to  the  wife  dum  sola,  and  indorsed  by  her  husband,  she  may  be  a  witness  to  prove  paymentof  the  note 
before  the  indorsement.     Fitch  v.  Hull  Sfvx.  11  Muss.  Rep.  286. 

A  second  husband,  surviving  his  wife  who  was  administratrix  of  her  first  husband,  is  a  competent  witness 
fur  her  surely,  in  an  action  on  the  administration  bond.  Wallis  v.  Biitton,  1  Hnr.  &  J.  478.  So  the  husband 
of  the  widow  of  the  ancestor  of  llie  pluinliff's  lessor  is  a  competent  witness  for  the  pKiintifF  in  ejectment. 
Beally  v. ,  1  Taylor,  9.  In  ejectment,  the  wife  of  A.,  the  plaintiff's  father,  was  held  to  be  a  compe- 
tent witness  to  prove  the  destruction  by  A.  of  the  will  of  the  plaintiff's  grandfather,  although  she  had  released 
her  dower  in  the  premises  to  the  defendant  who  was  her  husband's  grantee.  Wiimot  v.  Talbot,  3  Har.  & 
M'Hen.  2.  But  in  ejectment  by  the  children  oC  A.  to  recover  land  which  had  been  sold  under  the  order  of 
Orplians'  Court,  alLgedto  be  void;  one  who  had  married  the  widow  of  A.  was  held  not  to  be  a  competent 
witness  for  the  pliintiffs,  though  he  had  executed  a  release  of  all  interest  of  dower  or  otherwise.  Lessee  of 
Snyder  Sf  al.  v.  Snyder,  6  Binn.  488.  See  BoUz  Sf  at.  v.  Ballman,  1  Yeates,  534.  Lessee  of  GuUaher  v. 
Rogers,  I  Yeates,  31)0.] 

(I)  [In  an  indictment  for  a  forcible  entry,  the  wife  of  the  prosecutor  was  allowed  by  M'Kean,  C.  J.  as  a 
witness  to  prove  Ihe  force:  but  only  the  force.  Respublica  v.Shrylier  Sf  al.  1  Dallas,  68.  On  an  indictment 
for  adultery,  the  husband  of  the  woman,  with  whom  the  crime  is  alleged  to  have  been  committed,  cannot  be 
a  witness  for  the  prosecution.  The  Slate  v.  Gardiner,  1  Root,  485.  S.  P.  Commonwealth  v.  Shriver,  Quarter 
Sessions,  Philadelphia,  1820.     Wharton's  Digest,  265.] 
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Ann  Willis  ought  to  be  struck  out.  The  Court  of  King's  Beuch  held  that 
the  evidence  was  unobjectionable  when  received,  and  could  not  subse- 
quently be  expunged.  'J'hat  the  evidence  was  admissible,  since  it  did  not 
directly  criminate  the  husband,  and  could  not  afterwards  be  used  against 
him,  or  made  the  groimd-work  of  any  future  prosecution.  The  Court  fur- 
ther intimated,  contrary  to  the  case  of  The  King  v.  Cliviger,  that  the  for- 
mer wife  would  have  been  competent  to  prove  the  mnrriage,  even  although 
the  subsequent  marriage  had  been  previously  proved  (/?). 

It  follows  from  the  above  decision,  that  the  rule  laid  down  by  the  Court 
in  the  case  of  The  King  v.  Cliviger,  where  it  was  said  that  the  husband 
or  wife  could  not  be  admitted  to  give  any  evidence  which  tended  to  the 
crimination  of  the  other  in  collateral  cases,  was  too  general. 

Even  after  a  divorce  a  vinculo  viatrimonii,  the  woman  cannot  prove 
any  contract  or  other  matter  which  arose  diu'ing  the  coverture  [q)  (1). 

The  general  rule  does  not  extend  to  a  wife  de  facto  but  not  dejure;  and  Wife  de 
this  is  not  an  exception,  but  a  case  which  does  not  fall  within  the  general  ^^^^°' 
rule. 

Upon  an  indictment  for  forcible  abduction  and  marriage,  the  woman  is 
a  competent  witness  for  the  Crown.  For  the  marriage  being  obtained  by 
force,  has  no  obligation  in  law  (r),and  the  prisoner  cannot  take  advantage 
of  his  own  wrong  [s)  (2).  So  in  suoh  case  it  is  said  that  she  is  a  competent 
witness  for  the  prisoner  (/).  It  has,  however,  been  said,  that  if  the  mar- 
riage *has  been  ratified  by  subsequent  voluntary  cohabitation,  she  is  not     *553 

{p)  In  the  case  of  R.  v.  The  Inhabitants  of  Bathwick,^  2  B.  &  Ad.  639,  it  was  held,  upon  a  question  of 
settlement,  that  the  wife  was  a  competent  witness  to  prove  her  first  marriage  with  her  husband,  although  ha 
Jiad  been  first  examined  and  had  proved  a  second  marriage. 

(7)  Munroe  v.  Tteislfton,  Poake's  Ev.  App.  Ixxxvii. 

(r)  Giib.  Ev.  25  I;  R.  v.  Fulwood,  Cro.Car.  4d2,  488,  489.  R.  v.  Brown,  1  Hale,  301;  1  Vent.  243;  3  Keb. 
193;  5  St.  Tr.  6;  Ann.  83. 

(s)  I  Comm.  444.  In  Fiilwood''s  Case,  1  Hale's  P.  C.  302,  upon  an  indictment  for  a  forcible  abduction 
and  marriiige,  it  was  held,  that  tlie  evidence  of  the  waman  was  admissible  if  the  force  be  continuing  u()on 
her  till  the  marriage;  and  in  Brown''s  Case,  lb.  and  1  Ea^t,  243,  3  Kch.  193,  the  evidence  of  the  child  was 
admitted:  1.  because  otherwise  the  stat.  would  be  vain  and  useless,  for  possibly  all  that  were  present  were  of 
the  offender's  confederacy;  2.  that  the  marriage  was  but  de  facto,  and  not  dejure;  but  3dly,  principally  be- 
cause it  wasjlagrante  crimine,  the  child  having  been  taken  on  the  Thursdiiy,  married  on  the  Friday,  and 
seized  the  next  day,  before  they  had  lain  together,  and  whilst  the  force  was  continuing.  There  were  other 
witnesses  who  proved  the  forcible  taking,  but  none  to  prove  the  marriage  against  her  will  but  lierself.  In 
the  case  of  The  King  v.  Wakefield  S^  others,  Lancaster  Spring  Assizes,  1827,  for  a  conspiracy  unlawfully  to 
take  Ellen  Turner  and  procure  her  to  be  married  to  E.  G.  Wakefield,  one  of  the  defendants,  proof  was  given 
that  Ellen  Turner,  a  young  lady  about  the  age  of  fifteen,  had,  under  an  artful  contrivance  and  pretence,  been 
removed  by  the  defendants  from  a  school  in  Lancashire,  and  taken  to  Scotland,  where  she  was  induced,  Ijy 
the  pretext  that  it  would  rescue  her  father  from  ruin,  to  marry  E.  G.  Wakefield.  And  her  testimony  was 
held  by  HuUock,  Baron,  to  be  admissible,  even  supposing  the  marriage  to  have  been  valid,  on  the  principle  of 
necessity,  and  also  on  the  ground  that  the  defendant  could  not  b}'  his  own  criminal  act  exclude  such  evidence 
against  liim;  and  the  learned  Judge  referred  to  the  cases  of  R.  v.  Jagger,  cor.  Lawrence,  J.  at  York,  which 
was  the  case  of  an  attempt  by  the  husband  to  poison  his  wile;  also  the  case  of  R.  v.  Bowes  Sf  others,  for  a 
conspiracy  to  carry  away  Lady  Strathmore,  and  of  Lord  Audley,  and  several  instances  in  wliich  a  wife  had 
been  allowed  to  exhibit  articles  of  the  peace  against  her  husband.  The  defendants  were  convicted,  and  two 
of  them  sentenced  to  three  years  imprisonment. 

(t)  R.  v.  Perry,  Bristol,  1794,  1  Haw.  P.  C.  c.  46,  s.  79.  There  the  testimony  of  the  wife  was  admitted  to 
show  that  the  marriage  was  not  forced. 

(1)  [In  Vermont  a  woman  divorced  a  vinculo  was  held  (in  the  case  of  The  State  v.  J.N.B.,1  Tyler,  36,) 
to  be  a  competent  witness  against  her  former  husband,  on  an  indictment  against  him  f)r  an  offence  com- 
mitled  during  the  coverture.  But  in  a  subsequent  case  she  was  held  to  be  incompetent.  The  State  v.  Phelps, 
2  Tyler,  374.     See  Supra,  IQl,  note  {]).] 

(2)  [On  an  indictment  for  a  conspiracy  in  inveigling  a  girl,  in  a  state  of  intoxication,  from  her  mother's 
house,  and  procuring  the  marriage  ceremony  to  be  recited  between  her  and  one  of  the  defendants,  the  girl  is 
a  competent  witness  to  prove  the  facts.     Respublica  v.  Hevice  Sf  al.  2  Yeates,  114.] 
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competent  either  for  or  against  tlie  prisoner  (w);  neither  would  she  be  com- 
petent, nnless  the  force  was  continuing  at  the  time  of  the  marriage  (x). 
Compe-  Where  a  woman  was  called  as  a  witness  for  a  man  with  whom  she  had 

tency  of     cohabited  for  several  years  as  iiis  wife,  it  is  said  to  have  been  doubted 
facto.         wheiher  she  was  a  competent  witness  for  him,  and  the  Court  came  to  no 
decision  upon  the  point  (y).     In  such  a  case,  the  fact  of  marriage  seems  to 
be  the  most  simple  and  convenient,  and,  indeed,  the  legal  test  of  compe- 
tency.    It  appears  to  be  clear,  that  the  woman  would  be  a  competent 
■w ituess  against  the  man, notwithstanding  the  cohabitation;  and  the  parties 
living  in  a  state  of  illicit  intercourse  could  not  avail  themselves  of  the  bene- 
fits and  protection  which  result  from  a  lawful  marriage  (r);  but  if  she  would 
be  a  competent  witness  against  him,  it  would  certainly  be  going  a  great 
length  to  hold  that  she  was  not  also  competent  for  him,  and  to  say,  that 
because  he  had  cohabited  with  her  as  his  wife,  he  was  to  be  estopped  from 
disputing  the  fact  where  his  life  was  at  stake,  and  debarred  from  making 
use  of  her  testimony  when  it  was  essential  to  his  defence.      Besides,  there 
would  be  great  uncertainty  and  difficulty  in  deciding  upon  the  length  of 
cohabitation,  the  nature  and  number  of  the  representations  made  by  the 
party,  which  should  thus  estop  him.    And  in  conformity  with  these  princi- 
ples, the  case  of  Batthews  v.  Galindo  was  decided  (a).    It  seems,  however, 
that  in  one  instance  {b),  Lord  Kenyon  refused  to  admit  a  woman  to  be  ex- 
amined as  a  witness  for  a  prisoner  charged  with  forgery,  who  had  himself 
in  court  represented  her  to  be  his  wife,  but  denied  the  marriage  on  hearing 
the  objection  taken  to  her  competency. 
Declara-         Neither  does  the  rule  extend  to  declarations  of  the  parties,  which  are  in 
tions  in  na- fj^g  nature  of  facts;  for  in  such  cases  the  presumptions  which  are  made  are 
facts."        ^'^^  founded  on  the  credit  of  the  party  but  of  the  fact  (c),  and  the  objection 
on  the  score  of  policy  is  out  of  the  question  (A).     Thus,  the  declaration  of 
the  wife  at  the  time  of  effecting  a  policy  on  her  life,  of  the  bad  state  of  her 
healtli,  is  evidence  against  her  husband  {d).      So  a  declaration  by  the  wife 
at  the  time  of  leaving  her  husband's  house,  that  she  fled  through  fear  of 
violence,  is  evidence  against  the  husband  (e)  (B). 
Declara-         Declarations  made  by  the  wife  as  the  agent  of  the  husband,  are,  as  has 
tiunsof  thebeen  seen,  admissible,  after  proof  of  her  authority  to  act  for  her  husband, 
^^'  ^'         just  as  those  of  any  other  agent  are  (/). 

(u)  iZ.v.  Brown,  Hale,  301;  1  Vent.  243;  3Keb.]93. 

{x)  Cro.Car.488;  Vent.  243;  4  Mod.  3;  Str.  633;  2  Haw.  c.  46. 

{y)  Campfiell  v.  TwemloiP,  1  Price,  81.  The  case  arose  upon  an  arbitration,  and  the  arbitrator  had  re- 
jected the  witness;  but  as  all  matters  of  law,  as  well  as  of  fact,  had  been  submitted  to  the  arbitrator,  his 
decision  was  considered  to  be  final. 

(z)  See  Adey's  Ca.se,  Leach,  C.  C.  L.  245. 

{•ly  4  Bing.  610.  It  was  there  held  tiiat  the  mere  circumstance  of  a  woman  cohabiting  with  a  party, 
thouoh  it  goes  to  her  credit,  is  no  ground  for  rejecting  her  testimony  in  an  action  to  which  he  is  party,  and 
that  it  is  immaterial  as  to  the  character  in  which  she  stands  when  the  declarations  are  made;  the  true  prin- 
ciple is,  tliat  she  siiall  not  be  excluded  unless  de  jure  tlie  wife  of  the  party. 

{h)  Chester  Circuit,  1783,  cited  by  Richards,  C.  B.  in  Campbell  v.  Twemlow,  1  Price,  81.  But  in  the  case 
of  Batthews  v.  Galindo,  the  doctrine  laid  down  by  Lord  Kenyon  was  repudiated. 

(c)  Supra,  Vol.  I.  tit.  Hearsay.  (d)  Aveson  v.  Lord  Kinnaird,  6  East,  168. 

(e)  Per  Lord  Ellenborough,  in  Aveson  v.  Lord  Kinnaird,  6  East,  188. 

f  0  iSupia,  tit.  Agent,— Bills  OF  Exchange.  Gilb.  L.  E.  183.  [Hughes v.  Slakes,  I  liny w.  312.]  {Webster 
V.  M  Ginnis,  5  Binn.  235;  5  Conn.  R.  95. |     Also  White  v.  Cuyler,  6  T.  R.  176;  where,  in  an  action  oi assump. 

(A)  (Sec  Tucket  v.  May,  3  Dana,  79.  In  a  suit  brought  by  husband  and  wife  jointly  jure  uxoris,  decla- 
ra'ions  made  by  her  not  in  his  presence,  arc  not  evidence.      Turner  v.  Coe,  5  Conn.  R.  9.3.) 

(B)  (In  an  action  on  the  case  for  enticing  away  tlie  j)laintiff's  wife,  the  declarations  of  the  wife,  made 
immediately  before,  and  at  the  time  she  left  her  husband,  of  his  cruel  treatment  of  her,  are  competent  evi- 
dence for  the  defendant.     Gilchrist  v.  Bale,  8  Watts,  355.) 
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*The  wife  of  a  paper-maker  having  done  an  illegal  act  in  delivering  out 
paper  before  it  could  legally  be  removed  according  to  law,  stating  at  the 
time  that  her  object  was  to  raise  money  to  pay  duties  with,  former  acts  done 
by  her  in  illegally  removing  paper,  and  depositing  it  for  the  alleged  purpose 
of  raising  money  to  pay  duties,  which  were  in  fact  afterwards  paid  by  her, 
are  admissible  in  evidence  to  prove  the  authority  of  the  husband  to  do  the 
illegal  act  charged  (g). 

Some  exceptions  to  the  general  rule  are  founded  on  evident  necessity  (A),  Necessity. 
where  the  fact  is  presumed  to  be  exclusively  within  the  knowledge  of  the 
wife  (/).   The  wife  is  a  witness  ex  necessitate,  on  a  charge  against  her  hus- 
band of  violence  committed  on  her  person  {k)  (A);  so  the  dying  declara- Husband 
tions  of  the  wife  against  her  husband  are  admissible  in  the  case  of  mur-a"^  wife—. 

On  the  same  ground,  the  wife,  on  an  appeal  of  bastardy,  is  competent  to 
prove  the  adulterous  intercourse,  although  the  effect  may  be  to  relieve  the 
husband  from  the  charge  of  maintaining  the  child;  but  she  is  not  competent 
to  prove  non-access  (w),  or  any  fact  which  may  be  proved  by  other  testi- 
mony. It  has  been  said  that,  on  grounds  of  state  policy,  the  wife  is  a  com- 
petent witness  against  her  husband  in  case  of  treason  [n).  The  husband 
and  wife  are  competent,  as  has  been  seen  (o),  to  prove  the  legitimacy  or 
illegitimacy  of  their  children,  and  lO  prove  the  fact  of  adultery,  but  not  to 
prove  non-access  [p)  (C);  so  they  are  competent  to  prove  the  marriage,  or 
the  contrary  {q). 

Where  a  husband  and  wife  perished  at  sea,  the  husband  at  the  time  the 

sit  by  a  servant  for  wages,  the  plaintiff  was  allowed  to  give  in  evidence  a  deed  executed  by  the  wife  at  the 
time  of  hiring,  in  order  to  show  the  terms  of  hiring.  In  an  action  by  husband  and  wife,  the  declarations  of 
the  wife  (executrix)  are  inadmissible  for  the  defendunt.  Alban  v.  Pritchet,  6  T.  R.  680.  But  in  an  action 
against  the  husband,  as  administrator  of  iiis  wife,  for  a  debt  due  from  her  dum  sola,  held  that  her  admissions 
during  the  coverture  were  admissible,  the  defendant's  character  of  husband  having  nothing  to  do  with  the 
action  against  the  representative  of  the  wife  whom  she  might  bind,  (Tenterden,  L.  C.  J.)  Humphries  v. 
Boyce,2  M.  &  M.  140.  Where  a  feme  covert  has  for  many  years  been  separated  from  her  husband,  and 
during  that  lime  has  received  to  her  separate  use  the  rents  of  her  own  property,  which  accrued  to  her  by 
devise,  after  the  separation,  she  is  presumed  to  receive  the  rents  and  acknowledge  the  tenure  by  the  hus- 
band's authority.  Doe  v.  Biggs,  1  Taunt.  367.  Where  a  testator  gave  a  power  to  his  daughter,  describing 
her  as  a  feme  covert,  to  appoint  by  deed;  held  that  she  might  well  execute  it  by  deed,  Dotunes  v.  Timperon, 
4  Russ.  334. 

(g)  Attorney-general  v.  Riddell,  2  Tyr.  523.  See  also  Attorney  general  v.  Siddon,  1  Tyr.  41;  R.  v.  Gutch,^ 
1  M.&M.437. 

(A)  1  Sid.  431.  By  the  express  provision  of  the  stat.  21  Jac.  1,  c.  19,  s.  5  &  6,  commissioners  of  a  bank- 
rupt may  examine  the  wife  of  the  b;jnkrupt  for  the  finding  out  of  the  estate,  goods  and  chattels  of  the  bank- 
rupt, concealed,  &c.  by  the  wife  or  other  person. 

(j)  1  Ford's  MS.  416;  An.  82;  Andr.  161;  Say.  62. 

(fc)  As  in  case  of  rape  (ft.  v.  Ld.  Audley,  1  St.  Tr.  387;  Ann.  83;  Hale,  301;  Hutt.  46);  and  although  the 
contrary  has  been  laid  down  (T.  Raym.  1  Gilb.  Ev.  253;  2  Keb.  403),  yet  the  affirmative  seems  to  be  now 
settled  {R.  v.  Aryre,  1  Sir.  633.  Lady  Lawley's  Case,  B.  N.  P.  287.  R.  v.  Mead,  Burr.  542.  R.  v.  Bowes,  1 
T.  R.  698.  Jagger^s  Case,  East's  P.  C.  454).  So  the  affidavit  of  the  wife  has  been  allowed  to  be  read  in 
court  to  trround  a  criminal  information  against  the  husband  {Lady  Lawley''s  Case,  B.  N.  P.  287.  Mary 
Mead's  Case,  I  Burr.  542^.  So  she  may  exhibit  articles  of  the  peace  against  her  husband.  R.  v.  Doherty, 
13  East,  171;  B.  N.  P.  287.     Vide  R.  v.  Wakefield,  supra,  552. 

(0  R.  V.  Woodcock,  Leach,  C.  C.  L.  463,  2d  ed. 

(m)  Supra,  Bastardy.     R.  v.  Rooke,  1  Wils.  340.     R.  v.  Kea,  1 1  East,  132. 

(n)  B.  N.  P.  289;  T.  Ray.  1  tarn.  qu.  Sf  vid.  Brownl,  47;  Bac.  Ab.  Ev.  A.  1.  For  the  wife  is  not  bound  to 
discover  the  treason  of  the  husband.     T.  Ray.  1  Brownl.  47. 

(o)  Supra,  313. 

( p)  Supra,  tit.  Bastardy.     2  Str.  925;  2  P.  Wms.  276;  B.  N.  P.  283.     R.  v.  Cliviger,  2  T.  R.  263, 

iq)  R.  V.  Bramley,  6  T.  R.  330;  where  a  pauper,  removed  as  a  widow,  was  held  to  be  competent  to  dis- 
prove the  marriage. 

(A)  {Stein  v.  Bowman,  1 3  Peters,  209.) 

(B)  {Hennsylvania  v.  Stoops,  Addis.  332.) 

(C)  (Crossv.  Cross,  3  Paige,  139.) 
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vessel  struck  being  on  deck,  and  the  wife  and  child  below,  there  being  no 
*555     ^evidence  of  the  latter  having  survived,  administration   with  the  will  an- 
nexed granted  to  the  next  of  kin  of  the  husband  as  a  widower  (r). 

INFANT. 

Trial  of  The  trial  of  the  non-age  of  a  party  is  either  by  inspection,  or  in  the  ordi- 
non-age.  ^^^y  ^y^y  by  a  jury  {s).  In  a  suit  to  reverse  a  fine  for  the  non-age  of  the 
cognizor,  or  to  set  aside  a  statute  or  recognizance,  and  similar  cases,  a  writ 
issues  to  the  sheriff,  commanding  him  that  he  constrain  the  party  to  appear, 
that  it  may  be  ascertained  by  the  view  of  his  body  by  the  King's  Justices, 
whether  he  be  of  full  age  or  not,  lit  pe?' aspechim  corporis  siii  coiistare 
poterit  Justiciariis  nostris  si  prsedictus  Ji.  B.  sit plenx  setatis  necne  (t). 
Where  the  Court  entertains  doubts  of  the  fact  upon  inspection,  it  may  pro- 
ceed to  take  proofs  of  the  fact  by  the  examination  of  the  infant  himself,  and 
other  witnesses,  if  necessary  (ii). 
General  The  general  presuujpiion  of  law  is,  that  an  infant  does  not  know  his  own 

presump.     j.;    j^jg  /^n 

tlOD  O  \      / 

Although  the  promise  of  an  infant  will  not  bind  him,  except  for  neces- 
saries, yet  he  may  take  advantage  of  any  promise  made  to  him,  although 
the  consideration  were  merely  the  infant's  promise,  as  in  an  action  on 
mutual  promises  to  marry  (?/)  (A). 
Where  evi-  In  an  action  on  bond,  or  other  specially,  infancy  is  not  a  defence  under 
^ence  in  ^]^g  ^\^^  ^^^  ^^^^^  est  factum,  for  the  deed  of  an  infant  is  not  void,  but  merely 
voidable  (r);  and  now,  in  general,  under  the  new  rules  of  H,  T.  4  W.  4, 

(r)  In  the  Goods  of  Murray,  1  Curt.  Prer.  6D6. 

(s)   As  to  the  pri)of  of  non-uge,  see  lit.  Pedtgree. 

(/)  9  Rc'p.  31  According  to  Glanvil,  1.  13,  c.  15,  non-age  was  formerly  tried  by  a  jury  of  eight  men. 
3  Bl.  Cdinm.  332.  [See  Stiver  v.  Shelback,  1  Dallas,  166,  that  the  fact  of  infancy  must  in  this  country  be 
trier!  per  pais  and  not  by  inspection.] 

(«)  2  Roll.  Ah.  373;  3  Bl.  Comm.  332.  {x)  1  Inst.  246;  Show.  8.3. 

(y)  Holt  V.  Ward,  B.  N.  P.  1.55;  Str.  937.  [Cannon  v.  Alslmry,  I  Marsh.  76.  Willard  v.  Stone,!  Com. 
224  j  So  he  may  sue  on  a  contract  for  a  purchase  of  potatoes  (  Warwick  v.  Bruce,  2  M.  &,  S.  205),  or  sub- 
mit to  a  reference  {Knight  v.  Stone,  Sir  VV.  Jones,  161;  S.  C.  Noy,  93).  So  the  infant  may  recover  on  a 
contract  by  the  defend, mt  for  cutting  and  tukrng  away  the  grass  of  the  infant.  Giib.  L.  E.  187,  2d  edit.; 
Vent.  51;  Mad.  25;  2  Sid.  41,  446;  2  Str.  939;  2  Keb.  5dl.  In  an  action  on  an  agreement  for  a  Scotch  tack 
made  with  the  tutors  of  a  minor,  but  the  aclion  was  brought  in  his  own  name;  held,  that  it  being  mads  for 
his  benefit,  it  was  competent  for  him  to  sue  in  his  own  name  upon  the  contract,  and  tiiat  it  lay  upon  the 
deft-nd;mt  to  show  thit  the  plaintiff  was  a  minor  at  the  time  of  action  brought.  Fitzmaurice  v.  Waugh,^ 
3  D.  &,R.273.  An  infant  m  ly  make  a  valid  contract  of  hiring  and  service  with  a  lather.  R.  v.  Chilles- 
ford,^  4  B.  &,  C.  94;  R.  v.  Stevenson,^  2  B.  &,  C.  34.  In  an  aclion  for  wages,  whilst  the  servant  was  an  infant, 
the  master  cannot  set  off  sums  which  lie  had  advanced  for  silk  dresses,  &:,c.  nf)t  being  necessaries,  nor  does 
the  statement  of  an  account  bind  her,  but  payments  to  an  infant  on  account  of  wages  for  necessaries  are 
valid  payments.  Hedgley  v.  Holt,'^  4  C.  &  P.  104.  By  the  stat.  9  Geo.  4,  c.  14,  s.  4,  no  action  shall  be  main- 
tained whereby  to  charye  any  person  upon  any  promise  after  full  agj  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age  to  pay  any  promise  or  simple  contract  made  during  infancy, 
unless  such  promise  or  ratification  shall  be  made  by  some  writing  signed  by  the  party  to  be  charged  there- 
with. 

(z)  B.  N.  P.  172.  Tam.  qii.  if  the  deed  be  obviously  to  the  prejudice  of  the  infant;  and  see  the  obsservafions  of 
L.  C.  J.  Rvre,  in  the  case  of  Keane  v.  Boycott,  2  H.  B.  515.  [Conroe  v.  Birdsall,  1  Johns.  Cas.  127.  White  v. 
Flora,  2  Overton,  431.  Roberts  v.  Wiggin,  I  N.  Hamp.  R.  73.]  {It  has  been  decided  by  the  King's  Bench 
in  Ireland,  that  a  bond  with  a  penalty  entered  into  by  an  infant  is  void,  not  voidable  merely.  Hunter  v. 
Smith,  1  Fox  &,  Smith's  Rep.  15. J  A  single  bond,  i.  e.  a  bond  witiiout  a  penalty,  given  by  an  infant  for 
necessaries,  is  good.  Hargr.  Co.  Litt.  172,  and  the  cases  there  cited;  and  therefore  it  extinguishes  an  ante- 
cedent debt  for  neeessaric><.  The  general  rule  as  to  deeds  by  infants  is,  that  if  the  agreement  he  for  the 
benefit  of  the  infant  at  the  time,  it  shall  bind  him.  Per  Ld.  Mansfield,  C.  J.  in  Drury  v.  Drury,  Dom.  Pro. 
26ih  May.  1762,  5  Bro.  A  p.  570;  and  by  Buller,  J.  Maddon  v.  White,  2  T.  R.  IGl,  where  he  says  that  not- 
withstanding  the  doctrine,  Co.  Litt.  380,  b,  also  laid  down  in  Brownlow,  all  the  modern  cases  have  expressly 

(A)  (An  infant  is  not  liable  for  a  breach  of  promise  of  marriage.  Hunt  v.  Peake,  5  Cow.  475.  See  also 
Eubanks  v.  Peak,  2  Bailey,  497.) 
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*in fancy,  to  be  available  as  a  defence,  must  be  specially  pleaded;  but  in  an 
action  of  simple  contract,  the  infancy  of  the  defendant  at  the  time  of  the 
contract  is  primd  facie  a  defence,  even  although  he  has  paid  money  into 
court  («),  unless  the  action  be  for  necessaries;  he  is  not  liable  on  an  account 
stated  [b). 

In  an  action  against  an  infant,  to  recover  money  advanced  for  him  in 
Scotland,  to  prevent  his  arrest,  it  was  held  that  proof  was  necessary  to  show 
that  by  the  law  of  Scotland  such  a  defence  was  available  (c). 

But  an  infant  is  liable  in  respect  of  all  torts  committed  by  him,  as  for 
slander  or  battery  [d]  (1);  and  in  detinue  for  goods  delivered  to  him  for  a 
particular  purpose,  and  which  he  has  failed  to  return  (e);and  in  assumpsit 
for  money  embezzled  {/)  (A).  But  if  an  action  against  an  infant  be  found- 
ed in  a  coiuract,  the  plaintiff  cannot,  by  changing  the  form  of  his  action  in 
respect  of  a  breach,  convert  it  into  a  tort  (2),  ns  by  charging  him  in  tort 
for  the  negligent  or  immoderate  use  of  a  horse  which  he  has  hired  {g). 

If  the  defendant  prove  his  infancy,  the  plaintilTmay  reply  by  evidence  J^'^^l^" 
that  he  ratified  the  promise  upon  attaining  his  age  (A)  (B).     His  continu-  infancy. 

lield  that  an  infant  cannot  avoid  a  lease  which  is  made  for  his  own  benefit;  and  he  cited  Mr.  Dunning's 
argument  in  Zouch  v.  Parsons  (3  Burr.  1806),  who  says,  "  as  to  the  infant's  lease,  the  benefit  of  the  infant 
is  to  considered;  his  leases  are  good  if  rent  is  reserved  for  them;  this  exception  arises  from  necessity,  there- 
fore it  is  necessary  to  validate  his  leases  reserving  rent."  If  an  infant  bargain  and  sell  lands  by  deed  in- 
dented and  inrolied,  he  may  avoid  it  at  any  time.  2  Ins.  673.  A  feoffment  by  an  infant  with  livery  is  not 
void  but  voidable  only.  Covenant  does  not  lie  against  an  infant  apprenticj.  Gilbert  v.  Fletcher,  Cro.  Car. 
179.  Lilley''s  Case,  7  Mod.  16.  He  may  avoid  his  apprenticeship  on  coming  of  age,  but  his  fatlier,  &c. 
will  still  be  liable  on  the  covenant.  1  Saund.  312,  note  (6).  But  an  apprentice  cannot  avoid  his  indentures 
by  a  tortious  act,  as  by  absconding.  Gray  v.  Cookson,  16  East,  1.3.  On  an  indictment  for  conspiring  to 
procure  a  marriage  with  a  minor,  the  latter  cannot  be  a  witness  against  the  wife.  Tiiere  is  no  distinction 
in  principle  between  admitting  a  wife  or  husband  for  or  against  each  otl)er.  R.  v.  Sergeant,^  1  Ry.  & 
M.  C.  352. 

(a)  Per  BuUer,  J.,  Hitchcock  v.  Tyson,  2  Esp.  C.  481.  For  the  money  may  have  been  paid  in  on  account 
of  necessaries. 

(hi)  Although  it  be  on  account  of  necessaries  supplied  to  him.  Ingledew  v.  Douglas,^  2  Starkie's  C.  36. 
Such  an  account  is  not  evidence  even  to  show  the  fact  that  the  necessaries  were  supplied.     Ibid. 

(c)  Male  V.  Roberts,  3  Esp.  C.  163.  And  see  Mure  v.  Kaye,  4  Taunt.  54.  It  seems  that  money  advanced 
to  release  an  infant  taken  on  mesne  process  for  necessaries,  may  be  recovered  here.  Clarke  v.  Leslie,  5 
Esp.  C.  28;  so  to  release  an  infant  when  in  execution.     Ibid.     And  see  Finly  v.  Jowle,  13  East,  6. 

(d)  8  T.  R.  336,  7.     Bac.  Ab.  Infancy,  H.     [Sikes  v.  Johnson,  16  Mass.  R.  389.] 

(e)  1  N.  R.  140.  (/)  Brislow  v.  Eastman,  1  Esp.  C.  172. 

(ff)  Jennings  v.  Randall,  8  T.  R.  335.  The  objection  was  there  taken  by  plea  of  infancy,  to  which  the 
plaintiff  demurred,  [S.  P.  Schenck  v.  Strong,  1  Southard's  R.  87.  Green  v.  Greenbank,  2  Marsh.  485. 
11  Serg.  &  R.  210.] 

(h)  If  to  a  plea  of  infancy  the  plaintiff  reply  a  promise  afler  he  attained  his  age,  it  is  sufficient  for  the 
plaintiff  to  prove  the  promise,  and  it  lies  on  the  defendant  to  prove  that  he  was  not  of  age  at  the  time. 
Borthwick  v.  Caruthers,  1  T.  R.  648.     And  per  Holroyd,  J.  in  Bates  v.  Wells,  Lane.  Sp.  Ass.  1822. 

(1)  [An  infant  is  liable  to  an  action  of  deceit  on  the  warranty  of  a  horse.  Word  v.  Vance,  1  Nott  & 
M'Cord,  197.  And  to  an  action  for  malicious  prosecution.  Semb.  Sterling  v.  Adams  S(  ux.  3  Day,  411. 
So  infiints,  who  prosecute  an  unjust  claim  at  law,  and  thus  compel  the  defendant  to  resort  to  equity  for  an 
injunction  and  relief,  and  who  there  sets  up  an  equitable  defence,  must  pay  costs.  Price  v.Sykes,  1  RufSn's 
Rep.  87.] 

(2)  [In  Vasse  v.  Smith,  6  Cranch,  226,  it  was  held  that  an  infant  may  be  liable  in  trover,  although  the 
goods  were  delivered  to  him  under  a  contract,  and  that  infancy  may  be  given  in  evidence  under  the  general 
issue;  and  it  may  have  some  influence  in  determining  whether  the  act  complained  of  be  really  a  conversion 
or  not.] 

(A)  {Bullock  V.  Bahcock,  3  Wend.  391.  Sikes  v.  Johnson,  16  Mass.  R.  369.  And  even  though  he  acts  by 
the  command  of  his  fatiier.  Humphrey  v.  Douglass,  10  Ves.  R.  71.  See  Campbell  v.  Stokes,  2  Wend.  137. 
Homer  v.  Thwing,  3  Pick.  R.  492.  Where  an  infant  hired  a  horse  and  gig  to  go  to  G.,  but  instead  of 
going  there  went  to  another  place  in  an  opposite  direction  and  by  severe  usage  the  horse  was  killed,  his 
infancy  was  held  a  bar  to  the  action.  Penrose  v.  Curren,  3  Rawle,  351;  but  if  the  hiring  came  within  the 
exception  of  necessaries,  as  it  might  be  where  a  horse  was  hired  to  visit  a  sick  parent,  then  the  infant  would 
be  liable  for  the  consequences,  per  Rogers,  J.  Ibid.) 

(B)  (A  confirmation  by  an  infant,  who  was  merely  a  security  for  another,  must  be  made  with  the  intent 
of  confirming,  and  with  the  knowledge  that  the  act  would  be  void  unless  he  confirmed  it,  and  there  should  bo 
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ance  in  possession  after  his  full  age  of  lands  demised  to  him  during  his 
minority,  is  an  affirmance  of  the  lease  (^),  and  he  will  be  liable  to  previous 
arrears  of  rent  (k)  (1).  The  plaintiff  must  prove  a  ratification  of  the  agree- 
ment, a  p7'omise  to  pay  the  debt;  a  mere  acknowledgement  of  the  debt  is 
insufficient  (/),  for  the  law  will  imply  no  promise  in  the  case  of  an  infant, 
but  for  necessaries  (?w);  and  therefore  part  payment,  or  an  express  promise 
*557     to  pay  part,  *will  bind  him  to  that  extent,  but  no  further  {n)  (2).     And 

(0  1  Rol.  831, 1.  37;  Com.  Dig.  Infant,  C.  6.  But  if  the  estate  to  the  infant  was  void,  it  cannot  be  affirmed 
by  his  aoreement  at  full  age;  as,  if  an  infant  lessee  take  a  new  lease,  to  commence  on  a  future  day,  it  will 
not  be  a^surrender,  although  it  commenced  at  full  age,  and  he  then  entered  and  claimed  by  the  new  lease. 

1  Rol.  728, 1.  40.  ,        . 

(A-)  Ibid,  and  2  Cro.  320;  2  Bui.  69;  Godb.  365.  So  during  his  infancy,  if  he  occupy  by  virtue  of  the 
lease.     2  Buls.  69. 

(Z)  Lara  v.  Bird,  H.  T.  31  Geo.  3;  Peake's  L.  E.  297.  The  promise  must  be  voluntary.  Harmer  v. 
Killiiis,  5  Esp.  C.  102. 

(m)   Tkrupp  V.  Fielder,  1  Esp.  C.  628.     Peake's  L.  E.  297. 

(n)  Green  v.  Parker,  cor.  Forster,  J.,  Peake's  L.  E.  297.  And  per  Holt,  C.  J.  in  Hyling  v,  Hastings,  1  Ld. 
Raym.  389. 

evidence  of  a  distinct  act  of  confirmation.  Curtinv.  Patton,  11  Serg.  &  R.  305;  and  in  an  action  against  a 
minor  as  security  for  another  in  articles  of  agreement  on  the  pica  of  infancy,  the  plaintiff  cannot  give  evidence 
to  show  that  the  defendant,  while  a  minor,  entered  into  ai^umber  of  contracts,  received  conveyances  of  land, 
and  transacted  business  as  an  adult.  Ibid.     See  also  Smith  v.  Mayo,  9  Mass.  R.  62.     Alexander  v.  Hutcheson, 

2  Hawks,  535;  Houser  v.  Reynolds,  1  Hayw.  143;  Tucker  v.  Moreland,  10  Peters,  58;  Wilcox  \.  Roath,  12 
Conn.  R.  550;  Deason  v.  Boyd,  1  Dana.  45;  Benham  v.  Bishop,  9  Conn.  R.  330;  Phillips  v.  Green,  5  Munr. 
350;  Caplinger  v.  Stokes,  Meigs'  R.  175;  Alexander  v.  Hutchinson,  1  Dev.  Law  R.  13;  Richardson  v.  Boright, 
9  Ver.  368;  '^Thring  v.  Libhey,  16Shepley,  55;  Martin  v.  Byroin,  Dudley's  R.  203;  Ordinary  v.  Wherry,  1 
Bailey,  25.  But  where  an  infant,  who  had  made  a  note,  on  payment  being  demanded  after  he  became  of  age,  said, 
"  I  will  pay  it  as  soon  as  I  can  make  it,  but  I  cannot  do  it  this  year;  I  understand  that  the  holder  is  about  to 
sue  it,  but  she  had  belter  not,"  it  was  held  that  it  was  an  aflirmation  of  the  contract.  Bobo  v.  Hansell,  2 
Bailey,  114.) 

(1)  [If  an  infant  grantee  of  land  continue  in  possession  after  he  is  of  full  age,  it  is  an  affirmance  of  the 
contract.  Hubbard  Sf  al.  v.  Cummings,  1  Greenleaf,  11.  And  if  an  infant  mortgagor,  after  coming  of  age, 
convey  the  same  land  to  another,  subject  to  the  mortgage,  which  he  recognizes  in  the  deed,  he  therefore  con- 
firms the  mortgage.  Boston  Bank  v.  Chamberlain,  15  Mass.  Rep.  220.  So  where  an  award,  made  under  a 
submission  by  an  infant's  guardian,  directed  that  the  infant  should  pay  to  his  mother  an  annuity  in  lieu  of 
dower,  and  that  she  should  release  to  him  her  right  of  dower — his  acceptance  of  the  estate  free  of  dower, 
and  entering  upon  and  enjoying  it,  after  he  came  of  age,  according  to  the  avpard,  were  held  to  be  a  suffi- 
cient ratification.  Barnaby  v.  Barnaby,  1  Pick.  223.  So,  although  a  lease  of  an  infant's  lands  by  his  guardian 
is  voidable,  yet  it  is  confirmed  by  any  act  of  the  ward  expressive  of  his  assent  after  he  arrives  at  full  age. 
Van  Dorens  v.  Everett,  2  Southard's  Rep.  460.] 

(2)  [A  bare  acknowledgement  of  the  debt  or  an  admission  of  the  consideration  upon  which  the  promise 
was  m:ide  during  infancy,  is  not  sufiiclent  to  make  the  party  liable  as  upon  a  promise  made  when  of  full 
age.  Martin  v.  Mayo  ^  al.  10  Mass.  Rep.  137.  Whitney  Sf  al.  v.  Dutch  Sf  al.  14  Mass.  Rep.  457.  But  the 
terms  of  ratification  need  not  be  such  as  import  a  direct  promise  to  pay — all  that  is  necessary  is  that  there 
be  an  express  agreement  to  ratify  the  contract,  by  words,  oral  or  in  writing,  which  import  a  recognition  and 
confirmation  of  the  promise,  14  Mass.  Rep.  ubi  sup.  Thus  wliere  one  who  made  a  note  during  his  minority, 
acknowledged  after  he  came  of  age  that  the  money  was  due,  and  promised  that  on  his  return  home  he 
would  endeavour  to  procure  it  and  send  it  to  tlie  creditor — it  was  Jield  to  be  a  sufficient  ratification.  Ibid, 
So  where  the  party  said,  after  he  came  of  age,  "  when  I  return  from  this  voyage  I  will  pay  you" — and  "  I 
have  not  the  money  now,  but  when  I  return  from  this  voyage  I  will  settle  with"  the  holder  of  the  note.  10 
Mass.  Rep.  ubi  sup.  See  also  Jackson  w.  Mayo  Sf  al.  11  Mass.  Rep.  147.  So  in  the  case  of  the  award, 
mentioned  in  the  preceding  note,  the  defendant,  after  he  was  of  age,  enclosed  money  in  a  letter  to  his  mother, 

saying — "  you  will  find  enclosed   t!ie  sum  of in   part   towards  your  right  of  dower:  the  remainder 

I  shall  forward  in  a  few  days,"  &c.  Barnaby  v.  Barnaby,  1  Pick.  223.  Sec  also  Thompson  v.  Linscott,2 
Greenleaf,  186. 

But  where  a  defendant  in  conversation  concerning  a  note  made  by  him  during  his  infancy,  said  he  owed 
the  plaintiff,  but  was  unable  to  pay,  and  that  he  would  endeavour  to  procure  his  brother  to  be  bound  with 
him — it  was  held  not  to  be  a  renewal  of  tlie  promise.  Ford  v.  Phillips,  1  Pick.  203.  { Thompson  v.  Lay  Sf 
tiz.  4  Pick.  Rep.  48.}  And  where  an  infant  had  given  a  promissory  note  for  a  valuable  consideration,  though 
not  for  necessaries,  and  after  coming  of  age  made  his  will,  in  which  he  directed  all  his  "just  debts"  to  be 
paid — it  was  held  that  his  executors  were  not  liable.  Smith  v.  Mayo  ^  al.  9  Mass.  Rep.  62.  Sed  vide  Wright 
V.  Steele,  2  N.  Hamp.  51.  A  promise,  made  after  the  arrival  at  fiill  age,  must,  in  order  to  ratify  one  made 
during  minority,  and  to  be  binding,  be  made  deliberately,  and  with  a  knowledge  that  the  party  is  not  liable 
by  law.  Ibid.  Hussey  Sf  al.  v.  Jewett,  9  Mass.  Rep.  100.  Ford  v.  Phillips,  ubi  sup.  And  the  same  evi- 
dence  ought  to  be  required  of  the  confirmation  of  a  voidable  contract,  after  full  age,  as  of  the  execution  of  a 
new  one.  Rogers  Sf  ux.  v.  Hurd,  4  Day,  57.]  f Where  however  the  contract  is  absolutely  void,  as  being 
against  the  interest  of  the  infant,  it  is  incapable  of  confirmation,  and  a  promissory  note  executed  by  an  infant 
as  the  surety  of  another  has  been  held  to  be  such  a  contract.    Maples  v,  Wightman,  4.  Conn,  Rep.  376.} 


INFANT.  ss-;- 

the  promise  must,  in  order  to  support  the  action,  be  made  before  action 
brought  (o). 

If  the  plaintiff  reply  that  the  articles  supplied  were  necessaries,  he  mustNecessa- 
prove  the  defendant's  rank  and  condition  in  life,  and  show  that  the  things  "es- 
furnished  were  suitable  to  and  consistent  with  that  situation.  The  question 
of  necessaries  is  a  relative  fact,  to  be  governed  by  the  fortune  and  circum- 
stances of  the  infant,  the  proof  of  which  lies  on  the  plaintiff  (p).  Whether 
they  were  necessariesor  not  is  usually  a  question  of  fact  for  the  jury  (^)  (A). 
An  infant  is  liable  for  necessary  victuals  (?'),  apparel  (5),  physic,  and  sur- 
gical attendance  (t),  schooling,  and  instruction  (u),  for  a  fine  assessed  on 
him  on  his  admission  to  a  copyhold  estate  (x).  So  he  is  liable  for  neces- 
saries supplied  to  his  wife  (y),  or  child  (z).  But  he  is  not  liable  as  for 
necessaries  in  respect  of  goods  bought  to  sell  again,  although  he  keeps  an 
*open  public  shop,  for  he  has  not  discretion  to  carry  on  business  («);  or     *558 

(0)  Thornton  v.  Illingworth,^  2  B.  &  B.  824  (1).  Secus,  it  has  been  held,  under  the  stat.  of  limitations 
Yea  V.  Fouraker,  2  Burr.  1099. 

ip)  Per  Lord  Kcnyon,  Ford  v.  Fothergill,  1  Esp.  C.  211;  and  see  Maddox  v.  Miller,  1  M.  &  S.  738.  Where 
the  debt  was  for  grocerj'  goods  to  stock  his  shop,  but  out  of  which  his  family  were  supplied;  held,  that  pro 
tanto  as  necessaries,  he  was  liable  to  be  sued.  Turbe.rville  v.  Whitehouse,  12  Price,  692.  Where  a  father 
sufficiently  supplied  the  defendant,  his  son,  a  minor,  with  clothes,  the  question  is,  whether  the  articles  of 
clothing  supplied  by  the  plaintiff  were  necessaries;  if  a  tradesman  trusts  an  infant,  he  does  it  at  his  peril,  if 
it  turns  out  that  he  has  been  properly  supplied.     Story  v.  Pery,^  4  C.  &  P.  526. 

(q)  The  question  generally  depends  upon  tlie  collateral  circumstances  of  the  case,  such  as  the  rank  and 
situation  of  the  party,  and  the  suitableness  of  the  articles.  The  finding  of  the  jury  is  of  course  subject  to 
the  control  of  the  Court  in  point  of  law.  See  Cro.  Eliz.  587.  Com.  Dig.  Enfant,  B.  5.  An  infant  is  not 
liable  on  a  bill  of  exchange,  though  given  for  necessaries.  Williamson  v.  Watts,  1  Camp.  562.  But  he  is 
liable  on  a  bill  of  exchange  accepted  after  twenty-one,  though  drawn  before.  Stevens  v.  Jackson,  1  Camp. 
1C4.  He  is  not  liable  on  contracts  made  by  a  firm  in  wliich  he  is  partner  during  minority,  but  he  will  be 
liable  to  such  as  are  made  after  twenty-one,  unless  he  disaffirm  the  partnership.  Goode  v.  Harrison,  1  B.  & 
A.  147.  He  is  not  liable  in  respect  of  goods  which  do  not  reach  him  till  he  has  attained  his  age,  if  the  pro- 
perty vested  in  him  previously,  by  delivery  to  the  carrier.  Griffin  v.  Langjield,  3  Camp.  254.  A  tailor 
cannot  recover  for  more  clothes  than  are  necessary,  according  to  the  actual  state  of  his  wardrobe,  taking 
into  consideration  clothes  ordered  from  other  tailors.  Burghart  v.  Angerstein,  Mo.  &  R.  458.  An  infant, 
being  a  lieutenant  in  the  navy,  is  not  liable  for  the  price  of  a  chronometer  supplied  to  him  when  out  of 
employment.  Berolles  v.  Ramsay,^  Holt's  C.  77.  He  is  not  liable  on  the  warranty  of  a  horse.  Howlett  v. 
Haswell,  4  Camp.  118.  In  Ckartress  v.  Bayntun,*  7  C.  &  P.  02),  it  was  held  that  a  stanhope  was  not 
necessary  for  a  minor,  being  the  son  of  a  beneficed  clergyman,  and  holding  a  commission  in  the  army. 

()•)  Co.  Lift.  172,  a.;  Jon.  182.  And  if  he  be  a  housekeeper,  for  victuals  supplied  to  his  family.  1 
Sid.  112. 

(s)  Co.  Litt.  172,  a.;  1  Rol.  179, 1.  5^  Or  for  making  clothes;  and  if  he  brings  the  cloth  to  the  tailor,  the 
latter  need  not  show  that  it  was  suitable  to  his  quality  (Latch.  157).  An  infant  captain  in  the  army  has 
been  held  to  be  liable  for  a  livery  provided  by  his  orders  for  his  servant,  being  necessary  for  the  credit  of  his 
station  (Hands  v.  Slaney,  8  T.  R.  578);  but  it  was  he'd  that  he  was  not  liable  for  cockades  supplied  to  the 
soldiers  by  his  orders,  for  these  were  not  necessaries  incident  to  his  station.  So  regimentals  supplied  to  an 
infant  member  of  a  volunteer  corps  were  held  to  be  necessaries.     Coates  v.  Wilson,  5  Esp.  C.  152. 

(0  Palm.528.  ((/)  Co.  Litt.  172,  a.;  1  Sid.  112;  Mar.  40. 

(x)  Evelyn  v.  Chichester,  Burr.  1717;  B.  N.  P.  154.  Per  Yates,  J.  Note,  he  enjoyed  the  estate  when  he 
came  of  age;  but  debt,  it  seems,  would  not  lie  in  such  a  case,  because  an  infant  cannot  wage  his  law;  but  if 
an  infant  take  a  lease  for  years  and  hold  when  of  age,  he  may  be  charged  in  debt  for  the  rent.     Supra,  556. 

(«/)  Turner  V.  Trisby,  Sir.  168;  B.  N.  B.  155.  So  for  money  advanced  to  liberate  him  when  taken  in 
execution  for  necessaries.     Clarke  v.  Leslie,  5  Esp.  28. 

(z)  B.  N.  P.  155.     For  persona  conjuncta  (Equiparatur  interesse propria,     Barnes,  184. 

(a)  Cro.  Jac.  494;  B.  N.  P.  154;  Peake's  L.  E.  281,  and  Green  v.  Parker,  there  cited.  Whittinghavi  v. 
Hill,  Cro.  Jac.  494.  Wyicall  v.  Champion,  2  Str.  1083.  Aliter,  by  Clarke,  Baron,  B.  N.  P.  154.  [  Van  Winkle 
V.  Ketcham,  3  Caines  R.  323.] 

(A)  (Bent  v.  Manning,  10  Ver,  225.) 

(1)  [Ford  V.  Phillips,  1  Pick.  202,  and  Tappan  v.  Abbot  Sf  al.,  there  cited,  ace.  Wright  v.  Steele,  2  N. 
Hamp.  Rep.  51,  contra.] 

(2)  [Whether  articles  furnished  for  an  infant  are  of  the  classes  for  which  he  is  liable,  is  matter  of  law; 
whether  they  were  actually  necessary  and  of  reasonable  prices,  is  matter  of  fact  for  the  jury.  Beeler  v. 
Young,  I  Bibb,  519.     Stanton  v.  Wilson  ^  al.  3  Day,  37. 

A  horse  is  not  within  the  denomination  of  necessaries  for  which  an  infant  is  liable.  Rainwater  v.  Dur- 
ham, 2  Nott  &  M'Cord,  524.] 

•Eng.  Com.  Law  Reps.  ix.  256.    ^Id.  xix.  508.    ^Id.  iii.  32.    *Id.  xxxii.  433. 
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for  money  supplied  to  buy  necessaries  with,  unless  it  be  actually  expend- 
ed (6). 

The  plaintiff  cannot  show,  in  reply  to  the  defence  of  infancy,  that  the 
infant  stated  an  account  with  him  even  for  necessaries  (c).  Where  it  ap- 
pears that  the  things  themselves  were  necessary,  abstractedly  considered, 
it  is  still  a  good  defence  to  prove  that  the  defendant  was  supplied  with 
necessaries  by  his  parents  or  friends,  although  no  proof  be  given  that  this 
was  known  to  the  plaintiff" (^). 

An  infant  who  has  paid  money  with  his  own  hand,  though  without  a 
valuable  consideration,  cannot,  it  seems,  recover  it  back.  Where  an  infant 
paid  money  as  a  premium  for  a  lease,  and  enjoyed  it  for  a  short  time  dur- 
ing infancy,  but  avoided  it  on  attaining  his  age,  it  was  held  that  he  could 
not  recover  the  money  (e).  An  infant  heir-at-law  cannot  eject  his  ances- 
tor's tenant  from  year  to  year,  without  giving  the  ordinary  notice  to  quit 
(/).  After  the  death  of  the  master  of  an  apprentice,  his  assets  are  liable 
to  the  maintenance  of  the  apprentice  (g). 

An  infant  under  the  age  of  twenty-one  is  privileged  as  to  some  misde- 
meanors, particularly  in  cases  of  omission,  unless  he  be  bound  in  respect  of 
tenure,  &c.,  as  not  repairing  a  bridge  or  highway  (A);  for  not  having  the 
command  of  his  fortune  till  twenty-one,  he  wants  the  capacity  to  do  that 
which  the  law  requires.  Yet,  with  regard  to  other  off'ences,even  those  of  a 
capital  nature,  an  infant  is  equally  liable  to  suffer  with  a  person  of  full  age 
(i)  (1).  By  the  law,  as  it  now  stands,  and  has  stood  at  least  ever  since  the 
time  of  Edward  3,  the  capacity  of  doing  ill  and  contracting  guilt  is  not  so 
much  measured  by  years  and  days  as  by  the  strength  of  the  delinquent's 
understanding  and  judgment.  For  one  lad  of  eleven  years  old  may  have 
as  much  cunning  as  another  of  fourteen,  and  in  these  cases  the  maxim  of 
the  law  is,  that  malitia  supplet  setatem.  Under  seven  years  of  age,  in- 
deed, an  infant  cannot  be  guilty  of  felony,  for  then  a  felonious  discretion  is 
almost  an  impossibility  in  nature;  but  at  eight  years  old,  he  may  be  guilty 
of  felony  {k)  (A).  *Also  under  fourteen,  though  an  infant  shall  ha  prima 
facie  adjudged  to  be  doli  incapax,  yet,  if  it  appear  to  the  Court  and  jury 
that  he  was  doli  capax,  and  could  discern  between  good  and  evil,  he  may 


Darby  v.  Boucher,  1  Salk.  279 
ibid.  42  (n) 


Prohart  v.  Knouth,  2  Esp. 
Peake's  L.  E.  280.     Ingledew  v. 


(b)  Semble,  B.  N.  P.  154;  Ca.  K.  B.  157. 
C.  472  (n). 

(c)  Truman  v.  Hirst,  1  T.  R.  40.     Bartlet  v.  Emery, 
Douglas,^  2  Slarkie's  C.  36.     Hedgley  v.  Holl,^  4  C.  &,  P.  104. 

id)  Ford  V.  Fothergill,  Peake's  C.  229;  1  Esp.  C.  211.  [  Wailing  v.  Toll,  9  Johns.  141 .  Angel  v.  M'Lellan, 
16  Mass.  Rep.  31.]  It  is  the  duty  of  a  tradesman  to  make  inquiries  from  the  parents;  if  tlie  infant  be  sup- 
plied with  necessaries  by  them,  the  tradesman  cannot  recover  for  those  which  he  has  supplied.  Cooke  v. 
Deaton,^  3  C.  &  P.  114.  Tlie  infant,  if  not  left  destitute  of  necessaries,  but  provided  with  such  as  his 
friends  think  it  proper  to  supply,  cannot  bind  himself  to  a  stranger,  even  for  such  things  as  might  otherwise 
be  deemed  to  be  necessaries.     Bainbridge  v.  Pickering,  2  Bl.  1325. 

(e)  Holmes  v.  Blogg,'^  1  Moore,  466;  2  Moore,  552;  8  Taunt.  508;  Wilmot's  Notes,  226,  n.;  and  per  Ld. 
Mansfield,  in  the  Earl  of  Buckinghamshire  v.  Drury,  ibid,  and  3  Brown's  P.  C.  492:  2  Eden's  C.  1. 

(/)  Madden  v.  White,2T.  R.  159. 

(g)   Wadsworih  v.  Gye,  1  Sid.  216;  Cro.  Eliz.  553;  Str.  1267;  1  Salk.  66, 

(h)  1  Hale's  P.  C.  20.     Secus  where  the  guardian  in  socage  is  in  possession.     R,  v.  Suiion,  5  N.  (fc  M.  353. 

(i)  In  the  Comm.  vol.  iv.  p.  22,  it  is  stated,  that  for  a  breach  of  the  peace,  riot,  battery,  or  the  like,  an 
infant  of  the  age  of  fourteen  is  answerable;  but  as  an  infant  under  the  age  of  fourteen  is  liable  to  suffer 
death  in  respect  of  a  capital  offence,  can  there  be  any  doubt  as  to  his  liability  to  suffer  imprisonment  for  a 
less  offence? 

(k)  Dalt,  J.,  c.  147.  A  child  under  ten  years  was  charged  with  stealing  a  small  quantity  of  coals;  the 
Judge  direclcd  the  jury  that  they  must  be  satisfied  that  the  party,  at  the  time  of  the  offence,  had  a  guilty 
knowledge  that  he  or  she  was  doing  wrong;  the  jury  acquitted  the  prisoner.     R.  v.  Owen,^  4  C.  &  P.  236. 


(A)  (See  State  v.  Mary  Doherty,  2  Tenn.  R.  88.) 

(I)  [An  infant  may  commit  treason,  and  thus  subject  his  estate  to  forfeiture.     Denn  v.  Banla,  1  Coxe's 
Rep.  226.) 


'Eng.  Com.  Law  Reps.  iii.  233.    2jd.  xix.  297.    3/(Z.  xiv.  232.    *Id.  iv.  189.    »/rf.  xix.  362. 
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be  convicted  and  suffer  death  (/)  (A).  But  in  all  cases  the  evidence  of 
malice  which  is  to  supply  age,  ought  to  be  strong  and  clear  beyond  all 
doubt  and  contradiction  (m). 

The  competency  of  an  infant  has  already  been  considered  (n).     It  is  ob-Compe- 
served  by  Sir  VV.  Blackstone  (o),  liiat  where  the  evidence  of  children  is^*^"'^^' 
admitted,  it  is  much  to  be  wished,  in  order  to  render  their  evidence  credible, 
that  there  should  be  some  concurrent  testimony  of  time,  place,  and  circum- 
stances.    Such  evidence  is  always  desirable  in  criminal  cases,  to  confirm  the 
testimony  of  an  adult  witness,  as  well  as  that  of  an  infant.     It  is,  in  many 
instances,  even  more  desirable  in  the  Ibrmer  than  in  the  latter  case,  where 
the  inexperience  and   simplicity  of  the  witness  render  subornation  very 
difficult.     By  the  stat.  9  G.  4,  c.  14,  s.  5,  no  action  shall  be  maintained  on  St.  9  G.  4, 
a  promise  or  ratification  after  full  age,  unless  it  be  in  writing,  signed  by  the^-  ^'^' 
party  to  be  charged. 

INFERIOR   COURT. 

A  RESTRICTION  that  no  action  sliall  be  brought  (otherwise  than  in  the 
inferior  jurisdiction),  in  respect  of  any  debt  under  40s.,  does  not  apply 
where  the  plainlifi'  declares  on  a  special  contract  for  the  selling  of  a  chattel 
of  the  plaintiflf  by  the  defendant,  the  claim  not  being  colourably  inserted  (p). 

INNKEEPER. 

The  general  rule  of  law  is,  that  an  innkeeper  is  bound  to  keep  the  goods 
of  his  guest,  who  resorts  to  his  house  aniino  hospitandi,  so  that  no  loss 
happen /;ro  defectu  hospitatoris  [q)  (B).     And,  therefore,  in  such  cases  two 
questions  *usually  arise:  1.  Whether  the  guest  came  to  the  inn  animo    *560 
hospitandi]  2dly.  As  to  the  fi\ct  that  the  goods  were  lost. 

(/)  Thus  a  g-irl  of  tliirteen  lias  been  burnt  for  killing  her  mistress;  and  one  boy  of  ten,  and  another  of 
nine  years  old,  who  had  killed  their  companions,  have  been  sentenced  to  death,  and  he  often  years  actually 
hanged,  because  it  appeared,  upon  their  trials,  that  one  hid  himself,  and  the  other  hid  the  body  he  had 
killed,  which  hiding  manifested  a  conscinusness  of  guilt,  and  a  discretion  to  discern  between  good  and  evil 
(1  Hale's  P.  C.  26,  27;  4  Comm.  24).  And  there  was  an  instance  in  the  last  century  but  one,  where  a  boy 
of  eight  years  old  was  tried  at  Abingdon  for  firing  two  barns;  and  it  appearing  that  he  had  malice,  revenge 
and  cunning,  he  was  found  guilty,  condemned,  and  hanged  accordingly  (Emlyn  on  Hale's  P.  C  25;  4 
Coinm.  24).  Thus  also,  in  modern  times,  a  boy  of  ten  years  old  was  convicted,  on  his  own  confession,  of 
murdering  his  bedfellow,  there  appearing  in  his  whole  behaviour  plain  tokens  of  a  mischievous  discretion; 
and  as  the  sparing  this  boy  merely  on  account  of  his  tender  years  might  be  of  dangerous  consequence  to  the 
public,  by  propagating  a  notion  that  children  might  commit  such  atrocious  crimes  with  impunity,  it  was 
unanimously  agreed  by  all  the  Judges  that  he  was  a  proper  subject  of  capital  punishment.     Fost.  72. 

{m)  4  Comm.  23,  24.  (n)  See  Index,  tit.  Witness. — Competency. 

(o)  4  Comm.  214. 

Ip)  Mansfield  v.  Brearcy,^  1  Ad.  &  Ell.  347.  As  to  the  mode  of  procuring  return  of  the  actual  proceed- 
ings, see  Salter  v.  Slade,^  1  Ad.  &  Ell.  60S.  And  see  as  to  a  plea  of  Court  of  Requests  Act,  France  v. 
Parry, ^  1  Ad.  &  Ell.  615. 

(9)  Per  Ld.  Ellenborough  in  Farnworth  v.  Packwood,'*  1  Starkie's  C.  251.  An  innkeeper  shall  be  charged 
if  there  be  a  default  in  him  or  his  servants  in  the  well  and  safe  keeping  of  his  guest's  goods  and  chattels 
within  his  common  inn,  for  the  innkeeper  is  bound  in  law  to  keep  them  safe  without  any  stealing,  and  it  is 
not  any  excuse  for  him  to  say  that  he  delivered  to  the  guest  the  key  of  the  chamber  in  which  he  is  lodged, 
and  that  he  left  the  chamber-door  open.  And  although  the  guest  doth  not  deliver  his  goods  to  the  innkeeper 
to  keep,  nor  acquaints  him  with  them,  yet  if  they  be  carried  away  or  stolen,  the  innkeeper  shall  be  charged; 
and  so,  although  they  who  stole  the  goods  shall  be  unknown.  But  if  the  guest's  servants,  or  he  who  comes, 
or  he  whom  he  desires  to  be  lodged  with  him,  steals  or  carries  away  his  goods,  the  innkeeper  shall  not  be 
charged,  for  here  the  fault  is  in  the  guest  to  have  such  companions  or  servants.  Calye^s  Case,  8  Rep.  33,  a.; 
and  see  Moore,  78,  pi.  207;  22  H.  6,  21,  b.;  11  H.  4,  45,  a.  b.;  42  Ed.  3,  11,  a.;  5  Mod.  543;  1  Roll.  Ab.  4; 
10  H.  7,  26.  Spencer  v.  Spencer,  Dyer,  266.  East  India  Company  v.  Pullen,  2  Str.  690.  Com.  Dig.  Action 
against  a  common  Carrier,  C.  1;  Cro.  Eliz.  285;  Sulk.  18. 

(A)  (An  infant  under  the  age  of  fourteen  may  be  convicted  and  punished  for  an  assault  with  an  intent  to 
commit  a  rape,  although  the  law  presumes  him  incapable  of  executing  such  intent.  Commonwealth  v.  Green, 
2  Pick.  380.) 

(B)  (But  an  innkeeper  is  not  bound  to  entertain  the  agent  of  a  rival  inn  who  seeks  to  decoy  away  his 
customers.     Jencks  v.  Colman,  2  Sumner,  C.  C.  R.  321.) 
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The  plaintiff  must  prove,  in  the  first  place,  that  he  was  received  as  a  guest 
at  the  inn  (r).  AUhough  the  innkeeper  refuse  to  take  charge  of  the 
plaintiff's  goods  till  a  future  day,  on  request  to  do  so,  still  if  the  plaintiff 
remain  as  a  guest,  and  the  goods  are  stolen,  the  innkeeper  is  liable  {s). 

A  house  of  entertainment  in  London,  where  beds  and  provisions  are  fur- 
nished, though  not  frequented  by  coacfies,  and  destitute  of  stables,  is  an  inn, 
the  keeper  of  which  is  subject  to  the  common-law  liability  (i). 

The  plaintiff  may  sue  if  his  goods  were  lost,  although  his  servant  (u)  or 
his  friend  having  the  custody  of  his  goods  was  the  guest  (x). 

In  the  next  place,  he  must  prove  the  loss  and  value  of  the  goods  (A). 
Defence.        The  defendant  may  show  in  defence  that  he  never  received  the  plaintiff 
as  a  guest,  but  refused  (y). 

In  the  next  place,  although  the  plaintiff  prove  a  prima  facie  case,  yet  the 
defendant  may  show  that  the  plaintiff  himself  conduced  to  the  loss. 

If  a  guest  contract  for  the  exclusive  use  of  a  room,  to  be  used  as  a  shop, 
and  take  the  key,  he  discharges  the  landlord  (z).  If,  indeed,  the  landlord 
himself  afterwards  take  the  key,  the  onus  of  safe  custody  again  devolves 

(r)  Bennett  v.  Meller,  5  T.  R.  273;  Bird  v.  Bird,  1  And.  2i). 

(s)  Bennett  v.  Meller,  5  T.  R.  273.  So  if  on  a  fair  day  he  place  the  gig  of  plaintiff  with  others  as  usual 
in  a  public  street.     Jones  v.  Tyler,^  1  Ad.  &  Ell.  522. 

(0   Thompson  v.  Lacy,^  3  B.  &  A.  283. 

(u)  Beedle  v.  Morris,  innkeeper  of  Dunchurch,  Cro.  J.  224,  Coke's  Ent.  347.  So  under  the  St.  of  Win- 
ton,  where  the  servant  was  robbed,  either  the  master  or  servant  might  have  maintained  the  action  against 
the  hundred. 

(x)  Yel.  162.  He  is  responsible  for  money  belonging  to  his  guest.  Kent  v.  Shuckhard,^  2  B.  &  Ad.  803. 
Dorman  v.  Jenkins,  4N.  &  M.  170.  A  traveller  desired  part  of  his  luggage  to  be  taken  into  the  commer- 
cial room  of  the  inn,  which  but  for  such  order  would,  by  the  usage  of  the  house,  have  been  carried  with  the 
rest  into  his  bed-room;  the  innkeeper  is  nevertheless  ansvvernble  for  the  loss  of  it.  Richmond  v.  Stnith,*  8 
B.  &  C.  9;  and  2  M-  &Ry.  235.  A  tavern-keeper  had  a  room  for  a  public  entertainment  of  music,  to  which 
persons  were  admitted  at  2d.  a  head,  without  a  license  under  25  Geo.  2,  c.  36;  he  is  liable  to  the  penalty, 
whether  he  received  it  for  his  own  benefit  or  for  others,  and  however  respectable  the  persons  frequenting  it 
might  be;  the  13th  sect,  applies  to  common  informers.     Green  v.  Botheroyde,^  3  C.  &  P.  471. 

(v)    While  V. ,  Dyer,  158.     The  Court  held  that  if  one  come  to  an  inn,  and  the  host  say  that  his 

house  is  full  of  guests,  and  docs  not  admit  him,  and  the  traveller  says  that  he  will  make  shift  among  the 
other  guests,  the  landlord  shall  not  be  charged,  because  he  refused  cover,  although  the  cause  of  refusal  was 
false,  for  the  plaintiff  may  have  his  action  for  so  refusing;  and  it  was  held  that  these  facts  were  good  evi- 
dence, on  issue  joined  on  a  plea  by  the  landlord  that  the  goods  were  taken  without  his  default. 

(z)  Farnworth  v.  Packwood,^  1  Starkie's  C.  249.  Burgess  v.  Clements,  lb.  251,  in  the  note.  The  plaintiff, 
in  the  case  of  Burgess  v.  Clements,''  1  Starkie's  C.  251,  requested  to  have  a  private  room  to  exhibit  his 
goods,  and  receive  his  customers.  The  landlady  showed  him  into  a  private  room,  gave  him  the  key,  and 
advised  him  to  lock  the  door.  The  loss  happened  at  night;  the  plaintiff  had  a  candle  in  the  room,  but  the 
curtains  of  the  widows  were  down.  When  the  defendant's  son  left  him  he  was  packing  up  the  goods,  and 
had  been  out  two  hours  before  the  loss  was  discovered.  When  he  went  out  he  was  not  sure  that  he  had  even 
shut  the  door  after  him;  the  key  was  found  in  it.  The  defendant  went  into  the  room  after  the  plaintiff  went 
out,  and  found  the  candle  burning.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  plaintiff  had 
not,  by  his  careless  and  negligent  conduct,  discharged  the  defendant  from  his  common-law  responsibility. 
The  jury  found  for  the  defendant,  and  the  Court  of  K.  B,  affirmed  the  verdict;  4  M.  &  S.  306. 

(A)  (An  innkeeper  is  liable  for  whatever  is  deposited  in  his  house,  but  if  the  trust  of  the  depositor  is  re- 
posed in  another  person  living  in  the  house,  the  ease  is  taken  out  of  the  general  rule.  Sneider  v.  Geiss,  1 
Yeates,  34.  Quintan  v.  Courtney,  1  Hayw.  40.  But  he  is  not  liable  in  trover  for  property  intrusted  to  him, 
unless  an  actual  conversion  be  sliown;  a  demand  and  refusal  is  not  sufficient  evidence  of  a  conversion,  unless 
at  the  time  of  the  demand  the  goods  were  in  his  possession  or  under  his  control.  Hallenbake  v.  Fish,  8 
Wend.  547.  Pool  v.  Adkisson,  1  Dana,  120.  So  he  may  show  that  the  guest  was  admitted  upon  terms, 
the  inn  being  full.  Quintan  v.  Courtney,  supra.)  An  innkeeper  is  responsible  for  the  safe  keeping  of  a  load 
of  goods  belonging  to  a  traveller  who  stops  at  his  inn  for  the  night,  if  the  carriage  containing  the  goods  be 
deposited  in  a  place  designated  by  the  servant  of  the  innkeper,  although  such  place  be  an  open  unenclosed 
space  near  the  public  highway.  Piper  v.  Manny,  21  Wend.  282.  Where  a  .sleigii  loaded  with  wheat,  &c. 
was  put  by  the  guest  into  an  outhouse  appurtenant  to  the  inn,  where  loads  of  that  description  were  usually 
received,  and  the  grain,  was  stolen  during  the  night  the  innkeeper  was  held  responsible  for  the  loss.  Chute 
v.  Wiggins,  14  John.  R.  175.     See  also  Piatt  v.  Hibbard,  7  Cow.  497.) 
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*npon  the  landlord  («).  Such  a  case  diflers  materially  from  Caley's 
Case  (b,  ) where  the  landlord  gave  the  guest  the  key  of  the  room;  but  it 
was  to  be  occupied  merely  as  a  lodging-room,  and  not  for  any  aliene  pur- 
pose (c). 

Where  it  appeared  that  the  plaintiff,  being  a  guest  at  an  inn,  had  depo- 
sited his  pocket-book,  containing  bills  of  exchange  and  bank-notes,  on  the 
chimney-piece  of  his  bed-room,  and  had  left  the  book  there  so  exposed, 
the  learned  Judge  directed  the  plaintiff  to  be  nonsuited,  on  the  ground  that 
he  had  been  guilty  of  gross  negligence  in  leaving  valuable  property  so 
exposed  (d). 

In  an  action  of  trover  for  goods,  the  defendant  may  justify  in  evidence, 
as  an  innkeeper  having  a  lien  on  them  for  the  payment  of  the  bill  of  the 
guest  (e.)  But  it  is  otherwise  if  the  innkeeper  receive  a  horse  under  a  spe- 
cial agreement  at  so  much  per  week,  so  long  as  he  continues  at  pasture  (/). 

A  landlord  cannot  insist  on  a  lien  on  the  horse  of  .^.  which  has  been  left 
at  the  inn  by  B.  who  has  wrongfully  seized  it,  if  the  landlord  knew,  at  the 
time  of  receiving  the  horse,  that  ^.  was  a  wrong-doer,  for  by  so  doing  he 
made  himself  a  party  to  the  wrongful  act  of  .,^.  (^)  (A). 

INSOLVENT. 

By  the  stat.  7  G.  4,  c.  57,  s.  16,  the  provisional  assignee  appointed  under  Title  of 
the  Act  may  sue  in  his  own  name,  if  the  Court  shall  so  order  (A),  for  the  assignee, 
recovering,  obtaining  and  enforcing  of  any  estates,  debts,  effects  or  rights 
of  any  such  prisoner;  and  in  the  case  of  the  resignation  or  removal  from 
office  of  such  assignee,  or  of  his  death,  all  the  real  and  personal  estate, 
&c.  vested  in  or  possessed  by  such  provisional  assignee,  shall  vest  in  his 
successor  iu  office  to  be  appointed  by  the  Court.  And  by  sec.  38,  upon 
the  appointment  of  a  new  assignee  by  the  Court,  all  the  estates,  effects, 
rights  and  powers  of  such  prisoner,  vested  in  any  such  former  assignee, 

(a)  Ibid,  (6)  8  Co.  65. 

(c)  See  the  observations  of  Le  Blanc,  J.,  in  Farnworth  v.  Packwood,^  1  Starkie's  C.  253. 

(d)  Cor.  Hullock,  B.,  Lancaster  Lent  Assizes,  1827. 

(e)  Thompson  v.  Lacy,^3  B.  (So  A  283;  Supra,  560;  2  Show.  16L  It  has  even  been  said  that  an  innkeeper 
may  sell  a  horse  brought  to  the  inn,  and  left  there  without  any  special  agreement,  when  his  keep  amounts  to 
his  value,  upon  a  reasonable  appraisement.  Per  Popham,  C.  J.,  Yelv.  67.  But  in  Jones  v.  Pearle,  Sir.  556, 
it  was  held  that  an  innkeeper  could  not  in  such  case  sell  the  horse  except  in  the  city  of  London. 

(/)  Chapman  v.  Allen,  Cro.  Car.  27 L 

(0-)  Johnson  v.  Hill,^  3  Starkie's  C.  172. 

{h)  The  Court  refused  after  verdict  to  stay  proceedings  in  an  action  by  the  provisional  assignee,  on  the 
ground  that  the  plaintiff  had  not  proved  that  he  was  authorized  by  the  major  part  of  the  creditors  to  bring 
the  action,  and  that  he  brought  it  with  the  approbation  of  the  Insolvent  Court,  pursuant  to  1  G.  4.  c.  119, 
and  3G.  4,  c.  123.  The  proper  course,  if  the  action  were  improper,  was  by  application  to  that  Court,  which 
might  restrain  the  plaintiff  from  proceeding  any  further.  Doe  d.  Spencer  v.  Clark,*  3  Bing.  370.  But  in  the 
case  of  Allison  v.  Rayner,^  7  B.  &  C.  441,  in  an  action  brought  by  an  attorney  against  the  assignee  of  an 
insolvent's  estate,  for  the  costs  of  an  action  prosecuted  by  the  attorney  on  the  retainer  of  the  assignee,  it  was 
held  to  be  incumbent  on  the  plaintiff  to  prove  that  the  consent  of  the  creditors,  and  the  approbation  of  one 
of  the  commissioners  of  the  Insolvent  Court  had  been  obtained,  or  at  least  that  he  had  informed  his  client 
that  such  consent  was  necessary. 

(A)  (The  law  makes  it  the  duty  of  innkeepers  to  receive  and  feed  the  horses  of  travellers,  and  gives  them 
liens,  by  virtue  of  which  a  landlord  may  refuse  to  redeliver  a  guest's  horse,  till  his  reasonable  charge  for 
keeping  him  is  paid;  and  though  a  guest  departs  and  leaves  his  horse,  the  lien  and  right  of  detainer,  for  past 
and  accruing  expenses,  continues  and  this  lien  will  prevail  (unless  there  was  some  ground  for  suspicion,  that 
would  justify  a  refusal  to  receive  the  horse)  against  all  claimants — even  against  the  true  owner,  when  the 
horse  had  been  stolen  and  brought  to  the  inn  by  the  thief  Black  v.  Brennan,  5  Dana,  311.  But  this  privi- 
lege  of  detainer  is  confined  to  regular  innkeepers,  who  are  bound  to  receive  guests.  Carlisle  v.  Quattlebaum, 
2  Bailey,  452. 
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shall  be  vested  in  such  new  assignee;  and  proof  of  such  removal  and 
appointment,  entered  of  record,  shall  be  received  by  such  certified  copy- 
thereof  as  is  thereinbefore  directed  to  be  received  as  proof  of  assignments 
under  tlie  Act  (i). 

By  the  same  statute,  s.  19,  it  is  enacted,  that  every  conveyance  and 
*562  ^assignment  (by  the  petitioning  insolvent)  to  the  provisional  assignee,  and 
a  counterpart  of  every  such  conveyance  and  assignment,  by  such  provi- 
sional assignee  to  such  other  assignee  or  assignees,  shall  be  filed  of  record 
in  the  said  Court;  and  a  copy  of  any  such  record  made  upon  parchment, 
and  purporting  to  have  the  certificate  of  the  provisional  assignee  of  the 
said  Court,  or  his  deputy  appointed  for  that  purpose,  endorsed  thereon,  and 
to  be  sealed  with  the  seal  of  the  said  Court,  shall  be  recognized  and  re- 
ceived as  sufficient  evidence  of  such  conveyance  and  assignment,  and  of 
the  title  of  the  provisional  and  other  assignee  or  assignees  under  the  same, 
in  all  courts,  and  before  commissioners  of  bankrupt  and  justices  of  the 
peace,  to  all  intents  and  purposes,  without  any  proof  whatever  given  of 
the  same,  or  of  any  other  proceedings  in  the  said  Court  in  the  matter  of 
the  said  prisoner's  petition  (j). 
Proof  of  By  the  stat.  7  G.  4,  c.  57,  s.  76,  a  copy  of  the  petition,  schedule,  order 
proceed-  ^^^^  other  Orders  (k)  and  proceedings,  purporting  to  be  signed  by  the  officer 
in  whose  custody  the  same  shall  be,  or  his  deputy,  certifying  the  same  to 
be  a  true  copy  of  such  petition,  &c.  and  sealed  with  the  seal  of  the  said 
Conrt,  shall  be  at  all  times  admitted  in  all  Courts  whatever,  and  before 
commissioners  of  bankrupt  and  justices  of  the  peace,  as  sufficient  evidence 
of  the  same,  without  any  proof  whatever  given  of  the  same,  further  than 
that  the  same  is  sealed  with  the  seal  of  the  Court  as  aforesaid  (/). 

Under  sec.  19  of  the  7  Geo.  4,  an  assignee,  in  order  to  prove  his  title, 
is  not  bound  to  show  the  petition,  but  the  order  of  discharge  and  certified 
copies  of  the  assignment  to  the  provisional  assignee  and  to  himself,  are 
sufficient  (m). 

The  assignees  of  an  insolvent  cannot  recover  by  action  property  which 

(i)  Under  sec.  11,  the  copyhold  vests  without  any  entry  on  the  roll.     Doe  v.  Glenjield,  1  Bing.  N.  C.  729. 

Ij)  See  Doe  v.  Land,i  4  D.  &.  R.  509. 

{k)  It  has  been  said  that  a  parol  admission  of  the  fact  of  discharge  of  an  insolvent,  made  by  the  opposite 
party,  is  not  evidence  of  tlie  fact  vvitiiout  proof  of  tlie  order.     Scott  v.  Clare,  3  Camp.  236. 

(I)  Certified  copies,  although  made  evidence  for  the  insolvent  or  his  creditors,  {semble)  are,  it  has  been 
held,  not  so  for  other  persons,  nor  against  him;  but  if  the  original  schedule  and  his  handwriting  thereto  be 
proved,  it  would  be  evidence  against  him.  Nicholls  v.  Dowries,^  4  C.  &  P.  330.  The  stat.  7  Geo.  4,  c.  57,  s. 
76,  docs  not  preclude  a  party  from  giving  the  original  docutnent  in  evidence.  Northam  v.  Latouche,^  4  C. 
&.  P.  145.  The  Insolvent  Act  requiring  that  the  petition  shall  be  subscribed  by  the  prisoner  and  filed,  and  a 
certified  copy  admitted  as  legal  evidence,  it  must  be  presumed  to  have  been  regularly  done,  and  such  copy  is 
therefore  a  sufficient  proof  of  an  allegation,  in  a  declaration  for  a  libel,  that  a  petition  subscribed  by  the  plain- 
tiff as  such  prisoner  has  been  duly  filed,  &c.  Gould  v.  Hulmei'SC.  &.  P.  625.  Where  the  copy' of  the  pro- 
visional assignment,  under  1  Geo.  4,  c.  119,  s.  7,  was  produced  from  the  Insolvent  Court,  and  offered  in  evi- 
dence under  7  Geo.  4,  c.  57,  s.  76;  held  admissible,  and  that  it  was  not  necessary  to  go  on  to  show  that  the 
proceedings  under  the  fjrmer  Act  were  complete,  and  the  prisoner  discharged,  Doe  v.  Hardyfi  6  Ad.  &  Eli. 
335;  Doe  v.  Evans,  1  C.  &  M.  450. 

(»<)  Delajield  v.  Freeman,^  6  Bing.  294.  The  assignment  to  the  provisional  assignee  gives  him  a  right  to 
sue,  and  the  7  Geo.  4,  c.  57,  s.  16,  is  only  affirmative,  and  it  is  not  essential  that  he  should  previously  obtain 
the  order  of  the  Court  for  that  purpose.  Dance  v.  Wyutt,''  6  Bing.  486.  And  see  Doe  d.  Clark  v.  Spencer,^ 
3  Bing.  203,  The  assignment  by  the  provisional  assignee  of  an  insolvent,  does  not  vest  a  lease  absolutely, 
until  the  assignee  has  done  some  unequivocal  act  to  signify  his  assent;  where  the  jury  negatived  any  such 
act,  and  also  found  that  he  had  not  retained  the  lease  an  unreasonable  time  in  order  to  ascertain  whether  it 
would  prove  beneficial  to  liie  creditors  to  accept  it,  held  that  he  was  not  liable  to  the  covenants.  In  this 
respect,  he  stands  in  the  same  situation  as  the  assignees  of  a  bankrupt.  Lindsay  v.  Limheri,^  12  Moore,  209. 
And  see  Turner  v.  Richardson,  7  East,  335.  The  57th  clause  does  not  apply  to  the  copy  of  an  assignment 
where  the  insolvent  and  his  effects  have  been  assigned  under  the  stat.  53  G.  2,  c.  102.  Doe  v.  Sellon^o  6  Ad. 
&  Ell.  328. 
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accrues  to  the  insolvent  after  his  discharge,  but  must,  under  the  statute, 
apply  to  the  Insolvent  Debtors  Court  to  issue  execution  on  the  judgment 
^entered  up  in  their  names  against  the  insolvent  (w).  But  where  money  *563 
was  due  to  the  insolvent  previous  to  his  discharge  in  respect  of  the  sale  by 
him  of  an  equitable  estate,  and  the  money  was,  after  the  discharge,  re- 
ceived by  the  insolvent's  agent,  it  was  held  that  the  assignee  was  entitled 
to  recover  (o);  subject,  however,  to  a  lien  on  the  part  of  the  defendant, 
created  by  the  insolvent's  contract  with  him  when  the  insolvent  was  siii 
Juris  (p). 

To  constitute  a  voluntary  payment  under  the  7  Geo.  4,  c.  57,  s.  32,  it  Voluntary 
must  be  a  payment  with  knowledge  of  the  insolvency,  and  also  made  volun-pay'"cnt. 
tarily:  where  the  plaintitf,  an  attorney,  defending  actions  ibr  the  insolvent, 
had  refused  to  go  on  unless  money  were  furnished  to  him,  and  20/.  had 
been  paid  him  for  the  purpose,  a  sum  exceeding  the  costs  in  the  action,  the 
Judge  directed  the  jury  that  it  was  not  a  voluntary  payment  (q). 

By  sec.  46,  the  Court  is  authorized,  on  the  prisoner's  swearing  to  the  Proof  of 
truth  of  his  petition  and  schedule,  and  executing  a  warrant  of  attorney  as  discharge, 
directed  by  the  Act,  to  adjudge  that  the  prisoner  (r)  shall  be  discharged  (s) 
as  to  the  several  debts  or  sums  of  money  due  or  claimed  to  be  due  at  the 
time  of  filing  such  prisoner's  petition,  from  such  prisoner  to  the  several  per- 
sons named  in  his  schedule  as  creuitors,  or  claiming  to  be  creditors,  for  the 
same  respectively,  or  for  which  such  persons  shall  have  given  credit  to 
such  prisoner  before  the  time  of  filing  such  petition  and  which  were  not 
then  payable,  and  as  to  the  claims  of  all  other  persons  not  known  to  such 
prisoners  at  the  time  of  adjudication,  who  may  be  indorsees  or  holders  of 
any  negotiable  security  set  forth  in  such  schedule  (t). 

The  schedule  (u)  is  the  test  of  discharge  from  a  particular  debt;  but  a 

(n)  Hepper  v.  Marshal,^  2  Bingh.  372;  and  per  Best,  C.  J.  in  Twiss  v.  W/iilefl  3  Bingli.  486,  under  tlie 
stat.  I  G.  4,  c.  119,  The  assignment  under  the  st.  7  G.  4,  c.  57,  s.  11,  extends  to  all  the  estate,  debts,  &c. 
to  which  he  shall  be  entitled  previous  to  his  final  discharge.  It  was  held  under  the  stat.  41  G.  3,  c.  70,  thai 
the  title  of  the  aspignee  had  no  relation  to  the  time  when  the  estate  vested  in  the  clerk  of  the  peace.  Doe\. 
Telling,  2  East,  251. 

(o)  Twiss  V.  Whiles  3  Bing.  486.  (p)  Ibid. 

(7)  Troup  V.  Brooks,^  4  C.  &  P.  320.  Under  the  stat.  7  Geo.  4,  c.  57,  s.  32,  the  payment  of  a  debt  to  a 
creditor  by  an  insolvent  within  three  months  before  his  imprisonment  is  included,  and  therefore  void.  Her- 
bert V.  Wilcox,'^  6  Bing.  203. 

(r)  A  party  in  custody  under  an  attachment  for  contempt  for  non-pnyment  of  costs,  and  under  the  crimi- 
nal  jurisdiction,  held,  not  "  a  person  in  execution  under  a  judgment"  within  the  provisions  of  48  G.  3,  c. 
123.     R.  V.  Clifford,^  8  D.  &  Ry.  58. 

(s)  Under  the  7  G.  4,  c.  57,  s.  54,  the  Court  is  to  issue  a  warrant  to  the  gaoler  for  the  insolvent's  discharge. 
Under  the  stat.  53  G.  3,  c.  102,  s.  10,  the  order  of  Court  delivered  to  the  gaoler,  was  evidence  of  the  discharge. 
Neall  V.  Isaacs  e  4  B.  &  C.  335. 

(/)  By  sec.  53,  such  disciiarge  extends  to  process  for  contempts  in  non-payment  of  costs  and  expenses,  and 
also  to  costs  of  actions  by  creditors,  incurred  by  the  prisoner  previous  to  the  filing  of  his  schedule.  By  sec. 
52,  such  discharge  extends  to  sums  payable  by  way  of  annuity. 

((/)  An  insolvent  who  inserts  in  the  schedule  the  name  of  the  holder  of  a  bill  of  exchange  on  which  he  is 
liable,  or  gives  such  other  description  as  the  statute  requires,  is  discharged  as  to  all  parties  to  the  bill 
though  not  named  in  the  schedule,  and  also  as  to  tiie  original  debt.  Boydell  v.  Chanipneys,  2  M.  &  VV.  433. 
Wliere  llie  defendant  was  sued  as  joint  maker  of  a  promissory  note  for  14/.,  after  being  discharged  under 
the  Insolvent  Act,  having  given  no  notice  to  the  plaintiff,  but  in  his  schedule  having  stated  that  he  had 
accepted  several  bills  for  M.  the  other  joint  maker,  on  which  tiie  plaintiff  had  a  claim  against  him  to  the 
amount  of  IS/.;  held  that  if  the  defendant  knew  that  the  note  was  payable  to  the  plaintiff,  notice  should  have 
been  given  to  him,  but  if  the  jury  thought  he  did  not  know  it,  the  body  of  the  note  being  in  the  hand-writing 
of  M.,  it  was  not  necessarj'.  Sharpe  v.  G(/e,'  4  C.  &  P.  311.  Where  the  acceptor  of  a  bill,  an  insolvent, 
described  the  bill  in  his  scliedule  correctly  as  to  parties,  date  and  amount,  but  misdescribed  tlie  parties  in 
whose  hands  it  then  was,  tiiere  being  some  evidence  to  show  tliat  he  knew  the  true  holder,  held  that  it 
was  properly  a  question  for  the  jury  to  say  whether  he  did  so  or  not.  Levy  v.  Dolbell,^  1  M.  &  M.  202'. 
Under  the  sl.it.  7  Geo.  4,  c.  57,  the  defendant  is  discharged  as  to  claims  on  bills  if  it  appear  that  at  the  time 
of  making  out  his  schedule  he  did  not  know  the  holder;  secus  if  he  had  been  once  informed,  although  he 

»Eng.  Com.  Law  Reps.  ix.  437.    ^Id.  xiii.  61.    Hd.  xix.  404.    4/d.  xix.  56.    Ud.  xi.  457.    ^Id.  x.  350. 

7/rf.  xix.  402.    »Id.  xxii.  292. 
VOL.  II.  74 


'564  INSOLVENT. 


*misdescription  of  the  debt  in  the  schedule  will  not  be  material  when  it 
was  not  intended  to  mislead,  and  could  not  have  misled  the  creditor  (a?); 
such  discharge  will  not  extend  to  the  whole  debt,  if  the  whole  be  not  speci- 
fied in  the  schedule  {y).  In  an  action  by  an  insolvent  after  his  discharge, 
the  creditor  is  entitled  to  set  off  the  difference  between  the  amount  really 
due  and  that  specified  in  the  schedule  (z). 

By  sec.  61,  no  writ  oi  fieri  facias  or  elegit  shall  issue  on  any  judgment 
obtained  against  such  prisoner  (after  an  adjudication  of  discharge)  for  any 
debt  or  sum  of  money  with  respect  to  which  such  person  shall  have  so 
become  entitled  («)  to  his  discharge;  nor  in  any  action  upon  any  new  con- 
tract, or  security  for  payment  thereof,  except  upon  the  judgment  entered 
np  according  to  the  Act;  and  that  if  any  such  suit  or  action,  &c.  be  brought, 
he  may  plead  generally  that  he  was  duly  discharged  according  to  the  Act 
by  an  order  of  adjudication,  and  that  such  order  remains  in  force;  to  which 
the  plaintiff  may  apply  either  generally,  and  deny  the  matters  so  pleaded, 
or  specially,  as  he  might  have  replied  had  the  discharge  been  pleaded  spe- 
cially [b). 

Where  in  an  action  against  an  insolvent  the  question  is,  whether  the  debt 
in  respect  of  which  he  claims  to  have  been  discharged  has  been  stated  in 
the  schedule,  the  identity  of  the  debt,  where  a  doubt  exists,  is  a  question  of 
fact  for  the  jury  (c). 
*565  *An  insolvent  is  liable  to  repay  to  a  surety  the  arrears  of  an  annuity 
which  he  had  been  called  upon  to  pay  after  the  discharge  of  the  princi- 
pal {d). 

might  have  forgotten  it.  Lewis  v.  Mason,^  4  C.  &  P.  322.  The  insolvent  after  his  dischargee  signs  a  bill  for 
the  old  debt,  which  is  indorsed  to  the  plaintiff  for  full  value;  in  order  to  entitle  the  plaintiff  to  recover,  the 
jury  must  be  satisfied  he  took  it  bona  fide,  and  without  being  conscious  of  the  latent  defect  and  for  his  own 
purposes.  Northam  v.  Latouche^  4  C.  &.  P.  140.  On  a  general  plea  of  discharge,  under  the  Insolvent  Act, 
and  replication,  denying  the  discharge,  the  filing  of  the  petition  not  being  in  issue,  need  not  be  proved. 
Andrews  v.  Pledger  ^  4  C.  &  P.  174. 

(x)  Wood  V.  Jowetti  4  B.  &  C.  20. 

(y)  Taylor  v.  Buchanan,^  4  B.  &  C.  419.  If,  being  indebted  to  a  party  in  two  sums, he  insert  one  only  in 
his  schedule,  he  is  not  discharged  as  to  the  other.     Tyers  v.  Slunt,  7  Sc.  349. 

(z)  Ibid. 

(a)  Where  the  suretj'  to  an  annuity  bond,  become  insolvent,  inserted  the  bond  in  his  schedule,  held,  that 
under  1  G.  4,  c.  114,  s.  10,  he  could  not  be  arrested  for  subsequent  arrears.  Collins  v.  Lightfoot,^  5  B.  &Cr. 
K.  B.  581;  and  8  D.  &  R.  339.  Sec.  61  is  confined  to  debts  due  from  the  insolvent  at  the  lime  of  his  impri- 
sonment; where,  therefore,  at  that  time,  a  liability  only  existed  to  a  claim  for  unascertained  damages,  as 
-upon  a  judgment  by  defiiult  in  an  action,  although  commenced  prior  to  his  imprisonment;  held,  that  he  might 
be  taken  in  execution  for  the  damages  when  assessed  upon  the  writ  of  inquiry.  Wilmer  v.  While,''  6  Bing. 
291, 

(6)  As  to  proof  of  discharge  under  former  Insolvent  Acts,  see  Nenle  v.  Isaacs,  4  B.  &  C.  335;  6  D.  &R.  464. 

(c)  Where  on  a  plea  of  discharge  under  an  Insolvent  Act,  in  an  action  on  a  bill  of  exchange,  it  appeared 
that  there  were  no  other  outstanding  bills  of  like  date  or  amount,  but  the  names  of  the  drawer  and  acceptor 
in  the  schedule  were  transposed;  the  Judge  left  it  to  the  jury  to  say  if  they  thought  the  bill  declared  on,  and 
that  intcndf.d  to  be  described  in  the  schedule,  were  the  same,  and  if  so,  whether  the  mis-description  was 
intended  to  deceive  or  mislead  the  holder,  and  likely  to  produce  that  effect.  Nias  v.  Nicholson,^  1  Ry.  & 
M.  C.  323.  Where  the  insolvent  stated  in  his  schedule  a  debt  to  A.  for  goods  sold,  and  for  which  he  had 
accepted  a  bill  drawn  by  A.  for  the  amount;  held  a  sufficient  description  within  1  G.  4,  c.  119,  s.  6,  although 
the  bill  at  the  time  had  been  indorsed  to  another,  the  insolvent  being  ignorant  of  that  fact;  the  Act  only 
requiring  the  statement  of  his  debts  to  be  made  according  to  the  party's  "knowledge  or  belief"  Reeves  v. 
Lambert,^  4  B.  &  C.  214,  Where  the  insolvent  had  ordered  coals  of  ^.  B.  residing  at  N.,  but  the  invoice 
made  out  in  the  name  of  the  A.  Coal  Co.,  and  in  his  schedule  he  had  stated  the  debt  as  due  to  A.  B.  of  N. 
for  coals,  and  that  the  latter  held  notes  in  respect  thereof,  which  were  the  subject  of  the  subsequent  action; 
held,  that  it  was  a  sufficient  description  of  the  debt  under  the  1  G.  4,  c,  119,  s.  6,  there  being  no  evidence 
of  any  intention  to  mislead,  and  the  mode  of  describing  the  debt  being  calculated  to  notify  to  the  plaintifTa 
the  particular  debt  in  question.  Forman  v.  Drew,^°  4.  B.  &  C.  15.  A  surety  in  an  annuity  bond  was  held  to 
be  protected  by  his  discharge,  under  the  stat.  I  G.  4,  c,  119,  from  arrest  for  future  arrears.  Collins  v.  Light- 
/oo<,"4B.  &C.581. 

(c/)  Abbott  v.  Bruere,  5  Bing.  8. 
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A  party,  after  his  discharge  under  an  Insolvent  Act,  will  be  liable  on  a  Liability 
new  agreement  to  pay  the  same  debt  (e).  °"  "'^.w 

An  Insolvent  Court  has  no  jurisdiction  to  inquire  whether  an  acceptance, P'^°'"'^^' 
on  which  the  party  was  charged  in  execution,  was  a  forgery  (/").    His  not  Action  by. 
putting  a  debt  due  to  him  in  his  schedule  is,  it  is  said,  conchisive  against 
him  in  an  action  to  recover  it  (g).     An  insolvent  cannot,  after  taking  the 
benefit  of  the  Act,  carry  on  a  suit  commenced  before  he  took  the  benefit 
of  the  Act  for  the  benefit  of  his  creditors  (h). 

An  assignment  by  an  insolvent  is  void  if  made  with  the  intention  of 
petitioning  the  Court  for  his  discharge,  although  made  three  months  before 
the  imprisonment  (i). 

INSPECTION. 

With  respect  to  the  granting  an  inspection  or  copy  of  an  instrument, 
preparatory  to  the  trial,  the  application  is  made  either,  1st,  against  a  party, 
or,  2dly,  against  a  third  person. 

The  general  rule  as  to  parties  is,  that  a  party  shall  not  be  compelled  to  Rule  as  to 
produce  evidence  against  himself  (j).     And,  therefore,  where  a  plaintiff  parties. 
*moved  to  be  allowed  to  inspect  and  take  a  copy  of  a  writ  in  the  possession     *566 
of  the  defendant,  late  sheriff  of  Ciiester,  to  enable  him  to  frame  his  decla-  inspection, 
ration,  the  Court  refused  the  application  (k).     But  if  the  plaintiff  be  either  when  al- 
an  actual  party,  or  a  party  in  interest  to  an  instrument  in  the  defendant's  ^^^^ 
possession,  the  Court  will,  if  it  be  necessary,  compel  the  production  of  it  in 
order  to  be  stamped,  or  tliat  a  copy  may  be  taken,  although  the  interest  of 
the  party  does  not  appear,  except  by  his  own  declaration,  by  which  he 
claims  an  interest.     In  order,  however,  to  obtain  this  rule  the  applicant 

(e)  Siceenie  v.  Sharpe,^  4  Bingr.  37. 

(/)  Rice  V.  Lee  2  9  Moore,  593.  (g)  NichoUs  v.  Downes,^  4  C.  &  P.  330. 

(h)  Swann  v.  Sutton,  2  P.  &  D.  535,  and  see  Minchin  v.  Hart*  I  Chitty's  R.  215. 

(i)  Beckie  v.  Smith,  2  M.  &  W.  191,  and  see  Atkinson  v.  Brindall,^  2  Bing.  N.  C.  225;  Morgan  v.  Brund- 
rett,^  5  B.  &  Ad.  297;  Doe  v.  Gilletf,  2  C.  M.  &.  R.  579.  Where  several  executions  being  in  at  the  same 
time  on  the  insolvent's  goods,  wbicli,  with  the  landlord's  claim,  and  for  taxes,  &c.,  would  more  than  have 
absorbed  the  whole  property,  tiie  insolvent  consented  to  a  proposal  to  assign  over  the  whole  of  his  property  to 
the  defendants,  one  the  landlady,  and  the  other  one  of  the  execution  creditors,  for  the  benefit  of  all  his  ere- 
ditors,  the  defendants  to  pay  off  the  execution  creditors,  and  carry  on  the  business  to  a  certain  time,  whereby 
a  surplus  would  be  realized;  held,  that  the  assignment  was  not  to  be  deemed  voluntary  and  fraudulent  within 
the  Insolvent  Acts,  and  that  there  was  a  sufficient  consideration  from  the  defendants.  Knight  v.  Ferguson, 
5  M.  &,  W.  389. 

ij)  See  the  observations  of  Abbott,  L.  C.  J.,  in  The  King  v.  Sheriff  of  Chester,i  1  Chitty's  R.  476.  In 
trover  for  goods  detained  (beyond  the  period  allowed)  for  a  distress  for  rent  due  from  a  third  party,  the 
Court  refused  to  compel  the  defendant  to  produce  an  agreement  in  his  possession  entered  into  by  such  third 
party,  authorizing  the  defendant  to  remain  in  possession  of  the  distress,  for  the  purpose  of  being  inspected, 
and  if  necessary,  stamped.  Lawrence  v.  Hooker,^  5  Bing.  6.  Action  by  a  corporation  against  their  clerk 
for  making  false  entries,  the  Court  refused  to  order  the  defendant  to  have  inspection  of  the  books,  he  not 
having  sworn  that  it  was  essential  to  his  defence,  and  the  plaintiff  having  furnished  him  with  the  item  of 
charge  to  be  considered  as  a  particular,  and  offered  him  inspection  of  a  particular  item.  Lnperial  Gas  Com- 
pany v,  Clarke,^  7  Bing.  95.  In  a  suit  by  the  vicar,  and  motion  for  the  production  of  papers,  admitted  by 
the  answer  of  one  defendant  to  be  in  his  possession,  but  which  he  contended  related  to  the  impropriate  rec- 
tory and  tithes,  the  Court,  distinguishing  between  such  deeds  as  related  to  the  defendant's  title,  and  those 
which  were  only  collateral,  refused  the  motion.  Collins  v.  Gresley,  2  Y.  &  J.  491.  Inspection  was  refused 
to  a  plaintitFin  replevin  of  a  deed  to  which  he  was  no  party,  assigning  the  reversion  of  the  demised  premises 
to  the  avowant.  Brown  v.  Rose,^^  g  Taunt.  305.  In  general  an  adverse  claimant  having  no  interest  in  title- 
deeds,  has  no  right  to  inspect  them.  Talbot  V.  Villebois,  3T,  R.142,  The  defendant,  after  settling  a  draft 
of  articles  of  partnership,  engrossed  and  executed  a  deed  differing  from  the  draft.  The  plaintiff  refused  to 
execute  the  deed,  but  commenced  an  action  for  breach  of  agreement  to  take  him  into  partnership.  The  Court 
refused  a  motion  for  leave  to  inspect  and  copy  the  deed.     Ratcliff  v.  BLeasby,^^  3   Bing.  48. 

(Jc)  The  King  v.  Sheriff  of  Chester^,  Ciiitty's  R.  476.  Note,  that  the  plaintiff  had  neglected  to  call  the 
defendant  to  return  the  writ  into  the  Court  of  General  Session  at  Chester. 

>Eng.  Com.  Law  Reps.  xiii.  331.    2/<;.  xvii.  129.     s/cZ.  xix.  407.     ^/J.  xviii.  68.    5/,/.  xxix.  316.     6ic/.  xxvii. 
79.    Hd.  xviii.  139.    ^Id.  xv.  345.     Hd.  xx.  59.     ^°Id.  i.  334,  382.     ^^Id.  xi.  74. 
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mnst  either  be  an  actual  party  to  the  instrument,  or  ^party  in  interest  (/). 
Where  one  part  only  of  an  indenture  was  executed,  the  Court  compelled 
the  defendant,  who  had  possession  of  it,  to  produce  it  for  the  inspection  of 
the  other  party  {m)\  for  one  part  only  having  been  executed,  there  was  an 
implied  agreement  by  the  party  who  had  the  possession  of  it  to  produce  it: 
and  in  such  a  case  the  Court  will  direct  an  inspection,  although  the  plaintiff 
requires  it  for  the  pnrpose  of  discovering  some  defect  in  the  deed  [n). 

So  where  an  action  is  brought  by  a  sailor  for  his  wages,  the  Court  will 
compel  the  master  to  produce  the  ship's  articles,  and  give  a  copy  (o). 

And  in  general  it  seems  that  whenever  the  defendant  holds  a  document 
as  a  trustee  for  the  other,  the  Court  will  compel  him  to  produce  it  for  in- 
spection, upon  an  action  brought  by  the  other  party.  Where  the  defend- 
ant was  a  stakeholder,  the  Court  ordered  him  to  produce  a  copy  of  a  racing 
contract  for  the  plaititiff  (;;). 

Where  a  plaintiff  declares  on  a  specialty,  the  defendant  is  entitled,  as  of 
course,  to  oyer  of  the  deed;  and  although  the  instrument  be  not  declared 
upon,  but  is  wanted  for  the  purposes  of  evidence  only,  the  Court  will  com- 
pel the  production,  for  the  purpose  of  inspection,  stamping,  or  taking  a 
copy,  upon  the  application  of  the  party  who  has  an  interest  in  the  instru- 
ment [q),  althongh  the  practice  was  formerly  to  the  contrary  (r).  Accord- 
ing to  the  present  practice,  a  Jndge  will,  upon  summons,  order  a  copy  of 
the  instrument  on  which  the  action  is  founded,  to  be  delivered  to  the 
defendant  or  his  attorney,  whenever  the  action  is  founded  on  a  written 
*567  instrument,  whether  *it  be  a  policy  of  insurance  [s),  bill  of  exchange,  or 
special  agreement  or  undertaking  (/)  in  writing  to  pay  the  debt  of  another, 
if  special  ground  be  laid,  as  that  the  demand  is  of  long  standing,  and  the 

(/)  Taylor  v.  Osborne,  4  Taunt.  159,  n.  As  Ijetvveen  two  persons  admitting  themselves  to  be  tenants  in 
common,  a  court  of  equity  will  order  the  production  of  title-deeds,  in  the  hands  of  either,  for  the  inspection 
of  the  otiier;  but  where  one  had  sold  his  sliare,  and  was  in  possession  as  niorlg-agee  of  the  vendee  only,  the 
Court  held  that  they  could  not  compel  it,  the  rule  being,  that  a  mortgagee  has  no  right  to  show  his  mortga- 
gor's title.  {Lambert  v.  Rogers,  4  Mcrivale,  489.)  An  heir  cannot  support  a  bill  for  title-deeds,  without 
showing  that  they  are  in  some  way  necessary  to  enable  him  to  recover  at  law;  he  must  rely  on  his  title  aa 
heir;  and  if  he  cannot  set  aside  the  will  he  has  nothing  to  do  with  the  deeds.  Jones  v.  Jones,  3  Merivale, 
172. 

(w)  Blakey  v.  Porter,  I  Taunt.  386. 

(n)  King  V.  King,  4  T;iunt.  666.  Tlie  Court  refused  to  compel  the  defendant  who  was  in  possession  of 
a  lease,  on  whicli  the  plaintitt"  brought  an  action,  to  permit  a  copy  to  be  taken,  although  it  appeared  that  the 
plaintiff  had  no  copy  or  counterpart,  and  although  the  attorney  who  drew  the  lease  and  counterpart  had 
absconded.  Lord  Portmore  v.  Goring,^  4  Bing.  152.  But  note,  it  was  not  shown  that  no  counterpart  was 
in  existence,  and  on  that  ground  the  Court  decided.  So  where  bought  and  sold  notes  are  delivered  by  the 
broker,  it  seems  tliat  the  vendor  is  entitled  to  an  inspection  of  the  note  delivered  to  the  vendee.  Per  Hullock, 
B.,  in  Grant  v.  Fletcher,  Lancaster  Lent  Assizes,  1826. 

(o)  1  Taunt.  386;  Abbott,  O.  S.  389.  (p)  Barnes,  439, 

(9)  Tidd,  523. 

(r)  lb.  &  Salk.  215,  wliere  the  Court  refused  a  copy  of  a  note,  in  an  action  on  a  parol  contract,  of  which 
the  note  was  merely  evidence. 

(s)  Tidd,  524,  3d  cd.  and  see  the  st.  19  G.  2,  e.  37,  s.  6. 

(t)  Barry  v.  Alexander,  25  G.  2,  Str.  1130.  Where  in  an  action  on  an  agreement  to  take  the  plaintiff  into 
the  defendant's  employment,  the  defendant  pleaded,  first,  the  general  issue;  second,  that  there  wus  no  memo- 
randum  in  writing,  &-c.;  to  which  the  plaintiff  replied  that  there  was  such  a  writing;  held,  that  the  defend- 
ant was  entitled  to  an  inspection  of  it,  as  in  any  other  case  where  there  is  only  one  copy  of  the  contract,  and 
where  the  party  holding  is  to  be  considered  a  trustee  for  the  production  of  it  tor  the  other.  Blogg  v.  Kent^ 
6  Bing.  614.  Where  the  plaintiff  made  affidavit  that  he  sued  tiie  defendant  to  recover  damages  for  a  breach 
of  agreement  in  not  entering  into  partnership,  pursuant  to  a  partnership  deed  drawn  up  and  signed  by  the 
plijintiff,  but  remaining  in  the  custody  of  the  defendant  or  his  attorney,  and  that  tlie  phiintiff  possessed 
neither  copy  nor  counterpart  of  the  deed;  the  Court  granted  a  rule  enabling  the  plaintiff  to  inspect  the  deed 
and  take  a  copy,  though  tlic  defendant  swore  lie  had  not  executed  the  deed.  On  a  motion  for  leave  to  inspect 
a  partnership  deed,  the  affidavit  should  state  tliat  the  party  moving  has  neither  copy  nor  counterpart.  Mor- 
row v.  Saunders,^  1  B.  &  B.  318;  Butemnn  v.  Phillips,  4  Taunt.  157.  Upon  a  plea  of  letters  patent  not  en^ 
rolled,  the  Court  will  direct  a  copy  to  be  given.     R.  v.  Amery,  1  T.  R.  149. 

'Eng.  Com.  Law  Reps.  xiii.  384.     z/d.  xix.  179.    ^Id.  v.  94. 
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defendant  has  no  copy  of  the  instrument,  or  that  there  is  reason  to  suspect 
its  being  forged  (u);  and  it  is  not  material  whether  the  instrument  be  or  be 
not  stated  in  the  declaration  to  be  in  writing.  The  rule  laid  down  by  Lord 
Mansfield  on  such  occasions  was,  that  wherever  the  defendant  would  be 
entitled  to  a  discovery  in  equity,  he  should  have  it  in  a  court  of  law  (v). 
It  has  been  stated  that  in  an  action  between  a  Sniithfield  ftictoraiid  a  grazier, 
the  Court  ruled  the  plaintiff  to  show  cause  why  he  should  not  produce 
upon  the  trial  his  books  of  account  of  beasts  sold,  and  of  monies  received 
on  the  defendant's  account,  and  that  no  cause  being  shown,  the  rule  was 
made  absolute  (x).  On  a  new  trial  granted,  the  Court  has  allowed  the  iii- 
speclion  of  a  deed  read  on  the  former  trial  (y). 

When  a  party  is  ordered  to  produce  the  documents  which  bear  upon  the  Of  what 
issue,  he  is  not  bound  to  produce  such  parts  of  documents  as  do  not  relate '^°^"'"'^"^3' 
to  the  issue;  but  if  the  applicant  insist  that  anything   n}aterial  has  been 
withheld,  the  other  party  must,  in  analogy  to  the  practice  in  the  Court  of 
Chancery,  deny  by  affidavit  that  what  he  withholds  is  relevant  (r). 

It  seems  to  be  a  general  rule,  that  a  Court  will  not  compel  a  party  to 
discover  his  evidence  before  trial,  by  the  production  of  his  books  or  other 
private  documents  {a).  And  the  Court  refused  the  application  where  the 
*object  was  to  enable  the  defendant  to  plead  in  abatement  the  non-joinder  *568 
of  parties  (6).  In  another  case  th^"  Court  refused  a  motion  for  the  inspec- 
tion of  the  bill  of  exchange  on  which  the  action  was  brought,  and  for  im- 
pounding it  in  the  hands  of  the  prothonotary,  on  the  suggestion  of  its  beino- 
a  forgery;  for  this  is  matter  of  defence  on  the  trial  (c). 

Iti  actions  on  policies  of  insurance,  the  Court  or  a  Judge  at  Chambers,  at 
the  instance  of  the  underwriters,  will  order  the  assured  to  produce  all  papers 
relevant  to  the  issue  (d). 

Where  the  applicant  is  neither  an  actual  party  to  the  instrument,  nor  a  When  re- 
party  in  interest,  the  Court  will  not  compel  the  production  of  an  instru-^"*^''^- 
ment  to  be  stamped  (e).  Where  an  action  was  brought  on  a  bond,  and  the 
defendant,  on  a  suggestion  of  forgery,  moved  that  it  might  be  examined  in 
the  hands  of  the  plaintifl',  by  an  officer  from  the  Stamp-office,  the  Court 
refused  the  application,  since  it  might  be  the  means  of  convicting  the  party 
of  a  capital  felony  (/).  And  where  each  party  has  his  own  part  of  the 
instrument,  the  Court  will  not  compel  the  defendant  to  produce  his  part  or 
copy.  If  the  plamtitf  lose  the  bond  on  which  the  action  is  brought,  the 
Court  will  not  compel  the  defendant  to  produce  his  copy  (g). 

(u)  Sec  Tidd'sPrac.  610,  7th  ed.     Barry  v.  Alexander,  25  G,  3,  K.  B. 

(»)  Tidd,  524,  cites  Barry  v.  Alexander,  Mich.  25,  G.  3.  On  a  bill  filed  for  a  discovery,  it  is  not  competent 
to  the  plaintitr  to  call  for  all  the  defendant's  deeds  indiscriminately;  some  specific  deed  or  deeds  should  be 
pointed  out,  and  the  object  of  the  party  calling  for  them  fully  and  clearly  stated.  Shaw  v.  Shaw,  12  Pri. 
163.     See  Worihington  v.  Sinffurd  Canal  Company,  lb.  166. 

{x)  2  Sir.  1130. 

(y)  Whereon  the  trial  the  defendant  produced  two  deeds,  one  only  of  which  was  read,  but  the  execution  of 
the  other  was  admitted;  lield,  that  upon  a  new  trial  being  granlcd,  the  opposite   party  was  entitled  to  Jiave 
inspection  of  that  instrument  only  which  had  been  read.     Hewitt  v.  Piggott,^  7  Bing.  400.     Where  a  party 
produces  his  title-deeds  to  defeat  his  adversary's  claim,  the  Court  will  give  the  latter  an  opportunity  of  inspect 
in?  them.     Willis  v.  Farrar,  2  Y.  &  J.  242. 

Xz)  Clifford  V.  Taylor,  1  Tannt.  167;  1  Camp.  562. 

(a)  Infra,  (h).  In  Price  v.  Tavare,  Bayley,  J.,  refused  an  application  made  by  the  plaintiff  to  inspect  and 
take  a  ropy  of  an  entry  of  a  sale  of  peach-wood  by  the  defendant  to  the  plaintiff,  snppoi-ed  to  have  been 
made  in  the  defendant's  books;  the  plainlift"'s  affidavit  did  not  state  that  such  entrv  had  been  signed  either  by 
the  parties,  or  by  any  agent;  and  he  observed  upon  the  hardness  of  the  defendant's  situation  it  he  were  com- 
pellable to  produce  an  entry  which  might  be  used  as  evidence  against  him,  but  wiiich  would  not  be  evidence 
for  him. 

(6)  Beale  v.  Bird,^  2  D.  &  R.  419.  (c)  Hildyard  v.  Smith,^  1  Bing.  451. 

{d)  lCamp.562;  1  Taunt.  47,  167  (e)   Taylor  v.  Osborne,  A  TMni.\5\),r\. 

(/)  Chetwynd  v.  Marnell,  1  B.  &  P.  271.  {g)  Street  v.  Browne,*  6  Taunt.  302. 

'Eng.  Com.  Law  Reps.  XX.  179.    2/j.  xvi.  99.    3/c?.  viii.  376.     *Id.i.39l, 
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In  general,  the  Court  will  not  compel  a  party  to  discover  the  evidence 
before  the  trial,  by   the  production  of  his  books  or  other  private  instru- 
ments (A);  nor  will  they  grant  a  rule  for  the  inspection  of  books  or  docu-  < 
ments  of  a  private  nature  in  the  hands  of  third  persons  (/). 
Inspection      But  though  the  law  will  not  compel  one  who  is  not  a  party  to  the  suit  to 
of  court-    permit  the  inspection  of  private  books  and  docum.ents,  it  is  otherwise  where 
rolls  and      |      document  can  be  considered  to  be  of  a  public  nature,  in  which  the 

corporation  , .  ,  .  •  i  i  ■       i  c 

books.  applicant  has  an  interest  in  couniion  with  others,  as  m  the  case  oi  court- 
rolls  and  corporation  books  (j).  With  respect  to  a  tenant  or  member,  the 
books  are  public  books;  they  are  common  evidence,  which  must  of  necessity 
be  kept  in  some  one  hand,  and  then  each  individual  possessing  a  legal 
interest  in  them  has  a  right  to  inspect,  and  to  use  them  as  evidence  of  his 
rights;  but  with  respect  to  a  mere  stranger,  unconnected  in  interest,  such 
books  are  to  be  considered  as  the  books  of  a  private  individual,  and  no 
inspection  can  be  compelled.  This  was  decided,  after  much  consideration, 
in  the  case  of  The  Mayor  of  Southamjitonv.  Gre«i?e.y  (^),  notwithsanding 
several  modern  cases,  iu  which  the  granting  such  applications  in  the  case 
of  corporations  seemed  to  have  been  considered  as  a  matter  of  course  (/). 
In  that  case  the  corporation  brought  an  action  against  the  defendant  for 
tolls,  and  the  Court  denied  the  application  to  inspect.  A  similar  application 
had  been  refused  in  an  action  of  trespass,  where  the  defendant  justified 
*569  *under  the  corporation  of  Ipswich,  for  distraining  for  a  toll  for  repairing  the 
quay  (m),  and  in  many  other  instances. 

The  Court  will  not  grant  an  application  by  members  of  a  corporate  body 
for  a  mandamus  to  inspect  the  documents  of  a  corporation,  unless  it  be 
shown  that  such  inspection  is  necessary  with  reference  to  some  specific 
dispiUe  or  question  depending,  in  which  the  parlies  applying  are  interested; 
and  the  inspection  will  then  only  be  granted  to  such  extent  as  may  be  ne- 
cessary for  the  particular  occasion  [n). 

But  in  an  action  of  debt  for  a  penalty  under  a  bye-law,  the  defendant 
was  allowed  an  inspection  of  llie  bye-law  and  of  the  corporation  books:  for 
as  the  law  was  made  for  the  public  good  of  the  residents,  the  defendant 
could  not  be  regarded  as  a  stranger  (o). 

In  an  action  between  the  impropriator  and  the  parishioners,  as  to  the 
right  to  a  house,  the  Court  refused  to  the  former  the  inspection  of  the 
parish  books,  and  copies  of  so  much  as  regarded  his  title,  saying  that  the 
case  differed  from  that  of  copyholders,  because  all  the  tenants  of  the  manor 
have  an  uiterest  in  the  court-rolls,  but  the  impropriator  had  a  distinct  in- 
terest for  the  parishioners;  it  was  not  a  parochial  right,  but  a  title,  which 
was  in  question,  and  therefore  it  was  not  reasonable  that  the  parish-books 
should  be  produced,  which  would  be  to  show  the  defendant's  evidence(j9)\ 

(A)  Tidd,  525;  6  Mod.  364;  but  see  2  Burr.  2489. 

(i)  Tidd,  524;  Ld.  Raym.  705,  927;  I  Barnard,  466;  Barnes,  236;  C.  T.  Hardw.  130;  2  BI.  R.  850.  But 
it  eeems  that  a  stakeholder  was  compelled  by  the  Court  to  produce  an  entry  of  a  racing  contract,  that  a  copy 
might  be  taken.  Barnes,  43D.  In  Whitt  v.  Earl  of  Montgomery,  2  Str.  1198,  a  tiiird  person,  having  pos- 
session of  the  bond  sued  on,  was  compelled  to  produce  it.  A  bankrupt  is  not  entitled,  previous  to  the  trial  of 
an  action  by  which  he  disputes  the  bankruptcy,  to  inspect  the  proceedings.     Lofft,  80. 

( j)  Per  Buller,  J.,  R.  v.  Holland,  2  Stra.  260. 

Ik)  8  T.  R.  590.     Seethe  opinions  of  Ld.  Flardwicke,  and  of  C.  J.  De  Grey,  there  cited. 

(/)  Mayor  of  Lynn  v.  Denton,  1  T.  R.  689;  3  T.  R.  303.  Mayor  of  London  v.  Mayor  of  Lynn,  1  H.  B. 
211. 

{m)  Per  Lawrence,  J.,  8  T.  R.  595;  Hodges  v.  Atkis,  3  VVils.  398. 

(n)   The  King  v.  Musters  and  Wardens  of  the  Merchant  Tailors^  Company,^  2  B.  «fc  Ad.  115. 

(o)  Harrison  v.  Williains,^  3  B.  &  C.  1 62. 

Ip)  Cox  V.  Copping,  5  Mod.  395.     Semble,  S.  C.  witli  Anon.  Ld.  Raym.  337.     See  also  R.  v.  Worsenham, 

*  See  Rez  v.  The  Justices  of  Buckingham,  Eng.  Com.  Law  Reps.  vol.  xv.  240. 
'Eng.  Com.  Law  Reps.  xxii.  40.    ^Id.  x.  43. 
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Oil  a  question  between  two,  as  to  the  riglit  to  a  manor,  the  Court  refused 
to  grant  a  rule  for  tlie  production  of  the  rolls  at  the  trial,  since  it  was  out 
of  the  common  case  between  two  tenants  (y). 

In  the  case  of  The  King  v.  Mgood  (r),  in  which'  most  of  the  previous 
cases  on  the  subject  were  referred  to  (.s),  it  was  held  that  a  freehold  tenant 
of  a  manor  has  no  right  to  the  inspection  of  the  rolls,  unless  there  be  some 
cause  depending.  And  where  the  question  is  between  the  lord  and  a 
stranger,  inspection  will  not  be  granted  (f)',  but  a  copyholder  who  claims 
an  interest  may  have  an  inspection  of  so  much  of  the  rolls  of  a  manor  as 
concerns  his  own  interest  (t<),  although  no  cause  be  depending  at  the  time. 
Upon  a  question  between  the  parish  of  St.  Margaret  and  The  Dean  and 
Chapter  of  ^Westminster,  ?iS\o  the  right  of  nominating  the  parish  clerk,  *570 
the  Court  refused  an  inspection  of  the  parish-books  to  the  dean  and  chap- 
ter (:r). 

So  the  Court  has  granted  a  mandamus  for  the  inspection  of  county 
rates  [y). 

Upon  the  same  principle,  one  who  has  an  interest  in  any  public  books, 
whether  Bank,  East  India,  parish  or  custom-house  books,  has  a  right  to  in- 
spect them  when  they  are  material,  and  to  take  copies  of  them  [z).  In  Grey 
V.  Hopkins  (a),  an  order  was  made  for  the  production  of  the  books  of  the 
East  India  Company,  in  a  cause  b \!tween  parties  having  stock  there,  since 
the  books,  the  Court  said,  were  the  title  of  the  buyers  of  stock;  so  the  books 
of  the  commissioners  of  the  lottery,  and  their  numerical  lists,  are  of  a  public 
nature,  and  ticket-holders  may  have  an  inspection  of  them  by  rule  of 
court  (b).  But  the  East  India  Company,  it  was  held,  were  not  obliged  to 
produce  their  private  books  or  letters  (c);  nor  any  private  books  relating 
to  the  appointment  of  their  servants  (of);  nor  will  the  Court  allow  an  in- 
spection in  such  cases  unless  it  be  material  (e);  nor  the  inspection  and  copy- 
ing of  more  than  is  material  to  the  question  (/);  nor  will  the  Court  compel 
the  production  of  public  books  upon  a  question  between  parties  who  have 

Ld.  Raym.  705;  The  Queen  v.  Mead,  Ld.  Raym.  927.  And  see  the  ease  of  May  v.  Gwynne,^  4  B.  &  A.  301. 
The  Court  will  not  compel  the  vestry  clerk  of  a  parish  to  produce  and  permit  copies  to  he  taken  of  docu- 
ments from  the  parish  chest  in  his  custody,  for  any  other  than  parochial  purposes.  May  v.  Gwynne,^  4  B. 
&.  A.  301.  In  an  action  to  try  the  validity  of  a  church-rale,  the  Court  granted  an  order  for  the  plaintiff  to 
inspect  and  copy  the  parish  books,  without  any  order  as  to  the  costs  of  a  party  attending  to  exhibit  them. 
Newell  V.  Simpkin,^  6  Bing.  565.  A  rated  parishioner  is  entitled,  under  22  Geo.  3,  c.  83,  s.  7,  to  inspect  the 
accouiits  kept  by  the  guardians  of  the  poor,  although  tiie  tiine  for  appealing  may  be  gone  by,  and  a  mavda- 
mvs  granted.  It.  v.  Great  Faringdon,^  9  B.  &  C.  541.  On  an  indictment  against  the  county  for  not  re- 
pairing a  bridge,  it  beiag  a  question  whether  the  parish  or  county  were  liable,  the  Court  refused  to  compel 
tJie  former  to  produce  books  of  certain  trustees  of  lands  and  bridgewardens,  elected  by  the  inhabitants  in 
vestry,  and  to  whom  the  accounts  were  submitted,  not  being  public  but  parochial  books,  and  the  application 
being,  in  fact,  by  one  litigant  party  to  compel  the  other  to  produce  liis  own  private  books  to  make  out  a 
case  against  him.     R.  v.  Buckingham  Justices,'*  8  B.  &.  C.  375. 

(o)    Wood  v.  Whilcomb,  12  Vin.  Ab.  146,  pi.  9.  (r)  7  T.  R.  74G. 

(s)  R.  V.  Shelley,  3  T.  R.  141;  Hodson  v.  Parker,  27  G.  2,  C.  B.;  Barnes,  237;  Talbot  v.  Villebois,  Mich. 
23  G.  3;  Roe  v.  Aylmer,  Barnes,  .321;  Baldwin  v.  Tudge,  lb. 

(0  Talbot  V.  Villebois,  2  Str.  1223. 

{n)  R.  V.  Lucas,  10  East,  235;  Bateman  v.  Phillips,  A  Taunt.  162. 

(x)   Turner  v.  Gethin,  12  Vin.  Ab.  1<17,  pi.  11. 

ly)  R.  V.  Justices  of  Leicester  shir  e,^  4  B.  &  C.  891.  But  application  must  first  be  made  to  the  justices 
at  their  quarter  sessions,  lb.  But  the  Court  will  not  grant  a  mandamus  for  the  inspection  of  churchwar- 
dens' accounts,  under  17  G.  2,  c.  38,  without  special  cause.  R.  v.  Clear,  4  B.  &  C.  899.  For  the  clause  is 
not  general,  but  is  for  the  remedy  of  particular  evils.     See  further,  note  (i)  supra. 

(«)  7  Mod.  129;  2  Str.  304;  Barnes,  236;  1  Barnard,  455;  2  Str.  954,  1005. 

{a)  7  Mod.  129;  S.C.  2  Ld.  Raym.  851;  1  Salk.  281,  285;  2  Salk.  555,  1446. 

{h)  Scinotti  v.  Bumstead  Sf  others,  Hil.  36  G.  3;  Tidd.  Pr.  531,  3d  edit. 

(c)  Shelling  V.  Farmer,  1  Str.  645.  {d)  Murray  v.  Thornhill,  2  Str.  717. 

(e)  Benson  v.  Port,  cited  1  Wils.  240;  1  BI.  R.  40;  1  Barnard,  455;  1  Str.  1223. 

(/)  lb.  and  Slade  v.  Walter,  12  Vin.  Ab.  Ev.  146,  pi.  8. 
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no  interest  in  tiiem.  It  was  held  that  the  officers  served  with  a  subpoend 
duces  tecum,  in  order  to  decide  a -wager  between  two  persons  as  to  the 
amount  of  the  revenue,  was  not  bound  to  produce  the  books  [g). 
Records  of  A  party  to  a  proceeding  has  usually  a  right  to  an  inspection  of  those  pro- 
courts,  ceedings  where  it  is  necessary  for  the  purposes  of  a  civil  suit.  Where  the 
plaintitf  had  been  sued  in  the  Court  of  Conservancy,  London,  and  taken  in 
execution,  for  which  lie  brought  an  action  of  trespass,  the  Court  granted  a 
rule  that  he  should  be  at  liberty  to  inspect  the  books  of  proceedings,  so  far 
as  tliey  related  to  the  cause  against  himself  (/«).  And  in  an  action  for  a 
malicious  prosecution,  where  it  was  necessary,  in  order  to  support  the  action, 
that  the  plaintiff  should  have  copies  of  the  examinations  before  the  justices, 
and  of  the  warrant  on  which  he  was  apprehended,  the  Court  granted  a  rule 
accordingly,  and  directed  that  the  originals  should  be  produced  at  the 
trial  (/). 
*571  *An  inspection  is  never  granted  in  a  criminal  case,  because  no  one  is 
In  criminal  bound  to  produce  evidence  against  himself  (/t^).  Upon  an  information 
cases.  against  one  of  nine  trustees  of  a  charily,  incorporated  by  Act  of  Parliament, 
by  the  name  of  Surveyors  of  the  Highways  of  Aylesbury,  for  executing 
his  office  without  taking  the  oaths,  the  Court  denied  to  the  prosecutor  (/) 
inspection  and  copies  of  their  books  of  elections,  and  of  their  receipts  and 
disbursements,  because  they  were  of  a  private  nature,  and  it  would  be  to 
make  a  man  produce  evidence  against  himself  in  a  criminal  case.  Nor  is 
it  granted  in  criminal  cases,  at  the  instance  of  the  defendant,  in  any  case, 
with  respect  to  any  depositions  or  examinations  of  any  kind  which  have 
taken  place.  And  therefore  where  an  intormation  had  been  filed  against 
Holland,  upon  the  report  of  a  board  of  inquiry  in  India,  the  Court  refused 
the  defendant's  motion  for  an  inspection,  and  said  that  they  had  no  power 
to  grant  it  {m). 

It  seems  that  a  proceeding  by  quo  loarranto  is  not  considered  as  a  crimi- 
nal one  with  the  rule  (??).  The  motion  for  leave  to  inspect  books  is  made 
upon  affidavit,  stating  the  circumstances  of  the  case,  and  that  application 
has  been  made  and  refused  (o).     It  seems  that  the  Court  will  not  grant  the 

{g)  Atherfold  v.  Beard,  2  T.  R.  616.  (//)   Wilson  v.  Rogers,  2  Sir.  1242. 

(i)  R.  V.  Smith,  ]  Str.  12G.  See  Welch  v.  Richards,  Barnes,  268.  In  Herbert  v.  Ashbutne,  1  Wils.  297, 
tlic  court  granted  a  rule  for  tlie  inspection  of  the  books  of  tlic  l)oolis  of  ttie  sessions  of  the  corporation  of 
Kendall,  upon  a  question  whctlicr  the  parli  lands  were  within  the  town  or  corporation  of  Kendall,  on  the 
ground  that  they  were  public  books,  which  every  one  had  a  right  to  see.  But  in  tlie  case  of  The  King  v. 
The  Sheriff  of  Chester,^  1  Chitty's  R.  479,  Abbot,  L.C.J,  said,  VVc  grant  mandamuses  to  inspect  corporation 
books,  as  a  matter  of  right  to  burgesses  wi)o  have  an  interest  in  tlie  corporation,  but  I  know  of  no  right  that  this 
Court  has  to  authorize  a  person  to  inspect  the  books  of  quarter  sessions.  In  the  case  of  the  King  v.  Furcrll, 
Vice  Chancellor  of  Oxford.  1  Wils.  239,  tiiat  of  R.  v.  Berking,  7  G.  1,  was  cited  as  a  precedent  of  a  rule 
granted  by  the  Court  of  K.  B.  to  inspect  the  books  and  records  of  the  Court,  where  the  indictment  was  found 
in  a  criminal  cl;sc;  but  it  appears  from  the  statement  of  Lee,  C.  J.  ib.  that  that  was  the  case  of  an  indictment 
for  exercising  a  trade  without  having  served  an  apprenticeship,  and  that  applications  being  made  that  the 
name  of  the  prosecutor  should  be  disclosed,  the  Court  refused  the  application,  observing  that  tlie  defendant 
might  have  a  rule  to  take  a  copy  of  the  record,  when  he  might  see  on  the  back  of  the  indictment  who  the 
prosecutor  was.  In  Edwards  v.  Vesey,  Cas.  Temp.  Hard.  128,  in  an  action  brought  for  taking  a  silver  cup 
of  the  plaintiff's  imder  a  distress  upon  a  fine  imposed  on  the  plaintiff,  being  an  under  officer  to  the  com- 
missioners of  lieutenancy  for  the  city  of  London,  a  rule  was  made  for  the  plaintiff  to  inspect  the  books  and 
papers  of  rates  of  assessments  of  the  lieutenancy. 

(k)  R.  V.  Purnell,  1  Bl.  37;  1  Wils.  239;  per  Buller,  J.  7  T.  R.  142;  1  Barnard,  455:  2  Str.  1005,  1223;  3 
T.  R.  303;  2  Taunt.  1 15.  The  grand  jury  may  receive  secondary  evidence  of  the  contents  of  the  forged  instru- 
ment, where  from  its  being  in  the  hands  of  the  prisoner,  or  any  other  cause,  it  cannot  be  produced;  and  where 
a  witness  objects  to  producing  deeds,  if  they  are  part  of  the  evidence  of  the  title  to  his  estate,  he  cannot  be 
compelled  to  produce  Iheni;  tiul  if  not  lie  may.     R.  v.  Hunter,'^  3  C.  &,  P.  592. 

{I)  The  Q'leen  v.  Mead,  Lord  Rayin.  927;  12  Vin.  Ab.  146,  pi.  6;  R.  v.  Dr.  Bridgman,  2  Str.  1203;  1  Lord 
Raym.  705;  2  Str.  10IJ5, 1210;  1  Wils.  329;  4  Burr.  2489;  1  BI.R.  37,351. 

(m)  R.  v.  Holland,  4  T.  R.  69 1 .  (n)  See  R.  v.  Babb,  3  T.  R.  579. 

(0)  Tidd.  Pr.  533,  3d  edit;  3  Wils.  399;  Str,  1223. 
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motion  before  issue  joined,  for  till  then  it  does  not  appear  whether  an 
inspection  is  necessary  {p). 

INTENTION. 

Where  an  act  has  been  done  voluntarily,  the  particular  intention  with  Intention, 
wliicli  it  was  done  may  either  be  material  o'c  hnmaterial  io  \.\\Q\e2,di\'-^^^^^]^. 

„u  \    ■       /    \  conclusion 

charge  or  claim  (y).  „f  l,^, 

*Where  the  intention  is  material,  it  is  in  some  instances  a  conclusion  of    ^572 
law   which  may   be  drawn  by  the  Court  either  from  intrinsic  facts  or 
extrinsic  circumstances,  but  most  usually  it  is  a  question  of  fact,  under  all 
circinnstances,  for  the  consideration  of  a  jury. 

The  question  of  intention  is  a  conclusion  to  be  drawn  by  the  Court  from 
the  circumstances,  whenever,  by  virtue  of  any  rule  or  principle  of  law,  the 
conclusion  is  a  necessary  one  from  such  circumstances.  Thus  in  cases  of 
homicide,  the  Courts  frequently  infer  malice  from  the  facts,  without  an  ex- 
press finding  by  the  jury;  in  other  words,  malice  arises  by  construction. 

It  is  a  rule  of  law  (where  a  general  felonious  intention  is  sufficient  to 
constitute  the  offence)  that  a  man  who  commits  one  felony  in  attempting 
to  commit  another  cannot  excuse  himself,  on  the  ground  that  he  did  not 
intend  to  commit  the  particular  felony  (r).  Thus,  '\{  A.  intend  to  shoot  B., 
miss  him,  but  destroy  C.  against  whom  he  had  no  malice,  he  is  guilty  of 
the  murder  of  C. 

But  in  such  case  the  offence  contemplated  must  be  a  felony;  if  a  man  in- 
tending to  commit  a  bare  trespass,  were  to  shoot  another,  it  would  amount 
at  most  to  the  offence  of  manslaughter  (■?). 

It  seems  that  the  rule  is  to  be  confined  to  cases  where  a  genera/ allega- 
tion of  a  malicious  and  felonious  intention  is  sufficient,  and  that  it  does 
not  extend  to  offences  where  a  particular  and  specific  intention  is  essen- 
tial [t). 

In  the  next  plnce,  although  the  fact  itself  or  its  circumstances  may  not 
supply  any  conclusive  inference  as  to  intention,  independently  of  the 
finding  of  the  jury,  yet  they  may  afford  a /?nm«/ac?e  presumption,  which 

if)  3  Wils.398;  1  Ld.  Raym.  253;  Girth.  421. 

(9)  It  lias  been  said,  in  the  case  of  an  action  for  an  alleged  libel,  that  if  the  fact  be  justified,  the  motive 
and  intention  are  immaterial.  Declaration  for  a  libel  imputing^  perjury;  plea,  that  it  was  contained  in  an 
affidavit  in  defence  of  a  charge  of  refusing  to  grant  a  license;  and  held  to  be  good,  without  any  denial  that 
it  was  done  with  intent  to  asperse  tlie  plaintiff,  or  tliat  it  was  necessary  for  the  defendant's  defence,  or  that 
it  was  done  with  that  intent.  For  P.  C.  if  the  matter  of  fact  be  justified,  tlie  manner  is  of  no  consequence. 
Aslley  V.  Young,  2  Burr.  801.  This  is  no  doubt  true,  in  all  cases  where  by  law  the  fact  is  by  law  consti- 
tuted  a  peremptory  bar;  this  is  in  effect  but  to  say  that  ihe  intention  is  immaterial  where  the  law  makes  it 
immaterial;  a  simple  truism:  where  however  an  act  may  be  justifiable  as  of  right,  where  done  with  one  inten- 
tion,  but  is  wrongful  and  actionable  if  dene  with  another  intention,  the  real  intention  may  be  a  question  of 
fact,  in  other  words  liie  intention  is  traversable,  although  no  doubt  the  maxim  ^'■Jinis  imponit  noincn  imperi," 
is  usually  of  great  weight.  In  Paster  v.  The  Bishop  of  Winchester,  Ch.  Ca.  96.  Vin.  Ab.  (X.  b.),  issue  was 
joined  on  the  question  whether  the  primary  intention  of  the  party  was  to  commit  wa^te;  and  see  Doe  v. 
WilUfims.  11  East,  56;  supra,  tit.  Copyhold.  And  Lucas  v.  Nockells,^  10  Bing.  157.  And  see  Governor  of 
Poor  of  Bristol  v.  Waile,  2  A.  &.  E.  264.  It  has,  however,  frequently  been  held  that  a  man  may  distrein  for 
one  service,  and  avow  for  another.  Infra,  tit.  Trespass.  The  latter  cases  stand  on  a  somewhat  different 
principle:  if  a  man  having  a  right  of  way  for  one  specific  purpose,  use  it  intentionally  for  another  purpose 
when  he  would  not  have  used  it  for  the  legal  purpose,  an  actual  wrong  is  done  to  tlie  owner  of  the  land, 
which  has  been  used  for  a  purpose  foreign  to  the  grant;  but  where  a  party  has  a  power  to  distrein  for  either 
of  two  causes,  the  party  dislreined  upon  suffers  no  wrong,  whether  the  distreinor  intend  to  proceed  for  the 
one  cause  or  the  otiier,  or  distrein  without  any  actual  determination  on  the  subject. 

(r)  East's  P.  C.  5 1 4.  (.s)  R.  v.  Dobhs,  East's  P.  C.  5 1 3. 

(?)  Thus,  if  A.  were  to  cut  B.  in  attempting  to  murder  C,  it  seems,  that  A.  would  not  be  guilty  within  the 
slat.  7  W.  4,  and  1  Vie.  c.  85,  for  the  indictment  mu^t  allege  a  specific  intention  lo  murder  or  injure  C, 
which  would  be  negatived  by  the  evidence.  If  in  that  case  A.  had  actually  killed  B.  he  would  have  beea 
guilty  of  murder;  but  in  order  to  constitute  murder,  a  general  malicious  and  felonious  intention  is  sufficient, 
and  it  is  not  necessary  that  it  should  be  specifically  pointed  at  the  individual. 
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on  recognized  legal  principles  ought  to  prevail,  unless  the  presumption  be 
rebntted  by  competent  evidence. 

The  law  constantly  notices  the  universal  principle  of  evidence,  that  a 
man  shall  be  taken  to  intend  that  which  he  does,  or  which  is  the  immediate 
and  natural  consequence  of  his  act  (it). 

In  many  cases,  therefore,  the  allegation  of  intention,  though  essential  to 
sustain  the  charge  or  claim,  requires  no  other  proof  than  that  of  the  fact 
itself;  the  intention  being  the  result  or  inference  which  the  law  draws 
from  the  act  itself,  in  the  absence  of  a  sufficient  legal  justification  or  excuse. 
Thus  in  the  case  of  a  libel,  the  publication  and  noxious  application  of 
'    -  which  have  been  proved,  in  the  absence  of  evidence  to  repel  the  presump- 

tion, a  malicious  intention  {x)  is  to  be  inferred  without  further  proof. 
*573     Where,  on  the  *contrary,  the  act  itself  is  indifferent,  and  is  innocent  or 
criminal  according  to  the  intention  of  the  agent,  the  intention,  like  any  other 
matter  of  fact,  requires  extrinsic  proof. 

Where  a  party  disposes  of  forged  bank-notes,  it  is  an  inference  of  law 
that  he  intended  to  defraud  the  Bank  (3/);  and  yet,  if  the  jury  do  not  draw 
the  conclusion,  but  merely  find  the  facts,  it  seems  that  the  Court  cannot. 

In  the  absence  of  any  principle  or  rule  of  law,  by  virtue  of  which  either  a 
conclusive  inference  or  any  presumption  as  to  intention  ought  to  be  drawn 
from  the  act  or  its  circumstances,  the  specific  intention  of  the  agent  is  a 
matter  of  fact  on  which  the  jury  are  to  exercise  their  discretion  on  the  evi- 
dence before  tliem,  as  in  ordinary  cases,  civil  as  well  as  criminal  (z).  Thus 
on  a  charge  of  homicide,  it  may  be  for  the  jury  to  say  whether  the  act  was 
done  with  a  malicious  intent  to  destroy  another,  or  merely  to  alarm  and 
terrify  him,  or  resulted  from  mere  unavoidable  accident,  independently  of 
any  intention  to  injure  another,  or  even  of  carelessness  or  negligence;  and 
according  to  that  determination,  the  offence  may  amount  to  murder,  or 
merely  to  manslaughter,  or  chance-medley.  In  order,  however,  to  arrive 
at  a  just  conclusion  upon  such  questions,  the  jury  ouglit  to  act  upon  those 
presumptions  which  are  recognized  by  the  law,  as  far  as  they  are  appli- 
cable, and  their  own  judgment  and  experience,  as  applied  to  all  the  circum- 
stances in  evidence. 

Where  the  particular  intention  is  essential,  evidence  of  former  attempts 
with  that  intention  is  admissible  to  prove  the  intent  (a).  It  is  a  general 
rule,  that  whenever  the  fact  of  intention  is  required  to  be  established  by  col- 
lateral evidence,  it  may  be  rebutted  by  contrary  evidence  (b). 
Primary  A  doubt  has  existed  whether  a  criminal  agent  who  effects  the  particular 
and  colia-  mischief  prohibited,  but  who  has  a  different  and  primary  object  in  view, can 
be  guilty  of  an  mtention  to  effect  the  particular  mischief,  which  is  but 
ancillary  to  the  principal  purpose.  This  difficulty  seems  to  have  arisen 
from  considering  that  as  a  question  of  law  which  is  in  strictness  a  mere 
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(u)  See  Ld.  Ellenborough's  observations,  3  M,  &  S.  15. 

(x)  See  Ld.  Ellcnhorougli's  observations,  R.  v.  Phillips,  6  East,  470.  Wiiere  an  act,  in  itself  indifferent, 
beootnes  criminal  if  it  be.  done  with  a  particular  intent,  tiien  tiie  intention  must  be  alleg-ed  and  proved;  but 
where  the  act  is  in  itself  unlawful,  the  proof  of  justification  or  excuse  lies  on  the  defendant,  and  on  failure 
thereof,  the  l;iw  implies  a  criminal  intention.     Per  Lord  Mansfield,  5  Burr.  266L     Starkie  on  Libel,  2d  edit. 

(y)  R.  V.  Mazasora,  2  B.  &  C.  261;  S.  P.  R.  v.  Sheppard,  Russ.  &  Ry.  169. 

(?)   Bac.  Ab.  Trial,  G.;  1  Hale,  229. 

(«)  R.  v.  Voke,  Russ.  &  Ry.  C.  C.  53L  An  indictment  charging-  a  joint  administeringf  of  sulphuric  acid 
to  several  horses,  held  to  be  supported  by  proof  of  mixing  a  quantity  with  corn,  and  dividing  it  amongst 
them;  but  to  make  such  an  act  criminul,  it  must  appear  tn  have  been  done  with  the  intent  charged,  and  not 
under  a  mistaken  notion  of  improving  the  appearance  of  their  skins;  and  to  show  the  intent,  other  acts  of  the 
party  may  be  shown.     R.  v.  Mogg,^  4  Carr.  &  P.  C.  364.     See  Donolly's  Case,  and  tit.  Coin— Forgery. 

(6)  Per  Ld.  Ellenborough,  R.  v.  Phillips,  6  East,  475. 

'Eng.  Com.  Law  Reps.  xix.  420. 
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question  oifact.  If  the  prisoner  did  in  fact  intend  the  particular  mischief, 
it  can  be  no  belter  defence  in  point  of  law  (c)  than  of  morals  that  he  also 
inteiKJed  souje  other,  and  perhaps  greater  injury,  VVhetlier  lie  intends  the 
particular  consequence,  is  a  question  of  fact  for  the  jury.  A  man,  it  seems, 
intends  that  consequence  which  he  contemplates,  and  which  he  expects  to 
result  from  his  act,  and  he  therelore  must  be  taken  to  intend  every  conse- 
quence which  is  the  natural  and  immediate  result  of  any  act  which  he  volun- 
tarily does;  in  this  respect,  the  legal  sense  of  the  term  intention  does  not 
differ  from  its  usual  and  ordinary  meaning.  It  is  therefore  a  question  for 
the  jury,  whether  the  agent  did  not,  in  attempting  to  attain  his  primary 
*object,  also  intend  the  collateral  mischief  which  was  the  necessary  or  even  *574 
natural  consequence  of  the  means  used  (f/). 

In  Williams^s  case,  where  the  prisoner  was  indicted  for  cutting  the 
clothes  of  the  prosecutrix  with  intent  to  spoil  them,  it  appeared  that  the 
principal  object  of  the  prisoner  was  to  injure  the  person.  But  Mr.  J.  Buller 
left  it  as  a  question  for  the  jury,  whether  the  prisoner  made  the  assault  with 
intent  to  spoil  the  clothes;  informing  them  that  they  might  consider  whether 
a  person  who  intended  the  end,  i.  e.  the  injury  to  person,  did  not  also  intend 
the  means  by  which  it  was  to  be  attained  (e). 

In  the  case  of  Coke  and  Woodhurne  (/),  who  were  indicted  under  the 
Coventry  Act  for  wounding  Mr.  Crisp,  with  intent  to  maim  him,  it  clearly- 
appeared  that  the  primary  object  was  to  murder  him;  but  the  jury  finding 
that  they  contemplated  the  maiming  as  ancillary  to  the  murder,  the  pri- 
soners were  convicted  and  executed.  In  a  recent  case  [g),  it  appeared  that 
the  prisoner,  in  order  to  facilitate  the  commission  of  a  rape,  cut  the  private 
parts  of  the  prosecutrix  with  a  penknife:  it  was  left  by  the  learned  Judge  to 
the  jury,  whether  the  prisoner,  although  he  probably  meant  to  commit  a 
rape,  did  not  also  intend  to  do  the  prosecutrix  a  grievous  bodily  harm,  and 
that  the  intention  might  be  inferred  from  the  act  itself.  The  Judges  were 
unanimously  of  opinion  that  the  conviction  was  right  (A), 

With  a  view  to  civil  compensation  for  a  loss  which  must  fall  on  one  or 
other  of  two  (in  a  moral  sense)  innocent  parties,  it  is  just  and  politic  that 

(c)  See  Fost.  439. 

(f/)  Tlie  intention  in  such  cases  seems,  in  the  common  use  of  the  word,  to  depend  not  upon  the  necessity 
of  the  connection  between  the  act  and  the  consequence,  but  on  the  contemplation  and  expectation  of  the 
agent,  that  the  consequence  will  result  from  the  act.  He  may  not  intend  the  consequence,  although  it  be 
the  necessary  and  certain  result  of  the  act;  as  where  one  ignorantly  administers  to  another  deadly  poison, 
supposing  it  to  be  a  whnlesomc  medicine,  he  does  not  intend  the  death,  although  it  be  the  certain  con- 
sequence  of  the  act.  So  he  may  intend  a  consequence,  although  that  consequence  cannot  result  from  the 
act;  as  where  one  supposing  that  which  is  in  its  nature  perfectly  harmless  to  be  poison,  administers  it 
under  the  expectation  that  it  will  occasion  death,  there  he  intends  death,  although  it  cannot  result  from  the 
act.  It  is  obvious  that  in  these  cases  the  intention  is  identified  with  the  expectation  of  the  particular 
result  which  exists  in  the  mind  of  the  agent.  Wliere  the  parly  in  doing  an  act  contemplates  and  expects 
any  one  consequence,  or  any  number  of  consequetices  from  his  act,  in  common  parlance  as  well  as  legal 
construction  he  intends  them  all.  If  a  man,  intending  to  get  rid  of  a  particular  jiiece  of  evidence  against 
him,  were  to  burn  the  document,  would  it  not  be  a  manifest  absurdity  to  say,  that  he  did  not  intend  to 
burn  the  paper  or  parchment  on  which  the  evidence  was  written,  and  that  he  merely  intended  to  rid  him- 
self of  the  writing  which  it  contained?  Equally  absurd  would  it  be  in  point  of  law,  were  the  publisher 
of  libels  on  the  characters  of  individuals  to  insist  that  his  object  was  not  to  defame  others,  which  was  a 
mere  collateral  incident,  but  to  profit  by  the  sale  of  his  libels. 

(f)  Leach,  597.  The  jury  found  the  prisoner  guilty,  but  the  Judges  are  said  to  have  held,  that  to  bring 
the  case  within  the  stat.  6  G.  1,  c.  23  (which  was  made  to  prevent  a  particular  and  mischievous  practice  by 
the  weavers,  of  destroying  foreign  manufactures  introduced  into  this  country),  it  was  necessary  that  the  pri- 
mary intention  should  be  to  destroy  the  clothes.  There  were,  however,  other  objections  which  were  fatal 
to  the  prosecution. 

(/)  6St.  Tr.212. 

(s)  H-  V.  Cox,  cor.  Graham,  B.,  Chelmsford  Assizes,  1818,  and  afterwards  by  all  the  Judges,  under  the 
Stat.  43  Geo.  3,c.  58. 

(/()  The  cutting  off  part  of  a  living  sheep,  with  intent  to  steal,  supports  an  indictment  for  killing  with 
intent,  &.c.  if  the  cutting  ofF  must  occasion  the  sheep's  death.     R.  v.  Clay,  1  Russ.  &  Ry.  C.  C.  387. 
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the  loss  should  fall  on  him  who  voluntarily  did  the  act,  or  who  might  and 
ought  to  have  prevented  the  loss  from  happening  (i); — to  make  a  man  cri- 
minal there  must  usually  be  either  malice  or  some  culpable  want  of  rea- 
sonable care  and  caution. 

-SVS  *INTEREST  OF  MONEY. 

The  Stat.  3  &  4  W,  4,  c.  42,  s.  28,  enacts,  that  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of  any 
issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow 
interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of  interest, 
from  the  time  when  such  debts  or  sums  certain  were  payable,  if  such  debts 
or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain  time, 
or  if  payable  otherwise,  then  from  the  time  when  demand  of  payment  shall  - 
have  been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment;  provided  that  interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law.  Section  29  enacts,  that  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inqinsition  of  damages,  may,  if  they  shall  think 
fit,  give  damages  in  the  nature  of  interest  over  and  above  the  value  of  the 
goods  at  the  time  of  the  conversion  or  seizure  in  all  actionsof  trover  or  tres- 
pass, de  bonis  esportatis,  and  over  and  above  the  money  recoverable  in  all 
actions  on  policies  of  assurance  made  after  the  passing  of  the  Act. 
General  Interest,  independently  of  the  above  Act,  is  in  general  recoverable,  in 

rule.  addition  to  the  principal  sum,  upon  an  express  promise,  or  where  a  contract 

may  be  implied  from  circumstances,  but  not  otherwise  (J)  (A). 
Evidenceof     Interest  is  recoverable  wherever  the  intention  of  the  parties  that  it  should 
a  contract.  ]jq  pg^jj  g^,^  j^g  inferred  from  the  circumstances,  the  particular  mode  of 
dealing  adopted  by  the  parties,  or  the  usage  of  the  trade  (k)  in  which  they 

(f)  Though  a  man  do  a  lawful  thing,  yet  if  any  damage  do  thereby  fall  on  another  he  shall  answer  it,  if  he 
could  have  avoided  it.  As  if  a  man  lop  a  tree,  and  the  boughs  fail  upon  another  ipso  invito,  yet  an  action  lies. 
If  a  man  shoot  at  birds  and  liurt  another  unawares,  an  action  lies.  If  I  have  land  through  whicii  a  river 
runs  to  your  mill,  and  I  lop  the  sallows  growing  by  llie  river  side,  which  accidentally  stop  the  water  so  as 
your  mill  is  injured,  an  action  lies.  If  I  am  building  my  own  house,  and  a  piece  of  timber  falls  upon  my 
neighbour's  house  and  breaks  part  of  it,  an  action  lies.  If  a  man  assault  me,  and  I  lift  up  my  staff  to  defend 
myself,  and  in  lifting  it  up  hit  another,  an  action  lies  by  that  person,  and  yet  I  did  a  lawful  thing.  And  the 
reason  of  all  these  cases  is,  because  he  that  is  damaged  ought  to  be  recompensed.  But  otherwise  it  is  in 
criminal  cases,  for  there  actus  vonfacit  reum  rnsi  mens  sit  rea.  P.  C.  Lambert  v.  Bessey,  Ray.  421,  and  see 
Guilberl  v.  Stone,  Style,  12.  Weaver  v.  Ward,  Ilob.  134.  But  it  is  a  rule  that  ignorance  of  the  law  is  no 
excuse  for  a  violation  of  the  law,  though  no  moral  blame  attach. 

(j)  In  Arnoit  v.  Redfern,^  3  Bjng.  353,  Best,  C.  J.  said,  "  the  rule  (that  is,  the  negative  part  of  it)  merely 
prevents  acts  of  kindness  from  being  converted  into  mercenary  bargains,  and  makes  it  the  interest  ol"  trades- 
men  to  press  their  customers  for  payment  of  their  debts,  and  thereby  checks  the  extension  of  credit,  which  is 
often  ruinous  both  to  tradesmen  and  customers. 

(k)  Eddowes  v,  Hopkins,  Doug.  375.  Upon  an  undertaking  to  pay  a  sum  on  the  arrival  of  money  in  this 
country  from  abroad,  which  was,  in  reference  to  certain  instructions,  to  be  in  dischtirge  of  a  bill  in  the  hands 
of  the  plaintiff,  and  due  from  the  party  on  whose  account  the  remittance  was  to  be  made,  held  that  the 
plaintiff  could  not  recover  interest  on  the  amount,  from  the  time  of  the  money  having  come  to  the  defendant's 
hands.  Hare  v.  Richards,^  7  Bing.  254,  and  5  M.  &  P.  35;  and  see  De  Haviland  v.Bowerbunk,  \  Camp.  51. 
A  contract  to  pay  interest  upon  the  balance  at  the  end  of  each  year,  including  interest,  is  unobjectionable. 
Newall  v.  Jones?  I  M.  &  M.  449,  and  4  C.  &  P.  124.  The  defendant,  a  prisoner  in  France,  by  a  written 
instrument,  promised  in  one  month  after  his  arrival  in  England  to  pay  the  plaintiff  or  order  £.  sterling,  for 
value  received.  He  arrived  in  England  in  1814;  a  demand  was  made  in  1818,  and  in  1819  an  action  was 
commenced,  which  was  continued  until  1828,  when  the  cause  was  tried;  held,  that  the  same  being  payable 
upon  a  contingency,  and  the  instrument,  in  its  language,  leading  to  the  conclusion  that  the  parties  did  not 
intend  that  interest  should  be  payable  up  to  the  time  of  the  principal  becoming  due,  the  Court  refu.sed  to  de- 
part  from  the  rule,  that  interest  is  not  due  on  money  secured  by  a  written  instrument,  unless  it  appeared  to 
be  so  intended  on  the  face  of  it,  or  is  implied  from  mercantile  usage.     Page  v.  Netpmun,^  9  B.  &,  C.  378 

(A)  (See  for  a  summary  of  cases  on  the  subject  of  interest,  Hoare  v.  Allen,  (n.)  2  Dull.  104.) 
lEng.  Com.  Law  Reps.  xiii.  3.    2/d.  xx.  122.    ^Id.  xix.  304.    *ld.  xvii.  399. 
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*dealt.  As  where  interest  has  been  allowed  on  former  balances  of  account 
(/);  and  where  it  has  been  the  custom,  on  advances  by  bankers  to  the  de- 
fendant, to  allow  interest  on  the  balances  struck  from  time  to  time  on  the 
whole  balance,  such  interest  tnay  be  recovered  (r;i).  So,  if  the  customer 
knew  that  such  was  the  practice  of  the  house  (n),  otherwise  the  Court  will 
not  allow  the  banker  more  than  simple  interest  upon  sums  actually  ad- 
vanced (o).     It  is  not  recoverable  from  a  mere  stakeholder  (/;). 

2dly,  It  is  recoverable  where  a  bond,  bill  of  exchange,  or  promissory  note,  Written 
has  been  given  (q),  although  no  day  of  payment  be  specified,  for  then  the  ®^'^'^"'"'^' 
money  becomes  due  immediately  (r),  and  although  the  money  by  the  terms 
of  the  security  be  payable  on  demand,  in  which  case  interest  runs  from  the 
day  of  the  demand  {s);  and  if  no  demand  be  proved,  from  the  issuing  of  the 
writ  (/).     If  the  bill  or  note  specifty  that  interest  is  payable,  it  is  payable 
from  the  date,  but  otherwise  from  the  time  only  when  it  becomes  due  (u). 
Where  the  maker  promised  by  the  note  to  pay  interest  on  demand,  it  was 
held  that  this  meant  from  the  dale  (v).     Interest  is  recoverable  from  the 
drawer  of  a  bill,  from  the  time  of  notice  of  dishonour  (x).     So  if  a  bill  of 
exchange  be  given,  although  ii  turns  out  to  be  void  (y);  for  the  intention 
of  the  parties  to  ^contract  for  interest  may  be  inferred  from  that  circum-     *577 
stance  (z).     So  where  goods  sold  and  delivered  were  to  be  paid  for  by  a 

Where  the  defendants  bound  themselves  by  an  instrument  in  the  nature  of  a  bond,  but  without  penalty  or 
any  stipuhitiori  as  to  interest,  to  pay  certain  sums  at  certain  periods,  to  be  delivered  to  a  third  party,  in  goods, 
held  that  the  instrument  not  being  a  mercantile  contract,  nor  one  on  which  there  existed  any  usage  as  to 
interest,  it  did  not  carry  interest.     Foster  v.  Weslon,^  6  Bing.  709. 

(I)  Nic/ioU  V.  Thomson,  1  Camp.  52.     And  sec  Clialie  v.   The  Duke  of  York,  6  Esp.C.  45. 

(th)  Bruce  v.  Hunter,  3  Camp.  467.     [See  Eaton  v.  Bell,  5  B.  &.  A.  347.     Eng.  Corn.  Law    Reps.  vii.  13.] 

(n)  Moore  v.  Voughlon?  1  Slirkie's  C.  487. 

(o)  Dawes  v.  Pinner,  2  Camp.  482,  n  ;  cor.  Ld.  Eilenborongh. 

(p)  Where  the  defendant,  an  auctioneer,  received  a  deposit  on  the  sale  of  premises,  and  the  title  being  dis- 
puted, received  notice  from  the  vendor  to  invest  it  in  Government  securities,  hut  vvitliout  procuring  any  autho. 
rity  or  concurrence  of  the  vendee;  held,  that  being  a  mere  stakeholder,  aiid  liable  to  be  called  on  to  pay  it 
over  at  any  time  to  the  party  entitled,  he  wiis  not  liable  to  pay  interest,  although  it  appeared  that  he  liad 
mixed  it  up  with  his  own  money  at  his  banker's,  of  which,  after  leaving  sutFicient  to  answer  calls,  the  residue, 
including  J9-20ths  of  the  deposit,  was  laid  out  in  securities  producing  interest.  Harrington  v.  Hoggart,^  1 
B.  &  Ad.  577.  Where  the  contract  of  sale  expressly  stated  that  the  auctioneer  was  agent  lor  the  vendor,  and 
there  was  no  proof  that  he  had  due  notice  of  the  contract  having  been  rescinded,  the  vendor  having  failed  to 
make  a  good  titli;,  held  that  the  auctioneer,  in  an  action  to  recover  back  the  deposit,  was  not  liable  for  inte- 
rest. Giihy  V.  Driver,  2  Y.  &  J.  549.  And  see  Spittle  v.  Lavender,'^  2  B.  &  B.  452;  and  Burrell  v.  Jones,  3 
B.  &  B.  47. 

(q)  Vernon  v.  Cholmovdely,  Banh.  119.  Robinson  v.  Bland,  2  Burr.  1077,  1085.  In  an  action  of  trover 
for  a  bill  of  exchange,  the  jury  may  give  interest  by  way  of  damages,  though  no  speci.il  damage  be  alleged 
in  the  declaration.  Paine  v.  Prilchurd,^  2  C.  &  P  558.  Bill  payable  six  months  after  dale,  with  lawful 
interest;  interest  payable  from  date.  Doman  v.  Dihdin,^  1  Ry.  &  M.  381.  Bond  in  penalty  of  120/.  condi- 
tioned for  payment  of  120/.;  plaintitf  entitled  to  recover  interest  as  damages,  beyond  the  amount  of  the 
pen;ilty.  Francis  v.  Wilson,''  1  Ry.  &  M.  C.  105.  See  Ld.  Lonsdale  v.  Church,  2  T.  R.  388.  M'Clure  v. 
Dunkin,  1  East,  436.  Hilhouse  v.  Davis,  1  M.  &  S.  1G9.  Wilde  v.  Clark,  6  T.  R.  603.  Bay  ley,  J.,  in  the 
case  of  Cameron  v.  Smith,  2  B.  &  A.  308,  said  thiit  in  an  action  on  a  bill,  interest  being  in  the  nature  of 
daninges;  the  jury  might  disallow  it,  in  case  they  were  of  opinion  that  the  delay  in  payment  had  been  occa- 
sioned by  the  default  of  the  holder.  And  by  the  late  statute  3  &  4  W.  4,  c.  42,  the  giving  interest  is  discre- 
tionary with  the  jury. 

(r)  Farquhnr  v.  Morris,  7  T.  R.  124,  and  per  Ld.  Eilenborongh,  15  East,  225.  But  in  Hogan  v.  Page,  1 
B.  &  P.  337,  it  was  held  that  interest  was  not  payable  on  a  single  bond. 

(sj  Parker  v.  Hutchinson,  3  Ves.  183.  Upton  v.  Lord  Ferrers,  5  Ves.  803.  Blaney  v.  Hendrick,  2  W. 
B.  761. 

(0  Pierce  v.  Fothergill,^  2  Bing.  N.  C.  167. 

(u)  Orr  V.  Churchill,  1  H.  B.  227.  Kennerly  v.  Nash,^  1  Starkie's  C.  452.  Doman  v.  Dibdin,^  Ry.  & 
Mo.  381. 

(v)  Hopper  V.  Richmond,^"  1  Starkie's  C.  508,  cor.  Ld.  Eilenborongh. 

(x)    Walker  v.  Barnes,^'  5  Taunt.  2  10. 

(y)  Robinson  v.  Bland,2B\nr.  1077. 

(z)  Ibid.     And  sec  Lord  Ellenborough's  observations,  15  East,  227. 

»Eng.  Com.  Law  Reps.  xix.  217.    ^Id.n.  419.    3/d  xx.  443.    4/^2.  vi.  196.    6//.  xii.  261.    sit/,  xxi.  465. 
•Jld.  xxi.  391.     «Id.  xxix.  296.    ^Jd.  ii.  466.     lo/c/.  ii.  488.     ^Ud.  i.  91. 
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bill  at  a  certain  date,  on  which  interest  wonld  have  run  («);  and  it  was  held 

that  interest  niiglit  be  recovered  as  part  of  the  estimated  value  of  the  goods, 

upon  the  common  count  for  goods  sold  and  delivered  (b).     But  where  there 

Evidenceofwas  an  agreement  in  writing  that  the  price  of  goods  sold  and  delivered 

a  ccntract  sIiqi^u  be  paid  for  at  a  price  specified,  it  was  Iield  that  interest  was  not  re- 

teresi^  '"'  coverable  after  the  expiration  of  the  credit  (c).     So  interest  is  recoverable 

in  an  action  on  a  judgment,  where  the  debt  itself  on  which  the  action  was 

founded  bore  interest  {d). 

In  a  late  case  the  Court  held,  that  interest  was  not  recoverable  except 
upon  an  express  contract  or  an  implied  one;  as  in  the  case  of  mercantile 
securities,  or  where  a  promise  could  be  implied  from  the  usage  of  trade,  or 
from  the  particular  circumstances  of  the  case  (e). 

(a)  Marshall  v.  Poole,  13  East,  98;  note,  the  agreement  for  the  sale  was  in  writing;  as  also  in  Porter  v. 
Palsgrrave.  2  Camp.  472;  Becker  v.  Jones,  2  Camp.  428;  Boyce  v.  Warbarton,  Ibid.  480.  Furr  v.  Ward,  3 
M.  &  W.  23. 

(fc)  But  in  other  cases  interest  seems  to  have  been  recovered  as  damages,  in  the  case  of  money  lent,  Tre- 
laicney  v.  Colinan,  1  B.  &  A.  90;  or  upon  a  promissory  note.  Sec  Slack  v.  Loioell,  3  Taunt.  1.57,  where 
the  jury,  in  a  similar  case,  gave  the  price  and  interest  as  damages,  and  the  Court  of  C.  P.  would  not  set 
aside  the  verdict. 

(c)  Gordon  v.  Swan,  12  East,  419;  the  declaration  was  in  assumpsit  for  goods  sold  and  delivered.  In 
Blancy  v.  Hendrick,3  Wils.  205,  it  was  held  by  Gould,  Blackslone,  and  Nares,  Js.  {absenle  Eyre,  C.  J.)  that 
interest  miglit  be  recovered  on  an  account  stated  from  the  day  on  which  it  was  stated;  but  Ihiit  no  interest 
could  be  recovered  in  respect  of  niotiey  owing  for  goods  sold  and  delivered.  And  in  Mountford  v.  Willis,  2 
B.  &  P.  337,  it  was  held  that  interest  was  recoverable  for  goods  bargained  and  sold,  a  time  being  limited  by 
the  agreement  (which  was  in  writing)  for  the  payment. 

(d)  Arnolt  v.  Redfern,'  3  Bing.  353.  So  in  affirming  a  judgment  on  a  writ  of  error  in  the  Exchequer. 
Tidd,  1231,  2d  edit.;  2  Camp.  42f^,  n.;  13  East,  78;  3  Taunt.  157;  4  Taunt.  298.  In  an  action  of  debt  upon 
an  Irisii  judgment,  a  jury  ought  to  give  interest  or  not,  as  they  find  that  the  plaintiff  has  or  has  not  used 
proper  dilisrence  to  obtain  payment.  Bann  v.  Dalzell,^  M.  &  M.  228,  and  3  C.  &  P.  376.  So  (senible),  in 
general  where  the  claim  to  interest  does  not  rest  on  express  contract.  lb.  See  Lning  v.  Stone,  lb.  in  the 
note;  and  Da  Belloix  v.  Waterpark,'^  1  D.  «fc  R.  16.  Entwisle  v.  Shepherd,  2  T.  R.  78.  On  an  indemnity 
given  against  charges  on  the  sale  of  land  with  sureties,  the  purchaser  having  been  called  on  to  pay  the 
arrears  of  an  annuity,  but  in  the  absence  of  the  principal  residing  abroad,  the  jury  having  found  neglect  in 
suing  the  sureties,  it  was  held  that  interest  was  not  recoverable  on  the  sums  paid.  Anderson  v.  Arrowsmith, 
2  P.  &  D.  403. 

(e)  Higgins  v.  Sargent,*  2  B.  &  C.  348.  The  question  was  whether  in  an  action  of  covenant  on  a  policy 
of  insurance  on  a  life,  interest  was  due  from  the  day  when  the  sum  insured  for  became  payable;  and  the 
Court  held  that  it  was  not.  Abbott,  C.  J.  said,  "it  is  now  established  as  a  general  principle  that  interest  is 
allowed  to  lay  only  upon  mercantile  securities,  or  in  those  cases  where  there  has  been  express  promise  to 
P'lV  interest,  or  where  such  promise  is  to  be  implied  from  the  usage  of  trade  or  other  circumstances.  It  is 
of  importance  tliat  this  rule  should  be  adhered  to;  and  if  we  were  to  hold  that  interest  was  payable  in  this 
case,  the  application  of  the  general  rule  might  be  brought  into  discussion  in  many  others."  He  afterwards 
observed,  "inasmuch  as  the  money  recovered  in  this  cause  was  not  due  by  virtue  of  a  mercantile  instrument, 
and  as  there  was  no  contract,  express  or  implied,  to  pay  interest,  I  cannot  say  that  the  jury  ought  to  have 
been  told  that  they  were  bound  to  give  interest."  Bayley,  .T.,  held,  that  as  interest  was  not  due  by  law  for 
money  lent,  to  be  repaid  either  on  demand  or  at  given  time  {Gallon  v.  Bragg,  15  East,  224),  it  followed 
that  interest  was  not  due  for  money  payable  at  a  certain  time  after  an  event,  and  that  the  circumstance  of  its 
being  due  by  virtue  of  a  contract  under  seal,  made  no  difference.  Holroyd,  J.:  "  It  is  clearly  established  by  the 
later  authorities,  that  unless  interest  be  payable  by  the  consent  of  the  parties,  express  or  implied,  from  the 
usaffe  of  trade  (is  in  the  case  of  bills  of  exchange),  or  other  circumstances,  it  is  not  due  at  common  law. 
In  De  Havilnnd  v.  Bowerbank,  1  Camp.  50,  Lord  Ellenborough  was  of  opinion  that  where  money  of  the 
plaintiff  had  come  to  the  hands  of  the  defendant,  to  establish  a  right  of  interest  upon  it,  there  should  either 
be  a  specific  agreement  to  that  effect,  or  someliiing  should  appear  from  which  a  promise  to  pay  interest 
might  be  inferred,  or  proof  should  be  given  of  the  money  being  used;  and  in  Gordon  and  Swan,  12  East, 
410,  the  same  noble  and  learned  Judge  said,  that  the  giving  of  interest  should  be  limited  to  bills  of  exchange 
and  such  like  instruments,  and  agreements  reserving  interest.  In  the  latter  case,  although  the  money  was 
payable  at  a  particular  day,  non-payment  at  tliat  day  was  held  not  to  give  any  right  to  interest.  Independ- 
ently of  these  authorities,  I  am  of  o|)inion,  upon  the  pritici[)les  of  the  common  law,  that  interest  is  not  pay- 
able upon  a  sum  certain,  payable  at  a  given  day.  The  action  of  debt  was  the  specific  remedy  appropriated 
by  the  comtnon  law  for  the  recovery  of  a  sum  certain.  Now  in  that  action  the  defendant  was  summoned  to 
render  the  debt,  or  show  cause  why  he  should  not  do  so.  The  payment  of  the  debt  satisfied  the  smnmons, 
and  was  an  answer  to  the  action.  If  this,  therefore,  had  been  an  action  of  debt,  the  payment  of  the  princi- 
pal sum  woulii  have  been  a  good  defence,  because  the  interest  is  no  part  of  the  debt,  but  is  claimed  only  as 
damugcs  resulting  from  the  non-[)ayment  of  the  debt.  Where,  indeed,  l!)e  interest  becomes  payable  by 
virtue  of  a  contract,  express  or  implied,  then  it  becomes  part  of  the  debt  itself,  and  consequently  it  would 
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*So  interest  is  recoverable  if  the  money  has  been  used;  as  where  an  Where  it 
a2:ent  pays  the  money  of  his  principal  into  his  banker's  hands,  and  uses  itc^'^not  be 

as  his  own  (/).  recovered. 

It  has  been  held,  subject  to  the  above  exceptions,  that  interest  is  not  re- 
coverable upon  a  sale  of  goods  (g),  or  upon  money  lent  (A),  or  money  paid, 
or  money  had  and  received  (/);  nor  upon  the  balance  of  an  account 
stated  (k);  nor  upon  a  policy  of  insurance  (/);  nor  upon  an  agreement  for 
retaining  lithes,  no  day  having  been  fixed  for  the  payment  (m). 

It  has  in  some  instances  been  held,  that  though  interest  be  not  recover- 
able *eo  nomine,  it  is  recoverable  as  damages  [n).    If,  however,  on  grounds     *579     - 
of  general  policy,  which  may  not  be  unattended  with  inconvenience  in 
particular  cases,  a  general  rule  be  laid  down  which  excludes  a  direct 

then  be  no  answer  to  an  action  of  debt  for  the  defendant  to  show  that  he  had  paid  the  principal  sum  ad- 
Vanced.  Here  there  being  no  contract,  either  express  or  implied,  to  pay  interest,  it  was  no  part  of  tiie  debt, 
but  could  only  be  recovered  by  way  of  damages  for  detainingr  the  debt.  Inasmuch,  therefore,  as  it  appears 
that  if  the  plaintiff  had  pursued  that  remedy  which  by  the  common  law  is  specifically  applicable  to  his 
case,  he  could  not  have  recovered  interest,  I  think  that  he  ought  not  to  be  permitted  to  recover  interest  by 
Way  of  damages  in  an  action  of  covenant."  In  a  very  late  case  (Easter  Term,  1829),  the  court  of  K.  B. 
held,  that  interest  was  not  recoverable  on  a  written  promise  to  pay  money  on  a  day  certain,  which  had  been 
made  abroad,  and  which  had  been  declared  on  as  a  promissory  note,  but  which  in  point  of  law  was  not  a 
promissory  note,  and  where  the  plaintiff  had  recovered  on  the  account  stated.  Contrary  to  the  above  rule, 
laid  down  in  Higgins  v.  Sargent,  interest  Ims  formerly  been  allowed  on  a  sum  awarded  to  be  paid  on  a  cer- 
tain day.  Finhorn  v.  Tuckinglon,  3  Camp.  468;  and  see  Chalie  v.  Duke  of  York,  6  Esp.  C.  46;  Swinford  v. 
2?w;-n,i  Gow.  9. 

(/)  Rogers  v.  Boelim  Sf  others,  2  Esp.  C.  702;  cor.  Ld.  Kenyon.  And  sec  as  to  assignees,  Travers  v. 
Townsend,  1  Cro.  C.  C.  3«4;  Executors  of  Franklin  v.  Frith,  S'Bro.  C.  C.  433;  Partners,  Pnthier  Trait6  da 
Contrat.  c.  7,  n.  116;  2  Atk.  106.     Sec  also  Willis  v.  Commissioners  of  Appeals,  &.c.  5  East,  22. 

(g)  Calton  v.  Bragg,  15  East,  223.     Gordon  v.  Swan.  2  Camp.  429;  12  East,  419. 

(h)  Ibid.  And  5  East,  22.  De  Haviland  v.  Bowerbank,  1  Camp.  50.  But  see  Trelawney  v.  Thomas,  1 
H.  B  3L)3,  where  it  was  allowed  on  money  advanced  for  the  use  of  another. 

(?)  Ibid.  And  De  Bernules  v.  Fuller  6;  others,  2  Camp.  427;  14  East,  490,  n.,  where  the  money  had  been 
paid  into  the  defendant's  hands  for  the  plaintifTs  use,  and  applied  by  the  former  to  another  purpose;  and  see 
Crockford  v.  Winter,  1  Camp.  129,  where  the  rule  was  held  to  extend  to  money  obtained  by  fraud. 

(k)  6  Esp.  C.  45.  Nichol  v.  Thompson,  1  Camp.  52.  But  see  Blaney  v.  Hendrick,  2  Bl.  761;  3  Wils.205; 
where  the  rule  for  allowing  interest  was  extended  to  all  liquidated  sntns,  although  the  balance  there  arose  on 
accoimt  stated  for  goods  sold  and  delivered.  And  in  Finhorn  v.  Tuckinglon,  3  Camp.  468,  Lord  EUenbo- 
rougii  held,  that  where  money  due  on  balance  of  account  was  awarded  to  be  paid  on  a  particular  time  and 
place,  interest  ran  after  a  demand  duly  made.  See  also  Marquis  of  Anglesea  v.  Chafey,  per  Abbott,  J., 
Dorchester  Spring  Ass.  1818.  Manning's  Index,  185.  And  see  1  East,  400;  1  M,  &  S.  173;  Vin.  Ab.  tit. 
Arbitration,  C.  2. 

(I)  Kingston  v.  Mackintosh,  1  Camp.  518.  And  per  Le  Blanc  J,  in  De  Bernales  v.  Fuller,  2  Camp.  427. 
And  per  Ld.  Ellenboroiigh  in  De  Haviland  v.  Bowerbank,  1  Camp.  50,  and  supra. 

(/n)  Shipley  v.  Hammond,  5  Esp.  C.  114;  but  it  was  said  that  it  would  iiave  been  otherwise  had  a  day 
been  appointed  for  payment. 

(n)  De  Bernales  v.  Wood,  3  Camp.  258;  where  in  an  action  to  recover  a  deposit  on  an  agreement  for  the 
sale  of  an  estate,  it  was  alleged  by  way  of  special  damage  that  the  plaintifT  had  lost  or  been  deprived  of 
the  sum  deposited;  and  Ld.  Ellenborough  held,  that  the  t)laintifF  was  entitled  to  recover  interest  as  special 
damage.  In  Marshall  v.  Poole,  13  East,  98,  the  Court  said  that  the  interest  subsequent  to  the  day  appoint- 
ed for  payment,  might  be  considered  as  part  of  the  stipulated  price  of  the  goods.  In  the  case  of  Arnott  v. 
Redfern,^  3  Bing.  353,  which  was  an  action  on  a  Scotch  judgment,  on  a  claim  for  work  and  labour  on  a  con- 
tract made  in  England,  and  where  the  Scotch  Court  had  allowed  interest;  the  Court  sustained  the  verdict  on 
the  judgment,  on  the  ground  that  even  in  England,  where  a  debt  is  wrongfully  withheld  after  the  plaintiff  has 
endeavoured  to  obtain  judgment,  the  jury  may  give  interest  in  the  shape  of  damages.  And  the  case  of  Lee 
V.  Munn,^  8  Taunt.  45,  was  cited,  where  it  was  held,  that  an  auctioneer  who  had  had  a  deposit  in  his  hands 
for  four  years  could  not  be  compelled  to  pay  interest,  because  the  plaintiff  had  made  no  demand  on  him  for 
repayment  of  the  deposit.  And  also  the  case  of  Eddowes  v.  Hopkins,  Doug.  376,  where  Ld.  Mansfield  held, 
that  in  cases  of  long  delay,  and  under  vexatious  and  oppressive  circumstances,  juries  in  their  discretion 
might  allow  interest.  Also  the  cases  of  Blackmore  v.  Fleming,  7  T.  R.  446;  Craven  v.  Tickncll,  1  Ves.  j. 
60,  and  Hilhoase  v.  Davis,  1  M.  &  S.  169.  But  in  Page  v.  Newmnn,'^  9  B.  «fe  C.  381,  the  Court  of  King's 
Bench  expressed  an  opinion  that  it  would  be  more  convenient  to  adhere  to  a  general  rule,  than  to  leave  it 
open  to  inquiry,  in  each  particular  ca?e,  whether  the  delay  had  been  attended  with  vexatious  and  oppressive 
circumstances.  Ld.  Tentcrden  observed,  that  if  the  rule  were  to  be  adopted  it  might  frequently  be  made  a 
question  at  Nisi  Prius,  whether  proper  means  had  been  used  to  obtain  payment  of  the  debt,  and  such  as  the 
party  ought  to  have  used,  which  would  be  productive  of  much  inconvenience. 
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claim  to  interest,  it  would  be  contrary  to  the  same  general  principle  of 
policy  to  allow  interest  to  be  recovered  indirectly  under  another  descrip- 
tion (I). 

A  trader  pledges  goods  on  a  promise  to  pay  interest;  the  creditor  is  enti- 
tled to  interest  up  to  the  date  of  the  commission  (o). 

Where  a  defendant  sued  upon  a  security,  carrying  interest,  pays  money 
into  Court  sufficient  to  cover  the  principal,  with  interest  down  lo  the 
commencement  of  the  action,  but  not  to  the  time  of  paying  in  the  money, 
the  plaiiititi'  may  proceed,  and  a  jury  on  trial  is  bound  to  give  him  damages 
for  the  interest  accruing  between  the  commencetnent  of  the  action  and  the 
payment  into  Court  (yj). 

INTERPLEADER  ACT. 

Br  the  1  &  2  Will.  4,  c.  58,  s.  7,  all  rules,  orders,  matters,  and  decisions 
to  be  made  and  done  in  pursuance  of  the  Act,  except  affidavits,  may,  toge- 
ther with  the  declaration  in  the  cause,  be  entered  of  record. 

JURISDICTION. 

As  to  the  jurisdiction  of  an  inferior  court,  where  the  amount  is  reduced 
by  a  set-otf;  see  Sir.  1191;  2  Wils.  68;  3  Wils.  48.  By  payment:  1  Tamit. 
60;  7  Moore,  6S;  1  B,  &  P.  223;  8  East,  28.  A  statute  which  enacts  that 
if  any  ditferenco  sliall  arise,  it  shall  he  decided  by  conuuissioners,  &c.,  does 
not,  without  express  words,  oust  the  jurisdiction  of  the  superior  courts. 
Lord  Shuftefihury  v.  Russel,  1  B.  &  C.  666.     See  tit.  Award. 

*580  *JURY  ACT. 

6  Geo.  4,  c.  50;  motions  to  regulate  the  trial  must  be  made  at  Nisi  Prius. 
7  Taunt.  390. 

JUSTICES. 

In  actions  against  justices  of  the  peace  and  peace  officers  (§'),  may  be 
considered, — 
^m^  I.    The  proofs  in  an  action  against  a  justice  of  the  peace,  8fC. 

1.  Of  notice  of  action,  p.  580. 

2.  Of  the  commencement  of  the  action,  p.  583. 

3.  Of  the  cause  of  action,  within  the  county,  &c.  p.  584. 

4.  Where  a  conviction  has  been  quashed,  ibid. 
II.  Proofs  in  defence  by  justices,  p.  585. 

III.  By  constables,  ^^c,  acting  under  a  warrant,  p.  594. 

IV.  By  constables,  SfC,  acting  luithout  ivarrant,  p.  600. 

noScl  of        ^'  Notice  of  action.— X^Y  the  stat.  24  Geo.  2,  c.  44,  s.  1,  no  writ  shall  be 
action.       sued  out  agaiiist,  nor  any  copy  of  any  process  at  the  suit  of  a  subject  shall 

(0)  Crosley^s  Case,  7  Vin.  Ab.  110.  But  a  mortganfee  shall  liave  his  interest  run  upon  a  bankrupt's  estate, 
because  he  h.ilh  a  right  in  rem;  but  as  to  other  interest,  it  ccaseth  on  the  bankruptcy.  Per  King,  Chunc,  7 
Vin.  Ab.  110. 

(p)  Kiddv.  Walker,^  2  B.  &  A.  105.  On  an  awnrd  directing  payment  of  money  interest  may  be  recovered 
by  action,  but  not  by  motion  for  attachment.  Churcfier,  Gent,  one,  &c.  v.  Stringer,  Gent,  one,  &c.^  2  B.  & 
Ad.  777. 

(7)  For  actions  against  ofBcersof  excise,  &c.  sec  the  title. 

(1)  [On  the  subject  of  Interest,  which  seems  hardly  to  relate  lo  the  doctrine  o?  Evidence,  see  cases,  Knglish 
and  Amcriojin,  collccle.l  and  arr.mged  in  Mr.  Day's  notes  to  Alkins  Sf  al.  v.  Wheeler  Sf  al.,  2  N.  R.  2l)5; 
Shipley  V.  Hammond,  5  Esp.  C.  114;  Gordon  v.  Swin,  12  East,  4IIJ;  Mr.  Howe's  note  to  De  Bernnles  v. 
Wood,  .3  Camp.  2.58;  Mr.  Hcnning's  appendix  to  his  late  vahiablc  edition  of  Francis's  M,i.\ims  of  Equity — in 
which  he  makes  very  respectful  reference  on  thi.s  subject,  to  Tate's  Digest  of  the  Laws  of  Virginia;  titles, 
Interest — Executors  and  Administrators.] 
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be  served  on,  any  justice  of  the  peace  for  anything  by  him  done  in  the 
execution  of  his  office  {r),  until  notice  in  writing  of  such  intended  ivr  it  or 
process  {s)  siiall  have  been  delivered{t)  to  hiaj,or  left  at  the  usual  place  of 
his  abode  by  the  attorney  (u)  or  agent  for  the  [)arty  who  intends  to  sue,  or 
cause  the  same  to  be  sued  out  or  served,  at  least  one  calendar  inonth  (x) 
before  the  suing  out  or  serving  the  same  ;  in  which  notice  shall  be  clearly 
and  explicitly  contained  the  cause  of  action  {y)  which  such  party  hath  or 
claimeth  to  have  against  such  justice  of  the  peace;  on  the  back  of  which 
notice  shall  be  indorsed  the  name  of  such  attorney  (r),  or  agent,  together 
with  {he  place  of  his  abode. 

Done  in  the  execution  of  his  office. — The  object  of  the  Legislature  was  Proof  of 
to  enable  the  magistrate  to  tender  amends  for  the  laron^  done:  the  statute  ""^'^*^* 

.1  /.  '^  •III-/'  when  ne- 

tneretore  supposes  a  wrong  to  have  been  done  m  consequence  of  some  pessary, 
excess,  or  want  of  authority  ;  for  where  the  justice  has  not  exceeded  his 
authority  the  enactment  is  useless.  Hence,  if  tlic  subject-matter  be  within 
the  jurisdiction  of  the  magistrate,  and  he  intend  bond  fide  (a)  to  act  as  a 
magistrate  at  the  time,  he  is  within  the  protection  of  this  statute,  although 
he  acts  erroneously  {b).  The  statute  applies,  unless  the  act  be  wholly  aliene 
to  the  jurisdiction,  and  done  diverso  intuitu  (c). 

*And  where  the  subject-matter  is  within  the  jurisdiction  of  the  magis-     *581 
trate,  it  will  be  presum.ed  that  he  pcted  as  a  justice  (d);  and  therefore,  where 

(;■)   Infrii,  5S0.  (s)  Infra,  581.  (t)  Infra,  ib. 

(«)  Infra,  ib.  (x)  Infra,  583.  {y)  Infra,  581. 

(z)  Infra,  58-2. 

(f/)  It  seems  tliat  the  question  of  hona fides  is  in  all  such  cases  one  of  fact  for  the  jury.  Wedge  v.  Berke. 
ley^  6  A.  &,  E.  663. 

(A)  See  Weller  v.  Take,  9  East,  36 1;  where  one  mag-istr,ite  made  an  order  in  a  case  where  the  authority  of 
two  was  necessary.  So  in  Prestidge  v.  Woodman,^  I  B.  &  C.  12,  where  a  magistrate  acted  on  a  subject-mat- 
tcrof  complaint,  the  facts  of  which  arose  loc;illy  bevond  tlie  limits  of  his  jurisdiction.  And  the  distinction 
was  taken  between  a  miigfistrate  and  constable  in  that  respect,  for  a  constable  is  not  protected  unless  he  act 
in  obedience  to  the  warrant;  Money  v.  Leach,  3  Burr.  1742;  but  a  magistrate  in  ail  cases  where  he  acts  in 
execution  of  his  office.  And  see  Gaby  v.  The  Wills  and  Berks  Canal  Company,  3  M.  &  S.  580.  And  see 
Ld.  Kcnyon's  observations,  Greenway  v.  Hard,  4  T.  R.  553;  and  Ld.  Tenterden's,  in  Beechey  v.  Sides,^  d.  B. 
&,  C.  809. 

(c)  Per  Ld.  Ellenbnrough,  9  East,  365,  &  P.  C.  Briggs  v.  Evelyn,  2  H.  B.  115.  And  therefore,  if  a  single 
mag-istrate  commit  the  mother  of  a  bastard  for  not  filiating-  a  child,  although  jurisdiction  by  the  stat.  18  Eliz, 
C.  3,  s.  2,  is  given  to  two  magistrates,  acting  j.)inlly,  and  not  to  a  single  one,  he  is  within  the  protection  of 
the  statule.  Weller  v.  Take,  9  East,  364.  [S.  P.  Jones  v.  Hughes,  5  Serg.  &  R.  302.]  So  where  by  a  local 
Act  of  Parliament  notice  was  required  of  any  action  for  anything  done  in  pursuance  of  the  Act,  it  was  held 
that  a  magistafe  was  entitled  to  notice  who  had  acted  under  colour  of  tiie  Act,  although  he  had  e.xceeded  his 
jurisdiction.  Graves  v.  Arnold,  3  Camp.  242.  [S.  P.  Butler  v.  Potter,  17  Johns.  145.  Jones  v.  Hughes,  5 
Serg.  &.  R.  301.]  And  see  Styles  v.  Cox,  Vaugli.  111.  So  where  a  magistrate  committed  a  man  for  being  on 
the  shafts  of  a  cart  standing  still,  the  act  authnrizina  a  commitment  in  the  case  of  riding  on  them  only. 
Bird  V.  Gunston,  cited  in  Cook  v.  Leonard,*  6  B.  &.  C.  354.  Where  an  Act  requires  notice  before  action 
brought,  in  respect  of  anything  done  in  pursuance  of  or  in  execution  of  its  provisions,  those  latter  words  are 
not  confined  to  acts  strictly  in  pursuance  of  the  Act  of  Parliament,  but  extend  to  all  acts  done  hona  fide, 
which  may  reasonably  be  presumed  to  be  done  in  pursuance  of  the  Act;  but  not  where  there  is  no  colour  for 
supposing  that  the  act  done  is  authorized:  wliere,  therefore,  tlie  defendants,  bein^  officers  acting  under  a  local 
paving  Act,  had  ordered  the  plaintiffs  to  remove  a  dromediry  and  monlteys,  which  were  exhibited  in  the 
streets,  out  of  the  town,  and  they  were  removad  into  a  stable,  and  had  thereby  ceased  to  be  any  nuisance,  but 
the  defendants  afterwards  had  attempted  forcibly  to  remove  them  thence;  held,  that  there  being  no  reasonable 
ground  for  supposing  that  tlie  act  autiiorized  them  in  so  doing,  they  were  not  entitled  to  notice  of  action. 
Cook  v.  Leonard,*  6  B.  &,  C.  351.  And  see  Lawlon  v.  Miller,  cited  lb.  Morgan  v.  Palmer,^  2  B.  &  C.  729. 
And  Irving  v.  Wilson,  4  T.  R.  415.  Charlesworth  v.  Rudgard,  1  C.  M.  &  R.  505.  So  in  an  action  for  act- 
ing as  a  magistrate  witlioutqu.ilification.  Wright  v.  Horton,^  Holt's  C.  458.  So  where  a  disturbance  having 
taken  place  on  the  discharge  of  a  prisoner,  the  defendant,  a  magistrate,  at  a  place  out  of  sight  of  the  dis- 
turbance,  seized  the  plaintiff,  who  was  wholly  unconnected  with  the  transaction.  James  v.  Saunders,"!  10 
Bing.  42!l. 

((/)  2H.  B.  114. 
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one  who  was  lord  of  a  manor,  and  also  a  justice  of  the  peace,  seized  a  gun 
in  the  house  of  an  unqualified  person,  it  was  presumed  that  he  acted  as  a 
justice,  and  notice  was  held  to  be  necessary  (e). 

Where  an  action  was  brought  to  recover  a  penalty  for  acting  as  a 
magistrate  without  a  qualification  (/),  it  was  held  that  the  defendant  was 
not  entitled  to  notice,  the  question  being  whether  he  tvas  a  magistrate  at 
all  {g). 

The  plaintiff  must  prove  tliat  the  notice  was  delivered  to  the  defendant, 
or  was  left  at  his  usual  place  of  abode  by  the  plaintiff's  agent  or  attorney. 
The  notice  is  usually  proved  by  evidence  of  the  service  of  a  duplicate 
original  (A);  if  a  single  original  has  been  served,  notice  should  be  given  to 
produce  it. 

Of  such  intended  ivrit  or  pt^ocess. — As  the  notice  was  prescribed  by  the 
the  notice.  Act  in  order  to  introduce  a  strictness  of  proceeding  in  favour  of  magis- 
trates [i),  it  must  be  precise  according  to  the  terms  of  the  Act.  The  writ 
or  process  must  be  specified  {k),  as  well  as  the  cause  of  action. 

Notice  of  an  action  on  the  case  will  not  support  an  action  of  trespass  (/); 
*but  notice  of  a  bill  of  Middlesex  has  been  held  to  be  sufficient,  without 
specifying  whether  case  or  trespass  {m)  (A). 


Proof  of 
service. 


Form  of 
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(c)  Brigss  V.  Evelyn,  2  H.  B.  114.  Tiie  stat.  5  Ann.  c.  14,  empowers  a  justice  to  seize  an  engine  for  the 
destruction  of  game  in  the  hands  of  an  unqualified  person. 

(/)  Under  the  stat.  18  G.  2,  c.  20. 

(g)  Per  Wood,  B.,  Wright  v.  Horton,  1  Holt's  C.  458. 

(A)  Vide  sM/jrfiT,  110,  and  tit.  Notice. 

(i)  Per  Ld.  Kcnyon,  7  T.  R.  835.     Tuylor  v.  Fenicich  7  T.  R.  635. 

{k)  Lovelace  v.  Curry,  7  T.  R.  6.S1.  It  is  not  neccfsary  to  name  all  the  parties  intended  to  be  included 
in  the  aciion,  or  to  slate  whether  it  will  be  joint  or  several.     Box  v.  Jones,  5  Price,  178. 

(I)  Strickland  v.  Ward,  7  T.  R.  631,  in  note.  But  in  that  nasr,  it  is  to  be  observed,  the  notice  did  not 
state  the  process  at  oil,  and  therefore  was  clearly  defective  on  that  ground,  and  qu.  whether  the  description 
of  the  form  of  action  might  not  be  rejected  as  surplusage,  the  notice  containing  a  true  description  of  the 
process  and  cause  of  aciion.  See  the  observations  of  Ld.  Loughborough,  C  J.,  and  Gould,  J.  in  Wood  v. 
Folliott,  cited  3  D.  &  P.  552,  in  the  note,  who  seem  to  have  been  of  that  opinion.  In  Sabine  v.  De  B'jrgh, 
2  Camp.  198,  Ld.  Eilenborough,  in  allusion  to  the  case  of  Lovelace  v.  Curry,  said,  "  I  do  not  disapprove  of 
anything  laid  down  in  that  case,  but  I  am  not  disposed  to  carry  il  farther,  lest  actions  of  this  kind  should  be 
entirely  defeated." 

(m)  Sabine  v.  De  Burgh,  2  Camp.  196.  And  notice  statifig  arrest  and  imprisonment,  and  that  plaintiff 
was  compelled  to  pay  a  sum  of  money  to  obtain  his  discharge,  and  that  a  precept  called  a  latitat  would  be 
issued  against  him  for  the  said  imprispnment,  is  sufficient.     Robson  v.  Spearman,^  3  B.  &  A.  493. 

(A)  (The  notice  to  a  Justice  in  Pennsylvania,  of  an  intended  suit  for  the  penalty  for  taking  greater  fees 
than  the  law  allows,  need  not  specify  the  an)ouiit  of  fees  which  the  justice  might  legally  have  taken.  Coats 
V.  Wallace,  17  Serg.  &,  Rawle,  75;  and  notice  under  the  act  of  177^,  is  necessary,  before  commencing  an 
action  of  assumpsit  against  a  justice  of  the  peace,  by  the  administrators  of  a  constable,  to  recover  back 
money  alleged  to  have  been  received  by  him  as  a  justice  of  the  peace,  through  mistake  and  fraud.  Wise  v, 
Wi//s,  2  Rawle,  208,  (Gibson,  C.  J.  and  T.;d,  J.,  dissenting.)  A  justice  who  becomes  liable  to  the  penalty 
imposed  by  statute  for  marrying  a  minor,  without  consent  of  parent  or  guardian,  is  entitled  to  notice. 
Ibid.  So  in  an  action  before  a  justice,  to  recover  the  penalty  imposed  by  statute  for  taking  illegal  fees, 
notice  is  necessary.  Prior  v.  Craig.  5  Serg.  &  Rawle,  44.]  Where  tlie  notice  to  the  magistrate  stated  that 
the  aciion  would  be  brought  in  the  Court  of  Common  Pleas,  of  Allegheny  County,  whereas  the  action  was 
in  fact  in  the  District  Court  of  that  county,  it  was  held  nevertheless  to  be  good;  both  those  Courts  having 
jurisdictinn  of  the  subject-matter.  Lowrie  v.  Verner,  3  Watts,  317.  It  seems  that  if  the  Court  of  Common 
Fleas  had  not  jurisdiction  of  the  case,  it  might  be  different.  Lowrie  v.  Verner,  3  Watts,  317.  In  an  action 
against  a  justice  to  recover  the  amount  of  fees  taken  by  him  beyond  the  legal  charge,  previous  notice  accord- 
ing to  the  act  of  1773  must  be  shown,  and  therefore  in  such  action,  judgment  may  be  given  for  the  twenty 
shillings  allowed  by  that  act  for  preparing  the  notice.  Collins  v.  Hunter,  1  Ashmead,  60.  Where  a  notice 
to  a  justice  of  an  intend)  d  suit  against  him,  for  granting  a  domestic  attachment  against  the  plaintiff  con- 
trary to  the  act  of  assembly,  stated  generally  the  cause  of  action  to  be,  that  the  defendant  had  granted  such 
attachment  illegally  and  contrary  to  the  acts  of  assembly,  and  then  set  forth  the  first  section  of  the  act  of 
1752,  and  the  alteration  in  the  amount  of  the  penally  made  by  the  act  of  1807,  and  concluded  my  cause  of 
action,  therefore  is,  that  the  aforesaid  attachment  was  issued  by  you  contrary  to  the  spirit  and  meaningr  of 
the  said  acts  of  assembly;  without  stating  in  what  particularslhe  attachment  had  been  illegally  issued,  it 
was  held  that  the  notice  was  defective  and  insufficient.     Buley  v.  The  Commonwealth,  5  Rawle,  59;     [It  is 
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Wiiere  a  notice  of  the  intended  process  and  cause  of  action  was  dnly 
served,  and  the  plaintiff  having  issued  a  writ  of  quo  rninus  against  the 
justice  only,  which  in  a  i^wf  days  he  abandoned,  and  issued  a  writ  against 
the  justice  and  the  constable;  held,  that  the  notice  was  sufficient  to  warant 
the  latter  writ,  and  proceedings  thereupon  {ii). 

No  evidence  can  be  received  of  any  cause  of  action  which  is  not  specified 
in  the  notice  (o). 

Indorsed  with  the  name  of  such  attorney  (/?)  or  agent,  together  with  the 
place  of  his  abode  [q). — An  indorsement  of  the  initial  letter  of  the  cliristiaii 
name,  together  with  the  surname,  is  sufficient  (r). 

It  is  sufficient  if  the  attorney  describe  himself  of  the  town  where  he 
resides,  as  of  Birmingham  {s),  provided  the  description  purport  to  indicate 
the  residence  of  the  attorney;  it  is  otherwise  where  the  notice  does  not 
describe  the  residence;  thus,  the  indorsement  "given  under  my  hand  at 
Durham,"  without  any  other  notification  of  residence  or  abode,  was  held  to 
be  insufficient  (/),  being  a  mere  description,  not  of  residence,  but  of  the 
place  of  signature. 

A  notice,  describing  the  plaintiff's  attorney  as  of  New-Inn,  London,  in- 
stead of  New-Inn,  Westminster,  was  held  to  be  insufficient  [u)  (1). 

(n)  Jones  v.  Simpson,  1  Cr.  &  J.  174,  an'l  1  Tyrw.  35.  And  see  Agar  v.  Morgau,  2  Pii.  12G;  and  Bax 
V.  Jones,  5  Pri.  1 68. 

(0)  24  Geo.  2,  c.  44,  s.  5.  A  notice  to  (he  magistrate  mentions  imprisonment  onJy  as  tlie  cause  of  action, 
the  dechiration  being  for  a  battery  and  imprisonment,  the  variance  is  not  material,  except  that  it  prechides 
the  plaintiff  from  giving  evidence  of  a  battery.  Robson  v.  Spearman,^  3  B.  Sc  A.  493.  Where  the  notice 
was  of  action  for  seizure  of  goods  under  a  warrant  direeled  to  J.  Birche,  and  it  appeared  thiit  the  goods 
were  seized  under  a  warrant  directed  to  tiie  constable  of  Htilifix,  and  not  to  J.  Birche;  it  was  iield,  that  the 
notice  was  insufficient.  Aked  v.  Slocks  and  others,'^  4  Bing.  .509.  It  is  sufficient  to  inform  the  dcfenJant 
substantially  of  the  cause  of  complaint.     Jones  v.  Bird,^  5  B.  &  A.  844. 

(/>)  In  the  case  of  Subine  v.  De  Burgh,  2  Camp.  If)6,  tiie  attorney  who  had  indorsed  and  served  the  notice 
was  asked,  on  cross-examination,  whether  he  liad  at  the  time  taken  out  his  certificate,  and  he  answered,  that 
he  had  ordered  his  clerk  to  take  it  out,  and  had  given  him  money  for  that  purpose;  and  Lord  Ellenborough 
held  that  this  was  sufficient  evidence  of  iiis  being  qualified  to  act  as  an  attorney.  It  does  not  appear  whe- 
ther, in  that  case,  the  witness  had  indorsed  the  notice  as  an  nUorney,  specifically,  or  merely  as  agent;  and 
qu.  whether,  as  the  words  of  the  stat.  are  attorney  or  agent,  it  is  essential  that  he  should  actually  be  an 
attorney. 

(9)  It  is  enough  to  indorse  the  attorney's  place  of  business,  though  he  do  not  reside  there.  Roberts  v. 
WiUiains,  2  C.  M.  &  R.  561.     And  it  need  not  be  the  attorney  on  tlie  record.     lb. 

(r)  Mayhew  v.  Locke,'^  7  Taunt.  63.  So,  semble,  is  the  surname  without  the  christian  name.  James  v. 
Swift,^  4  B.  &  C.  6S1;  per  Holroyd,  J. 

(s)  Osborn  v.  Gough.  3  B.  &  P.  551.  Wood  v.  FoUiotf,  ibid.  552.  In  the  latter  case,  which  was  under  the 
stat.  23  G.  3,  c.  70,  s.  30,  which  requires  thut  the  notice  shall  contain  the  name  and  place  of  abode  of  the 
person  who  is  to  brinff  such  action,  and  the  action  being  brought  by  three  owners  of  a  ship,  who  were  de- 
scribed as  William  Wood,  of  Rotherhithc,  in  the  county  of  Surrey,  merchant;  Alexander  Wood,  late  of  the 
same  phice,  mariner;  and  Osborn  Dcverson,  late  of  the  same  place,  mariner;  it  was  held  that  the  description 
was  sufficient.  But  it  seems  that  in  the  case  of  London,  or  a  very  large  town,  such  as  Manchester,  the 
town  generally  would  not  be  sufficient.     Per  Tliompson,  B.  in  Crooke  v.  Currie,  Tidd,  28  (n). 

(0   Taylor  v.  Fenwick,  7  T.  R.  635;  6  Esp.  C.  138. 

(m.)  Stears  v.  Smith,  6  Esp.  C.  133.     But  see  Mills  v.  Colletl,^  6  Bing.  90. 

held  that  the  statute  in  Pennsylvania,  should  be  liberally  construed,  for  the  protection  of  justices.  Mitchell 
V.  Cowgill,  4  Binney,  24.]  It  is  not  necessary  to  specify  the  kind  of  writ  or  process  intended  to  be  sued 
out,  01-  the  kind  of  action  intended  to  be  brouglit:  It  is  sufficient,  if  notice  is  given  that  an  action  will 
be  brought,  and  if  the  cause  of  action  is  clearly  described.  Litle  v.  Toland,  6  Binney,  84.  Mitchell  v. 
Cowgill,  supra.     Contra,  Kennedy  v.  Shoemaker,  I  Browne's  Rep.  6!].) 

(1)  [In  Pennsylvania,  the  plaintiff  may  sue  out  the  writ  himself,  in  which  case  it  is  not  necessary  that  the 
place  of  abode  of  an  agent  or  attorney  should  be  indorsed;  but  the  plaintiff's  place  of  abode  must  be  speci- 
fied.    Lake  v.  Shajo,  5  Serg.  &  Rawle,  518. 

It  is  a  sufficient  designation  of  the  abode  of  tlie  plaintiff's  attorney,  in  a  notice  to  a  justice  of  Washington 
County,  to  describe  him  as  A.  B.  of  Washington — that  being  intended,  in  common  p;irlance,  the  town  of 
Washington.  Litle  v.  Toland,  6  Binney,  83.  A  notice  subscribed  thus — "  A.  B.  attorney  for  C.  D.  No.  79, 
So.  5th  St."  is   not  sufficient  notice  of  the  attorney's   place  of  abode.     Kennedy  v.  Shoemaker,  1  Browne's 

"Eng.  Com.  Law  Reps.  V.  355.    ^Id.K.\.QQ.    3/J.  vii.  277.    ^Id.u.^'l.    ^Id.x.Ul.    ^Id.xix.W. 


•583  JUSTICES:  PROOFS  AGAINST. 

Time  of         ^^.Jf  least  One  calendar  month  before  the  suing  out  or  se?'ving  the  same. 
the  notice.  — Yqi;  tills  purpose,  aud  also  to  show  that  the  action  was  commenced 
within  six  calendar  months,  the  plaintiff  must  prove  the  conjtnencenient  of 
the  action  (a-);  the  day  on  which  notice  is  served  is  to  be  included  (y). 
Com-  2.    l^he  commencement  of  the  action  tvithin  six  months. — By  sec.  8  of 

mcncementthe  sanie  Stat.  110  action  shall  be  brought  against  any  justice  of  the  peace 
°*  ^^"^  for  anything  done  in  the  execution  of  his  office,  or  against  any  constable, 
headborough,  or  other  officer  or  person  acting  as  aforesaid  (z),  unless  com- 
menced within  six  calendar  months  after  the  act  committed.  This  must 
be  proved  as  usual  by  the  production  of  the  writ,  or  an  examined  copy  of 
the  return  («). 

The  suing  out  the  common  process  of  a  bill  of  Middlesex,  latitat,  or 
capias  quareclausumf regit,  was  considered  to  be  the  commencement  of 
the  action  {b).  But  the  true  time  of  suing  out  the  writ  may  be  proved  in 
opposition  to  the  teste,  as  where  it  is  sued  out  in  vacation,  and  bears  date 
as  of  the  preceding  term  (c).  The  memorandum  upon  the  record,  where 
the  proceeding  was  by  bill,  also  showed  the  commencement  of  the  action 
within  time  {d). 

The  plaintiff  must  not  only  show  that  he  sued  out  a  writ  within  the  time, 
but  also  that  he  proceeded  upon  that  writ. 

In  Weston  v.  Fournier,  the  notice  of  action  was  served  on  the  10th  of 
March  1809,  a  writ  of  latitat  was  sued  on  the  20th  of  May  following,  an 
alias  writ  was  sued  out  February  6th,  1810,  and  the  memorandum  of  the 
record  was  of  Hilary  IS  10.  It  was  objected  that  the  first  writ  had  not 
been  served,  and  that  as  it  had  not  been  returned,  the  alias  writ,  which 
was  after  the  memorandum  on  the  record,  could  not  be  connected  with  it 
in  continuance;  and  the  Court  held  that  the  plaintiff  had  been  properly 

(x)  Infra,  tit.  Time. 

{y)  Castle  v.  Bitrditt,  3  T.  R.  623.     See  tit.  Hundred  and  Time, 

(2)  Infra,  600.  This  clause  of  the  Act  (observes  Abbott,  C.  J.,  in  Parian  v.  Williajns,^  3  B.  &  A.  333,) 
was  intended  for  the  benefit  of  tliosc  who,  intending'  to  act  right,  by  mistake  act  wrong.  As  where  a  con- 
stable, directed  by  a  warrant  to  t;ike  tlie  goods  of^.,  by  rnistal^c  takes  those  of  B.  lb.  So  in  case  of  a  vari- 
ance as  to  the  description  of  goods  taken.  Smith  v.  Wiltshire,'^  2  B.  (St  B.  619.  The  true  test  in  ail  such 
Crtses  seems  to  be,  that  acted  on  in  Parian  v.  Williams,  viz.,  wliether  the  parly  was  aduited  by  an  honest 
belief  that  he  was  discharging  his  duty.  In  the  case  of  Alcock  v.  Andrews,  2  Esp.  C.  .542  («),  Ld.  Kenyon 
lays  down  the  distinction  to  be  between  cases  where  the  constable  ncls  virtuie  officii,  and  those  where  he  acts 
colore  officii;  and  that  where  the  act  is  of  such  a  nature  that  tiie  office  gives  him  no  authority  to  do  it,  he  is 
not  to  be  regarded  as  an  officer.  See  below,  600.  A  patrol  employed  to  take  up  disorderly  persons,  who  is 
not  a  constable,  is  not  a  peace  officer.     Cliffe  v.  Littlcmore,  5  Esp.  C.  39. 

(a)  Supra,  tit.  Hundred;  infra,  tit.  Time.  By  the  stat.  2  W.  4,  c.  39,  s.  12,  every  writ  bears  date  on  the 
day  when  it  was  issued. 

(6)  VVilles,  257;  2  Bl.  925;  Burr.  964. 

(c)  Johnson  v.  Smith,  Burr.  260;  B.  N.  P.  195.     And  see  tit.  Time. 

(d)  See  til.  Time,  and  supra,  tit.  Hundred.  Although  the  cominencement  of  an  action  cannot  be  legally 
proved  except  by  the  production  of  the  writ,  &c.  (per  Le  Blanc,  J.  in  Matthew  v.  Haigh,  4  Esp.  C.  100);  yet 
as  against  a  plaintiff,  proof  of  the  delivery  of  a  declaration  by  him,  at  a  particular  time,  will  be  evidence  that 
the  action  subsisted  at  that  time.  [Matthew  v.  Haigh,  4  Esp.  C.  100,  per  Lc  Blanc,  J.;  and  Harris  v,  Orme, 
2  Camp.  497,  in  the  note.)  But  semhle,  this  would  not  be  sufficient  evidence  in  an  action  against  a,  magis- 
trate; for  the  delivery  of  a  declaration  is  the  plaintiff''s  own  act;  and  although  it  miijht  operate  as  an  admis- 
sion against  himself,  would  scarcely  be  binding  on  a  defendant;  but  see  further  tit.  Time. 

Rep.  61.  A  notice  was  signed  by  the  plaintifi''s  attorney,  and  Hated  at  W. — but  there  was  no  indorse- 
ment of  his  name,  nor  was  it  said  in  any  part  of  the  notice,  or  on  the  back  of  it,  that  he  resided  at  W. — 
and  it  was  held  not  to  be  sufficient.  Slocum  v.  Perkins,  3  Serg.  &  Riwle,  295.  A  notice  directed  to  the 
defendant,  and  signed  by  tiie  plaintiff",  and  indorsed  thus — "Notice  to  J.S.  Esq.  Henry  Read,  living  in  Poplar 
lanf,  between  3d  and  4th  Streets" — was  held  to  be  defective,  in  not  stating  that  Read  was  the  plaintiff''3 
agent,  and  in  not  containing  anything  from  whicli  it  might  be  inferred  that  he  was  Jiis  agent  with  authority 
to  receive  a  tender  of  amends.     Luke  v.  Shaw,  ubi  sup.] 
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nonsuited  npon  this  objection  (e);  for  there  was  no  service  of  the  first  writ, 
and  it  was  not  retnrned  (/). 

*  Where  several  writs  are  sued  out,  it  is  necessary  to  show  that  the  first     *584 
has  been  returned  (^);  but  where  one  only  has  been  sued  out,  it  is  snfti- Cause  of 
cient  to  prove  it,  without  proving  tlie  return,  provided  the  plaintiff  has^'^^'""' 
declared  within  a  year  afterwards  (A). 

3.  VVhere  the  cause  of  action  is  a  continuing  one,  by  imprisonment,  it  is 
sufficient  to  show  that  the  action  was  coininenced  within  six  months  of  the 
end  of  such  imprisonment  (i)  (A).  But  if  the  plaintiff  gives  notice  pending 
the  imprisonment,  he  is  bound  to  proceed  within  six  months  of  the  notice; 
for  as  to  any  subsequent  cause  of  action,  there  is  no  notice  (k). 

Trespass  or  trover  for  seizing  goods  must  be  brought  within  the  time 
limited  from  the  original  seizure  (/). 

The  cause  of  action  must  be  proved  to  have  arisen  within  the  county  (m). 
The  trespass  or  01  her  cause  of  action  is  to  be  established  by  proving  the 
authority  of  the  magii>trate  given  to  the  bailiff  or  constable,  either  by  evi- 
dence of  an  oral  or  written  direction;  by  the  production  and  proof  of  the 
warrant,  if  it  be  in  the  plaintiff's  power,  or  if  not,  by  serving  the  person  in 
possession  of  it  with  a  subpcend  duces  tecum,  to  produce  it,  or  giving  notice 
to  the  defendant  to  produce  it,  and  by  giving  parol  evidence  of  it  after 
proof  that  it  is  in  his  possession,  and  his  omission  to  produce  it. 

In  actions  against  a  constable  who  has  acted  in  obedience  to  the  warrant 
of  a  magistrate,  if  his  neglect  or  refusal  to  produce  the  warrant,  and  grant 
a  copy  of  it,  be  relied  npon,  the  plaintiff  must  prove  a  demand  of  the  war- 
rant (n). 

4.  By  the   Stat.  43   Geo.  3,  c.  141,  in  all  actions  brought  against  any  In  case  of 
justice  of  the  peace  on  account  of  any  conviction  made  by  virtue  of  any  ^''"^''ct'oi^ 
Act  of  Parliament,  or  by  reason  of  anything  done  or  commanded  to  be^"'^    '^ 
done  by  such  justice  for  the  levying  of  any  penalty,  apprehending  any 
party,  or  for  or  about  the  carrying  such  conviction  into  effect,  in  case  such 
conviction  shall  have  been  quashed,  the  plaintiff  in  such  action,  besides  the 

value  and  amount  of  the  penalty  which  may  have  been  levied  upon  the 
plaintiff,  in  case  any  levy  thereof  shall  have  been  made,  shall  not  be  en- 
titled to  recover  any  greater  damages  than  the  sum  of  two-pence,  nor  any 
costs  of  suit,  unless  it  shall  be  expressly  alleged  in  the  declaration  in  the 
action  (which  shall  be  in  an  action  upon  the  case  only),  tliat  such  acts  were 
done  maliciously,  and  without  any  reasonable  or  probable  cause. 

(e)  14  East,  491.  Note,  the  imprisonment  continued  till  July;  but  it  was  held  that  the  plaintiff  was 
bound  to  proceed  within  six  months  after  notice.  See  Harris  v.  Woolford,  6  T.  R.  617;  and  Stanwuy  v. 
Perry,  2  B.  &  P.  157;  and  tit.  Time,  and  Limitations. 

(/)  Bjyley,  J.  ob.>erved,  that  the  suing  out  of  the  second  writ  was  at  least  prima  facie  evidence  to  show 
that  tlie^Vs<  had  not  been  served.     14  East,  493. 

(g)  Parsons  v.  King,  7  T.  R.  6.  Harris  v.  Woolford,  6  T.  R.  617;  Stanway  v.  Perry,  2  B.  &  P.  157;  Smith 
V.  Bower,  3  T  R.  66:2.     See  lit.  Limitations. — Time. 

{h)  Parsons  v.  King,  7  T.  R.  6. 

(i)  Massey  v.  Johnson,  12  East,  67.  Pickersgill  v.  Palmer,  B.  N.  P.  24;  for  the  whole  is  one  entire 
trespass. 

(k)  Weston  v.  Foamier,  14  East,  491. 

{I)  Goddin  V.  Ferris,  2  H.  B.  14.  Saunders  v.  Saunders,  2  East,  254.  P.  C.  Smith  v.  Wiltshire,^  2  B.  & 
B.  619.  So  in  the  case  of  a  custom-house  officer,  even  although  a  suit  for  condemnation  be  pending  in  the 
Exchequer.     Godin  v.  Ferris,  2  H.  B.  14. 

(m)  21  Jac.  1,  c.  12,  s.  5.  (ra)  Vid.  infra,  595, 

(A)  (See  Wallace  v.  Commonwealth,  2  Virg-.  Cas.  130.  Jacobs  v.  ComHh,^  Leigh.  709.  Muse  v.  Vidal, 
6  Miinf.  27.  Rogers  v.  Mulliner,6  Wend.  597.  Adkins  v.  Brcner,  3  Cow.  206.  Hanlison  v.  Jordan,Coaf. 
Res.  454.     Flack  v.  Harrington,  1  Breese,  165.) 
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This  statute  applies  to   those  cases  only  where   a  conviction  has  been 
quashed  (o).     'I'o  entitle   himself  to  greater  damages  than  two- pence,  the 
pkiintitf  uiiif^i  prove  that  the  act  of  the  magistrate  was  malicious,  and  wiih- 
*5S5     out  ^reasonable  or  probable  cause;  and  the  question  is  not  whether  there 
was  reasonable  or  probable  cause  in/acl,  but  whether  it  appeared  to  the 
magistrate  that  there  was  such  cause,  for  it  does  not  follow  that  he  acted 
maliciously,  though   there  was  no   reasonable  or  probable  cause  in  fact. 
For  this  purpose,  what  passed  before  the  magistrate  relating  to  the  convic- 
tion is  proper  and  necessary  evidence  (/;). 
Proofs  by        II.   By  the  Stat.  21   Jac.    1,  c.    12,  s.  5,  if  any  action  shall   be  brought 
justices  in  agaiust  any  justice  of  the  peace,  mayor  or  bailiti"  of  a  city  or  town  corporate, 
e  ence.      head-boroiigh,  portreeve,  constable,  tithing-raan,  churchwarden,  or  overseer 
of  the  poor,  and  their  deputies,  or  any  otiier  who  by  their  aid,  or  by  their 
commandment  [q),  shall  do  anything  concerning  their  oflice  (r),  concerning 
Venue.       anything  by  them  done  by  virtue  of  their  office,  such  action  must  be  laid 
General      wiiliiu  the  county  where  the  trespass  was  committed.    The  defendant  may 
issue.         plead  ihe  general  issue,  and  give  the  special  matter  in  evidence  {s). 

It  seems  to  be  a  settled  rule,  that  a  conviction  still  subsisting,  and  valid 
upon  the  face  of  it  (^),on  a  subject  within  the  jurisdiction  of  the  defendant 

(o)  M'issey  v.  Johnson,  \2  East,  57.  Where,  in  an  action  of  trespnss,  it  appeared  to  be  doubtful  whether 
there  had  been  a  conviction  or  not,  the  Court  would  not,  on  motion  to  set  aside  the  nonsuit  of  the  plaintiff  (on 
the  unround  that  the  action  ought  to  have  been  laid  in  case),  listen  to  an  affidavit  that  there  had,  in  fact,  been 
a  conviction,  but  granted  a  new  trial.  See  also  Gray  v.  Cookson,  IG  East,  15.  Rogers  v.  Jones,^  R.  &.  M. 
C.  12!).  After  the  conviction  lias  been  quashed,  the  action  must  be  in  case,  and  not  in  trespass;  but  the  gene- 
ral rule  (which  stdl  governs  cases  which  are  not  within  the  statute)  is,  that  an  action  for  a  commitment  under 
a  warrant  must  be  in  trespass,  and  not  in  case.     Morgan  v.  Hughes,  2  T.  R.  225. 

(p)  Barley  v.  Buthune,^  5  Taunt.  583. 

(q)  A  constable  who  aids  a  parish  officer  in  levying  a  distress  for  poors-rates  is  not  liable  in  trespass, 
although  a  demand  of  a  warrant  was  duly  made  upon  him,  (but  not  on  the  overseer,)  in  pursuance  of  the 
statute.  Clarke  v.  Davey^  4  Moore,  465.  P.irish  officers  sued  for  goods  sold  and  delivered  to  the  poor,  are 
not  within  the  stat.      Blunchard  v.  Bra/nhle,^  M.  &  C.  l.'?l. 

(r)  Acts  done  by  unqualified  justices,  are  not  actually  void.  Margate  Pier  Comp.  v.  Harrison,*  3  B.  &  A. 
26(5.     And  the  justices  arc  not  trespassers.     lb. 

(s)  If  the  defendant  obtain  a  verdict,  or  the  plaintiff  become  nonsuited,  or  suffer  any  discontinuance,  the 
defendant,  by  the  same  statute,  is  entitled  to  double  costs,  on  a  certificate  from  the  Jndofe  that  he  was  such 
officer  at  the  time  of  the  trespass,  and  acting  in  the  execution  of  his  office.  The  certificate  may  be  granted 
after  the  trial.  Harper  v.  Carr,  7  T.  R.  44iJ.  By  the  st.  43  G.  3,  c.  85,  s.  6,  the  Act  is  extended  to  all  persons 
holding  or  exercising  any  public  employn>ent,  or  any  office,  station  or  capacity,  civil  or  military,  in  or  out  of 
the  kingdom,  and  who  by  virtue  of  any  act  or  law  within  the  kingdom,  or  any  act,  law,  ordinance  or  lawful 
authority  in  any  foreign  possession  of  his  Majesty,  have  or  may  hereafter  have  by  virtue  of  such  employment, 
office,  station  or  capacity,  authority  to  commit  persons  to  safe  custody.  The  local  venue,  as  m  case  of  other 
offences  committed  abroad,  is  dispensed  with.  Commissioners  of  Requests,  with  povi'er  to  commit  for  con- 
tempt, are  not  within  the  statute.     Mackey  v.  Gooden,  1  Dowl.  P.  C.  463. 

(<)  In  Mann  v.  Davers,^  3  B.  tSc  A.  103,  where  the  information,  on  a  conviction  charging  the  plaintiff  with 
having  unlawfully  returned  without  a  certificate  from  the  parish  to  which  he  had  been  removed,  followed  the 
words  of  the  stat.  17  G.  2,  c.  5;  it  was  held  that  the  conviction  was  good,  and  supplied  a  defence  to  an  action 
aafamst  the  magistrate.  Secus,  where  the  conviction  is  apparently  erroneous,  though  it  has  not  been  quashed. 
Thus  it  was  held,  that  a  magistrate  could  not  defend  himself  on  a  conviction  which  alleged  that  the  plaintiff 
drove  TO  hire,  instead  of  for  hire.  Cloud  v.  Turferyfi  2  Bing.  318.  So  if  the  conviction  vary  from  the  form 
prescribed  by  a  statute;  Goss  v.  Jackson,  3  Esp.  C.  1 98;  per  Lord  Kenyon.  His  Lordship  referred  to  the 
case  nf  Davidson  v.  Gill,  1  East's  R.  64,  where  the  Court  held  that  an  order  for  stopping  up  an  old  footway 
must  pursue  the  form  given  by  the  statute,  which  directed  that  the  form  shall  be  used,  &c.  See  also  R.  v. 
Taylor,'  7  D.  «Sc  R  623,  where  a  conviction  against  an  apprentice  was  held  to  be  bad,  both  because  the  form 
given  by  the  stat.  3  G.  4,  c  23,  was  not  pursued,  and  because  the  conviction  did  not  show  that  tlje  party 
was  an  apprentice  within  the  stat.  4  Geo.  4,  c.  29,  s.  2.  In  general,  where  there  is  a  defect  in  jurisdiction,  no 
appeal  is  necessary.  R.  v.  Chilvers  Colon,  8  T.  R.  178.  Altorney.general  v.  Lord  Hotham,  1  Turn.  219.  A 
conviction  not  stating  the  offence  to  have  been  proved  on  oath,  is  bad.  Ex  parte  v.  Aldridge,^2  B.  &  C.  600. 
So,  if  the  adjudication  exceed  the  cause  of  complaint.  7?.  v.  Soper,^  3  B.  &,  C.  857.  An  order  by  justices  for 
payment  of  double  value  of  goods  fraudulently  removed  to  prevent  a  distress,  must  show  on  the  face  of  it  that 
the  party  removing  the  goods  was  tenant.  R.  v.Davies,^°5  B.  &  Ad.  551.  See  also  R.  v.  Wa/sA,"  1  Ad.  &  Ell. 
481;  Fawcett  v.  Fowlis,  7  R.  &.  C.  394. 
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*as  a  magistrate,  is  a  legal  bar  to  an  action  for  anything  done  under  such 
a  conviction  (ii).  The  principles  on  which  this  position  rests  have  already 
been  considered  (y). 

It  is  otherwise  where  the  snbject-tnatter  is  not  within  the  jurisdiction  of  Defence  by 
the  magistrate  (.r)  (A),  or  where  it  appears  from  the  conviction  itself  thaf^  justice 
he  has  been  guilty  of  an  excess  of  jurisdiction  (y)  (I).     As  where  the  de-""^^^!'^^^^^ 
fendant  "'"gave  in  evidence  four  separate  convictions  of  the  plaintiti'for  sell-     *5S7 
ing  bread  on  the  same  Sunday  (z).     For  the  Court  were  of  opinion  that  no 

(w)  Vide  supra.  Vol.  I.  tit.  Judgment.     Sliickland  v.  Ward,  ibid.     Gray  v.  Cookson,  ibid.;  and  Ifi  East, 21' 

(v)  Supra,  Vol.  I.  tit.  Judgment;  7  T.  R.  361.  Massey  v.  Johnson,  12  Eiist,  81;  16  East,  21.  What 
.Judges  of  the  particular  matter  have  adjudg-ed  is  not  traversable,  per  Holt,  C.  J.  Groenvelt  v.  Buricell,  Salk. 
396.  And  if  a  justice  of  tlie  peace  record  that  upon  his  view  as  a  fict  which  is  no  fact,  he  cannot  be  drawn 
in  question  either  by  action  or  indictment.  12  Co.  23;  27  Ass.  19;  S.ill;.  397.  But  if  a  constable  commit  a 
man  for  a  breach  of  the  peace  in  his  presence,  the  fact  is  traversiible,  for  he  has  no  judicial  authority;  he 
does  not  commit  for  punishment,  but  for  safe  custody.  So  leather-searchers,  under  an  Act  of  Parliament, 
authorizing'  them  to  seize  leather  insufficiently  dried,  are  liable  in  trespass  lor  seizing-  leather  which  turns 
out  to  be  sufficiently  dried,  Warrte  v.  Varley  S^  olhers,  6  T.  R.  443.  The  Court  of  K.  B.  has  no  power  to 
review  the  reasons  of  justices  of  the  peace,  on  which  they  form  their  judgments  in  granting  licenses,  &c.: 
but  if  it  clearly  appear  that  the  justices  have  been  partially,  maliciously  or  corruptly  influenced,  and  have 
abused  the  trust  reposed  in  them,  they  are  liable  to  a  prosecution  by  information,  or  indictment,  or  even 
possibly  by  action,  if  the  malice  be  very  gross  and  injurious;  per  Lord  Mansfield.  Justices  are  not  liable 
for  what  they  do  at  sessions.  Staunf.  173.  Unless  in  case  of  manifest  oppression  and  abuse  of  power.  2 
Barnard,  249;  Burn's  J.  tit.  Sessions.     See  til.  Trespass. 

{x)  Terry  v.  Huntingdon,  Hardr.  480.     See  the  cases  cited  in  the  next  note. 

{y)  Where  justices  decide  on  a  matter  not  within  their  jurisdiction  they  are  liable  in  an;iction.  Per  Hale, 
C.  B.  Terry  v.  Huntinarion,  Hardr.  480.  And  special  juritdictions  may  be  ciroumscribed,  1st,  as  to  place; 
2dly,  persons;  3dly,  subject-matter.  Ibid.  And  if  they  give  judgment  on  matters  arising  in  another  pl-ice, 
or  in  any  matter  beyond  their  jurisdiction,  all  is  void,  as  coram  non  judice.  Ibid.  See  Cowp.  640.  8  East, 
404.  Baldwin  v.  Biackmore,  ]  Burr.  595;  2  Bl.  R.  1146.  So  if  justices  of  a  county  act  in  a  franchise  of 
exclusive  jurisdiction.  Tulhol  v.  Hubble,  Str.  1154;  2  Tau.557.  In  order  to  justify  magistrates  in  granting 
authority  to  collect  a  composition  in  lieu  of  stat.  duty,  it  should  be  made  to  appear  on  oalh  bef  .re  both  magis- 
trates that  the  road  can  be  more  effectually  repaired,  by  such  composition.  Stanley  v.  Fielden,^  5  B.  &  A. 
425.  A  magistrate  is  a  trespasser  who  grants  a  warrait  of  distress  upon  documents  laid  before  him,  which 
are  the  acts  of  other  magistrates,  if  the  want  of  jurisdiction  be  manifest;  Per  Bay  ley,  J.  lb.  So  if  a  magis- 
trate levy  under  an  order  for  payment  of  wages  to  one  employed  to  keep  possession  of  gfiods  seized  under 
aji.fa.;  for  such  a  person  is  not  a  labourer  within  tlie  stat.  22  G.  3,  c.  19.  Branwell  v.  Pennecke,'^  7  B  <&  C. 
536;  and  per  Holroyd,  J.  it  should  appear  on  the  warrant  tiiat  he  is  a  labourer.  So  a  conviction  will  be  bad 
unless  it  appear  on  the  face  of  the  conviction  that  the  fict  was  done  within  the  local  jurisdiction  of  the 
magistrate.  R.  v.  Hazetl,  13  East,  139;  R.  v.  Chandler,  14  East,  274.  So  in  the  case  of  an  order  by  justices; 
R.  V.  Hulcott,  6  T.  R.  587;  where  an  order  for  tlie  discharge  of  a  servant  was  held  to  be  void  for  not  stating 
that  he  was  a  servant  in  husbandry.  A.  contracted  with  B.  to  build  a  wall  for  a  certain  price  within  a  certain 
time,  but  having  performed  part  refused  to  go  on;  complaint  being  made  before  a  magistrate  under  4  Geo.  4, 
c.  34,  the  inf()rmation  stating  the  contract,  the  magistrate  convicted  B.,  and  committed  him.  On  trespass 
brought  against  the  magistrate,  the  Court  held  that  the  conviction  and  commitment  did  not  supply  a  defijnee, 
for  the  information  showed  that  he  had  not  jurisdiction.  And  per  Bayley,  J.  if  an  information  laid  before  a 
justice  alleges  that  which  is  within  his  jurisdiction,  he  may  act  upon  it,  unless  the  party  against  whom  the 
information  is  laid  proves  the  real  facts  of  the  case,  which  take  it  out  of  the  jurisdiction.  Lancaster  v. 
Greaves,^  9  B.  &  0.626.  Where  a  member  applied  against  a  friendly  society  under  49  Geo.  3,  c.  125,  for 
improperly  refusing  relief,  it  was  held  that  upon  the  construction  of  the  third  section  the  justices  before 
whom  the  proceedings  are  had  must  be  both  residing  within  the  county,  &c.  within  which  the  society  is 
held,  and  that  one  only  being  so  resident  they  had  not  jurisdiction.  Sharp  v.  Aspinall,*  10  B.  &  C.  47. 
Note,  that  the  defect  of  jurisdiction  appeared  on  the  fice  of  the  defendants'  (the  magistrates)  pleas  to  an  action 
of  trespass.  A  conviction  reciting  an  agreement  to  weave  at  certain  prices,  and  alleging  a  neglect  of  the 
work,  lield  not  to  be  a  contracting  to  serve  within  the  4  Geo.  4,  c.  34;  the  conviction  therefore  was  bad,  as 
without  jurisdiction.  Hardy  v.  Ryle,^  9  B.  &  C.  603.  A  conviction  of  two  persons  jointly  of  an  assault 
under  the  9  G.  4,  c  31,  imposing  a  single  joint  fine  on  both,  instead  of  a  separate  one  on  each,  is  bad. 
Morgan  v.  Brown,^  4  Ad.  &,  Ell.  515.  A  conviction  for  havmg  kept  open  a  beer  shop  at  times  prohibited 
by  the  justices  in  session,  which  does  not  aver  that  the  justices  made  such  order,  nor  at  what  time  the  shop 
was  kept  open,  is  bad.  Newman  v.  Hardwicke,  3  N.  &-  P.  3G8.  It  seems  that  a  conviction  which  is  bad  in 
form,  though  confirmed  at  the  sessions  on  appeal,  caimot  be  enforced.  R.  v.  Boullbee^  4  .4d.  &  Ell.  498. 
Justices  at  sessions  cannot  quash  for  a  defect  in  a  conviction  not  mentioned  in  the  note  of  appeal.     lb. 

(s)  Under  the  stat.  29  C.  1 ,  c.  27. 

(A)  (See  Bore  v.  Bush,  6  Marl.  N.  S  2.     Adkins  v.  Brener,  3  Cow.  206.) 
(1)  [See  Vosburgv.  Welsh,  11  Johns.  175.] 
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more  than  one  penalty  could  be  incurred  for  selling  bread  on  the  same  Sun- 
day, and  therefore  that  the  levying  under  the  last  three  convictions  was 
illegal  (<7). 

In  such  a  case  it  is  not  essential  for  the  plaintiff  to  prove  that  the  convic- 
tion has  been  quashed,  for  it  is  wholly  void  (b).  So  where  the  defendant, 
being  a  justice  of  the  peace,  having  convicted  the  plaintiff  of  destroying 
game,  committed  him  to  prison  without  first  endeavouring  lo  levy  the 
penalty,  the  plaintiff  having  effects  on  which  a  distress  might  have  been 
levied  (c). 

It  seems  to  be  perfectly  well  settled,  that  if  the  magistrate  have  general 
jurisdiction  over  the  subject-matter,  evidence  is  inadmissible  to  show  that 
he  came  to  an  erroneous  conclusion  in  the  particular  case  (d)  (A),  for  that 
is  properly  the  subject  of  an  appeal. 
*5SS  *(Jpon  a  complaint  or  information  before  a  magistrate  of  a  matter  over 
which  he  possesses  jiuisdiction,  and  consequently  where  he  has  a  right  to 
enter  upon  the  inquiry,  it  is  for  him  to  decide  upon  the  evidence  adduced 
as  to  the  truth  of  those  facts;  and  when  he  has  done  so,  it  is,  upon  the 

(f/)  Crepos  V.  Durden,  Cowp.  640.  Tliere  tlie  want  of  jurisdiction  appeared  on  the  face  of  the  conviction. 
Seethe  observations  of  Lord  Ellcnborouirh,  and  of  Bayley  J.  in  Gray  v.  Cookson,  16  East,  21, 

(fe)  Ibid.  (c)  Hill  V.  Balemon,  2  Sir.  710.    Robson  v.  Spearman,^  3  B.  &  A.  49.3. 

(d)  Gray  v.  Cookson,  16  East,  21;  Strickland  v.  Ward,  7  T.  R.  631.  In  Briltain  v.  Kinnaird,^  ]  B.  &  R.  432, 
in  trespass  against  ii  magistrate  for  taking'  and  detaining^  a  vessel,  it  was  lield  that  a  conviction  of  the  de- 
fendants under  tlic  Biimboat  Act  was  conclusive  evidence  that  the  vessel  in  question  was  a  boat  within  the 
meaning  of  the  Act,  and  properly  condemned.  See  R.  v.  Milton,  3  Esp.  C.  201;  where  Lord  Mansfield  ob- 
served, We  cannot  hear  objections  to  the  conviction  which  do  not  appear  on  the  face  of  it,  in  a  motion  in 
arrest  of  judgment,  for  disobedienc'  of  an  order  made  on  it.  In  ex  parte  Gill,  7  East,  376,  the  Court  held 
that  they  had  no  authority  to  discharge  one  who  had  been  convicted  by  two  magistrates  for  having  absented 
liimsclf  as  an  apprentice  from  his  muster's  service,  the  conviction  being  apparently  regular,  although  he 
swore  that  on  coming  of  age  he  had  avoided  the  indentures  before  the  otfence  alleged,  and  had  insisted  on 
that  fact  before  the  magistrates.  Where  a  warrant  was  granted  by  a  magistrate,  on  a  conviction  for  not 
doing  statute  duty  on  a  road  in  the  t<iwnship  of  Ingleby,  in  the  parish  of  Arncliife,  it  was  held  that  it  could 
not  be  objected  on  an  action  brought,  that  the  plaintiff  was  not,  as  an  occupier  of  lands  in  the  township  of 
Arncliffe.  subject  to  the  repair  of  roads  in  Ingleby,  fir  that  might  have  been  objected  on  the  hearing  before 
the  magistrate,  or  on  an  appeal.  Fawcett  v.  Foivlis,^  7  B  &.  C  394;  and  qu.  whether  it  could  be  objected  that 
the  surveyor  had  been  improperly  appointed  for  the  whole  parish.  The  case  is  distinguishable  (rom  those 
where  it  has  been  held  that  one  who  is  not  an  occupier  of  lands  in  or  an  inhabitant  of  a  parish  may  main- 
tain trespass  for  a  distress  for  rates;  in  such  cases  there  is  an  entire  want  of  jurisdictioir,  here  the  plaintiff 
having  lands  within  the  parish  was  prima  facie  liable;  there  was  a  surveyor  for  the  whole  parish,  and  the 
plainiiff  was  prima  facie  liable.  Had  there  been  separate  surveyors  for  the  two  townships,  there  would 
have  been  a  total  defect  of  jurisdiction.  Per  Holroyd,  J.  See  also  Lowther  v.  Lord  Radnor,  8  East,  113. 
Where  an  order  for  wages  alleges  that  it  was  made  on  a  hearing,  and  upon  examination  on  oath,  a  plaintiff  in 
replevin  cannot,  in  his  plea  to  a  cogniz  ince  founded  on  the  order,  aver  that  the  servant  did  not  duly  make  oath. 
Wilson  V.  Weller,^  1  B  &.  B.  57.  And  it  seems  that  replevin  does  not  lie  in  sueh  a  case.  In  trespass  against 
two  magistrates  for  giving  the  pliintiff's  landlord  pos'-ession  of  a  farm  under  the  stat.  11  Geo.  2,  c.  It),  s. 
16,  a  record  of  their  proceedings  under  the  Act,  settinop  forth  all  that  was  necessary  to  give  them  jurisdiction, 
is  a  conclusive  answer.  Basten  v.  Carew,^  3  B.  &  C.  653.  Where  a  justice  committed  a  party  charged, 
under  7  &  8  Geo.  4,  c.  30,  with  cutting  down  a  tree  growing  on  premises  in  his  own  occupation,  belonging 
to  another  person,  held  that  in  the  absence  of  all  proof  of  malice,  he  could  not  be  charged  as  having  acted 
without  jurisdiction,  and  liable  in  an  action  of  trespass  and  false  imprisonment;  if  the  trees  were  excepted 
in  the  lc;ise  the  tenant  might  be  a  trespasser,  and  if  liable  in  trespass  it  is  by  no  means  clear  that  he  might 
not  be  liiible  criniinally.  Mills  v.  Colletl,^  6  Bing.  85,  and  3  M.  &  P.  242.  Wiiere  upon  a  conviction  by 
justices  under  the  stat.  9  Geo.  4,  c.  3,  s.  27,  of  a  common  assault,  there  was  nothing  on  the  face  of  it  show- 
ing  any  attempt  to  commit  felony,  which  it  was  in  the  discretion  of  the  justices  to  find,  the  Court  refused  a 
certiorari.  Anon.''  1  B.  «fe  Ad.  382.  And  see  Briltain  v.  Kinnaird,^  1  B.  &  B.  482.  In  the  case  of  Terry 
V.  Huntington,  Hard.  480,  where  the  commissioners  of  excise  had  exceeded  their  authority,  in  adjudging 
low  wines  to  be  strong  wines,  it  seems  that  evidence  was  admitted  in  proof  of  the  fact,  in  order  to  negative 
the  authority  of  the  commissioners,  in  an  action  of  trover  brought  to  recover  the  value  of  goods  levied  under 
a  warrant  of  the  conmiissioners;  \ide  infra.    And  see  Fullers  v.  Fntch,  Holt.  R.287;  Carth.  346. 

(A)  (See  Dressen  v.  Cox,  2  Martin,  N.  S.  631.  Bucrnet  v.  Watkins,  1  Dow.  R.  136.  Hurst  v.  Wickwire, 
10  Wend.  103.     Adkins  v.  Brewer,  3  Cow.  206.     Flack  v.  Ankeny,  1  Brecse,  144). 
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ordiiiaiy  principle  of  jurisprudence,  to  be  presumed  that  he  has  decided- 
rightly  in  law  and  in  fact.  It  is  not  to  be  supposed  that  he  has  decided 
contrary  to  his  conscience  and  behef  in  matter  ot'  fact,  for  the  purpose  of 
extending  his  jurisdiction;  and  it  would  be  contrary  to  the  policy  and  prin- 
ciples of  law,  to  allow  him  to  be  treated  as  a  trespasser  for  an  error  in- 
judgment  (e)  (1). 

If  a  magistrate  make  an  order  corruptly,  and  against  the  evidence,  but 
in  a  case  where  he  has  jurisdiction,  a  different  remedy  is  open  to  the  party 
injured  {/),  by  appeal  (where  one  is  given),  or  by  a  criminal  information  or 
indictment  against  the  magistrate,  for  the  corrupt  and  malicious  act(§^). 
The  whole  difference  seems  to  lie  between  a  tvant  of  jurisdiction  in  the- 
subject-matter,  and  an  abuse  of  that  jurisdiction.  These  principles  seem  to- 
be  now  fully  established  by  the  case  of  Gray  v.  Cookson{h),  where  the 
magistrate  *having  made  an  order  as  against  an  apprentice,  it  was  held  *589' 
that  the  want  of  jurisdiction  could  not  be  established  against  him  in  an 
action  of  trespass,  by  evidence  of  the  previous  dissolution  of  the  appren- 
ticeship. But  though  evidence  be  not  admissible  to  show  that  a  magistrate 
came  to  a  wrong  conclusion  as  to  the  particular  facts,  where  the  subject- 
matter  was  generally  within  the  scope  of  his  jurisdiction;  still  it  seems  that 
evidence  is  admissible  to  show  such  a  total  defect  of  jurisdiction  as  exclud-. 
ed  the  power  to  inquire  into  the  particular  case:  if  the  circumstances  were 

(e)  See  Sutton  v.  Johnston,  1  T.  R.  493.  16  East,  31.  It  is  an  universal  rule,  that  where  a  magistrate 
has  jurisdiction  he  is  not  responsible  in  any  form  of  action  for  mere  mistake  in  matters  of  law.  Mills  v. 
Collelt,^  6  Bingf.  85. 

(/)  See  the  observations  of  Lawrence,  J.,  8  East,  119,  Lowther  v.  Earl  of  Radnor  and  another.  In  that 
case  the  defendants  havings  (as  justices)  made  an  order  upon  the  plaintiff  for  the  payment  of  wages  to  Sopp, 
alleged  in  the  order  to  be  due  to  him  for  work  and  labour  in  digging  and  steaning  a  well,  the  plamtiff  having 
made  default  in  appearing  after  summons,  the  order  was  confirmed  on  appeal  by  the  plaintiff  to  the  sessions. 
The  defendants  then  issued  a  warrant  of  distress,  on  the  execution  of  which  the  action  was  founded;  a  ver- 
diet  was  found  for  tlie  plaintiff,  subject  to  a  case,  in  which  were  stated  the  terms  of  a  special  contract  be- 
tween the  phiintiff  and  Sopp,  as  to  the  making  the  well.  But  the  Court  were  clearly  of  opinion  that  the 
plaintiff  could  not  make  the  defendants  trespassers  by  showing  that  the  real  facts  of  the  case  would  not 
support  the  complaint,  without  showing  that  such  facts  were  proved  before  them  at  the  time;  and  Grose,  J. 
doubted  whether  the  Court  could  look  beyond  the  order  itself.  The  case  was  ultimately  decided  on  the 
ground  that  the  defendants  had  jurisdiction  under  the  stat.  20  Geo.  2,  c.  49  (and  see  31  Geo.  2,  c.  11,  s.  3), 
to  make  the  order  in  question. 

(^)  Vide  supra,  note  (v). 

(h)  16  East,  13 — 23.  But  note,  that  in  giving  judgment,  Lord  Ellenborough  delivered  the  opinion  of  the 
Court,  that  the  apprenticeship,  which  was  for  a  less  term  than  seven  years,  and  therefore  voidable  by  the 
Stat.  5  Eliz.  c.  4,  liad  not  been  actually  avoided  by  an  act  of  delinquency  committed  by  the  apprentice  in 
running  away  from  his  master.  See  (lie  eases  cited  by  Mr.  Buller,  Cowp.  642,  where  Gould,  J.  is  said  to 
have  ruled  in  two  instances,  one  in  Shropshire  and  one  in  Lancashire,  that  although  a  conviction  under  the- 
game  laws  was  good  in  point  of  form,  yet,  that  as  in  truth  the  party  was  not  subject  to  the  game  laws, 
the  plaintiff  was  entitled  to  a  verdict.  These  decisions,  however,  appear  to  be  wholly  inconsistent  with  the 
principles  on  which  the  authority  of  the  res  judicata  depends.  See  Vol.  I.  lit.  Judgment,  and  see  Brittain 
V.  Kinnaird,2  1  B.  &  B.  432.     Supra,  587,  note  (rf). 

(1)  [Judicial  officers  are  not  liable  to  action  or  indictment  for  acts  done  by  them  in  a  judicial  capacity 
within  their  jurisdiction,  but  only  to  impeachment,  if  they  act  corruptly.  Yates  v.  Lansing,  5  Johns.  282. 
S.  C.  9  Johns.  395.  Moor  v.  Ames,  3  Caines's  Rep.  170.  Brodie  v.  Rutledge,  2  Bay,  69.  An  action  does 
not  lie  against  a  justice  for  entering  judgment  and  issuing  execution  against  two  defendants,  upon  the  con- 
fession of  one  only.  Little  v.  Moore,  1  Southard's  Rep.  74.  Nor,  as  it  seems,  for  demanding  excessive  bail 
on  a  criminal  charge.  Eoans  v.  Foster,  1  N.  Hamp.  Rep.  374.  In  North  Carolina,  however,  a  justice  has 
been  hcbl  liable  to  an  action  for  maliciously  and  unjustly  refusing  to  grant  an  appeal  from  his  own  judg. 
ment.  Hardison  v.  Jordan,  Cam.  &,  Nor.  454.  And  in  Kentucky,  the  doctrine  is  thus  held — that  an  action 
will  not  lie  against  a  justice  for  a  judicial  act  vi'ilhin  his  jurisdiction,  unless  he  has  acted  from  impure  and 
corrupt  motives.  Gregory  v.  Brown,  4  Bibb,  28.  In  South  Carolina,  it  is  held  that  a  justice  may  be  in. 
dieted  for  corrupt  or  oppressive  conduct.  The  Slate  v.  Johnson,  2  Bay,  385.  Lining  v.  Bentham,  2  Bay,  1. 
{And  the  law  is  the  same  in  Pennsylvania,  Boyer  v.  Potts,  14  Scrg.  &  Rawlc,  158.}  In  Vermont,  it  has 
been  held  that  an  indictment  cannot  be  maintained  against  a  justice  for  maUadministration,  but  that  he  ia 
liable  to  a  suit  by  the  party  grieved.     The  State  v.  Campbell,  2  Tyler,  177.] 
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such  as  wholly  to  exclude  the  power  of  inquiry  in  the  particular  case,  the 
order  or  conviction  will  not  operate  as  a  defence;  for  a  magistrate  cannot 
^ive  himself  jurisdiction  by  finding  that  as  a  fact  which  is  not  a  fact  (z). 
Thus  if  one  be  rated  to  the  poor  who  is  neither  an  inhabitant  nor  occupier 
of  land  within  the  parish,  and  his  goods  be  distrained  for  the  rate,  he  may 
maintain  an  action  against  the  person  levying  (J).  But  in  general  magis- 
trates cannot  be  atfected  as  trespassers,  if  the  facis  stated  before  them  were 
such  as  they  had  jurisdiction  to  inquire  into,  and  nothing  appeared  to  con- 
tradict such  statement.  And  therefore  where  magistrates  levied  money  of  a 
friendly  society  under  warrants,  after  complaint  made,  and  hearing,  for  the 
relief  of  one  of  the  members,  no  defence  being  made;  it  was  held,  that  they 
were  not  liable  in  trespass,  although  they  had  in  truth  no  jurisdiction,  the 
rules  of  the  society  containing  an  arbitration  clause  (k). 
Proof  of  Before  tlie  stat.  21  Jac.  1,  when  a  defence  of  this  nature  was  specially 
the  convic- pleaded  the  practice  was,  as  appears  from  the  entries,  to  set  out  the  infor- 
^'°"'  mation,  and  all  the  proceedings  before  the  justices  (/).    And  tliat  statute  did 

not  alter  the  nature  of  the  defence,  but  merely  took  away  the  necessity  of 
pleading  it  specially  (?/z).  It  seems,  however,  that  proof  of  the  conviciion, 
especially  where  it  recites  the  previous  proceedings  and  shows  them  to  be 
regular,  would  be  deemed  sufficient  (n).   The  warrant  of  commitment  must 

(i)  Per  Lawrence,  J.,  Welsh  v.  Nash,  8  East,  403;  and  see  the  observations  of  the  Court  in  Fawcelt  .v 
Fowlis,^  7B.  &C.394. 

( j)  Lord  Amherst  v.  Lord  Somers,  2  T.  R.  372.  Nichols  v.  Walker,  Cro.  Car.  394;  Mihoard  v.  Caffin,  2 
Blacks.  1331;  and  per  Lord  Tcnterden  in  Fawcettv.  Fowlis,^  7  B.  &  C.394;  Weaver  v.  Price  ^  3  B.  &  Ad.409. 

(k)  Pike  V.  Carter,^  3  Bing.  78;  and  see  Lowther  v.  Earl  of  Radnor,  8  East,  13. 

(/)  See  Cowp.  647. 

(m)  Per  Lord  Mansfield,  C.  J.,  in  Crepps  v.  Durden,  2  Cov;p.  649. 

(«)  In  Uie  case  of  Hill  v.  Bateman,  2  8tr.  710,  supra,  the  Court  held,  that  where  such  actions  are  brought 
against  justices  of  the  peace,  they  are  obliged  to  show  the  regularity  of  their  convictions;  and  the  informa- 
tions laid  before  them,  on  which  their  convictions  are  grounded,  must  be  produced  and  proved  in  Court. 
But  though  the  point  does  not  appear  to  have  been  expressly  decided,  it  is  probable  that  where  all  the  pro- 
ceedings are  stated  on  the  face  of  the  conviction,  and  appear  to  be  regular,  the  recital  itself  would  be  deemed 
to  be  at  least  prima  facie  evidence  of  the  fdcts  recited.  See  Strickland  v.  Ward,  7  T.  R.  631;  Brittain  v. 
Kinnaird,i  1  B.  4&  B.  432;  R.  v.  Picton,  2  East,  196.  In  Brucklesbaiik  v.  Smith,  2  Burr.  656,  all  the  pro- 
ceedings were  regularly  proved  in  evidence;  and  see  Gray  v.  Cookson,  16  East,  21.  But  it  seems  that  where 
no  summary  form  is  given  by  a  particular  statute,  if  the  conviction  did  not  show  that  the  proceedings  were 
regular,  as  if  it  did  not  show  that  the  defendant  was  summoned  or  was  present,  the  defect  would  be  fatal, 
and  could  not,  as  it  seems,  be  supplied  by  extrinsic  evidence.  On  this  ground  convictions  have  been  fre- 
quently quashed  in  the  Court  of  K.  B.  In  R.  v.  Dyer,  1  Salk.  181,  Lord  Holt  says,  "  These  summary  juris- 
dictions ought  to  be  held  strictly  to  form,  and  everything  ought  to  appear  regular  in  them."  And  in  several 
instances  conviclio  is  have  been  quashed  for  not  showing  that  the  defendant  was  summoned,  or  had  an 
opportunity  of  delending  himself.  R.  v.  Hawker,  Cold.  391.  R.  v.  Mallinson,  2  Burr.  681.  Stanhury  v. 
Bolt,  cited  Cowp.  642.  R.  v.  Hall,^  6  D.  &  R.  84.  R.  v.  Simpson.  10  Mod.  345.  See  also  the  cases  of 
Buchanan  v.  Rucker,  9  East,  192;  Cavan  v.  Stewart,^  1  Starkie's  C.  525;  where  colonial  judgments  were 
held  to  be  inoperative,  for  want  of  showing  th:it  the  defendants  against  whom  they  had  been  obtained  had 
been  eflfcctually  summoned.  In  Stanhury  v.  Bolt,  cor.  Fortescue,  J.,  Trin.  11  G.  1,  cited  Cowp.  642,  upon 
trespass  for  taking  a  brass  pan,  and  false  imprisonment,  it  did  not  appear  that  the  party  had  been  summoned, 
and  the  conviction  was  adjudged  void  for  that  reason  only.  And  tliough  the  proceedings  should  on  the  face 
of  the  conviction  appear  to  be  regular,  yet  it  seems  that  the  parly  convicted  would  be  at  liberty  to  show  that 
there  was  in  fact  no  information,  summons,  or  appearance.  Where  a  statute  gives  a  summary  form  of 
conviciion,  which  does  not  state  the  previous  proceedings,  it  seems  to  me  more  doubtful  whether  extrinsic 
proof  of  an  information  and  summons  is  not  requisite  to  support  the  conviciion  and  the  proceedings  under 
it.  In  the  case  of  Doe  d.  Lord  Thanet  v.  Gartham  (which  is  shortly  reported  in  ''1  Bingh.  357),  the  plaintiff 
sought  to  recover  a  schoolhouse,  &c.  after  a  sentence  of  expulsion  pronounced  against  the  defendant  by  the 
visitors  and  feoffees  of  the  school  (the  lessors  of  the  phiintiff),  but  there  was  nothing  to  show  that  the 
defendant  had  been  summoned  to  answer  the  charges  made  ajjainst  him.  Bayley,  J.,  saved  the  point,  and 
the  Court  of  Common  Pleas  afterwards  held  that  the  plaintiff  was  not  entitled  to  recover;  and  sec  R.  v.  Dr. 
Gaskin,  8  T.  R.  209;  and  Lord  Kenyon's  observations  in  Harper  v.  Carr,  7  T.  R.  275.  In  the  late  case 
of  Dingsdale  v.  Clarke,  the  Court  of  K.  B.  held,  that  where  the  statute  prescribed  a  summary  form  of  con- 
viction, reciting  that  the  party  had  been  duly  convicted,  it  was  sufficient  for  the  njagistrale  to  prove  the 
recorded  conviction,  without  proof  of  any  previous  steps. 

»Eng.  Com.  Law  Reps.  xiv.  59.     ^Id.  xxiii.  107.    ^jd.  xi.  37.    ■»/£?.  v.  137.    ^Id.  xvi.  255.    ^Id.  ii.  496. 

Ud.  viii.  347. 


DEFENCE.— CONVICTION.  »590 

*also  be  produced  and  proved,  and  evidence  given  (if  there  be  no  internal 
reference)  to  connect  it  with  the  conviction  (/"). 

^In  general,  an  order  or  warrant  of  commitment  by  a  magistrate  must  be     *591 

(/)  Where  T.  O.  laid  an  information  ag-ainst  the  plaintiff  on  a  charge  of  vagrancy,  the  plaintiff  was 
examined  and  heard  upon  the  charge,  and  tlie  magistrate  made  out  a  warrant  of  committncnt  which  falsely 
recited  tiiat  the  plaintiff  had  been  charged  on  the  oatli  of  T.  5".,  and  T.  S.  negatived  the  fact  in  evidence,  and 
a  conviction  was  drawn  up  a  month  afterwards,  but  dated  on  the  day  of  commitment,  it  was  held  that  the 
imprisonment  was  sufficiently  connected  with  the  conviction,  however  informally  the  conviction  and  war- 
rant were  drawn;  and  that  the  allegation  in  the  warrant  as  to  the  oath  of  T.  S.  might  be  rejected  as  sur-  - 
plusage.  Massey  v.  Jolntson,  12  East,  67.  A  warrant  of  commitment  is  sufficient,  if  it  substantially  exhibit 
the  corpus  delicti,  though  it  docs  not  state  the  cause  with  the  technical  precision  of  an  indictment.  A  com- 
mitment for  treasonable  practices  is  legal.  R.  v.  Despnrd,  7  T.  R.  736.  And  a  commitment  for  embezzle- 
ment is  sufficient,  if  it  show  in  substance  an  offence  which  warrants  a  commitment,  though  it  does  not  stale 
the  act  to  have  been  done  feloniously.  R  v.  Cruker,^  2  Chitly'sR.  138.  Where  the  prisoner  was  committed 
under  a  warrant  of  execution,  which  recited  that  he  had  been  committed  for  two  mouths,  or  until  he  paid  a 
penalty  of  5?.,  for  an  offence  under  the  st.  1  &  2  G.  4,  c.  118,  s.  33,  without  slating  how  the  penalty  was 
to  be  distributed,  and  to  whom  paid;  the  Court  refused  to  discharge  tiie  defendant  out  of  custody,  saying, 
that  the  warrant  did  not  require  the  same  certainty  as  a  conviction,  and  that  they  were  bound  to  presume 
that  there  had  been  a  legal  conviction  to  support  the  warrant.  R.  v.  Rogers,^  1  D.  &  R.  156;  5  D.  &  R, 
260,3  1  R.  &  M.  129.  And  see  R.  v.  Helps,  3  M.  &,  S.  331.  And  the  warrant  need  not  state  the  circum- 
stances  on  which  the  conviction  or  order  is  founded;  that  at  least  is  not  necessary  where  the  warrant  refers 
to  the  conviction  or  an  order.  Coster  v.  Wilson,  3  M.  and  W.  411.  A  warrant  committing  a  collector  of 
rates  for  a  parish  to  gaol,  there  to  remain  until  he  should  have  made  a  true  account,  and  until  the  amount 
should  be  paid  over  by  him  or  his  sureties,  /as  held  to  be  good,  notwithstanding  the  conclusion  directing  the 
gaoler  to  detain  him  unless  he  should  be  discharged  by  due  course  of  law.  Gaffes  Case,  3  M.  &  S.  203. 
But  a  commitment  ought  to  show  the  authority  of  the  party  committing.  R.  v.  York,  5  Burr.  2684.  The 
5th  exception  was;  that  the  warrant  of  commitment  did  not  show  that  Sir  J.  Fielding,  who  made  it,  was  a 
justice  of  tlie  peace.  And  the  commitment  will  be  bad  if  it  do  not  substantially  show  an  ofl'ence  charged, 
wlicre  the  warrant  is  [irevious  to  conviction  and  an  offence  committed,  and  the  legal  duration  of  imprison- 
ment, where  the  commitment  is  in  execution.  A  commitment  was  held  to  be  defective  which  staled  that 
the  defend. int  with  force  and  arms  made  an  assault  on,  &c.  with  intent  feloniously  to  steal  and  carry  away, 
for  it  did  not  charge  any  felony  within  the  slat.  7  G.  2,  c.  22;  5  T.  R.  169;  R.  v.  Remnant,  Nolan,  205;  and 
see  Branwell  v.  Penneck,*  7  B.  &  C.  533;  supra,  386,  note  (y).  A  commitment  in  execution  of  a  rogue  and 
vagabond  under  the  slat.  23  G.  3,  c.  88,  is  bad,  unless  it  slate  that  the  defendant  was  apprehended  with  the 
implements  of  housebreaking  upon  him  at  the  time  of  such  apprehension.  R.  v.  Brown,  8  T.  R.  26.  So  a 
warrant  setting  out  the  grounds  of  commitment  in  the  disjunctive  is  bad.  R.  v.  Evered,  Cald.  26.  A  com- 
mitment in  execution  must  state  that  the  f>arty  has  been  convicted;  it  is  insufficient  to  slate  that  he  was  charged 
on  oath  with  the  offt-nce.  R.  v.  Cooper,  6  T.  R.  509.  A  commitment  for  punishment  for  a  contempt  is  bad, 
which  does  not  specify  a  time  certain.  R.  v.  James,^  5  B.  &  A.  894.  And  see  Ex  parte  Page,  1  B.  &  A.  568. 
R.  v.  Payne,^  4  U.  &  R.  72,  So  where  the  commitment  was  until  he  shall  pay  a  sum  due  for  the  mainte- 
nance of  a  bastard  child  and  legal  fees,  or  be  otherwise  delivered  by  due  course  of  law,  where  the  time 
ought  to  have  been  limited  to  three  months.  Rohson  v.  Spearman,''  3  B.  &  A.  493.  So  of  a  general  com- 
mitment until  the  putative  father  pay  two  several  sums,  one  for  maintenance,  the  other  for  costs.  In  Re 
Addis,^  1  B.  &C.  87.  So  a  commitment  for  maliciously  carrying  away  a  post  from  a  fence  is  bad;  for  it  is 
no  offence  under  the  stat.  1  G.  4,  c.  56,  unless  the  parly  charged  has  wilfully  or  maliciously  committed  the 
damage,  injury  or  spoil  alleged.  R.  v.  Harpur,^  1  D.  &.  R.  222.  A  conviction  under  the  stat.  17  G.  2,  c.  38, 
of  a  late  overseer,  ior  refusing  and  neglecting  to  deliver  over  a  parish  book,  which  adjudges  that  he  be 
committed  until  he  deliver  up  all  and  every  the  books  concerning  his  said  office  of  overseer,  belonging  to  the 
parish,  is  void  as  to  the  excess,  and  a  warrant  of  commitment  is  void  in  tola.  Groome  v.  Forrester,  5  M.  & 
S.  314.  The  conviction  produced  and  proved  will  not  justify  the  commitment,  unless  the  offences  stated  be 
identical.  Where  the  conviction  stated  an  offence  against  the  stat.  6  G.  3,  c.  48,  and  the  commitment  was 
for  an  offence  against  the  stat.  15  C.  2,  c.  2,  it  was  held  to  be  insufficient.  Rogers  v.  Jones,^  3  B.  &  C.  409; 
and  it  seems  that  the  guilt  of  the  plaintiff  is  not  evidence  in  mitigation.  S.  C.  1  Ry.  &  M.  129.  But  in  some 
cases,  as  under  the  slat.  7  &  8  G.  4,  c.  30,  s.  39,  it  is  expressly  provided,  that  no  warrant  of  commitment 
shall  be  held  to  be  void  by  reason  of  any  defect  therein,  provided  it  be  alleged  thai  the  party  has  been  con- 
victed, and  there  be  a  good  and  valid  conviction  to  sustain  the  same.  See  Daniel  v.  Phillips,  1  C.  M.  &  R. 
662.  And  where  the  commitment,  after  a  regular  conviction  for  destroying  fish  in  the  prosecutor's  pond, 
stated  merely  a  conviction  for  fishing,  &c.  without  stating  any  offence  in  law,  it  was  held  that  the  conviction, 
though  good,  supplied  no  defence.  Wickes  v.  Clutterhuck,^°  2  Bingh.  483.  In  trespass  and  false  imprison- 
ment against  a  justice,  held,  that  assuming  that  he  had  power  to  commit  a  person  refusing  to  give  evidence, 
where  a  specific  charge  is  made,  and  befire  tlie  party  can  be  brought  into  contem[)t,  he  ought  to  be  fully 
apprised  that  there  is  such  charge  under  inquiry  before  the  justice;  where  both  the  warrant  and  the  evidence 
were  silent  upon  that  point,  the  Court  refused  to  disturb  the  verdict  which  had  been  found  for  the  plaintiff; 
and  considering  the  facts  not  sufficient  to  raise  the  general  question,  abstained  from  giving  any  opinion  on 
that  point.  Cropper  v.  Horton,^^  8  D.  &  Ry.  166.  See  Bennett  v.  Watson,  3  M.  vfe  S.  1 .  A  warrant  issued 
at  the  right  time  is  not  avoided  by  too  early  a  date.     Newman  v.  Hardwicke,  3  N.&  P.  368. 
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in  writing  (g);  but  an  order  to  detain  in  custody  one  convicted  under  the 
statute  13  G.  3,  c.  SO,  of  killing  game  on  a  Sunday,  and  detained  by  order 
of  a  magistrate  until  the  return  of  a  warrant  of  distress,  may  be  by  parol  (A). 
So  also  an  order  of  a  magistrate  for  the  detainer  of  a  prisoner,  in  order  to 
his  further  examination  on  a  charge  of  felony,  may  be  by  parol,  and  without 
showing  any  particular  cause  for  v/hich  he  was  to  be  examined  (i).  If  the 
comniituient  was  upon  a  warrant  granted  in  defect  of  goods  upon  which  a 
distress  might  be  made,  the  defendant  should  prove  the  conviction  or  de- 
mand of  the  penalty,  the  warrant  of  distress  and  return  to  it,  and  the  war- 
rant of  committal  (J). 
*592  *It  is  no  objection  to  the  conviction  that  it  has  been  drawn  up  in  regular 
form  since  the  time  of  conviction,  or  even  since  the  commencement  of  the 
action  (k).  But  it  is  otherwise  in  case  of  an  order  of  justices  (/),  or  war- 
rant of  commitment,  which  cannot  be  made  out  so  as  to  justify  a  preceding 
commitment  (w).  And  it  seems  that  mere  want  of  form  in  the  proceedings 
will  be  immaterial,  provided  they  sfiow  that  the  plaintiff  was  convicted  of 
the  offence  for  which  the  warrant  afterwards  issued  (?^).     Where  the  war- 

(g)  2  Haw.  c.  IG,  s.  13.  Where  a  statute  requires  a  warrant,  a  commitment  without  a  written  one  is  bad, 
unless  it  be  for  a  temporary  detention  until  the  warrant  is  made  out.  Hutchinson  v.  Lowndes,^  4  B.  &  Ad. 
118.     So  a  commitment  for  contempt  must  be  in  writing.     Mayhew  v.  Locke,  2  Marsh.  377. 

ih)  Still  V.  Walls,  7  East,  533. 

(i)  1  Hale,  P.  C.  585;  2  Hale,  P.  C.  120.  In  Scavage  v.  Tatham,  Cro.  Eliz.  829;  2  Haw.  c.  16,  s.  12;  it 
■was  held  that  the  party  could  not  be  detained  for  sixteen  days,  and  that  the  space  of  three  days  was  a  rea- 
sonable time.  Yet  it  seems  that  detention  for  even  a  longer  space  of  time  might  be  justifiable  under  special 
circumstances.  See  aho  Kendall  v.  Roe,  12  Howell's  St.  Tr.  1376.  The  practice,  it  has  been  said,  is  to  com- 
mit from  three  days  to  three  days,  by  a  written  mittimus.  1  Chitty's  C.  L.  75:  Burn's  J.,  tit.  Examination, 
816.  A  warrant  of  commitment  for  re-examination,  for  an  unreasonable  length  of  time,  is  void.  Duvies  v. 
Capper,^  10  B.  &.  C.  28.  A  magistrate  cannot  justify  a  detention  without  conviction,  to  enable  the  party  to 
settle  with  the  complainant.  Bridgettv.  Corjney,^  \  M.&Ry.  211.  The  reasonableness  is  a  question  for 
the  jury.  Cave  v.  Mountain,  1  Scott,  N.  S.  132.  Although,  on  a  charge  of  feloniously  cutting  trees,  they 
turn  out  to  be  under  the  value  of  20s.    Ibid. 

(j)  By  the  stat.  5  G.  4,  c.  18,  s.  1,  where  a  penalty  is  payable  on  conviction,  the  magistrate  is  authorized 
to  direct  the  defendant  to  be  detained  in  custody  until  the  return  of  the  distress  warrant,  unless  the  offender 
shall  give  sufficient  security  to  the  satisfaction  of  the  magistrates  for  liis  appearance  on  the  return-day  of  the 
warrant,  such  day  not  being  more  than  eight  days  from  the  taking  such  security.  And  if  it  shall  appear  by 
confession  or  otherwise,  to  the  satisfaction  of  the  justice,  that  the  offender  has  not  sufficient  goods  within  his 
jurisdiction  whereon  to  levy  all  such  penalties,  costs  and  charges,  the  justice  may  at  his  discretion,  without 
issuing  a  distress  warrant,  commit,  as  on  a  return  of  nulla  bona. 

{k)  Gray  v.  Cookson,  16  East,  21,  where  Ld.  Eilenborough  says,  "  I  have  always  considered,  that  if  a  con- 
viction were  produced  at  the  trial,  which  would  justify  the  conviction,  it  would  be  sufficient."  And  see 
Massry  v.  Johnson,  12  East,  67. 

(/)  R.  V.  Justices  of  Cheshire,*  5  B.  &  Ad.  438. 

(m)  Hutchinson  v.  Lowndes,^  4  B.  &  Ad.  118.  Qu,  as  to  the  suspension  or  revocation  of  an  order  or 
warrant.     Barons  v.  Luscombe,^  3  Ad.  fc  Ell.  589. 

(n)  Massey  v.  Johnson,  12  East,  67.  But  it  must  appear  to  the  Court  that  the  party  has  been  legally  con- 
victed of  the  offence  stated  on  the  face  of  the  conviction.  In  the  case  of  Moult  v.  Jennings,  cor.  Eyre,  C.  J., 
cited  Cowp.  642,  upon  trespass  and  false  imprisonment  against  the  defendant,  and  the  general  issue  pleaded, 
it  appeared  that  the  plaintiff  had  been  convicted  of  swearing,  and  Eyre,  C.J.  said,  that  if  the  nature  of  the 
oaths  had  not  been  specified  in  the  conviction,  so  that  they  might  appear  to  the  Court,  the  conviction  would 
have  been  void.  And  in  Cole's  Case  (Sir  W.  Jones,  170),  it  was  held  by  the  whole  Court,  that  if  a  justice 
docs  not  pursue  the  form  prescribed  by  the  statute,  the  party  need  not  bring  error,  but  all  is  void  as  coram 
non  judice.  So  in  Goss  v.  Jackson,  3  Esp.  C.  198,  it  was  held  by  Ld.  Kenyon,  that  a  conviction  under  the 
stat.  33  G.  3,  c.  81,  which  varied  from  the  form  given  by  the  statute,  was  void;  but  note,  that  in  that  case  the 
order  had  not  been  served  on  the  party  convicted,  and  no  demand  had  been  made  of  the  penalty  before  dis- 
tress made,  as  the  statute  requires.  Sec  also  Davidson  v.  Gill,  1  East,  64,  where  it  was  held  that  an  order 
of  justices,  under  the  stat.  13  G.  3,  c.  78,  s.  19,  for  stopping  up  an  old  footway,  and  setting  out  a  new  one, 
wiiich  did  not  follow  the  form  prescribed  in  the  schedule,  and  set  forth  the  length  and  breadth  of  the  new 
footway,  was  defective,  and  that  the  objection  might  be  taken  in  a  collateral  proceeding;  for  the  statute  re- 
quires that  the  form  set  forth  in  the  schedule  shall  be  used  on  all  occasions.  But  the  general  rule  is,  that  a 
party  shall  not  take  advantage  of  a  defect  in  a  collateral  proceeding,  where  he  might  have  take:i  the  objection 
by  way  of  appeal.  Supra,  WiA.  I.  id.  Judgmest.  R.  v.  Grandon,  Cowp.  3[5.  Upon  an  indictment  for  diso- 
beying ail  order  of  sessions,  the  Court  held  that  they  could  hear  no  objections  to  the  order  which  did  not 
appear  on  the  face  of  it;  and  that  where  a  Court,  having  competent  jurisdiction  has  pronounced  an  order,  as 

lEng.  Com.  Law  Reps.  xxiv.  36.    2irf.  xx,  20.    ^Id.  xvii.  244.    *Id.  xxvii.  105.    ^Id.  xxiv,  36.    «/d.  xxx.  168. 


DEFENCE.— CONVICTION.  593 


rant  recited  a  charge  on  the  oath  of  T,  S.,  and  the  conviction  purported  to 
be  founded  on  the  oath  of  S.  0.,  it  was  held  that  the  recital  in  the  warrant 
might  be  rejected  as  surplusage,  and  that  it  might  be  considered  as  a  valid 
commitment  under  the  conviction  as  to  the  remainder  (o).  It  should  appear 
on  the  face  of  the  proceedings,  not  only  that  the  party  has  been  convicted 
of  an  offence  within  the  jurisdiction  of  the  magistrate,  but  also  that  the  pro- 
ceedings against  him  were  regular;  that  there  was  an  information  against 
him  (p)  on  oath,  where  such  an  information  is  required,  and  that  he  ap- 
peared *to  answer  the  charge,  or  at  least  was  summoned  (g).  And  it  seems  *593 
that  even  supposing  the  proceedings  to  be  apparently  regular,  evidence 
would  be  admissible  to  impeach  the  judgment  in  this  respect  (r). 

Aldiough  a  legal  adjudication  by  a  n)agistrate  is,  so  long  as  it  subsists,  a  Evidence 
bar  to  an  action  of  trespass  in  respect  of  any  act  done  by  virtue  of  it,  yet  it  if>  answer 
seems  to  be  clear,  upon  principles  already  adverted  to  (s),  that  the  plaintiff*"  ^.^°"' 
may  rebut  the  evidence  of  a  conviction,  or  other  judicial  act,  by  evidence  &,c.'°"' 
showing  the  total  illegality  of  the  proceedings,  by  proof  that  ilie  act  was 
not  a  judicial  one,  inier  pca^tes,  hut  was  wholly  unwarranted,  fraudulent 
and  void.     Thus  he  may  prove  that  a  warrant  of  commitment  in  case  of 
felony  was  granted  maliciously,  and  without  any  information  to  support 
it  (/);  or  in  case  of  a  distress  or  commitment  under  a  conviction,  that  he 
was  never  summoned,  and  therefore  had  no  opportunity  to  make  his  de- 
fence (u). 

If  the  defendant  justify  under  a  commitment  by  him  as  a  justice  of  the  Justifica- 
peace,  as  in  case  of  felony,  he  should  be  prepared  to  prove  the  information  I'on  under 
on  oath,  the  proceedings  upon  it,  and  the  warrant  of  commitment.     If  he '^  commit- 

as  committed  tor  a  contempt  committed  against  rum  in  the  execution  of 
his  office,  lie  should  be  prepared  to  prove  the  circumstances  of  the  con- 
tempt, and  a  committal  by  warrant,  specifying  the  offence  {x)  (1).  Under 
a  commitment  for  refusing  to  be  bound  over  as  a  witness  at  the  assizes  or 
sessions,  the  defendant  should  prove  the  informations,  examinations,  and 
depositions,  the  calling  on  the  plaintifl'  to  enter  into  the  recognizance,  his 

long'  as  it  remains  in  force,  it  must  be  obeyed.     R.  v   Milton,  3  Esp.  C.  200.     Otherwise,  where  tlie  defect  of 
jurisdiction  appears  on  the  face  of  the  previous  conviction  or  indictment.     R.  v. //0//7S,' 2  Starliie'sC.  536. 

(0)  M'jssey  V.Johnson,  12  East,  67.  But  it  was  proved  in  fact,  that  iS.  O.  had  given  information  on  oath; 
and  Le  Blanc,  J.  observed,  that  the  case  would  liave  assumed  a  very  difiereiit  shape  liad  tliere  been  no  infor- 
mation on  oitli  on  which  to  found  tlie  proceedings. 

(p)  See  Masseij  v.  Johnson,  12  East,  67;  and  see  Vol.  I.  tit.  Judgment.  If  a  magistrate  maliciously  grant 
a  warrant  to  apprehend  and  commit  a  party  for  felony,  without  any  information  against  him,  he  is  a  tres- 
passer, for  there  is  a  false  imprisonment  l)y  s.  ime  one,  tl:e  party  having  been  committed  to  prison  without  any 
charge  having  been  made;  and  it  is  an  imprisonient  by  the  justice,  and  not  by  the  constable,  who  was  bound 
to  ol>ey  the  warrant.    Morgan  v.  Hughes,  2  T.  R.  225. 

(7)  12  Eist,  82;  7  T.  R.  275.  In  Stanburyv.  Bolt,  cor.  Fortescue,  J.  Trin.  11  G.  1,  cited  Cowp.  642,  upon 
trespass  for  tailing  a  brass  pan,  and  false  imprisonment,  it  did  not  appear  that  the  plaintiff  had  been  sum- 
moned, and  the  conviction  was  adjudged  void  for  that  reason  only. 

(r)  See  tlie  observations  of  Le  Blanc,  J.,  12  East,  81,  2;  and  supra,Yo\.  I.  tit.  Judgment.  [See  Voshurgh 
V.  H'^e/c/f,  11  Johns.  175.] 

(s)  Siiprit,  Vol.  T.  tit.  Judgment;  Vol.  II.  tit.  F^raud. 

(/)  Morgan  v.  Hughes,  2  T.  R.  225. 

(v)  Harper  v.  Carr,  1  T.  R.  275.  And  see  the  cases,  Vol.  I.  tit.  Judgment;  also  Stanhury  v,  Boltf 
supra,  589. 

(x)  Mtyhew  v.  Locke,^  2  Marsh,  377. 

(1)  [It  seems  that  a  justice  cannot  commit  for  a  contempt,  only  where  the  contempt  has  been  committed 
in  tlie  face  of  the  court.  The  Stale  v.  Applegale,  2  M'Cord,  110.  Lining  v.  Benlhan,  2  Bay,  1.  The  State 
V.  Johnson,  3  B.iy,  385.  Richmond  v.  Dayton,  10  Johns.  3i)3.  See  also  Filler  v.  Frobasco,  2  Browne's 
Rep.  137.  Moore  v.  Ames,  3  Caincs's  Rep.  170.  For  abusive  words  while  out  of  court,  relating  to  his 
judicial  character,  he  may  require  the  party  to  find  security  of  the  peace,  and  for  good  behaviour,  and  ia 
default  thereof  commit.     10  Johns,  ubi  sup.     Or  he  may  proceed  by  indictment.     2  Bay,  ubi  svp.] 
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refusal,  and  the  warrant  of  committal  {y).  If  the  warrant  direct  an  impri- 
sonDieiit  not  authorized  by  law,  it  will  not  be  available  in  defence  (2). 

In  the  case  of  Terry  v,  Huntington  (a),  the  Court  seem  to  have  been  of 
opinion,  that  in  an  aciion  of  trespass  the  plaintiff  might  show  that  the  com- 
missioners had  exceeded  their  jurisdiction,  in  adjudging  a  subject-matter 
to  be  within  their  jurisdiction  which  was  not  within  it,  i.  e.  in  adjudging 
low  wines  to  be  strong  wines.  This,  however,  seems  to  be  inconsistent 
with  later  authorities,  particularly  that  of  Gray  v.  Cookson:  in  these  cases, 
the  question,  whether  the  subject-matter  was  or  was  not  within  the  juris- 
diction, was  the  very  point  upon  which  the  commissioners  in  the  one  case, 
and  the  magistrate  in  the  other,  had  to  adjudicate;  and  therefore  the  same 
principle  which  protects  a  party  who  acts  judicially,  and  gives  effect  to 
his  judgments,  until  they  have  been  reversed  by  proper  authority,  although 
he  may  have  acted  erroneously,  extends  to  such  cases,  and  to  all  where  the 
question  of  jurisdiction  arises  upon  matter  of  fact  m  the  course  of  a  cause, 
*and  therefore  necessarily  becomes  the  proper  subject  for  adjudication  in 
the  cause.  If  in  the  case  of  Terry  v.  Huntington  it  had  appeared  on  the 
face  of  the  information  that  the  subject-matter  of  the  proceeding  was  low 
wines,  whereas  the  statute  gave  jurisdiction  in  case  o{ strong  ivines  only, 
the  commissioners  would  clearly  have  acted  illegally  in  proceeding  to  ad- 
judicate where  they  had  no  power  by  the  statute  to  adjudicate  at  all.  But 
if  the  information  related  to  strong  ivines  only,  a  subject-matter  over  which 
they  iiad  jurisdiction,  they  were  bound  to  proceed;  and  then,  whether  the 
subject-matter  of  the  complaint,  upon  the  evidence,  came  within  the  mean- 
ing of  the  statute,  they  were  bound  judicially  to  decide. 

Where  justices  were  proceeding  upon  a  summary  conviction  under  the 
game  laws,  it  was  held  that  as  exercising  a  judicial  authority  their  pro- 
ceedings ought  not  to  be  private,  and  that  they  were  not  warranted  in  remov- 
ing the  plaintiff,  and  were  therefore  liable  to  an  action  of  trespass  (3/). 

But  no  person  has  by  law  a  right  to  act  as  an  advocate  on  the  trial  of  an 
information  before  justices  of  the  peace,  without  their  permission  {z). 

If  an  Act  of  Parliament  give  a  justice  of  the  peace  jurisdiction  over  an 
offence,  it  impliedly  authorizes  him  to  grant  a  warrant  to  bring  before  him 
a  person  charged  with  that  offence  («). 

If  amends  have  been  tendered  within  a  month  after  notice,  and  such 
tender  has  been  pleaded,  it  is  a  question  for  the  jury  whether  the  amends 
so  tendered  were  sufficient  {b). 

Where  the  defendant  lias  paid  money  into  Court  (c),  having  neglected  to 
tender  amends,  or  having  tendered  insufficient  amends,  the  proceedings  are 
the  same  as  in  other  cases  where  money  is  paid  into  Court. 

III. 


Tender  of 
amends. 


Before  the  statute  24  Geo.  2,  c.  44,  an  officer  charged  with  the  exe- 


(y)  See  Bennett  v.  Watson,  3  M.  &  S.  1. 

(z)  A  coininitnicnt  of  a  putative  father  of  a  bastard,  until  he  should  pay  a  sum  due  for  the  maintenance 
of  a  bastard  child,  &c.  or  until  he  sshould  be  otherwise  delivered  by  due  course  of  law,  is  bad;  the  stat.  49 
Geo,  3,  c.  68,  s.  3,  merely  authorizing  a  commitment  for  three  months,  unless,  &.c.  Woburn  v.  Shearman,^ 
3  B.  &  A.  493,  and  vide  supra. 

(a)   tlardr.  480.  (ij)  Daubny  v.  Cooper  ^  lOB.&c  C.237. 

(z)  Collier,  Gent,  one,  Sfc.  v.  Hicks,^  1  B.  &  Ad.  663. 

(a)  Bane  v.  Melhuen,^  2  Bing.  63. 

(/>)  24  Geo.  2,  c.  41,  s.  2.  The  tender  may  be  pleaded,  with  the  plea  of  not  guilty,  or  any  other  pleas,  by 
leave  of  the  diurt.  Ibid.  If  the  jury  find  the  amends  to  be  sufficient,  they  are  to  find  for  the  defendant  in 
such  case;  or  if  the  plaintiff  be  nonsuited,  or  discontinue,  or  judgment  be  given  for  the  defendant  on  de- 
murrer, he  is  entitled  to  like  costs  as  if  he  had  pleaded  tiic  general  issue  only.  But  wiiere  the  lender  of 
403.  was  admitted  by  the  rc|)licatinn,  and  the  notice  of  action  was  for  taking  goods  of  the  value  of  40s.  only, 
tlie  plaintiff  was  nonsuited.     Stringer  v.  Martyr,  6  Esp.C.  134. 

(c)  24  Geo.  2,  c.  44,  s.  4. 
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cution  of  a  magistrate's  warrant  was  placed  in  a  perilous  situation;  he  was  Defence  by- 
liable  to  an  indictment  if  lie  refused  to  execute  a  warrant,  and  to  a  vexa-at-oiis^it.ie, 
tious  action  if  he  did.     In  order  to  his  relief  the  above  statiUe  was  made,^'''  """^f 

.,  ,  .  ^      ,  .    ,  ,      .  ,  .  ,  ,  ,  'a  warrant. 

the  object  01  which  was  to  substitute  the  magistrate  by  whom  the  warrant 
was  granted,  and  who  was  supposed  to  be  cognizant  of  the  legality  of  it, 
in  lieu  of  the  officer,  who  was  merely  the  instrument  to  execute  it,  and 
probably  ignorant  of  the  grounds  on  which  it  issued  {d). 

By  the  stat.  24  G.  2,  c.  44,  s.  0,  no  action  (e)  shall  be  brought  against 
*any  constable  (/"),  headborough,  or  other  officers  [g),  or  against  any  person  *595 
acting  by  his  order  and  in  his  aid,  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  or  seal  of  any  justice  of  the  peace  (A),  until  demand 
has  been  made,  or  left  at  his  usual  place  of  abode,  by  the  party  intending 
to  bring  such  action,  or  by  his  attorney,  in  writing,  signed  by  the  party 
demanding  tlie  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
has  been  refused  or  neglected  for  six  days  after  such  demand;  and  in  case, 
after  such  demand  and  compliance  therewith,  any  action  be  brought  against 
such  constable,  &c.  for  any  such  cause  as  aforesaid,  without  making  the 
justice  of  the  peace  who  signed  or  sealed  the  said  warrant  (z)  defendant, 
on  producing  and  proving  such  warrant  at  the  trial,  the  jury  shall  give 
their  verdict  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  in 
such  justice  of  the  peace;  and  if  su^.h  action  be  brought  jointly  against  such 
justice  of  the  peace,  and  such  constable,  &c.;  then,  on  proof  of  such  war- 

{d)  See  the  observations  of  Lawrence,  J.,  5  East,  477.     Jones  v.  Vaughan. 

{e)  This  clause  embraces  actions  of  tori  only,  and  does  not  extend  to  an  action  brought  ag-ainst  an  officer 
for  money  had  and  received,  wliich  has  been  levied  by  liim  under  a  conviction  which  was  afterwards  quashed. 
Feltham  v.  Terry,  East.  T.  13  Geo.  3,  K.  B.;  B.  N.  P.  24.  Sue  also  Irving  v.  Wilson,  4  T.  R.  485.  Wal. 
lace  V.  Smith,  5  East,  122.  It  is  now  settled,  although  it  had  been  doubted,  (see  Lord  Kenyon's  observulions 
in  Harper  v  Carr,  7  T.  R.  270),  that  the  statute  does  not  extend  to  actions  of  replevin.  Fletcher  v.  Wilkins, 
6  East,  283;  for  there  would  be  gre:it  inconvenience  in  depriving  the  subject  of  his  remedy  by  replevin; 
it  might  happen  that  no  damages  could  compensate  for  the  loss  of  the  particular  chattel,  of  whicii  the 
party  might  be  for  ever  deprived,  if  he  could  not  sue  in  replevin.  Milward  v.  Caffin,  2  Bl.  R.  1330.  See 
also  Wolerhouse  v.  Keen,'  4  B.  &,  C.  200. 

(/)  Evidence  of  parlies  acting  as  constables  or  watchmen,  is  prima  facie  evidence  of  their  being  such 
so  as  to  entitle  them  to  the  benefit  of  any  provision  extetided  to  them  in  that  capacity,  Bulter  v.  Ford,  1  C. 
&  M.  662;  3  Tyr.  667,  and  supra,  tit. Character. 

(g)  Churchwardens,  and  overseers  of  the  poor,  acting  under  a  warrant  of  distress  for  a  poor's.rate,  are 
within  these  words,  when  sued  in  actions  to  which  the  statute  extends.  Harper  v.  Carr,  7  T.  R.  271.  So 
is  a  gaoler  who  detains  a  prisoner  under  a  magistrate's  warrant.  Butt  v.  Newman,  Gow.  97.  Where  by 
statute  commissioners  had  authority  to  appoint  constables,  watchmen  and  other  officers  requiring  a  month's 
notice  of  the  cause  of  action  for  anything  done  or  to  be  done  by  virtue  of  the  Act,  to  the  clerk  of  the  com- 
missioners, before  any  action  brought,  it  was  lield  to  extend  to  acts  done  by  constables  and  watchmen. 
Bulter  v.  Ford,  C.  &  M.  662.     3  Tyr.  677. 

(A)  The  Act  does  not  extend  to  a  warrant  granted  by  a  Judge  of  the  Court  of  K.  B.  Gladwell  v.  Blake,  1 
C.  .M.&R.  636. 

(f)  The  general  requisites  of  a  warrant  are,  1st.  That  it  be  under  the  hand  and  seal  of  the  justice.  2  Co. 
Ins.  p.  53.  2  Hale,  11 1.  2dly.  It  must  express  the  date  in  order  to  show  that  it  was  prior  to  the  arrest. 
2  Hale,  111;  Dalt.  c.  117-121.  But  the  place,  it  seer/is,  need  not  be  staled,  although  it  must  be  averred  in 
pleading;  the  county,  however,  ought  at  all  events  to  be  set  forth  in  the  margin,  if  not  in  the  body.  2  Haw. 
c.  13,  s.  23;  Dalt.  c.  117.  3dly.  Must  state  the  offence,  which  may  be  done  generally,  in  case  of  treason  or 
felony;  in  other  cases  it  seems  that  the  special  cause  should  he  set  forth,  so  far  at  least  as  to  show  the  nature 
of  the  offence,  and  the  jurisdiction  of  the  maj^istrate;  2  Haw.  c.  13,  s,  25;  2  Hale,  111.  It  ought  not  to  be 
general  to  answer  such  matters  as  shall  be  objected  against  him,  for  then  it  will  not  appear  whether  the 
offence  be  within  the  jurisdiction  of  the  magistrate,  or  whether  it  be  bailable  or  not.  2  Ins.  52,  591;  2 
Hale,  111.    Hence  a  general  warrant  to  arrest  ail  persons  suspected  of  an  offence  {Swallowes''s  Case,  24,  C.  1; 

2  Hale,  112),  or  to  search  all  suspected  houses  (2  Haw.  c,  13,  s.  17),  or  to  seize  persons  guilty  of  a  specified 
offence,  is  illegal.  (Ibid,  and  see  Money  v.  Leach,  Burr.  1742.  Eiitick  v.  Carrington,  2  VVils.  275;  11  St. 
Tr.  321).  And  4tl)ly,  the  warrant  may  be  general,  to  bring  the  party  before  anv  justice  ot  peace  of  the 
county,  or  special,  to  bring  him  before  the  justice  who  granted  it;  2  Hale,  112,  Foster's  Case,  5  Co.  59,  b. 
In  the  foriner  case,  it  seems  to  be  in  the  election  of  the  officer  to  go  before  whom  he  pleases.  Adjudged,  5 
Co.  59,  b.    Foster^s  Case,  against  the  opinion  of  Fineux,  21  H.7, 21,  a.    2  Hale,  112.     [See  Ketlin  v.  Heacock, 

3  Binney,215.j 
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rant,  the  jury  shall  find  for  such  constable,  &c.  notwithstanding  such  defect 
of  jurisdiction  (1). 

The  defendant  in  order  to  avail  himself  of  this  clause  must  produce  and 
prove  the  warrant  (k),  by  evidence  of  the  justice's  hand-writing,  &c.,  and 
show  that  he  acted  in  obedience  to  it  (/).  The  principal  test  for  ascertaining 
whether  the  defendant  has  acted  in  obedience  to  the  warrant  is  to  inquire 
whether  the  magistrate  would  be  liable  for  the  act  of  the  defendant;  for 
where  he  would  not  be  liable,  the  officer  is  not  within  the  protection  of  the 
statute  (m)  (2).  As  where  a  bailiff,  on  a  warrant  to  take  up  a  disorderly 
*596  person  *under  the  Vagrant  Act  (/),  takes  up  one  who  is  not  so  (m),  or 
being  authorized  to  apprehend  the  author,  printer  or  publisher  of  a  libel, 
executes  it  on  one  who  is  neither  the  autlior,  printer  or  publisher  {n).  So 
where  bailiOs,  in  order  to  levy  a  poor's  under  a  warrant  of  distress,  break 
and  enter  a  house,  and  break  the  windows  (o);  or  where  a  bailiff  executes 
a  warrant  in  a  place  beyond  the  limits  of  its  legal  operation  {p).     Or  in 

(k)  As  to  the  form  of  warrant,  vide  supra,  note  (i). 

(/)  See  3  Burr.  1767.     [See  Davis'  Justice,  Ch;ip.  III.] 

(m)  Per  Ld.  Mansfield,  3  Burr.  1768;  B.  N.  P.  24;  1  Bl.  555;  2  M.  &  S.  260.  The  constable  is  not  dis- 
cliartred,  unless  the  party  grieved  has  a  remedy  once  against  the  magistrate.  Sly  v.  Stevenson,^  2  C.  &  P. 
464.  Parton  v.  Willidms^^  3  B.  &,  A.  333.  The  clause  was  intended  to  protect  the  officer  in  those  cases 
only  where  the  justice  remains  liable;  per  Abbott,  O.  J.  lb.  And  see  Cotton  v.  Kadwell,^  3  N.  &,  M.  3!}9. 
It  does  not  ;ipply  where  tiie  officer  being  directed  to  seize  specified  things  takes  others.  Crazier  v.  Cundy,^ 
6  B.  &  C.  235;  or  exceeds  the  local  limits  of  jurisdiction.  Mitton  v.  Green,  5  East,  233;  or  uses  unneces- 
sary violence.     Bell  v.  Dochly,  2  M.  &  S.  259. 

(/)   17  Geo.  2.  {m)  3  Burr.  1767. 

(n)  Money  v.  Leach  Sf  others.  Burr.  1742;  note,  the  warrant  under  the  hand  and  seal  of  Ld.  Halifax,  one 
of  his  Majesty's  principal  secretaries  of  state,  directed  tlie  defendants  to  bring  the  author,  (fee.  before  him, 
bnt  they  discharged  the  phiintifF  by  the  Earl's  order,  without  carrying  the  defendant  before  him.  In  Entick 
V.  Carvinglon,  (2  VVils.  275),  it  was  observed  by  the  Court,  that  the  defendants  had  not  taken  a  constable 
with  them,  as  directed  by  the  warrant,  and  that  they  had  not  pursued  the  warrant  in  the  execution  thereof, 
inasmuch  as  they  had  carried  the  pKiintifTand  his  books  before  Lord  Stanhope,  and  not  before  Lord  Halifax, 
as  directed  by  the  warrant,  which  was  wrong,  because  a  secretary  of  state  cannot  delegate  his  [jower,  but 
ought  to  act  in  this  part  of  his  office  personally,  and  therefore,  and  also  because  the  Court  held  that  a  Secre- 
tary of  State  is  not  a  justice  of  the  fieace,  it  was  decided  that  neither  a  Secretary  of  State,  nor  the  mes- 
sengers, were  within  ihe  slat.  24  Geo.  2,  e.  44. 

(o)    Bell  V.  Oakley  Sf  others,  2  M.  &  S.  259. 

Ip)  Dawson  or  Lawson  v.  Clarke,  3  Burr.  1761,  1767;  Milton  v.  Green,  5  East,  233.  A  constable  cannot 
justify  the  execution  of  a  warrant  except  within  the  district  or  place  for  which  he  is  appointed.  Where  a 
warrant  to  search  for  nets  was  directed  "to  the  constable  of  Shipborne,  to  Samuel  Carter,  and  to  all  other 
officers  of  the  peace  in  the  county  of  Kent,"  it  was  held  that  the  defendant,  who  was  borsholder  of  Little 
Peckhatn,  which  adjoined  to  Shipborne,  could  not  justily  the  execution  of  the  warrant  in  Shipborne,  being 
neither  constable  of  Shipbnrne,  nor  Samuel  Carter;  and  the  general  description,  it  was  held,  was  to  be  con- 
strued "reddendo  singula  singulis,"  as  directed  to  each  constable  in  his  own  district.  Blatcher  v.  Kemp,  1 
H.  B.  15,  in  note,  cor.  Ld.  Mansfield.  And  see  2  Ld.  Raym.  1296;  The  Queen  v.  Tooley,  1  Salk.  175;  Case  of 
the  village  of  Chorley,  Fost.  312;  2  Bl.  R.  1135,  Hill  v.  Barnes.  The  reason  is,  that  if  the  execution  of 
warrants  were  granted  to  mere  strangers,  force  would  often  be  repelled  with  force,  and  infinite  mischief 
would  attend  the  departure  from  the  ancient  rules  of  local  magistracy.  But  if  a  warrant  be  directed  to  a 
constable  by  name,  he  may  execute  it  anywhere  within  the  scope  of  the  warrant  and  the  jurisdiction  of  the 
justice  (Ibid,  and  Bac.  Ab.  tit.  Constable,  D).  In  Westminster  constables  are  to  be  appointed  out  of  difl^er- 
ent  parishes  for  the  whole  city  and  liberty,  by  29  Geo.  2,  c.  25;  and  in  London,  by  ancient  custom,  the  con- 
stables of  the  twenty-six  wards  have  p.iwer  to  execute  warrants  throughout  the  city.  Bac.  Ab.  Ed.  6,  tit. 
Constaljle,  D.)     And  now,  by  the  stat.  5  G.  4,  c.  18.  s.  6,  a  constable  or  other  peace  officer  may  execute  any 


(1)  [An  action  of  trespass  against  a  constable,  who  arrested  a  plaintiff  on  a  warrant  of  a  debt,  and  assaulted 
and  b)e!it  him,  was  held  to  be  within  the  statute  of  Pennsylvania,  which  requires  a  copy  of  the  warrant  to  be 
demanded.     Osborn  v.  Barkett,  1  Browne's  Rep.  393.] 

(2)  [A  warrant  by  a  justice,  not  directed  to  any  particular  person  in  office,  is  bad.  Hall  v.  Moor,  Addi- 
son':* Rep.  376      But  a  warrant,  directed   to  constable,  is   good,  if  executed   by  the  constable  of  the 

dutrict.     Paul  V.  Vankirk,  6  Hinney,  124. 

A  constable,  justifying  under  pr(]Cess  from  a  justice,  need  not  produce  written  evidence  of  the  justice's 
appointment:  Oral  evidence  t.'iat  he  has  acted  as  such  is  sufficient.  Noland  v.  Moore,  2  Littell's  Rep.  367. 
A  warrant  issued  by  a  justice  may  be  good,  although  his  name  only  is  signed,  without  the  addition  of  his 
official  character.     Siler  v.  Ward,  1  Car.  Law  Repos.  548.] 
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general  where  the  officer  exceeds  his  authority  in  the  execution  of  the  war- 
rant, or  executes  it  in  an  illegal  manner  (g). 

warrant  of  any  justice  or  mng^istrate  within  the  jurisdiction  fljr  wliich  such  justice  or  mag-istrate  shall  have 
acted  in  granting  or  indorsing^  such  warrant,  as  if  such  warrant  had  been  addressed  to  such  constable  or 
other  peace  officer  specially  by  his  name,  notwitlistanding-  the  parish  or  place  in  wliicli  such  warrant  shall 
be  granted  shall  not  be  the  parish,  townsliip,  hamlet  or  place  for  whicii  he  shall  bo  constable  or  peace  officer, 
provided  the  same  be  within  the  jurisdiction  of  the  justice  or  magistrate  so  granting  or  indorsing  such  war- 
rant.  The  effect  of  this  statute  is,  it  has  been  held,  to  put  warrants  addressed  to  peace  officers  in  their 
official  cliaracter,  on  the  same  footing  on  which  warrants  specially  directed  to  them  formerly  stood;  it  does 
not  oblige,  but  authorizes  officers  to  execute  the  power.  Gimbert  v.  Coyney,  1  M'Clcl.  &  Y.  469.  A  con- 
stable  to  whom  a  warrant  is  directed,  may,  for  special  cause  only,  as  sickness,  execute  it  by  deputy.  Ibid. 
Roll.  Ab.  591;  Moor,  845;  Cromp.  222;  3  Bull.  77;  .S  Burr.  1259. 

(9)  See  2  Hale,  115;  2  Haw.  c.  13,  s.  28.  Biiliffs  and  constables  sworn  as,  and  commonly  known  to  be, 
officers,  arc  not  bound  to  show  their  warrant  to  the  party,  but  private  persons  to  whom  warrants  are  directed, 
and  even  sworn  and  known  officers  if  they  act  beyond  their  own  precincts,  are  bound  to  show  their  warrants 
if  demanded.  (2  Haw.  c.  15,  s.  28;  6  Co.  54;  9  Co  69;  1  Hale,  583;  2  H.ile,  116.)  So  in  executing  a  warrant 
of  distress  of  a  justice  of  the  peace  to  levy  a  penalty,  they  must  show  the  warrant  if  required,  and  suffer  a 
copy  to  be  taken  by  the  stat.  27  (ieo.  2,  c.  28.  It  is  enough  for  a  sworn  and  knowti  officer  to  say,  "  I  arrest 
you  for  felony,  &c.  in  the  King's  name."  (2  Hale,  J 1 6,  8  Edw.  4,  1 4,  a.;  14  Hen.  7,  9,  b.;  9  Co.R.  69,  Mac- 
kally's  Case.)  It  may  be  executed  in  a  franchise  within  the  county,  for  it  is  the  King's  suit,  in  which  a 
non  omittas  is  virtually  included.  2  Hale,  116.  But  before  the  late  statute  it  could  not  be  executed  out  of 
the  officer's  precinct,  unless  specially  directed  to  him.  2  Haw.  c.  13,  s.  30;  and  supra,  note  {p).  After  tiie 
arrest  he  must  bring  the  party  to  gaol,  or  to  the  magistrate,  according  to  the  import  of  the  warrant.  2  Hale, 
113,  and  supra,  595,  note  (i).  But  if  the  I'me  be  unseasonable,  or  if  there  be  danger  of  rescue,  or  if  the 
party  be  sick,  and  not  able  at  the  present  to  be  brought  before  a  justice,  the  constable  may  secure  him  till 
the  next  day,  or  till  such  time  as  may,  under  the  circumstances,  be  seasonable.  2  Ed.  4,  9  &  10;  and  2 
Hale,  120.  And  after  he  has  brought  him  before  the  justice,  the  party  is  still  in  his  custody  until  the  justice 
discharge  or  bail  him,  or  till  he  be  actually  committed.  40  H.  4,  7," a.;  and  2  Hale,  120. — Doors  can  in  no 
case  be  broken,  without  previous  nolijication  of  tlie  cause,  and  request  to  admit.  2  Haw.  c.  14,  s.  J;  2 
Hale,  116,  7;  Fosf.  320.  A  constable  may  justify  the  breaking  of  doors  on  a  warrant  to  arrest  for  felony; 
and  even  on  a  warrant  to  arrest  for  breach  of  the  peace,  an  officer  may  break  open  the  doors  of  the  party. 
Dalt.  c.  78;  1  Hale,  582;  2  Hale,  117;  2  Haw.  c.  14,  s.  3.  So  he  may,  under  a  warrant  of  a  justice  to  levy 
a  forfeiture  in  execution,  on  any  stat.  which  gives  the  whole  or  any  part  of  tlie  forfeiture  to  the  King.  2 
Haw.  0.  14,  s.  5.  So  under  a  warrant  to  arrest  for  felony,  or  breach  of  the  peace,  the  officer  may  break  the 
doors  of  another  house.  2  Hale,  117;  5  Co.  R.  93;  Fost.  319.  But  if  the  felon  be  not  there,  he  is  a  tres- 
passer. Semaine's  Case,  ibid. — An  officer  may  lawfully  break  open  doors  after  proper  notice,  and  refusal, 
under  a  warrant  to  search  for  stolen  goods,  and  although  no  stolen  goods  be  found  there.  2  Hale,  157.  But 
it  is  there  said  that  the  owner  is  justified,  or  otherwise,  according  to  the  event;  and  sec  Bosiock  v.  Saunders, 
Bl.  912;  S.  C.  3  Wils.  434.  This,  however,  seems  to  have  been  overruled  in  the  case  of  Cooper  v.  Booth,  3 
Esp.  C.  135;  and  vide  infra,  600.  Where  one  known  to  have  committed  treason  or  felony,  or  to  have  given 
a  grievous  wound,  is  pursued,  even  by  a  private  person,  wit/tout  warrant,  he  may  break  open  doors  to  take 
the  offender;  but  it  seems  that  no  one  would  be  justified  in  doing  this  without  a  warrant,  on  mere  suspicion. 
See  2  Haw.  c.  17,  s.  7,  and  the  authorities  there  cited;  Fost.  321;  1  Hale,  582.  A  demand  of  admission  is 
necessary  in  execution  of  process  for  a  misdemeanor.  Launock  v.  Brown,  2  B.  &  A.  592.  Doors  may  be 
broken  after  notification,  in  order  to  arrest  on  the  Speaker's  warrant,  for  a  contempt  of  the  House  of  Com- 
mons. Burdeit  v.  Abbott,  5  Dow,  165;  14  East,  1;  4  Taunt.  401.  A  sheriff  in  executing  civil  process 
against  the  person  of  A.  B.  is  justified  or  not  in  entering  the  house  of  a  stranger  to  take  A.  B.,  according  to 
the  event.  Johnson  v.  Leigh,^  6  Taunt.  246.  It  seems  that  in  the  execution  of  civil  mesne  process  the  officer 
is  justified  in  breaking  an  inner  door,  though  the  defendant  be  not  there  at  the  time;  but  a  previous  demand 
of  admittance  is  necessary.  Ratcliffe  v.  Burton,  3  B.  tfe  P,  22.3.  It  is  necessary  to  show  that  such  a  break- 
ing was  necessary  before  a  resort  is  had  to  violence.  Ibid.;  and  see  White  v.  Wiltshire,  Palmer,  54.  So  no 
demand  of  a  warrant  is  necessary  where  overseers  distraining  under  a  poor's  rate,  sell  within  four  dr.ys  goods 
in  possession  of  the  bailiffs  of  a  landlord  under  a  distress  for  rent.  Whitby  v.  Robert,  M.  &  Y.  107;  Kay  v. 
Grover,^  7  Bing.  312.  Or  in  case  of  an  excessive  distress  for  a  poor's  rate.  Sturch  v.  Clark,^  4  B.  &.  Ad.  113. 
It  is  stated  to  have  been  held  that  a  constable  who  acts  without  warrant,  and  not  upon  the  view,  is  not  within 
the  statute.  Bullinger  v.  Ferris,  1  M.  &  VV.  630,  cor.  Lord  Abinger,  qu.  It  seems  to  be  a  general  rule 
applicable  to  all  such  enactments,  that  they  enure  to  the  protection  of  a  party  who  acted  under  an  honest 
bona  fide  belief  that  he  was  acting  in  execution  of  powers  conferred  upon  liim,  although  he  may  have  mis- 
taken the  extent  of  that  power,  or  have  exceeded  it,  or  failed  to  com[)ly  with  the  directions  of  the  statute. 
Smith  V.  Shaw,'''  10  B.  «fc  C.  284,  and  see  Daniel  v.  Wilson,  5  T.  R.  1.  Wiiere  a  landlord  apprehended  his  late 
tenant  for  lopping  trees  under  a  supposed  custom,  and  gave  him  in  custody  for  an  alleged  offence  against  the 
Malicious  Trespass  Act  (7  &  8  G.  4,  c.  30),  it  was  held  that  a  month's  notice  of  action  was  necessary  if  he  acted 
under  the  bona  fide  belief  that  he  was  acting  under  the  statute.  Beechy  v.  Sides,''  9  B.  &,  C.  806;  Reed  v. 
Cowmeadow,'^  6  A.  &  E.  661;  see  also  Cooke  v.  Clarke,''  10  Bing.  19;  Wells  v.  Ody,  2  C.  M.  .t  R.  128, 
Where  the  justices  granting  a  warrant  for  a  poor's  rate,  cautioned  the  officer  not  to  take  goods  under  a  dis- 
tress for  rent,  which  notwithstanding  was  done  by  him;  held,  in  an  action  for  trespass  by  the  landlord,  that 
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*It  is  said  that  if  the  defendant  act  in  obedience  to  the  warrant  he  is 
under  the  protection  of  the  statute,  not  only  where  the  magistrate  wants 
*598  jurisdiction  *over  the  subject-matter,  but  also  where  the  warrant  itself  is 
illegal  (1).  For  the  policy  on  which  this  clause  of  the  Act  was  founded 
requires  that  an  officer  who  really  acts  in  obedience  to  the  warrant  of  a 
magistrate,  shall  be  protected  (r),  and  he  is  not  to  judge  of  the  legality  of 
the  warrant.  A  warrant  recited  a  complaint  upon  oath,  that  a  quantity  of 
sugar  had  been  stolen  from  a  ship  in  the  Thames,  and  that  there  was  just 
cause  to  suspect  that  the  same  goods  were  knowingly  concealed  or  depo- 
sited in  the  premises  occupied  by  Price  &  Co.  (the  plaintiffs),  and  then 
directed  the  defendants  to  search  for  and  secure  the  said  goods.  The  de- 
fendants under  this  warrant  seized  a  quantity  of  sugar  which  they  found 
on  the  premises  of  the  plaintiffs,  but  which  turned  out  to  be  the  property  of 
the  plaintiffs.  The  Court  held  that  this  seizure  was  made  in  obedience  to 
the  warrant,  for  the  defendants  had  executed  it  in  the  only  way  in  which 
it  was  capable  of  being  executed,  that  is,  by  making  it  attach  on  all  goods 
which  fell  within  the  description  contained  in  it ;  they  had  acted  with  as 
much  precision  in  the  execution  of  the  warrant  as  the  magistrates  had  done 
in  the  granting  of  it  (s). 

Where  the  defendant  has  acted  in  obedience  to  such  a  warrant,  it  is  in- 
cumbent on  the  plaintiff  to  prove  (t)  that  a  demand  has  been  made,  or  left 
at  the  usual  place  of  the  defendant's  abode,  by  himself  or  his  attorney,  in 
writing  (u),  signed  by  the  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant  (v).  A  written  demand  signed  by  the  attorney  is 
sufficient  (x). 

The  defendant  may  answer  such  proof  by  evidence  that  he  did  grant  the 
plaintiff  a  perusal  and  copy  of  the  warrant  within  the  six  days  prescribed 
by  the  statute,  or  even  at  a  subsequent  time,  provided  it  were  before  the 
commencement  of  the  action  (y),  and  will  then  be  entitled  to  a  verdict,  not- 
withstanding any  defect  of  jurisdiction  in  the  magistrate  (r). 

the  justice  having  jurisdiction,  and  being  compellable  to  issue  the  warrant,  the  officer  was  not  within  sec. 
6  of  the  24  Geo.  2,  c.  44,  although  there  had  been  no  demand  of  perusal  and  copy  of  the  warrant.  This 
section  was  intended  to  protect  officers,  where  the  magistrate  issuing  the  warrant,  would  have  been  liable  in 
case  the  officer  had  acted  strictly  pursuant  to  it.  Ka7j  v.  Grover,^  7  Bing.  312,  and  5  M.  tfe  P.  140;  and  see 
Parton  v.  Williams  ^  .3  B.  &  A.  330,  and  Crozier  v.  Ciindy,^  6  B.  &  C.  232. 

(r)  See  the  observations  of  the  Court,  2  B.  &  P.  161,  Price  v.  Messenger;  but  qu.  whether  the  officer  would 
be  protected  where  he  was  directed  by  the  warrant  to  do  that  which  was  manifestly  illegal.  See  the  obser- 
vations of  Eyre,  C.  J„  2  Wils.  291;  and  4  Bl.  Comm.  2.91.  The  words  of  the  statute  are,  notwithstanding 
any  defect  in  jurisdiction  in  any  such  justice.  See  Lord  Eldon's  observations,  2  B.  ifc  P.  161.  If  a  magis- 
trate by  his  warrant  direct  it  to  be  executed  in  G.,the  constable  is  justified  in  executing  it  there,  though  the 
place  be  beyond  the  magistrate's  jurisdiction;  per  Lord  Ellenborough,  5  East,  237. 

(s)  Price  v.  Messenger  Sf  others,  2  B.  &-  P.  158. 

(<)  Such  proof  is  usually  given  as  part  of  the  plaintiff's  original  case;  but  it  seems  to  be  competent  to  him 
to  rely  on  proof  of  the  trespass  in  the  first  instance,  and  to  prove  the  demand  in  reply.  See  Price  v.  Messen- 
ger, 3  Esp.  C.  96.  Where  the  defendant  justified  as  under  a  distress  for  a  poor's  rate,  and  the  question  was 
merely  in  respect  of  parochiality;  it  was  held  that  the  defendant,  admitting  the  demand  of  a  copy  of  the 
warrant,  was  entitled  to  begin.     Burrel  v.  Nicholson,  1  M.  &  R.  304. 

(u)  As  to  proof  of  the  service  of  the  notice,  vide  supra,  581. 

(b)  By  the  stat.  22  G.  2,  c.  44,  s.  5.  (x)  Jory  v.  Orchard,  2  B.  &  P.  39. 

(y)  Jones  v.  Vaughan,  5  East,  448. 

(z)  If  the  magistrate  be  joined,  and  a  verdict  be  given  against  him,  then  by  the  stat.  22  G.  2,  c.  44,  9.  6, 
the  plaintiff  shall  recover  his  costs  against  him,  to  be  taxed  in  such  a  manner  as  to  include  the  costs  which 
the  plaintiff  is  liable  to  pay  to  the  defendant,  for  whom  the  verdict  is  so  found. 

(1)  [In  Pennsylvania,  if  a  constable  has  pursued  his  warrant,  he  can  be  affected  by  want  of  jurisdiction  in 
the  magistrate  only  when  he  is  sued  alone,  having,  after  a  proper  demand,  refused  to  furnish  a  copy  of  the 
warrant  for  six  days:  But  when  he  is  jointly  sued  with  the  magistrate,  whether  after  demand  and  refusal  or 
not,  and  has  pursued  his  warrant,  he  is  entitled  to  an  acquittal.    Jones  v.  Hughes,  5  Serg.  &  Rawle,  302.] 
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If  the  officer  fail  to  bring  himself  within  the  protection  of  the  statute,  he 
stands  in  the  same  situation  as  at  common  law  ;  and  the  rule  seems  to  be 
tliat  the  officer  is  justified  in  executing  a  warrant,  legal  in  itself,  granted  by 
one  who  had  a  general  jurisdiction  over  the  subject-matter,  altliough  it  was 
erroneously  or  corruptly  granted  in  the  particular  case  (a).  It  would  mani- 
festly *be  unjust,  that  a  mere  ministerial  officer,  who  was  bound  at  his  peril  *599 
to  execute  the  process,  should  suffer  for  doing  what  he  supposed  to  be  per- 
fectly legal  in  the  execution  of  a  warrant  apparently  valid,  and  which  was 
rendered  illegal  by  facts  not  within  his  knowledge.  '  But  it  is  a  general 
principle  of  law,  that  where  courts  of  justice  assiime  a  jurisdiction  which 
they  do  not  possess,  an  action  of  trespass  lies  against  the  officer  who 
executes  process,  because  the  whole  proceeding  was  coram  non  judice; 
and  where  there  is  no  jurisdiction  there  is  no  Judge,  and  the  proceeding  is 
as  nothing  ib)  (1).  And  therefore  where  a  justice  on  a  conviction  on  the 
Game  Laws  issued  a  warrant  of  commitment  to  prison,  without  first  endea- 
vouring to  levy  the  penalty  on  the  goods  of  the  party  convicted,  it  was  held 
that  the  constable  who  had  executed  the  warrant  was  justified,  although 
the  justice  was  a  trespasser  (c).  So  if  a  justice  were  maliciously  to  grant 
a  warrant  of  commitment  for  felony,  without  information  on  oatli  [d)  (2), 
But  it  was  held,  that  if  a  justice  had  no  authority  to  apprehend  a  party  in 
respect  of  the  matter  specified  in  lae  warrant,  but  only  to  issue  a  summons, 
then  there  being  no  pretence  for  the  jurisdiction,  the  warrant  would  be  no 
justification  to  the  officer  (e).  So  if  it  appear  on  the  face  of  the  warrant 
that  [heoffeyice'xs  one  over  which  the  justice  of  peace  had  no  jurisdiction  (/). 
So  if  he  issue  a  warrant  to  bring  the  party  before  him,  at  a  place  out  of 
the  county  for  which  he  is  a  justice  {g).  So  if  the  warrant  on  the  face  of 
it  be  void  and  illegal  for  uncertainty;  as,  if  it  be  a  general  warrant  to  appre- 
hend all  persons  suspected  of  a  particular  otfence,  without  naming  any;  for 
it  is  the  duty  of  a  magistrate,  and  not  of  the  officer,  whose  duty  is  minis- 
terial, to  judge  of  the  grounds  of  suspicion;  and  whether  a  particular  person 
be  guilty  or  not,  is  a  fact  to  be  decided  on  a  subseqnent  trial  [h).  So  a 
churchwarden  or  overseer  is  a  trespasser  in  executing  a  warrant  of  distress 

(a)  2  Haw.  c.  13,  s.  11.  Terry  v.  Huntington,  Hardr.  484;  Bac.  Ab.  tit.  Constable,  D.  Hill  v.  Bateman, 
Sir.  710.  [Paul  v.  Vankirk,  6  Binney,  124;  Warner  v.  Shed,  10  Johns.  138;  Haskell  v.  Sumner,  1  Pick.  459; 
Yelv.  42  a.  note.]  The  contrary  has  been  asserted,  and  the  case  10  H.  7,  17,  has  been  much  relied  on  as  an 
authority  for  the  assertion.  Tiicre  it  was  lield  that  one  who  by  the  order  of  a  bisliop  arrested  anotiier  for 
saying  that  he  was  not  bound  to  pay  tithes,  was  a  trespasser,  as  it  could  not  be  justified  by  the  stat.  2  Hen. 
4,  c.  15,  which  authorizes  bishops  to  arrest  for  heresy.  The  answer  is,  that  there  the  order  itself  was  mani- 
festly illegal;  besides,  it  was  not  in  writing.     See  2  Haw.  c.  13,  s.  11. 

(b)  P.  C.  in  Perkin  v.  Proctor  and  another,  2  Wils.  384;  case  of  the  Marshalsea,  10  Rep.  76,  a.  b.  As 
where  a  rate  is  unduly  made,  the  warrant  of  justices  will  not  excuse  the  churchwardens  of  the  poor,  who 
distrain  for  it.  JSicholls  v.  Walker  Sf  Carter,  Cro.  Car.  395.  Sec  Brown  v.  Compton,  8  T.  R.  422,  in  which 
the  case  of  Orby  v.  Hales,  1  Ld.  Ray.  3,  was  overruled.     But  see  p.  598,  note  (r). 

(c)  Hill  V.  Bateman,  Str.  710. 

(d)  Morgan  v.  Hughes,  2  T.  R.  225.  But  a  magistrate  may  grant  a  warrant  on  reasonable  suspicion, 
altliough  there  be  no  direct  charge  on  oath.     Elsee  v.  Smith^^  1  D.  &  R.  202. 

(c)  Shergold  v,  Holloway,  Str.  1002;  2  Sess.  C.  100.  So  if  a  justice  of  the  peace  make  a  warrant  to  arrest 
for  a  debt.     Moore  v.  James,  Willes,  122. 

(/)  Bac.  Ab.  tit.  Constable,  D.  14.     Hen.  8,  16.    Cromp.  147,  8,  9. 

ig)  Ibid. 

(A)  4  Bl.Comm.  291;  3  Burr.  1372;  1  Bl.  R.  562;  11  St.  Tr.  307,321;  Comm.  Jour.  22  &  25;  Ass.  1766; 
2  VVils. 

(1)  [See  Yelv.  42,  a.  note  (1),  and  cases  there  collected.  Keilw.  106.  Sandford,  v.  Nichol  Sf  al.,  13  Mass. 
Rep.  286.  Pearce  v.  Atwood,  ibid.  324.  Hoit  v.  Hook,  14  Mass.  Rep.  210.  Cable  v.  Cooper,  15  Johns.  152. 
Butler  V.  Potter,  17  ib.  145.     Conner  v.  Commonwealth,  1  Binney,  38.] 

(2)  [But  the  officer  may  justify  under  a  warrant,  which  is  regular  on  the  face  of  it,  without  showing  that  it 
was  founded  on  a  complaint  under  oath.    Sanford  v.  Nichols  Sf  al.,  13  Mass.  Rep.  286.] 
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under  a  rate  illegally  made,  as  in  an  extra-parochial  place,  for  there  was 
no  jnrisdiction  (/). 

It  has  been  laid  down  by  Lord  Hale  {j),  that  ahiiongh  an  officer  who 
under  the  warrant  of  a  justice  of  the  peace  breaks  open  doors  to  search  for 
stolen  goods,  is  justified,  although  none  be  eventually  found,  yet  that  the 
owner  is  justified  or  not,  according  to  the  event;  and  in  Bostock  v.  Saun- 
ders, {k),  on  similar  grounds,  it  was  held  that  an  excise  officer  was  Uable 
*600  i"  trespass  for  ^breaking  and  entering  the  plaintiff''s  house  under  a  warrant 
of  conunissioners,  granted  upon  his  own  information,  to  search  for  tea  sus- 
pected to  have  been  concealed  there  (/),  none  having  in  fact  been  found. 
But  in  a  subsequent  and  similar  case  (?;i)  it  was  held  that  since  the  warrant 
was  granted  upon  the  judgment  Df  the  commissioners,  warranted  by  oath, 
the  action  was  not  maintainable.  The  commissioners  had  authority  to 
issue  the  warrant;  it  was  legal  when  it  was  issued,  and  when  it  was  execu- 
ted; and  (Ld,  Mansfield  observed)  it  would  be  a  solecism  to  say  that  the 
legal  execution  of  a  legal  warrant  could  be  a  trespass.  It  was  also  held, 
that  it  was  not  incumbent  on  the  defendant  to  prove  at  the  trial  that  he  had 
reasonable  or  probable  grounds  for  laying  the  information;  for  by  the  Act 
the  oath  of  the  officer  is  made  evidence  of  the  truth  of  the  fact;  and  the 
probability  of  the  suspicion  is  left  to  be  judged  of  by  the  magistrate. 

Where  an  officer  has  improperly  allowed  one  conmiitted  in  execution 
till  payment  of  a  fine  to  go  at  large,  he  may  afterwards  retake  hiui  (n). 

A  warrant  to  levy  rent  due  to  a  gas-light  company,  without  a  previous 
summons  and  hearing  by  the  magistrate,  is  illegal;  although  a  summons 
and  liearing  are  not  in  terms  required  by  the  Act;  and  the  party  suing  out 
the  warrant,  cannot  justify  under  it,  although  it  would  have  protected  the 
clerk  to  the  company  or  an  officer  (o). 
By  a  con-       IV.  A  constable  who  acts  without  a  warrant,  or  who  does  not  act  in 
sti ble,  &c.,  q|jq(^ [ence  to  the  warrant,  is,  it  has  been  held,  xvithin  the  protection  of  the 
war'lant.'^    8th  sect.  of  the  Stat.  24  G.  2,  c.  44  (;;);  and  the  words  in  the  stat.  21  J.  1, 
c.  12,  s.  5,  by  virtue  of  their  office,  apply  to  all  cases  where  the  party  in- 
tends to  act  in  the  character  of  a  constable,  although  ho  acts  improperly,  for 
where  he  really  acts  in  the  course  of  his  office  he  wants  no  protection  from 
the  statute  {q).     And  therefore,  if  a  constable  of  his  own  authority,  and 

(t)  Nicholls  V.  Walker,  2  Roll.  Ab.  560;  2  Hale,  119;  Cro.  Car.  394.     Vide  supra,  598,  note  (/•)• 

(j  )  2  Hale,  150.  (k)  2  Bl.  R.  912,  and  3  Wils.  434. 

(/)  Under  llic  stat.  10  G.  1,  c.  10,  s.  13,  which  enacts,  that  in  case  any  officer,  &,c.  shall  suspect  any  tea, 
<fcc.  to  be  concealed,  with  intent  to  defraud,  &c.,  on  oath  made  to  the  commissioners,  &c.  setting  forth  the 
j^roiinds  of  his  suspicion,  it  shall  be  lawful  for  them  to  authorize  the  officer  to  enter  such  house,  «&c.  See 
also  as  to  warrants  to  search  for  stolen  goods,  the  statute  22  G,  3,  c.  58. 

(m)  Cooper  v.  Booth,  3  Esp.  C.  135.  (n)  Bult  v.  Jones,^  1  Gow.  99,  cor,  Dallas,  C.  J. 

(o)  Painter  v.  Liv.  Gas  Light  Comp.,  3  Ad.  &  Ell.  433;  and  see  Webb  v.  Batchelour,  1  Vent.  273;  Free- 
man, 39G,  407,  457,  488.     R.v.  Benn,  Vent.  273.     Harper  v.  Carr,  7  T.  R.  275. 

(»)  As  where  a  constable,  acting  under  a  warrant  to  seize  the  goods  of  A.,  seizes  those  of  B.,  the  action 
must  be  brought  within  six  months.  Parton  v.  Williams,^  3  B.  &  A.  330,  overruling  the  case  of  Postlc- 
tliw'iilev.  Gibson  S{  another,  3  Esp.  C.  22G.  And  see  Theobald  v.  Crichmore,  1  B.  A.  227;  infra,  note  {q). 
And  Smith  v.  Wiltshire,  5  Moore,  322;  where  constables  under  a  warrant  to  seize  black,  seized  coloured 
kerseymere  cloths. 

(q)  Per  Abbott,  L.C.  J.3  2  Starkie's  C.  445;  and  see  Alcock  v.  Andrews,  2  Esp.  C.  541;  where  Ld.  Kenyon 
observed,  that  where  a  man  doing  an  act  within  the  limits  of  his  official  authority,  exercises  that  authority 
improperly,  or  abuses  the  discretion  placed  in  him,  to  such  cases  the  statute  extends.  And  see  Theobald  v. 
Crichmore,  1  B.  &  A.  227;  where  a  constable,  who  had  broke  into  a  house  to  levy  a  church-rate,  granted 
under  the  stat.  53  Geo.  3,  c.  127,  was  held  to  be  within  the  12th  section,  which  requires  an  action  for  any- 
thing done  in  pursuance  of  the  Act  to  be  brought  within  three  months;  and  Ld.  Ellenborough  observed,  that 
the  object  of  the  clause  was  clearly  to  protect  persons  acting  illegiilly,  but  in  supposed  pursuance  of  the  statute, 
with  a  Ijonn  fide  intention  of  discharging  their  duly.  Where  watchmen  having  reasonable  ground  of  suspi- 
cion  that  a  felony  had  been  committed  by  the  plaintiff,  went  to  his  house  to  apprehend  bin),  but  beat  him,  and 
Used  more  violence  than  was  necessary,  it  was  licld  that  they  were  protected  by  a  clause  requiring  notice  pre- 
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without  *any  warrant,  and  wilhout  any  reasonable  or  probable  cause, 
arrest  a  person  on  a  charge  of  felony,  and  carry  him  before  a  magistrate, 
the  venue  must  be  laid  in  the  proper  county  (r);  and  he  cannot  without  a 
warrant  justify  an  arrest  for  a  breach  of  the  peace  which  is  not  committed 
within  his  own  view  (5),  unless  a  wound  has  been  given  which  is  likely  to 
occasion  death  (if);  but  it  is  a  justification  to  show  that  the  plaintilf  was 
committed  to  his  custody  on  a  legal  charge,  provided  he  acted  bond  fide 
and  without  collusion  [u).  If  there  be  no  evidence  of  collusion,  in  such  a 
case  he  is  in  point  of  law  entitled  to  a  verdict  {x).  It  seems,  however,  that 
a  constable  is  not  bound  to  act  on  a  charge  made  by  another,  in  respect  of 
an  offence  committed  in  the  absence  of  the  constable  (y).  And  if  a  reason- 
able charge  be  made,  it  is  a  good  defence  to  him  under  the  general  issue, 
although  he  afterwards,  and  on  further  inquiry,  discharges  the  accused 
without  taking  him  before  a  niagistrate  (r),  and  although  it  afterwards  turn 
out  that  the  charge  was  wholly  unfounded  («).  So  *although  no  specific  *602 
charge  be  made  to  the  constable,  yet  if  a  felony  has  been  committed,  and 

viously  to  an  action  for  anything^  done  under  tlie  statute.  Bulter  v.  Ford,  1  C.  &  M.  662;  3  Tyr.  677.  Reason, 
ablenoss  of  belief  is  a  question  for  the  jury.  Wedge  v.  Berkeley,^  6  A.  &  E.  663.  A  constable  who  acts  only 
under  colour  of  his  otHce,  or  to  discharge  an  old  grudge,  is  not  entitled  to  notice.  Wedge  v.  Berkeley,^  6 
A.  &E.667.  ^ 

(j)  Under  the  st;it.  21  Jac.  1,  c.  12,  s.  5.     S'raight  v.  Gee  Sf  Carver,^  2  Starkie's  C.  445. 

(s)  Coupey  v.  Henley  Sf  others,  2  Esp.C.  540;  2  Haw.  c.  13,  s.  8.  Where  an  affray  takes  place  in  the  pre- 
sence of  a  constable,  he  may  either  keep  the  parties  in  custody  until  tlie  fray  be  over,  or  carry  them  imme- 
diately before  a  magistrate.  Churchill  v.  Matthews,  2  Sol.  N.  P.  911.  If  any  one  stand  in  the  way  of  a  con- 
stable  to  hinder  him  from  preventing  a  breach  of  the  peace,  the  constable  is  justified  in  taking  him  into 
custody,  but  not  in  striking  him.  Levy  v.  Edwards,^  1  C.  &,  P.  40.  And  see  White  v.  Edmunds,  Peake's 
C.  89,  and  infra.  Where  a  party  read  a  notice  in  church  during  an  interval  when  no  part  of  the  church 
service  was  going  on,  it  was  held  that  though  a  constable  was  justified  in  removing  or  detaining  him  till  the 
churcli  service  was  over,  he  could  not  afterwards  detain  him  to  carry  him  before  a  magistrate.     See  1  W. 

6  M.  c.  18,  s.  18.  Williams  v.  Glenister,-^  2  B.  &,  C.  699.  Using  loud  words  in  the  street,  though  disorderly, 
is  not  an  offence  which  warrants  a  peace  officer  in  taking  a  party  into  custody.  Hardy  v.  Murphy,  2  Esp. 
C.  294;  and  see  Booth  v.  Henley,^  2  C.  &,  P.  288.     A  police  officer  is  not  justified  under  10  Geo.  4,  c.  44,  s. 

7  (Police  Act),  in  laying  hold  of  and  removins:  a  person  in  a  crowd,  merely  because  he  was  conversing  with 
a  known  reputed  thief.  Stacker  v.  Carter,^  4  C.  &  P.  477.  The  London  Police  Act,  which  warrants  the 
apprehension  of  suspected  persons  or  reputed  thieves,  does  not  warrant  an  apprehension  on  mere  suspicion  of 
a  particular  felony.  Cowles  v.  Dunbar,'^  1  M.  &  M.  37.  A  watchman  cannot  justiiy  collaring  a  person 
who  was  turning  against  the  wall  of  a  public  street  for  a  particular  occasion,  to  prevent  him  from  so  doing. 
Booth  V.  Henley,!^  2  C.  &  P.  288. 

(<)  Ibid. 

(u)  White  v.  Taylor  and  Simcoe,  4  Esp.  C.  80.  Hobbs  v.  Branscomb,  3  Camp.  420.  Cowles  v.  Dunbar^ 
1  M.  &  M.  37.  In  the  former  ease  the  defendant  Simcoe  had  made  a  malicious  charge  of  felony  against  the 
plaintiff  to  the  defendant  Taylor,  a  constable  at  the  watch-house,  who  committed  him  upon  it  to  the  Compter. 
On  an  action  of  trespass,  Taylor  was  acquitted,  and  Simcoe  found  guilty.  In  Isaacs  v.  Brand,^  2  Starkie's 
C.  167,  Lord  EUenborough  intimated  his  opinion  in  point  of  law,  that  a  charge  made  by  a  principal  thief,  on 
his  apprehension,  against  a  party  for  receiving  the  goods,  did  not  authorize  an  arrest  by  the  officer  without 
a  warrant;  but  it  was  left  to  t!ie  jury  to  say  whether  there  was  probable  cause.  In  Hdl  v.  Yates,^2  Moore, 
80,  where  a  constable  acted  under  the  statute  15  C.  2,  c.  2,  s  2,  which  authorizes  a  constable  to  arrest  per- 
sons whom  he  suspects  to  be  conveying  a  burthen  of  young  trees,  it  was  said  that  the  question  of  probable 
cause  was  for  the  Judges,  and  that  it  could  not  be  left  to  the  jury.  To  kill  an  officer  who  takes  another  into 
custody  on  a  mere  charge  and  without  warrant,  is  murder,  though  the  charge  does  not  specify  all  the  parti- 
culars necessary  to  constitute  felony.     R.  v.  Ford,  Russ.  &  Ry.  C  C.  L.  329. 

(x)  Per  Le  Blanc,  J.  in  White  v.  Taylor  and  Simcoe,  4  Esp.C.  80.  (y)  Ibid. 

(z)  M'Cloughan  v.  Clayton  and  another,  Lancaster  Summer  Assizes,  1816,  cor.  Bayley,  J.,'"  2  Starkie's  C. 
445;  and  1  Holt,  C.  478. 

(a)  White  v.  Taylor,  4  Esp.  C.  80.  M'Clovghan  v.  Clayton,  1  Holt.  C.  478.  In  Samuel  v.  Payne,  Doug. 
34.5,  Ld.  Mansfield  said,  "If  a  man  charge  another  with  felony,  and  require  an  officer  to  take  him  into  cus- 
tody, it  would  be  most  mischievous  if  the  officer  were  first  bound  to  try,  and  at  his  peril  exercise  his  judg- 
ment on  the  truth  of  the  charge.  He  that  makes  the  charge  should  alone  be  answerable."  In  that  case, 
after  a  search  warrant  granted,  no  goods  having  been  found,  the  defendant  who  first  made  the  charge,  and 
Payne  a  constable,  and  his  assistant,  arrested  the  plaintiff  on  a  Saturday,  he  was  detained  till  Monday,  and 
then  discharged,  after  an  examination  before  a  magistrate;  there  was  a  verdict  against  all  three;  but  the 
Court  afterwards  held  that  the  charge  was  a  sufficient  justification  to  the  constable  and  his  assistant,  and 
cited  Ward's  Cflse,  Clayton,  44,  pi.  76;  2  Hale's  P.  C.  84,  89,  91;  and  Haw.  b.  2,  c.  12,  s.  13. 
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information  of  the  felon^'-,  and  its  circumstances,  has  been  communicated 
to  the  constable,  but  no  specific  charge  is  made  against  any  one,  he  will  be 
justified  in  arresting  a  party  whom  he  suspects  to  have  committed  the 
felony,  but  who  turns  out  to  be  innocent,  provided  he  acted  bond  fide  in 
pursuit  of  a  supposed  felon  {h).  And  though  no  felony  has  in  fact  been 
committed,  nor  any  charge  made,  yet  if  a  constable  has  reasonable  grouud 
for  suspecting  that  another  has  committed  a  felony,  or  that  he  is  about  to 
commit  one,  he  may  detain  that  person  for  the  purpose  of  investigation  (c). 
But  he  is  bound  to  carry  such  person  before  a  justice  to  be  examined  as 
soon  as  he  reasonably  can  [d). 
^603  ^Although  one  who  acts  in  aid  of  a  constable  is  within  the  protection  of 
Venue.  the  Stat.  21  J.  1,  c.  12,  s.  5,  (e),  as  to  the  venue,  and  as  to  his  defence  under 
the  general  issue;  yet  one  who  is  the  prime  mover,  and  who  sets  the  con- 
stable in  motion,  by  making  a  complaint  and  charge  to  him,  is  not  within 
the  statute  (/);  and  where  there  is  a  doubt  whether  a  private  person  acted 

(b)  Ledwith  v.  Catchpole,  Cald.  281.  Smith  had  lost  linens;  Stevens  came  with  Smith  to  the  defendant,  a 
marshalman  to  the  Lord  Mayor,  and  Stevens  informed  the  defendant  Ihat  one  Madox  iiad  put  the  linens  into 
a  hackney  coach  at  a  public  house;  that  the  plaintiff  had  put  his  head  into  the  couch  there;  that  afterwards 
the  coach  stopped  at  another  house,  and  that  the  plaintiff  met  it  there.  Smith  suspecting  the  plaintiff  to 
have  been  concerned  in  the  theft,  took  the  defendant  on  a  Sunday  to  the  plaintiff  in  order  to  have  him  appre- 
hended, but  when  they  came,  neither  Smith  nor  any  other  person  cliarged  the  plaintiff  with  felony;  Smith 
said,  "I  have  lost  some  cloth,  but  I  do  not  say  it  was  he  wlio  stole  it;  I  know  nothing  of  that;  but  stolen  it 
was."  The  defendant  then  arrested  the  plaintiff,  who  was  discharged  the  next  day  by  the  magistrate.  The 
defendant  pleaded  the  general  issue,  and  the  plaintiff  had  a  verdict  for  20/.;  but  the  court  granted  a  new 
trial.  Lord  Mansfield  observed,  "the  first  question  is,  whetlier  a  felony  has  been  committed  or  not?  And 
then  the  fundamental  distinction  is,  that  if  a  felony  has  been  actually  committed,  a  private  person  may,  as 
well  as  a  peace  officer,  arrest;  if  not,  the  question  always  turns  upon  this,  was  the  arrest  bona  fide;  was  this 
act  done  fairly,  and  in  pursuit  of  an  offender,  or  by  design,  or  malice  and  ill-will?  Upon  a  highway  rob- 
bery being  committed,  an  alarm  spread,  and  particulars  circulated,  and  in  the  case  of  crimes  still  more 
serious,  upon  notice  given  to  all  the  sea-ports,  it  would  be  a  terrible  thing,  if,  under  probable  cause,  an  arrest 
could  not  be  made;  and  felons  are  usually  taken  up  upon  descriptions  in  advertisements.  Many  an  innocent 
man  has  been  and  may  be  taken  up  upon  such  suspicion;  but  the  mischief  and  inconvenience  to  the  public 
in  this  point  of  view  is  comparatively  nothing.  It  is  of  great  consequence  to  the  police  of  the  country;  I 
think  there  should  be  a  new  trial."  Note,  that  BuUer,  J.  doubted  whether  the  constable  was  justifiable,  since 
to  hold  that  he  was,  would  imply  that  he  was  to  some  purposes  a  judicial  officer,  which  he  said  was  going 
father  than  had  yet  been  adjudged  him:  tainen  qu.  for  to  a  certain  extent,  even  a  private  person  is  justified, 
or  not,  in  arresting,  according  to  the  particular  circumstances  of  suspicion  on  which  he  must  exercise  his 
discretion.  See  Haw.  b.  3,  c.  12,  s.  2;  and  4  Taunt.  31.  Secus,  in  case  of  misdemeanor.  Fox  v.  Gaunt,^  3 
B.  <fe  Ad.  798.  A  constable  arrests  B.,  a  respectable  person,  on  information  by  A.  that  B.  had  robbed  hira; 
in  confirmation  of  which  a  supposed  intercepted  letter  is  shown  him;  held,  that  it  was  properly  left  to  the 
jury  to  say  whether  the  circumstances  afforded  reasonable  ground  for  the  arrest,  and  whether  the  jury  in  his 
situation  would  have  so  acted.     Davis  v.  Russell,^  5  Bing.  SSi. 

(c)  WrigJd  V.  Court  and  others,^  4  B.  &  C.  596.  Davis  v,  Russell,^  5  Bing.  354.  A  plea  that  the  con- 
stable detained  the  plaintiff  for  three  days,  in  order  that  the  party  whose  goods  had  been  stolen  might  have 
an  opportunity  of  collecting  his  witnesses,  and  bringing  them  to  prove  the  felony,  was  held  to  be  bad  on 
demurrer.  And  the  Court  seem  to  have  been  of  opinion,  that  the  handcuffing  a  party  so  arrested,  could  not 
be  justified  without  showing  an  attempt  to  escape,  or  that  it  was  otherwise  necessary.     ''4  B.  &  C.  596. 

(d)  Beckwith  v.  Philby,'^  6  B.  &  C.  635.  Whether  the  constable  had  reasonable  cause  for  suspicion  was 
a  question  of  fact  for  the  jury;  per  Lord  Tenterden,  C.  J.  lb.  Watchmen  and  beadles  may  at  common  law 
arrest  and  detain  for  examination  persons  walking  in  tiie  streets  at  night,  whom  there  is  reasonable  ground 
to  suspect  of  felony,  although  there  be  no  proof  of  a  felony  having  been  committed.  Lawrence  v.  Hedger, 
3  Taunt.  14.  Watchmen  may  imprison  any  person  who  encourages  prisoners  in  their  custody  to  resist. 
White  v.  Edmonds,  Peake's  C.  89.  The  London  Police  Act,  3  G.  4,  c.  55,  s.  21,  which  authorizes  the  ap- 
prehension  of  suspected  persons,  applies  to  reputed  thieves  only,  and  not  to  persons  suspected  of  particular 
thefts.  Cowles  v.  Dunbar,  1  M.  &  M.  37.  Where,  under  the  21  J.  1,  c.  12,  s.  5,  two  of  the  defendants  in 
an  action  of  trespass  and  false  imprisonment,  being  constables  and  acting  in  aid  of  the  other  defendant, 
were  entitled  to  an  acquittal;  held,  that  the  plea  stating  them  to  be  acting  in  aid  of  the  other  defendant,  and 
not  he  in  aid  of  them,  the  protection  did  not  extend  to  him.    Bond  v.  Rust,^  2  C.  &  P.  342. 

(c)  Supra,  600. 

(/)  Mac  Clnughan  v.  Clayton,'^  1  Holt's  C.  478;  2  Starkie's  C.  445.  Because,  as  is  said,  the  person  who  puts 
the  constable  in  motion,  is  prima  facie  a  trespasser,  and  therefore  ought  to  allege  and  prove  the  truth  of  the 
suggestions  on  which  he  induced  the  constable  to  net.  And  though  two  of  the  defendants,  being  constables, 
are  within  the  statute,  and  entitled  to  an  acquittal  by  reason  of  a  wrong  venue,  another  defendant,  who  pleads 
that  the  other  defendants,  as  constables,  acted  in  his  aid,  not  being  a  constable,  is  not  entitled  to  an  acquittal, 
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as  the  prime  mover,  or  merely  acted  in  aid  of  the  constable  who  undertook 
to  act  as  of  his  own  authority,  is  a  question  of  fact  for  the  jury  (g).     A  pri-  Defence  by 
vate  person  may,  as  well  as  a  constable,  justify  the  arrest  of  one  actually'^  pnvate 
guilty  of  treason  or  felony  (A),  or  who  has  given  a  wound  likely  to  prove  ^Ythou't 
mortal.     A  defendant  cannot  justify  in  aid  of  an  officer  who  had  himself  no  warrant. 
authority  to  do  the  act  (i). 

If  a  felony  has  been  committed,  although  not  by  the  party  arrested,  a 
private  person  may  justify  the  arrest,  if  he  acted  hondjidc  upon  fair  and 
sufficient  grounds  of  suspicion  {k)\  such  a  defence  must,  however,  be  spe- 
cially pleaded  (/).  Where  no  treason  or  felony  has  been  committed,  or 
dangerous  wound  given  by  any  one,  it  seems  that  a  private  person  cannot 
at  *common  law  justify  an  arrest  upon  suspicion  (m);  except,  indeed,  where  *604 
the  hue  and  cry  has  been  raised,  and  there  is  no  reason  to  suppose  that  it 
is  groundless  (?i).  A  private  person  cannot  arrest  for  any  offence  inferior 
to  felony,  not  committed  within  his  view  (o);  but  if  an  affray  be  committed 
in  his  presence,  he  may  stay  the  affrayers  till  the  heat  be  over,  and  then 
deliver  them  to  the  constable  {jj),  and  also  stop  those  who  are  going  to  join 

as  acting  in  their  aid.  Bond  v.  Rust,^  2  C.  &  P.  342.  A.  being  robbed,  suspects  B.  and  delivers  him  in 
charge  to  a  constable  present;  trespass  is  maintainable  against  A.  Stonehouse  v.  Elliot,  6  T.  R.  315.  Where 
a  Stat,  authorized  a  constable  to  arrest  on  the  information  of  another,  but  the  defendant,  instead  of  merely 
giving  information  to  the  constable,  directe^  him  to  arrest,  it  was  held  that  he  acted  as  principal,  and  was 
not  entitled  to  notice,  although  he  acted  bona  fide.    Hopkins  v.  Crowe,^  4  A.  &  E.  774. 

(g)  Straight  v.  Gee  and  Carver,'^  2  Starkie's  C.  445;  where  it  was  so  left  to  the  jurj'  by  Abbot,  L.  C.  J. 
Bond  V.  Rust,  2  C.  &  P.  342.  Where  a  prosecutor  having  obtained  a  warrant  points  out  the  party  to  the 
constables,  he  acts  in  their  aid.    Nathan  v.  Cohen,  3  Camp.  257;  per  Ld.  Ellenborough. 

{h)  Haw.  b.  2,  c.  12,  s.  15.  It  is  there  said,  that  a  private  person  who  is  not  himself  induced  to  believe  that 
the  party  is  guilty,  would  not  be  justified  in  arresting  him  by  command  of  a  constable.  [See  Wakely  v.  Hart, 
6  Binney,  316.] 

(i)  A  constable  seizing  a  person  by  the  direction  of  a  custom-house  officer,  who  had  himself  no  power  to 
seize,  is  not  within  the  protection  of  the  Custom-house  Act.    Norton  v.  Miller,'^  2  Chitty,  140. 

(k)  See  Haw.  b.  2,  c.  12,  s.  8,  9, 10,&c.  where  a  number  of  justifying  causes  of  suspicion  are  enumerated, 
some  of  which  are  very  large  and  indefinite,  such  as  "Common  fame," — "Keeping  company^tfith  persons 
of  scandalous  reputation," — "Behaving  in  such  a  manner  as  to  betray  a  consciousness  of  guilt."  It  is  laid 
down  as  essential,  that  the  party  himself  who  arrests  must  be  induced  by  the  grounds  of  suspicion  to  believe 
the  party  arrested  to  be  guilty.  See  Lord  Mansfield's  observations  in  Ledmth  v.  Catchpole,  Cald.  291.  Whe- 
ther the  grounds  of  suspicion  are  sufficient  to  justify  the  party  so  arresting  seems  to  be  a  question  of  law. 
(Haw.  b.  2,  c.  12,  s.  18;  2  Inst.  52;  2  Hale,  78;  Finch,  340.  Mure  v.  Kay,  4  Taunt.  34.)  And  the  grounds 
must  be  set  forth  in  pleading  the  justification,  in  order  that  the  Court  may  judge  whether  the  suspicion  was 
reasonable  (Ibid.);  and  unless  the  plea  set  forth  the  causes  of  suspicion  with  certainty,  it  will  be  bad  on  de- 
murrer. Ibid.  The  plea  will  be  bad,  unless  it  show  a  felony  committed.  If  a  constable  join  in  a  plea  with 
one  who  gave  the  defendant  in  charge,  if  it  be  bad  for  one,  it  will  be  bad  for  both;  and  per  Best,  C.  J.,  there 
is  no  difference  between  seizing  a  man  and  ordering  him  to  be  seized.    Hedges  v.  Chapman,^  2  Bing.  523. 

(I)  See  the  last  note;  and  Mure  v.  Kay,  4  Taunt.  34. 

(m)  See  Lord  Mansfield's  observations  in  Ledwith  v.  Catchpole,  Cald.  291.  Lord  Tenterden's,  in  Beckwitk 
v.  Philby,^  6  B.  &  C.  635.  A  private  person,  without  warrant,  may  arrest,  1st,  If  there  be  a  felony  done; 
2dly,  if  the  party  arresting  has  probable  cause,  which  is  traversable;  3dly,  the  arrest  must  be  by  the  party 
suspecting.  Sir  Anthony  Ashley's  Case,  12  Co.  92.  In  trespass  and  false  imprisonment  upon  a  charge  of 
felony,  held  that  evidence  showing  that  the  defendant  had  reasonable  grounds  of  suspicion  was  admissible 
in  reduction  of  damages.    Chinn  v.  Morris,''  1  Ry.  &  M.  244. 

(n)  Haw.  b.  2,  c.  12,  s.  16.  The  Hue  and  Cry  is  the  pursuit  of  an  offender  from  town  to  town  till  he  be 
taken;  which  all  who  are  present  when  a  felony  is  committed,  or  dangerous  wound  given,  are  by  the  com- 
mon as  well  as  statute  law  bound  to  raise  against  the  ofTenders  who  escape,  on  pain  of  fine  and  imprison- 
ment. 3  Inst.  116,  7;  1  Hale,  588;  2  Hale,  99,  102;  Haw.  b.  2,  c.  12,  s.  5.  As  to  the  mode  of  raising  the 
Hue  and  Cry,  see  Haw.  b.  2,  c.  12,  s.  6.  But  in  the  case  of  Guppy  v.  Brittlehank,  5  Price,  525,  where  the 
defendant  pleaded  the  general  issue,  and  a  justification  that  the  plaintiff,  at  Ashborne  fair,  tendered  a  forged 
note  to  T.  M.,  and  that  the  plaintiff  had  probable  cause  to  suspect,  and  did  suspect,  that  the  plaintiff  had 
feloniously  uttered  the  note,  knowing  it  to  be  forged;  wherefore  the  defendant,  &c.,  and  verdict  thereon  for 
the  defendant,  the  Court  held  that  the  arrest,  though  without  warrant,  was  justifiable.  Suspicion  that  a 
party  has  on  a  former  occasion  committed  a  misdemeanor,  will  not  justify  a  private  person  in  apprehending 
him  without  a  warrant.    Fox  v.  Gaunt,^  3  B.  &  Ad.  798. 

(o)  But  sec  Guppy  v.  Brittlehank,  5  Price,  525,  supra. 

ip)  Haw.  b.  2,  c.  13,  s.  8.    [Phillips  v.  Trull,  1 1  Johns.  486.] 
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either  party  (q).  So  also  a  private  person  may  at  common  law  lawfully 
lay  liold  of  one  comiiiittiiig  treason  or  felony,  or  doing  any  act  which  would 
m;inif(!stly  endanger  the  life  of  another,  and  detain  him  till  it  may  reason- 
ably be  supposed  that  he  has  changed  his  purpose  (r);  or  may  justify  the 
breaking  into  the  house  of  another  for  the  purpose  of  preventing  him  from 
conuiiitting  felony  {s). 

KNOWLEDGE. 

See  tit.  Coin. — Forgery. — Negligence. — Notice. 

LANDLORD  AND  TENANT. 
See  Ejectment. — Use  and  Occupation. — Waste. 

LARCENY. 

Particulars     UpoN  an  indictment  for  larceny  (/)  it  is  necessary  to  prove,  in  ordinary' 
of  proof,     cases,  1st.  A  captio7ia\\d  asportation^  2dly.  Vfiih  o.  felonious  intention 
(A);  3d.  Of  the  goods  and  chattels  of  another,  as  described  in  the  nidict- 
ment.     And  where  there  has  been  a  bailment  of  the  goods  to  the  prisoner 
by  the  owner,  it  is  further  necessary  to  prove,  either,  1st,  a  felonious  intent 
on  the  part  of  the  prisoner,  in  procuring  the  delivery  to  him,  which  defeats 
*605     the  bailment,  *or  that  the  delivery  was  procured  by  force  or  ditress;  or, 
2dlv,  that  before  the  asportation  the  haihnent  had  been  determined  by  the 
tortious  act  of  the  bailee;  or,  3dly,  that  the  bailment  had  been  determined 
according  to  the  intention  of  the  parties. 
Caption  1st.  A  Caption  and  asportation;  the  latter  seems  necessarily  to  include 

andaspor-  the  former,  although  the  converse  is  not  true,  for  there  may  be  a  taking 
tation.  -j^jQ  ^[^g  possession  without  an  asportation  or  removal.  To  constitute  a 
caption,  the  property  must  have  been  taken  into  the  possession  of  the  pri- 
soner. Therefore,  where  the  prisoner  cut  the  girdle  of  another,  and  in  con- 
sequence the  purse  fell  to  the  ground,  but  was  not  otherwise  taken  posses- 
sion of  by  the  prisoner,  it  was  held  to  be  no  felony  {u),  but  a  momentary 
possession  is  sufficient  {v).  It  need  not  be  by  force  {x)\  and  it  is  not  purged 
by  a  re-delivery  (,y);  any  the  least  removal  is  sufficient  to  constitute  an  as- 
portation [z).  As  if  plate  be  taken  out  of  a  trunk  and  laid  beside  it  («); 
or  the  goods  be  removed  from  one  end  of  the  waggon  to  the  other  (6);  or 
an  ear-ring  be  forced  by  violence  from  the  ear,  and  fall  upon  the  hair  (c). 
or  a  bag  be  lifted  from  the  bottom  of  the  boot  of  a  coach,  though  not  taken 
out  [d).     Proof  that  the  skins  of  sheep  were  taken,  and  the  carcases  left,  is 

(9)  Ibld.li.l,c.  63.  (r)  Ibid.  b.  2,  c.  12, s.  19. 

(s)  Handcoch  v.  Baker,  2  B.  &  P.  260.  Tlie  defendant  in  that  case  had  broken  into  the  plaintiff's  house, 
to  prevent  him  from  committing  murder  on  his  wife;  Chambre,  J.  said,  it  is  lawful  for  a  private  person  to 
do  nnythinff  to  prevent  the  perpetration  of  a  felony. 

(J.)  See  the  different  definitions  of  larceny,  East's  P.  C.  533.  The  true  meaning  of  larceny  is,  "the  felo- 
nious taking-  the  goods  of  another,  witiiout  his  consent  and  against  his  will,  with  intent  to  convert  them  to 
the  use  of  the  taker."  Per  Grose,  J.,  in  delivering  the  opinion  of  the  Court.  Mammon's  Case,  Leach,  1089. 
Sec  '1th  Report  of  the  Criminal  Law  Commissioners. 

(u)  1  Haw.  c.  .54;  1  Hale's  P.  C.  532;  Dalt.  100;  Cromp.  34. 

(13)  R.  v.  Peat,  Leach,  367;  Hale,  533;  3  Inst.  69. 

(x)  East's  P.  C.  687.  iy)  3  Inst.  69;  Staun.  27;  1  Hale,  P.  C.  533. 

(2)  1  Haw.  c.  .33.  (a)  Kel.  31;  1  Hale,  P.  C.  508. 

(/>)  R.  v.  CorsUt,  Leach,  272;  S.  C.  East's  P.  C.  556. 

(c)  R.  V.  Lnpier,  Leach,  300;  1  Haw.  c.  33;  3  Inst.  108,  109;  2  Vent.  215;  7  Ass.  39;  1  Hale's  P.  C.  508; 
Dalis.  21;  Cromp.  30.     R.  v.  Simpson,  Kel.  31. 

(</)  R.  V.  Walsh,  Moody's  C.  C.  14. 

(A)  (A  person  who  is  deaf  and  dumb  is  liable  to  a  criminal  prosecution  for  larceny,  and  he  may  be  tried 
npon  an  indictment,  as  on  a  plea  of  not  guilty,  the  purport  being  explained  to  him  by  signs,  by  sofne  person 
sworn  to  interpret  the  indictment  as  it  shall  be  read  by  the  clerk.     Commonwealth  v.  Hill,  14  Mass.  R.  207.) 
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evidence  of  the  stealing  of  the  sheep  (e).  The  pnUing  of  wool  from  the  back 
of  a  lamb  is  a  sufficient  asporta'tion  (/).  Tliere  must,  however,  bean  actual 
and  cou)plete  removal  of  the  thing  from  the  place,  after  it  has  been  taken 
into  the  possession  of  the  prisoner.  And,  therefore,  the  setting  a  bale  of 
goods  on  one  end  without  removing  it  to  a  different  place,  is  not  an  aspor- 
tation {g)\  and  where  a  purse  taken  by  the  prisoner  from  the  pocket  of 
another,  remained  still  attached  by  a  string  to  keys  in  the  pocket,  it  was 
held  that  tjie  asportation  was  not  complete  (A);  and  so  it  was  held  where 
goods  remained  attached  by  a  string  to  part  of  the  shop  (/). 

A  caption  and  asportation  by  the  hand  of  one,  is  that  of  all  who  are  pre- 
sent aiding  and  abetting  (A;)  (A);  and  it  is  not  essential  to  prove  that  they 
were  done  immediately  and  directly  by  the  prisoner;  it  is  sufficient  to  show 
that  he  committed  the  act  by  means  of  an  innocent  instruuient  (/).  After  the 
goods  have  once  been  stolen  the  prisoner  is  guilty  of  a  fresh  felony  wherever 
he  carries  the  goods,  for  the  property  is  not  altered;  and  therelbre,  where 
*goods  are  stolen  in  one  county  and  carried  into  another,  the  prisoner  is  *606 
guilty  of  a  felony  in  the  latter  county  (B). 

2dly,  That  the  taking  wa.s  felonious. — It  is  the  peculiar  province  of  the  Fetonic6. 
jury  to  decide  upon  the  intention  of  the  prisoner  {ni).  The  question,  v/he- 
thera  particular  taking  was  felonious,  is  a  question  of  law  arising  princi- 
pally upon  the  intention  of  the  pr-soner,  as  found  by  the  jury.     The  felo- 
nious quality  consists  in  the  intention  of  the  prisoner  to  defraud  the  owner, 

(e)  R.  V.  Rawlins,  East's  P.  C.  6lt,  Upon  an  indictment  on  14  Geo.  2,  c.  6,  charging  the  partj  in  one 
count  with  stealing,  and  in  a  second  with  trilling  a  sheep,  with  intent  to  steal  the  whole  of  the  carcase,  it 
appearing  that  the  sheep  had  been  killed  with  intent  to  steal  the  fat,  held  that  the  prisoner  might  be  con- 
victed on  the  second  count;  but  that  there  being  no  evidence  of  any  removal  of  the  animal  whilst  living, 
the  first  count  could  not  be  supported.  Williams's  Case,  1  Ry.  &  M.  C.  107,  S.  P.  as  to  stealing  lambs, 
Loom's  Case,  ib.  160. 

if)  R.  V.  M'ntin,  Leach,  205.  (g)  R.  v.  Cherry,  East's  P.C.  556. 

(h)  R.  V.  Wilkinson,  1  Hale's  P.  C.  508;  East's  P.  C.  556. 

(0  Cherry's  Case,  East's  P.  C.  556.  FarrelVs  Case,  Leach's  C.  C.  L.  266;  East's  P.  C.  557.  Secus, 
where  a  mail-bag  was  lifted  from  the  bottom  of  the  boot  of  the  coach,  although  not  entirely  removed  from 
the  boot.     R.  v.  Walsh,  1  R.  &  M.  (C.  C.  L.) 

{k)  See  tit.  Acce:ssory. 

(/)  See  tit.  Accessory;  East's  P  C.  555;  1  Haw.  c.  33,  s.  8;  1  Hale's  P.  C.  507;  3  Ins.  108. 

(m)  East's  P.  C.  685;  Summ.  61 ;  1  Hale's  P.  C.  504.  Secreting  a  letter,  containing  bills,  with  the  inten- 
tion merely  of  cheating  the  revenue  of  the  postage,  is  not  within  the  52  Geo.  3,  c.  143,  s.  2;  Sharpens  Case,  1 
Ry.  &  M.  C.  125.  Where  the  prisoner  took  by  violence  from  a  gamekeeper  wires  and  a  pheasant,  which  he 
had  set,  and  which  the  latter  had  found  and  seized,  and  were  claimed  by  the  prisoner  as  his  own,  held  that  it 
was  for  the  jury  to  say,  whether  he  took  them  under  abonajide  impression  that  he  was  only  getting  back  his 
own  property,  however  he  might  be  liable  to  penalties  for  having  them  in  his  possession.  R.  v.  //«//,'  3  C.  & 
P.  409.  Where  the  jury  found  that  the  prisoner's  intention,  ab  initio,  was  to  get  goods  out  of  the  prosecutor's 
(a  tradesman)  possession,  u|)on  a  pretended  sale  for  cash,  and  then  clandestinely  to  remove  them,  and  convert 
them  to  his  own  use,  it  was  held  to  be  a  felonious  taking.  Campbell's  Case,  1  Ry.  &  M.  179.  So  where 
the  jury  found  that  the  prisoner  never  intended  to  pay  for  oxen  which  he  had  bargained  for  for  ready  money, 
and  the  owner  had  not  consented  to  their  being  taken  away.  Gilbert's  Case,  1  Ry.  &,  M.  185.  Pratt's  Case, 
ib.  250. 

(A)  (See  State  v.  Hardin,  2  Dev.  &  But.  407.     Morton  v.  The  People,  8  Cow.  137.) 

(B)  (A  foreigner  committing  larceny  abroad,  coming  inio  the  state  of  New  York,  and  bringing  the  stolen 
property  with  him,  may  be  indicted,  convicted,  and  punished  in  the  same  manner  as  if  the  larceny  had  been 
originally  committed  there.  People  v.  Burke,  11  VVend.  129.  But  see  People  v.  Gardner,  2  John.  R.  477. 
People  V.  Schenck,  ibid.  494.) 

(1)  [If  a  person  aid  and  abet  in  stealing  goods  in  one  county,  and  they  be  afterwards  carried  into  another, 
county  without  his  assi^itanec,  where  he  is  afterwards  concerned  in  the  possession  and  disposal  of  them,  he  is 
guilty  of  larceny  in  the  latter  county.     Commonwealth  v.  Dewitt,  10  Mass.  Rep.  154. 

It  is  held  in  North  Carolina  and  New  York,  that  stealing  property  in  another  state,  and  bringing  it  there 
is  not  there  punishable  as  larceny.  The  State  v.  Brown,  1  Hey.  160.  iSect/s,  in  Connecticut  and  Massachu- 
setts.  The  State  v.  Ellis,  3  Conn.  Rep.  186.  Commonwealth  v.  Cullens,  1  Mass.  Rep.  116.  And  a  person 
receiving  in  Massachusetts  goods  stolen  in  another  state,  knowing  them  to  be  stolen,  may  be  there  punished 
as  an  accessory  after  the  fact.     Commonwealth  v.  Andrews,  2  Mass.  Rep.  14.] 
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and  to  apply  the  thing  stolen  to  his  own  use  (n)  (A).  It  is  sufficient  if  the 
prisoner  intend  to  appropriate  the  value  of  the  chattel,  and  not  the  chattel 
itself,  to  his  own  use;  as  where  the  owner  of  goods  steals  them  from  his 
own  servant  or  bailee,  in  order  to  charge  him  with  the  amount  (o).  The 
intention  must  exist  at  the  time  of  the  taking,  and  no  subsequent  felonious 
intention  will  render  the  previous  taking  felonious;  as  where  goods  are  re- 
moved by  the  prisoner  during  a  fire,  with  intent  to  preserve  them  for  the 
owner,  and  he  afterwards  determines  to  appropriate  them  to  his  own  use 
(jo);  or  where  a  bailment  is  procured  without  any  felonious  intent  on  the 
part  of  the  bailee,  and  he  afterwards,  and  before  the  determination  of  the 
bailment,  converts  the  property  {q).  The  usual  indication  of  a  felonious 
intent  is  the  secrecy  and  privacy  with  which  the  act  is  done,  and  the  assert- 
ing a  dominion  over  the  property  by  the  prisoner,  or  the  actual  conversion 
of  it,  by  sale  or  otherwise,  to  his  own  use  (B).  On  the  other  hand,  the  in- 
ference of  a  felonious  intent  may  be  rebutted  by  evidence  to  prove,  that  the 
taking  was  in  joke;  was  by  mistake;  was  accidental;  that  the  goods  had 
been  lost  by  the  owner,  and  found  by  the  prisoner  (r)  (1). 
*607  *The  notoriety  and  openness  of  the  taking,  where  possession  has  not 
been  gained  by  force  or  by  stratagem  {s),  is  a  strong  circumstance  to  rebut 

(n)  See  the  case  of  R.  v.  Morjit  Sf  Conway,  cor.  Abbott,  J.  Maidstone  Lent  Assizes,  1810,  and  afterwards 
by  the  Judges.  It  was  there  held  that  the  taking  of  oats  by  a  servant,  with  intent  to  give  them  to  the  mas- 
ter's  horses,  from  the  granary  of  the  master,  by  means  of  a  false  key,  was  a  felony.  See  Burn's  J.  by  Chetw. 
vol.  3,  p.  76.  So  it  was  decided  by  Thompson,  C.  B.  that  tiie  taking  u  horse  by  stealth  from  the  stable  of  a 
prosecutor,  and  destroying  it  by  tlirowing  it  down  into  a  coal-pit,  in  order  to  defeat  a  prosecution  founded  on 
a  former  larceny  in  stealing  the  same  horse,  amounted  to  a  felony.  But  where  the  prisoner  took  the  horses 
of  the  prosecutor  with  intent  to  ride  them,  and  then  to  leave  them  without  returning  them,  it  was  held  to  be 
trespass  only.  Dissentiente  Grose,  and  dubitani.e  Ld.  Alvanley,  R.  v.  Strong  Sf  Phillips,  3  Burn,  177,23d 
edit.  Miners  employed  to  bring  ore  to  the  surface  are  paid  according  to  the  quantity  raised;  a  miner  remov- 
ing a  portion  from  another's  heap  to  his  own,  is  not  guilty  of  stealing  the  goods  of  the  owner  of  the  mine.  R. 
V.  Webb,  Moody's  C.  C.  431. 

(0)  7  Hen.  6.  f.  43. 

(p)  R.  V.  Leigh,  East's  P.  C.  694.     Mucklow's  Case,  1  Ry.  &  M.  160. 

(9)  Infra.  609;  East's  P.  C.  594,  837. 

(r)  But  even  in  this  case  the  taking  must  have  been  bona  fide,  and  not  under  a  mere  pretence  of  finding, 
although  the  property  has  been  deposited  in  an  unusual  place,  as  in  a  hay-mow  (2  East's  P.  C.  664;  I  Hale, 
506;  2  Hale,  507);  or  has  been  left  in  a  hackney-coach  by  mistake  {Lamb's  Case,  East's  P.  C.  664;  Wynnes^s 
Case,  ibid.;  Seares's  Case,  1  Leach,  215,  n.);  or  be  found  on  the  highway,  if  the  prisoner  knew  the  owner 
(R.  V.  Walters,  3  Burn's  J.  180,  23d  edit.);  or  be  taken  out  of  a  bureau  sent  to  be  repaired,  Cartwright  v. 
Green,  8  Ves.  405;  or  be  taken  from  a  seat  by  the  roadside.  Milburne's  Case,  1  Lewin's  C.  C.  251.  Where 
the  prisoner  at  first  opened  a  letter,  believing  it  intended  for  himself,  and  finding  it  to  contain  bills,  appro- 
priated  them  to  his  own  use,  held  not  to  amount  to  larceny,  the  party  not  having  any  animus  furandi  at 
the  time  he  received  it.     Mucklow's  Case,  1  Ry.  &-  M.  160. 

(s)  The  mere  doing  it  openly  and  by  force  does  not  excuse  from  felony.  Kel.  82;  2  Ray.  276;  2  Vent.  94; 
Kel.  83.  And  in  general,  the  taking  with  a  felonious  intention  without  lawful  consent,  by  means  of  any 
trick  or  stratagem,  amounts  to  felony.  As  where  a  tradesman  is  prevailed  on  to  bring  his  goods  to  an  ap- 
pointed place,  under  pretence  that  the  price  shall  be  paid;  and  having  been  prevailed  on  to  leave  them  there 
in  the  care  of  a  third  person,  the  prisoner  fraudulently  gets  them  from  that  person  without  paying  the  price. 
R.  v.  Campbell,  Moody's  C.  C   179;  and  see  R.  v.  Gilbert,  ib.  185;  R.  v.  Pratt,  ib.  250. 

(A)  (To  constitute  larceny  the  possession  must  be  acquired  animo  furandi.  The  People  \.  Anderson,  14 
John.  R.  294.  Larceny  may  be  committed  by  a  man  stealing  his  own  property  where  the  intent  is  to  charge 
another  with  the  value  of  it.  The  People  v.  Palmer,  10  Wend.  ]  65.  It  is  felony  for  a  man  who  elopes  with 
another's  wife  to  take  his  goods,  though  with  the  consent  and  at  the  solicitation  of  the  wife.  People  v. 
Schuyler,  6  Cow.  572.) 

(B)  (Where  a  shawl  was  dropped  in  an  exhibition  room,  and  picked  up  by  the  defendant,  placed  in  a  con- 
spicuous situation,  and  afterwards  appropriated  to  his  own  use  clandestinely,  it  was  held  that  he  was  not 
guilty  of  larceny.  Slate  v.  Roper,  3  Dev.  473.  So  where  the  defendant  found  a  pair  of  saddle-basjs  in  the 
common  highway,  on  which  there  were  no  marks  by  which  the  owner  could  be  identified,  it  was  held  not  to 
be  larceny,  the  felonious  intent  being  wanting.  Tyler  v.  The  People,  I  Breese,  277.  See  also  Porter  v.  The 
State,  Martin  &,  Yerger,  526.      Wright  v.  The  State,  5  Yerger,  154.     State  v.  Braden,  2  Penn.  R.  68.) 

(1)  [The  bona  fide  finder  of  lost  goods  cannot  be  held  guilty  of  larceny  by  any  subsequent  act  of  his,  in 
concealing  or  appropriating  them  to  liis  own  use.  The  People  v,  Anderson,  14  Johns.  294.  Sed  vide  2  Tyler, 
379,  The  State  V.  Jenkins.] 
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the  inference  of  a  felonious  intention  (/);  and  it  is  a  good  defence  to  show 
that  the  taking  was  bond  fide  under  process  of  law,  or  under  a  supposed 
claim  of  light,  however  unfounded  such  claim  may  be.  The  law  has  not 
deemed  it  to  be  so  necessary  to  provide  against  an  open  and  notorious 
invasion  of  property,  for  which  the  party  may  have  his  remedy  against  the 
known  trespasser  by  a  civil  action,  as  against  a  taking  accompanied  with 
secrecy,  or  effected  by  force  and  terror,  or  by  artifice.  It  is  a  question  of 
fact,  whether  the  goods  were  taken  bond  fide,  under  a  claim  of  right,  or 
with  a  roguish  and  felonious  intent  [u).  Where  the  taking  is  obtained  by 
fraud  or  stratagem,  it  may  amount  to  felony,  although  the  owner  consented 
to  the  act  in  ignorance  of  the  prisoner's  real  intention;  and  proof  ihat 
the  prisoner  obtained  possession  of  the  property  by  means  of  stratagem  and 
artifice  is  strong  evidence  of  the  felonious  intent.  It  is,  however,  to  be 
observed,  that  no  inteiuion  will  make  the  taking  felonious  where  the  owner 
intends  to  part  with  the  property  altogether  to  the  prisoner;  in  such  case 
the  party  is  liable  to  an  indictment  for  obtaining  the  property  by  false  pre- 
tences; and  this  seems  to  be  the  strong  test  of  distinction  between  a  larceny, 
and  an  obtaining  of  money  or  goods  by  false  pretence  {v).  If  by  means 
of  a  false  pretence  the  prosecutor  be  induced  to  part  with  the  temporary 
possession  only,  reserving  a  right  of  ownershsp,  the  prisoner,  provided  he 
intend  to  appro[)riate  the  properly  to  his  own  use,  is  guilty  of  felony  (A); 
but  if  the  owner  be  induced  by  the  artifice  to  part  with  his  whole  interest, 
without  any  reservation,  the  defendant  is  guilty  of  a  misdemeanor 
only  {lo). 

3.  The  proof  of  the  chattels  stolen  must  of  course  correspond  with  the  Ownership. 
descrif)tion  in  the  indictment  {x)  (B).   In  order  to  satisfy  the  allegation  thatP°*s^ssion. 
■^the  property  was  of  the  goods  and  chattels  of  the  person  specified,  it     *608 
must   be  proved,  either  that  that  person  was  the  owner  (1),  or  that  he 

(0  [The  State  v.  Smith,  2  Tyler,  272.]  It  may  be  (hat  the  taking  is  no  more  than  a  trespass,  and  the  cir- 
cumstances in  such  case  must  guide  the  judgment;  as,  where  a  man  takes  another's  property  openly  before 
him  or  others,  otherwise  than  by  apparent  robbery,  or  having  possessed  himself  of  them,  avows  the  fact  be- 
fore he  is  questioned.     1  Hale,  507;  East's  P.  C.  661.     See  R.  v.  Phillips  Sf  Strong,  2  East's  P.  C.  662. 

(m)  1  Hale,  507;  1  Haw.  c.  33,  s.  8;  Farr's  Case,  Kel.  43. 

(v)  And  therefore  where  the  servant  of  a  pawnbroker,  having  general  authority  to  act  in  his  master's 
business,  delivered  up  a  pledge  to  the  pawner  on  receiving  a  parcel  from  him,  which  he  su[iposcd  to  contain 
valuables  which  he  had  just  before  seen  in  the  pawner's  possession,  it  w.is  held  to  be  no  larceny,  for  the  party 
authorized  intended  to  transfer  the  entire  property.  R.  v.  Jackson,  Moody's  C.  C.  119.  Secus,  where  a  pri- 
soner obtains  from  a  servant  a  parcel,  by  falsely  pretending  to  be  the  person  to  whom  it  is  directed,  for  the 
servant  has  no  authority  to  part  with  it  but  to  the  right  person.  R.  v.  Longstreeth,  Moody's  C.  C.  137.  And 
see  R.  V.  Pratt,  Moody's  C.  C.  250. 

(w)  Supra,  606,  note  (m);  infra,  613. 

{x)  See  lit.  VariaiXce.  If  an  animal,  living  or  dead,  have  the  same  appellation,  and  it  makes  no  difference 
in  the  charge  whether  it  be  living  or  dead,  it  may  be  described  when  dead  by  the  appellation  given  it  whea 
living,  R,  V.  Puckering,  Moody's  C.  C.  242.  Upon  an  indictment  for  receiving  a  lamb,  knowmg,  &c.,  held 
that  it  was  immaterial  as  to  the  prisoner's  offence,  whether  the  lamb  was  alive  or  dead  at  the  time  of  receiv- 
ing.  Puckering^ s  Case,  1  Moody's  C.  C.  242.  The  stealing  parchment  records  of  the  Court  of  C.  P.  not 
relating  to  the  realty,  is  the  subject  of  larceny  to  the  value  of  the  parchment..  Walkerh  Case,  1  Ry.  &  M. 
155;  secus,  if  they  relate  to  the  realty.  See  R.  v.  Weslbeer,  Leach,  C.  C.  12.  Where  the  prisoner  being 
sent  to  the  post-office  received  a  letter  containing  the  halves  of  bank-notes,  which  he  embezzled;  held  that 
they  were  "  goods  and  chattels"  of  the  master.  R.  v.  Mead,^  4  C.  &  P.  535.  On  an  indictment  under  7  «S6 
8  Geo.  4,  c.  29,  s.  26,  for  stealing  one  "  sheep,"  it  appearing  to  have  been  under  a  year  old  or  a  lanibteg,  the 
variance  was  held  to  be  fatal,  the  Act  having  the  word  "lamb."  R.  v.  Birkett,"^  4  C.  &  P.  216.  A  set  of 
new  handkerchiefs,  in  a  piece,  may  be  described  as  so  many  handkerchiefs,  though  not  separated  from  each 
other.  R.  v.  Nibbs,  Moody's  C.  C.  25.  The  goods  of  a  ready-furnished  lodging  may  be  described  as  the 
lodger's.     R,  v.  Brunswicke,  lb.  25. 

(A)  (See  Slate  v.  Long,  1  Hayw.  154.) 

(B)  (See  Hooker  v.  Slate  of  Ohio,  4  Ohio  R.  350.) 

(1)  [Bees  aiTeferce  natures,  and  although  confined  in  the  top  of  a  tree  by  the  owner  of  the  tree,  yet  while 

>Eng.  Com.  Law  Reps.  xix.  514.     2jj.  xix.  351. 
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had  the  legal  custody  of  the  goods;  for  the  offence  of  larceny  includes  a 
trespass,  to  which  possession  is  essential  (5/)  (1),  and  therefore  unless  the 
person  whose  property  is  alleged  to  have  been  stolen  be  either  actually 
or  constructively  in  possession,  the  taking  cannot  amount  to  a  larceny. 
But  it  is  a  general  maxim,  that  the  ownership  of  goods  draws  after  it  the 
possession;  and,  therefore,  it  is  sufficient  to  prove  that  the  goods  are  the 
property  of  the  party  whose  goods  and  chattels  they  are  alleged  to  be  in 
the  indictment,  although  they  were  at  the  time  in  the  actual  possession  of 
some  other  person,  as  a  servant  or  agent;  and  so  it  is  sufficient  to  prove  that 
the  goods  were  in  the  legal  custody  of  the  person  alleged  to  be  the  owner 
in  the  indictment,  v/ho  has  the  actual  legal  custody  of  the  goods,  as  the 
agent  or  bailee  of  the  actual  owner.  For  such  possesson  atid  interest  are 
sufficient  against  a  wrong-doer  (z)  (2).  Where,  however,  the  prisoner 
himself  had  possession  of  the  goods  delivered  to  him  with  the  consent  of 
the  owner,  a  different  consideration,  as  will  presently  be  seen,  arises;  and 
the  question  will  be,  whether  the  prisoner  had  a  bare  charge  of  the  goods, 
the  possession  of  which  still  remained  in  the  owner,  or  he  had  acquired  a 
legal  possession  of  them  distinct  from  that  of  the  owner  (a). 

On  a  charge  of  stealing  bills  of  exchange,  against  one  employed  in  the 
Post-office,  it  is  not  necessary  to  prove  the  execution  or  making  of  the 
hi\\ib){A). 

Of  the  parti/ described  (c). — In  order  to  satisfy  the  allegation  that  the 

(y)  1  Haw.  c.  33;  Kel.  24;  Dalt.  3,  c.  101;  East's  P.C.554. 

(z)  See  Criminal  Pleadings.  A  box  belonging  to  a  benefit  club,  which  by  the  rules  was  to  be  deposited 
with  one  of  the  keys,  with  the  landlord,  was  held  to  be  properly  laid  as  the  property  of  the  landlord,  al- 
though he  had  no  key  at  the  time  of  its  being  stolen.  R.  v.  Wymer,^  4  C.  &.  P.  391;  and  see  R.  v.  Willis, 
Moody's  C.C.  375. 

(a)  Vide  infra,  610,  613.  And  see  CampbeWs  Case,  Leach,  942,  3d  edit.,  where  a  prisoner  decamped  with 
a  bank-note  delivered  to  him  by  his  landlady  that  he  might  change  it,  and  held  to  be  larcenv.  R.  v.  Parker, 
East's  P.  C.  671.  R.  V.  Nicholson  ^  others,  East's  P.  C.  690.  Adams's  Case,  Russel,  1060.  Walsh's  Case, 
4  Taunt.  258,284. 

(6)  R.  V.  Ellis,  Russ.  &  R.  C.  C.  L.  188. 

(c)  As  to  variance  in  the  description  of  the  property  or  owner,  see  Crim.  Plead.  2  cd.  193,  201-2.    Where 


they  remain  there  and  are  not  secured  in  a  hive,  they  are  not  the  subject  of  larceny.  Wallis  v.  Mease,  3  Bin. 
ney,  546.  A  mere  letter  is  not  a  subject  of  larceny.  Payne  v.  The  People,  6  Johns.  103.  Nor  anything  wiiich 
is  destitute  of  both  intrinsic  and  artificial  value.  The  Slate  v.  Bryant,  2  Car.  Law  Repos.  269.  Therefore  an 
indictment  was  quashed,  which  charged  the  defendant  with  stealing  "one  half  ten  shilling  bill,  of  the  currency 
of  the  State."  Ibid.  And  therefore,  on  an  indictment  for  stealing  a  bank-note,  it  must  be  proved  to  have  been 
genuine.  The  State  v.  Tillery,  1  Nolt  &  M'Cord,  9.  But  a  slave  is  the  property  of  his  master,  and  a  subject 
ofbirceny.  Brycev.  TAe -S/a/e,  2  Overton's  Rep.  254.  P/«mp<ora  v.  CooA-, 2  Marsh.  45.  The  State  y.  Hall,  I 
Taylor,  126.] 

(1)  [In  Pennsylvania  v.  Becomb  cf-  al.  Addison's  Rep.  386,  it  is  said  that  taking  deer-skins,  hung  up  in  the 
woods  at  an  Indian  hunting  camp,  may  be  larceny,  though  the  skins  were  not  in  the  possession  of  any  one  at 
the  time.] 

(21  [The  legal  possession  which  a  master  has  of  his  runavs^ay  slave  is  sufficient  to  warrant  an  indictment 
for  stealing  him  from  his  master,  after  he  has  run  away.  The  State  v.  Miles,  2  Nott&  M'Cord,  1.  The  State 
V.  Davis.  2  Car.  L.iw  Repos.  291.] 

(A)  (In  an  indictment  for  the  larceny  of  bank-notes,  it  is  not  indispensably  necessary  to  produce  the 
notes  upon  the  tri;il.  Moore  v.  Commonwealth,  2  Lei^h,  701.  Nor  is  it  necessary  to  prove  that  the  note  is 
a  genuine  one  and  of  some  value,  by  any  positive  evidence,  if  the  jury  shiill  be  satisfied  that  the  person  stole 
the  bank-note  and  afterwards  passed  it  away  as  a  genuine  note.  Cummings  v.  Commonwealth,  2  Virg.  Cas. 
128.  But  on  the  trial  of  an  indictment  for  stealing  foreign  bank  bills,  it  is  incumbent  upon  the  prosecutor  to 
produce  at  ler^^t  prima  facie  evidence  of  tlie  existence  of  such  banks  and  of  the  genuineness  of  the  bills.  The 
People  v.  Caryl,  12  Wend.  549.  As  to  bills  it  is  not  necessary  to  prove  by  positive  testimony  that  the  names 
suliscribed  to  them  were  in  the  hand-writing  of  the  officers  of  the  banks,  but  should  at  least  be  proved  by  a 
witness  fimiliar  v/ith  the  bills  tliat  he  believed  them  to  be  genuine;  evidence  of  the  same  character  and 
degree  should  be  given  which  on  indictments  for  forging  foreign  bills  is  usually  resorted  to,  to  prove  them 
counterfeit.  Il)id.  When  a  note  is  given,  payable  in  fiireign  coin,  the  value  of  each  coin  in  current  money 
must  be  averred  in  an  indictment  for  larceny,  and  under  such  averment,  evidence  of  the  value  may  be 
received.      United  Stales  \,  Hardyman,  13  Peters,  176.) 

'Eng.  Com.  Law  Reps.  xix.  436. 
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property  stolen  was  of  the  goods  and  chattels  of  ^.  B.  as  alleged  in  the 
indictment,  it  is  snfficient  to  show  that ./?.  B.  had  the  legal  custody  of  the 
property,  althongh  the  ownership  resided  in  another  (^)  (1);  as  where  the 
goods  are  stolen  Ironi  a  servant  m  the  absence  of  the  master.  For  every 
larceny  includes  a  ^trespass,  which  is  an  injury  to  the  possession;  and  there-  *609 
fore  it  seems  that  where  property  has  been  lost  by  the  owner  and  Ibund 
by  the  prisoner,  the  taking  cannot  be  felonious,  since  no  one  was  in  pos- 
session (e). 

In  Phipoe's  case  (/)  it  was  held  that  the  taking  was  not  felonious,  since 
the  note  liad  never  been  for  a  moment  in  the  peaceable  possession  of  the 
prosecutor.  But  it  is  a  general  rule  of  law,  that  the  right  of  property  draws 
after  it  the  possession  {g);  therefore  if  is  sufficient  to  prove  the  ownership, 
according  to  the  allegation  in  the  indictment,  although  the  alleged  owner 
never  had  the  actual  possession;  and  in  general  the  possession  of  an  agent 
is  the  possession  of  the  principal,  with  respect  to  third  persons,  even  although 
the  agent  or  bailee  be  not  responsible  to  the  principal  for  the  loss  of  the 
goods  (A).  But  as  between  the  owner  and  a  bailee,  the  possession  of  the 
latter  is  not  necessarily  the  possession  of  the  former,  as  will  afterwards  be 
seen.  It  is  a  consequence  from  the  general  principle,  that  a  joint-tenant, 
or  tenant  in  common,  cannot  be  guilty  of  larceny  in  respect  of  the  joint  pro- 
perty, since  he  has  aright  to  the  possession  {i).  So  where  the  wile  delivers 
possession  of  the  husband's  goods,  the  person  taking  them  upon  such  deli- 
very is  not  guilty  of  larceny,  since  she  has  an  interest  in  the  goods  {k);  but 
it  is  otherwise  where  the  goods  are  obtained  by  force  or  fraud  from  the 
wife  (/).  The  property  is  not  altered  by  a  tort;  and  therefore  if  B.  steal 
the  goods  of  >/i.,  and  C.  steal  the  same  from  B.,  the  property  still  remains 
in  A.,  and  may  be  so  described  (w).  So  if  B.  receive  goods  from  the  she- 
riff under  a  tortious  replevin  {n). 

Every  larceny  includes  a  trespass,  and  is  an  injury  against  the  possession  Bailment, 
of  the  owner;  and  therefore  in  general  a  bailee  who  has  possession  of  the  where  ex- 
goods  under  a  contract  cannot  be  guilty  of  felony  in  stealing  them,  so  long  '^'^'"g- 

the  owner  might  easily  have  been  ascertained,  an  indictment  for  steading  the  goods  of  a  person  unknown  is 
not  maintainable.  R.  v.  Robinson,  cor.  Richards,  C.  B.,  Durham,  1817.  Where  the  indictment  alleged  that 
certain  persjons  unknown  committed  a  burglary,  and  Ihat  the  prisoner  received  the  goods,  &,c.  and  it  ap- 
peared that  an  indictment  had  been  found  the  same  assizes,  charging  A.  B.  as  the  principal,  and  the  prisoner 
as  accessory  to  the  same  robbery,  ten  of  tlie  Judges  were  of  opinion  that  tlie  prisoner  was  righth'  convicted. 
R.  V.  Bush,  Russ.  &  Ry.  C.  C  L.  372. 

(d)  See  the  cases  Crim.  Pleadings,  2  ed.  201-2. 

(e)  I  Haw.  c.  33;  3  Ins.  IQ-J;  1  Hale,  P.  C.  504;  East's  P.  C.  25,  554;  but  see  above,  606,  note  (r).  [See 
The  Stiite  V.  Bruder,  2  Overton,  68.] 

(/")  Le.ich,  C.  C.  L.  3d  edit.  774.  A  banker's  cheque  is  delivered  to  a  servant  in  order  to  bo  delivered  by 
him  to  G.  M.;  it  is  felony  in  the  servant  to  appropriate  the  amount  to  his  own  use.  R.  v.  Heath,  2  Moody's 
C.  C.  L.  33.  And  it  may  be  described  as  a  banker's  cheque  of  the  value  specified,  without  stating  the 
drawees  to  be  bankers.     lb. 

(g)  See  the  dictum  of  Gould,  J.,  East's  P.  C.  674. 

(/()  Crim.  PI.  2d  cd.  203. 

(i)  1  Hale's  P.  C.  5 1 3.     East's  P.  C.  558. 

(k)  1  Haw.  c.  33,  s.  19;  Harrison's  Case,  Leach,  56;  East's  P.  C.  559.  R.  v.  Clarke,  Moody's  C.  C.  375. 
Qu.  For  a  stranger  acting  in  conjunction  with  the  wife  (with  whom  he  has  committed  adultery)  may 
commit  a  felony  in  taking  tlie  husband's  goods.  R.  v.  Tolfrec,  Moody's  C.  C.  243.  In  R.  v.  Willis,  Moody's 
C.  C.  375,  it  was  held  that  a  wife  could  not  be  guilty  of  stealing  the  property  of  a  friendly  society  deposited 
in  her  husband's  custodv. 

(l)  ]  Hale's  P.  C.  514;  East's  P.  C.  558;  St.  West.  2,  c.  34. 

(OT)  1  Haw.  c.  33;  3  Ins.  102;  1  Hale's  P.  C.  504;  13  Ed.  4,  9,  10. 

(«)  1  Hale's  P.  C.  507;  3  Ins.  108;  Kel.  43;  I  Sid.  254;  Raym.  276. 

(1)  [In  Massachusetts,  evidence  that  the  person,  whose  the  chattels  described  in  an  indictment  for  larceny 
are  alleged  to  be,  is  mere  bailee  of  an  ofRccr  vvho  had  attached  them — having  engaged  to  redeliver  them  on 
demand — will  not  support  the  indictment;  as  he  is  a  mere  servant  of  the  officer,  and  has  no  property  in  the 
chattels.    Commonwealth  v.  Morse,  14  Mass.  Rep.  217.  Sed  Vide  1  N.  Hamp.  Rep.  289,  Poole  v.  Symonds.] 
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as  the  contract  continues  undetermined  (A).  As  where  a  tailor  is  entrusted 
with  cloth,  or  a  carrier  with  goods,  to  be  carried,  or  a  goldsmith  with 
plate  (o),  or  a  weaver  delivers  materials  to  workmen  out  of  the  house  to 
be  woven  (/;).  In  such  and  all  other  cases  where  the  party  has  a  legal 
possession  of  the  property  distinct  from  that  of  the  owner,  he  is  not  guilty 
of  felony  in  appropriating  the  goods,  unless  indeed,  as  will  afterwards  be 
seen,  the  possession  be  obtained  by  fraud,  and  with  a  felonious  intent  to 
steal  the  goods,  for  then  the  party  acquires  no  legal  possession  as  against' 
the  owner,  for  the  law  will  not  permit  him  to  take  advantage  of  his  own 
wrong;  and  in  point  of  law  no  contract  exists  (q). 
*610         *VVhere  a  person  has  a  legal  possession  of  the  goods  distinct  from  that 

Proof  to  of  the  owner,  he  cannot  be  guilty  of  felony  so  long  as  the  legal  possession 
subsists;  and  therefore,  where  such  distinct  possession  has  been  given,  fur- 
ther evidence  is  essential  to  answer  or  rebut  the  inference  of  a  legal  pos- 
session by  the  prisoner.  But  it  is  to  be  observed,  that  to  render  this  neces- 
sary, the  possession  must  be  distinct  from  that  of  the  owner,  for  if  the 
party  have  but  a  bare  charge  of  the  goods  under  the  immediate  control  and 
superintendence  of  the  owner,  without  any  possession  distinct  from  that  of 
the  owner,  he  may  be  guilty  of  larceny  in  taking  the  goods,  notwithstand- 
ing his  manual  tenure  of  them;  and  therefore  a  servant  is  guilty  of  felony 
in  stealing  his  master's  goods,  altliough  he  has  the  custody  of  them  for  a 

Servant,  particular  purpose  (r).  As  where  a  butler  steals  his  master's  plate  (s)  (B). 
Even  though  the  servant  has  the  goods  for  a  specific  purpose,  as  where 
money  had  been  delivered  to  a  servant  to  be  delivered  to  a  third  person, 
and  he  spent  part,  and  embezzled  the  rest  (t). 

Where  a  servant  received  money  from  his  master  to  buy  licenses  with, 
which  he  embezzled,  it  was  held  that  he  was  not  guilty  of  felony  (w)  at 
common  law.     But  this  was  denied  in  Lavender'' s  case  [v). 

There  the  money  had  been  delivered  by  the  master  to  the  prisoner  to  be 
taken  to  one  Ftaivn,  as  the  consideration  for  bills  to  be  given  for  the  money 
in  a  few  days  [x),  and  the  prisoner  instead  of  delivering  the  money  spent'^ 
part,  and  embezzled  the  remainder,  and  it  was  held  to  be  larceny. 

(o)  East's  P.  C.  693.  {p)  But  see  1  Haw.  c.  33,  s.  56. 

(o)  The  taking  in  such  case  is  not  warranted  by  tlie  contract;  there  was  no  assent  to  the  taking  for  the 
fraudulent  purpose  intended.  See  tit.  Intkntion.  But  if  the  owner  intend  to  transfer  his  property,  then, 
although  the  tuker  may  have  been  guilty  of  fraud  in  obtaining  goods  which  he  never  meant  to  pay  for,  yet 
the  taking  is  with  the  assent  of  the  owner,  who  means  that  the  goods  shall  be  the  absolute  property  of 
another. 

(r)  E.  P.  C.  554.  1  Hale,  506.  1  Haw.  c.  33.  {State  v.  Wliite,  2  Tyler,  252.]  Sec  the  stat.  21  Hen.  8, 
c.  7,  which  makes  it  felony  in  servants,  not  being  apprentices,  to  withdraw  themselves,  and  go  away  with 
caskets,  &c.  delivered  to  them  by  their  masters  to  keep,  with  intent  to  steal  the  same,  or  to  embezzle  the 
same,  or  convert  the  same  to  their  own  use  with  the  like  purpose,  if  the  said  caskets,  &c.  be  of  the  value 
of  40s.  To  bring  a  case  within  this  statute,  it  must  appear  that  the  servant  was  such  both  at  the  time  of 
the  delivery  and  of  the  stealing.  1  Haw.  33,  s.  12.  2  East's  P.  C.  562;  and  it  must  be  proved  that  the 
goods  were  kept  for  the  purpose  of  being  returned.     'Watsori''sCase,  East's  P.C.  562. 

(s)  East's  P.  C.  564.  (0  R.  v.  Lavender,  East's  P.  C.  566. 

(u)  Wa<son's  Cose,  East's  P.C.  562.  (c)  East's  P.C.  566. 

(x)  A  distinction  was  taken  between  the  case  where  the  prisoner  receives  money  to  be  delivered  specifi> 
cally  to  another,  and  where  it  is  not  to  be  so  delivered;  but  Duller,  J.  denied  the  distinction,  which  certainly 
appears  to  be  a  very  subtle  one,  and  adhered  to  the  case  oi  R.  v.  Paradice,  cited  R.  v.  Wilkins,  2  Lcacli,  591, 
as  good  law.  In  that  case,  the  prisoner  having  received  several  bills  from  his  master,  by  whom  he  was 
employed  as  book-keeper,  to  be  transmitted  from  Devizes  by  the  post,  to  the  prosecutor's  banker  in  London, 


(A)  (But  where  one  got  slaves  upon  the  land  of  another  upon  a  contract  to  have  half  for  getting  them — it 
was  held,  that  while  they  remained  on  the  land  undivided,  the  manufacturer  was  neither  a  tenant  in  com- 
mon with  Ihi;  owner  of  the  land  nor  a  bailee  of  the  staves,  and  therefore  he  or  any  other  person  with  his 
consent  or  connivance  would  be  guilty  of  larceny  in  taking  them.     Slate  v.  Ines,  2  Dev.  &,  Bat.  544.) 

(B)  (The  taking  by  the  defendant  of  an  article  delivered  to  him  as  a  servant,  to  remove  from  one  room  to 
another,  and  converting  the  same  to  his  own  use,  is  larceny  and  not  embezzlement.  United  Slates  v.  C/ew, 
4  Wash.  C.  C.  R.  700.     [  The  Slate  v.  Self,  1  Bay.  242].) 
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So  where  a  carter  went  away  with  his  master's  cart,  it  was  held  that  he 
was  giiihy  of  felony  {y). 

Where  a  porter  was  sent  by  his  master  with  goods  to  be  delivered  to  a 
customer,  and  he  broke  open  the  parcel  and  sold  them,  it  was  held  to  be 
felony  (r). 

But  although  it  be  clear  that  in  general  a  servant  has  nothing  more  than 
a  bare  charge  of  his  master's  goods,  and  that  the  possession  of  the  servant 
is  the  possession  of  the  master,  it  has  been  doubted  wliether,  when  a  servant 
or  clerk  had  received  the  possession  of  the  goods  by  delivery  to  him  for  his 
*master,  and  the  master  never  had  any  other  possession  than  such  posses-  *611 
sion  by  the  servant  or  clerk,  the  latter  was  guihy  of  felony  in  stealing  the 
goods  («).  But  the  statute  39  Geo.  3,  c.  S5,  which  recited  that  doubts  had 
been  entertained  on  (he  subject,  removed  them  (6.) 

In  Sheares's  case  (c),  where  a  servant  received  oats  into  his  master's 
barge,  and  afterwards  separated  five  sacks  from  the  rest,  and  carried  them 
away,  it  was  held  to  be  as  much  a  felony  as  if  he  had  taken  the  oats  from 
liis  master's  granary.  So  in  Abrahat's  case  [d),  the  prosecutor  having  pur- 
chased corn  which  was  on  board  a  vessel  in  the  Thames,  sent  the  prisoner, 
who  was  his  servant,  and  who  had  for  many  years  been  employed  by  him 
in  superintending  the  unloading  of  vessels  in  the  Thames,  to  receive  it  into 
the  proseciUor's  barge;  whilst  the  corn-meters  were  unloading  the  corn 
from  the  Dutch  vessel  where  it  lay,  into  the  prosecutor's  barge,  the  pri- 
soner came  alongside  in  a  boat,  and  requested  that  two  empty  sacks,  which 
he  handed  on  board  the  Dutch  vessel,  might  be  filled  with  oats,  and  desired 
that  these  might  be  added  to  the  score,  and  not  placed  to  a  separate  account, 
and  took  away  the  sacks  so  filled  and  sold  them,  and  the  Judges  held  that 
he  was  guilty  of  larceny.  Where  the  owner  has  never  had  any  possession 
of  the  money  or  goods,  except  by  an  agent,  who  is  not  a  clerk  or  servant, 
the  appropriation  by  the  agent  is  not  a  felony.  Thus  where  the  prisoner 
received  a  draft  from  his  employer  with  a  felonious  intention  to  embezzle 
part  of  the  proceeds,  but  applied  the  draft  itself  according  to  tiie  intention 
of  his  principal,  by  receiving  the  amount  from  the  banker  of  the  principal, 
but  afterwards,  instead  of  applying  the  amount  in  the  purchase  of  American 
stock,  according  to  the  direction  of  his  principal,  appropriated  part  of  the 
proceeds  (e),  he  was  not  (it  was  held)  guilty  of  stealing  the  draft,  because 
he  had  applied  the  draft  itself  according  to  the  intention  of  the  principal; 
nor  of  stealing  the  produce  of  the  draft,  since  the  principal  never  had  any 
possession  of  that,  as  distinct  from  the  possession  of  the  agent. 

In  general,  where  the  party  has  a  bare  charge  of  the  goods,  or  the  use  of 
them,  subject  to  the  immediate  control  and  dominion  of  the  master,  the 
possession  still  remains  in  the  latter;  as,  where  a  guest  uses  plate  in  the 
owner's  house  (/),  a  weaver  delivers  goods  to  his  journeymen  to  be  worked 

went  to  Salisbury  and  endorsed  one  of  the  bills,  and  gfot  cash  for  it;  and  all  the  Judges  (except  Lord  Camden, 
who  was  absent)  held  it  to  be  larceny;  on  the  ground  that  the  possession  still  continued  in  the  master.  East's 
P.  C.  565. 

(y)  Robinson's  Case,  East's  P.C.  565. 

(z)  R.  V.  Bass,  Leach,  285.     See  Kel.  35.     Vale  v.  Bayle,  Cowp.  294. 

(a)  Lord  Hale  held,  that  if  a  servant  went  with  a  bond  to  receive  money,  which  he  embezzled,  he  was  not 
guilty  of  felony  at  common  law,  because  the  bond  was  delivered  to  him  by  the  master;  nor  under  the  statute, 
beciusc  the  money  was  not  delivered  to  him  by  the  master.  Hale,  668.  See  Wakens  Case,  East's  P.  C. 
570;  R.  V.  Bazeley,  East's  P.  C.  571;  R.  v.  Bull,  cited  Learh,  980.     Dut  see  R.  v.  Sheares,  East's  P.  C.  568. 

(b)  Vide  infra,  615.  (c)  East's  P.  C.  568. 

{d)  East's  P.  C.  569.  Leach,  960.  See  R.v.  Meeres,  Siiow.  50;  Goulds.  18G.  Where  a  servant  employ- 
ed to  sell  goods  for  his  master,  received  160  guineas,  and  concealed  some  of  them  in  his  own  chamber,  and 
broke  open  the  house  at  night  to  steal  them,  it  was  held  to  be  no  burglary,  since  he  had  possession  of  the 
money. 

(e)  R.  V.  Walsh,  4  Taunt.  258.  (/)  East's  P.  C.  554. 
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up  ill  the  house  (g),  or  where  a  banker's  clerk  has  access  to  the  money- 
drawer  for  a  special  purpose  (A).     So  goods,  wliich  remain  in  the  presence 
of  the  owner,   remain  in  his  possession,  although  actually  delivered  to 
another  (i),  as  to  a  servant,  or  to  a  porter  to  be  carried.     Where  a  banker's 
clerk  took  notes  from  the  till,  under  colour  of  a  cheque  from  a  third  person, 
which  cheque  he  had  obtained  by  having  entered  a  fictitious  balance  in  the 
books,  in  favour  of  that  person,  u  was  held  that  he  was  guilty  of  felony;  the 
*612     *fraudulent  obtaining  of  the  cheque  being  nothing  more  than  mere  ma- 
chinery to  effect  his  purpose  (k). 
Bailment.        Where  the  defendant  has  p?-imd  facie  the  legal  custody  of  the  goods,  as 
Precedent,  distiiict  from  that  of  the  owner,  with  his  consent,  the  evidence  may  be  re- 
inlent"^"^   butted,  1st,  By  proof  that  the  prisoner  originally  obtained  that  possession 
with  a  felonious  intention,  by  fraud,  threats,  or  duress;  for  the  law  will  not 
pernjit  him  to  avail  hmiself  of  his  own  fraud,  and  to  set  up  as  a  defence 
a  delivery  by  contract  or  consent,  which  was  procured  by  stratagem  and 
deceit,  in  order  to  perpetrate  tlie  offence. 

2dly,  By  proof  that  the  privity  of  contract  had  been  determined  by  the 
wrongful  act  of  the  bailee;  or,  3dly,  That  it  had  been  determined  according 
to  the  original  intent  of  the  parties. 

1st.  By  proof  of  a  precedent  felonious  intention,  or  that  the  possession 
was  obtained  by  fraud  or  duress.  As  where  the  prisoner  hired  a  horse  from 
the  owner  with  intent  to  steal  it  (/)  (1).  So  where  the  prisoner,  intending 
to  steal  the  mail-bags  from  a  post  office,  procured  them  to  be  let  down  to 
him  by  a  string  from  the  window  of  the  post-office,  under  pretence  that  he 
was  the  mail-guard  (m).  So,  although  the  general  rule  of  law  be,  that  the 
taking  must  be  invito,  domino,  according  to  the  maxim,  "  volenti  non  fit 
injuria,^'  yet  if  the  owner  consent  from  fear,  under  a  reasonable  ap|)rehen- 
sion  of  violence,  the  taking  will  be  felonious  {ii)\  as  where  a  woman  gives 
money  to  preserve  her  chastity  (o);  for  in  such  cases,  where  the  party  is  not 
a  free  agent,  but  parts  with  property  from  fear  and  terror,  there  is  no  con- 
sent. But  if  the  taking  be  hy  procu7'e77ient  o{  {he.  owner,  the  maxim  applies, 
and  it  is  no  larceny  [p).  But  it  is  otherwise  where  the  owner  merely 
facilitates  the  execution  of  a  felonious  intent,  as  by  placing  himself  in  the 
way  of  robbers  {q);  or  by  allowing  his  servant  to  act  the  part  of  an  accom- 
plice [r). 
Determina-  2dly.  That  the  privity  of  contract  had  been  determined  by  the  precedent 
tion  by  wrongful  act  of  the  bailee.  After  the  determination  of  the  special  contract, 
*°''*'  by  any  plain  and  unequivocal  wrongful  act  of  the  bailee,  inconsistent  with 

that  contract,  the  property,  as  against  the  bailee,  revests  in  the  owner, 

{S)  Ibid. 

(h)  R.  V,  Murray,  East's  P.  C.  683.     Bazeley's  Case,  East's  P.  C.  571. 

(i)  East's  P.  C.  682,  684.  Chisser's  Case,  East's  P.  C.  677,  683;  Alkinsori's  Case,  Leach,  339;  1  Hale, 
585;  CampheWs  Case,  Loach,  642. 

{k)  R.  V.  Hammon,  4  Taunt.  304. 

(Z)  R.  V.  Miinday,  East's  P.  C.  594.  Major  SempWs  Case,  Leach,  C.  C.  L.  469.  So  wliere  the  owner  of 
caltic  hired  the  prisoner  to  drive  them  to  a  fair.  R.  v.  Slock,  Moody's  C.  C.  87;  and  see  Armstrong's  Case, 
1  Levvin's  C.  C.  215. 

(m)   R.  V.  Noah  Fearce,  East's  P.  C.  603.     [See  Dodd  v.  Hamilton,  2  Taylor,  31.] 

(n)  East's  P.  C.  74,     Blackham's  Case,  East's  P.  C.  555.     1  Hale,  533.     East's  P.  C.  665. 

(0)  Blackham's  Case,  East's  P.  C.  711,  555. 

(p)  R.  V.  Daniel  S^-  others,  Post.  Dis.  121.  4  Bl.  Comm.  230.  East's  P.  C.  665.  R.  v.  Eggington  ^ 
others.  East's  P.  C.  606. 

(ry)  Nor  don's  Case,  Post.  129.     East's  P.  C.  666. 

(r)  R.  V.  Eggington  Sf  others.  East's  P.  C.  666,     [See  2  Taylor,  44.] 

(1)  [S.  P.  The  State  v.  Self,  1  Bay,  242.  The  State  v.  Gorman,  2  Nott  &  M'Cord,  90.  The  State  v. 
Barna,  2  Taylor,  44.] 
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althou2h  the  actual  possession  remain  in  the  bailee  (.s).  If  a  carrier  break 
open  a  box  delivered  to  hitn  for  the  purpose  of  carriage,  and  steal  part  of 
the  contents,  he  is  guilty  of  felony,  for  the  breaking  open  the  box  is  clear 
and  niieqiiivocal  evidence  of  his  determination  of  the  bailment;  and  the 
privity  of  contract  being  thus  determined,  it  can  no  longer  affect  the  ques- 
tion as  to  the  commission  of  a  felony  in  taking  the  goods  (/);  but  if  the 
carrier  should,  contrary  to  his  duty,  sell  the  whole  package  entrusted  to 
him,  without  any  previous  breaking,  or  other  act  sufficient  to  determine 
the  privity  of  contract,  he  would  not  be  guilty  of  felony  (w)  (0- 

*Where  the  prosecutor  sent  forty  bags  of  wheat  to  the  prisoner,  a  ware-  *613 
houseman  and  wharfinger,  for  safe  custody,  until  they  should  be  sold  by  the 
prosecutor,  and  the  prisoner's  servant,  by  the  direction  of  the  prisoner, 
emptied  four  of  the  bags,  and  mixed  their  contents  with  other  inferior 
wheat,  and  part  of  the  mixture  was  disposed  of  by  the  prisoner,  and  the 
remainder  was  placed  in  the  prosecutor's  bags  which  had  thus  been 
emptied,  and  there  was  no  severing  of  any  part  of  the  wheat  in  any  one 
bag  with  inient  to  embezzle  that  part  only  which  was  so  severed,  it  was 
held  that  the  prisoner  was  guilty  of  larceny  in  taking  the  wheat  out  of  the 
bag  (x)  (2). 

In  many  instances,  however,  where  a  party  is  regarded  as  having  the 
custody  only  of  goods  and  not  a  right  to  the  possession,  he  may  be  guilty 
of  larceny,  notwithstanding   the   delivery   to   him.     As  in  the  case  of  a 

(s)  Per  Gould,  J.  Charlwood's  Case,  East's  P.  C.  691.     Townsend's  Case,  East's  P.  C.  627;  13  Ed.  4,  9. 

(0  1  Hale,  504;  1  Haw.  c.  33,  s.  5,  7;  3  Ins.  107;  East's  P.  C.  695. 

(u)  Ibid.     See  the  next  note. 

(x)  R.  V.  Brazier,  cor.  Holroyd,  J.,  Nottingham  Summer  Assizes  1811,  and  afterwards  by  eleven  of  the 
judges.  The  distinction,  wliich  has  constantly  been  recognized,  although  its  soundness  has  been  doubted, 
seems  to  be  a  natural  and  necessary  consequence  of  the  simple  principle  upon  which  this  branch  of  the  law 
rests;  and  altliough  it  may  at  first  signt  appear  somewhat  paradoxical  and  unreasonable,  tliat  a  man  should 
be  less  guilty  in  stcii ling  "the  whole  Uian  in  stealing  a  part,  yet  such  a  distinction  will  appear  to  be  less 
objectionable,  when  it  is  considered  how  necessary  it  is  to  preserve  the  limits  which  separate  the  oiFi  nee  of 
larceny  from  a  mere  breach  of  trust,  as  clear  and  definite  as  the  near  and  proximate  natures  of  tliese  offences 
will  permit;  and  that  the  distinction  results  from  a  strict  application  of  the  rules  which  distinguish  those 
offences.  If  the  carrier  were  guilty  of  felony  in  selling  liie  whole  package,  wlio  did  the  like  act,  so  would 
every  other  bailee  or  trustee,  and  tiie  offence  of  larceny  would  be  confounded  with  that  of  a  mere  breach  of 
trust,  and  indefinitely  extended.  On  the  other  hand,  in  taking  part  of  the  goods  after  he  has  determined 
the  privity  of  contract,  the  case  comes  within  the  simple  definition  of  larceny,  for  there  is  a  felonious  caption 
nnd  asportation  of  the  goods  of  another,  which  stands  totally  clear  of  any  bailment.  It  is  true  that  the 
sale  and  delivery  of  the  whole  package  by  tiie  carrier,  being  inconsistent  with  the  object  of  the  bailment, 
determines  the  privity  of  contract;  but  then  the  que-ition  arises,  what  caption  and  asportation  constitute  the 
larceny,  for  tliese  are  in  all  cases  essential  to  the  offence.  A  mere  intention  on  the  part  of  the  carrier  to 
convert  the  goods,  unaccompanied  by  any  overt  act,  whereby  he  disaflirms  tiie  contract,  is  insufficient;  and 
the  act  of  conversion  itself,  such  as  the  delivery  of  the  whole  of  the  entire  package  to  a  purchaser,  is  insuf. 
ficient,  because  it  is  merely  contemporaneous  with  the  extinction  of  the  privity  of  contract,  which  is  not 
determined,  except  by  the  conversion  itself;  but  if  the  package  be  first  broken,  and  by  that  overt  act  the  con. 
tract  be  determined,  a  sub>equLnt  caption  and  asportation,  either  of  part,  or,  as  it  seems,  of  the  whole  of 
the  goods,  is  a  complete  larceny  within  the  definition,  unaffected  by  any  bailment.  This  distinction  is 
exphined  by  Lord  Hale  upon  the  principle  above  stated.  Hale,  504,  5;  East's  P.  C.  697.  Kelynge,  C.  J. 
explains  it  upon  the  ground  of  a  presumed  previous  felonious  intention  on  the  part  of  a  carrier  when  he 
first  took  the  goods;  but  this  is  not  satisfactory,  since  the  same  presumption  would  arise  when  the  carrier 
disposed  of  the  whole  of  the  package.  For  further  illustrations  of  this  doctrine,  see  the  Miller's  Case, 
East's  P.  C.  698.  The  Porter's  Case,  East's  P.  C.  697.  Wynne's  Case,  East's  P.  C.  664.  Cases  of  Sears 
and  Bass,  East's  P.  C.  661;  Leach,  285. 


(!)  [If  a  load  of  goods,  consisting  of  several  packages,  be  delivered  to  a  carrier  to  be  transported  to  a 
specified  place,  and  he  fraudulently  take  away  one  of  the  packages  and  convert  it  to  his  own  use  before  they 
arrive  at  the  place  of  destination,  it  is  larceny.  Commonwealth  v.  Brown,  4  Mass.  Rep.  580.  So  if  the 
servant,  emplr.ycd  by  a  carrier  to  drive  his  team  to  a  certain  place,  drive  to  another  plac«,  and  fraudulently 
take  and  convert  the  load  to  his  own  use.     Ibid.     Dame  v.  Baldwin,  8  Mans.  Rep.  518.] 

(2)  [If  a  miller,  having  received  an  article   to  grind,  fraudulently  separate  a  part  of  it  from  the  rest,  for 
his  own  use,  the  contract  of  bailment  is  thereby  determined,  and  the  conversion  to  his  own  use  of  the  part 
so  separated,  ani?no  furandi,  is  larceny.     Commonivealth  v.  James,  1  Pick,  375.] 
VOL.  II.  SO 
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servant  (y),  carter  (z),  porter  (a).  So  where  a  man  not  being  a  general 
drover,  but  hired  by  the  day  to  drive  cattle  to  a  market,  sold  part  of  them, 
it  was  held  that  he  was  guilty  of  larceny  (6).  In  a  later  case,  where  the 
prisoner  agreed  for  4-5'.  to  take  a  heifer  from  V.  to  M.,  and  instead  of  doing 
so,  sold  her  and  embezzled  the  proceeds,  it  was  held  that  he  was  properly 
convicted  (c). 

*3dly,  or  lastly,  it  may  be  shown  that  the  bailment  had  been  determined  ~ 
according  to  the  intention  of  the  parties;  as,  that  a  package  delivered  to  a 
carrier  had  reached  the  place  of  destination,  and  was  there  delivered  (d). 
Variance.        Upoii  an  indictment  for  felony,  the  prosecutor  cannot  usually  proceed  on 
two  distinct  felonies  committed  at  ditferent  times,  but  must  make  his  elec- 
tion on  which  he  will  proceed  (e). 

Two  cannot  be  convicted  upon  an  indictment  charging  a  joint  larceny, 
unless  there  be  evidence  to  satisfy  the  jury  that  they  were  concerned  in  a' 
joint  taking  (/). 

As  the  caption  and  asportation  can  seldom  be  directly  proved  by  an  eye- 
witness, presmnptive  evidence  must  in  general  be  resorted  to.  '1  he  most 
usual  and  cogent  evidence  of  this  nature  consists  in  proof  of  the  prisoner's 
possession  of  the  stolen  goods  (1).  The  force  of  this  presumption  depends 
upon  the  consideration  that  the  prisoner  who  can  account  for  his  possession 
of  the  goods,  will,  if  that  possession  be  an  honest  one,  give  a  satisfactory 
account  of  it. 

The  effect  of  this  evidence  is  to  throw  upon  the  prisoner  the  burthen  of 
accounting  for  that  possession,  and  in  default  to  raise  a  presumption  that 
he  took  the  goods.  Evidence  of  this  nature  is  by  no  means  conclusive,  and 
it  is  stronger  or  weaker  as  the  possession  is  more  or  less  recent,  for  the 


Presump- 
tive evi- 
dence. 


(y)  Supra,  611.  (2)  Ibid. 

(a)  Ibid.  (b)  R.  v.  Macnamee,  Moody's  C.  C.  368. 

(c)  R.  V.  Jackson,  2  Moody's  G.  C.  32.  Tiiis  case,  it  will  be  observed,  diiFered  from  that  of  Macnamee  in 
two  circumstances;  the  prisoner  vpas  not  hired  for  the  day  but  entered  into  a  sjiecial  agreement  for  tlie  job, 
and  as  but  one  heifer  was  entrusted  to  him,  which  lie  sold,  there  was  no  separation  of  a  part  from  the  whole, 
as  in  Macnamce's  case.  In  Sinith''s  Case,  Moody's  C.  C  473,  wiiere  the  prisoner  having  received  the  prose- 
cutor's horse  to  be  agisted,  sold  it,  he  was  lield  to  have  been  properly  convicted,  tlie  prosecutor  having  parted 
with  the  possession. 

((/)  1  Hale,  504,  5;  21  H.  7,  14.  But  if  a  bailee  receive  goods  for  a  special  purpose,  lie  is  not  guilty  of 
felony  in  not  returning,  but  disposing  of  the  goods  after  the  object  of  the  bailment  is  answered.  R.  v. 
Banks,  Russ.  &  Ry.  C.  C.  L.  441;  overruling  the  authorities,  2  E;ist's  P.  C.  690,  694,  and  2  Russ.  1089,  1090. 

(e)  Where  two  horses  were  stolen  from  different  persons  at  different  times,  but  were  taken  at  the  same 
time  by  the  prisoner  into  a  different  county,  it  was  held  that  the  prosecutor  was  bound  to  elect.  R.  v.  Sinith,^ 
1  Ry.  &  M.  295.  Where  seventy  sheep  were  put  on  Thornly  Common  on  tiie  18th  of  June,  and  were  not 
missed  till  November,  and  the  prisoner  was  in  possession  of  four  of  those  sheep  in  October,  and  of  nineteen 
other  of  them  on  the  23d  of  November*  Bayley,  J.  allowed  evidence  of  both  to  be  given.  R.  v.  Dewldrst, 
Lane.  Sp.  Ass.  Ap.  1825.  Where  numerous  articles  had  been  stolen,  the  Court  held,  that  it  was  no  ground 
for  compelling  the  prosecutor  to  elect  upon  a  suggestion  that  they  were  probably  stolen  at  various  times,  if 
they  might  have  been  stolen  at  once;  but  with  respect  to  the  receiver,  it  appearing  that  they  had  been 
received  at  several  times,  the  prosecutor  was  bound  to  elect;  held  also,  that  evidence  of  the  other  acts  of 
receiving  was  properly  admitted  to  show  the  guilty  knowledge.     Dunnes  Case,  1  Ry.  &  M.  146. 

(/)  Hempstead  and  Hudson  victc  indicted  jointly  for  stealing  culkry  to  the  amount  of  40s.  in  a  dwelling, 
house.  The  two  prisoners  were  in  the  employment  of  the  prosecutor,  a  culler,  as  porters;  cutlery  was 
found  on  the  person  of  Hempstead  to  tlie  amount  of  6Z.,  and  similar  cutlery  on  the  person  of  Hudson  to  the 
value  of  6s.  only;  each  confessed  that  the  property  in  his  possession  belonged  to  his  master;  and  the  jury 
were  of  opinion,  that  although  the  prisoners  were  in  the  same  room  together  (from  which  the  property  had 
been  stolen),  yet  there  was  not  sufficient  evidence  to  prove  that  they  had  acted  in  conjunction.  Both  were 
found  guilty;  but  the  Judges  were  of  opinion,  that  after  Hudson  had  received  a  pardon,  sentence  might  be 
passed  upon  Hempstead.  O.  B.  Feb.  Ses.^ions,  1817.  On  a  charge  against  two  of  jointly  receiving,  it  is 
necessary  to  prove  a  joint  receipt;  and  a  receipt  by  one  in  the  absence  of  the  other,  and  subsequent  delivery 
to  the  latter,  is  insufficient,  successive  receivers  being  separate  receivers.  Messinghain's  Case,  1  Ry.  & 
M.  257. 


(1 )   [Pennsylvania  v.  Myers,  Addison's  Rep.  320.     The  Slate  v.  Jenkins,  2  Tyler,  379.] 
'Eng.  Com.  Law  Reps,  xxi.  443. 
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obvious  reason,  that  the  difficulty  of  accounting  for  the  possession  is  in- 
creased by  the  length  of  time  which  has  elapsed,  during  which  the  goods 
may  have  passed  through  many  hands.  'I'he  rule  is,  that  recent  possession 
raises  a  reasonable  presumption  against  the  prisoner  (^).  Where  a  letter 
*containing  two  bank-notes,  was  put  into  the  post-office  on  the  17th  of  *615 
April,  proof  that  a  person  employed  in  the  post-office  had  the  notes  in  his 
possession  on  the  21st  of  April  was  held  to  be  sufficient  to  warrant  a  con- 
viction under  the  stat.  7  G.  3,  c.  50,  for  secreting  the  letter  (A).  Unless  the  Possession, 
possession  be  recent,  it  is  necessary  to  give  strict  proof  of  the  identity  of 
tlie  goods,  which  is  not  so  requisite  where  the  possession  is  very  recent;  as 
where  a  man  comes  out  of  a  barn  with  corn  concealed  upon  his  person  (^); 
or  where  he  is  in  possession  of  sugar  which  he  cannot  account  for,  just  af- 
ter he  has  left  the  dock,  where  a  quantity  of  similar  sugar  is  deposited  {k). 
The  having  property  of  this  nature  in  possession,  without  being  able  to 
account  for  it,  is  in  some  insta^ices  made  a  substantive  offence,  by  local  Acts 
made  for  the  protection  of  property  nuich  exposed,  and  which  it  is  difficult 
to  identify. 

In  other  cases  mere  evidence  of  the  possession  of  property  by  the  pri- 
soner, for  which  he  cannot  account,  without  evidence  to  identify  it  with 
that  proved  to  have  been  stolen,  is  insufficient  (/).  And  a  prisoner  ought 
not  to  be  convicted  of  stealing  the  goods  of  a  person  unknown,  upon  such 
evidence,  without  proof  that  a  felony  has  actually  been  committed  {m). 
The  fact  of  possession  is  capable  of  being  confirmed  or  weakened  by  cir- 
cumstances, particularly  those  of  his  concealment  of  the  goods;  the  opportu- 
nity which  the  prisoner  had  to  commit  the  crime;  his  vicinity  to  the  place; 
his  conduct  when  the  charge  was  made;  false  or  improbable  representations 
to  account  for  the  possession;  his  readiness  or  unwillingness  to  meet  the 
charge. 

Under  an  indictment  on  the  stat.  7  &  8  G.  4,  c.  29,  s.  47  [n),  the  prosecu-  Embezzle- 
tor  must  prove  (o),  1st,  That  the  defendant  was  his  servant  ox  clerk  {j});^^^^- 

(g)  East's  P.  C.  657.  It  is  also  to  be  carcftilly  observed,  that  Uie  mc*e  findinjf  of  stolen  goods  in  the 
house  of  the  prisoner,  where  there  are  other  inmates  of  the  house  capable  of  stealing  the  property,  is  insuf- 
ficient evidence  to  prove  a  possession  by  the  prisoner.  Possession  of  stolen  property  three  months  after  it 
had  been  lost,  was  held  not  such  a  recent  possession  as  to  put  a  prisoner  upon  showing  how  he  came  by  it. 
R.  V.  C.  Adams,*  3  C.  &  P.  600.  In  Cockiri's  Case,  2  Lewin's  C.  C.  235,  in  the  case  of  a  possession  tw^enty 
days  after  the  theft,  the  evidence  was  left  to  the  jury.  See  the  observations  on  such  evidence  by  Sir  G. 
Lewin,  lb. 

(h)  Ibid.  (i)  Ibid. 

(k)  Ibid.  (0  East's  P.  C.  657;  2  Hale's  P.  C.  230. 

(m)  2  Hale's  P.  C.  290;  4  Comm.  352. 

(n)  Which  enacts,  that  if  any  clerk  or  servant,  or  any  person  employed  for  the  purpose,  or  in  the  capa- 
city of  a  clerk  or  servant,  shall,  by  virtue  of  such  employment,  receive  or  take  into  his  possession  any  chattel, 
money,  or  valuable  security  for  or  in  the  name,  or  on  the  account  of  his  master,  and  shall  fraudulently  em- 
bezzle the  same,  or  any  part  thereof,  every  such  offender  shall  be  deemed  to  have  feloniously  stolen  the 
same,  <fcc. 

(o)  See  Ld.  Ellenborough's  observations,  R.  v.  Johnson,  3  M.  &  S.  548. 

(p)  See  R.  V.  Squire,^  2  Starkie's  C.  349.  The  statute  is  not  confined  to  clerks  and  servants  in  trade.  A 
person  employed  as  clerk  by  the  overseers  of  Leeds  was  held  to  be  within  the  statute.  2  Starkie's  C.  349. 
The  statute  applies  to  female  as  well  as  to  male  servants.  R.  v.  Smith,  by  the  Judges,  3  Burn's  J.  by  Chetw. 
89.  If  a  traveller  be  employed  by  different  persons  to  receive  money,  he  is  the  servant  of  each.  R.  v. 
Leach,3  3  Starkie's  C.  70.  Aiid  if  a  clerk  be  employed  by  A.  and  D.,  who  are  partners  in  trade,  and  he  em- 
bezzles the  money  of  ^.  he  is  within  the  statute.  lb.  No'te,  that  these  cases  were  decided  undkr  the  stat.  39 
Geo.  3,  c.  85.  See  the  late  stat.  7  &  8  Geo.  4,  c.  20,  s.  46.  Where  the  prisoner  was  employed  on  the  single 
occasion  only,  and  requested  to  receive  money,  held  that  he  was  not  to  be  considered  as  coming  within  the 
description  of  the  7  &  8  Geo.  4,  e.  29,  s.  49,  as  a  elerk  or  servant,  or  person  employed  for  the  purpose  of,  or 
in  the  capacity  of  a  clerk  or  servant.  Netlieton's  Case,  1  Ry.  &  M.  259.  The  clerk  of  a  chapelry,  employed 
to  collect  sacrament  money,  feloniously  abstracted  part,  and  tlie  indictment  charged  him  in  different  counts 
as  servant  to  the  minister,  churchwardens,  and  poor  of  the  township;  held  that  he  could  not  be  considered 
the  servant  of  any  of  the  persons  so  alleged.     Burton's  Case,  1  Ry.  &  M.  237. 
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2dly,  That  he  received  the  goods  or  money  specified;  3dly,  On  account  of 
his  master;  4thly,  That  he  embezzled  ihem. 

The  goods  or  money  specified. — This  proof  requires,  it  seems,  the  same 
particularity  as  upon  an  indictment  for  larceny.  Upon  a  charge  of  ein- 
*616  bezzHng*  so  many  pounds,  it  is  not  sufficient  to  prove  an  embezzhngof.ihe 
same  number  of  banli-notes  to  the  same  amount  [q).  Upon  a  charge  of 
embezzling  the  sum  of  1/.  11*.  it  was  held  to  be  insufficient  to  prove  that 
so  much  was  paid,  the  party  who  paid  it  being  unable  to  stale  in  what  way 
it  was  paid  (r). 

3dly,  On  account  of  his  master  [s). — It  is  not  sufficient  under  this  statute 
to  prove  a  delivery  to  the  servant  by  the  master  himself  (/);  but  it  is  suffi- 
cient if  he  receive  the  money  from  a  customer,  although  it  was  given  by 
the  master  to  tlie  customer  in  order  to  try  the  servant's  honesty  [u). 

4tlhy,  The  embezzlement. — It  is  not  sufficient,  in  support  of  a  charge  of 
this  nature,  to  prove  a  general  deficiency  to  the  amount  staled,  upon  a- 
balance  of  account,  without  fixing  upon  some  particular  sum  of  money 
which  has  been  received  by  the  prisoner,  and  evidence  to  show  that  he  has 
embezzled  it.  Evidence  of  this  nature  generally  consists  in  showing  that 
the  prisoner  omitted  to  make  tlie  usual  entry  of  the  receipt  of  the  money  in 
the  book  or  account  in  which  it  ought  to  have  been  entered  {x)\  in  his 
using  artifice  and  practices  to  prevent  a  discovery  of  the  deficiency,  or  his 
denial  of  the  receipt  of  the  particular  simi  {y). 

By  the  late  st.  7  &  8  G.  4,  c.  29,  s.  48,  three  distinct  acts  of  embezzlement 
(r),  committed  against  the  same  master,  may  be  included  in  the  same  in- 
dictment, provided  they  have  been  committed  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  such  acts.  The  embezzlement 
may  be  alleged  to  be  of  money,  without  specifying  any  particular  species 
of  coin  or  valuable  security,  and  such  allegation  shall  be  sustained  if  the 
offender  shall  be  proved  to  have  embezzled  any  amount,  although  the  par- 
ticular species  of  coin  or  valuable  security  of  which  such  amount  was  com- 
posed, shall  not  be  proved;  or  if  he  shall  be  proved  to  have  embezzled 
any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof, 
although  such  piece  of  coin  or  valuable  security  may  have  been  delivered 
to  him  in  order  that  some  part  of  the  value  thereof  should  be  returned  to 
the  party  delivering  the  same,  and  such  part  shall  have  been  returned. 

Where  a  prisoner,  having  received  money  in  Surrey,  denied  the  receipt 
of  it  the  same  day  to  his  master  in  Middlesex,  and  there  was  no  evidence 

{q)  R.  V.  LinJsey,  3  Burn,  by  Chctvv.  189.  R.  v.  Furneaux,  Ibid.  But  an  indictment  was  held  to  be  good, 
which  alleged  a  receiving;  of  9/.  18s.  9c/.  without  showing  how  the  same  was  made  up.  R.  v.  Cr/o-A/on, Sum- 
mer Ass.  1803,  by  all  the  Judges.  3  Burn,  by  Chetw.  190.  But  see  the  provisions  of  the  late  slat.  7  «fc  8 
G.  4,  c.  29,  s.  48. 

(r)  R.  V.  Furneaux,  O.  B.  Sept.  1818,  cor.  the  Recorder,  and  afterwards  by  the  Judges.  Russ.  &  Ry.  C. 
C.  L.  33.5. 

(s)  Where  the  servant  of  the  owner  of  a  stallion  was  instructed  not  to  receive  less  than  a  certain  snm  for 
each  mare;  iield,  that  his  receiving  less  sums  and  converling  them  to  his  own  use,  was  not  .-in  embezzlement, 
not  being  received  by  him  by  virtue  of  his  employment.     R.  v.  Snowley,*  4  C.  »&  P.  300,     Qu. 

(0  Peck's  Case,  cor.  Parke,  J.  Stuffurdshire  Summer  Ass.  1817. 

(i/)  R.  v.  \Vliittingham,2  Leach,  912,  Headge's  Cnsr,  Leach,  1033.  See  BulVs  Case,  cited  in  Bazehy^s 
Case,  2  Leach,  841.     R.  v.  Foot,  Bridg.  Summer  Ass.  1818,  cor.  Graham,  B.  and  afterwards  by  the  Judges. 

(x)  See  R.  v.  Squire,^  2  Starkie's  C.  349.     Where  the  party  had  charged  himself  with  the  receipt  of  the 
money  in  the  books  weekly,  but  had  neglected  to  pay  it  over,  it  was  held  to  be  no  felony.     R.  v.  Hodgson,^  3 
(J  &,"p.  423. 
\y)  R.  V.  Hobson,  East's  P.  C.  Add.  xxiv,     2  Russ.  1238.     Taylor's  Case,  3  B.  &  P.  596.     2  Leach,  974. 

(z)  Where  the  indictment  coiitiiined  three  counts  for  acts  of  enibezzlement  within  si.x  months,  the  Court 
held,  upon  motion  by  the  prisoner,  that  he  ought  to  be  furnished  with  a  particular  of  the  charges,  but  thatilie 
proper  course  \ras  to  apply  to  the  proscoiilor,  and  that  if  he  refused,  the  Court,  upon  affidavits,  would  grant 
an  order,  and  put  off  the  trial.     R.  v.  Hodgson,'^  3  C.  &  P.  423. 
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*to  show  an  embezzlement  in  Surrej';  the  Judges  held  that  the  offence  was 
committed  in  the  conniy  of  Middlesex  (a).  Where  the  prisoner  received 
money  in  the  connty  of  Salop,  and  denied  the  receipt  in  the  county  of 
Stafford,  it  was  held  to  be  evidence  to  show  that  the  original  receipt  was 
wiih  intent  to  embezzle,  and  that  the  prisoner  was  properly  tried  in  the  * 
connty  of  Salop  (/6).  An  indictment  upon  the  st.  52  Geo.  3,  c.  63,  alleged 
that  the  defendant  was  directed  to  invest  money  absolutely  and  uncon- 
ditionally, but  it  appeared  that  the  direction  was  only  to  invest  in  case  of 
any  accident  happening  to  the  party;  the  variance  was  held  to  be  fatal  (c). 

Where  the  indictment  alleged  against  an  accessory  to  a  felony,  that  the  Accesso-  - 
principal  felon  was  unknown,  proof  that  the  principal  was  known,  and  that""'^^* 
he  had  given  evidence  before  the  grand  jury,  was  held  to  defeat  the  indict- 
ment ((/);  and  where  the  prisoner  was  indicted  for  a  misdemeanor  in  re- 
ceiving stolen  goods,  and  it  appeared  that  the  principal  had  been  convicted 
at  the  same  assizes,  the  Court  directed  an  acquittal  (e).  The  buying  goods 
at  an  undervalue  affords  some  presumption  that  the  buyer  knew  that  they 
were  stolen  (/),  and  this  is  stronger  or  weaker  in  proportion  to  the  infe- 
riority of  price  (1). 

LEET. 

A  PRESENTMENT  in  a  Icct  is  not  traversable,  because  all  the  suitors  are 
presumed  to  be  present  and  to  concur.     See  Com.  Dig.  tit.  Lett. 

LIBEL  AND  SLANDER. 
The  evidence  is  either,  I.  In  a  civil  action;  or,  II.  A  criminal  prosecution. 
In  the  case  of  a  civil  action  are  to  be  considered, 

1,S'^,  The  proof  of  publication,  \).  617. 
2dly,  Of  the  prefatory  averments  and  innuendos,^.  626. 
2dly,  Of  malice,  p.  629. 
Athly,  Of  damage,  p.  636. 

bthly,  Evidence  in  defence,  p.  638. — Mitigation,  S,-c.  p.  641. — Justifi- 
cation, p.  643. 

Fi7\st,  as  to  the  fact  of puhlication  (A). — Where  the  action  is  for  words  Proof  of 
spoken,  evidence  of  the  speaking  before  any  third  person  will  be  sufficient,  pu'^'ica- 
although  the  declaration  allege  them  to  have  been  spoken  before  A.  B,  and*^'""* 
others  {g). 

Where  a  witness  having  heard  scandalous  words  spoken,  has  comn)itted 
them  immediately  to  writing,  he  may  afterwards  read  the  paper  in  evidence, 

(a)  Taylor''s  Case,  3  B.  &  P.  596.  The  prisoner  in  that  case  returned  into  the  county  of  Middlesex  soon 
after  rcceivinjr  the  money,  and  probibly  had  possession  of  the  money  in  Middlesex,  and  qn.  whether  it  is  not 
necess;iry  that  the  prisoner  should  liave  had  possession  of  the  money  or  goods  in  the  county  in  which  he 
is  indicted,  as  in  case  of  a  common  larceny. 

(ft)   R.  V.  Hohson,  East's  P.  C.  Add.xxiv.     [Slate  v.  Groff,  1  Murphey,  270.] 

(c)  R.  V.  White:  4  C.  &.  P.  46. 

{(l)  R.  V.  Walker,  cor.  Lc  Blanc,  Gloucester  Summer  A.«s.  1812.  3  Camp.  264.  But  see  tlie  cases  of  Bush 
and  of  Robinson,  Russ.  &  Ry.  C.  C.  272;  and  the  stat.  7  &.  8  G.  4,  c.  29,  s.  54,  supra,  7.  [Slate  v.  Goode, 
]  Hawks.  463.J 

(fi)  Lancaster  Lent  Assizes,  1813,  cor.  Thompson,  B.,  Crim.  PI.  Prec.  123. 

(/)  1  Hale,  619.  ig)  B.N.  P.  5. 

L 

(1)  [Where  a  person  suffered  a  trunk  containing  stolen  goods  to  be  put  on  board  a  vessel  in  which  he  had 
taken  his  passage,  as  part  of  his  baggage,  it  was  held  that  he  vvas  well  convicted  of  receiving  stolen  goods. 
The  State  v.  Scovel,  1  Rep.  Con.  Ct.  274.J 

(A)  (See  Garden  v.  Spencer,  2  Blackf.  286.  Paris  v.  Starke,  9  Dana,  128.  If  words  which  would  other- 
wise be  libellous  are  contained  in  a  remonstrance  which  a  citi7x'n  has  a  right  to  present  to  a  public  authority, 
malice  must  be  proved  by  the  plaintiff.     Flitcraft  v.  Jenks,  3  Whart.  158.) 
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if  he  swear  that  the  words  contained  in  it  are  the  very  words  (A),  and  if 
the  words  have  not  heen  written  immediately,  the  witness  may  refer  to  his 
n)iniites  to  refresh  his  memory  (/).  It  is  not  sufficient  for  tlie  witness  to 
*61S  *swear  that  the  defendant  uttered  those  words  or  words  to  the  Hke  effect, 
for  the  Court  must  know  the  very  words,  in  order  to  judge  of  their  ef- 
fect (k).  .        _ 

If  the  words  have  been  spoken,  or  hbel  has  been  pubUshed,  in  a  foreign 
language,  or  in  characters  not  understood  by  those  who  read  or  see  them, 
there  is  no  pubhcation,  since  there  is  no  communication  prejudicial  to  the 
plaintiff  (A);  and  if  the  words  have  been  spoken,  or  the  Ubel  has  been 
addressed  to  the  plaintiff  only,  without  further  publication,  no  action  is 
maintainable,  since  no  temporal  damage  can  have  accrued  from  the  defend* 
ant's  act  (/);  but  such  a  publication  of  a  libel  would  be  sufficient  to  sustain 
an  indictment,  on  the  ground  of  its  tendency  to  produce  a  breach  of  the 
peace. 
Variance.  The  general  rule  seems  to  be,  that  some  of  the  words  must  be  proved,  as 
they  are  laid  in  the  declaration  (m).  The  rule  as  to  the  proof  of  words  spoken 
is  not  so  strict  as  in  the  case  of  libel,  where  the  whole  must  be  proved  as  laid, 
for  it  is  considered  to  be  one  entire  thing,  and  a  variance  as  to  any  part  de- 
stroys the  identity  of  the  whole  (n).  The  same  strictness  (perhaps  on  the 
ground  of  convenience)  does  not  apply  in  actions  for  words;  for  if  some  of 
those,  being  actionable,  be  proved,  an  omission  to  prove  the  remainder  of  the 
words  laid  in  context  with  them,  or  a  variance  from  the  latter,  will  not  be 
material,  provided  the  words  proved  do  not  (o)  differ  in  sense  from  those 

(h)  Ibid,  supra,  Vol.  I.,  and  Index,  tit.  Witness. 

(i)  Per  Holt,  C.  J.  Sandwell  v.  Stindwell,  Holt,  R.  295. 

(A)  Fost.  200.  Hussey  v.  Cooke,  Hob.  294;  1  Hale,  111,1 15,  323;  Kel.  14;  2  Haw.  c.  46.  R.  v.  Barmsion, 
2  C.  &.  P.  414.     Harrison  v.  Bevington,^  8  C.  &  P.  713. 

(l)  1  Wil.  Siun.  132,  n.  2;  2  Esp.  C.  226.  [Lylc  v.  Clason,  1  Gaines's  R.  581.]  And  even  in  the  case  of  an 
indictment  for  a  libel  confined  to  reflections  upon  the  professional  character  of  the  prosecutor,  there  being 
no  allog-ation  of  an  intention  to  provolte  him  to  commit  a  breach  of  the  peace  is  insufficient,  unless  there  bo 
a  publication  to  a  third  person.     R.  v.  Wegener,"^  2  Slarkie's  C.  245;  vide  infra,  629,  note  (e). 

(m)  2  East,  434;  8  East,  150.  (n)  Infra,  626,  and  infra,  tit.  Variance. 

(o)  The  plaintiff  declared  that  the  defendant  said  of  him,  "  He  is  a  maintainer  of  thieves,  and  a  strong 
thief."  The  jury  found  tlie  whole  to  have  been  said,  except  the  word  strong,  and  it  was  adjudged  for  the 
plaintiff  {Burgis's  Case,  Dyer,  75).  In  Sir  J.  Sydenham''s  Case,  Cro.  Jac.  407,  an  action  was  Ijrought  for 
the  words,  "If  Sir  John  Sydenham  might  liave  his  will,  he  would  kill  all  the  true  subjects  of  England,  and 
the  King  too;  and  he  is  a  maintainer  of  papistry  and  rebellious  persons."  The  jury  found  that  he  spoke 
the  words,  "  /  think  in  my  conscience,  if  Sir  John  Sydenham  might,"  &c.  finding  all  the  remaining  words 
verbatim.  This  case  underwent  much  discussion.  Three  of  the  Justices  of  the  King's  Bench  held  that  the 
plaintiff'  was  entitled  to  judgment,  since  the  additional  words  proved  were  not  words  of  extenuation,  or  al- 
teration of  the  sense  of  the  former  words,  but  rather  cnf()rced  them;  and  upon  a  writ  of  error  brought,  the 
judgment  was  affirmed  by  the  opinion  of  Tanficld,  C.  B.,  VVarburton,  Bromley  and  Hulton,  against  that  of 
Holiart,  C.  J.  of  C.  B.,  Winch  and  Denman;  and  see  12  Vin.  Ab.  68,  and  infra,  note  (s).  Where  the  words 
laid  in  the  declaration  were,  "  I  will  do  my  best  to  transport  him,  as  he  has  been  working  for  me  for  some 
lime,  and  has  been  robbing  me  all  the  wliiic;"  the  proof  being  "he  has  worked  for  me  some  time,  and  has 
been  continually  robbing  me;"  held  to  be  no  variance;  held,  also,  that  the  words  being  spoken  to  an  officer 
who  had  a  warrant  to  search  the  plaintiff's  house  for  goods  suspected  to  have  been  stolen  from  the  defendant, 
was  not  a  privileged  communication.  Doncaster  v.  Hcwson,^  2  M.  &  R.  176.  In  an  action  for  words  spoken 
of  the  |)hiintiff,  a  fruit-broker,  representing  him,  with  a  view  to  injure  the  sale  of  plaintiff's  fruit,  to  have 
falsely  represented  that  he  (the  plaintiff)  then  had  three  or  four  vessels  in  the  river  corning  up  with  fruit; 
the  evidence  was  that  the  defendant  alleged  the  plaintiff  to  have  given  out  that  there  were  three  or  four 
vessels,  &,c.;  held  to  be  a  fatal  variance,  it  being  very  different  whether  the  plaintiff  were  represented  as 
having  spoken  of  his  own  knowledge,  or  merely  on  report.  Woo4  v.  Adams,*  6  Bing.  481,  and  4  C.  &  P. 
268.  If  the  words  alleged  were  not  proved  to  be  actionable  per  se,  whilst  the  others  were  not  so,  the  plain, 
tiff  is  still  entitled  to  full  costs,  although  the  damages  be  under  40s.     Kelly  v.  Partington,^  5  B.  &  Ad.  649. 


(A)  (In  slander  where  the  words  are  spoken  in  a  foreign  language,  the  proper  mode  of  declaring  is  to 
stale  the  words  in  the  foreign  lanjjuagc,  and  render  the  signification  of  them  in  English,  although  they  were 
understood  by  those  who  heard  them.      Wormoutfi  v.  Cramer,  3  Wend.  394.) 

'Eng.  Com.  Law  Reps,  xxxiv.  594.    2/d.  iii.  3.35.    ^Id.  xvii.  297.    *Id.  xix.  143.    ^Id.  xxvii.  144. 
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alleged,  considering  the  whole  context;  and  the  rule  is  the  same  where  the 
plaintitldeclares  of  fewer  words  than  were  spoken  (/;).  It  is,  however,  a  very 
^general  rule  that  where  the  words  constitute  one  entire  charge,  the  whole  *619 
must  be  proved  (q).  And  provided  the  sense  be  kept  entire,  it  seems  tiiat 
even  partial  grammatical  variances  in  the  construction  of  sentences  will  not 
be  material  (A)  (1).  But  proof  of  words  spoken  interrogatively  will  not 
support  an  allegation  of  words  spoken  affirmatively  (r).  Evidence  of  the 
words  ''Yon  are  a  broken-down  justice"  (2),  does  not  support  an  indictment 
for  speaking  of  a  magistrate  the  words,  "He  is  a  broken-down  justice  (5)." 
Words  alleged  to  have  been  spoken  affirmatively  are  not  proved  by  evi- 
dence of  words  spoken  interrogatively  (/).      So  words  alleged  as  having 

(p)  See  the  preceding  note  (d).  [Genet  v.  Mitchell,  7  Johns.  120.]  Where  the  words  were  laid  to  be 
"  '  Ware  hawic,  you  must  take  care  of  yourself  there,  mind  what  you  are  about;"  and  the  words  in  italics 
were  not  proved,  it  was  iield  to  be  no  variance,  the  sense  not  being  altered.  Orpwood  v.  Barkes,^  4  Bing. 
174.     And  see  Doncaster  v.  Hewson,^  2  M.  &  R.  176. 

(9)  Flower  v.  Pedley,  2  Esp.  C.  491.  Cor.  Eyre,  C.  J.;  and  see  above,  p.  618,  note  (0);  and  below,  as  to 
variance  in  case  of  libel,  p.  62G;  and  Vol.  I.  tit.  Variance. 

(r)  2  East,  434;  8  T.  R.  150;  4  T.  R.  App.217. 

(s)  R.  V.  Berry,  4  T.  R.  217.  But  see  Blisset  v.  Johnson,  Cro.  Eliz.  503.  In  the  former  of  these  cases, 
Lord  Kcnyon  lieid  at  Nisi  Prius,  that  it  was  sufficient  to  prove  the  substance  of  the  words  stated,  and  the 
defendant  was  found  guilty;  but  the  point  was  reserved;  and  on  a  motion  being  made  to  enter  an  acquittal, 
Buller,  J.,  said  that  there  was  a  case  in  Strnnge  in  sup[)ort  of  his  Lordship's  opinion,  but  that  it  had  been 
overruled  in  Lord  Mansfield's  time,  and  that  he  himself  had  known  a  variety  of  nonsuits  on  the  same  objec- 
tion; and  judgment  was  given  for  tlie  defendant.  In  the  case  of  Lady  Ralcliffe  v.  Shuhly  (Cro.  Eliz.  224), 
the  words  laid  in  the  declaration  were,  "  SJie  is  as  very  a  thief  as  any  which  robbeth  by  tlie  highway  side." 
Ti)e  words  proved  were,  "She  is  a  worse  thief'  &c.  VVray,  C.  J.,  was  of  opinion,  that  as  very  a  thief,  and  a 
worse  thief,  were  all  one;  but  Gawdy  and  Fenner,  justices,  ruled,  that  the  words  did  not  agree  with  the  de- 
claration. Where  these  words  were  alleged  to  have  been  spoken  by  the  defendant,  "  Harrison  is  a  scoundrel; 
if  I  would  have  found  him  an  oven  for  nothing,  and  given  him  after  the  rate  of  20/.  per  cent,  upon  the 
amount  of  tlie  charges  for  work  and  materials,  he  would  have  passed  my  account."  The  first  witness 
proved  the  words,  "Harrison  is  a  scoundrel;  and  if  I  had  allowed  201.  per  cent,  he  would  have  passed  my 
account."  The  second  witness  proved  the  words,  "  Harrison  is  a  scoundrel;  and  if  I  had  deducted  201.  per 
cent,  he  would  have  passed  my  account."  Li)rd  Ellenborough  held  that  words  to  be  actionable  should  be 
unequivocally  so,  and  be  proved  as  laid;  and  that  the  proof  did  not  support  the  declaration.  {Harrison  v. 
Stratlon,  4  Esp.  C.  218).  It  was  held  that  the  words,  as  laid  in  the  declaration,  "this  is  my  (the  defendant's) 
umbrella,  and  he  (the  plaintiff')  stole  it  from  my  back  door,"  were  not  supported  by  evidence  of  the  words, 
"  if  is  my  umbrella,"  &c.  for  the  words  alleged  import  a  conversation  concerning  a  thing  present;  those 
proved  import  a  conversation  concerning  a  thing  absent.  Walters  v.  Mace,  2  B.  &  A.  756.  So  if  A.  say  to 
B.  and  C,  you  have  committed  a  felony,  although  they  have  separate  actions,  each  must  allege  the  words  to 
have  been  spoken  of  both. 

(t)  Barnes  v.  Holloway,  8  T.  R.  150.  So  the  words  "77iis  is  my  umbrella,  he  stole  it  from  the  back- 
door," are  not  proved  by  evidence  of  the  words  "/<  is  mv  umbrella,  &.c."  Walters  v.  Mace,  2  B.  &  A.  756. 
See  further.  Vol.  I.  tit.  Variance.     M'Pherson  v.  Daniells,^  10  B.  &  C.  274.    Bell  v.  Byrne,  13  East.  554. 

(A)  {Fox  V.  Vanderbeck,  5  Cow.  513.  Freeland  v.  Larifear,  2  Martin,  U.  S.  480.  Trimble  v.  Moore,  2 
Law.  R.  597.  Wheeler  v.  Robb,  1  Blackf  330.  Norton  v.  Reanis,  2  Mur.  380.  Moore  v.  Bond,  4  Blackf, 
458.  Where  the  words  laid  are,  "you  have  conspired  with  others  to  cheat,"  and  the  words  proved  are,  "  I 
believe  you  have  conspired  with  other.*,"  the  variance  is  not  fatal.     Beehler  v.  Steever,  2  Whart.  313.) 

(1)  [It  is  sufficient  to  prove  the  substance  of  the  words — but  the  sense  as  well  as  the  manner  of  speaking 
them  must  'oe  the  same  as  averred.  Miller  v.  Miller,  3  Johns.  74.  Kennedy  v.  Lowry,  1  Binney,  393. 
Brown  v.  Lamberton,  2  ib.  34.     Hersh  v.  Ringwalt,  3  Yeates,  508.     Grubbs  v.  Kyzer,  2  M'Cord,  305. 

A  declaration  in  slander,  charging  that  the  defendant  spoke  of  the  plaintiflT,  "in  substance,  the  following 
false,  scandalous  and  defamatory  words" — is  good.  Kennedy  v.  Lowry,  ubi  sup.  So  a  declaration,  laying 
the  charge  in  the  alternative,  viz.  that  the  defendant  spoke  certain  words  (which  are  set  forth)  "or  words  of 
the  same  import,"  is  good  after  verdict.     Bell  v.  Bugg,  4  Munf  260. 

If  the  words  laid  are,  that  the  plaintiflT  stole  the  goods  of  A  ,  proof  of  the  defendant's  saying  that  the  plain- 
tiflT stole  ihe.goods  of  B.,  will  not  support  the  declaration.  Johnson  v.  Tait,  6  Binney,  121.  A  declaration 
alleging  that  the  defendant  said  "there  was  a  cr)llusion  between  A.,  B.,  C,  and  D.,to  make  E.  swear  a  false 
oath,"  &c.  is  not  supported  by  proof  of  his  having  said  "there  was  a  collusion  between  A.,  S.,  and  C,  to 
make  JS.  swear,  &c.  ifeirf.  Where  the  declaration  alleged  the  words  to  have  been  spoken  of  and  concerning 
the  evidence  given  by  the  plaintiff  on  a  complaint  made  by  him  before  a  justice  of  the  peace,  on  the  20lh  of 
March,  and  the  proof  was  that  the  compl  lint  was  made  on  the  8th  of  March,  the  variance  was  held  to  be  im- 
material.    M-Kinly  v.  Rob,  20  Johns.  351 .     S.  P.  Chapman  v.  Smith,  1 0  Johns.  78  ] 

(2)  [Wolfe  v.  Rodefer,  1  Har.  &  J. 409.  Miller  v.  Miller,  8  Johns.  74  Ace.  Huffman  v.  Shumate,  4  Bibb, 
515.     Tracy  v.  Harkins,  Com.  Pleas,  1  Binney,  395,  n.  Contra.] 

lEng.  Com.  Law  Reps,  xiii,  424,     ^Id.  xvii.  297.    3/rf,  xxi.  69. 
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been  spoken  in  English,  are  not  proved  by  evidence  of  the  speaking  of 
words  of  the  same  lueaning  in  another  language  (w). 

It  is  sufficient,  even  where  special  damage  is  the  gist  of  the  action,  to 
prove  some  of  the  words  as  alleged,  and  that  the  special  damage  resulted 
from  them  {x);  but  if  all  the  words  as  laid  constitute  but  one  entire  charge, 
the  whole  must  be  proved.     The  declaration  stated,  that  the  defendant  said 
of  the  plaintiff, ''  He  is  selling  coals  at  one  shilling  a  bushel,  to  pocket  the 
money,  and  become  a  bankrupt  to  cheat  his  creditors."     Upon  the  trial  the 
words  "and  become  a  bankrupt,"  were  not  proved,  and  the  plaintiff  was 
nonsuited  (y). 
Publication      In  case  of  a  libel,  before  any  evidence  can  be  given  of  its  conlents,  primd 
of  the  Vihel.  facie  evidence  must  be  given  of  a  publication  by  the  defendant  (A).     Evi- 
*620     deuce  *of  a  [)ublication  is  either  of  a  publication  generally  ^c\x  of  a  publica- 
tion in  soiwe.  particular  county  or  place,  and  it  is  either  direct  or  indirect. 

The  publication  may  he  directly  proved,  by  evidence  that  the  defendant 
with  his  own  hand  [z)  distributed  copies  of  the  libel,  or  exposed  its  contents, 
or  painted  an  ignominious  sign  over  the  door  of  another,  or  took  part  in  a 
procession,  carrying  a  representation  of  the  plaintiff  in  effigy,  for  the  pur- 
pose of  exposing  him  to  contempt  and  ridicule,  or  maliciously  read  or  sung 
the  contents  of  the  libel  in  the  presence  of  others;  all  of  these  facts  are 
direct  proofs  of  the  averment  that  the  defendant  published  the  alleged 
libel  («). 

But  it  frequently  liappens  that  no  direct  proof  can  be  given  of  the  defend- 
ant's agency  in  the  publication  of  the  libel,  and  resort  must  be  had  to  in- 
direct evidence,  in  order  to  connect  liim  with  the  libel,  atid  fix  him  with 
its  publication.  The  most  usual  and  important  piece  of  evidence  for  this 
purpose  consists  in  proving  that  the  \\he\  published  is  in  the  hand-writing 
of  the  defendant;  when  the  plaintiff  has  proved  this,  he  has,  if  the  county 
be  not  material,  made  out  such  a  priynd  facie  case  as  entitles  him  to  have 
the  contents  read  in  evidence  (6). 

It  was  observed  by  a  great  authority  (c),  that  "  when  a  libel  is  produced, 
written  in  a  man's  own  hand,  he  is  taken  in  the  mainer^  and  that  throws 
the  proof  upon  him;  and  if  he  cannot  produce  the  composer,  the  verdict  will 
be  against  him." 

And  even  the  possession  of  a  libel  which  has  been  published  is,  it  is  said, 
evidence  to  prove  a  publication  by  the  possessor  [d). 

The  writing  (e)  or  even  printing  (/)  a  libel,  does  not,  however,  in  any 
case,  amom)t  to  a  publication,  but  is  mere  evidence  from  which  it  m;iy  be 
inferred;  whether  there  has  been  any  publication  is  usually  a  question  of 

(a)  Zenohw  v.  Axtell,  6  T.  R.  162.  {x)  Holt's  R.  139. 

(J/)  Flowpr  V.  Pedley,  2  Esp.  C.  491. 

(z)  R.  V.  Almon,  Biirr.  2639.     Seven  Bishops'  Case,  4  St.  Tr.  338. 
(«)  5  Rep.  125.     9  Rep.  59.  b.  (h)  Burr.  2689. 

(c)  Per  Holt,  C.  J.,  R.  v.  Beere,  Lord  Raym.  417;  1  Vent.  31;  2  Salk.  40.  Mullet  v.  Hulton,  4  Esp.  248. 
9  Rep.  59,  b. 

(d)  It  lins  been  said,  that  until  publication,  the  possession  of  a  libel  is  no  more  than  the  possession  of  a 
man's  thoughts.  See  Entick  v.  Cnrrin;>ton,  11  St  Tr.  321.  But  where  the  libel  has  been  published,  then  the 
possession  is  evidence  that  the  defendant  was  the  publisher.  R.  v.  Beere,  1  Vent.  31.  The  possession  of  a 
libel  in  the  dcfend^iil's  house  or  shop  is  evidence  of  a  printiVig  and  publishing  there,  12  Vin.  Ab.  220;  4  Read, 
St.  Law.  155;  Dig.  L.  L.  22.  If  a  jibcl  be  stolen,  that  is  no  publication  {Barrow  v.  Lewdlyii,  Hob.  62):  but 
if  a  sinirlc  of)|)y  reach  a  siuffle  person  in  consequence  of  an  intent  to  publish,  it  is  sufficient.     Ibid. 

(0  Lfimh^  Case,  9  Rep.  .W;  15  Vin.  Ab.  91;  .iVlod.  81.3. 

(/)  Baldwin  V.  Elphinslone,  Bl.  R.  1037,  where  the  printing  of  a  libel  in  a  newspaper  was  intended  by  the 
the  Court  to  be  a  publicatiun. 

(A)  {Waistelv.  Holman,  2  Hall.  172.) 
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fact,  falling  within  the  province  of  the  jury  to  decide  (^);  and  though  proof 
that  the  hbel  is  in  the  hand-writing  of  the  party  goes  far  in  fixing  him 
with  tlie  pubUcation,  he  is  still  at  hberty  to  rebut,  if  he  can,  the  strong 
presumption  thus  raised  against  him,  by  reconcihng  the  fact  with  his  own 
innocence. 

The  sending  a  letter  to  a  third  person  is  a  sufficient  publication  (A)  (A). 

Where  the  libel  was  contained  in  a  letter  sent  by  the  defendant  to  the 
plaintiff,  proof  that  the  defendant  knew  that  letters  sent  to  the  plaintiff  were 
usually  opened  by  his  clerks,  was  held  to  be  sufficient  evidence  to  go  to  a 
jury,  of  the  defendant's  intention  that  the  letter  should  be  read  by  a  third 
person,  so  as  to  amount  to  a  publication  (i). 

*A  consent  by  the  master  to  the  act  of  the  servant  in  printing  a  libel,  is    *621 
primd  facie  evidence  of  a  publication  by  the  master  {k). 

An  allegation  that  the  defendant  published  the  libel  is  satisfied  by  proof 
that  it  was  published  by  his  agent  (/),  if  an  authority  from  the  principal  to 
the  agent  can  be  proved.  And  although  an  authority  to  commit  an  unlaw- 
ful act  will  not  in  general  be  presumed,  yet  it  seems  to  be  otherwise  in  the 
case  of  booksellers  and  others,  where  the  book  or  libel  is  purchased  from 
an  agent  in  the  usual  course  of  trade  [m)  (1). 

The  publication  of  a  newspaper  is  sufficiently  proved  by  a  witness  who 
states  it  to  have  been  published  in  tne  usual  way,  without  producing  a  copy 
which  has  actually  been  published  (n). 

Where  the  libel  (a  song)  from  which  the  publication  took  place  was  lost, 
and  the  printer  produced  a  similar  one  printed  at  the  time,  which  was 
proved  to  correspond  with  that  lost,  it  was  held  to  be  sufficient  (o)  (B). 

The  sale  by  an  agent  in  a  shop  in  the  usual  course  of  business  \s  prima  By  an 
facie  evidence  of  a  publication  with  the  knowledge  and  privity  of  the=ig'="t' 
owner;  and  although  it  be  not  conclusive  evidence,  yet  it  throws  upon  him 
the  necessity  of  rebutting  the  presumption  by  evidence  to  the  contrary  (j»),, 

(g-)  Baldwin  v.  ElpJiinstone,  Bl.  R.  1037;  R.\.  Burdeit,^  4  B.  &  A.  95. 

(/))  Rust.  Ent.  tit.  Actions  sur  le  Case,  3,  a.;  Lord  Raym.  341,  417,  486. 

(i)  Delacroix  V.  r/(eoeno<,2  2  Starkie's  C.  63. 

Ik)  R.  V.  Harris,  2  St.  Tr.  1039.    See  Lord  Camden's  observations  in  Entick  v.  Carrington^U  St.  Tr.  322. 

(l)  Supra,  tit.  Agent;  and  Hale,  P.  C.  613. 

(?«)  Bac.  Ab.  tit.  Lii/e/,  4.58.  R.  v.  Gutch  Sf  others,'^  I  M.  &M.  433.  The  sale  of  each  copy  is  a  distinct  pub- 
lication.   R.v.  Carlisle,-^  1  Chitfy,451. 

(n)  R.  V.  Pearce,  Peake's  C.  75;  and  the  copy  need  not  bear  a  stamp;  Ibid. 

(0)  Johnson  v.  Hudson,!^  7  Ad.  &  Ell.  233,  n. 

{p)  Bac.Ab.  tit.  Li6e/,458;  andft.  V.  ylZmon,5Burr.2689.  R.\.  Dodd,\r2t  2Sess.C.33.  Di?.  L.  L.  27. 
And  Wood's  Ins.  445, 2  Sess.  C.  33.  12  Vin.  Ab.  229.  Flunkett  v.  Cobbett,  5  Esp.  C.  136.  Haw.  P.  C.  c.  73,  s. 
10,  Barnard,  K.B.  308. 

(A)  (In  an  action  on  the  case  for  a  libel  contained  in  an  anonymous  letter  sent  through  the  post-office  to  a 
person  out  of  the  jurisdiction  of  the  court;  proof  that  the  letter  was  deposited  in  the  post-office  and  duly 
despatched,  and  the  production  of  the  letter  by  the  plaintiff,  are  sufficient  proof  of  the  publication  without 
the  oath  of  the  person  to  whom  it  was  addressed.  Callan  v.  Guylard,  3  Watts,  321,  It  seems,  that 
where  a  libel  is  seen  but  by  a  few  persons,  neither  of  whom  understand  it  as  conveying  an  injurious 
imputation  upon  the  plaintiff,  such  fact  may  be  given  in  evidence  to  rebut  the  presumption  of  its  publica- 
tionasalibel.  Maynard  v.  Beardsley.iWend.^SC.    S.C.  7  Wend.  560.  See  also  GouW  v.  W«</,  12  Wend.  12.) 

(B)  (The  publication  of  a  libel  cannot  be  established  by  a  comparison  of  one  paper  which  is  not  proved 
to  have  been  published  with  another  published,  but  not  produced  on  the  trial,  nor  its  absence  accounted  for; 
Simpsonv,  Wiley,  4  Porter,  215;  and  evidence  of  a  general  impression  that  the  defendants  are  the  editors  of 
a  paper,  in  which  a  libel  is  charged  to  be  published,  is  not  testimony  that  they  are  joint  partners  and  editors 
thereof.  Ibid.) 

(1)  [An  action  for  a  libel  lies  against  the  proprietor  of  a  gazette  edited  by  another,  though  the  publication 
was  made  without  the  knowledge  of  such  proprietor.  Andres  v.  Wells,  7  Johns.  260.  But  if  a  printing  press 
and  newspaper  establishment  bo  assigned  to  a  person  merely  as  security  for  a  debt,  and  the  press  remain  in 
the  sole  possession  and  management  of  the  assignor,  the  ownership  of  the  person  holding  the  security  or  iien 
is  not  such  as  will  render  him  liable  to  an  action  as  a  proprietor.  Ibid.] 

lEng.  Com.  Law  Reps.  vi.  358.    ^Id.  iii.  245.    ^Id.  xxii.  352.    ^Id.  xviii.  135.    ^Id.  xxxiv.  84. 
VOL.  II.  81 


621  LIBEL  AND  SLANDER:  ACTION. 

even  although  the  principal  lives  at  a  distance  from  his  shop  [q).  But  the 
defendant  may  rebut  the  presumption,  by  evidence  that  the  libel  was  sold 
contrary  to  his  orders,  or  clandestinely;  that  by  reason  of  sickness  he  was 
ignorant  of  the  fact;  or  that  he  was  absent  under  circumstances  which  do 
not  import  fraud  (r).  The  imprisonment  of  the  defendant  at  the  time  of 
publication  is  evidence  in  exculpation,  but  not  conclusive;  it  may  be  re- 
butted by  proof  of  the  access  of  agents  (*). 

Where  in  an  action  for  a  libel  it  appeared  that  the  libel  was  written  in 
the  hand  of  the  daughter  of  the  defendant  (a  minor),  who  usually  wrote 
his  letters  of  business,  but  no  evidence  was  given  of  any  authority  to  write 
the  letter  in  question,  or  of  any  recognition  of  the  letter  by  him,  it  was 
held  that  there  was  no  evidence  to  go  to  the  jury  of  a  publication  by  the 
defendant,  since  this  was  not  an  act  within  the  scope  of  the  defendant's 
authority  {t). 

If  one  procure  another  to  publish  a  libel,  the  procurer  is  guilty  of  a  pub- 
lication, wherever  it  takes  place,  and  the  actual  publisher,  like  any  other 
particeps  criminis,  is  competent  to  prove  his  employment  by  the  defend- 
ant and  the  consequent  publication  {u).  And  if  a  letter  be  sent  by  the  post, 
*622  it  is  *a  publication  by  the  defendant  in  any  county  to  which  the  letter  is 
in  consequence  sent  [v). 

A  statement  in  a  newspaper  in  consequence  of  a  communication  of  the 
contents  by  the  defendant  to  a  repofter,  for  the  purpose  of  publication,  is  a 
publication  by  the  defendant,  notwithstandmg  some  immaterial  variations; 
but  the  newspaper  cannot  be  read  without  proof  of  the  written  statement 
delivered  by  the  reporter  (the  witness)  to  the  editor  [x). 

Where  the  defendant  has  admitted  that  he  is  the  author  of  a  particular 
book,  errors  excepted,  it  is  incumbent  upon  him  to  prove  that  the  errors 
excepted  are  material  {y). 

In  the  case  of  libel,  as  well  as  in  all  others,  whether  civil  or  criminal,  pre- 
sumptive evidence  must  be  resorted  to  in  failure  of  direct  and  positive  testi- 
mony; and  the  same  reasonable  inferences  and  presumptions  are  to  be  made 
so  by  the  juries  as  in  all  other  instances  (z). 
Publication     In  Criminal  cases  it  is  always,  and  in  civil  cases  it  is  in  some  instances, 
in  a  par-     necessary  to  prove  a  publication  within  the  particular  county.     It  seems 
c^^unT        ^^^^  wherever  the  publication  of  a  libel  has  once  been  authorized  by  the 
defendant,  he  is  guilty  of  a  publication  in  every  county  where  the  libel  shall 
afterwards  be  in  consequence  published  («).     Where  the  writer  of  a  libel 
sent  it  by  post,  directed  to  Ji.  B.  in  the  county  B.,  and  it  was  in  conse- 
quence sent  into  the  county  B.,  and  from  thence  sent  by  the  post  to  Ji.  B. 

(ij)  R.  V.  Dodd,  2  Sess.  C.  33.  Dig.  L.  L.  27;  for  the  law  presumes  that  the  master  is  acquainted  with  what 
his  servant  does  in  the  course  of  his  business.  And  see  R.  v.  Nutt,  Barnard,  K.  B.  308.  Fitzg.  47.  Dig.  L.  L. 
27,  where  it  was  so  held,  although  the  defendant  lived  a  mile  from  her  shop,  and  had  been  bed-ridden  for  a 
long  time.  In  Com.  Dig.  tit.  Libel,  B.  1,  it  is  said  that  the  sale  of  a  libel  in  the  defendant's  shop,  by  his  servant 
or  agent  there,  for  the  deliendant's  benefit,  is  a  publication  by  the  defendant,  though  he  was  not  privy  to  the 
contents  or  sale.  (r)  See  1  Haw.  c.  73.    R.  v.  Woodfall,  Ibid.  sec.  10. 

(s)  R.  V.  Woodfall,  1  Haw.  c.  73,  s.  10.  (1)  Harding  v.  Greening,  1  Moore,  477. 

(m)  R.  v.  Johnson,  7  East,  65.    R.  v.  Dodd,  2  Sess.  C.  33.    Bac.  Ab.  tit.  Libel,  497.    Wood's  Ins.  445. 

(»)  R.v.  Watson,  I  Camp.  215.  The  defendant  was  indicted  in  Middlesex,  the  letter  had  been  sent  by  the 
post  into  Berkshire,  and  had  been  sent  from  thence  to  the  prosecutor  in  Middlesex. 

(a;)  Adams  v.  Kelly,^  R.  &,  M.  157.  (j/)  R.  v.  Hall,  Str.  416.    Macleod  v.  Wakeley,^  3  C.  &  P.  311. 

(z)  See  R.  v.  Johnson,  7  East,  65;  infra,  note  (a). 

(a)  B.  N.  P.  6,  R.  V.  Johnson,  7  Kast,  65.  If  A.  send  a  libel  to  London  to  be  printed  and  published,  it  is  his 
act  in  London,  if  the  publication  be  there.  Vide  infra,  R.  v.  Watson.  In  R.  v.  Johnson,  C,  in  the  county  of 
Middlesex,  received  a  letter  in  the  hand-writing  of  the  defendant,  offering  to  supply  political  matter  for  pub- 
lication by  C.  in  a  public  journal,  and  two  letters  were  afterwards  received  by  C,  also  in  the  defendant's  hand- 
writing. It  was  held  that  these  letters  might  be  read  in  evidence;  and  that  as  they  indicated  that  the  writer 
had  sent  them  for  publication  there,  and  they  had  in  fact  been  published,  this  was  evidence  of  a  publication, 
by  the  procurement  of  the  defendant,  in  Middlesex. 
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in  the  county  of  M ,  where  ^.  B.  received  it,  and  read  it,  it  was  held  to  be 
a  publication  in  the  county  of  M.  (6)  (1). 

If  the  hbel  be  dated  of  a  particular  place,  the  date  is  evidence  that  it  was 
written  there  (c).  It  has  been  said,  that  the  post-mark  upon  a  letter  is  not 
primd  facie  evidence  to  prove  that  a  letter  has  been  put  into  the  post-office 
at  the  place  denoted  by  the  post-mark  (</);  it  seems,  however,  from  a  later 
authority,  that  the  post-mark  is  a  fact  admissible  in  evidence,  when  corro- 
borated by  other  circumstances  (e). 

*A  general  confession  that  the  defendant  was  the  writer  of  a  libel  does    *623 
not  amount  to  an  admission  that  \\q  published  it,  still  less  is  it  a  confession 
that  he  published  in  any  particular  county  (/)  (2). 

A  late  case  upon  this  subject  excited  much  interest,  and  exercised  great 
talent  and  profound  learning.  The  points  were  shortly  as  follow:  the  infor- 
mation charged  the  defendant  with  composing,  writing,  and  publishing  a 
libel  in  Leicestershire;  A.  stated  that  he  received  the  libel,  which  was  in 
the  hand-writing  of  the  defendant,  from  B.  on  the  24th  of  August  (^);  it 
was  contained  in  an  envelope,  which  had  been  destroyed,  but  which,  to  the 
best  of  the  witness's  recollection,  was  addresed  to  B.  who  was  the  profes- 
sional friend  of  the  defendant;  there  was  no  trace  of  any  seal,  either  on  the 
envelope  or  paper.  The  paper  was  dated  Kirby  Park,  Aug.  the  22d,  Kirby 
Park  (the  defendant's  seat)  being  situate  in  Leicestershire,  100  miles  from 
London,  not  far  from  the  boundary  between  the  counties  of  Leicester  and 
Rutland.  The  defendant  was  seen  in  the  county  of  Leicester,  near  Kirby 
Park,  on  the  22d  and  on  the  23d  of  August,  and  there  was  no  evidence  of 
his  having  left  the  county  of  Leicester  till  after  the  publication  (A)  of  the 
paper,  which  took  place  on  the  25th;  the  only  words  either  on  the  paper 
or  envelope,  besides  the  libel,  were  "forward  this  to  .^."  (the  witness).  The 

(6)  R.  V.  Watson,  1  Camp.  215,  R.  v.  Girdioood,  East's  P.  C.  1 1 1 6, 1120.  The  sending  a  letter  by  post  from 
the  county  A.  to  the  county  B.,  is  a  publication  in  A.  R.  v.  Williams,  2  Camp.  646,  per  Ld.  Ellenborough, 
C.  J.,  and  see  the  opinion  of  Abbot,  C.  J.  and  Best,  J.  in  R.  v,  Burdett,^  4  B.  &  A.  717;  and  see  tit.  Venue. 

(c)  R.  V.  Burdett,^  4  B.  &  A.  95. 

(rf)  /2.V.  Wr/<son,l  Camp.  215,    But  the  defendant  was  found  guilty  of  another  publication. 

(fi)  R.  \.  Johnson,  7  East,  65;  note,  tliat  in  this  case  the  post-mark  seems  to  have  been  perfectly  immaterial; 
but  upon  principle  there  seems  to  be  little  doubt  that  a  post-mark,  upon  a  letter  in  the  hand-writing  of  a 
defendant,  and  received  tlirough  the  medium  of  the  post,  is  evidence,  as  a  circumstance  arising  in  the  usual 
course  and  routine  of  business.  The  post-mark  is  evidence  to  show  that  the  letter  w^as  in  tlie  office  vphose 
m;irk  it  bears,  at  the  date  of  the  mark.  R.  v.  Plumer,  Russ.  &  Ry.  C.  C.  L.  1 64.  In  the  case  of  Fletcher  Sf 
others,  assignees  of  Parry  v.  Braddyll,  cor.  Hoiroyd,  J.  Lane.  Summ.  Ass.  1822,  a  letter  of  one  of  the  bank- 
rupts was  offered  in  evidence  to  prove  an  act  of  bankruptcy;  it  was  objected  that  proof  ought  to  be  given 
of  the  existence  of  the  letter  previous  to  the  bankruptcy,  and  Hoiroyd,  J.  admitted  the  post-mark  on  the 
letter  as  prima  facie  evidence  to  prove  the  existence  of  the  letter  at  that  time.  The  post-mistress  of  Lan- 
caster was  called  to  prove  that  the  letter  was  stamped  with  the  Wakefield  post-office  stamp. 

(/)  The  Seven  Bishops'  Case,  St.  Tr.  4  Jac.  2,  where  the  defendants,  in  IWiddlesex,  admitted  their  signa- 
tures to  a  petition  which  had  been  prepared  and  signed  in  Surrey;  but  it  was  held  that  this  was  not  evidence 
of  a  publication  of  that  which  was  termed  (but  grossly  misnamed)  a  libel  in  the  county  of  Middlesex.  And 
see  the  observations  upon  this  case  by  Ld.  Ellenborough,  C.  J.  and  Lawrence,  J.  in  R.  v.  Johnson,  7  East,  65; 
and  R.  v.  Burdett,^  4  B.  &  A.     See  also  Macleod  v.  Wakeley,^  3  C.  &  P.  311.     _ 

{g)  A.  did  not  state  where  he  received  it,  but  it  was  assumed,  and  no  doubt  it  was  the  fact,  that  he  received 
it  in  Middlesex. 

{h)  i.  e.  in  the  public  newspapers. 


(1 )  [A  libel  was  published  in  a  newspaper  printed  in  another  state,  but  which  usually  circulated  in  a  county 
in  the  state  of  Massachusetts,  and  the  number  containing  the  libel  was  actually  received  and  circulated  in  such 
county.  Held,  that  this  was  competent  and  conclusive  evidence  of  a  publication  within  such  county.  Comm. 
V.  Blanding,  3  Pick.  Rep.  304.]  ,  •  >     u     i-i.  i  • 

(2)  [An  affidavit  of  the  defendant  (who  had  been  chairman  of  a  public  meetmg  at  which  the  libel  m 
question  had  been  signed  by  him  and  ordered  by  the  meeting  to  be  published)  and  of  another  person,  which 
the  defendant  in  his  own  affidavit  referred  to  as  correct,  stating  that  the  address  was  ordered  to  be  published, 
and  admitting  and  justifying  the  publication,  together  with  a  copy  of  the  address  annexed  to  the  affidavits 
and  referred  to  in  them,— were  held  sufficient  evidence  of  publication.     Lewis  v.  Few,  5  Johns.  1.] 
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paper  was  addressed  to  the  electors  of  Westminster;  and  Jl.  had  no  reason 
for  supposing  that  the  defendant  intended  that  it  should  be  published,  except 
that  it  was  so  addressed.  A.  having  been  required  to  give  up  the  author, 
the  defendant  wrote  a  letter,  admitting  that  lie  was  the  author.  No  evi- 
dence was  given  on  the  part  of  the  defendant.  It  was  objected  at  the  trial, 
and  afterwards  in  the  court  of  King's  Bench,  after  the  conviction  of  the 
defendant,  on  a  motion  for  a  new  trial,  that  there  was  no  evidence  of  a 
publication  in  Leicestershire.  The  learned  Judge  left  it  to  the  jury  to  say, 
whether  there  had  been  a  publication  in  Leicestershire,  by  an  open  delivery 
of  the  libel.  The  question,  and  the  principles  relating  to  it,  were  discussed 
on  the  motion  for  a  new  trial,  with  all  the  aid  which  talent,  learning,  expe- 
rience and  unwearied  diligence  could  supply.  The  ultimate,  although  it 
seems  not  the  unanimous,  decision  of  the  Court  was,  that  the  evidence  was 
sufficient  to  warrant  the  conviction  (/). 

Some  proofs  are  to  be  noticed  which  apply  particularly  to  the  proprietors 

*624     *and  publishers  of  newspapers.     Upon  an  indictment  for  a  libel,  published 

In  a  news-  in  a  newspaper  called  The  World,  proof  that  the  paper  was  sold  at  the 

j)aper.        defendant's  office,  and  that  he  as  proprietor  had  given  a  bond  to  the 

Stamp-office,  as  required  by  the  stat.  29  Geo.  3,  c.  10,  s.  10,  for  securing  the 

duties  on  advertisements,  and  that  he  had  from  time  to  time  applied  to  the 

Stamp-office  respecting  the  duties,  was  held  to  be  strong  evidence  to  prove 

a  publication  by  him  {k)  (1).  ' 

Where  the  affidavit  made  by  the  printer  and  proprietor  of  a  newspaper 
(according  to  the  statute  38  Geo.  3,  c.  78)  (/),  stated  the  place  where  it  was 

(i)  R.  V.  Sir  Francis  Burdett,  bart.,'  3  B.  &.  A.  717;  4  B.  &  A.  95.  The  Judges  delivered  their  opinion 
seriatim, — Best,  J.  was  of  opinion  that  there  was  presumptive  evidence  of  an  actual  publication  in  Leiccs- 
tershire,  and  that  the  pending  the  libel  by  the  post  from  that  county  amounted  to  a  publication.  R.  v.  Watson, 
1  Camp.  215.  R.  v.  Willia?ns,  2  Camp.  505,  Codex,  Lib.  9,  tit.  36;  and  see  Girdwood^s  Case,  East's  P.  C. 
1116,  1120.) — Holroyd,  J.  was  of  opinion,  that  the  composing  and  writing  a  libel  in  the  county  of  L.  and 
afterwards  publishing  it,  allliough  tlie  publication  was  not  within  the  county  of  L.,  was  an  offence  suffi- 
ciently charged  as  a  substantive  offence  in  the  information,  and  which  gave  jurisdiction  to  a  jury  of  the 
county  of  L.  (see  R.  v.  Beere,  2  Salk.  417.  Carth.  409.  Holt's  R.  422.  R.  v.  Knell,  Barnard,  K.  B.  305. 
R.  V,  Carter,  Dig.  L.  L.  124);  and  that  the  composing  and  writing,  with  the  intent  afterwards  to  publish, 
also  amounted  to  a  misdemeanor,  and  that  a  jury  of  the  county  of  L.  might  inquire  as  to  the  publisliing  in 
another  county,  in  order  to  prove  the  defendant's  intention  in  composing  and  writing  in  the  county  of  L. 
And  that  in  the  case  of  an  aggregate  charge,  part  of  which,  being  in  itself  a  substantive  misdemeanor,  is 
committed  within  a  particular  countv,  the  jury  may  inquire  into  tlie  remainder,  although  done  elsewhere; 
tliat  ihere  was  reasonable  evidence  of  a  publication  in  L.;  and  that  a  delivery  of  a  libel  within  the  county, 
although  it  be  sealed,  is  a  publication  in  law. — Bayley,  J.  was  of  opinion  that  there  was  not  sufficient  evi- 
dence  to  support  a  presumption  that  there  had  been  an  open  delivery  of  the  libel  in  L.,  considering  that 
positive  proof  might  have  been  given  by  calling  B.  as  a  witness.  He  gave  no  opinion  on  the  question,  whe- 
ther a  close  delivery  amounted  to  a  publication.  He  held,  that  the  whole  corpus  delicti  must  be  proved  within 
one  county;  and  that  there  was  no  distinction  in  this  respect  between  felonies  and  misdemeanors.  He  gave 
no  opinion  on  the  question,  whether  the  composing  a  writing,  with  intent  to  publish,  constituted  an  otience. 
Abbott,  C  J.,  intimated  his  opinion,  that  mere  delivery  constituted  a  pubhcation  He  held  that  the  facts 
warranted  the  conclusion,  that  the  paper  had  been  delivered  by  the  defendant  in  L ,  to  B.,  in  the  state  in 
which  it  had  been  delivered  by  the  latter  to  A.  That  even  supposing  the  libel  to  have  been  delivered  by 
the  defendant  in  a  different  county,  yet  as  the  whole  was  a  misdemeanor  compounded  of  distinct  parts,  each 
of  which  was  an  act  done  in  the  prosecution  of  the  same  criminal  intention,  the  whole  might  be  tried  in  the 
county  of  Zi.,  wiiere  one  of  those  acts  had  been  done. 

(k)  R.  V.  Popham,  4  T.  R.  126. 

Q)  By  sect.  1,  no  per.son  shaU  print  or  publish  any  newspaper,  until  certain  affidavits,  &,c.  shall  have 
been  delivered  to  the  commissioners  of  stamps,  &c. — By  sect.  2,  these  must  contain  a  true  description  of  the 

(1)  [Where  the  printer  testified  that  he  had  been  in  the  defendant's  office,  where  a  certain  paper  was 
printed,  and  saw  it  printed  there,  and  that  he  believed  the  paper  produced  by  the  plaintiff  was  printed  with 
the  types  used  in  the  defendant's  office;  this  was  held  to  be  prima  facie  evidence  of  the  publication  by  the 
defendant.  SoutJiwick  v.  Stevens,  10  Johns.  442.  It  is  sufficient  proof  of  a  person's  being  the  printer  of  a 
newspaper  in  which  a  libel  is  published,  for  such  paper  to  go  to  the  jury,  that  the  papers  were  deposited  in  a 
hole  behind  ihe  door  of  a  public  library,  and  that  liis  common  clerk  received  payment  therefor.  Respuhlica 
V.  Davies,  3  Yeates,  128.] 
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Sprinted  in  London,  and  the  newspaper  given  in  evidence  slated  at  the  foot 
of  it  that  it  was  printed  at  No.  3,  Warwick-lane,  London,  and  it  was  also 

printer(*),  publisher  and  proprietors,  or  of  two  of  them,  and  of  their  places  of  abode;  of  their  shares  in  the 
paper,  and  the  house  in  which  it  is  intended  to  be  printed,  and  of  its  title. — By  sect.  9,  all  such  affidavits  and 
affirmations,  or  copies  thereof,  certified  to  be  true  opies  according  to  the  Act,  shall,  in  all  proceedings, 
civil  and  criminal(t),  toucliing  any  newspaper  or  other  such  paper  as  aforesaid,  which  shall  be  mentioned  in 
any  such  affidavits  or  affirmations,  or  touching  any  publication,  matter  or  thing  contained  in  any  such 
newspaper  or  other  paper,  be  received  and  admitted  as  conclusive  evidence  of  the  truth  of  all  such  matters 
set  forth  in  such  affidavits  or  affirmations  as  arc  liereby  required  to  be  (herein  set  forth,  against  every  per- 
son who  shall  have  signed  and  sworn  or  affirmed  such  affidavits  or  affirmations;  and  shall  also  be  received 
and  admitted  in  like  manner,  as  sufficient  evidence  of  the  truth  of  all  such  matters,  against  all  and  every 
person  who  shall  not  have  signed  or  sworn  or  affirmed  the  same,  but  who  shall  be  therein  mentioned  to  be  a 
proprietor,  printer  or  publisher  of  such  newspaper  or  other  paper,  unless  the  contrary  shall  be  satisfactorily 
proved.  The  section  then  contains  an  exception  in  favour  of  such  as  have  before  the  publication  of  the  paper 
in  question,  delivered  in  to  the  commissioners  an  affidavit,  stating  that  they  have  ceased  to  be  the  printers,  &,c. 
of  such  paper. — By  the  10th  section,  in  some  part  of  every  newspaper,  &c.  shall  be  printed  the  names,  addi- 
tions, and  places  of  abode(:t:)  of  the  printers,  publishers,  &c.,  and  the  place  where  the  same  is  printed. — By 
sect.  11,  it  shall  not  be  necessary  after  any  such  affidavit,  «&c.  or  a  certified  copy  thereof,  shall  have  been 
produced  in  evidence  as  aforesaid,  against  the  persons  who  signed  and  made  such  affidavit,  or  are  therein 
named,  according  to  this  Act,  or  any  of  them,  and  after  a  newspaper,  or  other  such  paper  as  aforesaid,  shall 
be  produced  in  evidence,  intituled  in  the  same  manner  as  the  newspaper  or  other  paper  mentioned  in  such 
affidavit  or  copy  is  intituled,  and  wherein  the  name  or  names  of  the  printer  and  publisher,  or  printers  and 
publishers,  and  the  place  of  prinling,  shall  be  the  same  as  the  name  or  names  of  the  printer  and  publisher, 
or  printers  and  publishers,  and  the  place  of  printing,  mentioned  in  such  affidavit  or  affirmation,  for  tiie  plain- 
lift',  informant  or  prosecutor,  or  person  seeking  to  recover  any  of  the  penalties  given  by  this  Act,  to  prove 
that  the  newspaper  or  paper  to  which  such  trial  delates,  was  purchased  at  any  house,  shop  or  office  belonging 
to  or  occupied  by  the  defendant  or  defendants,  or  any  of  them,  or  by  his  or  their  servants  or  workmen,  or 
where  he  or  they,  by  themselves,  or  their  servants  or  workmen,  usually  carry  on  the  business  of  prinling  or 
publishing  such  paper,  or  where  the  same  is  usually  sold. — By  sec.  13,  it  is  enacted,  that  a  certified  copy  of 
such  affidavit  or  affirmation  shall  be  delivered  by  the  commissioners  to  the  person  requiring  it,  upon  payment 
of  one  shilling. — By  sect.  14,  in  order  to  prevent  the  inconvenience  which  might  result  from  requirmg  the 
personal  attendance  of  the  commissioners,  it  is  enacted  that  a  certified  copy  of  any  affidavit  or  affirmation, 
proved  to  be  signed  by  the  officer  who  has  the  custody  of  the  original,  shall  be  received  in  evidence  as  sufficient 
proof  of  sucii  affidavit  or  affirmation,  and  that  the  same  was  duly  sworn  or  affirmed,  and  of  the  contents  thereof; 
and  that  such  copies,  so  produced  and  certified,  shall  also  be  received  as  evidence  that  the  affidavit  or  affirmation, 
of  which  they  purport  to  be  copies,  have  been  sworn  or  affirmed  according  to  this  Act;  and  shall  have  the 
same  effect  for  the  purposes  of  evidence  as  the  originals  would  have  had  in  case  they  had  been  produced  and 
proved  to  liave  been  duly  so  certified,  sworn  and  affirmed,  by  the  person  appearing  by  such  copy  to  have  sworn 
or  affirmed  the  same  as  aforesaid. — By  the  17th  section  it  is  enacted,  that  every  printer  or  publisher  of  any 
newspaper  or  other  such  paper,  shall,  within  six  days,  deliver  to  the  commissioners,  or  their  officer,  one  of  the 
papers  (§)  so  published,  signed  by  the  printer  or  publisher  in  his  hand-writing,  with  his  name  and  place  of 
abode;  and  that  the  same  shall  be  kept  by  the  commissioners  or  their  officer,  under  a  penalty,  in  case  of  ne- 
glect by  such  printer  or  publisher,  of  100/.;  and  that  upon  application  by  any  person  to  the  commissioners  or 
their  officer,  to  have  such  paper  produced  in  evidence  in  any  proceeding,  whether  civil  or  criminal,  such  com- 

(*)  One  who  lets  out  types  and  men  to  print  a  newspaper,  is  not  a  printer  within  the  stat.  38  Geo.  3,  c. 
78;  the  party  who  hires  the  men,  and  superintends  the  printing,  is  the  party  responsible  to  the  Stamp-office. 
Bagster  v.  Robinson,^  9  Bing.  77. 

(t)  The  provisions  of  the  statute  are  applicable  in  the  case  of  a  motion  for  a  criminal  information.  R.  v. 
Dennison2  4  B.  &  Ad.  698;  and  R.  v.Franceys,^  2  Ad. &  Ell.  49. 

(t)  The  affidavit  was,  "situate  Union-street,  Castle-street;"  the  newspaper  was.  Union  buildings,  John- 
street;  the  variance,  on  motion  for  criminal  information,  was  held  to  be  fatal.  Note. — The  Court  said  they 
would  notice  the  newspaper  filed  with  the  affidavits,  although  not  expressly  identified  by  or  annexed  to  any 
affidavit.     R.  v.  Dennison,'^  4  B.  &,  Ad.  698;  R.  v.  Franceys,^  2  Ad.  &  Ell.  49. 

(§)  Such  a  delivery  amounts  to  a  publication  in  respect  of  which  the  party  may  be  indicted,  if  the  matter 
be  libellous.  R.  v.  Amphlitt,^  4  B.  &  C.  35.  But  the  rule  does  not  extend  to  one  who  is  not  the  printer  or 
publisher.  Adams  v.  Kelly,^  I  Ry.  &.  M.  157.  Where  the  identical  paper  was  produced  by  the  distributor 
of  stamps,  marked  with  various  charges  corresponding  with  the  sum  paid  by  the  defendant  of  the  distributor; 
held  that  it  was  evidence  to  go  to  the  jury  of  a  publication  by  the  defendant;  held  also,  that  it  was  libellous 
to  print  and  publish  a  ludicrous  story  of  the  plaintiff,  exposing  him  to  ridicule,  notwithstanding  it  appeared 
that  the  plaintiff  himself  had  told  it  of  himself;  and  that  evidence  of  the  plaintiff  having  been  exposed  to 
public  laughter  at  a  vestry  was  evidence  as  identifying  the  subject  of  the  libel,  and  proving  the  consequences 
of  the  publication.  Cook  v.  Ward,^  6  Bing.  409.  Where  the  plaintiff  produced  a  certified  copy  of  the  affi- 
davit lodged  at  the  Stamp-office,  and  a  newspaper  containing  the  libel,  corresponding  with  the  paper  described 
in  the  affidavit,  it  was  held  to  be  sufficient  evidence  of  publication.  Moyne  v.  Fletcher,''  9  B.  &.  C.  382.  And 
see  R.  V.  Leigh  Hunt,  lb.  in  noil's,  385. 

lEng.  Com.  Law  Reps,  xxiii.  270.    2/d.  xxiv.  143.    s/c?.  xxix.  27.    *Id.x.215.    sic/,  v.  429.    ejd.xix.m. 
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proved  that  the  defendant's  printhig-house  was  there  ;  it  was  held  to  be 
sufficient  evidence  of  a  pubUcation  in  London  (m)  (A). 

The  observations  which  have  been  made  as  to  variances  between  the 
*626  allegation  *and  proof  of  words,  apply  still  more  forcibly  to  the  case  of  a 
libel,  which  must  be  set  ont  in  the  p\edidin^s  secundicm  tenorem  or  in  hxc 
verba,  or  by  equivalent  words  {m)  (1)  ("). 
Variance.  It  is  no  variance,  although  the  libel  read  in  evidence  contain  matter  ia 
addition  to  that  which  is  set  out  on  the  record,  provided  the  additional  part 
does  not  by  its  context  alter  the  sense  of  that  which  is  set  out  [n).  But  if 
the  additional  matter  causes  the  libel  proved  to  vary  in  sense  from  that 
alleged,  or  if  by  a  selection  of  passages,  and  setting  them  out  as  one  conti- 
nuous libel,  the  sense  be  altered,  the  variance  will  be  fatal  (o). 

With  respect  to  the  alteration  of  one  or  more  letters  of  a  word,  the  rule 

missioners  or  officer  shall,  at  the  expense  of  the  applicant,  at  any  time  williin  two  years  from  the  publication, 
either  cause  the  same  to  be  produced  in  the  court,  and  at  the  time  when  the  same  is  required  to  be  produced, 
or  shall  deliver  the  same  to  the  applicant,  on  his  giving'  reasonable  security,  at  his  own  expense,  for  returningr 
the  same;  and  that  in  case  such  commissioners  or  their  officer  cannot,  by  reason  of  a  previous  application, 
eompi}'  with  tlie  terms  of  a  subsequent  one,  they  shall  comply  with  such  subsequent  one  as  soon  afterwards 
as  ihey  shall  be  able  so  to  do.  Tlie  above  statute  has  been  repealed,  and  provisions  of  a  similar  nature  have 
been  substituted  by  the  6  &,  7  W.  4,  c.  76,  s.  8.     See  Appendix. 

(m)  R.  V.  Hart  '^  While,  10  East,  94. 

(?n)  See  Dr.  SachevereWs  Case,  8  St.  Tr.  557;  2  Salk.  417. .  R.  v.  Beare,  I  Ld.  Raym.  414;  Holt's  R.  348. 350; 
Starkie'sCrim.  PI.  2d  edit.  124;  Starkie'sLaw  of  Libel,  314, 2d.  edit.;  and  see  the  late  st.  9  G,  4,  c.  15;  infra,  tit. 
Variance. 

(«)  See  Sir  J.  Sydenliam's  Case,  supra,  618;  and  Tahart  v.  Tipper,  1  Camp.  350.  One  count  of  a  decla- 
ration for  a  libel  stated  the  words  as  follow:  "My  sarcastic  friend,  by  leaving  out  the  repetition  or  chorus  of 
Mr.  T.'s  poem,  greatly  injured  the  tout  ensemble,"  &c.  The  words  proved  in  evidence  were,  "My  sarcastic 
friend  Mnpos  by  leaving  out,"  &,c.,  and  Lord  Eilcnborough  held  that  the  variance  was  material.  See  also 
tit.  Variance;  and  Appendix;  and  Cartwrightv.  Wright,^  5  B.  <fe  A.  G15.  In  an  action  for  a  libel  contained 
in  a  letter  addressed  "to  the  treasurer  of  the  N.  E.  Company,"  and  slandering  the  plaintiff  in  his  employment 
as  survej'or  of  tlie  company,  held  that  it  was  not  necessary  to  allege  with  extreme  precision  the  description 
of  the  company,  nor  to  prove  the  plaintiff's  employment  by  deed,  the  libel  being  alleged  of  the  plaintiff  in 
that  employment;  the  letter  going  on,  after  staling  the  libellous  matter,  to  say,  that  the  writer  had  never 
disclosed  the  matter,  nor  ever  would,  except  to  the  person  he  addressed  and  his  friend,  which  was  not  set 
out  in  the  declaration;  it  was  held,  that  although  the  defendant  might  avail  himself  of  the  whole  of  the  letter 
to  repel  malice,  yet  the  omission  of  such  part  in  no  waj'  qualifying  the  meaning  of  the  libellous  part  set  out, 
was  not  a  ground  of  variance.    Rutherfurd  v.  Evans,^  6  Bing.  451. 

(0)  1  Camp.  C.  350.  Where  a  declaration  alleged  a  publication  by  the  defendant,  omitting  a  reference, 
from  which  on  reading  the  libel  it  appeared  to  be  a  quotation,  the  variance  was  held  to  be  fatal.  Cartwright 
V.  Wright,^  5  B.  &  A.  615.  So  where  the  libel  as  alleged  imputed  to  an  engineer  "mismanagement  or 
ignorance,"  and  the  words  proved  were,  "ignorance  or  inattention."  Brooks  v.  Blanshard,  1  C.  &.  M.  779; 
3Tyr.  844.  As  to  variances  in  allegations  of  intention,  see  tit.  Variance,  and  the  observations  of  Buller,  J. 
in  Peppin  v.  Solomon,  5  T.  R.  497. 

(A)  (It  is  competent  for  the  plaintiff  to  prove  by  parol  evidence  that  the  defendant  had  a  printing  office, 
and  that  the  paper  in  which  the  libel  appeared  was  printed  there,  and  that  the  paper  produced  was  of  the 
type  of  that  office;  and  that  it  was  printed  in  the  name  of  the  defendant.  Soutkwick  v.  Stevens,  10  John. 
R.  444.) 

(1)  [In  a  declaration  for  a  libel,  if  the  plaintiff  declares  quce  sequitur  in  his  verbis,  scilicet,  the  minutest 
variance  between  the  libel  offered  in  evidence  and  the  declaration  is  fatal.  Semb.  Harris  v.  Lawrence  Sf  al. 
1  Tyler,  156.  Olin  v.  Chipman,  2  ib.  148.  So  in  an  indictment,  if  the  tenor  is  undertaken  to  be  recited,  and 
the  recital  is  variant  in  a  word,  or  letter,  so  as  thereby  to  create  a  different  word.  The  Slate  v.  Coffey,  2 
Taylor,  272.  Where  an  indictment  for  a  libel  charged  the  defendant  with  publishing  that  A.  was  "worse 
that  the  lowest  vagabonds,"  &c.,  and  the  words  proved  were  "  worse  than  the  lowest  vagabonds" — anew  trial 
was  granted  to  the  defendant.  Walsh  v.  The  State,  2  M'Cord,  248.  But  is  not  aground  to  arrest  judgment, 
that  the  declaration  professed  to  set  out  a  libel  in  hac  verba,  and  that  there  was  an  immaterial  variance.  Cat- 
houn  V.  M'Meers,  1  Nott  &  M'Cord,  422] 

(2)  [Where  the  declaration,  in  action  for  a  libel,  charges  tho  publication,  without  purporting  to  set  forth 
in  hcEC  verba,  proof  of  the  publication  of  a  libel,  containing  part  of  the  libellous  matter  charged,  is  sufficient. 
Metcalfe  v.  Williams,  3  Litiell's  Rep.  389.] 

(»)  Where  the  defendant  published  imputations  against  the  plaintiff  as  envoy  of  Chili,  and  the  plaintiff  hav- 
ing  avowed  in  his  declaration  that  he  was  such,  the  averment  was  held  to  be  sufficiently  proved.  Yrisarri 
V.  Clement.     Eng.  Com.  Law  Reps.  xiii.  36. 

•Eng.  Com.  Law  Reps.  vii.  358.    ^Id.  xix.  128. 
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seems  to  be  now  settled,  that  if  the  sense  be  altered  by  the  changing  of  one 
word  into  another  the  variance  will  be  fatal,  but  not  otherwises  (^). 

2dly.  Where  the  plaintiff  or  prosecutor  has  fairly  launched  his  case,  by  Proof  of 
proof  of  the  words  or  libel,  he  is  next,  in  the  usual  order  of  proof,  to  esta- "ferments, 
blish  in  evidence  the  prefatory  averments  (5')  and  innuendos  which  are'"°' 
alleged  in  *the  declaration  or  indictment,  and  which  are  essential  to  his  case.     *627 
If  the  publication  affects  the  plaintiff  in  a  particular  character,  it  must  be 
proved  that  the  character  belonged  to  him,  or  that  he  filled  the  office  or 
situation  at  the  time  of  the  publication  complained  of.   It  has  already  been 
seen  that  a  man's  special  character  is  usually  established  by  evidence  of  his 
having  acted  in  that  capacity,  for  then  di  presumption  in  fact  arises  that 
he  legally  acted  in  that  capacity  (r).   And  where  the  title  to  the  particular 
situation  is  not  the  subject  of  any  express  documentary  appointment,  the 
acting  in  the  situation,  trade  or  business,  is  of  course  the  only  evidence 
which  the  fact  admits  of 

The  evidence  of  character,  in  actions  brought  by  physicians  (*),  attornies 
(^),  &c.  has  already  been  adverted  to  {u).  Notwithstanding  the  doubts 
which  have  prevailed  upon  the  subject,  the  better  opinion  seems  to  be,  that 
evidence  of  the  plaintiff's  having  acted  in  the  particular  character  in  which 
the  words  affect  him,  \s  prima  facie  evidence  of  his  title  to  it  (y).  Where, 
however,  there  is  any  reason  to  apprehend  that  evidence  will  be  offered  on 
the  other  side  to  disprove  the  fact,  the  plaintiff  ought  to  be  prepared  with 
the  best  evidence  to  establish  it.  If  the  declaraiion  allege  a  diploma  or  ap- 
pointment, it  must  be  proved,  although  the  special  allegation  was  unneces- 
sary {x). 

In  general,  if  the  slander  or  libel  assume  that  the  plaintiff  possesses  the 
character,  or  fills  the  situation  or  office  in  which  he  is  defamed,  it  operates 
by  way  of  admission  [y),  and  is  prima  facie  evidence  of  the  fact.    Accord- 

{p)  According  to  the  distinction  taiien  in  The  Queen  v.  Drake,  Sulk.  660;  3  Salk.  224;  as  where  the  word 
not  was  inserted  for  nor.  If  the  sense  be  not  altered,  the  variance  is  immaterial,  even  upon  an  indictment 
for  perjury.  As  where  the  assignment  for  perjury  alleged  that  the  defendant  had  sworn  in  the  affidavit  on 
which  the  perjury  was  assigned,  that  he  understood  and  believed,  whereas  the  words  in  the  affidavit  were 
^^  understood  and  believed;"  and  upon  motion  for  a  new  trial.  Lord  Mansfield,  after  observing  upon  the  great 
length  of  nicety  to  which  the  cases  had  been  carried,  particularly  the  case  in  Hutlon,  where  Indicari  had 
been  written  for  Indictari,  said  that  the  case  had  been  shaken  by  the  doctrine  laid  down  in  Hawkins.  2 
Haw.  c.  46,  s.  190.  And  that  the  true  distinction  had  been  taken  in  The  Queen  v,  Drake,  R.  v.  Beech, 
Leach,  C.  C.  L.  158.  R.  v.  May,  Leach,  227.  Starkie's  Crim.  PI.  tit.  Variance.  Slarkie's  L.  Libel,  2  edit.  vol.  1, 
p.  377.     Infra,  tit.  Perjury — Variance.     R.  v.  Mary  Ann  Taylor,  1  Camp.  404. 

(9)  The  Insolvent  Act  requiring  tiiat  the  petition  shall  be  subscribed  by  the  prisoner,  and  filed,  and  a  cer- 
tified copy  admitted  as  legal  evidence,  held  that  it  must  be  presumed  to  have  been  regularly  done,  and  that 
such  copy  therefore  was  sufficient  proof  of  an  allegation  in  a  declaration  for  a  libel,  that  a  petition  subscribed 
by  the  plaintiff,  as  such  prisoner,  had  been  duly  filed,  &c.  Gould  v.  Ifulme,'^  3  C.  &.  P.  625.  Where  the 
words  convey  a  substantive  imputation  of  a  crime,  introductory  averments  are  unnecessary.  See  Slarkie  on 
Slander  and  Libel,  V.  1,  p.  383.  Curtis  v.  Curtis,^  10  Bing.  477.  Slowman  v  Dutton,^  10  Bing.  402.  A 
declaration  for  a  libel,  headed  "an  honest  lawyer,"  alleged  that  the  plaintiff  had  been  reprimanded  by  one 
of  the  masters  of  the  Court  for  sharp  practice,  with  introductory  averments  that  the  plaintiff  had  carried  on 
the  business  of  an  attorney,  and  been  engaged  as  such  in  a  certain  cause,  and  that  sharp  practice  in  such 
profession  was  considered  to  be  disreputable  to  the  attorney  practising  the  same;  held,  that  such  matter  was 
libellous,  and  that  the  averment  that  the  libel  was  ironical,  coupled  with  the  innuendo  that  the  term  "honest 
lawyer"  was  used  in  a  libellous  sense,  was  sufficient     Boydell  v.  Jones,  4  M.  &  W.  446;  and  7  Dowl.  210. 

(r)  Supra,  307,  and  the  cases  there  cited. 

(s)  Words  imputing  adultery  to  a  physician  are  not  actionable,  unless  slrown  to  be  connected  with  profes- 
sional character.     Ayre  v.  Craven,'^  2  Ad.  &  Ell.  2.     And  see  Lumhy  v.  Allday,  1  C.  &  J.  301;  1  Tyr.  217. 

(<)  See  tit.  Attornies. — Character.  (w)  Supra,  tit.  Character. 

(v)  But  see  Collins  v.  Carnegie,^  1  Ad.  &,  Ell.  695. 

(x)  Supra,  218.  And  see  in  general  as  to  proof  of  special  character,  Moises  v.  Thornton,  8  T.  R.  303; 
Collins  V.  Carnegie,^  I  Ad.  &  Ell.  695;  Jones  v.  Stevens,  11  Price,  251;  Sparling  v.  Heddon,  9  Bing.  11;  R. 
V.  Crossley,  2  Esp.  C,  526;  Whitlington  v.  Gladwin,^  2  C.  &  P.  146. 

(y)  Berryman  v.  Wise,  4  T.  R.  366.  And  see  Smith  v,  Taylor,  1  N.  R.  196.  So  where  the  libel  itself 
showed  that  certain  acts  of  outrage  had  been  committed,  it  is  evidence  to  support  an  averment  of  the  fact 
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ing  *to  the  general  rule,  all  averments  which  are  material,  that  is,  which 
are  connected  with  the  charge,  must  be  proved,  but  those  which  are  imma- 
terial need  not  be  proved  {z).  An  information  alleged  that  the  King  had 
issued  a  particular  proclamation,  and  also  averred,  that  on  occasion  of  that 
proclamation  divers  addresses  had  been  presented  to  his  Majesty  by  divers 
of  his  subjects;  the  information  charged  the  defendant  with  a  publication 
with  intent  to  bring  the  said  proclamation  into  contempt,  but  did  not  refer 
to  the  addresses;  it  was  held  to  be  essential  to  prove  the  fact  that  such  a 
proclamation  was  issued  (a),  but  it  seems  that  it  was  unnecessary  to  prove 
that  any  addresses  had  been  presented  (6). 

So  in  general  where  the  declaration  or  indictment  avers  the  existence  of 
particular  facts,  and  that  the  publication  was  of  and  concerning  those  facts, 
their  existence,  if  material  to  the  actionable  or  criminal  quality  of  the  pub- 
lication, must  be  proved.  In  an  action  for  libel  on  a  constable,  alleged  in 
both  counts  of  the  declaration  to  have  been  published  concerning  his  con- 
^  duct  in  the  apprehension  of  persons  stealing  a  dead  body,  it  was  averred  in 
the  first  count  what  that  conduct  had  been,  and  it  was  alleged  that  he  had 
carried  the  dead  body  to  Surgeons  Hall;  the  Court  held  that  it  was  neces- 
sary, under  both  counts,  to  prove  this  introductory  allegation  (c)  (1). 

in  the  introductory  part  of  the  record.  See  the  observations  of  Bayley,  J.,  4  M.  &  S.  548.  Where  in  an 
action  for  a  libel  ag^ainst  the  plaintiff,  a  medical  practitioner,  of  and  concerning  him  in  his  said  practice,  no 
evidence  was  offered  of  the  plaintiff  being  of  any  regular  degree,  the  libel  stating  him  to  be  a  quack,  and 
that  certiiin  persons  had  the  misfortune  to  come  within  his  doctrinal  prescriptions;  held,  that  if  the  jury  con- 
sidered that  the  libel  spoke  of  him  as  a  medical  practitioner,  the  libel  was  not  withdrawn  from  tlieir  con- 
sideration, although  they  might  not  give  the  same  damages  as  to  a  person  proved  to  be  a  regular  practitioner; 
held  also,  that  subsequent  publications,  although  the  subject  of  action,  were  admissible  in  evidence  to  show 
the  motives  of  the  defendant.  Long  v.  Chubb,^  5  C.  &  P.  55.  The  declaration  alleged  that  the  plaintiff 
was  an  auctioneer  and  appraiser,  and  had  been  employed  by  the  defendant  as  an  appraiser,  to  value  certain 
goods;  and  that  intending  to  injure  him  in  his  business  of  an  auctioneer,  the  defendant  spoke  of  him  and 
of  his  conduct  as  to  such  valuation,  "  He  is  a  damned  rascal,  he  has  cheated  me  out  of  lOOZ.  on  the  valua- 
tion;" the  words  themselves  were  held  sufHciently  to  show  that  the  slander  was  of  and  concerning  the  plain- 
tiff in  the  way  of  his  trade,  and  sufficient  after  verdict.  Bryant  v.  Loxton,^  11  Moore,  344.  See  further, 
Fissins  V.  Cogswell,  3  M.  &  S.  36!);  Hull  v.  Smith,  1  M.  &  S.  187;  Rutherford  v.  Evans^  6  Bing.  451; 
Yrisarri  v.  Clement,^?)  Bing.  432, 

(z)  Infra,  tit.  Variance.  R.  v.  Holt,  5  T.  R.  436.  Action  on  the  case  for  exhibiting  an  inscription 
tending  to  defame  the  plaintiff  as  the  keeper  of  a  brothel,  a  prefatory  allegation  that  he  carried  on  busi- 
ness as  a  ret:nler  of  wines  need  not  be  proved,  there  being  no  colloquim  of  the  trade.  Jefferies  v.  Duncombe, 
11  East,  226.  In  general,  where  the  words  or  libel  are  laid  to  be  published  of  and  concerning  several  dif- 
ferent facts,  a  variance  from  one  or  more,  if  it  does  not  alter  the  nature  of  the  criminal  or  actionable  quality 
of  the  words  or  libel,  is  not  material.  Lewis  v.  Walter,^  3  B.  &  C.  138,  n.  May  v.  Browii,^  3  B.  &  C.  113. 
Infra,  tit.  Variance.  Where  the  plaintiff  had  a  clear  right  to  sell  the  whole  of  a  certain  interest,  which  he 
derived  from  the  defendant,  but  his  right  to  sell  part  only  was  doubtful;  and  he  alleged  that  he  put  up  his 
said  interest  to  sell,  and  that  tiie  defendant  published,  &c.  of  and  concerning  his  said  interest;  it  was  held 
that  the  allegation  was  not  supported  by  proof  that  he  put  up  an  underlease  of  part  of  the  term  only;  for  a 
grant  of  an  underlease  is  not  a  sale  of  anything;  and  therefore  the  proof  did  not  sustain  the  averment  fro 
tanlo.     Millman  v.  l'rntt,^  2  B,  &  C.  486. 

(a)  R.  V.  Holt,  5  T.  R.  436. 

(6)  Per  Buller,  J.,  Ibid.  446.     As  if  the  slander  or  libel  state  the  plaintiff  to  be  an  attorney  or  physician. 

(c)  Teesdnle  v.  Clement,^  1  Chitty,  R.  603.  The  Court  intimated  that  the  plaintiff  needed  not  to  have 
burthened  himself  with  the  proof.  Abbott,  C.  .T.,^  3  B  &  C.  124,  stated  that  the  ground  of  decision  in  that 
case  was,  that  the  fact  was  material.  The  plaintiff  had  in  truth  made  it  material  by  the  form  of  his  decla- 
ration. Where  the  introductory  averments  are  immaterial  they  need  not  be  proved.  See  Cox  v.  Thomason, 
2  C.  &  J.  391.  S.e  Vol.  I.  lit.  Variance;  Heriot  v.  Stuarl,  I  Esp.  C.  437;  Sellers  v.  Till,^  4  B.  &  C.  656; 
Shepherd  v.  Bliss,^°  2  Starkie's  C.  510.  An  innuendo  which  enlarges  the  meaning  of  the  terms  used  is  bad 
on  demurrer.     Gompertz  v.  Levi,\  P.&D.2\4. 

(1)  [On  an  indictment  for  a  libel  on  C.  J.,  describing  her  as  the  only  daughter  of  the  widow  R.,  the  innu- 
endo averred  the  identity  of  the  prosecutrix  and  the  daughter  of  the  widow  /?.;  it  was  held  tli.it  it  was  not 
necessary  to  prove  the  prosecutrix  to  be  her  only  daughter.  The  State  v.  Perrin,  ]  Const.  Rep.  446.  Matters 
stated  as  inducement,  in  a  declaration  for  a  libel,  may  be  proved  by  parol.  Soulhwich  v.  Stevens,  10 
Johns.  443.] 
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The  colloquium,  and  other  averments,  which  connect  the  words  or  libel  Colloquium 
with  the  plaintiff  or  subject-matter  before  stated,  must  next  be  proved,  and  innu- 
This  is  usually  done  by  the  testimony  of  one  or  more  witnesses  who  know  ^"  ^^' 
the  parties  and  circumstances,  and  who  state  their  opinion  and  judgmentas 
to  the  intention  of  the  defendant  to  apply  his  words  or  libel  to  the  parties 
or  circumstances  as  alleged  (!)  (A.)  It  seems  to  be  sufficient  if  the  witness  in 
the  first  instance  state  his  general  belief  and  opinion  as  to  the  defendant's 
meaning,  without  disclosing  his  reasons,  leaving  it  to  the  defendant  if  he 
think  proper  to  inquire  as  to  the  grounds  and  reasons  which  support  that 
conclusion.     The  truth  of  an  innuendo  is  a  question  offiict  for  the  jury  [d)\ 
*and,  in  general,  if  the  meaning  of  the  term  be  ambiguous,  it  is  for  the  jury     *6.29 
to  say  in  what  sense  they  were  used.     Thus  if  the  defendant  call  the 
plaintiff  a  thief,  and  it  be  doubtful  under  the  circumstances  whether  the 
term  was  meant  to  be  applied  in  its  felonious  sense,  it  is  for  the  jury  to 
decide  (e). 

(d)  Per  Lord  Ellenborough,  C.  J.,  in  Hoheris  v.  Cambden,  9  East,  96.  Sir  W.  Blackstone,  2  W.  Bl.  962,* 
and  Gould,  J.,  in  Oldham  v.  Feake,  2  W.  Bl.  959;  Cowp.  278.     Pennfold  v.Westeott,  2  N.  R.  335. 

(e)  Penfold  v.  Westcott,  2  N.  R.  335.  It  has  been  said  that  the  understanding  of  the  hearers  is  the  rule 
to  go  by.  Sel.  N.  P.  1252.  M.  S.  Case,  1  Viner,  507;  where  it  is  laid  down  that  the  question  is  only  what 
was  understood  by  the  liearers.  In  Fleetwood  v.  Curley,  Hob.  268,  Lord  Hobart  says,  the  slander  and 
damage  consist  in  the  apprehension  of  the  b'^arers.  In  Gilbert's  Cas.  Law  and  Equity,  the  rule  laid  down 
is,  that  the  words  shall  be  taken  in  the  sense  in  which  the  hearers  understand  them.  No  doubt  the  under- 
standing of  the  hearers  is  a  good  test  for  ascertaining  the  meaning,  where  the  hearers  understand  them  in 
an  actionable  sense,  but  it  is  not  conclusive  the  other  way;  for  where  the  words  are  actionable  in  respect  of 
extrinsic  facts,  as  for  instance,  where  they  are  spoken  of  the  plaintiff  in  his  character  of  an  attorney,  it  is 
not  essential  to  show  tliat  the  hearers  knew  the  fact  at  the  time  of  speaking,  for  they  may  know  it  after- 
wards, and  communicate  the  words  to  those  who  know  it.  P.  C.  Fleetwood  v.  Curley,  Hob.  267.  Where 
the  libel  consisted  of  an  insertion  in  a  circular  letter,  sent  by  the  secretary  of  a  society  for  the  protection  of 
trade,  stating  "  that  a  bill  drawn  on  and  accepted  by  the  plaintiff  was  made  payable  at  a  banker's  where  he 
had  no  account;"  held,  that  as  it  slated  a  specific  fact  which  required  no  explanation,  a  witness  could  not 
be  asked  what  he  understood  by  finding  a  person's  name  in  such  a  paper;  hut  the  Judge  permitted  the  ques- 
tion,  whether  such  statement  had  any  other  meaning  beyond  that  which  was  expressed  on  the  face  of  it. 
Humphreys  v.  Miller,^  4  C.  &.  P.  7.  A  letter  threatening  to  accuse  the  party  of  an  infamous  crime,  but  not 
naming  it,  was  held  to  be  within  the  4  Geo.  4,  c.  54,  and  that  declarations  of  the  prisoner  as  to  what  he 
meant  are  admissible.  Tuc]<:er''s  Case,^  1  Ry.  &  M.  134.  Where  the  libel  purported  to  be  the  report  of  a 
proceeding  in  the  Insolvent  Court,  and  imputed  to  the  insolvent's  landlord  (the  plaintiff)  that  he  colluded 
with  the  insolvent  in  putting  in  a  fictitious  distress;  held,  that  the  Judge  ought  not  to  have  left  it  as  a  ques- 
tion to  the  jury,  whether  the  defendant  intended  to  injure  the  plaintiff,  but  that  if  he  thought  the  tendency 
of  the  publication  injurious  to  the  plaintiff,  to  have  told  them  it  was  actionable,  and  that  the  plaintiff  was 
entitled  to  a  verdict.  The  law  presumes  a  party  to  have  intended  to  produce  the  injury  which  his  act  is 
calculated  to  effect.  Haire  v.  Wilson,^  9  B.  &  C.  643.  And  see  Ward  v.  Smith,^  6  Bing.  749.  Where  the 
direction  of  the  Judge  to  the  jury  was  substantially,  whether  the  tendency  of  the  libel  was  injurious  to  the 
plaintiff,  and  that  they  were  to  collect  the  intention  of  the  defendant  Irom  the  libel  itself,  the  Court  refused 
a  new  trial.     Fisher  v.  Clement,*  10  B.  &  C.  472.     The  question  where  the  language  of  an  alleged  libel  is 

(1)  [The  plaintiff  cannot  prove  by  witnesses  that  from  reading  the  libel  they  believe  he  was  intended 
therein.      Van  Vetchtenv.  Hopkins,  5  Johns.  211. 

From  the  nature  of  an  innuendo,  it  cannot  be  the  subject  of  proof  by  witnesses.  Aliter,  of  an  averment 
and  colloquium,  which  introduce  into  the  pleading  extrinsic  matter,  that  is  the  proper  subject  of  proof.  Ibid. 

By  a  default  and  interlocutory  judgment,  the  fact  of  publication  and  the  truth  of  the  innuendos  are  ad- 
mitted— and  the  defendant  cannot,  before  the  jury  of  inquiry,  call  their  attention  to  other  paragraphs  con- 
tained in  the  same  publication  in  order  to  show  a  different  meaning  of  the  words  complained  of,  tlian  that 
set  up  by  the  plaintiff.  TiUotson  v.  Cheetham,  3  Johns.  56.  See  The  State  v.  iVefse,  2  Taylor,  270.  Caldwell 
V.  Abbey,  Hardin,  530.  Davis  v.  Davis,  1  Nott  &  M'Cord,  290.  Hoyle  v.  Young,  1  Wash.  152.  Cave  v. 
Shelor  S^  ux.,  2  Munf.  193.  Burtch  v.  Nickerson,  17  Johns.  271.  Lindsey  v.  Smith,  7  lb.  359.  M'Clauohry 
V.  ^Vetmore,  6  lb.  82.  Vaushan  v.  Havens,  lb.  109.  Van  Vetchten  v.  Hopkins,  ubi  sup.  Chaddock  v. 
Brigss,  13  Mass.  Rep.  248.  ^Sliaffer  v.  Kintzer,  1  Bnmcv,  543.  Rice  v.  Mitchell,,  2  Dallas,  58.  Parker  v. 
Spangler  8^  al.  2  Binney,  60.  M'Clurg  v.  Ross,  5  lb.  218.  Fowle  v.  Robbins,  12  Mass.  Rep.  498,  as  to  the 
doctrine  of  innuendo  and  colloquium.] 

(A)  (A  witness  cannot  state  whom  or  what  he  was  induced  by  current  rumour  or  the  conversations  of 
others,  to  tliink  the  defendant  meant  when  he  used  the  words.  Allinsworth  v.  Coleman,  5  Dana,  315.  And 
see  Becket  v.  Sterrett,  4  Blackf.  499.) 
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Wherever  a  specific  meaning  is  given  to  the  terms  of  a  libel  or  oral 
slander  by  connecting  it  with  previous  matter,  the  whole  must  be  proved 
as  being  essential  to  the  nature  and  identity  of  the  charge  (/).  Where  the 
innuendo  does  not  refer  to  any  preceding  averment,  but  unnecessarily  in- 
troduces new  matter,  it  may  be  rejected  (g). 
Evidence  In  an  actiou  for  oral  slander  or  libel,  the  proof  of  malice  either  results 
of  malice,  from  the  slander  itself,  or  is  matter  of  extrinsic  evidence  (A).  Where  the 
slander  or  libel  stands  unexplained  by  any  collateral  evidence  which  indi- 
cates the  intention  of  the  party,  and  no  light  is  derived  from  the  occasion 
and  circumstances  attending  the  publication,  by  which  the  mind  of  the 
author  can  be  read,  the  Court  and  jury  necessarily  derive  their  inference 
from  the  words  themselves,  reading  and  understanding  them,  according  to 
*630  *their  plain  import  and  meaning,  in  their  usual  and  ordinary  sense.  If  the 
natural  tendency  and  import  of  the  expressions  used  be  to  vilify,  defame 
and  injure,  then,  according  to  every  principle  of  reason  and  justice,  the 
plaintiff  must  be  taken  to  have  acted  maliciously,  that  is,  with  a  view  to 
effect  those  consequences  to  which  the  means  which  he  has  used  naturally 
and  obviously  tend  (A)  (1). 

Where,  therefore,  there  is  no  doubt  as  to  the  illegal  quality  of  the  words 
or  writing  published,  and  no  circumstances  appear  which  in  point  of  law, 
entitle  the  speaker  or  writer  to  any  privilege  in  making  the  communication, 
his  malice  is  a  mere  inference  of  law  from  the  act  of  publication,  and  no 
extrinsic  proof  of  malice  is  necessary  {i)  (B). 

ambiguous,  is  not  as  to  tiie  intention  of  the  publisiier,  but  the  tendency  of  the  matter  published  to  injure  the 
plaintiff.  lb.  Lord  Ellenborough,  in  the  case  of  Dubost  v.  Beresford,  2  Camp.  512,  held  that  the  declara- 
tions of  spectators  admitted  to  see  a  libellous  picture  were  evidence  to  show  the  intention  to  represent  the 
parties  libelled.  The  word  rob  is  actionable  unless  it  appear  to  have  been  used  in  a  sense  not  actionable. 
Tomlinson  v.  Briltlebank,^  4  B.  &  Ad.  630. 

(/)  Supra,  Vol.  I.  tit.  Variance,  and  see  May  v,  Brown^  3  B. &  C.  128.  Sellers  v.  Till,^  4  B.  «fe  C.  656. 
Harvey  v.  French,  1  C.  &  M.  11.     Williams  v.  Stott,  1  C.  &  M.  687. 

ig)  See  Roberts  v.  Camden,  9  East,  93.  Day  v.  Robinson,'^  1  A.  &  E.  558,  Harvey  v.  French,  1 C.  & 
M.  11.     Williams  v.  Gardner,  1  M.  &  W.  245. 

(A)  Supra,  tit.  Intention.  [Erwin  v.  Sumrow,  1  Hawks,  472.  Jackson  v.  Stetim,  15  Mass.  R.  48.]  Ld. 
Kenyon's  observations  in  R.  v.  Lord  Abingdon,  Esp.  C.  228.  In  R.  v.  Creevey,  1  M.  &  S.  273,  which  was 
an  indictment  against  a  member  of  parliament,  for  publishing  in  a  newspaper  a  speech  which  he  had  deli- 
vered  in  the  House  of  Commons,  it  was  objected  that  the  malice  ought  to  be  proved  by  extrinsic  evidence; 
but  Le  Blanc,  J.  informed  the  jury,  that  where  a  publication  is  defamatory,  the  law  infers  malice,  unless 
anything  can  be  drawn  from  the  circumstances  attending  the  publication  to  rebut  that  inference;  and  added, 
that  in  point  of  law,  the  circumstance  of  its  being  a  publication  of  a  speech  delivered  by  a  member  of  the 
House  of  Commons  did  not  rebut  it.  Vide  supra,  tit.  Intention;  and  infra,  tit.  Malice.  See  also,  R.  v. 
Harvey,^  2  B.  &C.  257.  Macpherson  v.  Daniels,^  10  B.  &C.  272.  In  6  East,  Lord  Ellenborough  observed, 
that  in  Bromage  v.  Prosser,'^  4  B.  &  C.  247,  it  was  held  that  where  the  occasion  of  speaking  the  words 
affords  a  prima  facie  justification,  there  malice  in  fact  must  be  proved;  but  that  where  the  act  is  in  itself 
injurious,  and  is  not  privileged  by  any  legal  occasion,  malice  is  a  mere  inference  of  law  from  the  act  itself. 
The  Court  are  the  judges  of  libel  or  no  libel.  Levi  v.  Milne,^  4  Bingh.  195.  See  Starkie  on  Libel,  2d  edit. 
Preliminary  Discourse,  vol.  1,  c.  8 — 13;  vol.  2,  c.  12,  and  the  6th  Report  of  the  Criminal  Law  Commissioners. 
In  case  for  libel  on  a  shipowner,  alleging  that  his  vessel  was  not  seaworthy,  and  was  hired  by  Jews,  and  in- 
tended  to  take  in  convicts;  it  was  held  to  be  a  libel  in  his  business,  and  entitling  him  to  recover  damages, 
without  proof  of  malice,  or  allegation  of  special  damage.     Ingram  v.  Lawson,  6  Bing.  N.  C.  212. 

(i)  Where  the  plaintiff  brought  an  action  against  the  defendant,  for  saying  that  he  had  heard  that  the 
plaintiff  was  hanged  for  stealing  a  horse,  and  upon  the  evidence  it  appeared  that  the  words  were  spoken  in 

(A)  (The  deliberate  publication  of  a  calumny,  when  the  publisher  knows  it  to  be  false,  or  has  no  reason 
to  believe  it  to  be  true,  is  conclusive  evidence  of  malice.  Bodwell  v.  Osgood,  3  Pick.  379.  If  the  defend- 
ant plead  the  truth  of  the  words  in  justification,  such  plea  will  be  sufficient  evidence  that  they  were  uttered 
deliberately  and  maliciously.     Alderman  v.  French,  18  Mass.  R.  1.) 

(B)  (Where  the  words  are  not  actionable  in  themselves,  but  become  so  by  extrinsic  circumstances,  these 
must  be  averred  and  proved.     Bullock  v.  Koon,  9  Cow.  30.) 

(1)  {The  malicious  intent  charged  in  an  indictment  for  a  libel,  where  the  truth  of  the  facts  contained  in 
the  libel  is  not  admitted  in  evidence,  is  an  inference  of  law.     Comm.  v.  Blanding,  3  Pick.  Rep.  304.} 
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But  where  it  appears  that  the  words  were  spoken  or  hbel  published  on 
an  occasion  and  under  circumstances  wliich  the  law  regards  as  privileged, 
that  is,  as  it  seerns,  where  they  were  spoken  or  published  in  the  bond  fide 
discharge  of  some  legal  or  moral  duty  to  society,  or  even  in  the  fair  and 
honest  prosecution  of  the  rights  of  the  party  himself,  or  the  protection  of 
his  interests,  the  plaintiff  will  fail,  unless  he  can  establish  the  malicious 
intention  by  means  of  the  words  or  libel,  or  by  sufficient  extrinsic  evidence, 
and  show  that  the  defendant  used  the  occasion  as  a  mere  colour  and  pre- 
text for  venting  his  malice  {k)  (A).  In  some  instances,  indeed,  which  will 
be  afterwards  noticed,  where  (he  publication  occurs  in  the  performance  of 
a  legal  duty,  which  the  defendant  is  hound  to  perform,  the  occasion  of  pub- 
lication is  not  merely  evidence  to  rebut  the  inference  of  *malice,  but  is  an  *631 
absolute  bar  to  the  action;  as,  where  the  party  was  acting  in  the  capacity 
of  a  Judge,  or  witness,  or  party  in  the  cause  (/).  And  in  such  cases  the 
malice  of  the  party  is  immaterial.  In  other  cases,  where  the  publication 
arises  in  the  course  of  discharging  any  duty,  the  performance  of  which  is 
required  by  the  ordinary  exigencies  of  society,  although  the  party  was  under 
no  absolute  legal  obligation  to  perform  it,  the  occasion  operates  in  the 
nature  of  evidence,  and  supplies  a  jorzT/if^yac/e  justification. 

Thus  where  a  party  having  ^^ro^a^/e  cause  lays  claim  to  land,  and  a  loss 
results  to  the  real  owner,  it  is  a  qcsstion  for  the  jury  whether  the  defend- 
ant acted  bond  fide;  and  the  want  of  probable  cause  for  making  the  claim, 
unless  it  be  such  as  induces  the  jury,  under  the  circumstances,  to  infer  that 
the  defendant  acted  out  of  malice  (m),  will  not  entitle  the  plaintiff  to  reco- 
ver (1).  Where  a  master  gives  the  character  of  a  servant,  malice  will  not 
be  presumed,  but  must  be  expressly  proved  {ii)\  and  that  whether  the 
master  be  or  be  not  asked  for  a  character  (o).      In  such  cases,  proof  that 

grief  and  sorrow  for  the  news,  the  plaintiff  was  nonsuited,  because  the  words  were  not  spoken  maliciously. 
Lev.  82;  cited  by  Twysden,  J.,  as  a  case  which  he  had  heard  tried  before  Hobart,  J.,  and  all  the  Court  agreed 
that  the  plaintiff  had  been  properly  nonsuited.  See  1  Vin.  Ab.  540.  It  may,  however,  well  be  doubted 
whether  at  the  present  day  the  mere  absence  of  a  malicious  and  injurious  intention,  without  any  justifying 
occasion  recognized  by  the  law,  would  furnish  a  legal  defence  for  the  use  of  words  in  themselves  defamatory 
and  illegal.  ]f  a  man  were  falsely  to  say,  though  in  sorrow,  that  a  trader  had  become  bankrupt,  and  a  loss 
were  occasioned  by  the  assertion,  it  ought,  in  point  of  natural  justice,  to  be  compensated  by  the  party  who, 
through  ignorance  or  carelessness,  and  without  any  legal  cause,  occasioned  the  loss;  and  the  case  stands  on 
the  same  fooling,  though  no  actual  loss  can  be  proved,  but  where  the  law  presumes  one,  and  constitutes  the 
communication  a  substantive  injury. 

Qi)  The  jury  may  infer  express  malice,  from  the  terms  of  the  libel  itself.  Wright  v.  Woodgate,  2  C.  M. 
&,  M.  573. 

(/)  Infra,  638.  So  where  the  defendant  pleads  that  the  allegations  are  true.  See  Starkie's  Law  of  Libel, 
229,  2d  edit.;  or  where  the  defendant  pleads  that  he  has  merely  repeated  the  words  of  another,  and  that  he 
has  given  up  the  author.     Ibid.  329. 

(to)  Pitt  v.  Donovan,  1  M.  &  S.  639.  Smith  v.  Spooner,  cor.  Lord  Ellenborough,  1811.  Starkie  on  Libel, 
287,  2d  edit.  Where  the  owner  of  a  house  had  prevented  the  plaintiflF,  his  lessee  for  years,  from  disposing 
of  the  remainder  of  his  term,  by  falsely  asserting  that  he  had  no  title,  it  was  left  to  the  jury  to  say  whether 
there  was  malice  or  not.  See  Gerard  v.  Dickenson,  4  Rep.  18;  and  the  cases  cited,  Starkie  on  Libel,  Vol.  I. 
p.  287, 2d  edit.    Smith  v.  Spooner,  3  Taunt.  246. 

(n)  Hargreave  v.  Le  Breton,  4  Burr.  2425.  Weather  stone -v.  Hawkins,  1  T.R.  110;  Burr.  2425.  Edmondson 
V.  Stephenson,  B.  N.  P.  8.  [3  Pick.  R.  315.]  If,  as  laid  down  in  Weatherstone  v.  Hawkins,  1  T.  R.,  it  be 
incumbent  on  the  plaintiff  to  prove  the  falsity  as  well  as  malice  of  the  charge,  it  seems  that,  provided  malice 
be  shown,  general  evidence  of  good  conduct  would  be  sufficient  prima  facie  evidence  to  establish  the  falsity 
where  the  charge  is  specific,  for  in  such  a  case,  where  the  imputation  is  in  fact  unfounded,  it  is  impossible 
that  the  plaintiff  should  be  prepared  with  particular  evidence.  And  see  Pattison  v.  Jones,^  8  B.  &  C.  578. 
Child  V.  Affleck^  9  B.  &  C.  403.  To  prove  such  express  malice  evidence  that  the  character  was  false  is 
admissible.  Rogers  v.  Clifton,  3  B.  &,  P.  587.  Pattison  v.  Jones,'^  8  B.  &  C.  578.  King  v.  Waring,  5 
Esp.  C.  13. 

(0)  Rogers  v.  Sir  Gervase  Clifton,  3  B.  &.  P.  587.     But  the  fact  that  the  master  volunteered  the  giving  of 

(A)  (See  Paris  v.  Starke,9  Dana,  130.) 

(1)  [In  an  action  for  slandering  the  plaintiff's  title  to  property,  by  a  letter  written  by  the  defendant,  if  it 
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the  master  sought  occasions  of  speaking  ill  of  the  servant,  without  any 
application  to  hitn  for  a  character,  and  that  the  representation  was  made 
in  heat  and  passion,  after  a  quarrel  between  them,  and  above  all,  that  the 
master  wilfully  misrepresented  the  servant's  character  contrary  to  his  bet- 
ter knowledge,  are  important  manifestations  of  malice  in  support  of  the 
action  (jo).  Again,  where  a  communication,  imputing  misconduct  to  the 
plaintiff,  is  made  confidentially  by  a  person  interested,  or  to  a  person  in- 
terested, no  action  is  maintainable,  provided  it  was  made  bond  fide  with  a 
*632  view  to  the  interests  of  those  concerned  {q);  and  *although  in  such  case  the 
expressions  used  are  stronger  than  the  exigency  of  the  case  warranted,  it 
is  a  question  for  the  jury  whether  they  were  used  with  an  intention  to 
defame,  or  with  good  faith  to  communicate  facts,  in  the  knowledge  of 
which  the  party  had  an  interest  (r).  Where  an  advertisement  was  pub- 
lished in  a  newspaper  the  tendency  of  which  was  to  throw  upon  the  plain- 
tiff a  suspicion  that  he  had  been  guilty  of  bigamy;  yet  as  it  appeared  that 
this  had  been  done  at  the  instance  of  the  plaintiff's  wife,  it  was  left  to  the 
jury,  under  the  circumstances,  to  say  whether  it  had  been  done  bond  fide 
on  behalf  of  the  wife,  in  order  to  ascertain  a  fact  in  which  she  was  mate- 
rially interested  {s).      So  where  the  alleged  slander  was  contained  in  a 

the  character,  is  a  circumstance  to  be  taken  into  consideration  in  estimating  tlie  defendant's  motives.  See 
the  observations  of  the  Court  in  Pnltison  v.  Jones,^  8  B.  «&  C.  578;  Child  v.  Affleck,'^  9  B.  &  C.403, 

(p)  Ibid.  And  see  Lowry  v.  Aikenhead,  cited  3  B.  &  P.  587.  If  the  plaintiff,  knowing  vphat  character 
the  master  will  give,  procure  it  to  be  given  for  the  purpose  of  founding  an  action  upon  it,  he  will  not,  it  is 
said,  be  entitled  to  recover. 

(q)  M'Dougall  v.  Claridge,  1  Camp.  267.  Where  the  defendant  wrote  a  letter  to  his  bankers,  charging 
the  plaintiff,  a  solicitor,  with  misconduct  in  the  management  of  their  concerns,  it  appeared  that  the  letter 
was  written  confidentially,  and  that  the  defendant  was  himself  interested  in  those  affairs,  and  Lord  Ellen- 
borough  nonsuited  the  plaintiff,  and  referred  to  the  case  of  Cleaver  v.  Sarraude,  where  it  appeared  that  the 
letter  had  been  written  confidentially  by  the  defendant  to  the  Bishop  of  Durham,  to  inform  him  of  mal- 
practices on  the  part  of  the  plaintiff  as  tlie  Bishop's  steward,  and  the  learned  Judge  nonsuited  the  plaintiff. 
So  where  the  plaintiff,  a  dissenting  minister,  went  with  a  friend  to  the  defendant,  who  in  answer  to  questions 
put  to  him,  stated  tiiat  his  wife  had  been  cautioned  against  the  plaintiff  as  a  drunkard,  &c.  Warr  v.  Jolly,^ 
6  C.  &  P.  497.  Where,  in  an  action  of  slander  against  the  defendant,  a  surveyor  employed  by  a  committee 
to  investigate  the  truth  of  reports  against  the  plaintiff,  as  having  executed  improperly  contract  work  for 
them,  which  the  defendant  alleged,  on  such  inquiry,  to  be  the  case;  held,  that  such  a  report  was  not  a  privi- 
leged communication,  it  being  found  by  the  jury  tiiaf  the  reports  originated  with  the  defendant,  and  were 
false.     Smith  v.  Matthews,  2  M.  &  M.  151.     And  see  Starkie  on  Libel,  Vol.  I.  c.xiii.  2d  ed. 

(r)  Dunmore  v.  Bigsr,  I  Camp.  269,  where  the  defendant  having  supplied  beer  to  tlie  plaintiff,  for  which 
Leigh  was  surety,  went  to  Leigh  and  complained  of  the  plaintiff's  conduct  in  terms  of  great  opprobrium, 
there  being  a  sum  then  due  for  beer,  and  Lord  Ellenborough,  considering  that  the  defendant  had  been 
betrayed  by  his  passion  into  unwarrantable  expressions,  iefl  the  question  of  malice  to  the  jury.  A  letter 
addressed  to  the  judge,  being  an  irregular  and  improper  proceeding,  cannot  be  considered  as  falling  within 
the  rule  as  to  privileged  communications.  Gould  v.  Hulme,^  3  C.  &  P.  625.  Where  the  libel,  professing  to 
be  a  report  of  proceedings  in  a  court  of  justice,  did  not  profess  to  state  facts  as  deposed  to  by  witnesses,  but 
only  as  stated  by  the  counsel  for  the  prosecution;  held  that  it  could  not  be  justified  as  a  privileged  publica- 
tion; and  that  the  Judge  properly  rejected  evidence  of  publications  by  otliers  to  the  same  effect.  Saunders 
v.Mills,^  6  Bing.  213. 

(s)  Ddnny  v.  Jones,  4  Esp.  C.  191.  Where  the  alleged  libel  was  contained  in  a  handbill  offering  a  reward 
for  the  recovery  of  bills,  and  stated  that  the  plaintiff  was  believed  to  have  embezzled  them;  held,  that  if  it 
was  done  with  the  view  solely  to  protect  persons  liable  on  the  bills,  or  for  the  conviction  of  the  offender,  it 
was  a  good  defence;  and  that  in  order  to  show  tlie  bona  fides  of  the  defendant,  evidence  of  his  having  pre- 
ferred a  charge  of  the  same  nature  against  the  plaintiff  was  admissible.  Finden  v.  Westlake,^  1  M.  & 
M.  461.  See  Lay  v.  Laioson,'^  4  Ad.  &  Ell.  795,  and  the  remarks  there  made  on  Ddany  v.  Jones,  So  in 
the  case  of  an  advertisement  for  the  discovery  of  the  plaintiff,  an  absconding  debtor,  at  the  instance  of  a 
party  who  had  sued  out  a  capias  in  order  to  enable  the  sheriff  to  take  him.  Lay  v.  Lawson,'^  4  Ad.  &  Ell. 
795;  and  see  Finden  v.  Westlake,^  M.  &  M.  462.     If,  however,  the  publication  be  more  extensive  than  is 

appear  that  a  loss  to  the  plaintiff,  in  a  sale  of  the  property,  was  occasioned  by  such  letter,  the  defendant 
ousrht  to  make  reparation,  though  the  jury  believe  that  he  designed  no  injury.  Ross  v.  Pines,  3  Call,  568. 
Sed  vide  4  Burr. 2422.     Ydv.  89,  note,  and  cases  above,  note  (a).] 
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communication  made  by  the  defendant,  a  sergeant  in  a  volunteer  corps,  of 
which  the  plaintiff  was  also  a  meuiber,  to  the  committee  by  which  the 
affairs  of  tlie  corps  were  conducted,  that  the  plaintiff  was  an  improper  person 
to  remain  a  member  of  the  corps  (/)  (A),  So  where  the  words  are  delivered 
by  way  of  admonition  or  advice  (u)  (1),  or  spoken  in  confidence  and  friend- 
ship (x).  -'Upon  similar  principles,  fair  criticisms  upon  the  merits  of  literary  *633 
works  are  not  actionable. 

If  a  commentator  does  not  step  aside  from  the  work,  or  introduce  fiction 
for  the  purpose  of  condemnation,  or  follow  the  plaintiff  into  private  and 
domestic  life,  for  purposes  |)ersonally  slanderous,  and  unconnecied  with  the 
work  whose  merits  he  professes  to  discuss,  he  exercises,  it  has  been  said  by 
authority,  a  fair  and  legitimate  right  (3/);  but  it  is  a  question  for  the  jury, 
whether  the  defendant  has  not  made  false  assertions  in  point  of  fact,  for 
injurious  purposes,  or  exceeded  the  bounds  of  fair  and  legitimate  criticism 
for  the  purpose  of  personal  slander  (c).     Where  the  ground  of  complaint 

necessary  for  the  purpose  of  procuring  the  desired  information,  it  will  be  actionable.  Brown  v.  Crome,^  2 
Starkie's  C.  297,  subject,  however,  to  the  observations,  supra. 

(t)  Barbaud  v.  Hookham,  5  Esp.  C.  109.     [See  Mr.  Day's  note  to  this  case.] 

(«)  M'Dougall  V.  Claridge,  1  Camp.  267;  Dunmore  v.  Bigg,  1  Camp.  269;  Herver  v.  Dawson,  B.  N.  P.  8; 
Twogood  V.  Spyring,  1  C.  M.  &,  R.  181;  4  Tyr.  582,  C.  C;  and  see  Brooks  v.  Blanchard,  1  C.  &  M.  779. 
See  the  remarkable  case,  Cro.  J.  90,  cited  by  ijord  Coke,  wiiere  a  clergyman,  in  his  sermon,  recited  a  story 
out  of  Fox's  Martyrology,  that  one  Greenwood,  being  a  perjured  person  and  a  great  persecutor,  had  great 
plagues  inflicted  on  him,  and  died  by  tiie  hand  of  God;  whereas  in  truth  he  never  was  so  plagued,  and 
was  himself  present  at  that  sermon;  and  he  brought  his  action  on  the  case;  and  Wray,  J.  delivered  the 
law  to  the  jury,  that  it  being  delivered  but  as  a  story,  and  not  with  any  malice,  or  intention  to  slander  any, 
he  was  not  guilty  of  the  words  maliciously,  and  so  was  found  not  guilty.  This  case  seems,  however,  to 
have  been  decided  on  a  principle,  the  generality  of  which  is  now  questionable,  viz.  that  there  was  no  malice 
in  fact.  It  seems  to  be  now  settled  that  malice  in  law  will  support  the  action  in  the  absence  of  circumstances 
which  constituted  a  privileged  occasion,  or  in  a  case  of  unnecessary  publicity.  In  the  case  cited,  it  may  be 
questionable  whether  the  publicity  of  the  communication  did  not  exclude  a  defence  on  the  score  of  privilege. 
A  letter  to  a  father  advising  him  to  have  better  regard  to  his  children,  though  it  use  scandalous  words,  yet, 
if  written  bona  fide,  is  not  libellous.  2  Brown!.  150;  secus  if  published  in  a  newspaper,  although  the  pre- 
tence should  be  reformation.     R.  v.  Knight,  Bac.  Ab.  Libel,  A.  2. 

(z)  Herver  v.  Dawson,  B.  N.  P.  8.  An  action  was  brought  against  a  man  for  warning  his  friiend  respect- 
ing the  circumstances  of  the  plaintiff;  and  Pratt,  C.  J.,  directed  tlie  jury,  that  if  they  were  of  opinion  that  the 
words  were  not  spoken  out  of  malice,  but  in  confidence  and  friendship,  and  by  way  of  warnino-,  they  should 
find  the  defendant  not  guilty;  which  they  did.     [S.  P.  Per  Jackson,  J.     Jackson  v.  Stetson,  15  Mass.  R.  58.] 

(y)  By  Ld.  Flllenborougli,  C.  J.,  in  Carr  v.  Hood,  1  Camp.  355;  Tabart  v.  Tipper,  Ca.m^  350.  And  see  Soane 
V.  Knight,  2  M.  &.  M.  74.  Thompson  v.  Churchill,  2  M.  &  M.  1 87.  Macleod  v.  Wakley,^  3  C.  vfe  P.  3 1 1 .  Fraser 
V.  Berkeley,^  7  C.  &.  P.  621.  Whatever  is  fair,  and  can  be  reasonably  said  of  the  works  of  authors,  or  of  them- 
selves as  connected  with  their  works,  is  not  actionable,  unless  it  appear  that  under  the  pretext  of  criticising 
the  works,  the  party  takes  the  opportunity  of  attacking  the  character  of  the  author.  V^'^hatever  is  published 
by  the  defendant  at  any  time  before  the  trial  may  be  admitted  in  order  to  show  his  motives;  but  an  admis- 
sion of  his  being  the  publisher  of  the  periodical  work  cannot  be  extended  beyond  the  date  of  such  admission. 
I\tLeodv.  Wakley,^  3  C.  &  P.  311.  The  defendant  published  of  a  painting  publicly  exhibited,  that  it  was  a  mere 
daub,  with  other  strong  terms  of  censure;  held  that  it  was  a  question  for  the  jury,  whether  this  was  a  fair 
and  temperate  criticism,  or  only  the  vehicle  of  personal  malignity  towards  the  plaintiff.  Thompson  v.  Shackell,* 
1  M.  &M.  187. 

(«)  Ibid. 


(A)  (A  complaint  made  to  a  church  by  one  member  against  another  in  the  regular  course  of  church- 
discipline,  is  excusable,  if  there  be  probable  cause  for  making  it.  Remington  v.  Congden  Sf  al.  2  Pick. 
310.  Where  a  member  of  a  church  submitted  to  an  investigation  by  the  church  of  charges  prepared  against 
him,  in  a  written  comf)laint,  by  persons  not  members,  and  the  church  decided  that  the  complaint  was  sub- 
stantiated by  the  evidence,  it  was  held  that  in  an  action  for  a  libel,  against  the  persons  making  the  com- 
plaint, on  account  of  the  matter  contained  in  it,  the  decision  of  the  church  was  evidence  of  probable  cause  of 
making  the  charges,  and  sufficient  to  rebut  the  presumption  of  malice,  and  that  the  action  could  not  be 
maintained  without  proving  express  malice  on  the  part  of  the  defendants.     Ibid.) 

(1)  [If  words  actionable  in  themselves  are  spoken  between  members  of  the  same  church,  in  the  course  of 
their  religious  discipline,  and  without  malice,  no  action  will  lie;  and  the  jury  are  to  decide  whether  there  be 
malice  or  not.     Jarvis  v.  Hathaway,  3  Johns.  180.] 
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was.  that  the  defendant  had  charged  the  plaintiff  with  the  publication  of 
books  of  an  improper  and  immoral  tendency,  Lord  Elleuborongh  informed 
the  jury  that  it  was  certainly  libellous  gravely  to  impute  to  a  bookseller  a 
publication  to  which  he  was  a  stranger,  as  the  evident  tendency  of  the  im- 
putation was  to  hurt  him  in  his  business  {a).  Where  an  action  was  brought 
for  publishing  in  a  newspaper  a  paragraph,  stating  that  the  songs  at  a  place 
of  public  entertainment  were  not  of  the  plaintiff's  composition,  as  they 
professed  to  be,  and  that  the  performance  was  despicable,  Lord  Kenyon 
said,  "  the  editor  of  a  public  newspaper  may  fairly  and  candidly  comment 
on  any  place,  or  species,  of  public  entertainment,  but  it  must  be  done  fair- 
ly, and  without  malice,  or  view  to  injure  or  prejudice  the  proprietor  in  the 
eyes  of  the  public;  if  so  done,  however  severe  the  censure,  the  justice  of  it 
screens  the  editor  from  legal  animadversion;  but  if  it  can  be  proved  that 
the  comment  is  unjust  and  malevolent,  or  exceeding  the  bounds  of  fair 
opinion,  it  is  a  libel,  and  actionable''  (6). 
*634  *It  seems  to  be  a  general  rule,  embracing  all  the  cases  above  referred  to, 
where  the  occasion  affords  presumptive /^HmcZ  facie  evidence  to  rebut  the 
inference  of  malice,  that  if  it  can  be  shown  that  the  object  of  the  party 
was  malignant,  and  that  the  occasion  was  laid  hold  of  as  a  mere  colour  and 
excuse  for  gratifying  his  private  malice  with  impunity,  the  action  is  main- 
tainable (A). 

It  is  no  answer  to  the  action  to  show  that  the  words  were  spoken  care- 
lessly, wantonly,  or  in  jest;  it  has  been  well  observed,  that  the  mischief  to 
the  reputation  of  the  party  grieved  is  nowise  lessened  by  the  merriment  of 
him  who  makes  so  light  of  it  (c).  A  wanton  disregard  of  the  feelings  and 
interests  of  others  is  perfectly  consistent  with  malice,  in  every  sense  of  the 
word;  and  a  man  does  not  the  less  intend  to  injure  another,  and  therefore 
his  act  is  not  the  less  malicious,  because  his  primary  object  is  to  derive 
some  private  gratification  or  emolument  to  himself  (</).     It  is,  however, 

(a)  Tabart  v.  Tipper,  1  Camp.  350.  In  that  case  the  counsel  for  the  defendant  were  permitted  to  inquire, 
upon  cross-examinalion,  whether  the  defendant  had  not  published  particular  books;  but  qu  (1). 

(b)  Dibdin  v.  Bostoek,  I  Esp.  C.  29.  So  it  is  not  libellous  to  comment  fairly  upon  a  petition  relating  to 
matter  of  general  interest,  which  has  been  presented  to  Parliament  and  published.  Dunne  v.  Anderson,^  3 
Bing.  88;  R.  &  M.  287. 

(c)  Haw.  P.  C.  c.  73. 

(d)  See  the  observations,  tit.  Intention.  If  a  person  were  to  write  a  libel,  which  was  published  through 
carelessness  or  accident,  and  damage  were  to  result  to  the  party  reflected  on,  it  seems  that  an  action  might 
be  supported. 

(A)  (Where  a  slanderous  charge  is  made,  which  the  unlearned  would  understand  as  imputing  a  crime, 
the  action  of  slander  lies,  although  in  the  nature  of  things  such  crime  could  not  be  committed.  Kennedy 
V.  Gifford,  19  Wend.  296.  Where  the  words  contain  an  imputation  of  murder,  the  plaintiff  may  be  entitled 
to  recover,  although  the  defendant  should  prove  that  the  person  alleged  to  be  dead  is  still  alive,  if  those  in 
whose  presence  the  words  were  spoken  had  well  grounded  reasons  to  believe  that  he  was  then  dead.  Jugart 
V.  Carter,  1  Dev.  &  Bat.  8.  [In  slander  for  charging  the  plaintiff  with  perjury  in  a  judicial  proceed- 
ing, the  defendant,  under  the  general  issue,  though  not  permitted  to  prove  the  falsity  of  the  words  sworn  by 
the  plaintiff,  was  allowed  to  interrogate  a  witness  as  to  what  the  plaintiff  swore — in  mitigation  of  damages. 
Cfrant  v.  Hover,  6  Munf.  13.  In  Kirtley  v.  Deck,  3  Hen.  &  Mun.  388,  it  was  held  in  an  action  for  charging 
the  plaintiff  with  perjury  in  a  court  of  record,  that  the  defendant,  on  a  plea  of  justification,  could  not  give 
parol  evidence  of  what  the  plaintiff  swore  to,  without  producing  a  copy  of  the  record  of  that  trial,  to  show 
that  the  testimony  given  by  the  plaintiff  was  material  to  tlie  matter  in  question.  See  Crookshank  v.  Gray 
Sf  ux.  20  Johns.  344.]) 

(1)  [See  Vol.  I.  p.  289,  note  (1),  that  in  Massachusetts,  a  special  plea  in  justification  may  be  used  by  the 
plaintiff  as  conclusive  evidence  of  the  speaking  of  words  complained  of — and  that  if  the  defendant  fail  to 
establish  such  plea,  the  plea  itself  is  evidence  that  the  words  were  spoken  maliciously.  See  also  Vol.  I.  p.  436, 
note  (1).]  {See  evidence  of  tlie  defendant's  procuring  depositions,  &c.  to  prove  the  truth  of  his  charges,  and 
afterwards  declining  to  plead  a  justification,  may  be  properly  referred  to  a  jury  on  the  question  of  malice,  but 
not  on  the  question  of  damages.     Bodwell  v.  Osgood,  3  Pick.  Rep.  379. | 
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also  to  be  observed,  that  a  mere  excess  beyond  what  was  strictly  and  abso- 
lutely necessary,  such  as  the  making  a  statement  privileged  y^er  se  in  the 
presence  of  a  third  person,  does  not  of  itself  deprive  the  communication  of 
its  privileged  character,  and  that  in  such  a  case  it  is  still  a  question  for  the 
jury  whether  such  communication  was  made  bond  fide  or  of  malice  (e). 

It  is  also  to  be  observed  generally,  that  although  the  occasion  may  pro- 
tect the  party  in  a  publication  to  a  certain  extent,  such  as  the  circumstances 
and  urgency  of  the  case  will  fairly  warrant,  yet  that  any  extraordinary  and 
unnecessary  publication,  although  not  considered  as  resullinsfrom  a  purely 
malignant  intention,  is  still  to  be  regarded  as  proceeding  from  a  careless 
inattention  to  the  interests  and  welfare  of  others,  which  is  culpable  in  the 
eye  of  the  law  (/). 

In  an  action  by  a  servant  against  a  former  master  for  giving  a  false  cha-  in  an  ac 
racter,  the  plaintiff,  in  order  to  establish  the  malicious  infentio)i,  may  i\on  by  a. 
prove  the  falsity  of  the  representation  made  by  the  defendant  (,§•).     It  has^^""^^"'- 
been  said,  that  where  the  defendant  has  made  a  charge  against  the  plaintiff 
of  dishonesty  and  misconduct,  the  defendant  may  adduce  general  evidence 
of  good  conduct,  even  antecedently  to  the  service,  general  character  being 
in  some  respects  in  issue  (h). 

*For  the  purpose  of  proving  malice  in  a  case  where  the  intention  is  ambi-     *635 
guous,  and  proof  of  malice  in  fac.  is  essential,  it  seems  that  any  acts  or 
words  used  by  the  defendant,  tending  (/)  to  prove  a  malicious  and  malignant 
intention  towards  the  plaintiff,  are  admissible  in  evidence;  although  the 
words  so  given  in  evidence  be  in  themselves  actionable,  and  be  not  specified 

(e)   Twogood  V.  Spyring,  1  C.  M.  &  R.  1 81 ;  4  Tyr.  482.     Brooks  v.  Blanchard,  1  C.  &  M.  779;  3  Tyr.  844. 

(/)  Vid.  infra,  639;  and  see  Brown  v.  Croome,  2  Starkie's  C.  297,  where  Lord  Ellenboroug-li  held  that  an 
advertisement,  addressed  by  an  interested  party  to  the  creditors  of  a  bankrupt,  but  reflecting  strongly  on 
the  character  of  the  bankrapt,  would  not  be  justifiable,  if  the  legal  object  could  have  been  effected  by  means 
less  injurious.  Where  a  party  spread  false  reports  prejudicial  to  a  tradesman,  and  being  called  by  the  em- 
ployers of  the  latter  to  examine  the  matters  complained  of,  repeated  the  false  statement,  it  was  held  that 
the  communication  was  not  privileged.  Smith  v.  Matthews,  1  Mo.  &,  R.  151.  And  although  in  a  letter  of 
confidence  to  an  agent,  on  business  in  respect  of  property  in  which  the  i)lainliff  and  defendant  are  jointly 
interested,  a  communication  as  to  the  plaintiff's  conduct  in  respect  of  that  property  is  privileged,  it  is  other- 
wise as  to  mere  foreign  matters  in  respect  of  his  conduct  to  his  mother  and  aunt.  Warren  v.  Warren,  1  C, 
M.  &  R.  250. 

(g)  Rosrers  v.  Clifton,  3  B.  &  P.  587.  The  master  there  described  the  servant  as  a  bad-tempered,  lazy,  im- 
pertinent fellow,  and  the  plaintiff  proved  (without  objection)  that  whilst  he  was  in  the  defendant's  service 
he  had  conducted  himself  well,  and  Ihat  no  complaints  of  the  nature  ascribed  to  him  in  the  defendant's  letter 
had  all  that  time  existed.     See  also  Pattison  v.  Jones,^  8  B.  &  C.  578. 

(h)  King  V.  Waring  Sf  vx.  5  Esp.  C.  13;  but  see  above,  307.  It  has  been  held,  that  a  servant  in  an  action 
of  this  nature  must  prove  the  character  to  have  been  given  maliciously  as  well  as  falsely  {Weatherstone  v. 
Hawkins,  1  T.  R.  110);  the  reason  seems  to  be,  that  the  knowledge  of  the  servant's  misconduct  may  oflen 
be  confined  to  the  master  himself,  and  being  unable  to  prove  it  by  his  own  testimony,  if  the  general  pre- 
sumption arising  from  his  not  justifying  were  to  operate  against  him,  and  it  were  to  be  inferred  that  his 
representation  was  false,  he  would  be  left  without  defence.  In  order  to  prevent  this  inconvenience,  the  law 
does  not  permit  the  presumption  so  to  operate,  but  requires  proof  of  malice  aliunde.  No  stronger  proof  of 
malice  can  be  given  than  by  evidence  that  the  master  knew  that  the  character  which  he  gave  was  false.  Any 
evidence  therefore  which  tends  to  such  proof  seems  to  be  admissible  and  material  evidence,  but  proof  of  a 
general  character  at  an  antecedent  period  is  very  remote  from  this  object.  In  the  case  of /Siwar^  v.  Lovell,^  2 
Starkie's  C.  93,  Lord  Ellenborough,  C.  J.  refused  to  permit  the  plaintiff  in  an  action  for  a  libel,  under  the  plea  of 
the  general  issue,  to  go  into  evidence  to  disprove  the  charges  contained  in  the  libel,  In  a  case  before  Abbott,  L. 
C.  J.  (cited3  4  B.  &  A.  132),  the  prosecutor  was  admitted  to  give  evidence  of  the  falsity  of  the  charge,  under 
the  particular  circumstances  of  the  case,  the  supposed  libel  containing  little  more  than  a  narrative  of  certain 
facts  supposed  to  have  taken  place  in  one  of  the  West  India  islands.  In  such  a  case  it  is  competent  to  the 
defendant,  under  the  general  issue,  to  prove  the  truth  of  the  facts. 

(i)  In  Kelly  v.  Partington,*  4  B.  &  A.  700,  very  slight  proof  of  express  malice  held  to  be  sufficient  to  go 
tea  jury.  The  master  had  been  remonstrated  with  afler  having  charged  the  plaintiff,  formerly  his  maid- 
servant, with  theft,  and  stated  to  him  that  she  might  (in  consequence  of  the  charge),  have  gone  upon  the 
town,  to  which  he  answered,  "  What  is  that  to  us?" 
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in  the  declaration  {k),  and  although  they  were  spoken  subsequently  to  the 
words  declared  upon  (/)  (A).  So  where  a  Ubel  was  published  in  a  weekly 
poliiical  paper,  evidence  was  admitted  of  the  previous  sale  of  other  papers, 
with  the  same  title,  at  the  same  office,  in  order  to  show  that  the  paper  con- 
taining the  libel  was  not  published  by  mistake,  but  vended  publicly,  deli- 
berately, and  in  regular  transmission  for  public  perusal  (m).  In  an  action 
for  a  malicious  prosecution  of  an  indictment  for  perjury,  evidence  was  ad- 

I  mitted  of  an  advertisement  published  by  the  defendant  pending  the  hbel, 

although  an  information  had  been  granted  for  publishing  that  advertise- 
ment {)i)  (1). 

In  an  action  for  words  imputing  perjury,  the  plaintiff  was  allowed  to 
prove,  that  subsequently  to  the  speaking  of  the  words,  the  defendant  pre- 
ferred an  indictment  against  him  (o).  Where,  however,  other  words  not 
specified  in  the  declaration,  are  given  in  evidence  to  prove  malice,  the 
defendant  is  at  liberty  to  prove  the  truth  of  the  words,  for  he  had  no  oppor- 
tunity of  justifying  (2).  But  it  has  been  held,  that  other  libels  published 
by  the  defendant  of  the  plaintiff',  are  not  admissible  in  evidence  to  prove 

*636     malice,  unless  they  ^refer  to  the  libel  set  out  in  the  declaration  (p);  and  in 

(A:)  Lee  v.  Huson,  Peake's  C.  166.  R.  v.  Pearce,  Ibid.  75.  Mead  v.  Daubigny,  Ibid.  12.5.  Warne  v. 
Ckadwell,  2  Starkie's  C.  457.  Stuart  v.  Lovell,^  2  Slarkie's  C.  93;  Starkie's  L.  L.  vol.  2,  p.  58.  But  where 
other  words  than  tliose  laid  in  the  declaration  are  given  in  evidence,  their  truth  may  be  proved  by  the  de- 
fendant;  for  then  truth  could  not  be  pleaded.     Warne  v.  Chadwell,^  2  Starkie's  C.  93. 

(0  Russel  v.  Macquister,  1  Camp.  C.  49.  And  see  Macleod  v.  Wakley,^  3  C.  &  P.  312.  Tate  v.  Hum- 
phrey,  2  Cump,  73.  Lee  v.  Huson,  Peake's  C.  166.  Chubb  v.  Westley*  6  C.  &  P.  436.  And  previous 
slander,  in  respect  of  which  damages  have  been  recovered,  may  be  given  in  evidence.  Defries  v.  Davie^,^ 
7  C.  &  P.  162.  The  insertion  of  the  same  libel  in  substance,  in  other  newspapers,  is  evidence  of  malice, 
although  there  arc  counts  in  the  declaration  to  meet  such  other  publications;  and  a  demurrer  to  some  of  the 
pleas  does  not  prevent  tlie  defendant  from  proving  tiie  truth  of  the  libel.     Dclegal  v.  Highley,  8  C.  &  P.  444. 

(m)   Plunkett  v.  Cobbett,  5  Esp.  C.  136. 

(n)  Chambers  v.  Robinson,  Str.  691. 

(0)  Tate  V.  Humphreys,  2  Camp.  73,  n.  cor.  Graham,  B.;  and  afterwards  by  the  Court. 

(/))  By  Sir  J.  Mansfield,  C.  J.  in  Finnerty  v.  Tipper,  2  Camp.  72;  who  observes,  "  you  might  as  well  give 
evidence  of  one  highway  robbery  on  the  trial  of  another." 

(A)  (The  words,  whether  actionable  or  not,  may  be  given  in  evidence  as  showing  a  malicious  intent. 
Brittain  v.  Allen,  2  Dev.  120.  Wilson  v.  Apple,  3  Ohio  R.  270.  Smalley  v.  Anderson,  4  Monr.  368.  Ken- 
drick  V.  Kemp,  6  Mart.  N.  S.  501.  Smith  v.  Wynan,  16  Shepley,  13,  Throgmorton  v.  Davis,  4  Blackf  174. 
Barton  v.  Brands,  3  Green,  248.  [Wallis  v.  Mease,  3  Binney,  550.  Eccles  v.  Shackleford,  1  Littell's  Rep. 
35,  Also  actionable  words  spoken  after  the  suit  brought.  Wallis  v.  Mease,  supra.  Kean  v.  McLaughlin,  2  Serg. 
&  R.  469.  Shock  v.  M-Chesney,  2  Yeates,  473,  So  the  plaintiff  may  give  in  evidence  the  speaking  by  the 
defendant  of  the  same  words,  after  the  suit  brought.  Miller  v.  Kerr,  2  M'Cord,  285.  [McAlmont  v. 
Clement,  14  Serg.  &  R.  359. j  Contra,  Kirby,  151.  Holmes  v.  Broum.]  Words  spoken  more  than  two 
years  before  suit  brought,  may  be  given  in  evidence  to  show  malice.  Inman  v.  Foster,  8  Wend.  602.  In  an 
action  for  a  libel,  a  previous  publication  by  the  plaintiff  cannot  be  given  in  evidence  by  the  defendant,  unless 
the  publication  complained  of  as  libellous  is  manifestly  an  answer  to,  or  commentary  upon  the  jirevious 
publication.  Maynard  v.  Beardsley,  4  Wend.  336.  S.  C.  7  Wend.  560.  [In  Thomas  v.  Crosswcll,  7  Johns. 
264,  Mr.  Justice  Spencer  says,  it  is  improper  to  suffer  distinct  libellous  matter,  subsequent  to  that  charged 
in  the  declaration,  to  be  given  in  evidence,  to  show  the  intent  with  which  the  matter  charged  was  published. 
And  in  Tennessee,  evidence  of  words  spoken  after  suit  brought  is  not  admissible.  Secas,as  to  words  spoken 
before,  though  not  decliired  on.  Hoicell  v.  Cheatham,  Cooke's  Rep.  248.]  See  also  Bodwell  v.  Osgood,  3 
Pick,  376.  And  where  the  defendant,  after  tlie  commencement  of  the  action,  took  sundry  depositions  for  the 
purpose  of  proving  the  truth  of  the  words  charged  in  the  declaration,  and  afterwards  declined  pleading  their 
truth  in  justification,  it  was  held  that-evidence  of  such  proceedings  was  properly  submitted  to  the  considera- 
tion of  the  jury  on  the  question  of  malice.     Ibid.) 

(1)  [In  an  action  against  a  printer  for  publishing  of  the  plaintiff,  that  while  he  was  a  member  of  a  con- 
vention to  form  a  con-itiiulion  for  the  state,  he  avowed  scandalous  opinions  (which  were  set  forth  in  the 
libel) — it  was  held  that  an  account  of  the  debutes  of  the  convention  reported  by  the  defendant,  in  which 
the  words  in  question  did  not  a]>pear,  was  evidence  to  show  that  the  publication,  on  which  the  action 
was  brought,  was  malicious.  Stow  v.  Converse,  3  Conn.  Rep.  325.]  [See  the  case  upon  the  new  trial,  4 
Conn.  Rep.  18.} 

(2)  [Eccles  V.  Shackleford,  1  Littell's  Rep.  38.] 
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such  cases  the  jury  are  not  to  consider  the  effect  of  such  evidence  in  their 
measure  of  damages,  but  merely  as  a  circumstance  to  ]>rov6  maUce  {q). 
And  as  such  evidence  is  merely  to  be  used  as  evidence  of  the  quo  animo, 
it  seems  that  where  there  is  no  doubt  as  to  the  intention,  it  ought  not  to  be 
resorted  to  (r). 

4thly.  The  general  rule  is,  that  no  evidence  of  special  damage  is  admis- Damages, 
sible  unless  it  be  averred  in  the  declaration  (A);  whether  special  damage 
be  the  gist  of  the  action,  or  be  used  as  matter  of  aggravation,  the  words 
being  in  themselves  actionable  (*).  But  it  has  been  said,  that  greater  cer- 
tainty is  requisite  where  the  special  damage  is  the  gist  of  the  action,  than 
where  it  is  merely  laid  by  way  of  aggravation  (/). 

Where  the  damage  consists  in  loss  of  marriage,  the  plaintiff  cannot,  with- 
out specifying  the  individual  with  v,rhom  the  marriage  would  otherwise 
have  been  contracted,  give  evidence  of  the  loss  {it).     So  if  he  allege  loss  of  i 

marriage  with  M.  N.  he  cannot  give  in  evidence  loss  of  marriage  with  any 
other  person  {x). 

In  an  action  for  slander,  by  which  the  plaintiff  has  lost  his  customers  (B), 
he  cannot  give  in  evidence  the  loss  of  any  whose  names  are  not  specified 
in  the  declaration  [y)  (1).  But  where  it  is  alleged  as  special  damage  that 
the  plaintiff  was  prevented  from  selling  his  estate,  and  that  the  bidding'  was 
prevented  by  the  act  of  the  defendant,  the  fact  may  be  proved,  althoiigh  the 
names  of  particular  bidders  are  not  specified,  for  the  loss  is  the  preventing 
of  the  sale  (z),  and  proof  that  persons  would  have  purchased  is  evidence 
of  such  prevention. 

The  persons  who  are  alleged  in  the  declaration  to  have  discontinued  their 

{q)  Ibid. 

(r)  See  Stuart  v.  Lovell,^  2  Starkie's  C.  93.  In  strictness,  however,  such  evidence,  if  tendered,  ought  to 
be  admitted  in  all  cases  where  the  intention  is  in  the  least  equivocal,  and  proof  of  malice  is  essential,  for  it 
is  impossible  either  for  the  party  or  the  Court  to  pronounce  a  priori,  whether,  independently  of  the  proposed 
evidence,  the  jury  will  be  satisfied  on  the  point  of  malice.  It  has  been  said,  that  subsequent  words  of  the 
same  import  with  the  slander  are  not  admissible  where  the  words  declared  on  are  unambiguous.  Pearce  v. 
Ormsby,  Mo.  &  R.  455.     Symmons  v.  Blake,  Mo.  &  R.  477. 

(s)  iJ.  N.  P.  7;  1  Will.  Sdund.  243,  n.  6.  It  was  formerly  held,  that  where  special  damage  was  the  gist 
of  the  action,  such  special  damage  might  be  given  in  evidence,  although  the  particular  instances  were  not 
specified;  otherwise,  where  the  words  were  actionable.  Str.  666.  Where  the  words  are  actionable /)er  se, 
evidence  of  special  damage  is  unnecessary.     Tripp  v.  Thomas,^  3  B.  &  C.  427. 

(0  Per  Cur.  in  Welkerell  v.  Clerkson,  12  Mod.  597;  2  Lutw.  1295.     See  Clarke  v.  Periam,  2  Atk.  33. 

(m)  1  Sid.  396;  1  Vent.  4.     Hunt  v.  Jones,  Cro.  J.  499;  12  Mod.  597.     Barnes  \.  Prudlen,  1  Roll.  Ab.58. 

{X)  Lord  Raym.  1007.  (y)  8  T.  R.  130. 

(z)  See  Smead  v.  Badley,  Cro.  J.  397;  Sir  W.  Jones,  196. 

(A)  (In  an  action  of  slander  no  evidence  can  be  given  of  any  loss  or  injury  sustained  by  the  plaintiff, 
unless  the  same  be  specially  staled  in  the  declaration,  and  this  whether  the  special  damage  be  the  gist  of 
the  action,  or  whether  the  words  be  actionable,  per  se.  Shipman  v.  Burrows,  I  Hall,  399.  Where  there- 
fore, under  the  allegation,  that  in  consequence  ol  the  speaking  of  the  slanderous  words,  certain  insurance 
companies  in  the  city  of  New  York  refused  to  insure  any  vessel  by  him  commanded,  the  plaintiff  was 
permitted  to  prove  that  the  New  York  Insurance  Company  refused  to  make  such  insurance,  the  evidence 
was  held  to  have  been  nnproperly  admitted.  Jbid.  For  words  which  are  not  actionable  per  se,  the  plaintiff 
cannot  recover,  unless  lie  shows  special  damage  as  the  consequence  of  the  words.  Harcourt  v.  Harrison,  I 
H.  474.  [Hersh  v.  Ringwall,  3  Yeatcs,  508.  Bostwick  v.  Mckleson,  Kirby,  65.  Bostwick  v.  Hawley,  ib. 
290,  ace.  And  where  the  words  are  not  of  themselves  actionable,  the  proof  of  damage  must  be  confined  to 
the  particular  damage  alleged  in  the  declaration:  Evidence  of  a  general  loss  of  reputation,  by  reason  of  the 
slander,  is  inadmissible.     Herrick  v.  Lapham,  10  Johns.  281].) 

(B)  (See  Bostwick  v.  Nicholson,  Kirby,  65.     Bostwick  v.  Hamley,  Kirby,  290.) 

(I)  [And  in  an  action  for  slanderous  words  charging  a  baker  with  using  adulterated  flour,  if  the  declara- 
tion allege  as  special  damage,  that  several  persons  (naming  them)  discontinued  to  take  his  bread,  such  per- 
sons must  be  called  to  provro  why  tiiey  ceased  any  longer  to  take  it;  the  person  who  was  the  salesman  not 
being  permitted  to  state  the  reason  given  by  the  customers  for  refusing  to  purchase  any  longer.  Tdk  «. 
Parsons,  2  Car.  &,  P.  201.] 
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dealings  with  the  plaintiff  ought  to  be  called  to  prove  the  fact  («);and  thett 
mere  declarations  of  the  fact  are  not  receivable  in  evidence  (b). 

Where  the  plaintiff  alleged  that  he  had  been  employed  from  time  to  time 
to  preach  to  a  congregation  of  Dissenters,  and  that  by  reason  of  the  words, 
the  persons  frequenting  the  chapel  had  wholly  refused  to  permit  him  to 
preach  there,  and  had  discontinued  to  give  him  the  gains  and  profits  which 
they  otherwise  would  have  given,  the  Court,  after  a  verdict  for  the  plaintiff, 
on  motion  in  arrest  of  judgment,  held  that  the  allegation  of  damage  was 
sufficient,  for  he  could  not  have  stated  the  names  of  all  his  congregation  (c). 
*637  *In  such  a  case,  therefore,  it  should  seem  that  general  evidence  of  the  loss 
of  emolument  would  be  admissible. 

A  plaintiff  under  an  allegation  of  general  injury,  may  show  a  general 
diminution  of  business;  but  if  he  seeks  specific  damages  he  must  give  spe- 
cific evidence  {d). 

Where  the  special  damage  was  alleged  to  be  the  loss  of  the  profits  of 
several  performances  at  a  place  of  public  amusement,  it  was  held  that  the 
witnesses  might  be  examined  generally  as  to  the  diminution  in  the  receipts; 
but  that  they  could  not  be  asked  whether  particular  persons  had  not  given 
up  their  boxes  (e). 

The  jury  are  not  bound  to  confine  the  damages  to  those  sustained  be- 
tween the  publication  and  the  action  (/). 

In  case  for  libel  on  the  plaintiff"  in  the  way  of  his  trade,  imputing  insol- 
vency, and  in  other  counts  alleging  special  damage  by  the  stopping  of  the 
partnership  in  which  the  plaintiff  was  engaged;  held,  that  the  plaintiff  was 
entitled  to  maintain  the  action  alone,  as  the  words  were  not  necessarily 
injurious  to  the  firm,  in  which  case  only  a  joint  action  could  be  main- 
tained (g). 

That  the        The  plaintiff  must  also  prove  that  the  damage  was  the  consequence  of 

damage      the  defendant's  act  (h)  (A). 

fromThe         "^^^  connection  between  the  wrong  done  by  the  defendant,  and  the  loss 

act.  to  the  plaintiff,  is  matter  of  evidence.     It  is  nevertheless  a  rule  of  law  that 

the  damage  must  be  the  natural  and  immediate  consequence  of  the  wrong- 
ful act.  The  defendant  asserted  that  the  plaintiff  had  cut  his  master's 
cordage,  upon  which  the  master  had  discharged  the  plaintiff  from  his  ser- 
vice, although  he  was  under  an  engagement  to  employ  him  for  a  term;  but 
the  Court  held  that  the  discharge  was  not  a  ground  of  action,  since  it  was 
not  the  natural  consequence  of  the  words  spoken  (i).  The  damage  must 
be  attributable  wholly  to  the  words  (k). 

(a)  1  Saund.  243,  d.  (b)  Tilk  v.  Parsons,^  2  C.  &  P.  201;  1  Esp.  C.  50. 

(c)  Hartley  v.  Herring,  8T,  R.  130.     See  Starkie  on  Libel,  vol.  1,  p.  440,  2d  ed. 

(d)  Delegal  v.  Highley,^  8  C.  &  P.  444.  (e)  Asfdey  v.  Harrison,  1  Esp.  C.  48. 

(/)  6  Bing.  N.  C;  9  C.  &  P.  326.  (g)  Harrison  v.  Bevington,'^  8  C.  &  P.  713. 

(A)  But  words  are  not  actionable,  although  special  damage  may  have  ensued,  unless  the  words  be  dis- 
paraging.    Kelly  V.  Partington,  5  B.  «&  A.  645;  3  N.  &,  M.  116. 

(i)  Vicars  v.  Wilcocks,  8  East,  1.  And  see  Morris  v.  Langdale,  2  B.  &  P.  284,  where  it  was  doubted, 
whether  the  occasioning  a  third  person  to  break  his  contract  with  the  plaintiff  was  a  sufficient  special  dam- 
age, since  the  plaintiff  might  obtain  a  satisfaction  by  action  for  the  breach  of  contract;  but  qu.  whether  in 
actions  for  words,  by  means  of  which  the  plaintiff  has  lost  a  marriage,  it  would  be  a  bar  to  the  action  to 
show  that  a  promise  of  marriage  had  been  made;  and  qu.  whether  it  be  not  a  sufficient  damage  that  the 
plaintifi,  by  the  defendant's  wrongful  act,  has  had  a  benefit  in  possession  wrested  from  him,  and  converted 
into  a  bare  right  to  be  enforced  by  action. 

(ifc)  The  declaration  alleged,  that  by  reason  of  the  defendant's  false  and  slanderous  words,  one  J.  B.  refused 

(A)  (Proof  that  the  plaintiff  was  refused  civil  treatment  at  a  public  house,  in  consequence  of  slanderous 
words,  it  seems  is  sufficient  to  support  an  averment  of  special  damage.  Olmstead  v.  Miller,  1  Wend.  R.506; 
Fox  v.  Vanderbeck,  5  Cow.  513.  And  evidence  that  the  plaintiff  has  been  deprived  of  the  hospitality  of  her 
friends,  is  sufficient  to  support  the  allegation  of  special  damage.     Williams  v.  Hall,  19  Wend.  R.  305.) 
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♦  Where  the  reason  which  a  party  assigned  for  not  employing  the  plaintiff 
was  founded  partly  on  the  defendant's  words,  and  partly  on  the  circum- 
stance that  he  had  been  previously  discharged  by  another  master;  it  was 
held  that  no  action  was  maintainable  (/). 

Where  the  defendant  libelled  a  performer  at  a  place  of  public  entertain- 
ment, in  consequence  of  which  she  refused  to  sing,  and  the  plaintiff  alleged, 
as  special  damage,  that  his  oratorios  had  in  consequence  been  more  thinly 
^attended,  it  was  held  by  the  Judge  at  the  trial  that  the  injury  was  too  *638 
remote  (w),  and  that  it  did  not  appear  but  that  the  refusal  to  perform  arose 
from  caprice  or  indolence. 

The  plaintiff  having  once  recovered  damages,  cannot  afterwards  recover 
any  ulterior  compensation  for  any  loss  resulting  from  the  same  words  (n). 

By  the  rules  H.  T,  4  W.  4,  in  actions  on  the  case  "not  guilty"  shall  ope- 
rate only  as  a  denial  of  the  breach  of  duty  or  wrongful  act  charged,  and 
not  of  facts  in  the  inducement.  In  an  action  of  slander  of  a  plaintiff  in 
his  office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present  in  denial  of  speaking  the  words,  of 
speaking  them  maliciously  and  in  the  sense  imputed,  and  with  reference  to 
the  plaintiff's  office,  profession,  or  trade;  but  it  will  not  operate  as  a  denial 
of  the  fact  of  the  plaintiff's  holding  the  office,  or  being  of  the  profession  or 
trade  alleged.  All  matters  in  confassion  or  avoidance,  shall  be  pleaded  as 
in  assumpsit. 

5thly.  The  defendant  may,  under  the  general  issue,  give  in  evidence  any  Proof  in 
matter  which  tends  to  disprove  either  the  speaking  of  the  words,  or  the  defence, 
publication  of  the  libel  (1);  or  to  bar  the  action  or  rebut  the  evidence  of 
malice  (o)  (A),  or  of  special  damage.     He  may  prove  under  this  issue,  in 
bar  of  the  action,  that  the  publication  was  made  by  the  defendant  as  a 
member  of  Parliament,  in  the  course  of  his  duty  as  such  [p)  (2),  or  as  a 

to  trust  the  plaintiff;  and  the  evidence  was,  that  the  words  were  spoken  to  one  E.  B.,  who  of  his  own 
accord  repeated  the  words  to  /.  B.  without  any  authority  from  the  defendant;  held  that  a  nonsuit  was  proper. 
Ward  V.  Weeks,^  7  Bing.  211.  And  see  M'Pherson  v.  Daniels,^  10  B.  &  C.  263,  overruling  the  4th  resolu- 
tion  in  Lord  Northampton'' s  Case,  12  Co.  134, 

(0  8  East,  1.  (m)  Lord  Kenyon,  Ashley  v.  Harrison,  1  Esp.  C.  48. 

(n)  B.  N.  P.  7. 

(0)  The  defendant  may,  in  general,  show  under  the  general  issue  that  the  communication  was  privileged 
by  the  occasion.  Lillie  v.  Price,  5  A.  &  B.  645.  Stockdale  v.  Hansard,^  7  C.  &  P.  731.  Pattison  v.  Jones,* 
8  B.  &  C.  578.     Blake  v.  Pilford,  1  Mo.  &  R.  198.     Fairman  v.  Ives,^  5  B.  &  A.  644. 

ip)  See  4  Hen.  8,  c.  8,  and  the  declaration  of  the  Bill  of  Rights,  1  Will.  &,  Mary,  stat.  2,  c.  2;  1  Bl.  C, 
164.  But  the  privilege  does  not  extend  to  a  publication  out  of  Parliament.  R,  v,  Ld.  Abingdon,  1  Esp.  C. 
226.     R.  V.  Creevey,  I  M.  &  S.  273. 

(A)  (See  Gill  v.  Bright,  6  Munr.  130.  Pegram  v.  Styron,  1  Bailey,  595.  The  defendant  may  show  that 
the  design  was  to  impute  only  a  breach  of  trust  and  no  felony.     Brite  v.  Gill,  2  Munr.  66.) 

(1)  [The  defendant  may  show  that  the  words,  though  in  themselves  actionable,  were  explained  by  a  refer- 
ence  to  a  particular  known  transaction,  not  amounting  to  the  charge  which  the  words  would  otherwise  im- 
port, and  thus  not  furnishing  a  ground  of  action.  Van  Rensselaer  v.  Dole,  1  Johns.  Cas.  279.  S.  P.  Edie 
V.  Brooks,  Sup.  Ct.  of  Pennsylvania,  May  1814.  Wharton's  Digest,  555,  566.  Shecut  v.  Dowell,  1  Const. 
Rep.  35.     Thomson  v.  Bernard,  1  Camp.  48.] 

(2)  [A  member  of  either  house  of  the  legislature  is  not  answerable  for  words  uttered  in  the  execution  of 
his  official  duty,  although  they  are  spoken  maliciously.  And  the  privilege  of  free  deliberation,  speech,  and 
debate,  secured  to  members  of  the  legislature  by  the  constitution  of  Massachusetts,  exempts  them  from  legal 
liability  for  everything  said  or  done  by  them  in  the  exercise  of  the  functions  of  their  office,  whether  the 
exercise  be  regular  according  to  the  rules  of  the  branch  of  which  they  are  members,  or  irregular  and  against 
such  rules.  So  this  privilege  protects  all  words  officially  spoken  without  the  walls  of  the  house  to  which  a 
member  belongs — either  in  a  convention  of  the  two  houses,  or  in  a  committee,  while  executing  the  commis- 
sion  of  the  house  then  in  session;  and  the  house  is  in  session,  notwithstanding  occasional  adjournments  for 
short  intervals.  But  a  member  of  the  legislature  is  answerable  for  defamatory  words  uttered  maliciously, 
and  not  in  discharging  the  functions  of  his  office,  though  uttered  within  the  walls  of  the  house  of  which  he 
is  a  member.     And  he  cannot  be  in  the  exercise  of  his  official  functions,  as  a  member  of  a  body,  unless  that 
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Judge  (^r),  juror,  witness  (r),  or  party,  in  the  course  of  a  judicial  proceed- 
ing (s)  (A),  whether  civil  or  criminal  (/),  even  although  the  Court  wanted 
jurisdiction  (u),  and,  as  it  seems  also,  where  the  process  was  improper  (a;); 
or  upon  an  application  made  in  the  usual  course  to  a  magistrate  or  peace 
officer  (y);  or  in  the  course  of  offering  a  petition  to  the  King  (z),  or  Parlia- 
ment (a),  or  to  a  committee  of  the  House  of  Commons  appointed  by  the 
Commons  to  hear  and  examine  grievances  (6);  or  Secretary  at  War  (c)  (B), 

(q)  Jekyll  \  Sir  John  Moore,  2  N.  R.  341.     R.  v.  Skinner,  Lofft,  55. 

(r)  2  Ins.  228;  2  Roll.  R.  198;  Pal.  144;  1  Vin.  Ab.  387;  Cro.  Eliz.  230.  Brodie's  Case,  Palm.  144. 
Harding  v.  Buhnan,  1  Brownl.  2. 

(s)  Astley  v.  Young,  2  Burr.  807;  Cro.  Jac.  432.  The  rule  extends  to  the  case  of  scandalum  magnatum. 
See  Beauchamp  v.  Sir  R.  Croft,  Dyer,  285.  And  ?ee  in  Starkie  on  Libel  and  Slander;  and  Weston  v.  Doh- 
niet,  Cro.  J.  432.     [Hardin  v.  Comstock,  2  Marsh.  (Ken.)  R.  481.]     Ram  v.  Lamley,  Hutt.  113. 

(0  3  Bl.  Com.  126;  10  Mod.  210,  219,  220;  Sir.  691.  The  remedy  is  by  an  action  on  the  case  for  a  n>a- 
licious  prosecution,  or  perhaps  by  indictment,  where  the  jurisdiction  of  the  Court  has  been  abused  by  a  ma- 
licious prosecution.     Haw.  P.  C.  c.  73,  s.  8;  1  Will.  Saund.  132. 

(m)  Buckley  v.  Wood,i  Co.  14. 

{x)  1  Vin.  Ab.  389;  2  Lulw.  1571;  contra,  Buckley  v.  Wood,  4  Co.  14. 

\y)  Ram  v.  Lamley,  Hutt.  113.  See  also  Barbaud  v.  Hookham,  5  Esp.  C.  109;  Johnson  v.  Evans,  3  Esp. 
C.  32. 

(z)  Hare\.  Meller,  3  Lev.  169;  see  also  4  Rep.  14. 

(a)  See  the  resolution  of  the  House  of  Commons  in  Kemp  v.  Gee,  9  Feb.  8  Will.  3,  in  which  it  was  de- 
clared, that  all  petitions  to  the  House  of  Commons  were  lawful,  or  at  least  punishable  by  themselves  only. 

(6)  Lake  v.  King,  1  Saund.  131;  Lev.  241;  1  Mod.  58:  Sid.  414. 

(c)  The  defendant  wrote  a  letter  to  the  Secretary  at  W"ar,  with  intent  to  prevail  upon  him  to  grant  his 
authority  to  compel  the  plaintiff,  an  officer  in  the  army,  to  pay  the  defendant  a  debt  due  to  him,  and  not  for 
the  purpose  of  slander;  and  although  the  letter  contained  expressions  derogatory  of  the  plaintiff's  character, 
yet  it  was  held  that  the  defendant  might  go  into  evidence,  under  the  plea  of  the  general  issue,  to  prove  the 
truth  of  the  facts  which  he  had  stated,  in  order  to  show  that  he  had  acted  bonajide.  Fairman  v.  /»es,'  5  B. 
&  A.  642;  and  see  R.  v.  Baillie,  Bac.  Ab.  tit.  Libel,  A.  2. 

body  be  in  session.  Coffin  v.  Coffin,  4  Mass.  Rep.  1.  {See  3  Pick.  Rep.  314,  315.  \  It  is,  however,  no  justi- 
fication of  a  charge  against  a  town  officer  of  misconduct  in  his  office,  that  it  was  made  in  open  town  meeting, 
by  an  inhabitent  of  the  town,  while  animadverting  on  such  officer's  conduct  relative  to  a  subject  then  before 
the  town,  in  which  the  defendant  was  interested  as  a  qualified  voter.     Dodds  v.  Henry,  9  Mass.  Rep.  262.] 

(A)  (Words  charging  a  witness  with  perjury,  uttered  by  a  party  or  his  counsel,  in  the  course  of  a  trial, 
may  or  may  not  be  actionable,  accordingly  as  they  were  or  were  not  spoken  maliciously;  were  or  were  not 
pertinent  to  the  issue;  as  there  was  or  was  not  colour  for  making  the  imputation;  or  as  they  were  or  were 
not  spoken  with  a  design  to  slander  the  witness,  &c.  Ring  v.  Wheeler,  7  Cow.  R.  725.  The  privilege  of 
a  party  is  the  same  on  such  an  occasion  as  that  of  counsel.  And  if  either  of  them  speak  slanderous  words 
of  a  witness  or  party,  impertinently  and  without  proper  cause,  an  action  of  slander  lies.  lb.  See  also 
Torrey  v.  Field,  10  Ves.  R.  353.  [Great  allowance  is  to  be  made  for  what  a  man  says  when  attending  the 
trial  of  his  own  cause.  He  has  a  right  to  the  utmost  freedom  in  communicating  his  sentiments  to  his 
counsel,  or  the  court;  but  he  may  not  make  this  privilege  a  cover  for  malicious  slander.  Vigours  v.  Palmer, 
1  Browne's  Rep;  40.     Swearingen  v.  Birch,  4  Yeatcs,  322. 

Where  a  party  in  court  said  tn  a  witness,  who  had  just  finished  his  testimony,  "you  have  sworn  to  a 
manifest  lie;"  the  words  were  hold  actionable  in  Pennsylvania.  Kean  v.  M'Laughlin,  2  Serg.  &-  Rawle, 
469.  So  in  New  York,  to  say  to  a  witness,  while  giving  his  testimony  to  a  material  point  in  a  cause,  "  that 
is  fjise,"  is  actionable,  if  spoken  maliciously.  Mower  v.  Watson,  11  Ves.  R.  536.  M'Claughry  v.  Wet- 
more,  6  Johns.  82.  But  in  New  Jersey,  if  a  party  in  the  progress  of  the  trial,  and  in  open  court,  speaking 
of  the  testimony  of  a  witness,  say  "it  is  a  lie  and  I  can  prove  it,"  it  is  not  actionable.  Bad gley  s . Hedges, 
1  Pcnn.  Rep.  233.     See  Steele  v.  Southwick,  9  Johns.  214. 

If  a  party,  in  the  course  of  his  argument  say  that  he  will  prove  the  testimony  of  the  other  to  be  false,  he 
will  not  be  liable,  although  he  fail  in  the  proof.     Kedn  v.  M'Laughlin,  ubi  sup. 

If  an  attorney  introduce  slanderous  matter  into  the  pleadings  of  a  cause,  without  the  direction  of  his 
client,  the  latter  is  not  responsible.     Hardin  v.  Cumslock,  2  Marsh.  481. 

Words  spoken  of  the  plaintiff  by  the  defendant,  before  a  Presbytery  of  the  Presbyterian  Church,  in  the 
course  of  his  defence  against  charges  for  which  he  had  been  cited  there  by  the  plaintiff,  are  not  actionable, 
if  he  do  not  designedly  and  maliciously  wander  from  the  point,  for  the  purpose  of  slander.  McMillan  v. 
Birch,  1  Binney,  178.     See  Mr.  Howe's  note  to  Fowler  Sf  ux.  v.  Homer,  3  Camp.  290].) 

(B)  (A  memorial  presented  to  a  board  of  excise,  remonstrating  against  the  granting  of  a  license  to  a  par- 
ticular individual  to  keep  a  tavern,  charging  him  with  stirring  up  justices'  suits,  with  the  view  of  having  the 
causes  tried  at  his  tavern,  is  a  privileged  communication;  and  no  action  lies  as  for  the  publication  of  a  libel, 
unless  express  malice  be  proved.  Vandergee  v.  M'Gregor,  12  Wend.  R.  545.  The  circulation  of  the  memo- 
rial, for  the  purpose  of  obtaining  signatures  therein,  is  within  the  privilege.  lb.  Where  words  which  might 
otherwise  be  libellous  are  contained  in  a  remonstrance  which  a  citizen  has  a  right  to  present  to  a  public  au- 
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or  other  person  or  authority  supposed  to  have  the  *means  of  granting  re- 
dress for  any  real  or  supposed  grievances  [d)  (A).  But  the  defence  would 
fail  if  it  appeared  that  the  mode  or  extent  of  the  pubhcation  was  not  war- 
ranted by  the  usual  course  of  proceeding  in  such  cases. 

In  the  case  of  Lake  v.  Kins;,  the  main  question  was  not  whether  the 
exhibiting  the  petition  to  Parliament  was  lawful,  or  not,  but  whether  the 
defendant  was  warranted  in  printing  his  petition,  and  delivering  copies  to 
members  of  a  committee  of  the  House  of  Commons;  and  it  was  decided 
for  the  defendant,  on  the  ground  that  such  a  publication  was  according  to 
the  order  and  course  of  proceeding  in  Parliament  (e).  It  follows,  that  had 
he  practised  a  mode  of  publication  unwarranted  by  the  usual  course  of  pro- 
ceeding, or  by  the  necessity  of  the  case,  this  defence  would  not  have  availed 

{d)  As  to  the  postmaster-general,  Woodward  v.  Lander,'^  6  C.  &  P.  548;  and  see  Blake  v.  Pilfold,  1  M.  & 
R.  198;  and  see  Flint  v.  Pike,^  4  B.  &  C.  484;  1  B.  &.  A.  245,  n. 

(e)  1  Lev.  241;  I  x\Iod.  58;  Sid.  414;  of  which,  it  was  said,  the  Court  would  take  notice. 
(/)  Ibid.;  and  see  Browne  v.  Croome,^2  StarUie's  C.  297. 

thority,  malice  must  be  proved  by  the  plaintiff,  and  unless  it  be  proved  the  action  is  not  maintainable,  although 
the  allegations  are  shown  to  bn  false.  Flitcrafl  \.  Jenks,  3  VViiart.  158.  Privileged  communications  are 
prima  facie  excusable  from  the  cause  or  ocf;-.r.ion  of  tlie  speaking  or  writing;  but  even  in  the  cause  of  such 
communications  an  action  will  lie,  if  the  party  making  tiie  communication  knows  the  charge  to  be  false, 
and  adopts  that  mode  of  gratifying  his  lU-will  or  malice.  In  such  case,  however,  actual  malice  must  be 
shown,  and  the  question  will  be  submitted  to  a  jury;  in  ordinary  slander,  the  question  of  malice  is  never 
submitted  to  a  jury,  except  as  to  the  amount  of  damages.  A'tno^  Sf  Verplanck  v.  Root,  4  Wend.  R.  113;  but 
a  publication  by  the  editors  of  a  newspaper  atlecting  the  character  of  a  candidate  for  public  office,  is  not  a 
privileged  communication  relieving  the  publisiiers  from  the  necessity  of  proving  the  truth  of  the  charges 
made  in  order  to  shelter  themselves  from  damages,  and  casting  the  onus  probandi  upon  the  party  slandered 
of  showing  actual  malice  or  a  knowledge  of  the  falsity  of  the  charge.  Ibid.  So  evidence  may  be  given 
that  the  libel  was  posted  in  public  places  by  persons  unknown:  the  presumption  of  law  beinsr,  that  such  per- 
son acted  at  the  solicitation,  and  by  the  procurement  of  the  defendant.     Rice  v.  Withers,  9  Wend.  R.  138. 

[No  action  will  lie  for  words  contained  in  a  petition  for  redress  of  grievances,  whether  the  subject-matter 
of  the  petition  be  true  or  false,  simply  on  its  being  preferred  to  either  branch  ot'  the  legislature,  or  disclosed 
to  any  of  its  members.  Harris  v.  Huntington  c^  al.  2  Tyler,  129.  Hence  charges  alleged  against  the  plain- 
tiff, and  addressed  to  the  legislature  of  Vermont,  for  the  purpose  of  preventing  his  reappointment  to  the  office 
of  justice  of  the  peace,  were  held  to  be  actionable,  and  judgment  was  arrested.  Ibid.  1  Tyler,  1G4.  So 
where  false  charges  were  preferred  to  the  council  of  appointment,  in  New  York,  against  a  public  officer,  pray- 
ing for  his  removal  from  office,  it  was  held  that  no  action  would  lie,  unless  the  petition  were  proved  to  be 
malicious  and  groundless,  and  presented  merely  to  injure  the  plaintiff's  character — and  as  it  seems,  no  actions 
would  lie,  whether  the  statement  in  the  petition  were  true  or  false,  or  the  motives  innocent  or  malicious, 
Tiiorn  V.  Blanchard,  5  Johns.  508,  in  the  Court  of  Errors,  reversing  the  judgment  of  the  Supreme  Court 
against  the  opinion  of  the  Chancellor.  In  Pennsylvania,  however,  accusations  preferred  to  the  goverrror 
against  the  character  of  public  officers,  are  held  to  partake  of  the  nature  of  judicial  proceedings,  and  are  ac- 
tionable, if  they  originate  in  malice  and  are  without  probable  cause — of  which  the  jury  are  to  judge.  Gray 
V.  Penlland,  2  Serg.  &  Rawie,  22.  Same  parties,  4  ib.  420.  [And  the  rule  has  been  held  applicable,  in 
Massachusetts,  to  the  case  of  a  letter  from  an  inhabitant  of  a  school  district  to  the  school  committee  accusing 
the  schoolmistress  of  a  want  of  chastity,  the  school  committee  having  competent  authority  to  redress  the 
grievance  complained  of.  Bodicetl  v.  Osgood,  3  Pick.  Rep.  379.]  And  the  burden  of  proving  malice  and 
want  of  probable  cause  is  on  the  plaintiff,  as  in  an  action  for  malicious  prosecution.  4  Serg.  &  Kawle, 
vbi  sup. 

It  is  no  justification,  that  the  defendant  signed  a  libellous  address  as  chairman  of  a  public  meeting  of 
citizens  convened  for  the  purpose  of  deciding  on  a  proper  candidate  for  the  office  of  governor,  at  an  approach- 
ing election,  and  that  it  was  published  by  order  of  such  meeting — although  the  plaintiff  was  a  candidate 
whose  election  the  address  was  intended  to  thwart.     Lewis  v.  Few,  5  .lohns.  1.] 

On  an  indictment  or  information  for  a  libel  on  public  officers  or  candidates  for  office,  the  truth  of  any 
matter  tending  to  show  that  the  person  libelled  is  unfit  for  the  office,  is  a  justification,  and  may  be  given  in 
evidence  as  such,  under  the  general  issue.  In  other  cases,  the  truth  is  no  justification,  but  may  be  received 
in  mitigation  of  the  fine,  nor  is  it  necessary  or  proper  to  plead  it.  If  the  libel  complained  of  is  coritaincd 
in  a  petition  to  the  legislature,  the  truth  may  be  given  in  evidence  in  justification.  Commonwealth  v.MorriSf 
I  Virg.  Cas.  106.  Words  spoken  of  a  candidate  for  office  whereby  he  loses  his  election,  are  not  actionable, 
unless  the  words  were  actionable  in  themselves.  Brenner  v  Weakley,  2  Tenn.  R.  99.  And  words  to  be 
actionable,  if  uttered  against  official  persons,  must  relate  to  past  conduct,  implying  criminality  or  moral 
turpitude,  and  not  to  tlie  prospect  of  future  misconduct  in  office.     Hogg  v.  Dorrah,  2  Porter,  212.) 

(A)  (See  Goodenan  v.  Tappan,  1  Ohio  R.  60.) 
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So  it  is  a  bar  to  the  action  that  the  words  suggesting  particular  facts, 
though  false,  were  spoken  by  the  defendant  in  the  course  of  his  duty  as  an 
advocate,  provided  they  were /?erf/«en/  to  the  subject,  ^ndi  were  suggested 
by  the  client  (g).  And  it  will,  it  seems,  be  presumed  till  the  contrary  ap- 
pear, that  the  fact  was  suggested  in  the  brief  (A).  And  no  comment  by  the 
advocate  upon  the  facts  proved  in  evidence,  or  epithets  used  in  comment- 
ing upon  those  facts,  if  the  observations  relate  to  the  cause,  will  be  action- 
able (i). 

Where  the  alleged  libel  consists  in  a  faithful  report  of  a  judicial  pro- 
ceeding, and  the  occasion,  in  point  of  law,  amounts  to  a  justification,  doubt 
has  been  entertained  whether  it  would  be  evidence  under  the  general 
issue  (k).  But  it  is  by  no  means  a  general  rule,  that  even  a  correct  report 
of  parliamentary  (/)  or  judicial  proceedings  (m)  will  furnish  a  legal  defence 
to  an  action  or  indictment  (I). 

An  ex  parte  statement  of  a  criminal  proceeding  before  a  magistrate  (n) 

*640     *or  coroner  (o)  cannot  be  justified,  for  such  publications  tend  to  deprive  the 

accused  of  the  benefit  of  a  fair  and  impartial  trial.     So  the  publication  of 

such  an  account  will  not  be  justifiable,  if  it  contain  matter  of  a  scandalous, 

blasphemous,  or  indecent  nature  (p). 

In  general,  in  all  cases  where  the  real  intention  of  the  defendant  is  the 
test  of  civil  liability,  that  is,  as  it  seems,  in  all  cases  where  the  defendant 
made  the  communication  upon  a  fair  and  honest  occasion,  with  a  view  to 
benefit  himself  or  others,  but  where  the  circumstances  are  not  such  as  to 
furnish  an  absolute  bar,  independently  of  the  question  of  malice,  the  de- 
fence not  only  may,  but  must,  be  given  in  evidence  under  the  general  issue; 
to  plead  the  defence  specially,  would  be  to  remove  the  question  of  actual 
malice  from  the  consideration  of  the  jury. 

The  defendant  may  therefore  prove  under  the  general  issue,  that  the 
words  were  spoken  or  written  for  the  purpose  of  admonition  or  advice  (A), 

(g)  Brook  V.  Sir  Henry  Montague,  Cro.  J.  90.     Hodgson  v.  Scarlett,  1  B.  &  A.  232. 

(A)   Wood  V.  Gunston,  Styles,  462. 

(i)  Hodgson  v.  Scarlett,  1  B.  &/  A.  232.  As  to  mere  words  of  opinion,  see  Com.  Dig.  Action  on  the  case 
for  Defamation,  F.  13. 

(k)  Carrie  v.  Walter,  1  B.  &  P.  525,  where  such  evidence  was  admit'ed  under  the  general  issue;  but  after 
a  verdict  for  the  defendant,  it  was  objected,  on  motion,  that  such  evidence  had  been  improperly  received  under 
that  issue;  but  the  case  stood  over,  and  no  judgment  was  ever  given.  In  the  subsequent  cases  of  ^si/ey 
V.  Yonge,  2  Burr.  807,  and  Styles  v.  Nokes,  7  East,  493,  the  defence  was  pleaded  specially.  So  also  in  Lewis 
v.  Clement,^  3  B.  &  A.  702.  See  also  Lewis  v.  Walter,'^  4  B.  &  A.  613.  R.  v.  Wright,  8  T.  R.  298.  R.  v. 
FisAer,  2  Camp.  563.  -S/j/Zes  v.  iVoAres,  7  East,  504,  i?o6er<s  v.  5roM)w,3  10  Bing.  523.  It  should  seem  that 
the  defence,  where  available,  is  admissible  under  the  general  issue,  as  either  excluding  altogether  the 
right  to  maintain  the  action,  or  as  negativing  malice  by  showing  a  privileged  occasion. 

(/)  R.  v.  Creevey,  1  M.  &  S.  273. 

(rn)  See  the  observations  of  Ld.  Ellenborough,  C.  J.  and  Grose,  J.  in  Styles  v.  Nokes,  7  East,  493;  and  R. 
V.  Creevey,  1  M.  &  S.  273.  See  R,  v.  Lofield,  2  Barnard,  K.  B.  128;  and  qu.  whether  the  defendant  can 
justify  the  publication  of  a  judicial  proceeding,  which  is  defamatory,  of  one  who  is  not  a  party  to  the  suit, 
nor  present  at  the  inquiry.     Lewis  v.  Clement,'^  3  B.  &  A.  702. 

(n)  R.  v.  Lee,  5  Esp.  C.  123.  R.  v.  Fisher,  2  Camp,  563.  Where  a  newspaper  professed  to  give  a  state- 
ment of  proceedings  before  a  magistrate,  it  was  held  that  the  insertion  of  libellous  remarks  purporting  to 
have  been  made  by  persons  present,  could  not  be  justified.     Delegalv.  Highley,'^  8C.  &  P.  444. 

(0)  R.  V.  Fleet,  1  B.  &  A.  379.    Or  before  a  royal  commissioner,  Charlton  v.  Walton,^  6  C.  &  P.  385. 
Ip)  R.  V.  Mary  Carlile,^  3  B.  &  A.  167. 

(1)  [A  correct  publication  of  the  proceedings  of  a  court  of  justice  is  not  an  indictable  offence,  unless  it 
is  intended  to  serve  as  a  vehicle  to  convey  slanderous  charges,  and  to  gratify  a  malicious  purpose;  in 
which  case  it  is  libellous  and  indictable.  The  State  v.  Lehre,  2  Const.  809.  But  if  the  publisher  dis- 
colour or  garble  the  proceedings,  or  add  comments  and  insinuations  of  his  own,  in  order  to  asperse  the 
character  of  the  party  concerned,  it  is  libellous  and  actionable.  Thomas  v.  Croswell,  7  Johns.  964.  Com- 
mon V.  Blanding,  3  Pick.  304.     See  Clark  v.  Binney,  2  Pick.  113.] 

(A)  (See  Faris  v.  Starke,  9  Dan.  130.) 
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or  in  giving  the  character  of  a  servant  {q),  in  order  to  bring  an  offender  to 
justice  (r),  or  by  way  of  criticism  on  a  literary  work  {s). 

The  defendant  may  also  prove,  by  way  of  defence,  under  the  general 
issue,  that  the  publication  was  procured  by  the  contrivance  of  the  plaintiff, 
for  the  purposes  of  the  action  {t),iox  the  latter  cannot  complain  of  that  as 
an  injury  which  he  has  willingly  occasioned.  The  truth  of  the  publication 
is  not  admissible  in  evidence  under  the  general  issue  in  bar  of  the  action, 
even  to  disprove  maUce  («)(A);  proof  that  the  plaintiff  has  been  in  the 
habit  of  libelling  the  defendant  is  no  bar  to  the  action,  but  is,  it  has  been 
said,  evidence  in  mitigation  of  damages  {x)  (B).  It  seems,  however,  that 
the  defendant  cannot,  even  in  mitigation,  prove  that  the  plaintiff  has  pub- 
lished libels  upon  him,  unless  they  constituted  the  provocation  for  publish- 
ing the  principal  libel  {y).  General  evidence  that  the  plaintiff  has  been  in 
the  habit  of  libelling  the  defendant  is,  it  seems,  almost  inadmissible  {z). 

The  defendant  may  also  prove  accord  and  satisfaction  under  this  issue. 
The  plaintiff  had  agreed  to  waive  his  right  of  action,  in  consideration  that 
^defendant  would  destroy  certain  documents,  which  the  defendant  accord-    *641 
ingly  did,  and  evidence  of  this  was  held  to  be  admissible  as  an  accord  and 
satisfaction  under  the  general  issue  («). 

Although,  in  the  ordinary  action  for  slander,  the  defendant  cannot,  under 

(5)  Edmonson  v.  Stevenson,  B.  N.  P.  8.  Weatherstone  v.  Hawkins,  1  T.  R.  110.  Rogers  v.  Clifton,  3  B. 
&  P.  587.  King  v.  Waring  and  uz.  5  Esp.  C.  13.  Childs  v.  Affleck,^  9  B.  &  C.  403.  Ld.  Alvanley,  in 
Rogers  v.  Clifton,  3  B.  &  P.  592,  says,  "  I  do  not  mean  to  intimate  that  if  a  servant  were  strongly  suspected 
of  having  committed  a  felony  while  in  his  master's  service,  he  is  not  at  liberty  to  warn  others  from 
taking  him  into  their  service;  for  it  is  the  duty  of  every  person  to  guard  the  public  against  admitting 
such  servants  into  their  houses."  And  see  the  observations  of  Bayley,  J.  in  Paitison  v.  Jones,^  8  B.  & 
C.  578. 

(r)  Johnson  v.  Evans,  3  Esp.  C.  32. 

(s)  Carr  v.  Hood,  1  Camp.  C.  354.  Tabart  v.  Tipper,  1  Camp.  C.  350.  Dunne  v.  Anderson,^  3  Bing.  88. 
Soane  v.  Knight,'^  1  M.  &  M.  64.     Thompson  v.  Shackell,^  lb.  187. 

(()  King  V.  Waring  Sf  ux.  5  Esp.  C.  13.  See  Weatherstone  v.  Hawkins,  1  T.  R.  110,  where  the  letter  was 
written  on  the  application  of  the  plaintiff's  brother-in-law,  and  the  writ  was  sued  out  the  day  after  the 
letter  was  written,  and  the  Court  held  that  the  action  was  not  maintainable,  the  plaintiff  having  been  en- 
trapped into  writing  it.  See  also  Smith  v.  Wood,  3  Camp.  323,  where  the  defendant  showed  to  the  witness, 
at  the  request  of  the  latter,  a  caricature  of  the  plaintiff,  and  it  was  held  that  this  was  not  sufiicient  to  sup- 
port the  action;  tarn.  qu.  for  it  does  not  appear  that  the  witness  had  been  sent  by  the  plaintiff. 

(m)   Underwood  v.  Parkes,  Sir.  1200. 

{x)  Finnerty  v.  Tipper,  2  Camp.  76.     See  Pasquin's  Case,  Ibid,  and  Tabart  v.  Tipper,  1  Camp.  355. 

\y)  May  v.Brown,6  3  B.  «Sc  C.  113.  Watts  v.  Eraser,''  1  A.  &,  E.  223;  having  come  to  his  knowledge 
before  the  libel  in  question.  lb. 

{z)  Finnerty  v.  Tipper,  2  Camp.  76.  Wakley  v.  Johnson,^  1  Ry.  &  M.  422.  Turpley  v.  Blakey,  2  Bing. 
N.  C.  473.     But  see  May  v.  Brown,^  3  B.  &  C.  1 13. 

(a)  Lane  v.  Applegate,^  1  Starkie's  C.  97. 

(A)  (Territory  V.  Urgent,!  Mart.  R.  103.) 

(B)  (It  is  not  admissible  to  prove  in  a  mitigation  of  damages  that  previous  to  speaking  the  words  the 
plaintiff  was  in  the  habit  of  abusing  and  vilifying  the  defendant;  Goodbrend  v.  Ledbetter,  1  Dev.  &.  B. 
12  [M' Alexander];  nor  that  it  was  known  in  the  neighbourhood  that  there  had  been  a  quarrel  between  the 
parties.  Swann  v.  Ram,  3  Blackf.  298.  If  the  plaintiff  has  provoked  the  defendant  by  injurious  acts  or  dis- 
paraging epithets  that  might  be  some  palliative,  but  the  mere  fact  that  the  plaintiff  was  the  defendant's 
enemy,  would  prima  facie  have  rather  an  opposite  tendency,  and  the  defendant  may  give  evidence  of  that 
fact.  Craig  v.  Cutlet,  5  Dana,  323.  The  defendant  may  mitigate  damages  by  showing  the  plaintifi'  a 
common  libeller,  but  it  must  be  done  in  the  same  way  that  a  general  reputation  is  proved.  Maynard  v. 
Beardsley,  7  Wend.  R.  560. 

[In  an  action  for  a  libel,  the  defendant  may  give  in  evidence  a  former  publication  by  the  plaintiff,  to 
which  the  libel  was  an  answer,  to  explain  the  subject-matter,  occasion  and  intent  of  the  defendant's  publica- 
tion,  and  in  mitigation  of  damages.  But  such  prior  publication  by  the  plaintiff,  though  a  libel  on  the  defend- 
ant, does  not  amount  to  a  justification.  Hotchkiss  v.  Lathrop,  1  Johns.  286.  S.  P.  Thompson  v.  Boyd,  1 
Rep.  Con.  Ct.  80.]) 
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the  general  issue,  give  evidenceof  the  truth  of  the  defamatory  charge  (b)  (A), 
it  is  otherwise  in  special  actions,  where  malice  and  the  want  of  probable 
cause  are  of  ihe  essence  of  the  action.  For  there  to  adduce  such  evidence 
is  hut  to  rebut  that  which  is  essential  to  the  maintenance  of  the  action. 
Thus  in  an  action  for  slander  of  title,  where  the  slander  consists  in  alleging 
that  the  plaintiff  had  encroached  on  his  landlord's  land,  the  defendant  may 
prove  that  encroachments  have  in  fact  been  made  (c). 
In  mitiga-  The  defendant  may  Under  the  general  issue  prove  in  mitigation  of  da- 
tioi).  mages,  that  the  plaintiff  at  the  time  of  the  publication  laboured  under  a 

general  suspicion  of  having  been  guilty  of  the  charge  imputed  by  the 
words  (d)  (B).  For  it  is  material  to  know  what  character  the  plaintiff  pos- 
sessed^ in  order  to  giscertain  the  injury  which  has  been  sustained  (e). 

(6)  In  Uie  case  of  Stockley  v.  Clement,^  4  Bing-.  162,  where  the  alleged  libel  was  contained  in  a  public 
advertisement,  relating  to  a  forged  bill  of  excliange,  the  defendant  was  allowed  to  go  into  evidence  of  the 
fact  stated  under  the  general  issue;  but  in  that  case  the  Court  held  that  it  was  no  libel  on  the  plaintiff.  In 
an  action  for  a  libel  against  an  officer  of  a  court  ofjiistice,  imputing  negligence,  the  defendant  cannot  under 
the  general  issue  prove  negligence,  in  order  to  negative  the  general  allegation  of  performance  of  duty. 
Dance  v.  Robson,^  1  M.  &  M.  2.95.  But  in  an  action  for  a  libel  on  the  plaintiff  in  the  way  of  his  trade  as  a 
manufacturer  of  bitters,  which  trade  it  was  averred  he  carried  on  in  an  honest  and  lawful  manner;  it  was 
held  tliat,  under  the  general  issue  the  defendant  might  give  in  evidence  that  the  plaintiff,  under  the  pretence 
of  manufacturing  bitters,  made  and  sold  a  composition  of  a  very  different  description,  not  by  way  of  justifi- 
cation  of  the  libel,  but  as  to  tlie  truth  of  the  plaintiff's  allegation  as  to  his  trade.  Manning  v.  Clements,^  7 
Bing.  362,  and  5M.it  P.  211, 

(c)  Watson  v.  Reynolds,*  1  M.  &  M.  1;  and  see  Hargreave  v.  Le  Breton,  4  Burr.  2422.  Smith  v. 
Spooner,  3  Taunt.  246.  Pitt  v.  Donovan,  1  M.  &  S.  639.  Starkie's  L.  L.  vol.  2,  p.  103,  2d  edit.  In  the 
case  of  Pnttison  v.  Jones,^  8  B.  it  C.  578,  which  was  an  action  by  a  servant  against  a  master,  for  defamation, 
in  professing  to  give  a  character.  Lord  Tenterden,  C.  J.,  received  evidence  on  the  part  of  the  defendant  to 
show  the  truth  of  the  statement  contained  in  the  alleged  libel,  of  drunkenness,  &c.;  but  is  said  to  have 
expressed  doubts  whether  such  evidence  was  admissible  under  the  general  issue,  and  left  the  matter  to  the. 
jury,  on  the  question  whether  the  conmiunieation  had  been  made  bona  fide, 

(d)  Earl  of  Leicester  v.  Walter,  2  Camp.  251,  cor.  Mansfield,  C.  J, v.  Moor,  I  M.  &  S.  284.     Note, 

that  in  these  cases  there  were  genera!  allegations  of  the  plaintiff's  previous  good  character,  and  of  the  loss 
of  character  sustained  by  reason  of  the  words;  and  the  words  were  actionable  ^er  se. 

(e)  Supra,  note  ((/);  and  Williams  v.  Cullender,  Holt's  C.  307;  Rodriguez  v.  Tadmire,  2  Esp.  C.  720; 
where,  on  an  action  lor  a  malicious  prosecution,  Lord  Kenyon  allowed  the  defendant's  counsel  toasit  whether 
the  plaintiff  was  not  a  man  of  general  bad  character.  And  see  the  observation  of  Wood,  B.  in  Newsam  v. 
Carr,^  2  Starkie's  C.  70.  And  see  Ellershnw  v.  Robinson,  Lane.  Sp.  Ass.  1324,  Starkie's  L.  Libel,  90,  2d 
edition;  which  was  an  action  for  words  imputing  adultery  to  the  plaintiff,  a  widow,  Holroyd,  J.,  held  that  it 
would  be  competent  to  the  defendant  to  go  into  general  evidence  to  impeach  the  plaintiff's  general  character 

for  chastity.     See  also  Earner  v.  Merle,  cited  in   T/ie  Earl  of  Leicester  v.  Walter,  2  Camp,  C.  254.     v. 

Moor,  1  M.  &,  S.  284,  It  is  not,  however,  competent  to  the  defendant,  in  such  cases,  to  do  more  than  give 
general  evidence  of  bad  character;  he  cannot  inquire  as  to  particular  facts.  Waitkman  v.  Weaver,''  1  D.  &  R. 
10.  Rodriguez  v,  Tadmire,  2  Esp.  C.  720.  But  in  the  case  of  Jones  v.  Stevens,  11  Price,  235,  which  was 
an  action  for  a  libel  on  the  conduct  of  the  plaintiff  as  an  attorney,  where  the  defendant  pleaded  the  general 
issue,  and  several  pleas  of  justifietion,  which  alleged  in  general  terms  that  the  plaintiff  had  conducted  him- 
self in  a  disr(!putahle  and  unprofessional  manner:  it  was  held  that  a  witness  could  not  be  asked  whether 
the  plaintiff  was  of  general  bad  character  and  repute  in  his  profession.  It  is  said  to  have  been  held  by 
Ciiumbre,  J.,  {Snowden  v.  Smith,  Devon  Lent  Assizes,  1811)  that  where  a  justification  was  pleaded,  such 
gener.il  evidence  was  not  admissible.  But  the  ground  of  distinction  is  not  very, clear;  and  in  the  case  of 
Mawby  V.  Barber,  Lincoln  Summer  Assizes,  1826,  Lord  Tenterden,  C.  J.,  admitted  such  evidence,  as  being 
the  safer  cojrse,  although  a  justification  was  pleaded.  Vide  supra,  note  («).  Such  evidence  was  also 
received  by  Lord  Denman,  C.  J.,  after  consulting  Parke,  B.,  in  the  case  of  Moore  v.  Oastler,  York  Sp.  Ass. 
1836,  where  the  defendant  was  allowed  to  give  such  general  evidence,  but  not  to  go  into  particulars;  and  by 
Coltman,  J.,  in  the  case  of  Hardy  v.  Alexander,  Liv.Summ.  Ass.  1837.     See  Roscoe  on  Ev.  398. 

(A)  (Root  V.  King,  7  Car.  613.  Kennedy  v.  Dean,  6  Porter,  90.  Arrington  v.  Jones,  9  Porter^  J39.  Bodi. 
well  V.  Swan,  3  Pick.  376.     Bailey  v.  Hyde,  3Coim.  R.463.) 

(B)  (The  general  rule  of  law  is,  that  general  reports  of  the  truth  of  the  matters  charged  cannot  be  given 
in  evidence  in  mitigation  of  damages  unless  they  be  such  as  to  have  affected  the  general  character  of  the 
plaintiff,  [iiman  v.  Foster,  8  Wend.  602.  Mapes  v.  Weeks,  4  Id.  659.  Treat  v.  .Browning-,  4  Conn.  R.  408. 
Lewis  V.  mies,  I  Root,  346.  Kennedy  v.  Gi/ford,  19  Wend.  296.  Kendrick  v.  Kemp,  6  Mart.  N.  S.  501. 
Longv.  Brougher,  5  Watts,  439.  Matson  v.  Buck,  5  Cow.  499.  Kellogg  v.  Carey,  3  Penn.  R.  102.  Smith 
V.  Buckecker,  4  Rawlc,  195.     Alderman  v.  French,  1  Pick.  1.     [Bodwell  v.  Swan,  3  Pick,  376.]     Wolcott 

»Eng,  Com.  Law  Reps,  xiii.  390,    2/rf.  xxii,  311.    s/rf.  xx.  161.    *Id.xxn.231.    6/rf.  xv.  303.     6ic^.  iii.  249. 
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*It  has  been  said  that  any  evidence  short  of  such  as  would  be  a  complete 
defence  to  the  action,  had  a  justification  been  pleaded,  is  admissible,  in 
mitigation  of  damages  (/);  and  accordingly  in  an  action  for  a  libel,  charg- 
ing the  plaintiff  with  being  concerned  with  one  Knowles  in  procuring  mo- 
ney from  the  friends  of  a  capital  convict,  under  the  pretence  of  being  able 
to  procure  a  pardon,  through  the  medium  of  the  Duke  of  Portland,  evidence 
was  admitted,  under  the  plea  of  the  general  issue,  of  an  admission  by  the 
plaintiff  that  he  liad  received  money  for  conveying  a  letter  to  the  Duke(l). 

(/)  Knobell  v.  Fuller,  sittings  after  Trin.  T.  1797,  per  Eyre,  C.  J.;  and  tlie  case  of  Curry  v.  Walter  was 
referred  to,  in  wliich  it  was  said  that  liis  lordship  hud  received  similar  evidence;  but  it  seems  that  in  that 
case  the  evidence  was  received  in  bar  of  the  action,  and  to  show  that  the  delendaiit  liad  merely  published  a 
report  of  proceedings  in  a  court  of  justice. 

V.  Hall,  6  Mass.  Rep.  514.  Aliter,  in  New  Jersey.  1  Penn.  Rep.  169,  Cook  v.  BarMey — one  judge  dissent- 
ing. And  see  Nelson  v.  Evans,  1  Dev.  9.  Henson  v.  Veatcli,  1  Blackf.  369.  Evidence  of  the  general  cha- 
racter  of  the  plaintiff,  or  of  the  opinions  of  others  as  to  the  truth  of  the  charge,  is  inadmissible,  if  in  the  pub- 
lication the  defendants  state  what  they  publish  as  facts  within  their  own  knowledge,  without  reference  to  the 
opinions  of  others.  King  et  al.  v.  Root,  4  Wend.  113.  Proof  of  any  other  than  the  crime  charged  cannot  be 
given  in  evidence  either  in  bar  of  the  action  or  in  mitigation  of  damages.  Ridley  v.  Perry,  16  Shepley,21. 
A  witness  cannot  be  asked  if  he  has  heard  anything  derogatory  of  the  plaintiff.  Freeman  v.  Price,  2  Bailey, 
115.  Where  the  witnesses  for  the  plaintiff,  and  one  of  the  defendant's  witnesses,  swore  that  the  words  charged 
assistance  in  burning  a  gaol,  and  murdering  a  man  in  it,  and  the  defendant's  other  witnesses,  present  at  the 
same  time,  swore  the  charge  was  of  simply  -iding  an  escape,  held  tiiat  evidence  of  the  plaintiff  being  gene- 
rally suspected  of  the  latter  was  inadmissible  either  as  corroborating  the  witnesses  who  swore  to  the  words  or 
in  mitigation  of  damages.  Cole  v.  Perry,  8  Cow.  214.  It  is  not  competent  for  a  defendant  in  mitigation  of 
damages  in  an  action  of  slander,  to  give  evidence  of  facts  and  circumstances  which  induced  him  to  suppose 
the  charges  true  at  the  time  they  were  made,  if  such  facts  and  circumstances  tend  to  prove  tlie  charges,  or 
form  a  Imk  in  the  chain  of  evidence  to  establish  a  justification,  and  he  is  not  allowed  to  give  such  evidence, 
although  he  expressly  disavows  a  justification,  and  fully  admits  the  falsity  of  the  charge.  Purple  v.  Horton, 
13  Wend.  9.  Nor  that  the  people  of  the  neighbourhood  were  in  the  habit  of  speaking  in  opprobrious  lan- 
guage of  the  plaintiff.  Kendricks  v.  Kemp,  6  Mart.  N.  S.  501.  In  an  action  for  a  libel,  the  publication  in  a 
newspaper  of  rumours  cannot  be  justified  by  the  fact  that  such  rumours  existed,  though  it  may  be  given  in 
evidence  in  mitigation  of  the  damages.  Skinner  v.  Powers,  1  Wend.  451.  A  charge  of  misconduct  of 
a  specified  kind  is  not  justified  by  proving  the  plaintiff  guilty  of  misconduct  of  a  similar  character.  lb.  In 
slander,  under  the  plea  of  not  guilty,  the  defendant  cannot  give  evidence  of  the  plaintiff's  admissions  several 
years  before  of  his  having  been  guilty  of  an  offence  similar  to  the  one  imputed  to  him  by  the  defendant. 
Longv.  Crougher,  5  Watts,  439.  In  an  action  for  slander  against  husband  and  wife,  evidence  of  the  hus- 
band's efforts  to  prevent  the  circulation  of  the  slander  is  not  admissible  in  mitigation  of  damages.  Yeates  v. 
Reed,  4  Blackf.  463.  In  an  action  by  husband  and  wife  for  a  slander  imputing  a  want  of  chastity  to  the 
wife,  evidence  that  they  lived  unhappily  together,  or  that  the  husband  had  whipped  his  wife,  is  inadmissible. 
Anon.  1  Hill,  251. 

[In  Kentucky,  the  general  currency  of  a  report  is  not  a  justification  of  slander;  but  evidence  of  general 
reputation  is  admissible  in  extenuation  of  malice  and  mitigation  of  damages.  Calloway  v.  Middleion,  2 
Marsh.  372. 

Where  the  defendant,  at  the  time  of  speaking  the  words,  knows  they  are  not  true,  and  afterwards,  with 
the  same  knowledge,  pleads  their  truth  in  justifination;  no  evidence  whatever  ought  to  be  received  in  miti- 
gation of  damages.     Lamed  v.  Buffington,  3  Mass.  Rep.  546. 

In  Virginia,  evidence  of  circumstances  of  suspicion,  not  amounting  to  a  full  justification,  is  not  admissible 
under  the  general  issue,  in  mitigation  of  damages.  W Alexander  v.  Harris,  6  Munf.  465.  (See  Cheatwood 
V.  Mayo,  5  Munf.  16,  where  this  point  was  discussed  but  not  decided.)  Secus,  in  South  Carolina  and  Con- 
necticut; Buford  V.  M'Luny,  1  Nolt  &  M'Cord,  268.     Bailey  v.  Hyde,  3  Conn.  Rep.  463]. 

(1)  [In  an  action  of  slander  for  saying  of  the  plaintiff,  a  deputy  postmaster,  that  "  he  never  sent  from  his 
office  a  treasury  note,"  which  had  been  enclosed  in  a  letter  and  put  into  his  office  directed  to  a  third  person — 
but  that  "he  had  stolen  it;"  the  defendant  was  not  allowed,  under  the  general  issue,  to  prove,  that  before  the 
speaking  of  the  words,  the  plaintiff  said,  tlie  "  treasury  note  never  left  his  office" — and  that  after  speaking  the 
words  tile  plaintiff  said  "his  brother  J.  S.  was  Iheautiior  and  first  promulgator  of  the  story."  Bailey  x.  Hyde, 
3  Conn.  Rep.  436.  In  a  suit  for  calling  the  plaintiff  a  thief,  and  saying  that  he  had  stolen  tlie  defendant's 
spar,  the  defendant  cannot  give  in  evidence,  in  mitigation  of  damages,  the  record  of  a  former  action  of  trespass, 
in  which  he  had  recovered  damages  against  the  plaintiff  for  maliciously  taking  away  the  spar.  Watson  v: 
Churchill,  5  Day,  256.  In  an  action  for  a  libel,  the  defendant  cannot  give  in  evidence,  to  reduce  damages,  a 
former  recovery  of  damages  against  him,  by  the  plaintiff,  in  another  action  for  a  libel  which  formed  one  of  a 
series  of  numbers  published  in  the  same  Gazette,  and  containing  the  libellous  words  charged  in  the  declara- 
tion in  the  second  suit.  Tillotson  v.  Cheetham,  3  Johns.  56.  Evidence  of  declarations  by  a  defendant,  made 
after  suit  brought,  that  he  did  not  mean  to  charge  the  plaintiff  with  the  actual  fact,  and  that  the  words  were 
spoken  in  the  heat  of  passion,  is  not  admissible  under  the  general  issue.  M-  Alexander  v.  Harris,  6  Munf.  465. 
Nor  can  the  defendant  show  that  he  has  been  in  the  habit  of  relating  the  circumstances  in  a  manner  different 
VOL.  II.  84 
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To  admit  such  evidence  would  however  be  a  violation  of  the  rule  establish- 
ed in  Underwood  X.  Parkes{g),  where  it  was  agreed  by  all  the  Judges 
that  evidence  of  the  truth  could  not  be  admitted,  either  in  bar  of  the  action, 
or  in  mitigation  of  damages,  unless  it  were  pleaded.  For  if  facts  tending 
to  prove  the  truth  of  the  charge  were  to  be  admitted  in  mitigation  of  punish- 
ment, how  would  it  be  possible  to  draw  the  line,  and  stop  short  of  actual 
conviction  (A)? 

General  evidence  of  bad  character  seems  to  be  admissible,  although  the 
defendant  has  justified  that  the  imputation  is  true;  for  if  the  justification 
should  fail,  the  question  as  to  the  quantum  of  damages  would  still  re- 
main {i)  (A). 

Where  the  defendant  has  in  his  libel  referred  to  the  source  from  which 
he  derived  the  information,  he  may,  although  he  lias  not  justified,  prove, 

{g)  Str.  1200;  and  see  Mullett  v.  Hulton,  4  Esp.  C.  248  [See  Coleman  v.  Sovtkwick,  9  Johns.  45.] 
(A)  See  Starkie's  L.  L.  vol.  2,  p.  8S,  2d  ed.;  and  see  Mills  v.  Spencer,^  Holt's  C.  534,  where  Gibbs,  C.  J., 
observed,  that  "general  reports  have  been  admitted  in  mitig-ation  of  damages,  but  not  the  specific  facts." 
And  it  has  since  been  held  that  a  defendant  is  not  at  liberty  to  give  evidence  in  mitigation  of  damages  of 
any  fact  which  would  be  evidence  to  prove  a  justification  of  any  part  of  the  libel;  he  ought  to  have  iustified 
as  to  that  part.     Vessey  v.  Pike^  3  C.  &  P.  512,  "       .  •> 

(i)  Supra,  tit.  Character. 


in  some  essential  respects,  from  that  charged  in  the  declaration— though  he  has  first  proved  that  such  relation 
of  the  circumstances  was  true.  Wills  v.  Church,  5  Serg.  &  Rawle,  190.  Nor  can  he  give  in  evidence,  eilher 
in  bur  or  in  mitigation  of  damages,  any  other  crime  than  the  one  charged.  Andrews  v.  Vanduzer,  J 1  Johns. 
38.  Sawyer  v.Eifert,  2  Nott&  M'Cord,511.  In  an  action  for  charging  the  plaintiff  with  perjury,  the  defend^ 
ant  cannot  give  in  evidence,  for  the  purpose  of  reducing  damages,  that  the  plaintiff  holds  atheistical  opinions, 
and  disbelieves  the  existence  of  a  future  stale  of  being.     Ross  v.  Lapham,  14  Mass.  Rep.  275.J 

(A)  {Waters  v.  Jones,  3  Porter,  442.  Vick  v.  Whitjield,  2  Hayw.  222.  M'Nutt  v.  Young,  8  Leigh,  542.  Jn 
an  action  for  a  libel  upon  the  plaintiff  as  a  minister  of  the  gospel,  where  the  declaration  avers  the  good  character 
of  the  plaintiff,  the  defendant  may,  under  the  general  issue,  give  evidence  for  the  purpose  of  showing  that  the 
general  character  of  the  plaintiff'  is  bad.  Henry  v.  Norwood,  4  Watts,  347.  [The  Sup. -Court  of  New  York, 
in  the  case  of  Foot  v.  Tracy,  1  Johns.  45,  were  divided  on  the  question  wiiether  in  an  action  for  a  libel  the' 
defendant  can  give  in  evidence,  under  the  general  issue,  the  general  character  of  the  plaintiff,  in  mitigation 
of  damages.  It  has,  however,  been  since  decided  that  such  evidence  is  admissible,  in  an  action  for  words 
spoken.  Paddock  v.  Salisbury,  2  Cow.  811.  See  also  Springstein  v.  Field,  Anthon's  N.  P.  185.  Similar 
decisions  have  been  made  in  Connecticut,  North  Carolina,  and  South  Carolina.  Branson  v.  Lynde,  1  Root, 
354.  Seymour  v.  Merrills,  ibid.  459.  Austin  v.  Hanchet,  2  Root,  149.  Vick  v.  Whitjield,  2  Hayw  222* 
Bufford  V.  M'Luny  (two  judges  dissenting),  1  Nott  &  M'Cord,  268.  Sawyer  v.  Eifert,  2  ib.  511.  The  same 
doctrine  is  held  m  Massachusetts,  (Lamed  v.  Buffington,  3  Mass.  Rep.  546;  Wolvott  v.  Hall,  6  ib.  514:  Ross 
V.  Lapham,  14  ib.  275).  {Bodtvell  v.  Swan,  3  Pick.  Rep.  37G.}  Subject  to  the  limitations  mentioned  ante, 
p.  469,  note  (1)  where  there  has  been  an  unsuccessful  plea  in  justification.  So  also  it  seems  in  Kentucky. 
See  Calloway  v.  Middleton.  In  Vermont  this  doctrine  is  rejected.  Smith  v.  Shumway,  2  Tyler,  74,  {and 
see  as  to  Connecticut,  Stow  v.  Converse,  4  Conn.  Rep.  18.}  See  also  Jackson  v.  Stetson,  15  Mass.  R.  48. 
Gilman  v.  Dowell,  8  Wend.  573.  But  in  an  action  of  slander,  proof  of  the  bad  character  of  the  plaintiffj 
subsequent  to  the  speaking  of  the  words,  is  not  admissible  in  evidence  in  mitigation  of  damages,  although 
the  character  offered  to  be  proved,  is  not  of  such  a  description  that  it  could  have  been  caused  by  a  belief  of 
the  charge  made  by  the  defendant.  Douglass  v.  Tousey,  2  Wend.  291.  In  slander  for  culling  the  plaintiff 
a  whore,  evidence  that  the  plaintiff  was  reputed  a  thief,  is  not  admissible  eilher  under  the  plea  of  justifi- 
cation, or  under  the  plea  of  not  guilty,  with  leave  to  give  the  special  matter  in  evidence.  Smith  v.  Buck, 
ecker,  4  Rawle,  295.  And  where  the  charge  was  felony,  and  the  defendant  neither  pleaded  or  gave  notice 
of  justification,  evidence  that  the  charge  related  to  a  transaction  in  which,  if  the  defendant  was  an 
actor.  It  by  no  means  followed  that  he  was  innocent  of  the  crime  imputed  to  him,  is  inadmissible.  Laine 
V.  Wells,  7  Wend.  175.  [The  plaintiff  may  give  in  evidence  his  own  rank  and  condition  in  life,  for  the 
purpose  of  enhancing  damages.  Luriied  v.  Buffington,  ubi  sup.  {M'Abnond  v.  McClelland,  14  Serg.  &  R. 
359 j.]  Beehler  V.  Sleever,2  Wharl.  313.  But  he  cannot  give  evidence  of  the  size  and  strength"  of  the 
defendant.  Ibid.  Nor  [can  the  plaintiff  give  evidence  of  his  having  always  sustained  the  reputation  of  an 
honest  man,  in  order  to  rebut  evidence  adduced  by  the  defendant  to  establish  the  truth  of  specific  charges  of 
official  misconduct  in  the  plaintiff.  Stow  v.  Converse,  3  Conn.  Rep.  325,  {but  he  may,  to  repel  evidence 
adduced  by  the  defendant  to  justify  a  general  charge  of  "having  attempted  to  destroy  all  religious  institu- 
tions,"  give  in  evidence  certain  subscription  papers  for  the  support  of  preaching,  drawn  up  and*circulated  by 
liimself,  accompanied  with  proof  of  hisjiaving  paid  the  money  subscribed.  Stow  v.  Converse,  4  Conn.  Rep. 
18.}  Whether  in  an  action  for  a  libel,  the  plaintiff  may  show,  for  the  purpose  of  enhancing  damages',  that 
the  defendant  had  been  indemnified  for  the  publication?— 5««;re.  Hotchkiss  v.Lathrop,  1  Johns.  286  'DoIc 
V.  Lyon,  10  Johns.  447].) 
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under  the  general  issue,  in  mitigation  of  damages,  that  he  did  in  fact  so 
receive  the  information  (A-).  As  where  the  libel  refers  to  a  newspaper  as 
the  medium  of  communication  (/). 

In  a  late  case  the  defendant  was  allowed  to  inquire  whether  the  witness 
had  not  read  the  substance  of  the  alleged  libel  in  a  public  newspaper  {m). 

The  defendant  is  entitled  to  have  the  whole  of  the  publication  read  from 
which  the  alleged  libel  is  extracted  {n). 

*As  the  truth,  when  offered  as  a  defence  in  bar  of  an  action  for  slander    *643 
or  libel   must  be  specially  pleaded  (o),  the  evidence  of  course  must  be  Proof  in 
governed  by  the  specific  allegations  upon  the  record  (A).     There  seems  toJ^'^tifica- 
be  little,  if  any,  difference  between  the  evidence  in  proof  of  a  specific  ^'°"' 
charge  thus  involved  in  a  civil   proceeding,  and  the  evidence  which  is 
essential  to  support  an  indictment  for  a  similar  charge  [p).     It  may  hap- 
pen, indeed,  that  greater  precision  may  be  necessary  in  the  former  case 
than  in  the  latter,  and  that  a  variance  as  to  sums  or  magnitudes,  which 
would  not  be  fatal  upon  an  indictment,  would  be  so  upon  issue  taken  on  a 
justification  in  slander;  for  there  the  defendant  may,  by  the  specific  nature 

{k)  Mulleti  V.  Hulton,  4  Esp.  C.  248. 

(Z)  Ibid.;  and  see  R.  v.  Burdett,^  4  B.  &  A.  717.  Where  a  libel  in  a  newspaper  purported  to  be  a  correct 
account  of  what  took  place  on  a  coroner's  inquest,  a  statement  of  what  took  place  there  was  held  to  be 
admissible  in  mitigation  of  damages.  East  v.  Chapman,^  1  M.  &.  iVI.  46;  "2  C.  &  P.  5U7.  CharLeton  v. 
Watson,*  6  C.  &  P.  385.  Where  the  defendant  had  published  an  imperfect  account  of  a  trial,  which  was 
libellous,  he  was  allowed  in  mitigation  under  the  general  issue  to  show  that  he  had  copied  the  statement 
from  another  newspaper.  Saunders  v.  Mills,^  6  Bing.  213.  But  in  Creeveij  v.  Carr,''  7  C.  &  P.  64,  it  was 
ruled  that  the  defendant  could  not  in  mitigation  of  damages  show  that  the  libel  had  appeared  in  another 
newspaper,  and  that  the  plaintitf  had  recovered  in  an  action  against  tlie  proprietors;  but  he  was  allowed  to 
show  that  it  was  copied  with  the  omission  of  passages  reflecting  on  the  plaintiff. 

(m)  Wyatt  v.  Gore,''  1  Holt's  C.  303;  and  supra,  641. 

(n)  Cooke  v.  Hughes »  R.  &  M.  112. 

(o)  Smith  V.  Richardson,  Willes,  20;  1  Saund.  130  (n).  Underwood  v.  Parker,  2  Str.  1200.  This  rule 
does  not,  it  seems,  extend  to  an  action  on  the  case  f  >r  slander  of  title.  Walson  v.  Reynolds,^  1  M.  &  M.  1. 
Nor  does  the  rule  operate  to  the  exclusion  of  such  evidence  as  is  otherwise  properly  admissible  under  tiio 
general  issue.  Manning  v.  Clement,^°  7  Bing.  362.  Rogers  v.  Clifton.  The  rule  does  not  apply  to  a  special 
action  on  the  case  for  consequential  damage,  as  where  the  action  is  brought  for  slander  of  title.  In  such  a 
case  the  truth  is  evidence  under  the  general  issue.  Watson  v.  Reynolds,^  I  M.  &  M.  1;  and  see  Hargreavex. 
Le  Breton,  4  Burr.  2422.     Smith  v.  Spooner,  3  Taunt.  216;  supra,  641,  note  (c). 

(p)  Cook  V.  Field,  3  Esp.  C.  133.  [Dirnells  v.  Aiken,  2  Tyler,  75.]  A  plea  that  the  plaintiff  had  been 
guilty  of  bigamy,  requires  as  strong  proof  as  on  an  indictment  for  that  offence;  a  plea,  justilying  a  charge 
of  polygamy,  held  sustained  by  proof  of  actual  marriage  in  two  instances,  and  of  cohabitation  and  reputa- 
tion as  to  a  third.      Willmett  v.  Harmer,^^  8  C.  &  P.  695. 

(A)  (In  an  action  for  a  libel  if  the  plaintiff  give  in  evidence  parts  of  the  libel,  not  set  forth  in  the  decla- 
ration for  the  purpose  of  showing  malice,  the  defendant  may  give  evidence  of  the  truth  of  such  passages, 
although  he  has  not  pleaded  justification.  Henry  v.  Norwood,  4  Watts,  347.  See  also  [Treat  v.  Browning,  4 
Conn.  Rep.  408.}  [A  defendant  who  would  justify  a  charge  made  by  him  must  justify  the  specific  charge  laid, 
and  cannot  set  up  a  charge  of  the  same  kind  but  distinct  as  to  subject-matter.  Sawyer  v.  Eifert,  2  Nott  & 
M'Cord,  511.  Mattheios  v.  Davis,  4  Bibb.  173.  Andrews  v.  Vanduzer,  11  Johns.  38.  {Stow  v.  Converse, 
4  Conn.  Rep.  17.}  See  also  Shepard  v.  Merrill,  13  Johns.  475.  Van  Ness  v.  Hamilton  S^  al.  19  Johns.  349. 
Brooks  v.  Bemis,  8  Johns.  455.  Biggs  v.  Denniston,  3  Johns.  Cas.  198.  Genet  v.  Mitchell,  1  Johns.  120.] 
If  the  defendant  plead  the  truth  of  the  words  in  justification  and  full  to  support  his  plea,  this  will  have  a 
tendency  to  aggravate  the  damages.  Clark  v.  Binney,  2  Pick.  R.  113.  Hix  v.  Drury,  5  Pick.  R.  296.  The 
truth  of"  the  publication  may  be  pleaded  in  bar  of  the  action,  but  if  the  defence  thus  set  up  be  not  supported 
by  proof  the  defendant  will  not  be  allowed  to  show  that  tlie  charge  was  made  under  a  mistake,  but  if  the 
defendant  goes  to  trial  on  the  general  issue  only,  such  tistimony  may  safelj'  be  admitted,  as  it  only  goes  to 
reduce  the  damages,  by  rebutting  all  presumption  of  actual  malice.  King  v.  Root,  4  Wend.  113.  In  slander, 
for  charging  the  plaintiff  with  perjury,  a  defendant  to  support  a  justification,  is  bound  to  give  as  conclusive 
proof,  as  would  be  necessary  to  convict  the  plaintiff,  on  an  indictment  for  such  offence.  Clark  v.  Dibble, 
16  Wend.  601.  Woodbeck  v.  Keller,  6  Cow.  118.  Coulter  v.  Stewart,  2  Ycrger,  225.  Contra,  Kincade  v. 
Bradshaio,  3  Hawks.  63.  In  an  action  of  slander,  for  charging  the  plaintiff  with  perjury  in  a  certain  suit, 
if  the  defendant  justify  staling,  that  in  the  trial  of  the  suit,  the  plaintiff  "swore  that  a  hog  had  not  a  cer- 
tain mark,"  proof  that  the  plaintiff  had  swore,  "if  there  was  a  certain  mark  upon  the  hog,  he  did  not  see  it," 
will  not  support  the  plea.      Wilsonx.  Nations, 5Yevgcr, III.) 
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of  the  charge  which  he  has  made,  with  which  his  plea  must  correspond, 
~  be  bound  to  prove  it  with  equal  precision.  If  the  defendant  fail  in  proving 
all  the  matters  of  exaggeration  staled  in  the  libel  and  alleged  in  the  justi- 
fication to  be  true,  the  plaintitf  will  be  entitled  to  a  verdict  on  the  plea  of 
justitication  (q),  although  the  plea  may  merely  allege  that  the  matters 
alleged  in  the  libel  are  true  in  substance  and  effect  (r);  but  it  is  otherwise 
where  the  part  not  proved  forms  no  ingredient  in  the  libellous  charge  (s). 
If  the  justitication  does  not  cover  the  slander  to  the  full  extent,  the  plain- 
tiff will  be  entitled  to  damages  for  the  excess  not  justified  (t). 

An  acquittal  of  the  plaintitf  on  an  indictment  charging  him  with  the 
same  offence  as  is  specified  in  the  plea  of  justification,  does  not  preclude 
the  defendant  from  proving  the  truth  of  the  charge  {u);  and,  in  strictness, 
is  not  evidence  at  all  {x).  The  general  good  character  of  the  plaintiff  is 
evidence  to  rebut  the  presumption  of  guilt  (y)  (A). 

Where  the  defendant  justifies,  alleging  that  he  heard  the  words  from 
another,  and  mentioned  the  author  when  he  published  them,  the  proof 
depends  upon  the  form  of  the  issue  taken  (z)  (B).     Upon  issue  taken  on 

(q)  Weaver  v.  Lloyd,^  2  B,  &  C.  678.  (r)  Ibid. 

(s)  Edwards  v.  Bell^  1  Bing.  403. 

(t)  The  words  were,  "  he  has  robbed  me  to  a  serious  amount;"  justification  as  to  the  words  "  he  has  robbed 
me,"  which  was  proved;  but  the  jury  gave  40s.  damages  for  tlie  excess  not  justified,  and  the  Court  sustained 
the  verdict.  Cooban  v.  Holt,  Lancaster  Spr.  Ass.  1825,  and  afterwards  cor.  Bay  ley  and  Holroyd,  Justices. 
Where  the  statement  in  a  newspaper,  professing  to  give  a  report  on  an  election  petition,  went  on  to  comment 
on  a  party,  bail  for  one  of  the  petitioners,  stating,  "  he  is  hired  for  the  occasion,"  and  the  plea  justified  only 
the  former  part  of  the  libel;  held,  that  if  the  part  left  uncovered  would  by  itself  have  formed  a  substantive 
ground  of  action,  the  plaintiff  would  be  liable  in  damages;  aliter,  if  the  comment  were  only  a  necessary 
inference  from  the  facts  stated.  Cooper  v.  Lawson,  1  P.  &  D.  15.  Where  the  plaintiflPs  ship  being  adver- 
tised for  passengers,  &lc.,  the  defendant  publisiied  that  she  was  unseaworthy,  and  had  been  bought  by  Jews 
to  take  out  convicts;  held,  that  a  plea  to  the  whole  declaration,  that  the  ship  was  unseaworthy,  was  insuffi- 
cient, as  the  latter  allegatiou  in  the  libel  was  calculated  to  deter  passengers  from  applying.  Ingram  v.  Law- 
gon,3  5  Bing.  N.  C.  66;  7  Dowl.  P.  C.  125;  6  Sc.  775. 

(u)  England  v.  Bourke,  3  Esp.  C.  80.  (x)  Supra,  Vol.  I.  and  Index,  tit.  Judgment. 

(y)  Vide  supra,  tit.  Character. 

(z)  This  defence  cannot,  it  is  said,  be  set  up  under  the  plea  of  the  general  issue.  Mills  v.  Spencer,'^  Holt's 
C.  534;  but  see  Starkie's  L.  L.  vol.  1,  p.  458, 2d  ed. 

(A)  (In  an  action  of  slander,  the  plaintiff  cannot  give  evidence  of  the  fairness  of  his  general  character, 
until  it  is  attacked  by  the  defendants,  and  that  a  justification  has  been  pleaded  makes  no  difference  in  the 
rule.  Shipman  v.  Burrows,  1  Hall,  399.  Inmun  v.  Foster,  8  Wend.  602.  If  the  defendant  plead  the  truth 
of  the  words  in  justification,  the  plaintiff  may  give  in  evidence  his  general  good  character,  before  it  is  im- 
peached by  the  defendant  otherwise,  than  by  his  plea  of  justification.  Harding  v.  Brooks,  5  Pick.  244. 
[The  insanity  of  the  defendant  at  the  time  of  speaking  the  words  will  be  received  in  evidence  as  an  excuse, 
where  it  is  such  that  the  words  would  produce  no  effect  on  the  hearers.  Aliter,  where  it  is  slight  and 
not  uniform.  In  the  latter  case  the  plaintiff  is  entitled  to  damages  according  to  the  injury.  Dickinson  v. 
Barber,  9  Mass.  Rep.  225. 

In  Horner  v.  Marshall's  Adm'x,  5  Munf.  466,  it  was  held  to  be  a  sufficient  ground  of  equity  for  a  perpetual 
injunction  to  a  judgment  on  slander,  that  at  the  time  of  speaking  the  words,  and  when  the  judgment  was 
obtained,  the  delendantwas  insane,  or  in  a  state  of  partial  mental  derangement  on  the  subject,  to  which  those 
words  related].) 

(B)  (See  Robinson  v.  Harvey,  5  Monr.  520.  Haines  v.  Welling,  6  and  7  Ohio  R.  381.  Trabue  v.  Mays, 
3  Dana,  140. 

In  slander  it  is  no  evidence,  nor  can  it  be  given  in  evidence  in  mitigation  of  damages,  that  the  de- 
fendant at  the  time  of  speaking  of  the  words,  gave  his  author,  and  was  in  fact  told  by  another  what  he 
uttered   against  the  plaintiff.     Inman  v.  Foster,  8  Wend.  602.     See  also,  Austin  v.  Hanchet,  2  Root,  148. 

[Whether  a  person  who  repeats  a  slander,  but  who  at  the  same  time  names  the  person  from  whom  he 
received  it,  may  plead  that  circumstance  in  justification,  seems  to  depend  on  the  quo  animo  whh  which  the 
words,  with  the  name  of  the  author,  are  repeated.  They  may  be  repeated  with  a  malicious  intent,  and  with 
mischievous  effect.  The  public  may  be  ignorant  of  the  worthlessness  of  the  original  author,  and  may  be 
led  to  attach  credit  to  his  name  and  slander,  when  both  are  mentioned  by  a  person  of  undoubted  reputation. 
Per  Kcnt.C.  J.  10  Johns.  449,  Dole  v.  Lijon.  S.  P.  Per  Ld.  C.  J.  Abbott,  Holroyd  and  Best,  Js.  4  B.  &  A. 
611,  614,  615,  Lewis  v.  Walter.  There  is  no  case  in  the  English  books,  in  which  this  justification  has  been 
allowed,  under  any  circumstances,  in  an  action  for  a  libel;  and  Kent,  C.  J.  and  Ld.  C.  J.  Abbott,  and  Best, 
J.  in  the  cases  above  cited,  strongly  intimated  that  such  a  defence  is  not  applicable  to  written  slander. 
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the  ^general  replication  de  injurid  sud  proprid,  the  onus  of  proving  tlie 
facts,  that  he  heard  the  very  words  spoken  by  the  third  person,  as  alleged 
in  the  plea,  and  that,  on  repeating  tlieni  he  gave  up  his  author,  lies  on  the 
defendant,  for  the  object  of  the  plea  is  to  show  that  the  defendant  has 
afforded  to  the  plaintiff  a  certain  cause  of  action  against  another  («);  it 
would  not  be  sufficient  under  this  issue  to  prove  that  the  third  person  spoke 
words  to  the  same  effect  with  those  laid  {b). 

A  plaintiff  cannot  upon  the  trial  object  to  the  insufficiency  of  a  plea  of 
justification  in  point  of  law  (c). 

II.  Upon  an  indictment  for  publishing  a  libel,  the  prosecutor  must  Libel, 
prove,  1st,  The  fact  o(  j^ublication.     2dly,  The  introductory  «z;erwe/i/,s^"'^''^*- 
and  the  innuendos  [d).     3dly,  The  malice  of  the  defendant.  "^*^"*' 

1st.  The  evidence  of  publication  has  already  been  adverted  to.  In  the 
case  of  an  indictment,  a  publication  to  the  prosecutor  himself  is,  as  has 
been  seen,  sufficient  to  constitute  the  offence,  on  the  ground  of  its  tendency 
to  produce  a  breach  of  the  peace,  although  a  publication  to  the  plaintiff 
alone  would  not  support  an  action,  since  without  some  further  publication 
no  detriment  can  have  resulted  to  the  plaintiff (e).     The  defendant  maybe 

(a)  See  Ld.  Northampton's  Case,  12  Rep.  Crawford  v.  Middleton,  1  Lev.  82.  Maitland  v.  Goldney,  2 
East,  425.     Woolnoth  v.  Meadows,  5  East,  463.     [Sec  Bell  v.  Bryne,  13  East,  554.] 

(fc)  2  East,  425.  See  also  McGregor  v.  Thimites,^  3  B.  &  C.  24.  Lewis  v.  Walter,^  4  B.  &  A.  605.  And 
it  seems  also,  that  tliis  defence  would  not  be  available  unless  the  defendant  himself  believed  the  words  to  be 
true,  and  spoke  them  on  a  justifiable  occasion.     M'FJierson  v.Daniells,^  10  B.  &  C.  263. 

(c)  Edmonds  v.  Walter,-*^  3  Slarkie's  C.  7. 

(d)  Vide  SM^ra,  628.  (e)  Supra,  617. 

In  South  Carolina  it  is  held  that  where  a  person  affirms  the  truth  of  the  words,  he  is  liable,  althoughhe 
adds  that  he  heard  them  from  another;  as  where  the  defendant  said  of  the  plaintiff,  "he  stole  a  cart,"  but 
added  "  I  heard  it  from  J.  S."  Miller  v.  Kerr,  2  M'Cord,  285.  S.  P.  in  Connecticut.  Austin  v.  Hanchet,  2 
Root,  148.  The  court  in  S.  Carolina  seemed  to  hold  that  a  person  might  justify  the  utterance  of  actionable 
words,  if  at  the  the  time  of  speaking  them  he  names  the  person  of  whom  he  heard  tiiem,  and  if  in  truth  he 
did  hear  them — but  that  such  justification  is  admissible  only  so  far  as  it  is  evidence  of  the  want  of  malice. 

In  Doe  V.  Lyon,  ubi  sup.  the  publisher  of  a  libel  was  held  responsible  to  the  party  libelled,  though  the 
libel  was  accompanied  witli  the  auUior's  name. 

In  Pennsylvania  it  has  been  held,  that  if  a  libel  is  published  innocently,  and  without  malice,  the  person  so 
republishing  shall  be  excused,  if  at  the  time  of  republication  lie  gives  the  true  source  of  his  information,  so 
as  to  afford  the  injured  party  an  opportunity  of  bringing  his  action  against  the  real  libeller.  Binns  v. 
M'Corkle,  2  Browne,  90.  Aliter,  if  there  be  malice  and  an  intention  to  injure.  Ibid.  {Quccre,  is  he 
who  originally  publishes  libellous  matter  "  innocently,  and  without  malice,"  liable  to  an  action  i*)  In  the 
same  case  the  rule  as  to  oral  slander  is  stated  to  be,  that  if  the  words  are  uttered  generally,  the  defendant 
cannot  justify  by  giving  the  name  of  the  author  in  his  plea,  or  at  the  trial;  it  can  then  only  go  in  mitiga- 
tion of  damages;  but  if  at  the  time  he  repeats  the  words,  he  gives  the  name  of  the  author,  so  that  the  party 
may  have  his  action  against  him,  it  is  a  justification.  But  in  Hersh  v.  Ringwalt,  3  Yeates,  508,  it  is  said, 
if  the  authority  is  mentioned  at  the  time  the  words  are  uttered,  it  should  be  such  an  authority  as  would 
induce  reasonable  belief.  In  Kennedy  v.  Gregory,  1  Binney,  85,  where  the  proof  in  an  action  of  slander 
was,  that  the  defendant,  in  reply  to  a  question  implicating  the  plaintiff,  said,  either  "  it  is  so,"  or  "they  say 
it  is  so;"  it  was  held  (one  judge  dissenting)  that  the  defendant  might  give  in  evidence,  to  reduce  damages, 
that  A.  B.  told  him  what  he  related.  So  in  Leister  v.  Smith,  2  Root,  24,  it  was  held  that  the  defendant 
might  show,  in  mitigation  of  damages,  from  whom  he  heard  the  story.  {But  the  doctrine  has  been  denied 
in  a  late  case  decided  in  the  supreme  court  of  the  state.      Treat  v.  Browning,  4  Conn.  Rep.  40.'!<.} 

In  an  action  for  a  libel  against  a  printer  of  a  newt^paper,  it  is  not  a  justification  that  the  publication  was 
made  at  the  instance  of  a  person  whose  name  was  given  at  the  time,  and  who  paid  for  it  in  the  usual  course 
of  business — though  it  may  go  in  mitigation  of  damages.  Rankle  v.  Meyer  Sf  at.  3  Yeates,  518.  So  evi- 
dence  of  a  writing  purporting  to  be  the  copy  of  an  anonymous  letter,  which  appeared  to  have  been  sent  to 
the  preceding  editor,  was  ruled  to  be  admissible  in  mitigation  of  damages,  to  sliow  that  the  defendant  was 
not  the  original  inventor  of  the  charge.  Morris  v.  Duane,  1  Binney,  90,  n.  {So  the  defendant  may  give 
evidence  that  the  charge  which  he  has  published  was  taken  from  the  Journal  of  Congress,  thereby  proving  that 
he  was  not  the  author  of  the  scandal  in  mitigation  of  damages.     Romayne  v.  Duane,  3  Wash.  C.  C.  Rep.  246.} 

A  letter  stating  that  the  writer  had  heard  of  a  slanderous  report,  is  good  evidence  to  prove  the  circulation 
of  the  report,  and  may  be  read  for  that  purpose — the  hand-writing  of  the  person  being  proved — but  it  is 
inadmissible  to  prove  that  the  defendant  propagated  the  report.     Schwartz  v.  Thomas,  2  Wash.  157].) 
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found  guilty  of  the  publishing,  and  acquitted  of  the  composing  or  print- 
ing of  a  libel,  which  both  are  conjunctively  alleged  (/). 
Proof  of  3dly.  Many  of  the  observations  which  have  been  already  made  (g) 
mahce.  apply  to  the  proof  of  malice.  Malice  is  essential  to  the  offence  (A);  and. 
of  the  existence  of  malice,  where  express  malice  is  essential,  the  jury  are 
to  judge.  The  defendant's  malice  consists  in  his  intention  to  effect  the 
particular  mischief;  and,  as  in  all  other  cases,  what  he  intends  must  be 
inferred  from  what  he  does.  If  nothing  appear  from  which  the  intention 
is  to  be  collected,  except  the  publication  of  the  libel  itself,  unexplained  by 
any  context  of  circumstances,  if  the  very  terms  of  the  document  itself 
tend  to  scandalize,  degrade,  and  injure  the  individual,  or  to  excite  to  acts 
of  outrage  and  sedition,  the  intention  on  the  part  of  the  defendant  to  effect 
those  objects  must  necessarily  be  inferred,  without  the  aid  of  any  extrinsic 
proof  [i). 
*645  *The  defendant  may  in  his  turn  rebut  the  inference  of  malice  by  evidence; 
he  may  show  that  he  delivered  the  libe!  as  the  innocent  agent  of  another, 
being  himself  ignorant  of  its  contents;  or  that  it  was  published  by  an  agent 
without  his  knowledge  or  authority  (A^);  or  that  he  delivered  it  by  mis- 
take (/);  or  give  in  evidence  any  circumstances  which  show  that  what  he 
did  was  done  in  the  fair  and  honest  discharge  of  any  duty  to  society,  or 
even  that  he  acted  bond  fide  in  the  prosecution  of  any  claim,  where  he  sup- 
posed himself  entuled  to  a  remedy,  or  to  possess  an  interest  {yn).  Where 
the  alleged  libel  is  contained  in  a  newspaper,  the  defendant  has  a  right  to 
have  other  parts  of  the  same  paper,  connected  with  the  subject-matter,  read 
in  evidence,  although  they  are  contained  in  a  different  part  of  the  paper  [n). 
The  defendant  may  also  give  in  evidence  any  matter  in  defence  which  nega- 
tives any  of  the  material  allegations  contained  in  the  indictment.  It  is  no 
defence  to  show  that  the  same  libel  had  already  been  published  by  an- 
other (o);  neither  is  the  defendant  permitted  to  give  the  truth  of  the  libel 
in  evidence  (/>),  but  he  may  disprove  the  fact  of  publication,  or  negative 
the  material  facts  averred,  or  the  truth  of  the  innuendos;  as  by  evidence 
which  shows  that  the  matter  published  did  not  relate  to  the  party  or  sub- 
ject-matter alleged  in  the  indictment  [q). 

In  a  late  instance  a  defendant  was  allowed  to  prove  that  he  had  stopped 
the  sale  of  a  libellous  publication,  with  a  view  to  mitigation  of  punishment 

(/)  R.  V.  Uunt  <^  another,  2  Camp.  583.  R.  v.  Hart,  10  East,  94.  R.  v.  WilUarns,  2  Camp.  646,  cor, 
Lawrence,  J.  As  where  the  record  varies  from  the  printed  libel,  but  agfrees  with  the  manuscript  delivered 
by  the  defendant  to  the  printer.     Ibid.;  and  R.  v.  Bvrdett,^  4  B.  &  A.  717;  and  see  tit.  Variance. 

(g)  Supra,  629.  See  the  observations  of  Grose,  J.,  R.  v.  Creevey,  1  M.  »&  S.  280.  Subsequent  publica- 
tions, if  connected  with  the  subject,  are  evidence  to  show  quo  animo,  &c.  Per  Lord  Ellenborough,  Stuart 
V.  Lovell,^  2  Starkie's  C.  83;  R.  v.  Evans,  cor.  Bayley,  J.  Lancaster. 

(h)  R.  V.  Hart,  1  Bl.  R.  386.     R.  v.  Paine,  5  Mod.  1 67. 

(i)  Vide  supra,  tit.  Intention  and  Libel,  629;  and  R.  v.  Creevey,  supra,  862;  and  1  M.  &  S.  273.  R.  v.  Bur- 
dett,^  4  B.  &  A.  95.  In  case  of  libels,  where  the  publication  is  proved,  the  law  will  infer  malice.  Per  Lord 
Ellenborough,  in  R.  v.  Phillips,  6  East,  370.  But  as  malice  is  a  material  averment  on  the  record,  which 
cannot  be  established  but  by' the  aid  of  a  jury,  and  malice  in  law  cannot  be  inferred  from  a  legal  act,  the 
verdict,  so  far  as  malice  is  concerned,  must,  in  such  a  case,  depend  on  the  question  whether  the  matter  pub- 
lished  be  or  be  not  a  libel,  which  is  of  course  mere  matter  of  law. 

(k)  R.  v.  Ahnon,  5  Burr.  2686;  Starkie's  L.  L.  vol.  2,  p.  29,  2d.  ed.  As  to  ihe  prima  facie  liability  of  the 
proprietor  of  a  newspaper,  see  R.  v.  Gutch,^  1  M.  &  M,  485. 

(/)  Per  Cur.  R.  v.  I'aine,  5  Mod.  163. 

(m)  4  Bl.  Comm.  151;  5  Rep.  125;  Starkie's  L.  L.  vol.  1,  p.  292,  and  the  cases  there  cited. 

(n)   R.  v.  Lambert  Sf  Perry,  2  Camp.  398,     See  R.  v.  Evans,  3  Starkie's  C.  35,  Appendix. 

(o)  R.  V.  Holt,  5  T.  R.  436. 

(p)  4  Comm.  151.     5  Rep.  125.     And  see  the  cases  cited  Starkie's  L.  L.  vol.  1,  p.  229,  2d  ed, 

(j)  R.  v.  Home,  2  Cowp.  672,  675. 
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in  case  of  conviction,  and  to  avoid  the  expense  of  bringing  the  fact  before 
tfie  Court  by  affidavit  (;•). 

By  the  stat.  32  Geo.  3,  c.  60,  it  is  declared  and  enacted,  that  upon  a  pro-  Effect  of 
secntion  for  libel,  the  jury  may  give  a  general  verdict  of  guilty  or  not  guilty  f'e  statute 
upon  the  whole  matter  put  in  issue;  and  by  the  second  section  it  is  provided     g^    • 
that  the  Court  or  Judge  shall,  according  to  their  or  his  discretion,  give  their 
or  his  opinion  to  the  jury  on  the  matter  in  issue,  as  in  other  criininal cases. 
The  effect  of  this  statute  seems  to  be  simply  that  of  placing  the  trial  for  a 
libel  upon  the  same  footing  with  trials  for  any  other  offence,  by  removing 
an  anomaly  which  before  existed.     The  statute  does  not  require  that  the 
Court  shall  advance  any  opinion  upon  the  case,  except  such  as  is  given  at 
the  discretion  of  the  Court  in  parallel  cases  (5),     The  offence  consists  of 
*Q.Q.xi^m  facts  done,  and  the  intention  with  which  they  were  done.    Whe-     *646 
ther  i\\Q  facts  be  proved  is  in  all  cases  for  the  consideration  and  decision  of 
the  jury,  aided  by  the  advice  of  the  Court  in  doubtful  cases,  as  to  the  weight 
of  evidence. 

Whether  a  particular  publication  be  so  far  noxious  in  its  bearing  and 
tendencies, either /jer  se  or  in  conjunction  with  alleged  facts,  as  to  amount 
in  the  abstract  to  a  libel,  seems  to  be  a  pure  question  of  law,  just  as  nuich  as 
it  is  a  question  of  law  what  will  constitute  an  obligation  or  forgery  {t).  If 
the  publication  in  consideration  of  law  be  libellous,  then  it  is  a  question  of 
fact  for  the  jury,  whether  it  was  ivilfully  and  maliciously  published,  sub- 
ject, however,  to  the  ordinary  presumption  of  law,  that  in  the  absence  of 
proof  to  the  contrary,  a  man  intends  that  which  is  the  natural  consequence 
of  the  means  which  he  employs.  If  collateral  facts  be  proved  in  defence, 
it  is  for  the  Court  to  pronounce  whether  they  furnish  an  absolute  defence 
or  a  qualified  one,  dependent  on  the  actual  or  express  malice  of  the  pub- 
lisher, of  the  existence  of  which  the  jury  are  to  decide.  It  follows  that 
neither  the  jury  nor  the  parties  have  a  right  to  expect  from  the  Court  any 
specific  and  direct  opinion  upon  the  ivhole  of  the  case,  or  any  other  than 
that  which  is  ordinarily  given  at  the  discretion  of  the  Court  to  the  jury  in 
parallel  cases,  with  respect  to  the  verdict  which  they  ought  to  find  in  point 
of  law,  as  dependent  and  contingent  upon  their  conclusions  in  point  of 
fact,  drawn  from  the  alleged  libel  itself,  and  all  the  circumstances  of  the 
case,  as  to  the  meaning,  motives,  and  intention  of  the  defendant  {u). 

(r)  R.  V.  Hone,  cor.  Ld.  Ellenboroiigh,  Guildhall  sittings  after  Hil.  T.  1817;  but  semhle,  this  is  entirely  ex 
gratia.     Vide  supra,  642. 

(s)  See  Parrniter  v.  Cowpland,  6  M,  &  W.  105;  where  the  practice  is  stated  to  be  for  the  Court  to  give  a 
legal  definition  of  the  offence  of  libel,  and  tlicn  to  leave  it  to  the  jury  to  say  whether  the  facts  necessary  to 
co^istitute  that  offence  are  proved  to  tiieir  satisfaction;  and  that  the  rule  is  the  same  both  in  civil  and  criminal 
cases;  and  that  the  Court  is  not  bound  to  give  an  opinion  as  to  the  nature  of  the  publication  as  a  matter  of 
law.  Hence  it  may  be  inferred,  that  the  Libel  Act  dnes  not,  in  this  respect,  distinguish  a  criminal  from  a 
civil  proceeding.  Where  the  publication  and  innuendos  are  proved  or  admitted,  there  is,  in  reality,  no  fact 
for  the  jury  to  try,  and,  if  the  process  of  applying  the  terms  of  a  dry  legal  definition  to  the  terms  of  the 
alleged  libel  be  left  to  them,  some  danger  of  mistake  is  incurred.  Such  application  is  usually  matter  of  law 
within  the  province  of  the  Court  to  decide  upon,  the  making  of  which,  without  more  special  direction,  the 
jury  may  easily  make  a  mistake.  If  they  mistake  in  finding  that  to  be  a  libel  which  is  not  a  libel,  the 
defendant  being  improperly  convicted  (malice  in  law  having  been  improperly  found,  as  an  inference  from  a 
lawful  act),  the  mistake  may  be  rectified  at  some  trouble  and  expense  to  the  defendant,  by  moving  in  arrest 
of  judgment,  or  bringing  a  writ  of  error.  If  the  jury  should  err  on  the  other  side,  concluding  that  to  be  no 
libel,  which  in  law  was  a  libel,  the  defendant,  though  guilty,  would  escape  with  impunity.  It  was  also  held, 
in  the  case  of  Parrniter  v.  Coupland,  that  it  was  not  a  misdirection  to  state  to  the  jury,  that  in  the  absence  of 
imputation  of  wicked  or  corrupt  motives  there  was  a  distinction  between  publications  as  relating  to  public 
and  private  individuals. 

(0  See  the  opinion  of  the  Judges,  Howell's  St.  Tr.  Archbishop  of  Tuam  v.  Roheson,^  5  Bing.17.  Lem  v. 
Milne^  4  Binjr.  195.  .  „    ,    -        •     „ 

(u)  See  R.v.  Holt,  5  T.  R.  436.  R.  v.  Burdett,^  4  B.  &  A.  95.  The  observations  of  Parke,  B.,  m  Par- 
rniter V.  Coupland,  supra,  note  (s).    Starkie  on  Libel,  vol.  2,  354,  2d  edit. 
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LICENSE  (v). 
See  Trespass. — Leave  and  License. — Frauds,  Stat.  of. 

LIEN. 

The  evidence  to  establish  a  right  of  Hen  is  either  of  an  express  agree- 
ment [a')  between  the  parlies  in  the  particular  instance,  or  is  presumptive, 
*647    *being  founded  either  upon  the  mode  of  dealing  between  the  same  parties 
in  former  instances,  or  on  the  general  usage  and  custom  of  the  particular 
trade. 
Proof  of,        1st.  An  agreement  amongst  the  members  of  a  particlar  trade  or  business 
by  express  to  insist  upon  a  lien  for  their  general  balance,  is  legal,  and  is  binding  upon 
agreement.  ^^  jj^^gg  {^  whom  notice  of  their  terms  of  dealing  has  been  communi- 
cated {y).     In  such  a  case  it  is  necessary  to  prove  that  the  employer  had 
Notice.       notice  of  the  special  terms;  it  is  not  sufficient  to  prove  that  general  notice 
was  given  by  advertisement  in  the  public  newspapers, or  otherwise,  without 
further  showing,  by  reasonable  evidence,  that  the  party  to  be  affected  by  it 
read  the  notice  [z). 
Presump.        2dly.  The  presumption  from  former  dealings  rests  upon  the   general 
tivecvi-     principle,  that  the  parties  intended  to  deal,  in  the  particular  instance,  upon 
dence.        jj^^  same  terms  on  which  they  had  dealt  on  former  occasions,  in  the  absence 
of  any  reason  for  supposing  that  they  intended  in  that  instance  either  to 
deal  independently  of  any  contract  (a),  or  to  adopt  a  fresh  one. 
Proof.  3dly.  By  evidence  of  a  general  usage  in  the  particular  trade,  collected 

General      fj-oj^i  ^j^g  dealings  of  Other  persons  engaged  in  the  same  employment,  of 
trade.         ^u^h  notoriety  that  the  inference  may  fairly  be  drawn  that  the  parties  knew 
the  usage,  and  adopted  it  in  the  particular  instance,  intending  to  deal  as  all 
others  did,  according  to  the  known  usage  of  trade.      It  is  a  question  for  a 

(d)  a  license  to  a  lessee  to  aliene  may  be  executed  after  a  grant  of  the  reversion.  Walker  v.  Beltamy, 
Cro.  Ja.  102.  As  to  the  effect  of  a  license,  see  I  Saund.  287,  C.  A  license  to  aliene  passes  no  interest;  it 
merely  removes  a  restraint  set  on  a  liberty,  and  therefore  need  not  be  shown  in  pleading.  Walker  v.  Bel- 
lamy, Cro.  J.  102.  Any  more  tiian  a  warrant  need  not  be  shown;  for,  being  executed,  it  is  relumed  to  the 
sheriff.     Cro.  J.  372.     Otherwise  of  a  thing  which  has  continuance. 

(x)  The  owner  agreed  that  a  mare  sliould  remain  willi  the  livery-stable  keeper  as  a  security  for  monies 
advanced,  and  for  her  keep,  with  a  power  of  sale  if  not  otherwise  liquidated;  held,  that  he  had  such  a  lien 
upon  her  as  entitled  him  to  maintain  trover  against  the  sheriff  taking  her  under  an  execution  against  the 
owner.  Donnally  v.  Croiothers,^  1 1  Moore,  479.  A  lien  cannot  be  acquired  by  the  voluntary  and  unauthorized 
act  of  the  party  who  claims  it.  Stone  v.  Lingwood,  I  Str.  651:  the  defendant,  being  master  of  a  ship,  brought 
home  a  quantity  of  ivory  for  the  defendant,  the  owner,  and  paid  the  duty;  and  it  was  held  that  he  had  no  lien 
on  the  goods.  So  the  finder  of  a  dog  cannot  detain  it  against  the  owner  for  the  expenses  of  the  keep.  Ben- 
stead  V.  Buck,  2  Bl.  1117.  But  in  Stone  v.  Lingwood,  it  was  held  that  the  defendant,  on  showing  the  sura 
paid,  might  deduct  it  from  the  damages.  In  Green  v.  Fariner,  4  Burr.  2218,  the  plaintiff  recovered  against 
the  defendant,  a  dyer,  after  tender  of  the  particular  lien,  but  the  price  of  dyeing  was  deducted  in  damages. 
See  as  to  the  effect  of  notice  given  by  a  carrier  that  all  goods  shall  be  considered  as  subject  to  a  lien,  not  only 
for  the  freight  due  in  respect  of  the  particular  goods,  but  also  for  the  balance  due  from  the  respective  owners. 
Wright  v.  Snell,'^  5  B.  &  A.  353;  3  B.  &  P.  48.  Although  such  a  notice  may  create  a  lien  in  respect  of  the 
balance  due  from  the  real  owner,  yet  it  does  not  create  one  in  respect  of  the  party  to  whom  the  goods  are 
addressed,  being  the  mere  factor  of  the  owner.  Ibid.;  and  see  Oppenheim  v.  Russell,  3  B.  &  P.  48;  Butler  v. 
Woo/co<,  2N.  R.  64.  The  currier's  lien  does  not,  as  has  been  seen,  devest  the  consignor's  right  to  stop  in 
transitu.     Oppenheim  v.  Russell,  3  B.  &  B.  42. 

(y)  Kirkmaa  v.  Sliuwcross,  6  T.  R.  14;  and  see  Oppenheim  v.  Russell,  3  B.  &  P.  42.  It  has  been  doubted 
whether  innkcepcrF,  common  carriers,  &c.  can,  by  notice,  entitle  themselves  to  a  lien  for  the  general  balance. 
Ibid.  But  it  is  settled  that  carriers  at  least  may  do  this,  as  they  are  in  the  constant  habit  of  making  special 
contracts  in  opposition  to  their  common  law  liability.  And  see  Rushforth  v.  Hadjield,  7  East,  224;  6 
Easf,  519. 

(«)  Vide  supra,  tit.  Assitmh.sit. — Carrier.«;  infra,  tit.  Partners. 

(«)  Supra, '32.  Kirkman  v.  Shaiccross,  6  T.R.  H,VJ.  Downman  v.  Matthews,  Free,  in  Chan.  580.  Dem- 
rinbray  v.  Metcalfe,  2  Vern.  691,  698. 
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jury  in  such  cases,  whether  the  usage  has  been  so  general  that  the  parties 
must  be  taken  to  have  acted  upon  it  (b). 

The  nature  and  force  of  the  evidence  requisite  for  this  purpose  has  been 
already  adverted  to  (c).  The  custom  must  be  proved  by  means  of  wit- 
nesses who  have  had  actual  and  frequent  experience  of  the  custom  (d). 

Where  the  claim  attempted  to  be  established  is  contrary  to  the  general 
law  of  the  land,  the  proof  is,  it  is  said,  to  be  watched  with  jealousy  (e). 

Where  a  carrier  claimed  a  lien  for  his  general  balance,  and  many  instances  ' 
were  proved  in  which  the  right  had  been  insisted  upon,  and  acquiesced 
in  within  ten  or  twelve  years  back,  and  one  case  in  which  the  same  had 
been  *done  thirty  years  ago,  and  evidence  was  also  given  that  this  had  been  *648 
the  general  practice  in  the  North  (where  the  cotUract  arose),  for  twenty 
or  thirty  years,  it  was  left  to  the  jury  to  decide  whether  the  usage  was  so 
general  as  to  warrant  them  in  presuming  that  the  party  eniployirig  the 
carrier  knew  it,  and  intended  to  contract  in  conformity  with  it.  The  jury 
by  their  verdict  negatived  the  right  of  lien,  and  the  Court  of  King's  Bench 
afterwards  refused  a  new  trial  (/). 

It  seems  to  be  a  general  rule,  that  all  tradesmen  have  a  lien  on  a  parti- 
cular chattel,  in  respect  of  the  labour  bestowed  upon  it  (g). 

Where  the  right  to  insist  upon  a  general  lien  has  frequently  been  estab- 
lished by  evidence,  the  custom  becomes  part  of  the  law  of  the  laud,  and 
the  courts  will  not  afterwards  permit  it  to  be  disputed  (A)  (A). 

(6)  See  Rushforlhv.  Hadjield,  7  East,  224,  and  Lord  Ellenborough's  observations  there.  Where  the  usage 
of  wharfingers  to  claim  a  general  lien  hod  frequently  been  matter  of  dispute,  and  had,  in  many  instances, 
been  rejected,  it  was  held  that  it  could  not  bo  supported.  Holderncss  v.  CoUinson,^  7  B.  &  C.  212^  I  Ry.  & 
M.  55.  '  (c)  Supra,  tit.  Custom. 

(d)  Ibid.  And  sfee  Holderson  v.  Collinson,^  1  B.  &,  C.  214;  Bleaden  v.  Hancock,  4  C.  &  P.  156. 

(e)  See  Rushforth  v.  Hadjield,  7  East,  224.  (/)  See  Rushforth  v.  Hadfield,  7  East,  224. 

(  g")  Naybr  v.  Mangles,  1  Esp.  C.  109.  Spears  v.  Hartley,  3  Esp.  C.  81.  Although  the  work  is  to  be 
done,  and  the  chattel  redelivered  at  a  specific  lime.  Fairman  v.  Gamble,^  2  C.  &  P.  266.  Supra,  tit.  Cus- 
tom. And  see  Exparte  Deeze,  1  Atk.  228.  A  workman  who  bestows  labour  on  a  chattel  for  a  stipulated  sum 
may  detain  the  chattel  till  the  price  be  paid,  although  it  be  delivered  at  different  times,  if  the  work  to  be 
done  under  the  agreement  be  entire.  Chase  v.  Westmore,  5  M.  &  S.  180.  Secus,  as  it  seems,  where  the 
parties  contract  for  a  mode  or  time  of  payment  inconsistent  with  the  workman's  claim  to  the  possession. 
Ibid.  Or  where  work  is  done  under  several  distinct  contracts.  Markes  v.  Lahee,*  3  Bing.  N.  C.  408.  A 
lien  for  work  done,  must  be  for  work  done  at  the  request  of  the  owner.  Hiscox  v.  Greenwood,  4  Esp. 
C.  174. 

(h)  As  to  the  lien  of  an  attorney,  see  12  Mod.  554.  Mitchell  v.  Oldfield,  4  T.  R.  123.  Exparte  Nishitt, 
2  Scho.  &  Lef  279,  315.  15  Ves.  jun.  97.  16  Ves.  jun.  164.  13  Ves.  jun.  161,  195.  14  Ves.  jun.  271. 
Alger  v.  Hefford,  1  Taunt.  38.  Doug.  104.  Ld.  Raym.  738.  Hoare  v.  Parker,  2  T.  R.  376.  8  Mod.  306. 
Welsh  V.  Hole,  Doug.  226.  Read  v.  Dupper,  6  T.  R.  361.  Griffin  v.  Eyles,  1  H.  B.  122.  Pyne  v.  Earle, 
8  T.  R.  407.  Ormerod  v.  Tate,  1  East,  464.  Glaisler  v.  Hewer,  8  T.  R.  70.  1  H.  B.  23,  217.  2  N.  R. 
99.  1  N.  R.  22.  Stevenson  v.  Biakelock,  1  M.  &  S.  535.  By  the  General  Rules,  Hil.  2  W.  4,  No.  91,  no 
set-off  of  damages  or  costs  between  parties  shall  be  allowed  to  the  prejudice  of  the  atlorney's  lien  for  costs 
in  the  particular  in  which  the  set-o<f  is  sought;  provided,  nevertheless,  that  interlocutory  costs  in  the  same  suit, 
awarded  to  the  adverse  party,  may  be  deducted.  The  lien  of  a  solicitor  on  a  fund  in  a  court  of  equity,  for 
his  costs,  is  not  affected  by  the  bankruptcy  of  his  client  pending  the  suit.  Pounsey  v.  Humphreys,  1  Coop.  142. 
A  court  of  equity  will  not  allow  the  lien  of  the  solicitor  to  interfere  with  the  equities  between  the  parties;  and 


(A)  (Possession  is  essential  to  the  existence  of  a  lien.  Lander  v.  Clark,  1  Hall  Rep.  355.  A  lien  appears 
from  the  cases  to  be  a  persona!  right,  and  can  endure  no  longer  than  the  possession  of  the  party  holding 
it  continues.  Urquhart  v.  M'leor,  4  Johns.  127.  But  a  factor  may  deliver  the  possession  of  goods  to  a 
third  person  on  which  he  has  a  lien,  with  notice  of  it,  and  a  declaration  that  the  transfer  is  to  such  third  per- 
son as  agent  for  the  factor  and  f)r  his  benefit.  Id.  Where  it  is  agreed  that  the  owners  of  a  saw-mill  shall 
have  a  lien  for  their  charges  in  sawing  logs  into  boards,  that  the  boards  should  be  removed  a  short  distance 
from  their  premises,  but  that  the  lien  shall  continue  until  payment,  and  the  boards  are  sawed  and  piled  ac- 
cordingly a  short  distance  from  the  mill,  the  lien  of  the  owners  of  the  mill  is  as  perfect  as  if  the  boards  were 
in  their  millyard;  the  possession  of  the  owner  of  the  boards  is  their  possession.  Wheeler  et  al.  v.  M'Farland, 
10  Wend.  3(8.  Where  a  large  quantity  of  any  particular  kind  of  merchandize  is  stored  in  a  warehouse,  and 
portions  of  it  are,  from  time  (o  time,  delivered  out  without  the  storage  thereon  being  paid,  the  warehouseman 
has  a  lien  upon  the  portion  left  for  the  storage  of  the  whole.  Schmidt  Sf  Webb  v.  Blood  Sf  Green,  9 
Wend,  268. 
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*As  the  right  of  lien  may  be  created,  so  may  it  be  devested  or  determined 
by  contract,  either  expressly  or  by  implication,  or  by  an  abuse  of  the  sub- 

a  party  having  a  lien  or  right  of  set-ofF  for  costs,  is  not  deprived  of  it  by  issuing  a  writ  of  attachment  for  such 
costs.  [Yelv.  67G,  note.]  Of  bankers,  for  their  general  balance;  Jowrrffline  v.  ie/Vjjre,  1  Esp.  C.  G6.  Bol- 
landy,  Bygrave,^  R.  «fc  M.  271.  Bawtree  v.  Watson,  2  Keene,  713.  Davis  v.  Bowsker,  5  T.  R.  488.  Sa. 
ville  V.  JBarchard,  4  Esp.  C.  53.  Bosanquet  v.  Dudman,^  1  Stark ie's  C.  1.  Calico-printers,  for  a  general 
balance;  Weldon  v.  Gould,  3  Esp.  C.  268.  Exparte  Andrews,  Co.  B.  L.  429.  Of  carriers,  for  a  lien  on  the 
particular  goods;  Rushforth  v.  Hadjield,  6  East,  519.  7  East,  224.  Aspinall  v.  Pickford,  3  B.  &  P.  44,  n. 
Oppenheim  v.  Russell,  3  B.  &  P.  42.  6  T.  R.  14.  By  water,  Butler  v.  Woolcot,  2  N.  R.  64.  Abbott,  112, 
2i5, 244.  1  Esp.  C.  23.  Dyers,  for  a  particular  lien.  Kirkman  v.  Shawcross,  6  T.  R.  14.  Clarke  v.  Gray, 
4  Esp.  C.  178.  And  in  some  instances,  for  a  general  lien;  Saville  v.  Barcliurd,  4  Esp.  C.  53.  Rose  v.  Hart,^ 
8  Taunt.  499.  Humphreys  v.  Partridge,  Mont.  B.  L.  18,  (n.)  And  see  6'  East,  523.  In  some  instances  the 
evidence  has  been  insufficient  to  establish  a  general  lien;  Close  v.  Waterhouse,  6  East,  523,  (n.)  Bennett  v. 
Johnson,*  2  Chilty,  455.  Green  v.  Farmer,  4  Burr.  2214.  Roscoe  on  Evidence,  533.  Factors,  to  a  general 
lien;  Kruger  v.  Wilcox,  Ambl.  252.  Walker  v.  Birch,  6  T.  R.  262.  6  East,  25.  Hollingworih  v.  Took,  2 
H.  B.  501.  Drinkwuter  v.  Goodwin,  Cowp.  251.  Hammonds  v.  Barclay,  2  East,  227.  Man  v.  Shiffner,  2 
East,  523.  Copland  v.  Stein,  8  T.  R.  199.  Houghton  v.  Matthews,  3  B.  &-  P.  485.  Farriers;  7  East,  229. 
ISalk.  18.  Bac.  Ab.  Tro»er,  E.  4.  Brennan  \.  Carrint,  Say,  224.  Selw.  1289.  See  6  G.  4,  c.  94,  and  tit. 
Trover.  Of  an  innkeeper;  Thompson  v.  Lacy,^  3  B.  &  A.  283.  Jones  v.  Thurlow,  6  Mod.  172.  Jones  v. 
Pearle,  1  Str.  556.  6  East,  23.  Bac.  Ab.  tit.  Inns.  Burn's  J.,  tit.  Alehouses.  Salk.  388.  Ld.  Raym.  867. 
Johnson  v.  Hill,  3  Slarkie's  C.  172. 

An  innkeeper  cannot  sell  or  use  a  horse  on  which  he  has  a  lien  as  such,  except  by  particular  custom. 
Jones  V.  Pearle,  1  Str.  556.  Jones  v.  Thurlow,  8  Mod.  172.  Cowp.  Yelverton,  67.  Thompson  v.  Lacy,^  3 
B.  &  A.  283.  Proctor  v.  Nicholson,^  7  C.  &  P.  67.  He  cannot  take  off  the  clothes  of  his  guest,  or  detain 
his  person,  to  secure  payment  of  his  bill.  Sunholf  v.  Alford,  3  M.  »fc  W.  248.  The  lien  is  only  a  particular 
one  on  the  thing  itself  in  respect  of  which  the  debt  is  incurred;  a  horse  can  be  detained  only  for  its  own 
meat,  &,c.  1  Bulstr.  207.  Bac.  Ab.  tit.  Fines.  Burn's  J.,  tit.  ^Ze/iouscs.  Whitaker  on  Lien,  118.  A  livery- 
stable  keeper  has  not  a  lien  on  horses  in  his  stable  for  their  keep,  without  express  agreement.  Wallace  v. 
Woodgate,-'  R.  &  M.  194.  Johnson  v.  Etheridge,  1  C.  &  M.  743.  York  v.  Greenough,  2  Ld.  Raym.  866. 
A  trainer  of  horses  has  a  lien  on  a  horse  for  keeping  and  training.  Bevan  v.  Walters,  M.  &  M.  236.  In- 
surance brokers,  for  a  general  balance:  Whitehead  v.  Vaughan,  Co.  Bl.  566.  Parker  v.  Carter,  Co.  B.  L, 
567,  Maans  v.  Henderson,  1  East,  335.  Man  v.  Shiffner,  2  East,  523.  Snook  v.  Davidson,  2  Camp.  218. 
George  v.  Claggeti,  7  T.  R.  359.  Rabone  v.  Williams,  7  T.  R.  360.  Lanyon  v.  Blanchard,  2  Camp.  597. 
Richardson  v.  Goss,  3  B.  &  P.  119.  Pulteney  v.  Keymer,  3  Esp.  C.  182.  Mann  v.  Forrester,  4  Camp.  60. 
Maans  v.  Henderson,  1  East,  335.     Of  a  miller,  on  the  corn  ground  by  him;  Exparte  Ockenden,  1  Atk.  235; 

1  M.  &  S.  180.  Packers  for  a  general  balance;  Savill  v.  Barchard,  4  Esp.  C.  53.  Green  v.  Farmer,  1  Bl. 
R.  651;  4  Burr.  2222.  Pawnees,  Hoare  v.  Hartopp,  3  Atk.  44;  Bro.  Pledges,  28;  Vin.  Ab.  tit.  Pawn.  E. 
MCombie  v.  Davies,  6  East,  538.  Pater  son  v.  Tash,  2  Str.  1178.  Newsom  v.  Thornton,  6  East,  17.  Fitzroy 
V.  Gwyllim,  1  Tr.  153.  Astley  v.  Reynolds,  2  Sir.  915.  Parker  v.  Patrick,  5  T.  R.  175.  Tailor;  Hussey 
V.  Christie,  9  East,  433;  6  Bac.  Ab.  694;  Yelv.  67.  A  printer  employed  to  print  numbers  of  a  work  not 
consecutive  has  a  lien  on  the  copies  not  delivered,  for  the  general  balance  for  the  whole  of  such  numbers. 
Blake  v.  Nicholson,  3  M.  &  S.  167.  The  part  owner  of  a  whale-ship  has  a  lien  for  salvage.  Holder ness  v. 
Shackell,^  8  B.  &  C.  612.  A  person  who  by  his  own  labour  preserves  goods  which  the  owner,  or  those 
entrusted  with  the  care  of  them,  have  either  abandoned  in  distress  at  sea,  or  are  unable  to  protect  and 
secure,  is  entitled  by  the  common  law  of  England  to  retain  the  possession  of  the  goods  saved  until  a 
proper  compensation  is  made  him  for  his  trouble.  Abbott  on  Shipp.  398.  Hartford  v,  Jones,  1  Ld.  Ray. 
393.  Baring  <^  others  v.  Day,  8  East,  57.  This  compensation,  if  the  parties  cannot  agree  upon  it,  may  by 
the  same  law  be  ascertained  by  a  jury,  in  an  action  brought  by  the  salvor  against  the  proprietor  of  the  goods, 
or  the  proprietor  may  tender  to  the  salvor  such  sum  of  money  as  he  thinks  sufficient;  and  on  refusal  to 
deliver  the  goods,  bring  an  action  against  the  salvor,  and  if  the  jury  think  the  sum  tendered  sufficient,  he 
will  recover  his  goods,  or  their  value,  in  trover  or  detinue.  Abbott,  Ibid.  Of  a  shipwright,  for  the  repairs 
of  a  ship;  Franklin  v.  Hosier,^  4  B.  «St  A.  341.  [4  Wheat.  438.]  Of  a  ship-owner;  Horncastle  v.  Farran,^° 
3  B.  &.  A.  497.  Christie  v.  iewis,"  2  B.  &  B.  410.  Hulton  v.  Bragg,^^  7  Taunt.  14.  Faith  v.  East  India 
Company,^^  4  B.  &  A.  630.  A  master  of  a  ship  has  no  lien  on  tiie  receipt  for  wages,  &c.;  1  B.  &  A.  575. 
[Sed  vide  2  Caines's  R.  81;  4  Mass.  R.  91.]  Of  a  master  of  a  vessel  on  tlie  luggage  of  his  pas.sengers,  for 
passage-money;  Wolfe  v.  Sujnmers,  2  Camp.  631.  Of  a  tailor,  on  cloth  delivered  to  and  made  up  by  him; 
Hussey  v.  Christie,  9  East,  433.  A  trainer  has  alien  on  a  race-horse  for  the  expenses  and  skill  bestowed  in 
the  keeping  and  training  him.     Bevan  v.  Waters,  1  M.  &  M.  230.    And  see  Jacobs  v.  Latour,'^*  5  Bing.  130; 

2  M.  &  P.  201.  The  plaintiff  put  a  pipe  of  wine  in  the  defendant's  cellar,  which  he  was  in  the  habit  of 
letting,  and  partly  bottled  it  there,  and  upon  a  demand  of  rent,  offi;red  to  pay  the  usual  charge,  which  was 
refused;  held  that  the  defendant  was  entitled  to  detain  the  wine  until  a  reasonable  sum  was  paid  for  the 
occupation.  Gray  v.  Chamberlain,'^^  4  C.  &  P.  260.  A  vendor  has  by  the  common  law  a  lien  upon  the  property 
so  long  as  it  remains  in  his  possession  unpaid  for.  Hob.  41.  Mason  v.  Lickbarrow,  1  H.  Bl.  363;  2  Bl. 
Comm.  448.  Hodgson  v.  Loy,  7  T.  R.  440.  Feize  v.  Wray,  3  East,  93;  Noy's  Maxims,  88;  7  East,  571. 
Dunmore  v.  Taylor,  Peake's  C.  41.  Slubey  v.  Huyward,  2  H.  B.  504.  Hammonds  v.  Anderson,  1  N.  R.  69. 
And  may  maintain  trover  if  his  possession  be  devested  by  fraud.  Hawse  v.  Crowe,^^  R.  &  M.  414.  Of  a 
wharfinger;  Crawshay  v.  Homfruy,^^  4  B.  &  A.  50.     Where,  by  the  usage  of  trade,  a  specific  time  is  given 
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ject-matter,  or  by  the  voluntary  relinquishment  of  that  possession  which  is 
essential  to  its  existence;  or  the  right,  though  still  existing,  may  be  waived 
by  the  party  entitled  to  it  (A).  Where  his  possession  is  determined  by  wrong, 
he  is  entitled  to  recover  in  trover.  A  lien  for  freight  is  determined  by  the 
receiving  and  negotiating  a  bill,  although  payment  was  to  be  made  in  good  ^ 
and  approved  bills,  and  the  shipowner  objected  in  *the  first  instance  {i).  *650 
A  lien  is  not  destroyed  or  prevented  by  a  special  agreement,  unless  it  be 
inconsistent  with  the  right  {k).  So  a  lien  is  determined  by  abuse  of  the 
lien  in  pledging  the  goods  (/).  So  a  lien  is  waived  by  parting  with  the 
possession  (m).  If  an  agent  part  with  papers  by  mistake  on  which  his 
principal  has  a  lien,  the  lien  is  at  an  end  (w). 

If  a  party  having  a  lien  on  goods,  does  not,  when  they  are  demanded  of 
him,  insist  on  his  lien,  but  rests  his  refusal  to  deliver  the  goods  on  other 
grounds,  it  is  evidence  of  a  waver  of  his  lien  (o).  But  where  a  defendant 
having  a  lien  on  goods,  purchased  ihem  of  the  bailor  after  the  latter  had 
become  a  bankrupt,  and  on  demand  made  by  the  assignees,  said,  "  I  may 
as  well  give  up  every  transaction  of  my  life;"  it  was  held  that  these 
words  were  no  waver,  and  that  the  lien  had  not  merged  in  the  pur- 
chase [p). 

A  claim  to  hold  for  a  general  balance  does  not  waive  a  particular  lien  {q); 
but  if  possession  be  wrongfully  devested,  the  lien  revives  on  repossession 
taken  without  force  (r).  The  lien  remains  although  the  vendor  recover 
from  the  vendee  for  goods  bargained  and  sold.  But  it  would,  it  seems,  be 
otherwise  if  the  vendor  recovered  for  goods  sold  and  delivered  [s).  A  lien 
is  not  devested  by  reason  of  a  set-off  to  a  larger  amount,  without  a  special 
agreement  to  deduct  the  one  from  the  other  (/);  nor  by  the  depositing  of 
goods,  on  which  the  captain  of  a  vessel  has  a  lien,  in  the  King's  warehouse, 
under  the  direction  of  a  statute  {;u).  A  general  lien  cannot  be  sustained 
against  a  party  having  a  right  to  stop  in  transitu  [v). 

to  the  importer  for  the  payment  of  wharfage,  the  bankruptcy  of  the  importer  subsequent  to  that  time  does 
not  give  a  right  to  detain  as  against  a  purchaser,  previous  to  thai  time.  lb.  Qu.  whetiier  a  lien  is  barred  by 
the  Statute  ol'Limitations.     Spears  v.  Hartley^  3  Esp.  Ca.  81. 

(t)  Horncaslle  v.  Farran,^  3  B.  &  A.  497. 

{k)  Chase  v.  Westmore,  5  M.  &  S.  180.  If  wharfage  is  to  be  due  at  Christmas,  whether  the  goods  be  or 
be  not  removed,  there  is  no  lien.     Crawshay  v.  Homfrey,-  4  B.  &  Ad.  52. 

(I)  Scolt  V.  Newington,  1  Mo.  &  R.  252. 

(?;t)  Jacobs  v.  Latour,^  5  Bing.  130.  Hartley  v.  Hitchcock,*  1  Starkie's  C.  408.  And  wliere  that  is  wrong- 
fully done,  the  owner  may  maintain  trover  without  tendering  what  is  due  on  the  lien.  Jones  v.  Cliff,  1  C.  & 
M.  540.     Scott  v.  Newington,  1  Mo.  &  R.  252. 

(n)  Dicas  v.  Slockley,^  7  C.  &  P.  587.  (o)   White  v.  Gainer  ^  2  Bing.  23. 

Ip)  Boardman  v.  Sill,  1  Camp.  410,  n.  (7)  Scaije  v.  Morgan,  4  M.  &  VV.  271. 

(r)  Wallace  v.  Woodgate,^  R.  &  M.  193,  Dicas  v.  Stockley,^  7  C.  &  P.  587.  And  see  Levy  v.  Barnard,^ 
8  Taunt.  149. 

(s)  Holditch  V.  Desanges.^  2  Starkie's  C.  337. 

(/)  Pinnock  v.  Harrison,  3  M.  &  W.  532.  (n)   Ward  v.  Felton,  1  East,  512. 

(v)  Morley  v.  Hay,  3  M.  &  Ry,  396.  A  house  in  N.  directed  foreign  merchants  at  A.  (the  appellants)  to 
contract  for  building  a  ship,  except  rigging,  and  to  advise  them  in  good  time,  to  enable  them  to  send  it  out, 
and  a  master,  allowing  them  commission  for  trouble;  such  agency  was  usual.  The  agents  entered  into  con- 
tracts with  the  builders,  made  advances  to  them,  and  drew  from  time  to  time  for  such  advances  on  their  prin- 
cipals. The  N.  house  then  directed  their  correspondents  at  L.  (the  respondents)  to  send  out  the  rigging, 
which  was  done,  and  delivered  to  the  appellants  at  Q.:  held,  that  the  property  thereby  vested  in  the  iV.  house, 
and  that  the  agents  at  Q.  were  entitled  to  retain  the  goods  as  against  the  L.  correspondents,  as  a  lien  for  the 
advances  tliey  had  made  to  the  builders,  and  the  custom-house  expenses,  notwithstanding  they  had  previously 
to  such  delivery  obtained  an  assignment  of  the  ship,  and  procured  its  registry,  in  the  name  of  one  of  their 
partners;  that  appearing  to  have  been  done  for  securing  the  ship,  and  facilitating  an  equitable  arrangement 
with  the  N.  house.     Rogerson  v.  Reid,  1  Knapp,  362. 

(A)  (But  see  Morent  v.  Williams,  11  Wend.  77.) 

lEng.  Com.  Law  Reps.  V.  356.    2id.vi.345.    s/d.  xv.  388.    *Id.i\.U7.    6id.  x.xxii.  643.    6ld.ix.302. 
lid.  xxi.  414.    Hd.  iv.  52.    ^Id.  iii.  373. 
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*LIMITATIONS  (w). 

1.  Provisions  of  the  slat.  3  <§'  4  Will.  4,  c.  21,  as  to  making  entry 

or  distress,  or  bringing  an  action  to  recover  any  land  or  rent, 
p.  651. 

2.  Of  the  stat.   3  4'  4  Will.  4,  c.  42,  as  to  actions  of  debt  for  rent 

on  indentures  of  demise,  actions  of  covenant,  debt  on  bond  or 
other  specialty,  actions  of  debt  or  scire  facias  oji  recognizance, 
p.  656. 

3.  Proof  of  an  issue  taken  on  the  plea  o/ actio  non  accrevit,  Sfc.  under 

the  stat.  21  J.  1,  p.  657. 

4.  Evidence  of  subsequent  acknowledgements,  mutual  accounts,  ^c. 

p.  670. 

5.  Proof  of  disability,  Sf-c,  p.  672. 

Right  of        By  the  stat.  3  &  4  Will.  4,  c.  27,  s.  2,  it  is  {y)  enacted,  that  after  the  31st 

^'^^'■y-        day  of  December  1833,  no  person  shall  make  an  entry  or  distress,  or  bring 

an  action  to  recover  any  land  {z)  or  rent  but  within  twenty  years  next  after 

the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 

action,  shall  have  first  accrued  to  some  person  through  whom  he  claims  (1); 

{w)  A  decree  in  equity  is  not  affected  by  the  Statute  of  Limitations  (21  J.  1).  Mildred  v.  Robinson,  19 
Ves,  587.  Knapp's  Case,  202.  Where  there  is  a  term  to  attend  the  inheritance,  and  the  right  to  the  inherit- 
ance is  lost  by  fine  and  nonclaim,  equity  follows  law,  and  cannot  consider  him  who  has  lost  the  inheritance 
as  entitled  to  claim  in  equity  the  term  which  is  to  attend  it.  Reynolds  v.  Jones,  2  ^\m.  Si.St\i.  206.  An 
estate  was  by  deed  of  settlement  conveyed  to  trustees,  in  trust  for  a  tenant  for  life,  who  assigned  her  interest; 
the  possession  of  the  assignee  is  not  to  be  deemed  adverse  to  the  trustee  until  the  death  of  the  cestui  que 
trust.     Fauset  v.  Carpenter,  1  Dow.  &  C.  233. 

(y)  The  main  objects  of  the  statute  are:  1,  to  make  twenty  years  the  limit  for  the  recovery  of  land  or  rent, 
with  an  allowance  for  disabilities,  and  to  prevent  the  remedy  being  lost  during  that  period;  2,  to  make  forty 
years  the  extreme  limit  for  the  recovery  of  land  or  rent,  notwithstanding  the  existence  of  disabilities;  3,  to 
alter  the  previous  law  where  a  person  has  different  rights;  4,  to  alter  the  previous  law  in  the  case  of  entails 
and  unbarred  remainders;  5,  to  apply  to  equitable  the  same  limitation  as  is  provided  for  legal  estates;  6,  to  pro- 
vide a  limitation  as  between  mortgagor  and  mortgagee;  7,  to  provide  a  limitation  as  to  claims  of  ecclesiasti- 
cal and  eleemosynary  corporations  sole,  and  in  respect  to  advowsons;  8,  to  abolish  all  actions,  real  or  mixed, 
except  writs  of  dower  and  quare  impedit  and  an  ejectment,  and  except  plaints  for  freebench;  and  9,  to  provide 
a  limitation  in  respect  to  money  secured  out  of  land  or  rent,  or  to  any  legacy  and  arrears  of  dower,  and  of 
rent,  or  interest.     See  Mr.  Stalman's  notes  on  this  Act,  p.  93. 

(z)  By  the  first  clause  of  the  Act  land  extends  to  manors,  messuages,  and  all  other  corporeal  heredita- 
ments whatsoever,  and  also  to  tithes  other  than  tithes  belonging  to  a  spiritual  or  eleemosynary  corporation 
sole;  and  also  to  any  share,  estate  or  interest  in  them  or  any  of  them.  Before  this  statute  tliere  was  no  limit- 
ation applicable  to  the  right  to  impropriate  tithes,  nor  could  there  have  been  a  prescription  de  non  decimando 
against  a  lay  inipropriator.  See  below,  tit.  Tithes.  As  nonpayment  furnished  no  presumption  of  a  grant, 
the  consequence  was,  that  time,  instead  of  justifying,  as  in  other  cases,  has  opened  the  title  to  exemption 
from  tithes,  by  rendering  such  proof  as  was  sufficient  to  show  a  discharge  the  more  difficult.  See  below,  tit. 
Tithes,  and  Peters  v.  Blencowe,  Gwill.  1483.  And  see  above,  tit.  Ejectment.  The  statute  operates,  as  has 
been  seen,  supra,  400,  to  do  away  with  the  doctrine  of  non-adverse  possession,  and  to  bar  the  action  unless  it 
has  been  brought  within  twenty  years  from  the  time  when  the  right  first  accrued  to  the  claimant  or  party 
through  whom  he  claims  in  the  manner  pointed  out  by  the  statute.  Where  a  party  has  had  possession  of 
land  for  twenty  years,  he  cannot  be  ejected  but  by  one  who  can  show  either  that  his  right  accrued  within 
the  twenty  years  in  one  of  the  modes,  or  that  he  laboured  under  one  of  the  disabilities  specified  in  the 
statute.  And  should  a  party  after  such  possession  of  twenty  years  be  dispossessed  or  discontinue  his  posses- 
sion, he  would  be  entitled  to  recover  in  ejectment  at  any  time  within  twenty  years  after,  for  by  the  third  clause 
the  right  to  recover  would  be  deemed  to  have  accrued  at  the  time  of  the  discontinuance  of  the  possession;  so 
that  he  would  not  be  barred  by  the  statute,  and  his  title  by  possession  for  twenty  years  would  prevail  against 
the  defendants,  whose  title  is,  by  sect.  34,  expressly  extinguished  at  the  expiration  of  the  period  of  limitation. 
Supra,  405  (s). 

(1)  [A  remainderman  or  reversioner  cannot  enter  so  as  to  avoid  the  statute,  during  the  continuance  of  the 
particular  estate;  and  consequently  as  to  them,  the  statute  does  not  commence  running,  until  after  the  deter- 
mination  of  the  particular  estate.  Jackson  \.  Shoemaker,  4  Johns.  390.  S.  P.  Wallingford  v.  Hearl,  15  Mass. 
Rep.  47L     Wells  v.  Prince,  9  Mass.  Rep.  508.     See  also  Jackson  v.  Sellick,  8  Johns.  2C2. 

If  a  right  of  entry  for  a  forfeiture  of  a  life  estate  be  barred  by  the  statute,  the  right  of  entry  arising  after- 
wards on  the  death  of  tenant  for  life  is  not  thereby  affected.  One  of  two  rights  of  entry  may  bs  lost  without 
impairing  the  ether.     Stevens  Sf  ux.  v.  Winship  Sf  ux.  1  Pick.  327. 
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or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  *entry  or  distress,  or  to  bring  such  action,  shall  have  first  ac-    *652 
crued  to  the  person  making  or  bringing  the  same  (a). 

By  sec.  3,  That  in  the  construction  of  this  Act  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued  at  such  time  as  hereinafter  is  mentioned;  (that  is  to 
say,)  when  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed  or  have 
discontinued  such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  disposition  or  discontinuance  of  pos- 
session, or  at  the  last  time  at  which  any  such  profits  or  rent  were  or  was 
so  received;  and  when  the  person  claiming  such  land  or  rent  shall  claim 
the  estate  or  interest  of  some  deceased  person  who  shall  have  continued  in 
such  possession  or  receipt  in  respect  of  the  same  estate  or  interest  until  the 
time  of  his  death,  and  shall  have  been  the  last  person  entitled  to  such  estate 
or  interest  who  shall  have  been  ii  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  death;  and 
when  the  person  claiming  such  land  or  rent  shall  claim  in  respect  of  an 
estate  or  interest  in  possession  granted,  appointed,  or  otherwise  assured  by 
any  instrument  (other  than  a  will)  to  him,  or  some  person  through  whom 
he  claims,  by  a  person  being  in  respect  of  the  same  estate  or  interest  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been  in  such  pos- 
session or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person  through 
whom  he  claims,  became  entitled  to  such  possession  or  receipt  by  virtue 
of  such  instrument;  and  when  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate 
or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt  of 
the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  at  which  such  estate  or  interest  became  an  estate  or  interest  in  pos- 
session; and  when  the  person  claiming  such  land  or  rent,  or  the  person 
through  whom  he  claims,  shall  have  become  entitled  by  reason  of  any 
forfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed  to  have 
first  accrued  when  such  forfeiture  was  incurred  or  such  condition  was 
broken  (b). 

Sec.  4  provides,  that  the  right  to  make  an  entry  or  distress,  or  bring  an 
*action  to  recover  land,  shall,  in  respect  of  an  estate  in  reversion  or  remain-    *653 

(a)  The  effect  of  the  statute  is,  that  twenty  years  adverse  possession  will  be  a  bar  to  all  adverse  claims, 
with  an  allowance  of  ten  years  to  persons  under  disability  to  pursue  their  rights.    The  limitation  runs, 

1.  In  the  case  of  an  estate  in  possession  from  the  period  of  dispossession. 

2.  In  the  case  of  a  person  dying  in  possession,  from  the  period  of  his  death. 

3.  In  the  case  of  a  persen  claiming  by  alienation,  from  the  period  of  such  alienation. 

4.  In  the  case  of  a  future  estate  or  interest,  from  the  period  of  its  falling  into  possession. 

5.  In  case  of  a  forfeiture  or  breach  of  condition,  from  the  period  of  such  forfeiture  incurred  or  condition 
broken. 

(6)  See  note  (o),  and  supra,  tit.  Ejectment,  400,  as  to  the  effect  of  this  clause  as  superseding  the  former 
doctrine  of  non-adverse  possession. 

In  cases  of  an  entry  by  a  grantor,  from  whom  a  deed  had  been  extorted  by  duress,  or  by  his  heirs,  for  the 
purpose  of  avoiding  the  deed,  the  period  prescribed  by  the  statute  is  to  commence  from  the  delivery  of  the 
deed — as  the  deed  conveys  a  seisin  to  the  grantee.      Inhabitants  of  Worcester  v.  Eaton,  13  Mass.  Rep.  375.} 
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der,  be  deemed  to  have  accrued  at  the  time  when  such  estate  shall  have 
come  into  possession  (c). 

Sec.  5  provides,  that  the  right  shall  be  deemed  to  accrue  to  the  rever- 
sioner when  the  estate  vests  in  possession,  by  the  determination  of  any 
estate  in  respect  of  which  such  land  shall,  or  the  profits  thereof,  or  such 
rent  shall  have  been  received,  notwithstanding  the  person  claiming  such 
land,  or  some  person  through  whom  he  claims,  shall  at  any  time  previous 
to  the  creation  of  the  estate  or  estates  which  shall  have  determined,  have 
been  in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent. 

Sec.  6.  An  administrator  is  to  claim  as  if  he  obtained  the  estate  without 
interval  after  the  death  of  the  deceased  (d). 

Sec.  7.  In  the  case  of  a  tenancy  at  will,  the  right  shall  be  deemed  to 
accrue  either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy.  No  mortgagee  or 
cestui  que  trust  to  be  deemed  a  tenant  (e)  at  will  withm  the  meaning  of 
the  clause. 

Sec.  S.  In  the  case  of  a  tenancy  from  year  to  year,  or  other  period,  with- 
out lease  in  writing,  the  right  shall  be  deemed  to  have  accrued  at  the  de- 
termination of  the  first  of  such  years  or  other  periods,  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been  receiv- 
ed, which  shall  last  happen. 

Sec.  9.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  pro- 
fits of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in  writing, 
by  which  a  rent  amounting  to  the  yearly  sum  of  20*.  or  upwards  shall  be 
reserved,  and  the  rent  reserved  by  such  lease  shall  have  been  received  by 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  re- 
version, immediately  expectant  on  the  determination  of  such  lease,  and  no 
payment  in  respect  of  the  rent  reserved  by  such  lease  shall  afterwards  have 
been  made  to  the  person  rightfully  entitled  thereto,  the  right  of  the  person 
entitled  to  such  land  or  rent,  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring  an  action 
after  the  determination  of  such  lease,  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so  received 
by  the  person  wrongfully  claiming  as  aforesaid;  and  no  such  right  shall  be 
deemed  to  have  first  accrued  upon  the  determination  of  such  lease,  to  the 
person  rightfully  entitled  (/). 

Sec.  10.  No  person  shall  be  deemed  to  have  been  in  possession  of  any 
land,  merely  by  reason  of  having  made  an  entry  thereon  (g)  (1). 

(c)  As  to  the  former  law,  see  Doe  v.  Danvers,  7  East,  299;  1  Ves.  278. 

(</)  Before  this,  the  time  was  from  the  ti(ne  of  taking  out  administration.  See  Stanford's  Case,  Cro.  J. 
61;  Cary  v.  Stephenson,  Sallt.  421;  Murray  v.  East  India  Company,^  5  B.  &  A.  204.    Supra,  tit.  Eject- 

MENT,  407. 

(e)  The  stat.  21  J.  1,  did  not  apply  where  the  person  in  possession  was  tenant  at  sufferance;  Doe  v.  Hull, 
2  Dow.  &  R.  38.  Nor  in  the  case  of  a  mortgagor  in  possession  by  consent  of  mortgagee;  Hall  v.  Doe,  2  B. 
«fc  A.  187;  Doe  v.  Maisey^  8  B.  &  C.  767. 

(/)  Tlie  slat,  of  James  did  not  begin  to  run  against  the  remainder-man  till  the  expiration  of  the  lease. 
Doe  V.  Danvers,  9  East,  299. 

(g)  To  make  an  entry  or  claim  available  to  avoid  a  fine  with  proclamations,  possession  must  now  be 
taken,  &c.  The  stat.  4  &•  5  Ann.  c.  16,  s.  16,  enacted,  that  an  action  should  be  brought  within  the  year.  See 
the  law  on  this  subject  previous  to  the  statute,  Ejectmb;nt,  401,2. 

(1)  [See  Bryan  v.  Atwater,  5  Day,  181.  Jackson  v.  Ellis,  13  Johns.  118.  Jackson  v.  Smith,  ibid.  406. 
Jackson  v.  Moore,  ibid.  .513.  Doe  v.  Campbell,  10  Johns.  47.5.  Jackson  v.  Sears,  ibid.  435.  Jackson  v. 
Thomas,  16  Johns.  293.  Denn  v.  While,  1  Cox's  Rep.  94.  Den  v.  Morris,  2  Hnlstead's  Rep.  6.  Lux  v. 
Fellet,  1  Har.  &,  J.  83,  n.     Ridgely  v.  Ogle,  4  Har.  &  M'flen.  123.     Stanley  v.  Turner,  Cam.  &,  Nor.  533; 
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*Sec.  11.  No  continual  or  other  claim  upon  or  near  any  land,  shall  pre- 
serve any  right  of  making  an  entry  or  distress,  or  of  bringing  an  action  [h). 

Sec.  12.  When  any  one  or  more  of  several  persons  entitled  to  any  land 
or  rent  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  have  been 
in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided 
share  or  shares  of  such  land,  or  of  the  profits  thereof,  or  of  such  rent,  for  his 
or  their  own  benefit,  or  for  the  benefit  of  any  person  or  persons  other  than 
the  person  or  persons  entitled  to  the  other  share  or  shares  of  the  same  land 
or  rent,  such  j)ossession  or  receipt  shall  not  be  deemed  to  have  been  the 
possession  or  receipt  of  or  by  such  last-mentioned  person  or  persons,  or  any 
of  them  (/), 

Sec.  13.  When  a  younger  brother  or  other  relation  of  the  person  entitled 
as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land,  or  to  the 
receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt  thereof,  such 
possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of 
or  by  the  person  entitled  as  heir  {k). 

Sec.  14.  Provided,  that  when  any  acknowledgement  of  the  title  of  the 
person  entitled  to  any  land  or  rent,  shall  have  been  given  to  him  or  his 
agent  in  writing,  signed  by  the  person  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  possession  or 
receipt  of  or  by  the  person  by  whom  such  acknowledgement  shall  have  been 
given,  shall  be  deemed  to  have  been  the  possession  or  receipt  of  or  by  the 
person  to  whom  or  to  whose  agent  such  acknowledgement  shall  have  been 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last-mentioned 
person,  or  any  person  claiming  through  him,  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  such  acknowledgement,  or  the  last  of  such 
acknowledgements,  if  more  than  one,  was  given. 

Sec.  15.  When  no  such  acknowledgement  as  aforesaid  shall  have  been 
given  before  the  passing  of  this  Act,  and  the  possession  or  receipt  of  the 
profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not,  at  the  time  of  the 
passing  of  this  Act,  have  been  adverse  to  the  right  or  title  of  the  person 
claiming  to  be  entitled  thereto,  then  such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  interest,  at  any  time  within  five  years  next  after  the 
passing  of  this  Act. 

Qi)  See  Co.  Litt.  250,  a.  b.  n.  (1).  By  the  present  Act  the  right  of  entry  will  not  be  lolled  by  a  descent 
cast. 

(i)  See  tit.  Ejectment,  400,  as  to  the  former  law  on  this  subject;  see  also  429.  Whether  a  writing  amounts 
to  an  acknowledgement  of  title  within  the  above  clause,  is  a  question  for  the  Judge  and  not  for  the  jury  to 
decide.  A  party  in  possession  adversely  of  land  being  ai)plied  to  by  the  party  claiming  title  to  it  to  pay 
rent,  and  offered  a  lease  of  it,  wrote  as  follows,  "Althaugh,  if  matters  were  contested,  I  am  of  opinion  that 

1  should  establish  a  legal  right  to  the  premises,  yet,  under  all  circumstances,  I  have  made  up  my  mind  to 
accede  to  the  proposal  you  made  of  paying  a  moderate  rent  on  an  agreement  for  a  term  of  twenty-one 
years."  The  bargain  subsequently  went  off,  and  no  rent  was  paid  or  lease  executed.  Held,  that  this  letter 
was  not  an  acknowledgement  of  title  within  the  statute.  Doe  v.  Edmonds,  6  M.  &  W.  295.  Lands  in 
1786  were  settled  on  the  wife  for  life,  with  remainder  to  her  issue  in  tail,  and  in  1818  the  estate  tail  was 
enlarged  into  a  fee,  and  a  new  estate  tail  carved  out,  with  limitation  in  tail  to  the  lessor  of  plaintiff;  held, 
that  the  latter  tenant  in  tail  had  the  same  titne  for  bringing  ejectment  as  the  original  tenant  in  tail  had  when 
his  remainder  came  into  possession,  viz.  twenty  years.     lb. 

(k)  See  Co.  Litt.  242,  a. 

2  Hayw.  336;  1  Murphey,  14.  Barrels  v.  Turner,  1  Taylor,  112.  Clinton  v.  Herring,  1  Murphey,  414. 
Bayley  v.  My,  2  Nott  &  M'Cord,  343.  While  v.  Reid,  ibid.  534.  Williams  v.  M'Gee,  1  Rep.  Con.  Ct.  97. 
Bodley  v.  Coghill,  3  Marsh,  615.  Dale  v.  Good,  2  Overton's  Rep.  394.  King  v.  Travis,  2  Hayw.  (Tenn.) 
Rep.  284.  Patlon  v.  Hynes,  Cooke's  Rep.  .356.  Pederick  v.  Searle,  5  Serg.  &  R.  240.  Mace  Sf  al.  v.  Duffield, 
2  ib.  527.  M'Coy  v.  Dickinson  College,  5  ib.  254.  Lessee  of  Polls  v.  Gilberl,  Circuit  Court,  1  Journal  of 
Jurisprudence,  256.  Harrington  v.  Wilkins,  2  M'Cord,  289.]  {Lund  v.  Parker,  3  N.  Hamp.  Rep.  49. 
Cummins  v.  Wyman,  10  Mass,  Rep.  464.} 
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Sec.  16.  Persons  under  disability  of  infancy,  coverture,  idiotcy,  lunacy, 
*655     ^unsoundness  of  mind,  or  absence,  or  beyond  seas,  and  their  representa- 
tives, to  be  allowed  ten  years  from  the  termination  of  their  disability  or 
death  (/). 

But  by  sec.  17,  No  action,  &c.  shall  be  brought  beyond  forty  years  after 
the  right  of  action  accrued  (m). 

And  by  sec.  IS,  No  further  time  is  to  be  allowed  for  a  succession  of  disa- 
bilities (7i). 

Sec.  20.  When  the  right  to  an  estate  in  possession  is  barred,  the  right  of 
the  same  person  to  future  estates  shall  also  be  barred. 

Sec.  21.  Where  the  tenant  in  tail  is  barred,  the  remainder-men,  whom 
he  might  have  barred,  shall  not  recover  (o). 

Sec.  22.  Possession  adverse  to  a  tenant  in  tail  shall  run  on  against  the 
remainder-men  whom  he  might  have  barred. 

Sec.  23.  Where  there  shall  have  been  possession  under  an  assurance  by 
a  tenant  in  tail,  which  shall  not  bar  the  remainders,  they  shall  be  barred  at 
the  end  of  twenty  years  after  the  time  when  the  assurance,  if  then  executed, 
would  have  barred  them. 

Sec.  24.  No  suit  in  equity  to  be  brought  after  the  time  when  the  plaintiff, 
if  entitled  at  law,  might  have  brought  an  action  (p). 

Sec.  25.  In  cases  of  express  trust,  the  right  shall  not  be  deemed  to  have 
accrued  until  a  conveyance  to  a  purchaser  (q). 

Sec.  26.  In  cases  of  fraud  no  time  shall  run  whilst  the  fraud  remains 
concealed  (r). 

Sec.  27.  Saves  the  jurisdiction  of  courts  of  equity  in  refusing  relief  on 
the  ground  of  acquiescence  or  otherwise,  to  a  party  whose  right  may  not 
be  barred  under  the  x\ct. 

Sec.  28.  A  mortgagor  is  to  be  barred  at  the  end  of  twenty  years  from  the 
time  when  the  mortgagee  took  possession,  or  from  the  last  written  acknow- 
ledgement (s). 

Sec.  29.  No  lands  or  rents  to  be  recovered  by  ecclesiastical  or  eleemosy- 
nary corporations  sole,  but  within  two  incumbencies  and  six  years,  or  sixty 
years  (/). 

Sec.  30.  No  advowson  is  to  be  recovered  but  within  three  incumbencies, 
or  sixty  years. 

Sec.  31.  Incumbencies  after  lapse  to  be  reckoned  within  the  period,  but 
not  incumbencies  after  promotions  to  bishoprics. 

Sec.  33.  No  advowson  to  be  recovered  after  one  hundred  years  from  the 
time  of  possession  adversely  claimed. 

(1)  Imprisonment  is  not  included,  as  in  the  stat.  of  James,  for  it  does  not  prevent  a  party  from  pursuing 
legal  measures. 

(m)  This  clause  gives  a  title,  notwithstanding  a  succession  of  disabilities. 

(w)  It  was  doubtful  before  this  whether  there  might  not  be  a  succession  of  disabilities,  provided  there  was 
no  instant  of  time  during  which  the  disability  was  suspended.     4T.  R.  310;  Doe  v.Jesson,  6  East,  80. 

(o)  CoUerell  v.  Dutton,  4  Taunt.  826;  3  Cru.  Dig.  493;  and  see,  as  to  the  effect  of  these  and  the  two  follow, 
ing  clauses,  Mr.  Stalman's  Notes  to  the  statute. 

(p)  This  clause  places  equitable  interests  on  the  same  footing  with  legal  estates. 

(9)  By  the  rule  in  equity  no  length  of  lime  bars  an  express  trust;  but  this  rule  is  applicable  only  as  between 
the  trustee  and  cestui  que  trust.     Beckford  v.  Rode,  19  Ves.  97.  (A) 

(r)  See  Brown  v.  Hoioard,^  2  B.  &  B.  73;  see  also  p.  659. 

(s)  See  Swanton  v.  Raven,  3  Atk  105;  Si.ocUy  v.  Stockly,  1  Ves.  &  B.  23. 

(t)  Previously  ecclesiastical  persons  were  not  bound  by  the  Statute  of  Limitations.  Co.  Litt.  115,  a.;  11 
Rep.  78,  b.;  3  Cr.  Dig.  513.    As  to  fines  under  stat.  4  H.  7,  c.  24,  see  5  Cr.  Dig.  232. 

(A)  (In  cases  ofimplied  trusts  in  relation  to  personal  property  or  to  the  rents  and  profits  of  real  estate, 
where  persons  claiming  in  their  own  right  are  turned  into  trustees  by  implication,  the  right  of  action  in  equity 
will  be  considered  as  barred  in  six  years  in  analogy  to  the  limitation  of  similar  actions  at  law.  4  Cow.  717. 
See  also  Lyon  v.  Marclay,  I  Watts,  375.) 
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*Sec.  34,  At  the  end  of  the  period  of  limitation  the  right  of  the  party  out 
of  possession  to  be  extinguished  (u). 

Sec.  35.  The  receipt  of  rent  is  to  be  deemed  the  receipt  of  profits. 

Sec.  36.  Real  and  mixed  actions,  except  of  dower,  quare  impedit,  and 
ejectment,  are  abolished. 

Sec.  39.  No  descent  cast,  discontinuance,  or  warranty,  shall  toll  or  defeat 
a  right  of  entry. 

Sec.  40.  Money  charged  upon  land  and  legacies  to  be  deemed  satisfied 
at  the  end  of  thirty  years,  if  there  shall  be  no  interest  paid  or  acknowledge- 
ment in  writing  in  the  mean  time. 

Sec.  41.  No  arrears  of  dower  shall  be  recovered  for  more  than  six  years. 

Sec.  42.  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any 
legacy  or  any  damages  in  respect  of  such  arrears  of  rent,  or  interest,  shall  be 
recovered  by  any  distress,  action  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an  acknowledgement 
of  the  same  in  writing  shall  have  been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his 
agent;  provided,  nevertheless,  that  where  any  prior  mortgagee  or  other 
incumbrancer  shall  have  been  in  possession  of  any  land  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be 
brought  by  any  person  entitled  to  a  subsequent  mortgage,  or  other  incum- 
brance, on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage, 
or  incumbrance,  may  recover  in  such  action  or  suit  the  arrears  of  interest 
which  shall  have  become  due  during  the  whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  al- 
though such  time  may  have  exceeded  the  said  term  of  six  years. 

2.  By  the  stat.  3  &  4  Will.  4,  c.  42,  s.  3,  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scire  facias  upon  recognizance,  shall  be  com- 
menced and  sued  within  ten  years  after  the  end  of  that  session,  or  wiihin 
twenty  years  after  the  cause  of  such  actions  or  suits  but  not  after;  all  actions 
for  penalties,  damages,  or  sums  of  money  given  to  the  parly  grieved  by 
any  statute  then  or  thereafter  to  be  in  force  within  one  year  after  the  end  of 
that  session,  or  wiihin  two  years  after  the  cause  of  such  actions  or  suits  but 
not  after;  actions  of  debt  upon  any  award  when  the  submission  is  not  by 
specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estate,  or  for  an 
escape,  or  for  money  levied  on  any  Jieri  facias,  within  three  years  after  the 
end  of  the  then  present  session,  or  within  six  years  after  the  cause  of  such 
actions  or  suits,  but  not  after;  provided  that  nothing  therein  contained  shall 
extend  to  any  action  given  by  any  statute,  where  the  time  for  bringing 
such  action  is  or  shall  be  by  any  statute  specially  limited. 

Sec.  4.  Provides  for  the  case  of  an  infant,  feme  coverte,  non  compos,  or 
person  beyond  sea,  as  to  whom  the  limitation  begins  to  run  from  the  time 
of  disabilitv  reiuoved. 

Sec.  5.  Provides,  that  if  any  acknowledgement  shall  have  been  made, 
either  by  writing  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specialty,  or  recogmzance,  or  his  agent,  or  by  part  payment  or  part  satis- 
fiiction  on  account  of  any  principal  or  interest  being  then  due  thereon,  it 
shall  be  lawful  for  the  party  entitled  to  bring  his  action  within  twenty  years 
after  such  *acknowledgenient;  or  in  case  the  person  entitled  to  such  action  *657 
shall,  at  the  time  of  such  acknowledgement,  be  under  such  disability,  or  the 
party  making  such  acknowledgement  be  at  the  time  of  making  the  same 

(m)  See  as  to  the  effect  of  this  clause,  supra,  651,  note  (w),  and  tit.  Ejectment,  405,  (s). 
VOL.  II.  86 
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beyond  ihe  seas,  then  within  twenty  years  after  such  disability  shall  have 
ceased,  or  the  party  shall  have  returned  from  beyond  seas;  and  the  plaintiff 
in  any  such  action  on  any  indenture,  specialty,  or  recognizance,  may,  by 
way  of  rei)lication,  state  such  acknowledgement,  and  that  such  action  was 
brought  within  the  time  aforesaid,  in  answer  to  a  plea  of  the  statute. 

Sec,  6.  After  reversal  of  judgment  for  the  plaintiff,  or  arrest  of  judgment, 
or  reversal  of  the  defendant's  outlawry,  the  plaintiff  or  his  personal 
representative,  may  commence  a  fresh  action  within  one  year,  and  not 
after. 

Sec.  7.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Alderney,  Sark,  nor  any  islands 
adjacent  to  any  of  them,  being  part  of  his  Majesty's  dominions,  shall  be 
deemed  to  be  beyond  seas  within  the  Act. 

By  the  stat.  21  J.  1,  c.  16,  s.  3,  the  following  limitations  are  prescribed, 
viz.  actions  on  the  case  (other  than  for  slander),  and  actions  for  account,  and 
actions  for  trespass,  debt,  detinue,  and  replevin  for  goods  or  cattle,  and  an 
action  for  trespass,  quare  clausinnf regit,  within  six  years  next  after  the 
cause  of  such  action  or  suit,  and  not  after;  and  actions  of  trespass,  of  as- 
sault, battery,  wounding,  imprisonment,  or  any  of  them,  within  four  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after;  and  actions  upon 
the  case  for  words,  within  two  years  next  after  the  words  spoken,  and  not 
after  (^w). 
Proof  on        Qi^  issue  taken  on  the  plea  of  this  statute  (x),  that  the  cause  of  action 

1S5U6  01  *  \      / ' 

actio  lion  accrued  (  y)  within  six  years,  the  burthen  of  proof  lies  on  the  plaintiff,  and 
accrevit.  he  must  prove  a  cause  of  action  within  the  limit  (z).  After  proof  of  the 
Commence.  (.j^^ij-Q  ^f  action  itself,  he  must  show  the  commencement  of  the  action  ac- 
action.  cordiug  to  the  issue  taken.  Where  the  issue  was  on  the  question  whether 
the  cause  accrued  within  six  years  of  the  exhibiting  of  the  bid,  the  me- 
*658  morandum  on  the  record  was  held  to  be  evidence  to  show  the  day  when 
Proof  of     the  bill  was  exhibited  («). 

the  cause        *  Where  the  bill  is  entitled  generally  of  the  term,  it  has  relation  to  the 
witSc.  first  day  of  the  term  (6). 
(A).  Where  the  declaration  had  been  filed  in  the  vacation,  and  was  intitled 

(uj)  The  statute  will  bar  a  foreign  debt.  A  bill  iiavinw  been  accepted  in  France  by  a  Scotchman,  the 
acceptor  left  France,  and  was  absent  till  his  death;  but  after  he  hud  left  France,  a  suit  was  instituted,  and 
judgment  obtained  against  him  in  a  French  court;  six  years  afterwards  elapsed  before  a  proceeding  instituted 
in  a  Scotch  court;  it  was  held  that  the  debt  was  barred,  being  no  longer  enforceable  in  the  country  accord- 
ing to  the  law  of  which  it  was  sought  to  be  enforced.  Don  v.  Lippman,  4  CI.  &.  F.  I.  The  plea  of  the 
statute  was  held  to  bar  an  action  in  this  country,  brought  on  an  instrument  of  obligation  in  Scotland, 
although  by  the  law  of  that  country  the  cause  of  action  thereon  continued  for  forty  years  from  the  execution 
of  it.     British  Linen  Com.  v.  Drummond,^  10  B.  &  C.  903. 

{^x)  The  statute  must  be  pleaded  by  the  defendant  (as  to  a  set-off,  see  tit.  Set-off).  But  although  the 
statute  be  not  pleaded,  yet  if  more  than  six  years  have  elapsed,  it  may  still  be  left  to  the  jury  to  presume 
from  lapse  of  time,  under  the  special  circumstances,  that  the  debt  has  been  satisfied.  See  2  Starkie's  C. 
407,  and  tit.  Payment.  The  statute  bars  the  remedy,  not  the  debt.  Higgins  v.  Scott,  2  B.  &  A.  413.  And 
therefore,  where  an  attorney  for  a  plaintiff  had  obtained  judgment,  and  the  defendant  was  afterwards  dis- 
charged under  the  Lord's  Act,  but  at  a  subsequent  period  a  Ji.  fa.  issued  against  his  goods,  and  the  sheriff 
levied  the  damages  and  costs;  it  was  held,  that  the  attorney  (though  he  liad  taken  no  step  in  the  cause 
within  six  years)  had  still  a  lien  on  the  judgment  for  his  bill  of  costs,  and  the  Court  directed  the  sheriff  to 
pay  him  the  amount  out  of  the  proceeds  of  the  goods.     Higgins  v.  Scott^  2  B.  &  Ad.  413. 

{y)  A  limitation  of  action  for  anything  done,  &c.  docs  not,  it  seems,  apply  to  an  action  for  money  had 
and  received.     Uniphelby  v.  Maclean,  1  B.  &.  A.  42. 

(«)  Hurst  V.  Parker,  1  B.  &  A.  92. 

(a)  And  now  see  the  Process  Act,  tit.  Hundred. — Time.  Formerly  the  plea  stated  the  day  when  the 
bill  was  exhibited.     2  Will.  Saund.  123,  n.  5.  (6)  1  T.  R.  IIG.     [See  Yelv.  21,  note  (2).] 

(A)  (The  time  the  cause  of  action  may  be  said  to  accrue  is  that  when  a  party  has  a  right  of  action 
against  another.  Astor  V.  Girnrd,  4  Wash.  C.C.R.  711.  A  statute  of  limitations  affects  only  the  remedy 
and  not  the  validity  of  the  contract.  Andrews  v.  Heriot,  4  Cow.  508.  And  a  plea  of  the  statute  of  limit- 
ations of  the  state  where  the  contract  was  made,  is  no  bar  to  a  suit  in  a  foreign  tribunal,  but  such  plea  of 
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of  the  preceding  term,  it  was  held  to  be  competent  to  the  defendant  to 
prove  tliat  the  action  was  in  fact  commenced  aft6r  the  expiration  of  the 
six  years  (c). 

If  the  plaintiff,  to  a  plea  of  the  statute,  reply  a  writ  {d)  sued  out  within 
the  time,  and  the  defendant,  by  his  rejoinder  of  mil  tiel  record,  deny  the 
existence  of  such  a  writ,  the  trial  is  by  the  Court  on  inspection  of  the 
record  (e)  (1). 

If  the  plaintiff  reply  the  writ  generally^  the  defendant  may  in  his  re- 
joinder show  the  time  when  it  really  issued, and  plead  that  the  cause  of 
action  did  not  accrue  within  six  years  from  that  date.  In  this  case  (/),  if 
the  plaintiff  in  his  sur-rejoinder  allege  a  cause  of  action  within  the  six 
years,  and  take  issue  on  the  fact,  the  day  in  the  rejoinder  will  be  taken  to 
be  the  commencement  of  the  action. 

If  the  cause  has  been  removed  by  habeas  corpus  from  an  inferior  court, 
and  after  a  declaration  de  novo  in  the  superior  court,  the  defendant  plead 
that  the  cause  of  action  did  not  accrue  within  the  six  years  next  before  the 
teste  of  the  habeas  corpus,  the  plaintiff  may  reply  the  suit  below,  and  show 
it  to  have  been  commenced  within  time  to  save  the  statute  {g).  So  if 
the  plaintiff  having  commenced  a  suit  within  due  time  die  (A),  or  being  a 
feme  sole  at  the  commencement  ot  the  action,  marry;  the  representative  in 
the  one  case,  or  husband  and  wife  in  the  other,  if  they  commence  a  new 
action  within  a  reasonable  time  afterwards  (and  this  is  usually  understood 
to  be  a  year),  may  reply  the  fact  to  a  plea  of  the  statute  (2).     The  proof 

(c)  Snell  V.  Phillips,  Peake's  C.  209.  The  defendant  might  show  by  the  writ  that  it  was  not  sued  out 
till  the  20th  of  November,  the  meinorandum  being  general  of  Michaelmas  terra.  Granger  v.  George,^  5  B. 
&  C.  149,  supra,  note  (a). 

{d)  A  special  testatum  copias,  though  irregular,  is  a  sufficient  commencement  to  save  the  statute.  Beard- 
more  V.  Raitenbury^  5  B.  »fe  A.  452.     Darwin  v.  Lincoln,  5  B.  &  A.  444. 

(e)  Smith  v.  Bower,  3  T.  R.  662.  And  regular  continuances  must  be  shown  on  the  record.  [It  is  only 
when  the  writ  and  declaration  disagree,  that  it  is  necessary  to  enter  the  continuances,  in  order  to  prevent  the 
statute  bar.  Schlosser  v.  Lesher,  1  Dallas,  412. J  An  attachment  of  privilege  is  not  a  continuance  of  a  bill 
of  Middlesex,  to  save  the  statute.     Ibid.  (/)  Vide  supra,  449. 

(g)  Matthews  v.  Phillips,  Salk.  424;  for  although  this  suit  above  be  no  continuance  of  the  suit  below,  yet 
the  plaintiff  has  legally  pursued  his  right. 

(h)  Forbes  v.  Ld.  Middieton,  VVilles,  259,  note  E;  Salk.  424.    [Oothout  v.  Thompson,  20  Johns,  277.] 

the  statute  of  the  state  where  the  suit  is  brought  is  available.  Id.;  3  Johns.  Rep.  26.S;  3  Johns.  Chan.  Rep. 
190,  218.  Lincoln  v.  Baltelle,  6  Wend.  475.  Ruggler  v.  Keeler,  3  Johns.  Rep.  270.  Nash  v.  Tapper,  1 
Caine's,  402.) 

(1)  [Where  a  plaintiff,  by  issuing  a  writ,  has  saved  the  statute  bar,  and  the  writ  has  not  actually  abated, 
it  is  not  necessary,  in  Pennsylvania,  that  the  action  should  be  prosecuted  within  one  year  after  the  limited 
time  has  elapsed.  Schlosser  v.  Lesher,  1  Dallas,  411.  See  Brown^s  Ex^rs  v.  Putney,  1  Wash.  302,  It  is 
not  a  sufficient  replication  to  a  plea  of  the  statute,  that  the  plaintiff  commenced  a  jirevious  action  within 
the  period  allowed  by  the  statute,  and,  after  the  expiration  of  the  period,  was  nonsuited  by  order  of  the 
court.  Harris  v.  Dennis,  1  Serg.  fc  Rawle,  236.  S.  P.  Montgomery  v.  Caldwell,  4  Bibb,  305.  Peyton  v. 
Carr,  I  Randolph,  436.  Contra,  Shillington  v.  Allison,  2  Hawks,  347.  Lynch  v.  Withers,  2  Bay,  118. 
The  statute  is  a  bar  to  an  action  brought  within  a  year  after  a  former  action  had  been  struck  off.  Cawood 
V.  Whetcroft,  1  Har.  &  J.  103.  Hallis  v.  Waddy,  2  Munf.  511.  S.  P.  Unless  a  second  writ  appears  from 
the  record  to  be  an  alias,  it  cannot,  in  Kentucky,  be  connected  with  a  former  writ,  so  as  to  avoid  the  statute. 
Hume  V.  Dickinson,  4  Bibb,  276.  See  Jackson  v.  Horton,  3  Caines'  Rep.  127.  Where  an  action  is  brought 
in  due  time  after  the  reversal  of  a  judgment  for  the  same  cause  of  action,  it  is  saved  out  of  the  statute  21 
Jac.  1,  c.  16.  Drane  v.  Hedges,  1  Har.  &  M'Hen.  518.  So  where  judgment  is  arrested.  Schnertzell  v. 
Chapline,  3  ib.  439.  The  time  within  which  the  new  action  must  be  commenced,  is  to  be  computed  from 
the  day  on  which  judgment  was  reversed,  and  not  from  the  end  of  the  term  of  the  court.  Edwards  v.  Davis, 
4  Bibb,  211.] 

(2)  [In  Maryland,  the  statute  is  no  bar  where  the  suit  is  brought  in  time,  which  abated  by  the  defendant's 
death,  there  being  no  letters  testamentary  taken  out — nor  is  it  barred  until  the  expiration  of  three  years,  if 
a  .suit  is  brought  without  delay  against  the  executor.  Parker  v.  Fassit,  1  Har.  &  J.  339.  See  also  M'Lel'an 
V.  Hill,  Cam.  «fe  Nor.  479.  Jones  v.  Brodie,  2  Murphey,  594.  A  replication  to  the  plea  of  the  statute,  that 
the  suit  was  instituted  within  one  year  after  the  death  of  the  intestate,  and  that  five  years  after  the  action 
accrued  had  not  expired  at  the  time  of  the  intestate's  death,  is  not,  in  Kentucky,  a  sufficient  answer  to  the 
plea.  Langford  v.  Gentry,  4  Bibb,  468.  A  writ,  taken  out  against  one  of  several  administrators,  will  not 
prevent  the  statute  from  running  against  the  debt.     Hopkins  v.  M'Pherson's  Admh,  2  Bay,  194.] 
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will  be  either  by  inspection  of  the  record  by  the  Court,  or  by  evidence  of  the 
cause  of  action  within  the  time  Umited,  according  to  the  nature  of  the  re- 
joinder, which  may  either  deny  the  existence  of  such  a  record,  or  deny  that 
the  cause  of  action  arose  wiihin  tiie  time. 

In  the  case  of  trespass  quare  clausum /regit,  and,  as  it  seems,  in  other 
actions  of  tort,  it  is  not  sufficient  to  prove  an  acknowledgement  of  the  tres- 
pass or  tort,  and  a  promise  to  make  compensation  within  the  limit  (e).  It 
has  even  been  held,  where  there  was  no  distinct  evidence  as  to  the  time  of 
committing  the  trespass,  and  it  was  doubtful  whether  it  had  been  commit- 
ted within  six  years,  that  such  an  acknowledgement  by  the  defendant,  and 
a  promise  to  make  compensaiion,  was  not  evidence  to  go  to  a  jury  of  a 
trespass  within  the  six  years  {k).  Although  fraud  will  take  a  case  out  of 
*659  the  *statute,  yet  the  statute  will  be  a  bar,  if  six  years  elapse  after  the  dis- 
covery of  the  fraud  (/)  (1). 

In  an  action  against  an  attorney  for  negligence,  it  has  been  held  that  the 
statute  runs  from  the  time  of  the  negligence,  and  not  from  the  time  when 
special  damage  accrued  in  consequence  of  such  negligence  (m)  (A)  (2). 

(i)  Salk.  424.    Hurst  v.  Parker,  1  B.  &  A.  92. 

ik)  Ibid.  Note,  there  was  no  acknowledgement  of  a  trespass  committed  within  six  years  of  the  com- 
mencement of  the  suit,  for  even  althougli  the  acknowledgement  might  prove  a  cause  of  action  then  existing, 
it  does  not  follow  that  it  existed  at  a  subsequent  time. 

(I)  Per  King, Ld. C.  in  The  South  Sea  Company  v.  Wymondsell,  3  P.  Wms.  143.  Breex.  Holbech,  Doug. 
630.  A  law  agent  was  held  to  be  responsible  for  negligence  after  a  lapse  of  twenty-five  years,  and  acquies- 
cence in  the  loss  and  settlement  of  account  and  discharge  by  the  client's  representative;  it  appearing  that  the 
defendant  had  concealed  the  real  state  of  the  transaction,  and  had  not  communicated  the  insolvent  state  of 
the  parties  with  whom  he  dealt.  Macdonald  v.  Macdonald,  1  Bligh,  315.  It  is  the  policy  of  the  statute  to 
prevent  the  discussion  of  title  where  evidence  has  perished:  even  in  cases  where  it  is  not  too  late  to  bring 
ejectment,  courts  of  equity  have  refused  to  interfere  because  evidence  has  been  lost;  in  a  suit  by  an  heir  to 
set  aside  a  deed  as  fraudulent,  it  was  held  that  the  cause  of  action  arose  at  the  moment  when  the  deed  was 
executed,  or  as  soon  after  as  the  parties  interested  were  apprised  of  the  facts.  Whalley  v.  Whalley,  3 
Bligh.  12. 

(m)  The  declaration  stated  the  retainer  of  the  defendant,  an  attorney,  to  ascertain  whether  certain  mort- 
gages,  and  a  warrant  of  attorney,  were  a  valid  and  sufficient  security  for  a  loan,  and  alleged  his  misrepre- 
sentation  and  misconduct  in  the  premises,  and  that  the  securities  afterwards  turned  out  wholly  insufficient; 
to  which  the  Statute  of  Limitations  was  pleaded;  it  appeared  that  the  loan  was  made,  and  securities  were 
given  in  1814,  and  the  interest  regularly  paid  until  1820;  it  was  held  that  the  allegation  of  special  damage 
did  not  alter  the  gist  of  the  action,  which  was  the  misconduct  of  the  defendant,  which  having  taken  place 
more  than  six  years  since,  although  the  discovery  was  only  recent,  the  plea  was  a  good  bar.  Hoxoell  v. 
Young,^  5  B.  &  Cr.  259;  and  8  D.  &  Ry.  14.  And  see  Bree  v.  Holbeck,  Dong.  630.  Fetter  v.  Bed,  1  Salk. 
11.  And  Brown  v.  Howard,-  2  B.  &  B.  73.  But  see  Compton  v.  Chandless,  one,  Sfc.  4  Esp.  C.  18.  See 
Hickman  v.  Walker,  Willes,  27.  Liltleboy  v.  Wright,  1  Lev.  69.  Peake  v.  Ambler,  VV.  Jones,  329.  15  Vin. 
Ab.  tit.  Limitation. 

(A)  (It  seems  that  actions  on  the  case,  though  not  within  the  terms  of  the  proviso  Act  of  Limitations, 
are  within  its  equity,  and  tliat  it  should  be  so  construed  as  to  embrace  actions  on  the  case.  Bank  of  the 
United  States  v.  M'Kenzie,  2  Brockenb.  C.  C.  R.  393.) 

(1)  [A  plea  of  the  statute  may  be  avoided  by  replying  that  the  cause  of  action  had  been  fraudulently  con- 
cealed by  the  defendant,  until  within  the  time  limited  by  the  statute  before  action  brought.  First  Massachu- 
setts Turnpike  Co.  v.  Field  ^  al.3  Mass.  Rep.  201.  So  in  an  action  fcjr  fraud,  by  replying  ignorance  of  the 
fraud  until  within  the  same  time.  Homer  v.  Fish  S(  al.  1  Pick.  435.  S.  P.  Jones  v.  Conoway  Sf  al.  4  Yeates, 
109.  See  also  Croft  v.  Arthur,  3  Desauss.  223.  Harrell  v.  Kelly,  2  M'Cord,  426.  But  unless  there  be  fraud- 
ulent concealment,  the  statute  is  a  bar.     Bishop  v.  Little,  3  Greenl.  Rep.  405. 

This  doctrine  is  denied  in  New  York,  North  Carolina,  and  Virginia,  where  the  remedy  in  cases  of  fraud, 
&c.  is  confined  to  the  court  of  chancery.  Troup  v.  Ex'rs  of  Smith,  20  Johns.  33.  Oothout  v,  Thompson, 
ibid.  278,  Hamilton  v.  Sheppard,  2  Murphey,  1 15.  Thompson  v.  Blair,  ibid.  583.  Callis  v.  Waddy,  2 
Munf.  511. 

See  on  this  subject,  Sel.  Cas.  in  Chan.  34.     3  Atk.  538.     1  Bro.  P.  C.  445.     2  Scho.  &  Lef.  634.] 

(2)  [In  an  action  against  an  officer  for  an  insufficient  return  upon  an  original  writ,  by  reason  of  which  the 
judgment  rendered  in  the  suit  is  reversed,  the  statute  begins  to  run  from  the  time  of  such  return,  and  not  from 
the  time  of  the  reversal  of  the  judgment.  Miller  v.  Adams,  16  Mass.  Rep.  456.  But  in  an  action  for  taking 
insufficient  b:iil,  the  statute  begins  to  run  from  the  return  of  non  est  inventus  upon  the  execution  against  the 
principal.  Mather  v.  Green,  17  Muss.  Rep.  60.  Where  the  letters  of  guardianship  of  a  spendthrift  were 
revoked,  and  the  spendthrift  and  his  heirs  avoided  sales  of  real  estate,  the  license  having  been  granted  without 
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So  on  an  implied  promise  to  indemnify,  the  statnte  runs  from  the  damni- 
fication (n). 

In  an  action  for  words  actionable  in  themselves,  the  statute  runs  from 
the  time  of  the  speaking,  although  they  have  occasioned  special  damage  (o), 
and  the  action  must  be  brought  within  two  years.  Where  special  damage 
is  the  gist  of  the  action,  the  statute  runs  from  the  time  of  the  special  damage 
only;  and  the  limitation  is  six  years  (p). 

In  an  action  for  the  consideration  money  for  an  annuity  avoided  by  the 
grantor,  the  limitation  runs  from  the  time  when  the  grantor  made  his  elec- 
tion (g). 

Where  the  limitation  is  as  to  anything  done  under  the  Act,  if  the  action 
be  ti^cspass,  it  must  be  brought  within  the  limit  from  tiie  act  of  trespass; 
but  if  the  action  be  case  for  consequential  damage,  the  time  runs  from  the 
time  of  the  damage  (r). 

'  (n)  Huntley  v.  Sanderson,  3  Tyr.  469, 

(0)  According-  to  the  stat.  21  Jac.  I,  c.  16,  s.  3.     6  Bac.  Ab.  241.     Cro.  Car.  193.     Salk.  206.     1  Sid.  95. 

ip)  Ibid.  An  action  for  scan.  ?nag.  may  bo  brought  within  six  years.     Cro.  Car.  535. 

(9)   Cowper  V.  Godmond,^  9  Bing.  748.     The  statute  does  not  run  til!  the  action  is  maintainable.  lb. 

(r)  Roberts  v.  Read,  16  East,  215.  And  1.  je  Sutton  v.  Clarke,^  6  Taunt.  29.  An  illegal  seizure  was  made 
by  a  C.inal  Company  for  rates,  and  a  sale  was  aflerti^ards  made  of  coal,  &c.  in  respect  of  the  les.-ce  of  the 
colliery;  the  limitation  runs  from  the  time  of  seizure;  but  in  respect  of  a  morlgniree  out  qf  possession,  and 
his  administrator,  from  the  sale.  Fraser  v.  Swansea  Nav.  Comp.^  1  Ad.  &,  Ell.  354.  Where  trespass  is 
barred  by  limitation,  ejectment  is  still  mamtainable.  Pur  Parke,  J.,  Trotter  v.  Simpson,*  5  C.  &-  P.  6U.  In 
Gillon  V.  Boddington,  1  Ry.  &  M.  C.  161,  the  defendants  iiad  undermined  a  wall  of  a  wharf,  so  that  on  any 
great  tide  the  water  washed  away  some  of  the  materials  of  the  wall,  more  than  six  months  (the  period  of 
limitation  fixed  by  a  Docket  Act)  before  the  action,  but  the  wall  fell  within  the  six  months;  the  action  was 
held  to  be  maintainable,  although  the  wall  was  undermined  in  the  lifetime  of  the  plaintiff's  father,  and  where 
the  plaintiff  liad  only  an  interest  in  remainder.  Note,  that  the  declaration  alleged  the  plaintiff  to  be  seized 
in  fee  of  a  third  part,  &c.  whilst  the  wall  was  kept  and  continued,  and  suffered  and  permitt  d  to  be,  remain 
and  continue  undermined.  From  the  language  of  the  Court  in  the  case  of  Vinphelliy  v.  Maclean,  1  B.  tSt  A. 
42,  it  should  seem  that  where  the  limitation  is  as  to  anything  done,  there  must,  according  to  the  expression 
of  Lord  Ellenborough,  be  a  positive  act  done.  See  also  Gahy  v.  Wilts  Sf  Berks  Canal  Com.  3  M.  <fe  S.  5y0. 
And  see  Blakeman  v.  Glamorgan  Canal  Com.  3  Y.  &  J.  6(J;  where  it  seems  to  have  been  doubted  whether  a 
matter  of  complaint  arising  from  omission  and  nonfeasance  would  be  within  the  protection  of  the  restrictive 
clause.  In  tlial  ease  the  Act  contained  a  limiting  cl.juse  as  to  anylliing  done  within  six  calendar  months 
before  action  brought,  unless  there  was  a  continuation;  and  it  was  held,  that  the  latter  words  meant  an  un- 
interrupted unintermitting  damage,  and  did  not  apply  to  a  dam;ige  which  had  ceased  previous  to  the  period 
of  limitation.  In  Smith  v.  Shau\^  10  B.  &,  C.  277,  Bayley,  J.  observed  that  it  was  not  necessary  to  go  to  the 
length  of  Sellick  v.  Smith,^  2  C.  &  P.  284,  nor  to  say  whether  a  mere  nonfeasance  would  be  an  act  done  within 
the  meaning  of  such  words;  a  point  much  doubted  in  the  case  of  Blakemore  v.  Glamorganshire  Canal  Com. 
In  Smith  v.  Shaw,  above  cited,  the  giving  of  directions  by  a  dock-master  as  to  the  transporting  a  vessel  into 
dock,  was  held  to  be  a  thing  done.  In  Sellick  v.  Smith,  it  was  held  (at  nisi  prius,  and  afterwards  by  the 
Court  of  Common  Pleas,)  that  a  refusal  by  a  Dock  Company  to  deliver  up  wines,  was  within  the  terms  of  a 
similar  clause.  In  an  action  by  a  reversioner  against  a  surveyor  of  the  highways,  for  building  a  wall  on  the 
plaintiff's  close,  and  separating  a  portion  which  was  thrown  into  the  road,  the  digging  of  the  soil  and  creeling 
the  wall  had  been  done  more  than  three  months  before  the  action  brought,  but  the  vvall  had  been  subse- 
quently, and  within  that  period,  raised  higher;  it  was  held  that  the  action  was  too  late.  Wadsworth  v.  Harley,"! 
1  B.  &  Ad.  391.  Where  the  wall  had  been  commenced  more  than  three  months  before  the  action  brought,  but 
not  completed  until  within  that  period,  held  that  the  plaintiff  was  entitled  to  recover  for  any  part  of  the  trespass 
within  this  time;or  if  there  had  been  any  encroachment,  might  bring  ejectment.  Trotter  v.  Simpson,^  5  C.  &  P. 
51.  Action  against  commissioners  under  a  loc[il  Act  requiring  the  action  to  be  bronglit  within  six  months  alter 
the  matter  or  thing  done,  the  grievance  alleged  was  an  injury  to  the  plaintiff^s  house  in  digging  a  sewer, 
whereby  the  foundation  sank  and  the  walls  were  cracked,  and  tiie  plaintiff  was  disturbed  in  the  enjuyment 
and  customers  prevented  from  having  access  to  the  house;  held  that  the  action  not  being  brought  within  six 
months  after  the  digging  the  sewer  which  occasioned  the  crack  in  the  wall,  the  action  could  not  be  sup- 


any  authority,  and  thereupon  the  guardians  were  compelled  upon  their  covenants  to  refund  the  money  paid  by 
the  purchasers,  it  was  held,  that  the  guardians  hid  a  right  of  action  against  the  spendthrift's  administratrix 
for  the  amount  refunded,  as  for  so  much  paid  by  them  for  him  upon  a  consideration  which  had  failed;  that 
this  right  did  not  accrue  until  the  sales  were  avoided,  and  the  money  refunded,  so  that  the  statute  of  limita- 
tions began  to  run  from  that  time,  and  not  from  the  time  of  settling  their  guardiansJiip  accounts.  Shearman 
V.  Akins,  4  Pick.  283.] 
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*Snch  a  limitation  does  not,  it  seems,  extend  to  an  action  for  money  had 
and  received  (s). 

In  trover  the  statute  runs  from  the  conversion,  though  it  were  not  known 
to  the  plaintiff,  provided  no  means  have  been  used  to  conceal  it  (^).  The 
plaintiti''s  want  of  knowledge  makes  no  difference  (?<). 

In  an  action  o{  assumpsit  the  statute  runs  from  the  time  of  the  breach 
of  promise  [x).     On  a  promise  to  indemnify,  from  the  time  of  damnifica- 
tion (y). 
Non  as-  Where  the  cause  of  action  and  promise  are  contemporary,  as  in  cases  of 

sumpsit,  ^indebitatus  assu?npsit,  the  plea  of  non  assumpsit  infra  sex  annos  is 
*661  pi'opGr;  ^^^^  where  the  cause  of  action  arises  subsequently  to  the  promise, 
as  in  cases  of  executory  contracts,  the  plea  of  no7i  accrevit  infra  sex  annos 
is  the  proper  plea;  for  although  the  promise  was  not  made  within  the  limit, 
the  cause  of  action  accrued  within  the  time,  which  is  sufficient  to  save  the 
statute  [z). 

Where  goods  are  sold  on  an  agreement  for  a  fixed  credit,  the  statute  runs 
from  the  expiration  of  the  time  of  credit  («). 

Whore  money  lent  is  the  consideration  for  a  bill  of  exchange,  payable 
on  a  future  day,  or  for  a  promise  of  repayment  at  a  future  day,  the  latter 
is  the  day  from  which  the  limitation  is  to  be  reckoned  {b).  And  where  a 
note  is  payable  at  a  specified  time  after  sight,  the  statute  does  not  begin  to 
operate  till  that  time  has  expired  after  presentment  of  the  note  (c)  (I). 

Where  a  note  is  payable  on  demand,  the  statute  runs  from  the  date  {d). 

y 

ported;  the  continuance  of  the  crack  was  not  a  continuing'  darnajje  nor  repetition  of  the  injury.  And  that  the 
notice  of  action  and  declaration  not  alleging  the  keeping  up  the  shores  as  a  distinct  ground  of  injury,  the 
action  could  not  be  sustained  in  that  respect  although  continued  up  to  within  the  time  limited  for  the  action. 
Lloyd  V.  Wigwy,^  6  Bing.  489. 

(s)    Umphilby  v.  Maclean,  1  B.  &  A.  47. 

(i)  Granger  v.  George,^  5  B.  &,  C.  149.  The  defendant  had  delivered  up,  on  the  10th  November  1808, 
to  the  plaintiff's  assignees,  the  box  of  papers,  &c.  for  which  the  action  was  brought;  held,  that  not  having 
had  them  in  his  possession  within  that  period,  there  could  have  been  no  conversion,  and  that  the  plea  of  tiie 
Statute  of  Limitations  was  a  b  ir,  and  that  the  want  of  knowledge  in  the  plaintiff  made  no  difference.  It 
appearing  also  that  the  plaintiff's  writ  was  returnable  on  the  29th  November,  although  filed  generally  as  of 
Michaelmas  term;  held,  that  the  Court  was  bound  to  consider  the  bill  as  exhibited  on  that  day. 

(«)   lb.  and  Short  v.  Mncarthy?  3  B.  &  A.  62fi.     Brown  v.  Howard,*  2  B.  &  B.  73. 

(ar)  Brown  v.  Howard,*  2  B.  &  B.  73.  Short  v.  Macarihy,^  3  B.  &  A.  626.  Battley  v.  Falkner,^  3  B. 
&  A.  288.  Wheally  v.  Williams,  1  M.  &  W.  533.  Wittersheim  v.  Countess  of  Carlisle,  1  H.  B.  631. 
Howell  V.   Young,^  5  B-  &.  C.  259,  supra. 

(y)  Huntley  v.  Sanderson,  1  C.  &  M.  467. 

(z)  See  1  Saund.  33,  n.  2.;  283,  n.  2.  2  Saund.  63,  c.  n.  6.  Gould  v.  Johnson,  2  Lord  Ray.  838.  Salk. 
422.  Buckler  v.  Moor,  1  Vent.  191.  [Banks  v.  Coyle,  2  Marsh,  Ken,  R.  562.]  Debt  for  goods  sold  and 
delivered,  plea  actio  non  accrevit  infra  sex  annos;  evidence  of  goods  delivered  beyond  the  six  years,  but  of 
an  acknowledgement  within  the  six  years.  Bayley,  J.  held  that  this  did  not  take  the  case  out  of  the 
statute,  but  that  the  plaintiff  was  entitled  to  recover  on  the  count  on  an  account  stated.     York  Sp.  Ass.  1827. 

(a)  Goods  were  sold  at  six  months'  credit,  payment  to  be  then  made  by  a  bill  at  two  or  three  months,  at 
the  purchaser's  opiion.  Held,  Parke,  J.  dubitantc,  that  this  was  in  effect  a  nine  months'  credit,  and  conse- 
quently th.it  an  action  for  goods  sold  and  delivered,  eommt^nced  within  six  years  from  the  end  of  the  nine 
months,  was  in  lime  to  save  the  Statute  of  Limitations.     Helps  Sf  another  v.  Winterbottom,''  2  B.  &  Ad.  431. 

(b)  Wintersheim  v.  Countess  of  Carlisle,  1  H.  B.  631;  which  was  an  action  by  the  payee  against  the 
drawer  of  a  bill  of  exchange,  to  secure  a  sum  lent  by  the  payee  to  the  drawer;  and  it  was  held  that  the 
statute  began  to  operate,  not  from  the  loan,  but  from  the  time  when  the  bill  became  due.  And  see  Lord 
Holt's  dictuv},  3  Bac.  Ab.  602. 

{c)Holines  v.  Kerrison,  2  Taunt.  .323,     Savage  v,  Aldren,^  2  Starkie's  C.  312. 

{d)  Norton  v.  Ellams,  2  M.  (t  W,  461,  Christie  v,  Fonsick,  Sel.  N.  P.  121.  But  see  Sel.  N,  P,  344,  7th 
edit, 

(1)  [Nor  against  a  parol  guarantee  of  the  sufficiency  of  a  mortgage,  given  to  secure  a  bond  payable  by 
instalments,  until  six  years  after  the  last  instalment  has  become  due,  Overton  v.  Tracy,  14  Serg.  &  R. 
311.] 

lEng.  Com.  Law  Reps,  xlx.  145,    ^jd.  xi.  185.    s/^.  v.  403.    'ild.  vi.  25.    6/rf.  v.  288,    ^Id.  xi,  219, 

Ud.  xxii,  116,    »Id.  iii,  329, 
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Where  a  note  is  payable  at  so  many  njonths  after  demand,  the  statute 
runs  from  the  demand  and  not  from  the  date  (e)  (A). 

Where  the  cause  of  action  does  not  arise  until  request  made,  the  statute 
runs  from  the  time  of  the  request  (/). 

A  factor  impUedly  contracts  to  account  for  such  goods  consigned  to  him 
for  sale  as  he  has  sold,  to  pay  over  the  proceeds,  and  to  deliver  the  residue 
unsold  on  demand.  An  action  for  not  accounting  does  not  lie  until  a  de- 
mand be  made,  and  from  that  time  the  statute  runs  (g).  But  in  such  cases, 
after  a  reasonable  time  has  elapsed,  the  jury  may  presume  that  the  con- 
signor has  made  a  demand,  and  that  the  factor  has  accounted  (A). 

Where  a  special  damage  has  resulted  from  a  breach  of  contract,  the  limit- 
ation is  to  be  computed  from  the  time  (/)  of  the  breach  of  contract,  and  not 
of  the  special  damage. 

*0n  an  agreement  to  indemnify  the  plaintift'  against  a  distress,  and  all     *662 
costs  of  action  by  replevying,  the  statute  runs  from  the  time  of  payment, 
not  from  the  time  of  the  delivery  of  the  bill  of  costs  (k). 

Where  six  years  had  elapsed  since  the  committing  of  a  trespass  by  cut- 
tins:  down  trees,  it  was  held  that  an  action  could  not  be  maintained  lor  the 
produce  of  the  sale  of  th.e  trees  within  the  six  years  (/). 

Where  the  defendant  had  once  been  tenant  to  the  plaintiff,  and  no  notice 
to  quit  had  been  given,  but  the  defendant  had  not  occupied,  paid  rent,  or 
done  any  act  within  the  last  six  years  from  which  a  tenancy  could  be  in- 
ferred, it  was  held  that  the  Statute  of  Limitations  was  a  good  defence  (m). 

A  debt  is  barred  by  the  statute,  although  a  warrant  of  attorney  be  given 
as  a  collateral  security  (n). 

Upon  issue  taken  upon  the  replication  of  a  promise  within  six  years,  the 

(e)  Thorpe  v,  Booth,^  1  Ry.  &  M.  C.  388.  Thorpe  v.  Coombe^  8  D.  &  Ry.  347.  Per  Ld.  Hardwicke,  1 
Ves.  344.  Christie  v.  Fonsick,  Set.  N.  P.  137,  344,  7tli  ed.;  see  Harris  v.  Ferrand,  Hardr.  36.  Buckler  v. 
Moor,  1  Mod.  89.  15  Vin.  Ab.  tit.  Limitations,  pi.  14.  A  bill  payable  to  one  who  dies  intestate,  being 
accepted  after  his  death,  the  statute  runs  from  the  date  of  the  letters  of  administration;  for  till  then  there  is 
no  cause  of  action  in  any  one.  Murray  v.  East  India  Cofi  5  B  &  A.  204.  Pratt  v.  Swaine,'^  8  B.  &  C. 
285.  See  Stamford's  Case,  Cro.  J.  81;  Cary  v.  Stephenson,  Salk.  421;  and  a  special  replication  is  unneces- 
sary. 55  B.  &  A.  204.  To  a  declaration  on  a  debt  to  the  bankrupt,  and  promise  to  his  assignee,  a  plea  that 
the  action  did  not  accrue  to  the  bankrupt  within  six  years,  held  bad,  for  it  excludes  the  plaintiff  from  proof 
of  a  promise  to  himself.     Skinner  v.  Rebow,  Str.  919. 

(/ )  Gould  V.  Johnson,  2  Salk.  422.  (g)  Topham  v.  Braddick,  1  Taunt.  572. 

(A)  Ibid.;  and  fourteen  years  was  held  to  be  a  reasonable  time. 

(i)  Battley  v.  Faulkner,^  3  B.  &  A.  290,  where  the  damage  was,  the  being-  obliged  by  a  suit  in  Scotland  to 
pay  damages  to  a  vendee  on  the  resale  to  him  of  goods  originally  sold  by  the  defendant  to  the  plaintiff.  So 
in  Short  vt  McCarthy,''  3  B.  &  A.  G26.  {And  Howell  v.  Young «  2  Carr.  &  Payne,  238.}  But  a  plea  to  an 
action  for  deceitfully  delivering  goods  to  the  plaintiff,  as  the  proper  goods  of  the  defendants,  by  means  of 
which  they  were  subsequently  damnified,  that  the  defendants  were  not  guilty  within  six  years,  was  held  to 
be  bad  on  special  demurrer.  Dyster  v.  Battye,^  3  B.  &  A.  448.  And  see  Ld.  EUenborough's  observations 
in  M'Fadzen  v.  Olivant,  6  East,  387. 

{k)  Collinge  v.  Heywood,  10  Ad.  &  Ell.  633;  1  P.  &  D.  502. 

(/;  Hughes  v.  Thomas,  13  East,  474.  The  case  was  decided  on  the  ground,  that  if  a  tenant  for  life  levy  a 
fine,  and  thus  acquire  a  base  fee,  and  cut  down  timber  before  ihe  entry  of  the  reversioner  and  owner  of  the 
inheritance,  to  avoid  the  fine  and  base  fee,  the  reversioner  cannot  recover  the  value,  the  entry  having  no  rela- 
tion during  the  continuance  of  the  base  fee.  And  see  Berrington  v.  Parkhurst,  13  East,  489;  and  Doe  d. 
Compere  v.  Hicks,  7  T.  R.  433. 

(m)  Leigh  Sf  Wife  v.  Thornton,  1  B.  &  A.  625.         (n)  Clarke  v.  Figes,^o  2  Starkie's  C.  234. 

(A)  (The  statute  begins  to  run  against  a  note  payable  on  demand  from  the  day  of  its  date;  but  not  so  as 
to  a  note  payable  at  a  given  day  after  demand;  in  the  latter  case  it  commences  running  only  from  the  time 
of  the  demand.  Wiseman  v.  The  Mohawk  Ins.  Co.  13  Wend.  267.  So  where  an  action  will  not  lie  without 
a  previous  demand.  Little  v.  Blunt,  9  Pick.  488.  See  also,  Larason  v.  Lambert,  7  Halsled,  247.  And 
there  is  no  difference  between  a  note  payable  "  when  demanded"  and  one  payable  on  demand;  in  both  cases 
the  statute  of  limitations  begins  to  run  from  the  date  of  the  note.     Kingsbury  \.  Butler,  4  Vermont  R.  458.) 

>Entr.  Com.  Law  Reps.  xxi.  468.    ^Id.  xvi.  344.    Hd.  vii.  66.    *Id.  xv.  219.    Hd.  vi.  66.    ('Id.  v.  288. 
Ud.  v.  304.    Hd.  xii.  107.    ^Id.  v,  344.    10/d.  iii.  330. 
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Replication  plaintiff  may  give  in  evidence,  not  only  an  express  promise  witliin  six 
of  a  pro-  years  (o),  to  pay  the  debt,  but  even  an  acknowledgement  that  the  debt  still 
mise  with-  subsists,  for  tlie  admission  is  evidence  of  a  Jieiv  promise  io  pay  the  debt  (jo); 


in  SIX 


years.  o""  ^'^s  '^^'^^  implies  an  assumpsit,  or  creates  a  new  debt  {q)\  or  the  acknow- 
ledgement rebuts  the  presumption  raised  by  the  statute,  that  the  debt  has 
been  paid  (r).  But  great  mischief  and  inconvenience  have  resulted  from 
permitting  the  salutary  provisions  of  the  statute  to  be  defeated  by  mere 
oral  acknowledgements;  a  practice  by  which  the  statute  itself  was  nearly  in 
effect  defeated,  and  probably  more  encouragement  was  given  to  vexatious 
litigation  and  perjury  than  if  it  had  been  altogether  repealed  {s).     These 

(o)  A  promise  made  afier  the  action  broualit,  is,  it  seems,  sufficient.  Yea  v.  Foursaier,  2  Burr.  1099; 
secus,  in  the  case  of  an  infanl,  T/iorntoii  v.  lUingworth,  K.  B.  sitt.  in  Banc,  after  Easter  T.  1824.  Or  ia 
any  case  where  tlie  promise  creates  an  entirely  new  debt.     Per  Bayley,  J.,  Holt  v.  Brien,^  4  B.  &  A.  252. 

(p)  So  considered  in  Hyeling  v.  Hastings,  Ld.  Raym.  422.  And  by  Ld.  Ellenborou^h,  in  Hurst  v.  Parker, 
1  B.  &  A.  9.S,  and  P.  C.  in  Ward  v.  Hunter  2  Q  Taunt.  210;  and  Pittam  v.  Foster,'^  1  B.  «&,  C.  248.  And  see 
Boydell  V.  Diummond,  2  Camp.  162.  Gibbons  v.  M'Cashind,  1  B.  &  A.  690.  The  law,  where  there  is  a 
sufficient  consideration,  presumes  a  promise  in  fact,  but  the  plaintiff  may  rely  on  any  promise  actually  made, 
though  long  after  tlie  executed  consideration;  and  a  mere  admission  is  evidence  of  such  a  promise  on  the 
account  stated.     See  2  H.  B.  563;  and  Tanner  v.  Smart,*  6  B.  &  C.  603. 

(q)  See  the  observations  of  Ld.  Ellenborough  in  Bryan  v.  Horseman,  4  East,  599.  It  is  not  necessary 
that  the  acknowledgement  should  be  made  to  the  plainlitF.  Halliday  v.  Ward,  3  Camp.  32.  Mountstephen 
V.  Brooke,^  3  B.&,  A,  141.     Peters  v.  Brown,  4  Esp.  C.  46. 

(r)  The  St;itule  of  Limitations  (it  has  been  said)  proceeds  on  a  presumption  that  wliere  a  debt  is  really 
due,  a  party  is  not  likely  to  suffer  six  years  to  elapse  without  procuring  an  acknowledgement  of  it.  Row- 
croft  V.  Lomas,  4  M.  &  S.  457.  See  the  observations  of  Buyley,  J.  Ibid.  461;  and  of  Lord  Ellenborough, 
in  Thompson  v.  Osborne,^  2  Starkie's  C.  98.     But  now  see  Tanner  v.  Smart,  infra,  667. 

(s)  It  is  impossible  to  read  the  conflicting  cases  upon  this  subject  without  regretting  that  the  Courts  have 
ever  departed  from  the  plain  letter  of  this  wholesome  statute.  [Cowan  v.  Magauran,  WdW.  Rep.  66.]  {Lord 
V.  Shaler,  3  Conn.  R.  131}  The  following  acknowledgements  have  been  held  to  be  sufficient:  "I  do  not 
consider  myself  as  owing  Mr.  B.  a  farthing,  it  being  more  than  six  years  since  I  contracted;  I  have  had 
the  wheat,  I  acknowledge,  and  I  have  paid  some  part  of  if,  and  26/.  still  remains  due."  There  the  Court 
thought  themselves  bound  by  the  long  train  of  previous  decisions  to  hold  that  the  acknowledgement  was 
sufficient.  Bryan  v.  Horseman,  4  East,  599,  and  see  Rucker  v.  Hannay,  Ibid.  604.  Coltman  v.  Marsh,  3 
Taunt.  380.  Leriper  v.  Tutton,  16  East,  420.  Clarke  v.  Bradshuw,  3  Esp.  C.  157;  but  see  Bicknell  v,  Kep. 
pell,  1  N.  R.  20,  infra.  So  where  the  defendant  s.iid,  "Prove  your  debt,  and  I  will  pay  you."  [^Seaward 
V.  Lord,  1  Greenleaf,  163.]  Or,  "I  am  ready  to  account;  but  nothing  is  due;''  and  even  slighter  acknow- 
ledgements than  these  have  been  held  to  be  sufficient  to  take  the  case  out  of  the  statute.  Per  Ld.  Mansfield,  C. 
J.  in  Truemnn  v.  Fenlon,  Cuwp.  544. — So  where  the  defendant  meeting  the  plaintiff,  said,  "What  an  extra- 
vagant bill  you  have  sent  me,"  per  Ld.  Kenyon,  Lawrence  v.  Worrall,  Peake's  C.  93,  it  was  held  to  be  an 
acknowledgement  that  some  money  was  due.  So  where  the  debtor  referred  his  creditor  to  his  trustee 
{Baillie  v.  Lord  Inchiquin,  1  Esp.  C.  435).  So  where  in  an  action  on  a  promissory  note,  and  no  other  debt 
apfiearing,  the  defendant  wrote  as  follows,  "  Business  calls  me  to  L.;  should  I  be  fortunate  in  my  adventures 
you  may  depend  on  seeing  me  in  B.  in  less  than  three  weeks;  otherwise,  I  must  arrange  matters  with  you 
as  circumstances  will  permit."  Frost  v.  Bengough,i  I  Bing.  266;  and  see  CoUedge  v.  Horne,^  3  Bing.  119. 
So  where  a  surety  on  a  protnissory  note,  on  a  demand  within  six  years,  said,  "You  knew  I  had  not  any  of 
the  money  myself,  but  I  am  willing  to  pay  half  of  it,"  (B.  N.  P.  149;  2  Burr.  1099);  there  the  acknow- 
ledgement was  made  after  the  commencement  of  the  action.  So,  although  in  making  the  admission,  the 
defendant  denied  his  liiibility  in  point  of  law.  As  where  being  sued  as  acceptor  of  a  bill  of  exchange,  he 
acknowledged  his  acceptance,  and  that  he  had  been  liable,  but  denied  his  liability  then,  because  it  was  out 
of  date,  it  was  held  to  be  sufficient  to  take  the  case  out  of  the  statute.  {Leaper  v.  Talton,  16  East,  420.) 
So  where  the  defendant  said  thiit  the  plaintiff  had  paid  money  for  him  twelve  years  ago,  but  that  he  had 
since  become  a  bankrupt,  and  been  discharged,  as  well  by  law  as  from  the  length  of  time  since  the  debt 
accrued,  Ld.  Kenyon  is  s:iid  to  have  held,  that  it  was  sufficient  to  take  the  case  out  of  the  statute.  Clarke 
V.  Bradshaw,  3  Esp.  C.  155;  qu.  tarn.  S^-  vid.  Owen  v.  Woolley,  B.  N.  P.  148.  So  where  the  defendant  said, 
"If  others  pay,  I  will  piy."  {Lowet/i  v.  Fothergill,  4  Camp.  184.)  So  where  the  defendant,  on  a  demand 
being  made  for  seamen's  wages,  for  services  which  took  place  during  a  Russian  embargo,  said,  "I  will  not 
pay,  there  arc  none  p;iid;  and  I  do  not  mean  to  pay  unless  obliged;  you  may  go  and  try;"  for  there  was 
proof  of  the  service,  and  an  acknowledgement  by  the  defendant  that  it  had  not  been  paid  for.  {Dowthwaite 
V.  Tibhut,  5  M.  &.  S.  75).  So  where  the  defcndimt  said,  "If  you  had  presented  the  protest  it  would  have 
benn  paid,"  no  protest  being  necessary.  De  la  Torre  v.  Barclay,^  1  Starkie's  C.  7. — In  ordinary  cases  an 
acknowledgement  by  the  wife  will  not  be  evidence  against  the  husbimd.  In  an  action  against  A,  and  his 
wife,  on  a  note  made  by  the  wife  and  C.  before  her  marriage,  it  was  held  that  the  acknowledgement  of  the 
wife  after  marriage  was  not  sufficient  to  take  the  case  out  of  the  statute.     Pittam  v.  Foster,'°  1  B.  &  C.248. 

>Eng.  Com.  Law  Reps.  vi.  418.    2/d.  i.  359.    s/rf.  viii.  67.    *Id.  :<\\\.  313.    s/rf.  v.  245.    s/rf.  iii.  264. 
■^Id.  viii.  316.     ^Id.  xi.  59.    9/rf.  ii.  270.    lo/d.  viii.  67. 
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*evils  have  been  in  a  great  measure  corrected  by  two  measures,  the  one 
legislative,  the  other  Judicial. 

But  an  acknowledojement  by  a  wife  will  be  sufficient  (1),  if  she  has  been  entrusted  with  the  management  of 
the  business  out  of  which  the  debt  arises.  {PalelJwrp  v.  Furnisfi,  2  Esp.  C.  511,  n.  cor.  Lord  Mansfield,  2 
Freem.  178;  Anderson  v.  Sanderson,^  2  Starkie's  C.  204,  cor.  Richards,  C.  B.,  York,  1817.  Supra,  tit.  Ad- 
MISSIONS.)  So  in  general  as  to  an  acknowledgement  by  an  agent  {Burt  v.  Palmer,  5  Esp.  C.  145.  Supra, 
tit.  Agent.)  So  a  conditional  promise  to  pay  by  instalments,  if  time  should  be  given,  has  been  held  to  take 
the  case  out  of  the  statute  {Thotnpson  v.  Osborne,^  2  Starkie's  C.  98);  but  in  the  previous  case  of  Davis  v. 
Smith,  4  Esp.  C.  36,  it  was  held  by  Lord  Kenyon  that  it  was  not  enougli  to  prove  a  promise  to  pay  when 
the  party  should  be  able,  without  proving  that  he  was  able  at  tlie  time  of  the  action.  [S.  P.  Rubbins  v.  Otis, 
1  Pick.  .368.  Rpnd  v.  Wilkinson,  Circuit  Court,  2  Browne's  Rep.  App.  16.]  And  it  is  otherwise  where  the 
defendant,  admitting  the  receipt  of  the  money,  denies  the  debt  in  fact;  as  where  the  dcfendcnt,  acknow- 
ledging tlie  receipt  of  money,  claims  it  as  a  gift  {Owen  v.  WooUey,  B.  N.  P.  148).  So  if  the  defendant, 
insisting  on  tlie  statute,  deny  the  debt,  as  where  he  said,  "I  owe  you  not  a  farthing,  it  is  six  years  since," 
this  is  not  evidence  to  be  left  to  a  jury  {Coltinan  v.  Marsh,  3  Taunt.  380).  See  also  Hellings  v.  Shaw,  1 
Moore,  340;  where  the  plaintiff,  in  an  action  on  a  promissory  note,  proved  that  within  the  six  years  he 
showed  the  note  to  the  defendant,  who  said,  "  You  owe  me  more  money;  I  have  a  set-off  against  it;"  no 
set-off  having  been  pleaded,  it  was  held  by  Bayley  and  Holroyd,  Justices,  Best,  J.  dissenliente,  that  this  was 
not  a  sufficient  acknowledgement  to  take  the  case  out  of  -the  statute  {Swan  v.  Sewell,  2  B.  &  A.  759).  [See 
White  v.  Potter,  Coon.  R.  157.]  [Bangs  v.  Heall,  2  Pick.  R.  368.]  Where  the  defendant  said,  "  I  have  paid 
the  debt,  and  will  send  a  copy  of  the  receipt,"  his  omission  to  do  so  was  held  to  be  sufficient  to  go  to  a  jury; 
Holt's  C.  381,3  per  Gibbs,  C.  J.  But  see  Birk  v.  Guy,  4  Esp.  C.  184,  where  the  defendant  said,  "  I  have 
paid  the  debt  and  will  send  a  copy  of  the  receipt;"  and  Lord  Ellenborough  held  that  it  was  not  sufficient. 
So  where  the  defendant  stated,  "I  shall  be  able  to  satisfy  him  (the  plaintiff)  respecting  the  misunderstand- 
ing which  has  occurred  between  us,"  {Craig  v.  Cox,  Holt's  C.  380.3  gee  also  Ward  v.  Hunter,  6  Taunt. 
210).  But  where  the  acknowledgement  was,  that  he  would  satisfy  the  plaintiff,  for  he  could  show  his 
receipt,  it  was  held  that  he  was  bound  to  produce  it;  and  that  in  case  lie  did  not,  there  was  at  all  events  suf- 
ficient evidence  to  go  to  a  jury.  Anon.  Holt's  C.  381.  Where  the  defendant,  at  the  time  when  he  admits 
the  debt,  insists  that  it  has  been  discharged  by  a  written  instrument,  the  whole  declaration  must  be  taken 
together  {Partington  v.  Butcher,  6  Esp.  C.  66.  Mansfield,  C.  J.  1806);  and  Earl  of  Montague  v.  Lord  Pres- 
ton, 2  Vent.  170;  and  Bermon  v.  Woodbridge,  Doug.  751.  But  it  was  held  that  if  it  appeared  that  the  in- 
strument referred  to  did  not  amount  to  a  discharge,  it  was  a  sufficient  acknowledgement.  (lb.)  Where  an 
accountable  receipt  for  the  payment  of  money  was  shown  to  the  defendant,  the  latter  admitted  his  signa- 
ture, but  added,  that  he  never  would  pay  it;  that  it  was  out  of  date,  and  that  no  law  should  make  him  pay 
it;  it  was  held  to  be  insufficient  to  charge  the  defendant,  since  there  was  no  acknowledgement,  but  the  con- 
trary, that  the  debt  ever  existed.     Rowcroft  v.  Lomas,  4  M.  «&  S.  457  (1).     The  defendant  alleged  that  the 

(1)  [In  Clementson  v.  Williams,  8  Cranch,  72,  Marshall,  C.  J.  says,  it  is  not  sufficient  to  take  a  case  out 
of  the  statute,  that  the  claim  should  be  proved,  or  acknowledged  to  have  been  originally  just;  the  acknow- 
ledgement must  go  to  the  fact  that  it  is  still  due.  Hence  in  that  case,  where  the  statute  was  pleaded  to  an 
action  against  two  partners,  evidence  that  the  account  was  presented  to  one  of  them,  who  stated  that  it  was 
due,  and  that  he  supposed  it  had  been  paid  by  the  other  partner,  but  that  he  had  not  paid  it  himself,  and  did 
not  know  of  its  being  paid,  was  held  insufficient  to  take  the  case  out  of  the  statute.  |And  the  rule  has  been 
since  confirmed  in  the  case  of  Wetzell  v.  Buzzard,  11  Wheat.  Rep.  309,  and  recognized  in  a  very  elaborate 
opinion,  by  the  Supreme  Court  of  Massachusetts,  Bangs  v.  Hall,  2  Pick.  368.} 

In  Brown  v.  Campbell,  1  Serg.  &,  R.  176,  Tilghman,  C.  J.  says,  "I  can  never  agree  tiiat  a  letter,  which 
denies  that  the  defendant  was  ever  liable  to  the  plaintiff's  demand,  will  avoid  the  act  of  limitations,  merely 
because  it  is  not  denied  that  payment  has  not  been  made" — and  a  letter  from  the  defendant,  denying  respon- 
sibility, but  referring  to  a  third  person  whom  he  represented  as  liable,  and  offering  to  assist  the  plaintiff  with 
evidence,  was  held  not  to  amount  to  an  acknowledgement  from  which  the  jury  might  infer  a  promise. 

In  Fries  v.  Boisselet,  9  Serg.  &  R.  128,  where  the  defendant,  on  being  arrested  on  a  note,  said  he  owed 
the  plaintiff  the  money  and  intended  to  have  paid  him,  but  that  as  he  had  taken  ungentlemanly  steps  to  get 
it,  he  would  keep  him  out  of  it  as  long  as  he  could;  was  held  that  this  was  not  sufficient  to  take  the  case 
out  of  the  statute.  The  defendant's  words  altogether  were  held  to  amount  to  this — that  he  would  not  pay 
until  compelled  by  law — which  was  wholly  inconsistent  wilh  a  promise  to  pay.  In  the  same  case  is  cited, 
with  approbation  by  the  Court,  Murray  v.  Titly,  tried  before  Tilghman,  C.  J.  at  Nisi  Prius  181 1,  where  the 
defendant,  after  the  lapse  of  six  years,  on  payment  of  a  note  being  demanded  of  him,  answered  "that  if  the 
note  had  been  presented  to  him  in  time,  he  would  have  paid  it,  but  that  he  knew  the  statute  of  limitations 
would  now  bar  the  claim,  and  he  would  not  pay  it" — and  the  Chief  Justice  charged  the  jury  that  it  was 
contrary  to  common  sense  to  call  this  a  promise  to  pay;  and  they  found  a  verdict  for  the  defendant.  {And 
see  Bailey  v.  Bailey,  14  Serg.  &  R.  195,  and  the  cases  there  cited.} 

In  Sands  v.  Gelston,  12  Johns.  511;  Danforth  v.  Culver,  11  Johns.  146;  Lawrence  v.  Hopkins,  13  Johns. 
288;  Guier  v.  Pearce,  2  Browne's  Rep.  35;  and  Stanton  v.  Stanton,  2  N.  Hamp.  Rep.  4'26,  it  was  held  that 
if  the  acknowledgement  is  qualified  in  a  way  to  repel  the  presumption  of  a  promise  to  pay,  it  is  not  evi- 
dence sufficient  to  revive  the  debt,  and  take  it  out  of  the  statute.     The  same  doctrine  is  asserted  by  Yeates, 
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»664  LIMITATIONS: 


*By  the  former,  a  inere  oral  acknowledgement  is  sufficient  to  revive  a 

plaintiff's  bill  had  been  paid  to  Long,  a  deceased  partner  of  the  pbiintiff,  by  the  latter  retaining  the  amount 
out  of  a  floating  balance  which  had  been  in  iiis  hands;  and  evidence  was  adduced  by  the  plaintiff  to  falsify 
this,  by  showing  the  state  of  the  accounts  between  the  defendant  and  Long.  After  a  verdict  for  the  defend- 
ant, the  Court  held,  that  even  admitting,  as  laid  down  by  Gibbs,  C.  J.  in  Hellings  v.  Slww,^  7  Taunt.  G12, 
that  where  a  defendant,  alleging  payment,  designates  the  time  and  mode  so  strictly  that  the  Court  can  say 
it  is  impossible  that  it  should  have  been  discharged  in  any  other  mode,  then  the  plaintiff  is  at  liberty  to  dis- 
prove  that  mode,  yet  that  the  principal  case  did  not  fall  within  the  rule,  as  the  time  and  mode  were  not 
desionatcd  strictly,  and  the  evidence  was  not  sufficient  to  negative  that  time  and  mode.  Beale  v.  Nwd,- 
4  B.~&.  A.  568. — in  the  case  of  Hellings  v.  Sliaw,^  7  Taunt.  608,  the  defendant,  to  a  demand  mode  for 
the  charges  of  executing  an  annuity  deed,  answered,  "  I  thought  I  had  paid  it  at  the  time,  but  I  have 
been  in  so  much  trouble  since,  that  I  really  don't  recollect  it;"  evidence  was  adduced  to  siiow  that  the 
debt  had  not  been  paid  at  the  time;  but  the  Court  held  that  the  acknowledgement  was  insufficient,  as  it 
did  not  sufficiently  put  in  issue  whether  the  debt  had  been  paid  at  the  particular  time.  Gibbs,  C.  J.  in  that 
case,  in  addition  to  the  case  already  cited,  mentioned  others,  in  which  tjje  Courts  have  held  a  defendant 
liable  who  was  discharged  by  the  words  of  the  statute,  viz.  where  he  has  admitted  that  the  debt  is  unpaid, 
but  alleges  that  it  has  been  discharged  by  lapse  of  time;  a  third,  where  the  defendant  challenges  the  plain- 
tiff to  produce  a  particular  proof  of  his  liability,  which  the  plaintiff  does. 

A.  having  by  means  of  misrepresentation  obtained  money  from  B.  and  others,  to  which  he  was  not  en- 
titled, on  application  by  B.  to  have  the  money  returned,  saying  that  he  and  the  other  tenants  had  been 
induced  to  pay  more  than  was  due,  replies,  if  there  be  any  mistake  it  shall  be  rectified;  this  takes  the  case 
out  of  the  statute  as  to  all.  Clarke  v.  Hotigharnfi  2  B.  &  C.  149.  The  defendant,  upon  being  applied  to 
for  the  debt,  replied  that  he  had  a  receipt  in  full,  which  he  would  search  for;  held,  that  whether  true  or  false, 
it  was  clear  he  did  not  intend  to  pay,  and  therefore  that  no  promise  to  pay  could  be  inferred.  Biydges  v. 
Plumptree*  9  D.  &Ry.  746.  The  defendant  being  applied  to  for  some  money  on  account,  said  he  had  not 
got  any;  upon  a  second  application,  the  amount  was  mentioned,  but  he  made  no  answer;  upon  being  re- 
quested  to  help  the  plaintiff  to  5/.,  he  said  he  was  going  to  H.  in  the  course  of  the  week,  and  that  he  would 
help  him  to  51.  if  he  could;  held,  that  even  if  it  were  to  be  taken  to  amount  to  a  promise  or  acknowledgement, 
it  was  merely  a  conditional  one,  and  it  was  therefore  incumbent  on  the  plaintiff  to  show  that  the  defendant 
was  able  to  pay  that  sum.  Gould  v.  Shirley,^  2  Moore  &  P.  581.  Where  a  letter,  relied  on  to  take  the  case 
out  of  the  statute,  imported  no  more  than  offers  on  the  part  of  the  defendant  to  surrender  his  property,  with 
a  view  to  an  arrangement  with  his  creditors,  provided  he  were  allowed  time  to  arrange  his  affairs;  held,  that 
they  amounted  to  no  more  than  a  kind  of  conditional  offer  to  pay,  and  not  a  general  and  unqualified  ac- 
knowledgement, from  which  a  promise  to  pay  was  to  he  implied,  and  not  sufficient  to  take  the  case  out  of 
the  operation  of  the  statute.  Fearn  v.  Lewis,  6  Bing.  359.  A  loiter  of  the  defendant,  stating  it  to  be 
"without  prejudice  of  his  rights,  or  as  to  any  future  right,"  is  only  a  condilional  statement,  and  cannot  be 
read  fcir  the  purpose  of  taking  the  demand  out  of  the  statute.  Cory  v.  Brelton,^  4  C.  &.  P.  462.  But  where 
the  defendant,  after  bankru[)tr.y,  by  letter  acknowledged  an  application  for  the  debt,  and  added,  that  in  a 
few  days  he  should  have  his  banker's  account,  and  would  remit  the  sum  by  draft  on  them;  it  was  held  to  be 
not  a  condilional  gromise,  but  a  sufficient  answer  to  a  plea  of  a  statute  of  limitations,  and  of  the  general 
plea  of  bankruptcy.  Lang  v.  Mackenzie,''  4  C.  &  P.  463.  Where  one  of  the  defendants,  upon  being  called 
on  to  pay  a  debt  due  fronriiim  and  iiis  late  partner,  observed  that  "  it  was  hard  he  should  be  called  upon  to 
pay  when  there  were  io  many  outstanding  debts  due  to  the  concern  uncollected;"  and  upon  a  second  appli- 
cation, desired  that  the  account  might  be  handed  to  W.  who  was  to  '■'settle  the  business;"  it  was  held,  that 
it  was  not  a  conditional  promise,  but  was  properly  left  to  the  jury  to  say,  whether  the  whole  amounted  to  a 
promise  or  not.  Pierce  v.  Brewster,^  12  Moore,  515.  On  a  replication  of  a  promise  within  six  years  to  a 
plea  of  the  statute,  fraud  is  no  answer  to  the  plea.  Ibid.  Where  the  defendant  on  being  arrested  said,  "I 
know  that  I  owe  the  money,  but  the  bill  I  gave  is  on  a  threepenny  receipt  stamp,  and  I  will  never  pay  it," 
the  acknowledgement  was  held  to  be  insufficient.  A'Court  v.  CrossS'  3  Bing.  329.  In  Tulloch  v.  Dimn,^° 
1  Ry.  &  M.  416,  Abbott,  L.  C.  J.  held,  that  in  the  case  of  executors  neither  a  mere  acknowledgement  by  all, 
nor  an  express  promise  by  one,  was  sufficient. 


J.  in  Jones  v.  Moore,  5  Binney,  573,  and  by  the  Court  of  Appeals  in  Kentucky,  Bell  v.  Rowland's  Adm'rs, 
Hardin,  301.  Harrison,  v.  Handley,  1  Bibb.  443.  Ormshy  \.  Letcher,  3  Bibb,  569.  {And  the  Supreme 
Court  of  Maine,  I'erley  v.  Li»Ze,  3  Greenl.  97.}  See  Mr.  Howe's  note  to  the  case  of  Halliday  v.  Ward, 
3  Camp.  32.     Murray  S(  al.  v.  Cosier  S(  al.  20  Johns.  576. 

There  are  many  American  decisions  which  cannot  be  reconciled  with  those  above  cited;  but  the  inclina- 
tion  of  tiie  English  and  American  court  seems  now  to  be,  to  rescue  the  statute  of  limitations  from  former 
constructions  which   have  operated  almost  as  a  repeal  of  its  provisions. 

In  Pennsylvania,  a  debt  barred  by  the  statute  is  not  revived  by  a  clause  in  the  debtor's  will  ordering  nil 
his  j!/s<  debts  to  be  paid.  Smith  v.  Porter,  1  Binney,  209.  Sccus,  in  North  Carolina,  Anon.  1  Hayw.  243. 
A  devise  of  real  or  a  bequest  of  personal  property,  for  the  payment  of  his  dcbis,  generally,  does  not  revive 
a  debt  barred  by  the  stalute.  Roosevelt  v.  Marks,  6  Johns.  Ch.  Rep.  293.  Walker  v.  Campbell,  1  Hawks, 
304.  Campbell  v.  Sullivan,  Hardin,  17.  Nor  will  a  provision  in  a  will  for  the  payment  of  debts  generally, 
if  no  trust  is  created.  Brown  v.  Griffiths,  6  Munf.  450.  See  also  Chandler's  Ez'rs  v.  Neale's  ExWs,  2  Hen. 
&  Mun.  124.] 
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*debt  (t);  by  the  latter  an  acknowledgement  is  insufficient,  unless  a  neiv 
promise  to  pay  ihe  debt  be  expressly  made  or  can  be  clearly  inferred. 

(<)  The  Stat.  9  G.  4,  c.  14,  s.  1,  enacts,  that  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple 
contract,  no  acknowledgement*  or  promise  by  words  onlyt  shall  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  tjie  said  enactments  or  any  of  them, 
or  to  deprive  any  party  of  tlie  benefit  thereof,  unless  such  acknowledgement  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing;}  to  be  signed  by  the  party  chargeable  thereby ,§  and  that  where  there  shall  be 
two  or  more  contractors,  or  executors,  or  administrators  of  any  contractor,  no  such  joint  contractor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  said  enactments,  or  any  of  them,  so  as  to  be  chargeable  in  re- 

*  The  statute  makes  no  alteration  in  the  form  of  the  acknowledgement,  or  as  to  the  party  to  whom  it  13 
made.  Huydon  v.  Williams,'^  7  Bing.  163;  4  M.  &  P.  818.  But  although  the  acknowledgement  be  in  writ- 
ing, it  must,  in  order  to  lake  the  case  out  of  tiie  statute,  be  such  as  will  raise  the  implication  of  a  promise  to 
pay.  Brigstocke  v.  Smith,  I  C.  &,  M.  483.  A  mere  statement  of  an  antecedent  debt  by  parol  without  any 
new  contract  or  consideration  is  not  sufficient.  Jones  v.  Ryder,  4  M.  &,  W.  3^.  But  in  the  case  of  Smith  v. 
Forty,^  4  C.  &  P.  126,  Vaughan,  B.  is  reported  to  have  held,  where  tiie  agents  of  the  plaintiff  (an  admi- 
nistrator) and  tlie  defendant  had  gone  over  the  accounts  within  six  years,  and  struck  a  balance  whicli  the  de- 
fendant promised  orally  to  pay,  the  plaintiff  had  a  good  cause  of  action  on  the  account  stated,  and  tiiat  the 
statute  was  not  applicable,  as  the  plaintiff  proceeded  for  a  new  debt, 

t  The  Stat  excludes  oral  evidence  of  an  acknowledgement  made  previous  to  the  day  when  the  stat.  began 
to  operate.  Towlar  v.  Chnttertonfl^  Bing.  258.  The  same  point  h:id  been  previously  ruled  by  Ld.  Tenter- 
den  and  by  Hullock,  B.  at  Nisi  Prius.  See  Ansell  v.  Ansell,*  3  C.  &  P.  563.  An  oral  acknowledgement  by 
the  defendant  that  he  has  paid  money  on  ac  ountof  the  debt,  is  insuflicienl.  Willis  v.  Newham,  1  Lloyd  Si, 
W.  197;  3  Y.  &  J.  518.  But  if  Ihn  fact  of  payment  can  be  proved  by  independent  evidence,  the  application 
of  the  payment  to  the  particular  debt  may  be  proved  by  the  declaration  of  the  debtor.  Waters  v.  Tompkins, 
2  C.  M.  &,  VV.  723.  In  an  action  against  A.  on  a  note  by  A.  and  B.,  the  signature  of  B.  being  attested,  a 
part  payment  by  B.  cannot  be  proved  in  an  action  against  A.  without  calling  the  attesting  witness.  Wild 
V.  Porter,  3  N.  &  M.  585.  Where  after  the  statute  a  written  acknowledgement  had  been  given  which  had 
been  lost,  it  was  held  that  secondary  evidence  of  the  existence  of  such  writing  was  admissible.  Haydon  v. 
Williams,'^  7  Bing.  163.  VVhere,  at  the  lime  of  the  sale  of  tiie  plaintiff's  goods,  a  conversation  took  place  as 
to  the  subject  of  a  demand  of  the  defendant's,  and  which  was  the  subject  of  his  set-off,  and  otherwise  barred 
by  the  Statute  of  Limitations;  held  that  such  conversation  was  improperly  rejected  at  the  trial.  Moore  v. 
Strong,^  I  Bing.  N.  C.  441;  and  1  Sc.  367.  VVhere,  upf)n  the  settlement  of  an  old  account,  a  new  note  was 
given  for  the  balance  and  a  further  sum,  but  was  insufficiently  stamped;  held  that  it  could  not  be  used  as  an 
acknowledgement  to  take  the  case  out  of  the  statute.  Jones  v.  Ryder,  4  M.  &W.32.  The  advertisement  by 
an  executor  to  creditors  to  send  in  their  claims,  is  not  sufficient  to  revive  a  debt  already  barred  by  the  statute. 
Scott  V.  Jones,  4  CI.  &  F.  382. 

t  A  promise  in  writing  to  pay  the  balance  due,  is  sufficient  to  take  the  ease  out  of  the  stat.;  but  without 
other  evidence  to  show  what  the  balance  is,  tlie  plaintiff  will  be  entitled  to  nominal  damages  only.  The 
defendant,  in  a  letter  to  the  pfiintiff,  promises  to  pay  the  balance  due  from  him  to  the  plaintifT,  but  does  not 
specify  any  particular  amount,  this  is  sufficient  to  take  the  ease  out  of  the  statute;  it  seems  to  be  evidence 
of  a  new  or  continuing  contract  at  the  time  of  the  date.  The  Act  does  not  require  the  amount  of  the  debt 
to  be  specified;  before  it  passed,  a  verbal  promise  to  pay  the  balance  would  have  entitled  the  plaintiff  to 
recover;  a  similar  promise  in  writing  will  have  the  same  effect  since,  but  the  plaintiff  can  recover  nominal 
damages  onlv;  the  promise  is  to  pay  a  balance,  and  there  is  no  evidence  to  show  what  that  balance  is.  Dickin- 
son v.  Hatfield,  2  Mo.  &  M.  141.  (Cor.  Lord  Tenterden.)  And  see  Dodson  v.  Mickey,^  4  N.  &  M.  327. 
Where  the  defendant  wrote,  "  I  beg  to  say  that  I  cannot  comply  with  your  request;  the  best  way  for  y^iu  will 
be  to  send  another  bill,  and  draw  another  for  the  balance  of  your  money,  30/.,"  it  was  held  to  be  sufficient 
without  showing  that  another  bill  had  been  drawn.  Dubbs  v.  Humphries,  10  Bing.  496.  A  promise  to  pay 
a  proportion  of  a  joint  debt  is  sufficient,  though  no  amount  be  specified;  it  may  pe  proved  by  other  evidence. 
Lechmere  v.  Fletcher,  1  C.  &  M.  623;  3  Tyr.  450.  An  entry  in  a  bankrupt's  examination  of  a  specified  sum 
being  due  to  A.  is  sufficient.  Eicke  v.  Nokes,  1  M.  &  R.  359.  The  drawing  a  bill  of  exchange  is  not  an 
acknowledgement  of  a  debt  due  in  respect  of  the  original  demand  for  which  the  bill  was  given.  Gowan  v. 
Foster,''  3  B.  &-  Ad.  512.  Where  the  evidence  to  take  the  case  out  of  the  stat.  was  a  deed  of  composition 
in  which  the  defendant  stated  that  he  was  indebted  to  the  plaintiff  in  the  sum  opposite  his  signature,  but 
the  plaintiff  had  never  signed  the  deed,  nor  did  the  amount  in  any  way  appear,  held  that  it  could  not  be 
coupled  with  a  parol  admission  that  there  was  no  other  sum  due  than  that  on  the  note  on  which  the  action 
was  brought,  and  that  there  was  no  sufficient  acknowledgement  to  take  the  case  out  of  the  statute.  Kennett 
v.Mi/6ar(^,s8Bing.38. 

§  The  signature  by  an  agent  is  not  sufficient.  Hyde  v.  Johnson,^  2  Bing.  N.  C.  776.  The  acknowledge- 
ment, to  satisfy  the  statute,  must  be  signed  by  the  party  chargeable  thereby.  Where  the  party  to  whom  an 
application  was  made  for  piymeiit,  replied  that  "family  arrangements  have  been  made  to  enable  him  to  dis- 
charge the  debt;  that  funds  have  been  appointed  for  the  purpose,  of  which  A.  is  trustee;  that  the  defend. int 
has  handed  the  account  to  A.;  that  some  time  must  elapse  before  payment,  but  that  the  defendant  is  authorized 
by  A.  to  refer  to  him  for  any  further  information:"  it  was  held  that  the  writing  was  insufficient  to  satisfy 
the  statute.     Whippy  v.  Hillary,^o  3  B.  &  Ad.  399. 
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'  *From  the  late  decisions  on  the  effect  of  an  acknowledgement  under  the 
provisions  of  the  statute  21  J.  1,  c.  10,  when  all  the  former  cases  were 
*667  "brought  under  consideration,  the  result  seems  to  be,  that  to  repel  the 
limiting  power  of  the  statute  it  must  neither  amount  to  an  express  promise, 
or  to  so  clear  an  admission  of  a  still  subsisting  liability,  that  a  promise  must 
necessarily  be  implied.  And  therefore,  although  from  a  general  acknow- 
ledgement (ti')  that  a  once  existing  debt  stiH  exists  unsatisfied,  a  promise  to 
pay  it  may  be  inferred,  yet  it  is  otherwise  where  the  party  either  denies  his 
liability  or  Utjiits  it.     VVhere  the  acknowledgement  was,  "  I  cannot  pay 

spect  or  by  reason  only  of  any  written  acknowledgement  or  promise  made  and  signed  by  any  other  or  others 
of  them;  provided  always,  that  nothing  herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any 
payment*  o[  any  principal  or  interest  made  by  any  person  whatsoever:  provided  also,  that  in  actions  to  be 
commenced  against  two  or  more  such  joint  contractors,  or  executors  or  administrators,  if  it  shall  appear  at 
the  trial  or  otherwise  tiiat  the  plaintiif,  though  barred  by  either  of  the  said  recited  Acts  or  this  Act,  as  to  one 
or  more  of  such  joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants  by  virtue  of  a  new  acknowledgement  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against  whom 
he  shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. — Sec.  2.  That  if  any  defend- 
ant or  defendants  in  any  action  on  any  simple  contract  shall  plead  any  matter  in  abatement,  to  tiie  effect  that 
any  other  person  or  persons  ought  to  be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  on 
the  trial  that  they  could  not,  by  reason  of  the  said  recited  Acts  or  this  Act  or  of  either  of  them,  be  main- 
tained against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such  plea 
shall  be  found  against  the  party  pleading  the  same. — Sec.  3.  That  no  indorsement  or  memorandum  of  any 
payment  written  or  made  after  the  time  appointed  for  this  Act  to  take  effect,  upon  any  promissory  note,  bill 
of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall  be 
deemed  sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said 
statutes. — Sec.  8.  No  memorandum  or  other  writing  made  necessary  by  this  Act  shall  be  deemed  to  be  an 
agreement  within  the  meaning  of  any  statute  relating  to  the  duties  on  stamps.t 

(x)  From  a  general  acknowledgement,  such  a  promise  "may  and  ought  to  be  inferred."  Per  Bayley,  B., 
in  Brigstock  v.  Smith,  3  Tyr.  445,  citing  Tanner  v.  Smart,''  6  B.  &.  C.  603.  The  acknowledgement  need 
not  state  tiie  amount  of  the  debt:  extrinsic  evidence  is  admissible  to  prove  it.  Lechmere  v.  Fletcher,  3  Tyr. 
450;  1  Cr.  &  M.  633;  S.  P.  Linley  v.  Bonsor,  York  Spring  Ass.  1838,  cor.  Parke,  B.  A  letter,  containing 
as  follows:  "  I  beg  leave  to  say,  I  cannot  accede  to  your  request;  the  best  way  will  be  to  send  the  bill  you 
hold,  and  draw  another  for  the  balance  of  your  money;"  held  to  be  sufficient.  Dobbs  v.  Humphries,  10 
Bing.  446. 

*  It  should  appear  that  the  payment  was  on  account  of  the  debt  for  which  the  action  was  brought,  and  in 
part  payment  of  a  greater  debt.  Tippets  v.  Heane,  1  C.  M.  &,  R.  252.  But  if  evidence  be  given  of  a  part 
payment  of  some  debt,  and  it  does  not  appear  that  any  other  debt  is  due  from  the  defendant  to  the  plaintiff, 
it  will  be  sufficient.  Evans  v.  Davies,^  4  Ad.  &  Ell.  840.  Part  payment  by  one  of  several  joint-contractors, 
binds  the  rust.  Whitcomh  v.  Whitivg,  Doug.  652.  Wyatt  v.  Hodgson,^  8  Bing.  309.  Fease  v.  Hurst,^  10 
B.  &  C.  122.  Chippendale  v.  Thurslon,*M.  &  M.  411.  And  see  in  general  as  to  the  effect  of  acknowledge, 
ments  by  joint-contractors,  in/ra,  669.  A  note  having  been  given  by  the  defendants  as  overseers,  for  money 
borrowed  for  the  parish,  payment  of  interest  by  the  vestry,  the  accounts  being  signed  by  one  of  the  defend- 
ants, was  held  to  be  sufficient  to  take  the  case  out  of  the  statute.  Rew  v.  Pettit,^  1  Ad.  &  Ell.  196;  3  N. 
&  M.  456.  So  of  a  payment  to  an  administrator  (on  a  note)  who  has  neglected  to  take  out  administration 
in  a  diocese,  in  which  tiie  note  is  within  the  description  of  bona  notabilia,  Clarke  v.  Hooper,^  10  Bing.  480; 
4  M.  &  S.  353.  So  in  case  of  part  payment  to  a  legatee  of  money  lent  by  the  trustees  of  the  legatees,  as 
sucii  trustees,  to  the  defendant.  Megisson  v.  Harper,  4  Tyr.  94;  2  C.  &  M.  323.  Per  Parke,  B.,  it  has  been 
held  by  the  Exchequer  that  a  yearly  settlement  of  account  by  which  the  items  on  the  credit  side  were  taken 
in  diminution  of  the  debt,  amounted  to  a  payment.  A  mere  acknowledgement  in  a  written  account  of  pay- 
ment of  a  100/.  note,  does  not  take  the  case  out  of  the  .'^tat.,  without  specifying  that  it  was  part  payment  of  a 
larger  sum.  Garhut  v.  Wilson,  cor.  Parke,  B.,  York  Sum.  Ass.  1836.  Where  the  testator  by  letter  dated 
23  April,  1813,  requested  of  the  plaintiff,  his  attorney,  to  let  him  have  his  account  that  everything  might  be 
settled,  and  shortly  after  died,  having  by  will  charged  his  real  and  personal  estate  in  the  hands  of  trustees 
for  shle,  with  payment  of  his  debts,  the  last  item  in  the  bill  when  delivered  was  of  the  date  19th  August, 
1808,  but  no  bill  was  filed  until  18th  November,  1820;  held  that  the  letter  was  sufficient  to  take  the  debt 
out  of  the  statute,  and  that  the  devise  continued  it  until  the  filing  of  the  bill.  Rendell  v.  Carpenter,  2  Y. 
&  J.  484. 

t  A  promissory  note  improperly  stamped  is  not  admissible  as  a  memorandum  to  take  the  case  out  of  the 
Btat.  under  tliis  clause,  which  ap|)lics  only  to  instruments  which  may  be  stamped  as  agreements.  Jones  v. 
Ryder,  4  M.  &  W.  34.  The  memorandum,  "I  acknowledge  to  owe  M.  36/.,  which  I  agree  to  pay  him  as 
soon  as  circumstances  will  permit,"  is  exempt  from  duty  for  the  purpose  of  being  used  as  necessary  under 
the  Act.     Morris  v.  Dixon,^  4  Ad.  &  Ell.  745. 
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the  debt  at  present,  but  I  will  pay  it  as  soon  as  I  can,"  it  was  held  to  be 
insufficient  to  take  the  case  out  of  the  statute,  without  proof  of  the  defend- 
ant's ability  {y). 

And  notwithstanding  an  acknowledgement  of  a  debt,  yet  if  it  be  made  in 
*terms  which  repel  the  inference  of  a  promise,  it  is  insufficient  to  take  the     *668 
case  out  of  the  statute;  and  therefore,  where  defendant  said,  "  I  know  that 
I  owe  the  money,  but  the  bill  I  gave  is  on  a  threepenny  stamp,  and  I  will 
never  pay  it,"  it  was  held  to  be  insufficient  to  revive  the  debt  [z). 

Two  circumstances  must  be  proved: — 1st,  That  a  debt  once  existed;  2dly, 
It  must  appear  from  the  defendant's  acknowledgement  that  it  continued  \.o 
be  a  debt  within  the  six  years.  If  evidence  be  given  aliunde  to  prove  the 
existence  of  the  debt,  tiien  payments  («)  by  the  defendant,  or  statements  by 
him,  which  now  must  be  in  writing,  are  admissible  in  evidence  to  show  the 
continuance  of  the  debt.  Where  the  conduct  and  expressions  of  the  de- 
fendant are  ambiguous,  it  is  a  question  of  fact  for  the  jury  whether  they 
amount  to  an  admission  of  the  continued  existence  of  the  debt  (6),  But  a 
mere  admission  that  the  sum  claimed  has  not  been  satisfied,  is  not  sufficient 
evidence  even  of  the  previous  existence  of  a  debt  (c). 

If  a  precedent  debt  be  proved,  it  seems  that  a  general  acknowledgement  Evidence 
may  be  sufficient,  if  it  be  applicable  to  that  debt;  and  whether  it  be  so  of  an  ac- 
applicable  is  a  question  of  fact  for  the  jury  {d).     And  if  no  other  account '^"J^jj^'f^f^' 
between  the  parties  appear,  it  seems  that  the  onus  of  showing  that  other 

{y)  Tanner  v.  Smart,^  6  B-  &  C.  603,  on  a  review  of  all  the  cases.  See  also  Scales  v.  Jacobs  3  Bing.  638; 
Ayton  V.  Bott,'^  4  Bing-.  105.  Where  one  of  several  executors  acting  in  the  affairs,  said  that  he  believed 
the  debt  to  be  a  just  one,  but  that  he  could  not  do  anything  without  the  consent  of  the  testator's  family; 
it  was  held  that  it  was  neither  a  promise  nor  even  an  acknowledgement  to  take  the  case  out  of  the  statute. 
M-Culloch  v.  Dawes,'^  9  D.  &  R.  40.  A  memorandum  is  adduced  in  the  hand-writing  of  the  defendant, 
"  '.  O.  U.  100/.,"  of  a  date  beyond  si.^  years;  and  on  the  same  paper  a  separate  memorandum,  "  Received 
20Z.,"  within  six  years;  held  that  the  plaintiff  was  entitled  to  the  latter  sum  only.  A  tender  and  payment 
into  Court  of  tlie  principal  sum  is  no  implied  acknowledgement,  so  as  to  revive  the  claim  to  interest  on  the 
original  debt.  Collyer  v.  Willcoch,^  4  Bing.  313.  Where  in  an  action  by  the  drawers  against  the  acceptor 
of  a  bill  payable  to  L.  &,  Co.,  the  defendant  admitted  that  he  was  indebted  to  L.  &.  Co.  on  the  bill,  but  not 
to  the  plaintiff,  there  being  no  original  consideration  for  the  bi!!;  held,  th:it  being  a  denial  of  liubility  to  the 
plaintiff,  the  defendant  was  within  the  protection  of  tlie  statute.  Easlerby  v.  Pullen,^  3  Starkie's  C.  187. 
Where  the  defendant,  on  application  made  for  payment  of  an  old  demand,  said,  "  I  wiil  see  my  attorney  and 
tell  him  to  do  what  is  right,"  held  to  be  insufficient.  Miller  v.  Caldwell^  3  D.  »fe  R.  266.  So  where  he 
answered,  "  1  cannot  afford  to  pay  my  new  debts,  much  less  my  old  ones,"  the  jury  being  of  opinion  that 
there  was  no  acknowledgement  of  a  subsisting  debt,  the  Court  refused  a  new  trial.  Knotl  v.  Farren,^  4  D. 
&  R,  479.     See  also  Fearn  v.  Leicis,^  6  Bing.  1;  and  see  Append. 

(«)  A'Court  V.  Cross,^°  3  Bing.  329. 

(a)  The  payment  of  interest  is  sufficient.  Bealy  v.  Greenslade,  2  C.  &  J.  61.  Irving  v.  Veitch,  3  M.  & 
W.  90.  A  bill  of  exchange  drawn  by  the  debtor,  and  delivered  in  payment  of  a  debt,  operates  as  payment 
from  the  time  of  delivery  only,  and  not  from  tlie  time  when  the  bill  is  paid.  Irving  v.  Veitch,  3  M.  &.  W.  90. 
On  an  agreement  that  goods  shall  be  taken  in  reduction  of  the  demand,  tlie  delivery  of  such  goods  operates 
as  payment.     Hooper  v.  Stephens,^^  4  Ad.  &.  Ell.  71.     Hart  v.  Nas/i,  2  C.  M.  &  R.  337. 

(6)  Lloyd  v.  Maund,  2  N.  R.  760.  Frost  v.  Bengough,^"^  1  Bing.  266;  where  it  was  left  to  the  jury  to  decide 
whether  a  letter  written  by  the  defendant  had  reference  to  the  promissory  note  on  which  the  action  was 
brought,  and  was  sufficient  to  take  the  case  out  of  the  statute.  In  the  subsequent  case  of  Morell  v.  Frith,  3 
M.  «fc  W.  402,  it  was  held  that  the  construction  of  an  instrument  given  in  evidence  to  defeat  the  Statute  of 
Limitations  was  for  the  Court,  although,  where  extrinsic  facts  were  used  in  explanation,  those  were  for  the 
consideration  of  the  jury.  In  Burkett  v.  Church,  9  G.  ^t  P.  209,  it  is  stated  to  be  the  practice  for  the  Judge 
to  give  his  opinion  whether  a  letter  written  by  the  defendant  be  a  sufficient  acknowledgement  to  take  the 
case  out  of  the  statute,  and  to  leave  the  case  to  the  jury;  and  that  it  must  either  amount  to  a  distinct  promise 
to  pay,  or  to  a  distinct  acknowledgement  that  the  sum  is  due. 

(c)  Rowcroft  V.  Lomas,  4  M.  &  S.  457. 

{d)  Frost  V.  Bengough,  1  Bing.  266.  Baillie  v.  Lord  Inchiquin,  1  Esp.  435.  { Whitney  v.  Bigelow,  4 
Pick.  R.  110.} 

(A)  (If  the  defendant  within  the  time  of  limitations,  admit  the  debt  to  be  unsatisfied,  that  takes  it  out  of 
the  Act,     Stujnp  v.  Hughes,  5  Haywood's  R.  93.) 
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transactions  existed,  to  which  the  acknowledgement  might  possibly  refer, 
is  thrown  on  the  defendant  (e);  althongh,  in  the  first  instance,  it  lies  on  the 
plaintiff  to  take  the  case  out  of  the  statute  (/).  But  if  tlie  defendant  wholly 
deny  the  debt,  altliongli  he  admit  the  receipt  of  the  money  (^),or  deny  the 
debt,  insisting  that  it  has  been  barred  by  the  statute  (A),  there  is  no  evi- 
dence of  an  acknowledgement  to  go  to  a  jury.  It  was  not  necessary  before 
the  late  statute  that  the  new  promise  or  acknowledgement  should  be  in 
writing;  although  the  original  promise,  as  to  guarantee  the  debt  of  another, 
was  required  to  be  in  writing  [i). 

The  giving  a  bill  in  part  payment  of  a  debt,  more  than  six  years  before 
the  action  brought,  but  which  bill  has  been  paid  within  the  six  years,  does 
not  take  the  case  out  of  the  Statute  of  Limitations;  for  the  reason  why  a 
*669  *payment  takes  a  case  out  of  the  statute  is,  that  it  is  evidence  of  a  fresh 
promise;  and  the  promise  must  be  considered  to  have  been  made  when  the 
bill  was  given,  and  not  when  it  was  paid  {k). 

An  acknowledgement  to  take  the  case  out  of  the  statute  may  be  raised 
from  circumstances,  without  express  promise  or  admission  (/). 

Evidence  of  an  acknowledgement  by  one  of  several  joint  contractors  is 
sufficient  to  bind  the  rest(l),  even  in  separate  actions  against  them; 
and  although  the  acknowledgement  be  not  made  to  the  plaintiff,  but  by  one 
of  two  co-contraciors  to  the  other  (wi),or  to  a  third  person  (w);  and  although 
it  has  been  made  by  one  of  two  partners  subsequent  to  the  dissolution  of 
partnership  (o)  and  althongh  the  party  to  be  affected  by  the  acknow- 
ledgement, but  who  has  joined  in  a  promissory  note,  be  but  a  surety  for 
the  other  (/?).  But  since  the  late  statute  (5-),  a  new  promise,  even  in  writ- 
ing, by  one  joint  contractor,  or  executor  or  administrator,  does  not  bind 
any  other. 

Where  one  of  two  makers  of  a  joint  and  several  promissory  note  became 
bankrupt,  the  receiving  a  dividend  under  the  commission  within  six  years 

(e)  See  the  observations  of  the  Court  in  Froxt  v.  Bengough,^  1  Bing'.  2G6.  Per  Park,  J.,  "  A  paper  is 
produced,  which,  tl)oiigh  ambiguous,  is  sufficient  to  shift  on  the  defendiint  tlie  onus,  vvliieh  at  first  was  on 
the  plaintiff."     Burroiigh,  J.:  "There  is  notiiingto  which  the  letter  appears  to  relate  but  tlie  prior  demand." 

(/)  Ibid.;  and  per  Bnylcy,  J.  in  Beiile  v.  Nind^  4  B.  &  A.  571.  JConlra,  Guier  v.  Pearce,  2  Browne, 
35.  See  tlie  observations  of  Bristol,  J.  delivering  the  opinion  of  the  Court  in  Marshall  v.  Dalliber,  5 
Conn.  Rep.  487,  488,  upon  Hellirtgs  v.  Shaw,  and  Beal  v.  Nin(L\ 

ig)  Owen  v.  Woolley,  B.  N.  F.  148.  (A)  Cullman  v.  Marsh,  3  Taunt.  380. 

(i)  Gibbons  v.  M'Casland,  1  B.  &,  A.  690.  (k)  Gowan  v.  Forster,^  3  B.  &  Ad.  507. 

(/)  The  plaintiffs  being  sued  for  money  paid  under  a  mistake  to  defendants,  gave  notice  to  the  latter  that 
if  a  verdict  passed  ag:iin.stthe  phiintiffs,  they  should  look  to  the  defendants,  and  they  from  time  to  time  ad- 
vised particular  proceedings  in  the  defence;  held  sufficient  to  warrant  the  jury  in  finding  an  acknowledgement, 
or  to  justify  the  proving  under  the  defendant's  commission.     East  India  Company  v.  Prince,'*  1  Ry,  &  M.  407. 

(m)  [Beitz  v.  Fuller,  1  M'Cord,  541.]  In  an  action  against  A.  on  the  joint  and  several  promissory  note 
o(  A.  and  B.,  it  was  held  that  a  letter  written  by  A.  to  B.,  desiring  him  lo  settle  the  money,  took  the  case 
out  of  the  statute.  Halliduy  v.  Ward,  3  Camp.  32.  The  same  evidence  seems  also  to  be  sufficient  on  issue 
taken  on  the  plea  actio  non  accrevit  infra  sex  annas. 

(n)  [Whitney  v.  Bigelnw,  4  Pick.  110.]  As  in  a  deed  between  the  defendants  and  a  third  person.  Mount- 
Stephen  v.  Brooke,^  3  B.  &  A.  141.     See  Clarke  v.  Hougham,^-2  B.  &  C.  149. 

(0)    Wood  V.  Braddick,  1  Taunt.  104.     [M'lutire  v.  Oliver,  2  Hawks.  209.] 

(p)  Perham  v.  Raynul,"!  2  Bing.  306.  So  in  Burleigh  v.  Stol,^  8  B.  &  C.  36,  in  an  action  against  the  ad- 
ministrator of  a  surety  in  a  note,  part  payment  by  the  principal  within  six  years  was  held  to  be  sufficient; 
and  .«ee  Manderlon  v.  Robertson,  4  M.  it  Ry.  440.  Payment  of  interest  by  one  joint  contractor  is  sufficient 
to  take  the  case  out  of  the  statute,  since  9  Geo.  4,  c.  14.  Chippendale  v.  Thurston,  1  M.  &  M.  C.  411.  The 
payment  of  interest  by  one  of  several  makers  of  a  note  above  six  years  afler  it  had  become  due,  takes  the  case 
out  of  the  statute  as  to  all.     Channel  w.Ditchburn,  5  M.  &,  W.  494. 

(g)  9  Geo.  4,  c.  14,  s.  1;  supra,  665. 


(1)  [Bound  V.  Lathrop,  4  Conn.  Rep.  336.  White  v.  Hall,  3  Pick.  291.  Even  against  a  joint  con- 
tractor who  is  merely  a  surety.  Hunt  v.  Bridgham,  2  Pick.  581.  Perham  v.  Raynal  et  al.  2  Bing.  306.] 
[The  acknowledgfincnt  of  one  heir,  or  devisee,  is  sufficient  to  take  the  case  out  of  the  statute,  as  respects  all. 
Johnson  v.  Beardsley,  15  Johns.  3. J 
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next  before  bringing  the  action,  was  held  to  be  sufficient  in  an  action 
against  the  other  maker  (?•). 

The  principle  upon  which  such  evidence  is  admissibly,  is,  as  has  been 
already  observed  (.y),  the  commnnity  of  interest  between  the  party  making 
the  admission  and  the  party  to  be  affected  by  it,  and  the  presumption  that 
the  former  would  not  acknowledge  that  which  was  adverse  to  his  own  in- 
terest. And  hence  it  may  perhaps  be  doubted,  whether  such  evidence  be 
sufficient  for  such  a  purpose,  where  the  party  making  it  is  no  longer 
responsible  (t).  \ 

Where  one  of  two  joint  drawers  of  a  bill  of  exchange  became  bankrupt, 
and  the  indorsees  proved  under  the  commission  a  debt  exceeding  the  amount 
of  the  bill,  and  exhibited  the  bill  as  a  security  for  the  debt,  and  received  a 
dividend  witliin  six  years  next  before  the  action  against  the  solvent  partner, 
it  was  held  that  the  aciion  was  barred  by  the  statute  (u).  This  case  was 
*disiinguished  by  the  Court  from  that  of  Jackson  v.  Fairhank,  for  there  the  *670 
claim  was  made  and  the  dividend  received  upon  the  instrument  itself  (.r); 
in  the  later  case  the  dividend  was  on  a  distinct  debt,  and  the  instrument 
was  introduced  but  incidentally,  and  the  introduction  or  omission  of  it 
neither  increased  nor  diminished  the  claim  upon  the  dividends.  And  it 
seems  that  such  evidence  is  not  sufficient  to  bind  a  partner,  unless  it  be 

clear  and  explicit  iy).  Subsequent 

.,  '  ^•-' '   .  1111  ^i  -,...  promise 

A  subsequent  promise,  to  take  the  debt  out  oi  the  statute  of  hmitations,  (A). 

(r)  JacJcKon  v.  Fairbank,  2  H.  BI.  340.  But  see  tlie  observations  on  this  case  in  Brandram  v.  Wharton,  1 
B.  &  A.  463.     [Roosevelt  v.  Marks,  6  Johns.  Cli.  R.  292.] 

(s)  Supra,  tit.  Admission. 

(0   1  B.  &  A.  463.     Sec  tlie  observations  of  Bayley  and  Abbott,  Justices. 

(«)  Brandram  v.  Wharton,  1  B.  &,  A.  46'^.  Lord  Ellenborough,  in  giving  judgfrncnt,  founded  himself  on 
the  distinction  between  express  and  implied  acknowledgements;  and  see  his  Lordship's  observations  in  Holme 
V.  Grcen,^  1  Starkie's  C.  488. 

(z)  See  the  observations  of  Abbott  and  Holroyd,  Justices. 

(y)  Per  Lord  Ellenboroug-h,  I  B.  &  A.  468;  and  Holme  v.  Green,^  1  Starkie's C.4S6.  In  Munderson  v. 
Reeve,  K.  B.  Easter  T.  1821),  it  appeared  on  a  special  case  that  payments  had  been  made  within  the  six 
years  by  Robertson,  who  had  let  judgment  go  by  default,  upon  the  joint  note  on  which  the  action  was 
brought;  and  it  having  been  admitted,  or  at  least  not  disputed  at  the  trial,  tliat  an  account  which  Robertson 
had  stated  with  the  plaintiff  contained  an  item  for  interest  on  the  note,  the  Court  held  that  the  case  was  not 
distinguishable  from  that  of  Burleigh  v.  Slott,^  8  B.  &.  C.  39;  supra,  669,  note  (i).  Bayley,  J.  observed,  in  the 
course  of  the  argument,  that  in  Brandram  v.  Wharton,  supra,  there  was  in  fact  no  acknowledgement  by  any 
one.  An  acknowledgement  by  the  acceptor  that  he  was  indebted  on  it  to  the  payees  but  not  to  the  drawer, 
there  being  no  consideration  for  the  bill,  is  not  a  sufficient  acknowledgement  in  an  action  by  the  drawer. 
Easterby  v.  Fallen,^  3  Sturkie,  186.  But  an  acknowledgement,  although  it  be  to  a  stranger,  of  a  debt  due  to 
the  plaintiff,  is  sufficient.  Peters  v.  Brown,  4  Esp.  C.  46;  and  see  Clarke  v.  Hougham,*  2  B.  &  C.  149.  Hal. 
liday  v.  Ward,  3  Camp.  32.     Mountslephen  v.  Brook,^  3  B.  &  A.  141. 

(A)  (Of  late  years  the  courts  in  England  and  in  this  country  have  considered  statutes  of  limitations  more 
favourably  than  formerly,  on  the  ground  that  they  rest  upon  sound  policy,  and  tend  to  the  peace  and  welfare 
of  society.  The  courts  do  not  now,  urdess  compelled  by  the  force  of  former  decisions,  give  a  strained  con- 
struction to  evade  the  efFecl  of  those  statutes.  By  requiring  those  who  complain  of  injuries  to  seek  redress 
by  action  at  law,  within  a  reasonable  time,  a  salutary  vigilance  is  imposed,  and  an  end  is  put  to  litigation. 
M'Cluny  V.  Silliman,  3  Peters,  273.  Wetzell  v.  Buzzard,  11  Wheat.  316;  3  Conn.  R.  133.  See  also  Bell 
V.  Morrison,  1  Peters,  360.  Bradslreet  v.  Huntingdon,  5  Peters,  507.  Church  v.  Fetcrow,  2  Penns.  R.  3OI5 
Gallagher  v.  Milligan,  3  Id.  179.  Fisher  v.  Harnden,  1  Paine's  C.  C.  R.  61.  Kimmel  v,  Schwartz,  1 
Breese,  218. 

Where  defendant  said  that  if  a  certain  witness  would  say  that  he  had  had  the  goods,  he  would  pay  for 
them,  it  was  held  that  the  promise  being  conditional  would  not  take  the  case  out  of  the  statute,  unless  the  con- 
dition were  complied  with.  Bobbins  v.  Otis,  18  Miss.  Rep.  368.  See  also  Wetsell  v.  Butsard,  11  Wheat. 
309;  and  5  Conn.  R.  487.  A  defendant  wrote  to  the  pliiiiitiff,  "  I  would  rather  cotne  to  a  settlement,  although 
I  should  allow  the  account  as  insisted  on  by  you,  than  wait  the  event  of  a  lawsuit,"  held  that  these 
words  took  the  ease  out  of  the  statute.  Ferguson  v.  Fitt,  1  Hayw.  639.  The  words  "  It  was  at  the  desire  of 
my  mother  I  gave  it  (a  note  of  hand),  I  will  not  pay  ii;  Rosser  ought  to  pay  it;  I  will  speak  to  him  about 
it;"  held  to  take  the  case  out  of  the  statute.  Cobham  v.  Moseley,  2  Hayw.  6.  So  also  the  words  "I  have 
credited  him  in  my  account  with  the  value  of  the  certificates,  if  he  will  meet  me  at  Newbern  I  will  settle  it 
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must  agree  with  the  original  promise  stated  in  the  declaration  (2).  A  sub- 
sequent acknowledgenjeiit  to  an  executor  will  not  support  a  declaration 
framed  on  promii^es  to  the  testator  («);  and  an  acknowledgement  of  negli- 
gence made  within  six  years  will  not  support  a  special  assumpsit  founded 
on  negligence,  which  took  place  more  than  six  years  ago  (6),  although 
in  fact  the  negligence  was  first  discovered  within  the  six  years. 

So  where  the  cause  of  action  arises  from  the  doing  or  not  doing  some  act 
at  a  particular  time,  in  breach  of  a  contract,  an  acknowledgement  within  six 
years  of  the  previous  breach  of  contract  will  not  avoid  the  statute  (c). 

So  the  principle  does  not  apply  to  an  acknowledgement  made  by  one 
acting  allow  jm^e.  Ji.  and  B.  made  a  joint  and  several  promissory  note, 
and  ten  years  after  the  death  of  A.^  B.  (who  was  one  of  ./?.'s  executors) 
made  a  payment  on  the  note  on  his  own  account,  and  it  was  held  that  this 
was  no  evidence  of  a  promise  by  the  executors  {d). 

(s)  The  plaintiff  may  declare  on  tlie  original  promise,  and  rely  on  the  subsequent  acknowledgement  to  take 
the  case  out  of  the  statute.  See  Leaper  v.  Tatton,  16  East,  420,  where  the  plaintiff  declared  against  the  de- 
fendant, as  the  acceptor  of  a  bill  of  cxcliange;  but  note,  tliat  there  the  acknowledgement  was  held  to  be  evi- 
dence on  an  account  st.ted.  See  Bicknellv.  Keppel,^  1  N.  R.  21.  A'Court  v.  Cross,  1  Bing.  332.  The  ori- 
ginal debt  remaining,  and  the  remedy  only  being  gone,  it  is  only  necessary  to  declare  specially  in  the  case 
of  executors  or  administrators.  Upton  v.  Else,^  2  Moore,  303.  Secus,  where  tiie  new  promise  is  conditional. 
Haydon  v.  Willifinis,^  7  Bing.  163, 

(a)  Saretl  v.  Wine,  3  East,  409,  and  per  Holroyd,  J.  in  Short  v.  McCarthy,*  3  B.  &  A.  632.  A  declaration 
by  tiie  defendant  to  the  plaintiff  (executrix),  tliat  the  testator  always  promised  never  to  distress  him  for  it,  is 
no  evidence  of  a  promise  to  the  testator.      Ward  v.  Hunter,^  6  Taunt.  210;  1  B.  &  C.  251. 

(b)  Short  V.  McCarthy,*  3  B.&  A.  626,  and  supra,  6.58. 

(c)  Boydell  v.  Drtimmond,  2  Camp,  157. 

{d)  Atkins  V.  Tredgold,'^  2  B.  &  C.  29;  and  videsw^jrff,  665,  and  Slater  v.  Lawson,''  1  B.  &  Ad.  396.  The 
admission  of  the  executors  within  six  years  before  the  filing  of  a  creditor's  bill  is  not  sufficient,  as  against 

with  him."  Toomer  v.  Long,  2  Hayw.  18.  An  agreement  to  submit  a  question  of  boundary  to  arbitration, 
defeats  the  operation  of  the  statute  of  limitations.  Lessee  of  Hunt  v.  Guilford,  4  Ohio  R.  310.  In  North 
Carolina  it  has  been  held,  that  in  order  to  repel  the  statute  of  limitations,  there  must  either  be  an  express 
promise  to  pay  or  an  explicit  acknowledgement  of  a  subsisting  debt.  Martin  v.  Waugh,  2  Dev.  &.  Bat. 
517.  If  a  party  says  on  his  promissory  note's  being  produced  to  him  that  it  is  as  good  as  money,  this  is 
sufficient  evidence  to  take  the  same  out  of  the  statute  of  limitations.  Arnold  v.  Dexter,  4  Mason's  C.  C. 
R.  122.  In  Tennessee  it  has  been  held,  that  a  slight  acknowledgement  is  not  sufficient  to  take  a  case 
out  of  the  statute  of  limitations;  but  an  express  promise  to  pay  is  not  required;  if  facts  are  acknowledged 
from  which  the  existence  of  the  debt  necessarily  follows,  it  is  sufficient.  Harwell  v.  M'Culloch,  2  Tenn.  R. 
275.  An  acknowledgement  of  a  debt  by  a  partner  after  the  dissolution  of  the  partnership  will  not  take 
the  debt  out  of  the  statute  of  limitations  so  as  to  make  the  copartners  liable.  Veaught  v.  Craighead,  I 
Penns.  R.  135.  Anon.  Philadelphia,  Dec.  1827,  stated  by  Smith,  J.,  1  Penns.  R.  138.  S.  P.  Bell  v.  Morri. 
son,  1  Peters,  373.  [In  Virginia,  though  the  acknowledgement  of  a  debt  by  one  or  more  partners,  after  a 
dissolution  of  the  partnership,  will  remove  the  barof  tlie  statute,  in  an  action  against  the  firm — the  existence 
of  the  debt  being  first  proved  by  otlier  testimony  or  admitted  by  the  pleadings — yet  it  is  not  of  itself  proper 
evidence  of  the  existence  of  the  debt,  so  as  to  charge  the  other  parties.  Shelton  v.  Cache  Sf  al.  3  Munf  191.] 
{FjsAp's  ex.  V.  Tucker'' s  ex.  1  M'Cord's  Clia.  Rep.  169,  where  the  question  was  elaborately  discussed. |  Aliter, 
in  New  York,  and  Massachusetts,  and  North  Carolina,  where  it  lias  been  held,  that  the  acknowledgement  of 
a  previous  debt  due  from  a  firm  made  by  one  of  the  partners  after  the  dissolution  of  the  firm,  binds  the  other 
partner  so  as  to  prevent  him  from  availing  himself  of  tlic  statute  of  limitations.  Patterson  v.  Patterson,  7  Wend. 
441.  White  v.  HaU,3  Pick.  291.  M'Intirew.  Oliver,  2  Hawks.  209.  And  a  promise  to  pay  made  by  the  executor, 
will  not  take  a  case  out  of  the  act  of  limitations  as  against  the  heirs.  Peck  v.  Wheaton^s  Heirs,  Martin  & 
Yerg.  353.  Reynolds  v.  Hamilton  7  Watts,  420.  If  a  debtor,  at  the  time  of  acknowledging  a  debt,  refuses 
to  pay  it,  or  offers  a  smaller  sum,  saying  that  if  his  offer  is  not  accepted  he  will  plead  the  statute  of  limita- 
tions, there  is  nothing  from  which  the  law  can  imply  a  promise  to  pay  the  debt.  M'Glensey  v.  Fleming,  4 
Dev.  &  Bat.  Law  R.  129.  So  where  a  defendant  admilted  that  there  ought  to  have  been  a  settlement  with 
the  plaintiff,  but  that  little,  if  anything,  was  due,  held  that  the  statute  was  a  bar  to  the  action.  Peebles  v. 
Mason,  2  Dev.  367.  An  agreement  or  promise  by  the  defendant  to  settle  by  the  books  of  the  plaintiff,  is  not 
sufficient  to  take  the  case  out  of  the  statute,  although  the  books  show  a  balance  against  the  defendant. 
Russell  v.  Gass,  Martin  &  Yerger,  270.  See  also  Bank  of  Newhern  v.  Sneed,  3  Hawks,  500.  Proof  that 
the  defendant  had  promised  to  pay  a  debt  barred  by  tiie  statute  of  limitations,  is  insufficient  to  take  the  case 
out  of  the  statute  unless  evidence  of  the  originial  consideration  of  the  indebtedness  be  also  given.  The  promise 
to  pay  a  debt  barred  by  the  statute,  only  removes  the  bar,  and  leaves  the  case  to  be  proved  as  if  no  statute 
of  limitations  had  been  pleaded.     Kimmel  v.  Schwartz,  1  Breese,  218.) 
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*  Where  there  is  a  mutual  account  between  the  parties,  every  new  item  Mutual 
and  credit  in  the  account  given  by  the  one  party  to  the  other  is  an  adrnis- ^^ccounts. 
sion  of  there  being  some  unsettled  account  between  them,  the  amount  of 
whicli  is  to  be  afterwards  ascertained:  and  any  act  which  the  jury  may 
consider  as  an  acknowledgement  of  its  being  an  open  account,  is  sufficient 
to  take  the  case  out  of  the  statute  (e)  (A). 

Where  the  items  of  account  are  all  on  one  side,  as  in  an  account  between  a 
tradesman  and  his  customer,  and  there  be  some  items  within  the  six  years, 
but  the  rest  are  beyond  it,  the  modern  items  will  not  enable  the  j)laintiff  to 
give  evidence  of  the  former  (/). 

Where  there  is  a  mutual  account, but  no  item  lias  accrued  within  the  six 
years,  the  plaintiff  will  be  precluded  from  recovering  under  this  issue  (g), 
or  indeed  from  recovering  at  all,  unless  he  can  bring  his  case  within  the 
exception  of  the  statute  concerning  merchants'  accounts,  which  must  be 
done  by  means  of  a  special  replication  (A)  (1). 

the  heir  or  devisee  of  a  trader,  so  as  to  entitle  him  to  payment  out  of  Ihe  real  estate  in  their  hands',  under  the 
47  Geo.  3,  c.  74.  Putnam  v.  Bates,  3  Russ.  188.  A  charge  on  the  personal  and  real  estate  by  will  is  a  trust 
ag-ainst  which  the  statute  does  not  run;  a  charge  on  land  is  a  trust  to  be  executed  by  the  heir  or  devisee.  Har- 
graves  v.  Michell,  6  Mad.  326;  and  see  Burke  v.Jones,2  Ves.  &  13.  275. 

(e)  Per  Lord  Kenyon,  C.  J.  in  Catling  v.  Ckoulding,  6  T.  R.  189.  Li  that  case  the  defendants  had  hired 
certain  premises  of  the  plaintiff's  testator  for  twenty. one  years;  ten  years  afterwards  the  testator  died,  and 
rent  for  nine  j'cars  and  a  half  was  then  due;  and  20/.  was  also  due  for  cash  lent  on  account,  seven  or  eight 
years  before  the  death,  and  the  testator  was  indebted  to  tiie  defendants  fur  various  articles  supplied  by  lliem 
in  their  trade.  The  last  half-year's  arrear  of  rent,  and  one  or  two  of  the  last  articles  of  the  defendants'  bill 
for  goods  supplied,  were  witiiin  six  years  before  tiie  suing  out  of  the  writ.  The  amount  of  the  articles  fur- 
nished by  the  defendants  within  tlic  last  six  years  was  more  than  sufficient  to  cover  the  last  half-year's  rent. 
There  had  never  been  any  settlement  of  account  between  the  defendants  and  the  testator.  The  balance  due 
to  the  testator  at  tlie  time  of  his  death  was  171/.  Issues  were  joined  on  the  pleas  of  non  assumpsit  and 
set-off,  and  on  the  replication  of  a  promise  within  six  years;  and  the  Court,  after  a  consideration  of  all  the 
former  cases,  held  that  the  executors  were  entitled  to  recover.  Where  the  whole  of  the  items  of  the  plain- 
tiff's bill,  us  a  proctor  in  a  suit  terminated  by  a  sentence,  were  incurred  more  than  six  years  before  the  suit, 
but  two  items  were  added  witliin  tliat  period  for  perusing  a  letter  from  the  adverse  proctor  as  to  the  costs 
being  paid  and  threatening  proceedings  against  the  bail,  and  lor  attending  him  thereon,  held,  that  as  the 
latter  subject  was  only  accidental  and  not  connected  with  the  former  duty  of  the  plaintiff,  the  statute  was  a 
bar  to  the  original  demand,  and  he  could  only  recover  for  the  last  items.  Rothery  v.  Mannings,^  1  B.  &  Ad, 
15.  Where  tiiere  has  been  no  account  in  w^riting,  nor  any  payment  on  account  of  a  particular  debt,  it  is  not 
an  open  account  within  the  meaning  of  the  exception  of  the  statute;  where  a  payment  has  been  made  with- 
out any  specific  appropriation,  the  creditor  is  entitled  to  apply  it  in  satisfaction  of  the  part  of  his  demand 
barred  by  the  statute,  but  it  is  not  such  a  part  payment  as  to  take  the  earlier  portions  out  of  the  operation 
of  the  statute.  Mills  v.  Fowkes-^  5  Bing.  N.  C.  455.  And  see  Tippets  v.  Heane,  1  C.  M.  &  R.  45;  and  Wil- 
liams v.  Griffith,  2  CM.  ScR.  45;  and  Bosanquet  v.  Wray,'^  6  Taunt.  597.  The  plaintiffs,  as  joint  owners, 
worked  co-partnership  plantations  in  /,  and  kept  an  account  with  merchants  and  agents  at  B.,  to  whom 
they  became  largely  indebted;  the^e  were  held  not  to  be  merchants'  accounts  within  the  exception  in  the 
statute.     Forbes  v.Sketlon,  8  Sim.  355. 

(/)  Per  Denison,  J.  in  Cotes  v.  Harris,  B.  N.  P.  149.  (g)  Per  Lord  Kenyon,  6  T.  R.  192. 

(A)   Ibid.     And  the  clause  as  to  merchants'  accounts  extends  to  those   cases  only  where  there  are  mutual 

(A)  (But  if  the  account  be  stated  the  statute  will  run  from  the  time  of  such  statement.  Long  acquiescence 
in  an  account  makes  it  a  settled  one.  Baker  v.  Biddle,  1  Baldwin's  C.  C.  R.  418.  The  mere  rendering 
an  account  docs  not  make  it  a  stated  account;  but  if  the  other  parly  receives  it,  admits  the  correctness  of  the 
items,  claims  the  balance,  or  offers  to  pay  it  as  it  may  be  in  his  favour  or  against  him,  then  it  becomes  a 
stated  account.  It  is  not  at  all  important  that  the  account  was  not  made  out  between  the  plaintiff  and  the 
defendant,  the  plaintiff  having  received  it,  having  made  no  complaint  as  to  the  items  or  the  balance,  but  on 
the  contrary,  having  claimed  that  balance,  thereby  adopted  it,  and  by  his  own  act  treated  it  as  a  stated  ac- 
count. Tuliind  v.  Sprague,  12  Peters,  300.  See  also  .SicA/fS  v.  Mutfter,  20  Wend.  72.  Sec  nlt^o  Chumlierlaia 
V.  Cuy!er,9  Wend.  126.  Ramchander  v.  Hammond,  2  Johns.  200.  Tucker  v.  Ives,  fi  Cow.  193.  Clarke  v. 
Dulclier,  9  Cow.  674.  One  item  of  an  account  within  six  years  before  suit,  will  not  draw  after  it  items  beyond 
six  years,  so  as  to  protect  them  from  the  statute,  unless  there  have  been  mutual  accounts  between  the  parlies. 
Kimball  v.  Brown,  7  Wend.  322.) 

(1)  [As  to  mutual  accounts,  &c.  see  Franklin  v.  Camp,  1  Coxe's  Rep.  196.  Smith  v.  Ruecastle,  2  Hal- 
sted's  Rep.  357.  Murray  v.  Coster,  5  Johns.  Ch.  Rep.  522.  S.  C.  20  John.-\  576.  Bennett  v.  Davis,  1  N. 
Hamp.  Rep.  19.  Stiles  v.  Donaldson,  2  Yeales,  105,  S.  C.  2  Dallas,  264.  Coleman  v.  Hutchinson,  3  Biub, 
209.  M'NiJughton  v.  Norris,  1  Hayw.  216.  Cogswell  wDolliver,  2  Mass.  Rep.  217.  Mandcville  v.  Wilson, 
5  Cranch,  15.     Bond  v.  Joy,  7  Cranch,  350.] 
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Where  there  are  cross-demands  arising  out  of  the  same  transaction,  and 

the  plaintiff  has  kept  alive  his  claim  hy  continued  process,  he  cannot  avail 

himself  of  the  statute  to  defeat  the  defendant's  set-ort'(z). 

*672         *  The  disability  (k)  of  a  party  must  usually  be  pleaded  in  reply  to  a  plea 

Disability,  of  the  Statute  of  limitations,  but  in  some  instances  is  matter  of  evidence,  as 

upon  trials  of  ejectments. 

Where  it  is  incumbent  on  a  plaintiff  to  prove  that  he  laboured  under  any 
disability  which  exempts  him  from  the  operation  of  the  statute  of  lin)iia- 
tions,  he  must  show  that  it  was  a  continuing  disability  from  the  first;  for 
it  seems  to  be  a  general  rule,  that  where  such  a  statute  has  once  beizun  to 
operate,  no  subsequent  disability  will  restrain  its  progress  (/)  (1).     If  there- 
accounts  and  reciprocal  demands  between  two  persons.     Per  Denison,  J.,  Cotes  v.  Harris,  B.  N.  P.  149;  and 
only  to  accounts  cvrrfnt  between  merchants,  and  not  to  accounts  st.ited  between  them.      Webber  v.  Tivill,2 
Siund.  124;  and  sec  the  cases  cited,  2  Will.  Suund.  127  (6).     The  rule  is,  th:it  if  the  account  be  once  slated, 
the  plitinliff  must  briuo'  bis  uciion  within  six  years;  but  if  it  be  adjusted,  and  a  following  account  be  added, 
tlie  pbiitiliff  is  not  barred  by  the  statute,  for  il  is  a  running-  nccount.     Ibid,  and  Farrinsrton  v.  Lee,  1  Mod. 
270;  2  Mori.  311,312.     Scudamore  v.  White,  1  Vern.  456.      Welford  v.  Liddel,  2  Vcs.  400.     Crarick  v.  Kirk- 
man,  Pe.ike's  C.  121.      The  clause  is  not  confined  to  merchants.     Ihid.  and  2  VVill.Saund.  127,  b.;  alliiough 
tiiat  opinion  seems  once  to  have  prevailed.     Ibid.  (i)  Ord  v.  Ruspini,2  Esp.  C  270. 

(k)  The  exception  in  the  stut.  21  .Tuc.  1,  c.  16,  s.  7,  was  held  to  apply  to  the  case  of  absent  pl.iintifFs  only. 
Hall  V.  Wyburn,  Carth.  136.  But  the  stat.  4  Ann.  e.  16,  s.  19,  enacts,  that  if  any  person  against  whom 
there  is  any  cause  of  action  for  seamen's  wages,  or  of  action  on  the  case,  the  party  may  bring  his  action 
ao-ainst  such  person  after  bis  return  within  the  time  limited  by  the  former  statute.  See  Williams  v.  Jones, 
13  East,  439. 

(/)  See  Lord  Kenyon's  observations  in  Doe  d.  Duroure  v.  Jones,  4  T.  R.  311.  Gray  v.  Mendez,  Str.  556. 
Ireland  is  beyond  seas,  within  the  meaning  of  the  stat.  21  Jac.  1,  c.  16;  per  Holt,  C.  J  ,  Show.  91;  but  Scot- 
land is  not.     King  v.  Walker,  Bl.  R.  286,  (2).     Where  the  statute  began  to  run  in  the  lifetime  of  the  debtor, 

(1)  [The  terms  "  beyond  seas,"  in  the  statute  of  Georgia,  are  equivalent  to  without  the  limits  of  the  State. 
Murray's  Lessee  v.  Baker,  3  Wheat.  541.  So  of  the  statute  of  any  other  Slate.  Per  Marsliall,  C.J.  3 
Cranch,  177;  Fato  v.  Roberdeav^'s  Ex'r.  The  same  construction  prev:iils  in  M.iryland,  South  Carolina  and 
Massachusetts.  Brent  v.  Tasker,  1  Har.  &  M'Hen.  89.  Fanconst  v.  Addison,  1  Har.  &  J.  350,  Forbes  v. 
Font,  2  M'Cord,  331.      White  v.  Bayley,  3  Mass.  Rep.  271.     Bryne  v.  Croiminshield,  1  Pick.  263. 

In  Pennsylvania,  the  terms  "beyond  tlic  sea,"  is  construed  to  mean  without  the  United  States.  Thurston 
Sf  al.  V.  Fisher,  9  Serg.  &.  Rawlc,  288.  Ward  v.  Hallam,  2  Dallas,  217.  S  C.  1  Yeates,  329.  And  in  Con- 
necticut,  "over  the  sea"  was  beld  by  the  Superior  Court,  not  to  extend  to  Halifax  (N.  S.)  Gustin  \.  Brattle, 
Kirby,  299.  It  is  believed,  hov/ever,  that  this  decision  was  reversed  by  the  Supreme  Court  of  Errors  in  that 
State. 

"Out  of  the  country,"  in  the  statute  of  Kentucky,  means  out  of  the  State.  ManseU  v.  Israel,  3  Bibb,  510. 
But  the  statute  runs  against  citizens  of  Virginia,  who  visiled  Kentucky,  after  the  cause  of  action  accrued, 
while  it  composed  a  part  of  Virginia.  May  v.  Slaughter,  3  Marsh.  507.  But  where  there  are  several  non- 
resident  pluinlifTs,  the  coming  of  one  of  them  into  the  Slate,  will  not  take  a  case  out  of  the  statute  as  respects 
the  otiiers.     Jones  v.  Hersey,  2  Litteli's  Rep.  48. 

In  Sleght  V.  Kane,  1  Johns.  Cas.  76,  a  statute  of  New  York  which  saved  the  rights  of  persons  "out  of  the 
State,"  was  held  to  mean  out  of  the  jurisdiction  of  the  State — and  that  it  applied  to  a  person  who  was  within 
the  British  lines  within  that  State,  during  the  war  of  the  revoluti')n — he  having  been  "  where  tlie  authority, 
which  was  exercised,  was  derived,  not  from  the  State,  but  from  the  king  of  Great  Britain,  by  right  of  con- 
quest." 

Foreigners  who  have  never  been  in  the  United  States  or  the  Slates  where  they  sue,  are  within  the  exsep- 
tion  of  the  statutes  of  limitation, — the  phrase  "  return'  meaning  come  into  the  State  Hall  v.  Littell,  14  Mass. 
Rep.  203.  Chomqua  v.  Mason  ^  al.  1  Gallison,  342,  Buggies  \.  Keeler,  3  Johns,  263.  S.  P.  3  Wils,  145. 
2  Bl,  Rrp.  723,  See  also  Jones  v,  Hersey,  ubi  sup.  Sed  vide  I  Ilar.  &  J.  vbi  sup.  And  thisdnctrine  applies, 
although  the  foreign  plaintiff  had  an  agent  residing  in  the  State  where  he  brings  his  suit.  Wilson  v.  Apple- 
ton,  17  Mass.  Rep.  180.] 

(2)  [In  South  Carolina  and  Kentucky,  if  an  ancestor  dies,  against  whom  the  statute  has  begun  to  run,  its 
practical  operation  is  nullified  in  favour  of  his  minor  heirs;  and  it  begins  to  run  against  them  in  the  same 
manner  as  if  the  cause  of  action  had  first  accrued  upon  bis  death.  Rose  v.  Daniel,  2  Const,  Rep,  549,  Cook 
V.  Cook,  1  M'Cord,  139.  Machir  v.  May,  4  Bibb,  43.  This  is  an  exception  to  the  rule  which  operates  in 
other  cases,  in  those  States.     May  v.  Slaughter,  3  Marsh.  51 1, 

War  between  the  countries  of  the  creditor  and  debtor  suspends  the  operation  of  the  statute,  during  its 
continuance.      Wall  v.  Rohson,  2  Noll  &  M'Cord,  498. 

The  treaty  of  peace  of  1783,  between  the  United  States  and  Great  Britain,  which  stipulates  (art.  4)  "that 
credi'ors  on  either  side  siiall  meet  with  no  lawful  impediment  to  the  recovery  of  the  full  value,  in  sterling 
money,  of  all  6ona,/i(/e  debts  heretofore  contracted" — prevented  the  operation  of  a  statute  of  limitations  upon 
British  del)ts  contracted  before  that  treaty.  Hopkirk  v.  Bell,  3  Cranch,  454,  But  in  the  case  of  Beattie  v. 
Tabb's  Adm'r,  2  Munf  254,  it  was  held  that  the  circumstance  that  a  plaintiff  is  a  British  subject,  and  was 
entitled  to  his  claim  before  the  year  1776,  is  uot  in  itself  sufficient  to  protect  him  against  the  operation  of 
the  Virginia  statute  of  limitations.] 
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fore  a  plaintiff  be  in  England  when  his  right  of  action  or  title  accrues,  and 
he  then  depart  beyond  seas,  and  the  time  limited  elapses,  he  and  his  repre- 
sentatives will  be  barred  (m). 

So  if  one  of  several  partners  be  in  England  when  the  cause  of  action 
accrues,  although  the  rest  be  then  beyond  seas  (n). 

And  if  an  estate  descend  to  parceners,  one  of  whom  is  under  a  disal)ility, 
which  continues  for  more  than  twenty  years,  and  the  other  does  not  enter 
within  the  tu  enty  years,  the  disability  of  tlie  one  does  not  preserve  the 
title  of  the  other  (o)  (1). 

Where  an  ancestor  died  seised,  leaving  a  son  and  daughter  infants,  and 
on  the  death  of  the  ancestor  a  stranger  entered,  and  the  son  vveiu  to  sea  and 
was  supposed  to  have  died  abroad,  witliin  age,  it  was  held  that  the  daugh- 
ter was  not  entitled  to  twenty  years  to  make  her  entry  after  the  death  of 
her  brother  (/?),  but  to  ten  years  only  after  her  coming  of  age,  or  to  twenty 
after  the  death  of  the  ancestor  (2). 

and  after  his  death,  the  will  being-  contested,  there  was  for  a  considernble  period  no  representative  who  could 
be  sufd,  held  that  it  did  not  suspend  the  operation  of  the  statute.  Rhodes  v.  Siiiethurst,  4  M.  &  VV.  42.  A 
direction,  iu  a  will  of  personal  estate,  for  payment  of  debts,  does  not  prevent  the  operation  of  the  statute,  if 
once  it  h  is  begun  to  run;  and  it  does  not  ceuse  during;'  the  interval  between  the  death  and  the  time  of  a  per- 
son being  constituted  personal  representative.     Frenke  v.  CranefeUll,3  M.  &  C.  499.     And  see  Jones  v.  Scott, 

1  Russ.  &  M.  -255:  an<l  R/iodes  v.  Smethurst,  4  M.  &  VV.  42. 

(m)  Smith  V.  Hill,  1  Wils.  134.  Ireland  is  a  place  beyond  seas  within  this  statute.  Lane  v.  Bennett,  1 
M.  &  VV.  70.  [S.  P.  Haslcy  v.  Beach,  1  Penn.  Rep.  122.  Peck  v.  Randall  1  Johns.  165.  Fitzliugh  v.  An. 
derson,  2  Hen.  &  \lun.  289.  Due  v.  Wiir/vn,  6  Mass.  Rep.  328.  Buncev.  VV^o/."o/t,  2  Conn.  Rep.  27.  Oris- 
wold  v.  Butler,3  \h.  2-27.  Gustin  v.  Bratlle,  K'lrby, 290.  Hudson  v.  Hudson,  6  Miitii'.  352.  Anon.]  Hayvv. 
416,459.  Den  v.  Malford,  ibid.  316.  Rearce  v.  House,  2  Taylor,  3l)5.  Fuysoux  v.  Prather,  I  NoU  & 
M'Cord,  296.  Adamson  v.  Smith,  Rep.  Con.  Ct.  296.  Hall  v.  Vandercr,ifl,  3  Binney,  374.  Wells  v.  New- 
io/<,  Ciim.  &  Nor.  375.  Inmnn  v.  B';r«es,  2  Gallison,  315.  Kendal  v.  Slaughter,  1  Marsh.  (Ken.)  Rep.  377. 
Richardson  v.  While/ield,  2  M'Cord,  148.      Wald<n  v.  Heirs  of  Gratz,  1  Wheal.  392.] 

(h)  Perry  v.  Jackson,  4  T.  R.  516.  Hall  v.  Wybourn,Ciinh.  136;  and  QJievely  v.  BontZ,  Garth.  226.  [See 
Pendleton  v.  Phelps,  4  Day,  476.] 

(0)  Roe  d.  Langdon  v.  Roidslon,  2  Taunt.  441.  fS.  P.  DooUltle  Sf  vx.  v.  BloJiesley,  4  Day,  265.  Johnson 
■  V.  H'/rris,3  Hayw.  ('I'enn.)  Rep.  113.     Thomas  v.Machir,  4  Bibb,  412.     Riden  v.  Prion,  2  Murphcy,  577.] 

(p)  Doe  d.  George  v.  Jesson,  6  East,  80.  [See  Eaton  v.  Sanford,  2  Day,  523.  Bush  v.  Bradley,  4  Day, 
298.  Thompson  S(  al.  v.  Smith,  7  Serg.  &  Ravvle,  209.  Eager  Sf  ux.  v.  Commonwealth,  4  Mass.  Rep.  182. 
Demurest  v.  Wynkoop,  3  Johns.  Ch.  Rep.  129. J 

(1)  [Coparceners,  whose  right  of  entry  is  barred  by  the  statute,  cannot,  in  Connecticut,  recover  in  eject- 
ment by  jiiining  with  them  one  whose  right  is  saved — each  or  any  number  being  capable,  by  the  lavv  of  i  hat 
State  (and  Massachusetts)  of  vindicating  his  or  their  own  right,  wiliioul  joining  the  others.  Sanford  Sf  al, 
V.  Button,  4  Day,  310.  In  joint-tenancy,  if  the  right  of  entry  as  to  some  is  barred  by  the  statute,  all  are 
birred.  Aliter,  as  to  a  tenancy  in  connnon.  Dickey  v.  Armstrong.  1  Marsh.  3-).  See  also  Simpson  v.  Shan- 
non, 3  Marsh.  462.     Marsteller  Sf  al.  v.  MClean,  7  Cranch,  156.     Turner  v.  Dehell,  2  Marsh.  384.] 

(2)  ['I"he  State  is  never  included  in  an  act  of  limitation  unless  expressly  named,  and  is  not  barred  by  it. 
Commonwealth  v.  M'Gowars,  4  Bibb,  62.  Inhabitants  of  Sloaghton  Sf  al.  v.  Baker,  4  Mass.  Rep.  528. 
Weatherhead  v.  Bledsoe,  2  Overton's  Rep.  352.  Johnson  v.  Irwin,  3  Serg.  &  R.ivvie,  292.  Harlock  v.  Jack- 
son,  1  Const.  Rep.  135.  Nimmo's  Ex^or  v.  Commonwealth,  4  Hen.  &  Mun.  57.  See  a  discussion  of  the 
coninion  law  doctrine  on  this  point,  2  Mason's  Rep.  313. 

The  local  statutes  of  limitations  of  the  different  States  do  not  bind  the  United  States  in  suits  in  the  national 
courts,  and  cannot  be  pleaded  in  bar  of  an  action  by  the  United  States  against  individuals.  United  States  v. 
Ibar,2  Mason's  Rep.  311. 

Remedies  on  contracts  are  to  be  regulated  and  pursued  according  to  the  law  of  the  place  where  the  action 
is  instituted,  and  not  by  the  law  of  the  place  where  tlie  contract  is  made — and  hence  a  plea  of  the  statute  of 
limitations  of  the  State  where  a  contract  is  made  is  not  a  bar  to  a  suit  brought  in  a  foreign  tribunal  to  en- 
force that  contract.  But  a  plea  of  the  statute  of  limit. i(ions  of  the  State  where  the  suit  is  brought  is  a  good 
bar.     Nash  v.  Tupper,  1  Canes'  Rep.  402.     Ru^gles  v.  Keeler,  3  Johns.  263.     Pearsall  Sfal.  v.  Dwight  Sf  al. 

2  Mass.  Rep.  84.  Byrne  v.  Crowninshicld,  17  ib.  55.  Decouche  v.Savetier,  3  Johns.  Ch.  Rep.  217.  Medbury 
V.  Hopkins,  3  Conp.  Rep.  41 2.  Graves  v.  Graves,  2  Bibb.  207.  Le  Roy  Sf  al.  v.  Crowninshield, 2  M'\son^a 
Rep.  151,  and  see  the  learned  opinion  of  Mr.  Justice  Story.     Sedvide  Woodbridge  v.  Austin,  2  Tyler,  364. 

Legacies  are  not  barred  by  the  statute  of  limitations,  2  Freem.  22,  pi.  20.  Isby  v.  M'Crae,  4  Desauss.  432, 
Ward  v.  Reeder,  2  Har.  &  M'Hcn.  154.  Decouche  v.  Savelier,  ubi  sup.  See  Kane  v.  Bloodgood,  7  Johns. 
Ch.  Rep.  136. 

The  statute  docs  not  apply  as  a  bar  to  an  action  against  a  stockholder  in  a  bank  to  recover  the  amount  of 
a  dishonoured  note  of  the  bank,  under  a  provision  of  the  bank  charier  making  tlie  stockholders  personally  lia- 
ble for  such  note  in  such  case.  Bullard  v.  Bell,  1  Mason's  Rep.  243,  (This  case,  however,  is  now  pending 
in  the  Supreme  Court  of  the  United  States,  on  a  writ  of  error.)] 
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It  is  no  answer  to  a  plea  of  the  statute,  that  the  debtor  died  within  the 
six  years;  and  that  by  reason  of  litigation  as  to  the  right  of  probate,  an 
executor  was  not  appointed  until  after  the  expiration  of  the  six  years  {q). 

MAJORITY. 

In  the  exercise  of  a  public  or  general  power,  a  majority  is  to  act  for  the 
whole  (r). 

*673  *M  ALICE. 

Legal  im-  There  are  two  classes  of  cases  where  the  real  intention  of  a  man  in  doing 
t*e°rm  ^  ^  particular  act  is  immaterial  to  civil  or  criminal  responsibility.  The  one, 
where  the  act  is  of  such  a  nature,  that  even  though  it  be  in  itself  noxious 
and  injurious,  yet,  for  reasons  of  policy,  the  law,  without  regard  to  the 
motives  of  the  agent,  excludes  civil  or  penal  liability.  Thus  a  witness  or 
deponent  in  a  cause,  however  defamatory  and  however  malicious  his  state- 
ment may  be,  is  noi  responsible  in  an  action,  or  in  a  prosecution  for  slander 
or  libel. 

There  is  another,  and  that  a  large  class,  where  the  question  of  intention 
is  in  no  way  material,  so  long  as  the  act  is  voluntarily  done. 
Kinds  of  Whenever  the  law  defines  a  right,  or  prescribes  the  perforiiiance  of  a  duty, 
muhce.  ^j.  prohibits  a  particular  act,  the  t^^/Z/'w/ violation  of  the  right,  omission  of 
the  duty,  or  transgression,  without  legal  excuse,  is  necessarily  illegal,  with- 
out regard  to  intention;  it  would  be  manifestly  mischievous,  and  even  in- 
consistent with  the  very  notion  of  law,  as  a  general  rule  of  conduct,  to  allow 
the  crude  opinions  of  individuals  to  supersede  the  force  of  law  {si).  In  an 
intermediate  and  very  extensive  class  of  Imman  actions,  the  actual  inten- 
tion is  material;  this  happens  where  the  act  is  of  such  a  nature  that  either 
unlimited  restraint  or  total  prohibition  would  be  inexpedient, and  therefore 
here  the  law  makes  the  actual  intention  of  the  agent  the  test  of  civil  or 
criminal  liability.  To  permit  every  man  to  prefer  criminal  accusations 
against  others  with  perfect  impunity,  or,  on  the  other  hand,  to  subject  every 

(7)  Rhodes  V.  Smelkurst,  1  M.  &  VV.  42. 

(  r)  R.  V.  Justices  of  Lancashire,  5  B.  &  A,  755,  upon  the  question  in  what  cases  the  act  of  a  majority  13 
binding.  See  R.  v.  Beeston,  5  T.  R.  592;  Bac  Ab.  Corp.  E.  7.  In  all  cases  a  majority  of  a  meeting  capable 
of  deciding  binds.  In  the  absence  of  any  peculi;ir  constitution,  it  is  not  essential  that  a  majority  of  the 
whole  slioiild  meet.  See  the  St.  33  H.  8,  c.  27,  whicli  in  effect,  and  in  cases  within  the  statute,  makes  a 
majority  of  the  body  corporate  to  bind  the  rest.  See  Burn's  Ecc.  L.  by  Tyr.,  vol.2,  p.  113.  In  the  case  of 
dean  and  chapter,  the  dean  hns  no  casting  voice.  lb.  Case  of  Cathedral  Church  of  Gloucester,  lb.;  of 
Carlisle,  lb.;  of  Chester,  lb.;  Dr.  Bland's  Case,  lb.;  Howard  v.  Bishop  of  Chichester,  1  T.  R.  650. 

(s)  A  party  may  be  subject  even  to  an  indictment  fur  a  breach  of  the  law,  although  he  erred  not  inten- 
tionally, but  ignorantly.  See  R.  v.  Picton,  30  Howell's  St.  Tr.  48!),  and  Lord  Elienborough's  observations 
there.  Thus  magi.slrates  are  liable  to  an  indictmint  fnr  refusing  to  license  a  public  house,  although  they 
were  acting  under  the  advice  of  able  counsel.  R.  v.  Duke  of  Norfolk,  as  cited  by  Lord  EUenborough  in  R. 
V.  Picton,  30  Howell's  St.  Tr.  489;  where  his  lordship  observed,  that,  "  To  assert  that  no  man  is  to  be  con- 
sidered as  criminal  because  he  has  not  acted  intentionally,  but  ignorantly,  would  be  leaving  it  to  every  man 
to  say,  '  I  will  nat  inform  m3'self;  and  in  consequence  of  such  negligence  I  shall  not  be  deemed  criminal.' 
The  subject  was  very  much  considered  when  I  was  at  the  bar,  in  the  case  of  some  magistrates  of  Cumber- 
land, and  wlicre  it  was  held  that  they  were  not  entitled  to  an  acquittal,  altliough  their  mistake  originated  in 
the  best  advice."  And  see  R.  v.  Sainsbury,  4  T.  R.  451.  in  the  same  case  (/?.  v.  Picton,  30  Howell's  St. 
Tr.  489),  Lord  EUenborough  also  observed,  "  If  the  act  be  unlawful,  it  is  a  sufficient  ground  of  conviction, 
although  the  party  may  have  thought  that  he  had  reasonable  and  probable  ground  for  committing  it:  being 
unlawful,  he  is  chargeable  for  it  by  indictment.  Malice  is  the  essence  of  an  action  for  a  malicious  prose- 
cution; here  it  is  an  inference  of  law  from  the  facts."  If  a  judge  in  the  ordinary  exercise  of  his  jurisdiction 
commit  an  error,  he  cannut  be  prosecuted;  but  if  he  commit  an  error  in  acting  beyond  bis  jurisdiction,  he  is 
not  protected.  Per  Lord  EUenborough,  Ibid.  And  one  who  in  the  exercise  of  a  public  function  (as  a  trua- 
tee  under  a  turnpike  Act),  witliout  emolument,  and  which  he  is  compellable  to  execute,  acts  witiiout  malice, 
according  to  the  best  of  his  skill  and  diligence,  is  not  liable  in  respect  of  consequential  damage  arising  from 
his  act.  Sutton  v.  Clarke,^  6  Taunt.  29;  see  also  R.  v.  Sainsbury,  4  T.  R.  794;  but  see  Roberts  v.  Read,  16 
East,  215. 
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one  to  the  payment  of  damages  or  to  penal  visitation  who  made  a  charge 
which  turned  out  to  be  false,  would  be  highly  inconvenient;  such  prosecu- 
tions are  therefore  neither  wholly  permiited,  nor  wholly  prohibited;  they 
are  allowed  to  be  made  with  di  bond  fide  intention,  and  under  circumstances 
which  supply  *a  probable  cause  for  the  proceeding.  Malice,  therefore,  *674 
which  in  legal  and  technical  language  is  so  frequently  used  as  descriptive 
of  those  predicaments  which  constitute  civil  or  criminal  liability,  is  of  two 
kinds;  malice  in  law,  and  malice  in  fact,  or  actual  malice. 

Malice  in  law  is  a  mere  inference  of  law,  which  results  simply  from  a  Malice  in 
wilful  transgression  of  the  law.  '^^v- 

In  numerous  instances  it  means  simply  the  evil  inclination  and  disposi- 
tion of  one  who  wholly  does  that  which  is  wrong,  without  any  legal  ex- 
cuse [t).  In  this  sense  malice  has  been  said  to  be  iin  disposition  ttfaire 
un  mal  chose  [u). 

In  the  same  sense,  one  who  being  arraigned  of  felony  refuses  to  plead,  is 
said  to  stand  mute  of  malice  [x).  Again,  the  statute  "Z^e  malefactoribus 
in  parcis,^'  [y)  reciting  that  trespassers  did  frequently  refuse  to  yield  them- 
selves to  justice,  adds,  " /mo  malitiam  suarn  prosequendo  ^*  continu- 
ando,^'  did  flee  or  stand  on  their  defence. 

So  where  a  cleric  in  orders  enter jd  into  warranty  for  hire,  and  refused  to 
take  his  trial  before  lay  judges,  py'opter  privilegium  clericale,  then,  accord- 
ing to  Fleta,  the  warranty  will  avail  nothing,  and  clericus  gaolx  pro 
"  malitid'"  comrnittetur  (^'  redimatur  (z). 

So  where  one  as  a  ^/reof  champion  entered  fraudulently  into  warranty, 
he  is  said  to  do  so  malitioch  Sf'perfraudern  ^'  mei^cedem  («). 

In  such  cases  the  term  "  malicious"  iniports  nothing  more  than  the 
wicked  and  perverse  disposition  of  the  party  who  commits  the  act,  and  the 
precise  and  particular  intention  with  wliich  he  did  the  act;  whether  he  was 
moved  "  ird  vel  odio  vel  causa  lucri,''  is  immaterial,  he  acts  maliciously 
in  v/ilfully  transgressing  the  law. 

The  application  of  the  term  "  malicious"  is  strongly  illustrated  in  the 
case  of  homicide,  where  the  malus  animus,  which  brings  the  offence  with- 
in the  legal  denomination  of  wilful  nun'der,  is  frequently  to  be  collected  by 
the  Court,  as  a  matter  of  law,  from  the  circumstances  of  the  case,  and  is 
not  an  inference  of  fact  to  be  drawn  by  a  jury,  as  it  must  necessarily  be 
whenever  malice  consists  in  the  specific  intention  actually  existing  in  the 
mind  of  the  agent  at  the  time  of  the  act.  "  Most,  if  not  all  the  cases  of 
implied  malice,"  says  Sir  Michael  Foster,  "  will,  if  carefully  adverted  to, 
be  found  to  turn  upon  this  single  point,  that  the  fact  hath  been  attended 
with  such  circumstances  as  plainly  carry  in  them  the  indications  of  a  heart 
regardless  of  social  duty  and  fatally  bent  upon  mischief"  (6).    Malice  of  this 

(0  See  Johnstone  v.  Sutton,  1  T.  R.  493.     Cro.  Car.  271. 

(m)  2  Roll.  R.  461.  Fost.  256.  Malice  in  common  acccptiition  means  ill  will  against  a  person;  but  in  its  legal 
sense  it  means  a  wrongful  act  done  intentionally  without  just  cause  or  excuse.  Per  Baylcy,  J.  in  Bromnge 
V.  Prosser,'^  4  B.  &  C.  2.55.  See  also  Crozer  v.  Pilling,'^  4  B.  &  C.  26;  where  Abbott,  L.  C.  J.  says,  "The 
act  of  the  defendants  in  detaining  the  plaintiff  in  custody  after  lie  had  tendered  the  debt,  was  wrongful,  and 
must  be  presumed  to  have  been  malicious,  in  the  absence  of  any  circumstances  to  rebut  the  presumption  of 
malice."  Under  the  st.  6  G.  3,  c.  36.  s.  48,  the  word  maUciously  is  to  be  taken  in  its  general  signification  as 
denoting  an  unlawful  and  bad  act;  whereas  in  order  to  bring  the  offender  within  the  penalty  of  death,  under 
the  Black  Act,  the  malice  must  be  personal  against  the  owner.     Per  Bnyley,  J.  44  B.  &  C.  252. 

(a;)  4  &  5  P.  &  M.  c.  4.  {y)  21  Edw.  1,  stat.  2. 

(«)  Fleta,  lib.  i.  c.  38,  s.  8,  9.  Fost.  256.  The  word  malice  was  used  in  the  same  general  sense  by  the 
best  Roman  authors,  and  in  the  civil  law.     Fost.  257. 

(«)   Bracton  de  Corona,  c.  32,  s.  7. 

(h)  Fost.  257;  but  even  in  the  case  of  homicide,  malice  is  frequently  a  question  of  fact,  depending  on  the 
actual  intention  of  the  prisoner,  and  the  real  state  of  his  mind.     Vide  infra,  tit.  Mfjuder. 
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^description  is  sometimes  termed  malice  in  law,  or  implied  or  construct- 
ive 7nallce;  it  is  nothing  more  than  the  evil  disposition,  which  is  a 
necessary  inference  from  the  wilful  doing  of  an  injurious  act  without 
lawful  excuse  (c).  Here  malice  does  not  depend  on  the  actual  intention 
of  the  prisoner;  he  may  be  ginlty  of  malice  prepense  in  legal  consider- 
ation, although  he  entertained  no  malice  whatsoever  against  the  de- 
ceased {d). 

In  numerous  instances  it  is  unnecessary  to  use  any  allegation  of  malice 
in  the  description  of  the  offence,  and  in  others,  where  the  averment  of  ma- 
lice is  usual,  or  even  necessary,  it  is  not  essential  to  give  evidence  to  prove 
the  averment,  unless  it  consist  in  the  existence  of  some  precise  and  parti- 
cular intention  in  the  mind  of  the  agent;  or  in  other  words,  where  malice 
consists  ill  a  principle  of  malevolence  to  particulars  (e),  for  otherwise  it  isa 
mere  inference  of  law;  and  even  where  special  and  particular  malice  is 
essential,  the  fact  itself  is  i\suii\\y  pre.<}u?nptiue  evidence  to  prove  it. 

Malice  in  j^  {|,g  ne.xi  place,  the  term  malice  is  frequently  used  to  signify  the  actual 
state  or  disposiiion  of  the  mind  of  the  agent,  with  which  he  did  a  particular 
act;  as  that  he  did  it  with  a  view  to  prejudice  a  [jarticular  individual, either 
generally  or  in  some  specific  manner.  In  this  sense  it  is  usually  termed 
actual,  express,  or  positive  malice,  and  perhaps  it  may  not  improperly  be 
termed  milice  mfact,  in  contradistinction  to  malice  in  law,  where  it  is  a 
mere  inference  of  law;  for  it  is  obvious  that  wherever  malice  depends  upon 
an  actual  state  and  disposition  of  mind,  its  existence  is  a  quesiion  of  pure 
fact,  although  undoubtedly  in  ascertaining  that  existence  certain  presump- 
tions in  fact  which  are  recognized  by  the  law,  are  to  be  regarded  by  juries. 
This  kind  of  malice  seems  usually  to  resolve  itself  into  a  quesiion  of  in- 
tention, a  subject  upon  which  some  observations  have  already  been  ha- 
zarded (/). 

A  malicious  intention  in  fact  is  a  matter  of  inference  from  all  the  circum- 
stances of  the  particular  case;  but  neverilieless  the  terms  malice  and  mali- 
cious, being  technical  terms  of  law,  involve,  as  indeed  all  other  technical 
expressions  do,  the  application  of  legal  judgment  and  consideration  to  the 
facts  as  found  by  a  jury. 

Prcsump.  Presumptions  of  law  [g)  as  to  malice  in  particular  instances,  depend  upon 
considerations  of  policy  and  convenience,  which  greatly  affect  the  nature 
of  the  proof,  and  the  effect  of  malice  when  proved.  In  some  instances  the 
very  existence  of  malice  is  wholly  immaterial;  in  other  words,  the  law  will 
decide  conclusively  in  favour  of  a  defendant,  notwithstanding  his  malici^  or 
its  injurious  consequences  to  the  plaintiff.  As,  where  an  action  is  brought 
for  a  libel,  or  words  published  or  spoken  by  a  Judge,  juror  or  witness,  in 
the  ordinary  course  of  a  judicial  proceeding  (/^).  In  others,  the  law  will 
not  exi^lnde  evidence  of  malice,  but  will  presume  against  its  existence, 
until  it  has  been  establisheiJ  by  positive  proof;  as  in  cases  of  libel  or  slan- 
*676  der,  *where  the  occasion  supports  such  a  presumption(/);  or  where  the 
action  is  expressly  founded  upon  a  malicious  proceeding,  such  as  a  mali- 
cious prosecution  by  a  private  person,  or  a  malicious  conviction  by  a  magis- 

(c)  Malice  impliefl  in  case  of  rnurder,  is  where  the  act  is  attended  with  such  circumstances  as  can  admit 
of  no  excuse.  Per  P.irker,  C.  J.  10  Mod.  214,  5.  So  an  appeal  brought  per  malitiam,  was  one  which  was 
wholly  groundles.s.     Per  Lord  Coke,  2  Ins.  281. 

(rf)  See  F'lster,  256,  7.  In  cases  of  appeals  of  death,  it  seems  formerly  to  have  been  held  to  be  nnncccs- 
Bary  to  use  the  term  inulioe  as  descriptive  of  the  otFcncc;  it  was  sufficient  to  aver  that  the  fact  was  done 
mequili-r  <^  in  feloniii. 

(e)  Post.  256.  (/)  Stfprff,  lit.  Intention. 

(g)  The  assignment  of  a  bond  by  the  Lord  Chnnccllor  is,  it  lias  been  held,  conclusive  evidence  of  fraud 
and  malice  in  the  suing  out  the  commission.     Sinith  v.  Broombcd,  7  'V.  R.  .30U,  under  the  statute,  5  G.  2,  c.  30. 

(A)  Su^a,  tit.  Libel.  (i)  See  the  different  instances,  supra,  tit.  Libel. 


lions  as  to 
malice, 


MALICIOUS  PROSECUTION.  57-5 


trate  (k).  In  such  and  similar  instances,  malice,  being  the  gist  of  ihe  action, 
must  be  esiablished  by  positive  proof,  independently  of  the  act  itself  (/). 

In  other  cases,  again,  where  the  act  of  the  defendant  is  nnsnpported  by 
any  presumption  of  law,  supplied  in  his  favour  by  tlie  occasion  and  circum- 
stances of  the  act,  whicii  is  in  itself  plainly  hurtful  and  injurious  to  an- 
other, the  very  fact  supplies  evidence  of  malice,  and  the  o?nis  of  exculpa- 
tion is  thrown  upon  the  defendant  (m). 

Where  a  defendant  is  proved  to  have  done  that,  the  mnlicious  doing  of 
which  is  prohibited  by  the  law,  malice  is  a.  prima  facie  inference  from  the 
very  act,  for  he  nmst  be  presumed  to  have  intended  to  do  that  which  he 
did,  and  an  intentional  violation  of  the  law  is  a  malicious  violation  of  it 
{n).  The  proof  of  facts  in  justification,  excuse,  or  alleviation,  must  be,  iti 
such  cases,  incumbent  on  the  defendant.  And  where  the  olfeiice  consists 
not  merely  in  the  doing  a  particular  act,  bin  in  the  doing  it  maliciously,  and 
with  intent  to  elfeot  a  specified  criminal  object,  evidence  that  tlie  defend- 
ant intended  to  effect  that  purpose  (o)  is  in  like  manner  primd  facie  evi- 
dence of  malice. 

It  seems  to  be  a  general  rule,  that  a  gross,  unfeeling  and  vicious  disre- 
gard of  consequences,  however  pernicious  they  may  be  to  society,  or  how- 
ever fatal  to  tiie  individual  in  particular,  is  equivalent  to  express  malice,  or 
perhaps,  to  speak  more  correctly,  is  strong,  if  not  conclusive  evidence  of  a 
specific  intention  to  injure  [p). 

Such  seem  to  be  presuniptions  of  law,  in  wliich  the  Courts  in  some  in- 
stances draw  the  inference;  and  upon  which,  in  others,  juries  ought  to  act 
under  the  direction  of  the  Court. 

Where  any  doubt  arises  whether  the  party  acted  maliciously,  or  with 
such  a  fair  and  bond  fide  inteniion  as  would  in  law  protect  him,  or  whe- 
ther the  particular  injiny  resulted  from  mere  accident,  seems  to  be  a  pure 
question  of  fact  for  the  consideration  of  tlie  jury,  who  are  to  decide  whe- 
ther the  act  was  intentional,  and  if  so,  by  what  motive  the  agent  was 
really  actuated. 

MALICIOUS  PROSECUTION. 

The  proofs  {q)  in  an  action  for  a  m.alicioi(s  prosecution  are,  1st,  Of  the 
proseciuion;  2dly,  Of  the  want  of  probable  cause,  and  of  the  defendaiu's 
malice;  3dly,  Of  damage  to  the  plaintiff. 

1st.  Of  \x  prosecution  [r)  by  the  defendant  (1),  from  which  the  plaintiff  ^''°'''' "^ 
has  been  dischars;ed.     If  the  prosecution  was  in  the  King's  13ench,  at  thectuion?"^' 
assizes,  *or  quarter  sessions,  tlie  fact  of  prosecution  and  acquittal  must  be     *677 

(k)  Supra,  Barley  v.  Bethune,  infra,  tit.  MALicioas  Prosecution. 

(l)  Sec  tit.  Malicious  Prosecution. 

(m)  And  therefore,  when  noxious  and  defamatory  words  are  published  without  explanation  from  context 
or  circumst.ince«,  the  question  of  niulice  ought  not  to  be  left  to  the  jury.  Bromage  v,  Prosser,^  4  B.  &  C. 
255,  and  supra,  629. 

(7?)  If  one  (loth  a  grievous  mischief  voluntarily,  the  law  will  imply  malice.  Kcl.  12fi.  Holt,  484.  Cro. 
Car.  131.     VV.  Jones,  198.     1  Hale,  454.     Palm.  5ci5.      Fost.  2.55.     A\^d  see  Farrington's  Case,  supra,  52. 

(0)  Supra,  tit.  Intention.  (/?)    Vide  infra,  tit.  Murijer. 

{q)  It  is,  of  course,  incufnbont  on  the  plaintiff  to  prove  so  mucli  as  is  put  in  issue  by  the  pleadings,  under 
theNcwRu'es.     See  tit.  Rules. 

(r)  An  action  lies  for  a  malicious  prosecution  of  a  charge  in  the  Ecclesiastical  Court.  Gibs.  216;  Burn's 
Ecc.  Law,  tit.  Churchwardens. 

(1)  [A  memorial  presented  to  a  gr.ind  jury  (but  not  acted  upon  Iiy  them)  complainingf  of  the  conduct  of 
a  pul)lic  ofHoer,  will  not  support  an  action  for  a  malicious  prosecution.  O'DriscoU  v.  M^Burney,  2  Nult  6c 
M'Cord,  54.] 

'Eng.  Com.  Law  Reps,  x.  321. 


577  MALICIOUS  PROSECUTION. 

proved  in  the  usual  way,  by  the  production  of  the  record,  or  proof  of  an 
examined  copy  of  it  {s)  (A).  It  is  no  objection  to  this  proof,  that  no  order 
of  court,  or  fiat  of  the  attorney-general,  allowing  a  copy  of  it  to  the  party 
acquitted  in  a  casn  of  felony,  is  proved  (/).  It  uuist  appear  that  the  plain- 
tifi'  was  acquitted  of  the  charge  (u);  it  is  not  sufficient  to  prove  that  the 
proceeding  was  stayed  by  the  7iolle  prosequi  of  the  attorney-general  (x), 
otherwise  if  he  had  pleaded  not  gnilty,  and  the  attorney-general  had  con- 
fessed it  (2/);  and  it  is  sufficient  that  the  party  was  acquitted  upon  a  defect 
in  the  indictment  (r)  (1). 

Some  proof  onght  to  be  given  of  the  identity  of  the  plaintiff  with  the 
party  prosecuted.  In  order  to  prove  that  the  defendant  was  the  prosecutor, 
it  may  be  desirable  to  be  prepared  with  the  original  bill  of  indictment; 
for  although  the  names  of  the  witnesses  on  the  back  of  the  bill  are  no  part 
of  the  record,  it  is  evidence  that  they  were  sworn  to  the  bill  (a);  but  it  may 
be  proved  ihiit  the  defendant  was  a  witness,  without  producing  the  bill  (6); 
and  the  indorsement  of  the  party's  name  as  a  witness  on  the  bill  is  no 
evidence  that  he  was  the  prosecutor  (c).  Where  the  defendant  merely 
acted  as  a  magistrate,  the  proof  of  his  name  on  the  back  of  the  indictment 

(s)  See  Clayton  v.  Nelson,  B.  N.  P.  13.  Kirk  v.  French,  1  Esp.  C.  81.  Morrison  v.  Kelly,  1  BI.  R.  385. 
Wlicre  a  party  acquitted  upon  an  indictment  o!' felony,  obtained  upon  the^ai  of  the  attorney-general  a  copy 
of  the  record  of  acquittul,  upon  a  represe nlation  lliat  the  Judge  had  promised  to  grant  it  after  the  assizes,  but 
wliich  it  appeared  lie  h  id  no  authority  to  do,  the  Court  refused  to  restrain  the  party  from  making  use  of  it. 
Browne  v.  Gumming,^  10  B.  &C.  70. 

(0  Legatt  V.  Tollervey,  14  East,  302.  Jordan  v.  Lewis,  2  Str.  1122.  And  Ford's  MS.  [See  the  People 
V.  Poyller,  2  Caines,  202.  Mies  v.  Bert,  2  Rep.  Con.  Ct.  308.  Taylor  v.  Cooper,  ibid.  208.]  The  case  of 
Lecrall  V.  Tollervey,  :ibove  cited,  overruled  that  of  Guinn  v.  Pliillips,  Monmouth  S\iminer  Assizes,  1763, 
where  Adams,  B.  lieid  thai  a  copy  of  the  record  in  fu'ony  ought  not  to  be  received,  unless  it  had  been  ordered 
by  the  Judge  (see  Sehv.  N.  P.  1063).  But  he  held  that,  in  all  cases  of  indictments  for  misdemeanors,  a 
defendant  is  entitled  to  a  cn|>y  of  the  record.  And  the  same  distinction  was  taken  by  Lord  Mansfield,  C.  J., 
in  Morrison  v.  Kelly,  1  Bl.  R.  385,  wiicre  the  prosecution,  however,  had  been  for  a  misdemeanor.  Among 
the  orders  and  directions  to  be  observed  by  justices  of  the  peace,  at  the  Old  Bailey,  26  C.  2,  prefixed  to 
Kclyng's  Crown  Cases,  is  one  which  directs  "  that  no  copy  of  any  indictment  lor  felony  be  given  without 
special  order,  or  motion  made  in  the  open  court,  at  the  general  gaol  delivery;  because  the  late  frequency  of 
actions  arraiust  prosecutors,  which  cannot  be  without  copies  of  the  indictments,  deterreth  people  from  prose- 
cuting for  the  king  upon  just  occasions."  If  ^.  and  B.  be  tried  on  an  indictment  and  acquitted,  and  a  copy 
of  liie  record  be  granted  to  A.  alone,  it  is  evidence  for  A.  in  an  action  against  the  prosecutor.  Caddy  v. 
Barlow,-  1  M.  &  R.  275.  Jordan  v.  Leiois,  Str.  1122.  In  R.  v.  Brangan,  1  Leacli's  C.  C.  L.  32,  3d  edit. 
Willcs,  C.  J.,  declared,  that  every  prisoner  on  acquittal  had  an  undoubted  right  and  title  to  a  copy  of  the 
record  of  such  acquittal,  for  any  use  he  might  choose  to  make  of  it;  but  this  has  been  denied  in  other  cases, 
lb.     In  the  note. 

(m)  Hunter  v.  French,W\]\es,5]7. 

(x)  Goddard  v.  Smith,  6  Mod.  262;  [Smith  v.  Shakelford,  1  Nott  &  M'Cord,  36;}  for,  notwithstanding,  the 
nolle  prosequi,  fresh  process  may  be  sued  out  upon  the  indictment.  Ibid,  per  Ld.  Holt;  but  it  was  said  that 
there  had  been  no  instance  of  any  further  proceeding  after  a  nolle  prosequi.  Ibid.  S.  C.  Salk.  21.  Note, 
that  the  declaration  alleged  an  acquittal,  but  the  Court  lield  that  tlie  entry  of  a  nolle  prosequi  did  not  amount 
to  an  acquittal. 

(y)  ii"d- 

{z)  Wicks  V.  Fentham,  4  T.  R.  247.     Pippet  v.  Herne,^  5  B.  &  A.  634. 

(«)  Per  Holt,  C.  J.,  in  Johnson  tSf  Ux.  v.  Browning,  6  Mod.  216. 

(/<)  Ibid,  per  Ld.  Holt. 

(c)  1  Vent.  47;  B.  N.  P.  14.  It  is  a  question  of  fact  for  the  jury  to  determine  who  was  the  prosecutor. 
See  the  observations  of  Lord  Ellenborougli,  C.  J.,  in  R.  v.  Conimerell,  4  .M.  &  S.  207,  and  infra,  n.  {d).  See 
also  R.  v  Smith,  1  Burr,  54;  R.  v.  Ketl.leworth,  5  T.  R.  33;  in  neither  of  which  was  the  prosecutor's  name  in 
the  indictment.  Sometimes  it  is  the  business  of  the  Court  to  make  the  inquiry.  lb.  and  R.  v.  Incledon,  1 
M.  &,  S.  268. 

(A)  (An  exemplification  of  the  record  of  a  Court  of  Quarter  Sessions  is  competent  evidence  to  show  the 
acquittal.      Kattennan  v.  Slitz^r,  7  Watts,  189  ) 

(I)  [Where  a  declaration  .illeges  that  the  party  was  acquitted,  proof  that  the  grand  jury  had  rejected  the 
bill  is  not  sufficient  evidence  to  su|)port  the  action  for  malicious  prosecution.  Thomas  v.  De  Graffenried,  2 
Nott  &  M'Cord,  143.  If  the  (daintitf  have  been  regularly  discharged  by  order  of  court,  after  the  bill  is  thus 
rejected,  it  may,  perhaps,  be  sutficicnt.     Ibid. J 
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as  prosecutor,  will  not  render  him  liable  {d).  The  proper  evidence  to  estab- 
lish *this  fact  is,  that  the  defendant  employed  an  attorney  or  agent  to  *678 
conduct  the  prosecution;  that  he  gave  instructions  concerning  it;  paid  the  Variance, 
expenses;  procured  the  attendance  of  witnesses,  or  was  otherwise  active  in 
forwarding  the  prosecution  (A).  H  lias  been  said  that  a  grand  juror  may 
be  called  to  prove  that  the  defendant  was  tlie  prosecutor  (e);  this,  howeverj 
appears  to  be  doubtful. 

It  has  been  said  that  the  recognizance  to  prosecute  entered  into  by  the 
defendant  is  evidence  of  his  being  the  prosecutor  (/);  this,  however,  is 
inconclusive  evidence,  to  say  the  least,  as  the  magistrate  has  it  in  his  power 
to  bind  over  all  those  who  know  or  can  declare  anything  material,  &c.,  to 
prosecute  or  give  evidence,  so  that  a  witness  or  party  may  be  bound  over 
without  any  option  on  his  part. 

Where  the  substance  only  of  the  charge  contained  in  the  judgment  or 
information  before  a  magistrate  is  alleged,  it  seems  that  a  variance  will  not 
be  material,  unless  the  charge  itself  be  different  {s;). 

Where  the  declaration  professed  to  set  out  the  substance  of  the  indictment,, 
and  in  specifying  the  goods,  and  their  value,  used  the  word  valoris  for 
valentias,  it  was  held  that  the  variance  was  not  material  {h). 

Where  the  declaration  alleged  that  the  defendant  charged  the  plaintiff 
before  the  magistrate  with  assaulting  and  beating  him,  and  the  charge  in 
fact  was  for  assaulting  and  striking,  the  Court  held,  that  as  the  declaration 
did  not  profess  to  describe  the  warrant,  and  had  stated  the  charge  correctly 
in  substance,  the  variance  was  not  material  (/). 

So  where  the  declaration  for  a  malicious  arrest  stated  the  warrant  to  be 
to  arrest  the  plaintitf  for  an  assault  witli  intent  to  rob  A.  (the  informant), 
and  the  words  of  the  warrant  were  "with  intent  to  rob,  as  he  verily  be- 
lieves^^  {k). 

Where  the  declaration  alleged  that  the  defendant  charged  the  plaintiff 

{dy  Girlington  v.  Pitfield,  1  Vent.  47.  In  R.  v.  Commerell,  4  M.  &  S.  203,  it  was  held  that  the  Grturt  of 
Quarter  Sessions  might  make  an  order  on  A.  and  B.  for  costs  after  an  acquittal  of  a  parish  on  a  new  indict- 
ment, although  the  names  of  A.  and  B.  were  not  indorsed  on  the  indictment  And  per  Ld.  Ellenborough, 
"  We  luiow  that  in  an  action  for  a  malicious  prosecution,  if  the  prosecutor  be  kept  out  of  sight,  it  sometimes 
becomes  a  point  of  very  subtle  evidence  to  determine.  But  id  certum  est  quod  cerium  reddi  potest;  and  it  is 
a  question  to  be  ascertained  by  inquiry  and  evidence.  It  sometimes  is  the  business  of  this  Court  to  make 
that,  inquiry;  as  in  jR.  v.  Incledon,  I  M.  &  S:  268,  one  question  before  the  Court  was,  whether  Sir  A.  Chiches- 
ter was  the  prosecutor.  So  in  this  ease  the  sessions  have  found  these  defendants  to  be  the  prosecutors,  and 
the  Court  will  not  interfere  with  that  decision  unless  it  appeared  that  the  sessions  had  improperly  or  care- 
lessly so  found."  And  per  Bayley  and  Dampier,  Js.,  "it  does  not  follow  that  he  whose  name  is  on  the 
indictment  must  be  the  prosecutor;"  neither  in  R.  v.  Smith,  1  Burr.  54,  nor  in  R.  v..Ketileworth,  5  T.  R.  33, 
was  the  prosecutor's  name  on  the  indictment. 

{eySykes  V.  Dunbar,  Selw.  N.  P.  1066^  7th  ed.  This  evidence  is  said  to  have  been  admitted  by  Lord 
Kenyon,  on  the  ground  that  this  was  a  question  of  fact,  the  disclosure  of  which  did  not  involve  a  breach  of 
the  grand  juryman's  oath;  but  yet  it  seems,  that  either  the  witness  must  disclose  the  whole  that  passed,  or 
the  defendant  would  be  precluded  from  ascertaining  upon  cross-examination,  the  grounds  from  which  the 
witness  drew  his  general  inference  that  the  defendant  was  the  prosecutor. 

(/)  Enger  v.  Z>yo^l  5  C.  &  P.  4. 

(g)  See  further,  lit.  Variance.  Walters  v.  Mace,  lb.  and  S  B.  &  A.  756.  Phillips  v.  Shav>,'^  5  B.  &  A. 
964. 

(Ji)  Johnson  S^  Ux.  v.  Browning,  6  Mod.  216;  but  it  was  said,  that  it  would  have  been  otherwise  had  the 
indictment  been  set  out  in  ha:c  verba.  lb.     Vide  supra,  tit.  Libel. 

(i)  Byne  v.  Moare,^  5  Taunt,  187;  Marsh,  12. 

(k)  But  note,  that  Holt,  C.  J.  said  he  would  save  the  point;  a  juror  was  afterwards  withdrawn. 

(A)  (Where  the  jury  on  the  trial  of  the  prosecution  complained  of,  directed  the  defendnnt  in  the  suit  for 
the  malicious  prosecution,  as  the  prosecutor,  to  pay  the  costs,  nnd  the  Court  according  to  the  Act  of  Assembly, 
sentenced  him  accordingly;  an  exemplification  of  the  record  of  the  original  suit  in  the  Court  of  Quarter  Sessions 
is  competent  evidence  to  show  that  the  defendant  was  the  prosecutor.     Katterman  v.  Stitzer,  7  Walts,  189.) 
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fore  a  ma- 
gistrate 


with  felony  before  a  magistrate,  it  was  held  that  the  averment  was  sup- 
ported by  proof  of  a  charge  made,  stating  the  suspicion  of  the  defendant  (/). 
679  ^Evidence  that  the  defendant,  npon  his  application  to  a  magistrate, staled 
facts  which  showed  the  plaintiff'  to  have  been  guilty  of  nothing  more  than 
a  tortious  conversion  of  the  defendant's  goods,  npon  which  the  magistrate 
issued  a  warrant  to  apprehend  tiie  plaintiff  on  suspicion  of  felony,  will  not 
support  an  averment  that  the  defendant  imposed  the  charge  of  felony  upon 
him  {m). 

If  the  plaintiff"  in  his  declaration  set  forth  the  indictment,  which  contains 
several  charges,  it  is  sufficient  to  prove  that  some  of  them  were  maliciously 
preferred,  although  there  were  good  grounds  for  the  rest  {n).  . 

If  the  declaration  allege  an  acquittal  in  bank,  it  is  not  proved  by  evidence 
of  an  acquittal  at  Nisi  Prius  [o). 

But  if  the  day  of  acquittal  be  not  averred  by  way  of  description  of  the 
,  record,  a  variance  from  the  day  of  acquittal  alleged  will  not  be  material. 
The  declaration  averred  that  afterwards,  to  wit,  on  the  morrow  of  the 
Holy  Trinity,  &c.  the  plaintiff  was  in  due  manner,  and  by  due  course  of 
law,  acquitted.    By  the  record  of  Nisi  Prius  it  appeared  that  the  acquittal 
took  place  on  Tuesday  next  after  the  end  of  Easter  term,  and  the  proof 
was  held  to  be  sufficient  {p). 
Malicious       If  the  proceeding  was  by  preferring  a  charge  before  a  magistrate,  the 
charge  be-  magistrate  or  his  clerk  should  be  served  with  a  subpcena  duces  tecum,  to 
produce  the  proceedings  {q).    If  the  information  was  laid  by  the  defendant, 
his  taking  the  oath,  and  hand-writing,  should  be  proved,  as  also  ihe  issuing 
the  warrant  to  the  constable,  &c.;  the  warrant  must  also  be  produced  and 
proved,  and  evidence  must  be  given  of  the  apprehension  and  detention 

(V)  Davis  V.  Noa](,^  1  Starkie's  C.  377.  cor.  Ld.  Ellenborough,  C.  J.  and  afterwards  by  the  Court  of  K.  B; 
Bayley,  3.  dissent. 

(tn)  Leigh  v.  Webb,  3  Esp.  C.  1 65;  1  Starkie's  C.  67.  Cohen  v.  Morgan,  6  D.  &,  R.  8;  infra,  680,  note  («). 
Where  the  declaration  charged  that  the  defendant  maliciously,  &c.  laid  an  information  Hgainst  the  plaintiff, 
charging  him  with  having  feloniously  ridden  away  with  two  geldings,  and  the  information,  whicli  was  of 
the  defendant's  servant,  merely  alleged  the  riding  them  away  after  he  was  told  that  he  must  not,  held,  that 
being  no  more  than  a  trespass,  a  count  stating  a  malicious  charge  of  felony  could  not  be  supported;  held 
also,  that  a  subsequent  charge  of  horse-stealing  was  evidence  as  to  the  motive  of  the  defendant.  Milton  v. 
Elmore,^  4  C.  &  P.  4,56. 

(n)   Reed  v.  Taylor,  4  Taunt.  61 G. 

(o)  Woodford  v.  Ashley,  11  East,  508.  The  declaration  alleged  that  the  plaintiff  on  Wednesday  next 
after  fifteen  days  of,  <fec.,  in  the  Court  of  our  said  Lord  the  King,  before  the  King  himself  at  Westminster, 
before  the  Lord  Chief  Justice  assigned  to  iiold  pleas  before  the  King  himself,  &n.  W.  &  J.  being  associated 
with  him,  tfcc.  was  in  due  manner,  and  by  due  course  of  law,  by  a  jury  of  the  said  county  of  Middlesex, 
acquitted.  In  order  to  prove  this,  a  copy  of  the  original  roll  was  given  in  evidence,  which  stated  the  find- 
ing of  the  bill  of  indictment  in  the  K.  B.,  the  process  issued  to  bring  the  party  into  Court,  the  issue  joined, 
the  venire  fncias  juratores  returnable  in  Hilary  term,  the  distringas  returnable  in  Euster  term,  the  iN'isi  Prius 
record  on  the  return  of  the  distringas,  setting  out  the  postea  (containing  the  trial,  and  verdict  and  acquittal), 
and  lastly  the  judgment  of  the  Court  in  bank. 

( p)  Pureed  V.  Mncnamara,  9  East,  157,  overruling  the  case  of  Pope  v.  Foster,  4  T.  R.  590.  And  see  R. 
V.  Hucks,^  1  Starkie's  C.  521;  where  on  an  indictment  for  perjury,  alleged  to  have  been  committed  in  the 
defendant's  answer  to  a  bill  of  discovery  filed  in  the  Exchequer,  it  was  alleged  that  the  bill  was  filed  on  a 
day  specified,  and  it  was  held  to  be  no  variance,  although  the  bill  was  intilled  of  a  preceding  term.  And 
see  R.  V.  Payne,  cor.  Ld.  Kcnyon,  Wcstm.  after  Mich.  29  Geo.  3,  where  a  similar  variance  was  held  to  be 
immaterial.  See  Phillips  v.  Shaw,'^  4  B.  «fe  A.  435;  5  B.  &  A.  984.  And  though  the  acquittal  be  unncccs- 
sarily  alleged  with  a  prout  palet,  yet  if  it  might  have  been  struck  out  of  the  declaration  it  may  be  rejected 
as  surplusage.     Sioddart  v.  Palmer,^  3  B  &.  C.  2,  and  lit.  Variance. 

(q)  Where  the  declaration  alleged  an  information  before  a  magistrate,  and  evidence  was  offered  of  an 
admission  by  the  defendant  that  he  had  laid  an  information  before  a  magistrate,  and  it  appeared  from  the 
evidence  of  the  magistrate's  clerk  that  the  practice  was  to  take  such  information  in  writing,  but  no  evidence 
was  given  of  the  information  itself,  the  plaintiff  was  nonsuited.  Smith  v.  Walker,  cor.  Bayley,  J.  York 
Sum.  Ass.  1821. 
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*of  the  plaintiff  under  the  warrant,  and  his  ultimate  discharge  must  also 
be  shown  (1). 

Where  evidence  was  given  of  the  loss  of  the  warrant,  parol  evidence  of 
its  contents  was  admitted  without  proof  of  the  information  (r). 

An  allegation  that  the  plaintiti'  wrongfully  and  without  reasonable  cause 
imposed  the  crime  of  felony  on  the  plaintiff,  cannot  be  supported  but  by 
evidence  that  the  defendant  went  before  a  magistrate  and  made  a  charge 
of  felony  (.s). 

Where  the  defendant  went  merely  as  a  witness  to  support  a  charge  pre- 
ferred by  another,  and  the  magistrate  bound  the  witness  over  to  appear  as 
a  witness  on  the  trial  (/),  Lord  Tenterden  held  that  the  action  was  not 
maintainable  against  him. 

2dly.  Malice  and  the  loant  of  probable  cause. — If  a  party  prosecute  Without 
another  on  a  criminal  charge,  it  is  a  rule  of  law,  which  seems  to  be  founded  probable 
upon  princii)les  of  policy  and  convenience,  that  the  prosecutor  shall  be  pro-*^'^"^^' 
tected  in  so  doing,  however  malicious  his  private  motives  may  have  been, 
provided  he  had  probable  cause  {u)  for  preferring  the  charge  (A). 

(r)  Newsam  v.  Carr,^  2  Starkie's  C.  70,  cor.  Wood,  B.  Note,  it  did  not  appear  that  any  information  had 
been  taken,  and  yet  it  seems  that  it  is  to  be  _)rcsuincd  in  a  ease  of  felony  that  one  has  been  taken. 

(s)  Btizard  v.  Kelly  2  2  B.  &.  C.  283.     Sec  Clark  v.  Postan,'^  6  C.  &i.  P.  423. 

(<)  Eager  v.  Harinan  and  others.  West.  Sitt.  after  Trin.  1831. 

(m)  I  T.  R.  520.  1  Silk.  14,  15,  21.  5  Mod.  394,  405.  1  Vent.  86.  Carth.  415.  Where  a  party  rob- 
bed  or  injured  merely  states  actual  facts  to  a  magistrate,  on  which  the  latter  acts  according  to  his  own  dis- 
cretion, tlie  action  it  seems  is  not  maintainable.  The  complainant  cannot,  in  propriely,  be  said  to  be  tiie 
prosecutor  of  the  person  against  whom  the  magistrate  may  think  fit  to  issue  his  warrant;  and  whether  tiiere 
be  or  be  not  probable  cause  for  issuing  the  warrant,  there  was,  at  all  events,  probable  cause  for  making  the 
statement,  and  no  malice  can  be  inferred  from  a  mere  statement  of  facts  according  to  tiie  trulli.  Where  the 
defendant  went  before  a  magistrate,  and  stated  the  fact  of  his  having  lost  a  bill  of  exchange,  and  the  magis- 
trate's clerk  staled  the  substance,  but  added  that  the  plaintiff  had  feloniously  stolen  the  bill;  there  b(  ing  no 
evidence  of  malice  on  the  part  of  the  defendant,  it  was  held  that  the  plaintiff  had  been  properly  nonsuited. 
Cohen  v.  Morgan  *  G  D.  &  R.  8. 

(1)  [The  original  warrant  issued  by  a  justice  on  a  charge  of  felony,  with  the  acquittal  of  the  person 
charged,  indorsed  and  signed  by  the  justices  who  sat  at  the  trial,  is  evidence  of  the  acquittal.  Dougherty  v. 
Dorsey,  4  Bibb,  207.] 

(A)  (Probable  cause  in  such  a  suspicion  as  would  induce  a  reasonable  man  to  commence  a  prosecution. 
Cabaness  v.  Martin,  3  Dev.  54.  An  action  for  malicious  prosecution  will  not  lie  unless  the  want  of  proba- 
ble cause  is  substantially  proved.  Proof  of  malice  alone  will  not  sustam  the  action.  Murray  v,  Long,  1 
Wend.  149.  [That  malice  and  want  of  probable  cause  must  both  be  established  against  thcclelendant,  in  order 
to  support  an  action  for  a  malicious  criminal  prosecution  or  a  vexatious  civil  suit,  see  Lyons  v.  Fox,  2  Browne, 
Appx.  69.  Kellon  v.  Beviiis,  Cooke's  Rep.  90.  Marshall  v.  Dussard,  Gilmer,  0.  Bill  v.  Graham,  1  N(jtt  Sr, 
M'Cord,  278.  White  v.  Dinghy,  4  Mass.  Rep.  433.  Lindsay  v.  Lamed,  17  ib.  190.  Vanduzor  w  Linderman, 
10  Johns.  106.  Yelv,  105,  a.  (2).]  An  action  for  a  malicious  prosecution  cannot  be  sustained  where  a  verdict 
and  judgment  of  conviction  have  been  had  in  court  ol  competent  jurisdiction,  although  the  party  was  afterwards 
acquitted  upon  an  appeal  to  a  superior  tribunal.  Griffs  v.  Sellers,  2  Dev.  &  Bat.  492.  Whitney  v.  Peckham,  15 
Mass.  R.  243.  In  an  action  for  maliciously  suing  out  a  capias  ad  respondendum,  the  plaintiff  is  estopped  from 
denying  the  existence  of  probable  cause  of  action  by  the  fact  that  a  judgment  was  rendered  against  him 
in  the  suit  in  which  he  was  arrested.  Herman  v.  Bronkerhoof,  8  Watts,  240.  [In  Virginia,  a  magistrate's 
committing  a  prrson  accused  of  fc;lony,  or  binding  him  in  a  recognizance  to  appear  at  court  and  answer 
the  charge,  is  sufficient  evidence  of  probable  cause  though  he  was  acquitted  by  the  court;  unless  he  prove 
by  other  evidence  that  the  prosecution  was  without  any  probable  cause.  Maddox  v.  Jackson,  4  Munf.  462.] 
Want  of  probable  cause  must  be  shown  affirmatively,  and  will  not  be  inferred  from  the  mere  neglect  to  pro- 
secute a  suit  commenced.  Gorton  v.  De  Angelis,  6  VVcnd.  418.  Malice  may  be  inferred  from  a  tfeint  of 
probable  cause,  but  a  want  of  probable  cause  is  not  to  be  inferred  from  the  most  rancorous  malice.  Per 
White,  3.,  Kelstonv.  Benins,  Cooke,  90.  Though  where  a  defendant  pleaded  singly  the  truth  of  the  facts 
involved  in  the  prosecution,  which  was  for  felony;  held,  that  this  was  assuming  to  prove  the  truth  on  his 
own  side,  and  that  the  plaintiff  need  not,  on  the  trial  in  the  first  instance,  sliow  the  want  of  probable  cause. 
Morris  v.  Carson,  7  Cow.  281.  And  a  discharge  of  a  defendant  by  a  magistrate  upon  a  warrant  for  a  felony 
is  prima  facie  evidence  of  the  want  of  probable  cause  in  an  action  brought  by  the  defendant  against  the 
prosecutor  for  a  malicious  prosecution.  Boslick  v.  Rutherford,  4  Hawks.  83.  Secon  v.  Bahcock,  2  John.  R. 
303.  See  also  Williams  v.  Narwood,  2  Yergcr,  329.  Johnston  v.  Martin,  3  Mnr.  248.  In  an  acliou  for 
malicious  prosecution  the  jury  ought  to  be  instructed  by  the  Judge  as  to  the  law  involved  in  the  question  of 
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This  protection  appears  to  be  not  only  one  of  convenience  but  of  justice, 
or  even  of  necessity,  when  it  is  considered  how  often  it  happens  that  the 
facts  upon  which  a  prosecution  is  properly  founded  are  confined  to  the 
knowledge  of  the  prosecutor  alone;  and  if  this  proof  were  not  to  be  re- 
quired on  the  part  of  the  plaintiff,  every  prosecutar  would  in  such  case  be 
left  exposed  to  an  action,  against  which  he  might  have  no  defence  {x),  if 
malice  were  to  be  inferred  trom  the  apparent  want  of  probable  cause. 

It  is  incumbent  on  the  plaintiff,  in  the  first  place,  to  prove  the  absence 

of  probable  cause  (y);  slight  evidence  has  been  held  to  be  sufficient,  the 

plaintiff  being  called  upon  to  prove  a  negative  (z).     What  will  amount  to 

*6^1     probable  *cause  may  be  either  a  question  of  law,  to  be  decided  by  the 

Court  on  the  particular  facts,  as  found  by  the  jury  (a),  or  may,  it  seems,  be 

(x)  See  Lord  Kenyon's  observations  in  Sykes  v.  Dunhrn,]  Camp.  202,  in  note. 

(y)  Willans  v.  Taylor,^  6  Bing.  183.  Action  for  maliciously  suing  out  a  commission  of  bankruptcy;  the 
plaintiff,  after  proving-  the  commission  and  adjudication,  and  that  it  was  afterwards  superseded  by  the  defend- 
ant, proved  also,  that  in  an  action  of  trespass  by  liiiii  again.st  the  defendant  for  taking  goods,  under  which  the 
defendant  justified  as  assignee,  a  verdict  was  given  for  the  plaintiff;  he  also  proved  a  removal  of  goods  which, 
under  the  circumstances,  could  not  amount  to  an  act  of  bankruptcy,  but  which,  in  the  absence  of  any  other, 
was  presumed  to  have  been  relied  on  as  the  act  of  bankruptcy;  held,  that  it  was  sufficient  evidence  on  the 
part  of  the  plaintiff  of  want  of  probable  cause,  to  call  upon  tlie  other  party  to  prove  the  affirmative.  Cotton 
\.  James  2  I  B.  fc  Ad.  128. 

(?)  Incledon  v.  Berry,  1  Camp.  203.  Taylor  v.  Willans  3  2  B.  &  Ad.  857.  Per  Ld.  Tenterden  in  Cot- 
ton  v.  James,  1  B.  &.  Ad.  133,  it  is  said  to  have  been  held,  that  observations  of  the  Judge  on  the  trial  of  the 
indictment,  tending  to  censure  the  mode  in  which  the  proceedings  have  been  conducted,  are  admissible  for 
the  plaintiff.      Warne  v.  Terry,  cor.  Littled.ile,  J.,  Winton  Summ.  Ass.  1836.     Roscoe  on  Evidence,  413. 

(a)  In  Candell  v.  LonfJon,  I  Tr.  520,  Buller,  J.,  stated,  that  what  is  reasonable  or  probable  cause  is  matter 
of  law.  In  Johnstone  v.  Sutton,  1  Tr.  543,  it  is  said,  that  the  question  of  probable  cause  is  a  mixed  question 
of  law  and  fact:  whether  the  circumstances  alleged  to  show  it  probable  or  not  probable  existed,  is  a  matter 
of  fict;  but  whether,  supposing  them  to  be  true,  they  amount  to  a  probable  cause,  is  a  question  of  law  (I), 
and  tiiat  upon  this  distinction  the  case  of  Reynolds  v.  Kennedy,  1  \\Cils.  232,  was  decided.  See  also  B.  N. 
P.  14,  which  cites  Golding  v.  Crowle,  Mich.  2.5,  G.  2,  [Sayer,  1  S.  C]  where  a  verdict  for  the  plaintiff  was 
set  aiside,  not  as  a  verdict  against  evidence,  but  as  a  verdict  against  law,  the  Judge  having  reported  that  there 
was  probible  cause.  See  also  the  judgments  of  Ld.  Mansfield  and  of  Ld.  Lougliborough,  in  Johnstone  v. 
Sutton,  1  T.  R.  544;  2  T.  R.  231.  The  rule  is  one  of  legal  policy,  which  protects  a  party  to  a  certain  extent, 
notwithstanding  his  malacious  intention;  (for  although  he  may  intend  ill,  yet  still  good  may  arise  by  en- 
couraging tiie  prosecution  of  offenders:)  the  application  of  the  rule  must  usually  be  a  question  of  law,  for 
a  jury  caimol  say  how  far  a  mere  rule  of  law  is  to  operate.  See  tit.  Law  and  Fact,  Vol.  I.  See  also  Hill  v. 
Ycates,*  2  Moore,  80;  Jsaacs  v.  Brand,^  2  Starkie's  C.  167.  And  see  Davis  v.  Hardy,^  6  B.  &  C^  225.  Davis 
hired  a  chaise  in  the  name  of  Hardy,  and  r(;ceivcd  from  the  assignee  of  Martin,  a  bankrupt,  the  amount  of 
the  chaiseliire;  he  did  not  pay  it  to  the  innkeeper  or  to  Hardy,  nor  did  he  mention  to  the  latter  that  he  had 

probable  cause.  Master  v.  Deyo,  2  Wend.  424.  See  Burlinghame  v.  Burlinghame,  8  Cow.  142.  Murray 
V.  Long,  1  Wend.  420.  Whether  there  be  probable  cause  is  a  mixed  question  of  law  and  fact.  WCormick 
V.  Lisson,  7  Cow.  715.  Muns.v.  Dupont,  3  Wash.  C.  C.  R.  31.  In  an  action  on  the  ease  for  malicious  pro- 
secution  in  causing  the  plaintiff  to  be  arrested  on  a  charge  for  feloniously  taking  property,  it  is  sufficient 
evidence  of  want  of  probable  cause  that  tlie  party  making  the  complaint  knew  that  the  other  party  claimed 
and  had  at  least  a  prima  facie  right  to  the  property.  Weaver  v.  Townsend,  14  Wend.  192.  But  if  a  de- 
fendant by  his  folly  or  fraud  expose  himself  to  a  well-grounded  suspicion  that  he  was  guilty  of  the  crime  for 
which  he  was  prosecuted,  a  prosecution  based  thereon  will  be  founded  on  probable  cause.  Wilmarih  v. 
Mounlford,  4  Wash.  C.  C.  R.  79.  Evidence  of  the  proof  adduced  on  the  trial  of  the  suit  complained  of  as 
malicious  is  inadmissible  for  the  purpose  of  showing  probable  cause  where  the  defendant  himself  was  not  a 
witness;  the  party  is  bound  to  produce  the  witnesses,  and  is  not  permitted  to  prove  what  they  testified  to. 
Bint  V.  Place,  4  Wend.  591.  In  an  action  for  a  malicious  prosecution  what  the  defendant  swore  on  the  trial 
of  the  indictment  may  be  given  in  evidence  for  him.  Moody  v.  Pender,  2  Hay  w.  29.  Scottv.  Wi/«on,  Cooke, 
315.  ift  justice  of  the  peace  before  whom  the  witnes.fcs  were  examined  in  a  criminal  prosecution,  cannot,  in 
a  subsequent  action  for  a  malicious  prosecution,  testify  to  the  facts  as  sv.'orn  to  by  the  witnesses  before  him. 
The  witnesses  themselves  are  the  best  evidence.     Richards  v.  Foiilk,3  Ohio  R.  53.) 

(1)  [Leggetl  V.  Blount,  2  Taylor,  123.  lllmer  v.  Leland,  1  Greenleaf,  134.  Manns  v.  Dupont,  Sf  al.  2 
Browne's  Rep.  Appx.  42.  {3  Wash.  C.  C.  Rep.  31.}  Ace.  In  Crahtree  v.  Norton,  4  Munf  59,  it  was  held 
that'the  court  ought  not  to  instruct  the  jury  that  probible  cause  is  proved,  but  should  leave  the  weight  of 
the  testimony  to  the  jury,  unless  the  facts  are  agreed  by  the  pleadings,  or  submitted  to  the  court  by  the 
parties.  See  also  Maddox  v.  Jackson,  4  Munf.  462  The  Court  of  Tennessee,  in  the  case  of  Kelton  v. 
Beinns,  Cooke's  Rep.  90,  were  divided  in  opinion,  on  the  question  whether  probable  cause  be  a  point  for  the 
decision  of  the  jury  or  the  court.] 
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a  coiiclnsion  or  inference  of  fact  to  be  drawn  by  the  jury  (h).     Evidence  of 

the  most  ^express  malice  will  not  dispense  with  proof  of  the  absence  of    *682 

probable  cause  (c). 

received  the  amount.  Upon  a  cliarg'e  being  preferred  agninst  Davis,  he  was  examined  before  one  of  the 
magistrates,  and  adnilttcd  most  of  the  facts.  On  this  evidence  the  learned  Judge  ;ii  the  trial  was  of  opinion, 
that  there  was  sufficient  evidence  of  the  want  of  probal)le  cause  for  indicting  Davis  for  embezzlement.  (The 
Court  of  K.  B.  were  afterwards  of  the  same  opinion.)  In  tlie  same  case,  Staines,  the  proprietor  of  the  chaise, 
was  afterwards  called  as  a  witness  for  the  defendant;  and  it  appeared  on  his  evidence  that  Staines  having 
applied  to  Davis  (or  payment,  the  latter  requested  Staines  not  to  tell  Hardy,  for  it  would  do  him  a  great  injury. 
The  learned  Judge  was  of  opinion  that  the  subsequent  ficts,  coupled  with  the  former,  nonsuited  the  plaintiff, 
though  pressed  by  the  defendant's  counsel  to  leave  it  to  the  jury  whether  they  believed  Staines's  evidence, 
and  the  Court  of  K.  B.  refused  to  set  aside  the  nonsuit.  See  also  Spencer  v.  Jacob,^  1  M.  &  M.  180.  ^  In  an 
action  by  an  attorney,  for  maliciously  and  witiiout  probable  cause  indicting  him  for  sending  a  threatening 
letter,  it  appeared  that  his  clients  having  inquired  of  the  defendant  as  to  the  truth  of  a  representation  made 
by  a  person  who  had  offered  to  buy  goods  of  them,  the  defendant  replied  that  he  would  not  be  responsible 
for  the  debt,  but  believed  the  person  had  the  en)ployment  he  represented.  The  goods  were  then  supplied  to 
him.  His  representations  turned  out  to  be  false,  and  the  plaintiff,  by  direction  of  his  clients,  wrote  a  letter 
to  defendant,  demanding  payment  of  tiie  price  of  the  goods  obtained  from  his  clients  through  the  defendant's 
representation;  and  stating,  that  the  circumstances  made  it  incumbent  on  his  clients  to  bring  the  matter 
under  the  notice  of  the  public,  if  the  defendants  did  not  immediately  discharge  the  amount;  that  he  had 
instructions  to  adopt  proceedings,  if  the  matter  were  not  arranged  in  the  course  of  the  morrow;  and  that,  as 
those  measures  would  be  of  serious  consequence  to  the  defendants,  he  hoped  they  would  prevent  them  by 
attention  to  his  letter.  The  defendant  was  then  summoned  before  a  magistrate,  to  answer  a  charge  of  ob- 
taining goods  under  false  pretences;  the  plrintiff  served  tiie  summons,  and  attended  with  his  clients,  and 
the  complaint  was  dismissed.  The  defendant  afterwards  indicted  the  plaintiff  for  sending  a  threatening 
letter,  contrary  to  the  7  &  8  Geo.  4,  c.  29,  s.  8,  and  he  was  acquitted.  On  the  trinl  of  this  action  the  Judge, 
without  leaving  any  question  to  the  jury,  decided  that  there  was  reasonable  and  probable  cause  for  preferring 
the  indictment;  held  that  the  decision  was  correct,  and  that  the  evidence  did  not  raise  a  question  of  fict  for 
the  jury,  whether  the  defendant  bona  Jide  believed  that  he  had  a  reasonable  cause  for  indicting,  but  a  pure 
question  of  law  for  the  Judge,  whether  the  defend  mt  had  such  reasonable  cause.  Blackford,  gent,  one,  S(C. 
V.  Dod,2  2  B.  &  Ad.  179.     And  see  Append,  vol.  ii.  681. 

(h)  See  Vol.  I.  tit.  Law  and  Fact.  Isaacs  v.  Brand?  2  .Stark ie's  C.  167.  Brookes  v.  Warwick,'^  2  Starkie's 
C.  389.  Lord  Kenyon's  observations,  in  Hollon  v.  Shepherd,  6  East,  14,  n.  Fry  v.  Hill,''  7  Taunt.  397. 
Starkie  on  Libel,  &,c.  vol.  1,  p.  379;  'infra,  6s3,  note  ( /)).  BeckwHli  v.  Phihly,^  6  B.  &  C.  635.  Where  a 
felony  has  been  committed,  tliough  not  by  the  plaintiff,  a  private  person  may  justify  not  only  a  prosecution, 
but  even  an  actual  arrest,  if  he  acted  on  fair  and  reasonable  groimds  of  suspicion.  But  in  an  action  of 
trespass,  it  would  be  necessary  that  the  defendant  (not  beinu-  an  officer)  should  plead  specially  the  grounds 
on  which  he  acted.  See  Mure  v.  Kaye,  4  Taunt.  3  4.  M'Cloiighan  v.  Clayton,''  2  Starkie's  C.  445.  Haw. 
b.  2,  c.  12,  s.  15.  In  such  cases,  therefore,  it  may  be  a  question  of  law  for  the  Court,  whether  the  circum- 
stances were  sufficient  to  justify  an  arrest.  No  one  who  did  not  himself  believe,  on  facts  within  his  know- 
ledge,  that  the  party  was  guilty,  would  be  justified  in  making  an  arrest.  Haw.  b.  2,  c.  12,  s.  15.  Sir  Anthony 
Ashley''s  Case,  12  Co.  92.  The  defendant,  a  constable  acting  upon  the  information  of  another,  corroborated 
by  a  supposed  intercepted  anonymous  letter,  apprehended  the  plaintiff  at  her  lodgings  at  night,  without  any 
warrant;  it  was  left  to  the  jury  to  consider  whether,  looking  at  the  facts,  the  defendant  had  reasonable  ground 
to  suppose  the  plaintiff  implicated  in  the  felony  with  which  she  had  been  charged,  and  whether,  standing  in 
his  place,  they  would  have  acted  as  he  had  done;  and  it  was  held  that  the  direction  was  not  improper.  Davis 
V,  Russell,^  5  Bing.  354.  In  an  action  for  maliciously  indicting  A.  for  perjury,  it  appeared  that  the  defend- 
ant B.,  in  1824,  preferred  the  indictment,  and  gave  evidence  befijre  the  grand  jury;  that  the  bill  was  found, 
was  removed  into  K.  B.,  and  tried  in  1827;  and  that  B.,  who  was  then  in  custody,  was  brought  into  Court 
under  a  habeas  corpus,  obtained  by  his  attorney  on  the  ground  tiiat  he  was  a  material  witness;  but  he  did  not 
give  evidence,  and  A,  was  acquitted.  The  Judge  in  his  direction  told  the  jury,  that  if  the  defendant  did 
not  appear  at  the  trial  as  a  witness,  from  a  consciousness  that  he  had  no  evidence  to  give  which  would  sup- 
port the  indictment,  then  there  was  a  want  of  probable  cause,  and  they  should  find  for  the  plaintiff;  but  if 
ills  non-appearance  did  not  proceed  on  that  ground,  then  there  was  no  proof  of  want  of  probable  cause,  and 
they  should  find  for  the  defendant.  The  defendant  offered  no  evidence,  and  the  jury  found  for  the  plaintiff. 
Upon  error  on  a  bill  of  exceptions,  wherein  the  objection  stated  to  the  summing  up  was,  that  the  Judge 
himself  ought  to  have  determined  upon  the  facts  whether  there  was  probable  cause,  without  leaving  any 
question  to  the  jury,  it  was  held,  that  under  the  circumst  inces,  the  motive  which  induced  the  defendant  not 
to  appear  as  a  witness  was  a  question  of  fact  for  the  jury,  and  that  they  might  be  directed  to  concl[^e  there 
was  or  was  not  probable  cause,  and  to  find  for  or  against  the  defendant,  according  to  their  opinion  of  the 
motive.  Taylor  v.  Willans,^  (in  error,)  2  B.  &  Ad.  845.  In  the  case  of  Macdonald  v.  Rook,^o  2  Bing.  N.  C. 
217,  it  was  held  that  the  Judge  was  warranted,  under  the  particular  circumstances  of  the  case,  in  leaving 
the  question  of  want  of  probable  cause  to  the  jury;  and  Tindall,  C.  J.  observed,  "There  are  some  cases,  no 
doubt,  in  which  a  Judge  may  be  expected  to  tell  the  jury  whether  or  not  a  defendant  had  probable  cause  for 
proceeding  against  the  plaintiff,  as  in  the  case  of  a  threatening  letter,  or  the  like;  but  where  the  probable 
cause  consists  partly  of  facts  and  partly  of  matter  of  law,  a  Judge  would  be  warranted  in  leaving  the  question 
toajurv."     But  see  Appendix. 

(c)   Turner  v.  Turner, ^^  1  Gow.  50.     Johnson  v.  Sutlon,  1  T.  R.  545. 
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MALICIOUS  PROSECUTION: 


Under  the  New  Rules  probable  cause  is  put  in  issue  by  the  general  plea 
of  not  guilty  {d). 

Wliere,  upon  an  indictment  for  a  malicious  prosecution  for  perjury,  it 
appeared  that  part  of  the  affidavit  on  which  perjury  had  been  assigned  had 
been  falsely  sworn,  but  that  there  was  no  probable  cause  for  some  as-^iign- 
ments  of  perjury  on  some  of  the  transactions  contained  in  the  affidavit,  it 
was  held  that  the  action  was  maintainable  (e);  for  there  being  no  probable 
cause  for  some  of  the  charges  in  the  indictment,  it  was  preferred  without 
probable  cause  [f). 

Jt  is  invariably  necessary,  in  an  action  of  this  nature,  to  give  some  posi- 
^  tive  evidence,  arising  out  of  the  circumstances  of  the  prosecution,  to  show 
that  it  was  groundless;  it  is  insufficient  to  prove  a  mere  acquittal,  or  even 
to  prove  any  neglect  or  omission  on  the  part  of  the  defendant  to  make  good 
his  charge;  for  as  was  observed  in  the  case  of  Purcell  v.  Macnatnara  [g), 
*683  the  ^prosecution  may  have  been  commenced  and  abandoned  from  tlie 
purest  and  most  laudable  motives. 

Thus  it  is  not  enough  to  show,  that  on  an  indictment  of  the  plaintiff  by 
the  defendant  for  perjury,  the  former  was  acquitted  upon  the  trial,  on  fail- 
ure of  the  prosecutor's  appearance  when  called  (A);  even  although  the  facts 
lay  within  the  defendant's  knowledge,  who,  had  there  been  the  least  foun- 
dation for  the  prosecution  might  have  proved  it  {i). 

Or  to  prove  that  the  bill  was  thrown  out  by  the  grand  jury  [k),  or  that 
the  defendant,  after  charging  the  plaintiff  on  oath  with  an  assault,  omitted 
to  prefer  an  indictment  (/). 

Where  the  prosecutor  has  abandoned  the  prosecution  without  giving  any 
evidence,  and  it  is  proved  that  the  defendant  was  actuated  by  malicious 
motives  in  preferring  the  bill,  although  some  evidence  must  still  be  given 
of  the  want  of  probable  cause,  slight  evidencfe  will  be  sufficient  {m). 

(d)  Cotton  V.  Brown,^  3  Ad.  &  Ell.  312;  4  N.  &  M.  836,  S.  C.  In  an  action  for  maliciously  outlawing 
the  plaintiff,  the  plea  of  not  g^nilty  puts  in  issue  the  existence  of  reasonable  and  probable  cause,  but  not  the 
reversal  of  the  outlawry.     Drunimond  v.  Pigou,-  2  Bing.  N.  C.  114. 

(e)  Reed  v.  Taylor,  4  T^iunt.  G16. 

(/■)  Per  Gibb.s  C.  J.,  Reed  v.   Taylor,  4  Taunt.  616. 

(g)  9  E  isf,  3fil.  [See  al.so,  Shock  v.  M'Chenny,  4  Yeates,  507.]  Sykes  v.  Dunbar,  cited  9  East,  363,  in 
the  note,  wlierc  Lord  Kenyon  ruled,  that  it  was  not  sufficient  for  the  plaintiff  to  show  his  acquittul,  without 
gnino-  farther,  and  jjiving  evidence  of  malice  in  the  defend.int.  And  see  Incledon  v.  Berry,  1  Camp.  21)3. 
Wallis  V.  Alpine,  1  Camp.  204,  (n.)     Willans  v.  Taylor,^  G  Bing.  183;  ^2  B.  &,  Ad.  845. 

(A)  9  Eus^t,  303. 

(i)  The  circumstance,  that  in  the  particular  cnse  the  facts  are  peculiarly  within  the  knowledp;e  of  the 
prosecuior,  and  the  proof  of  them  within  his  reach,  would  clearly  be  an  insufficient  reason  for  departing  from 
the  general  rule,  which  seems  to  be  founded  partly  on  the  difficulty  under  which  a  defendant  must  often 
labour,  in  provinsj-  by  other  witnesses  the  cause  which  he  had  for  instituting  the  prosecution.  In  Buller's 
Nisi  Prius,  14,  it  is  laid  down,  that  where  the  facts  are  in  the  knowledge  of  the  defendant  himseK,  he  must 
show  a  probable  cause,  though  the  indictment  has  been  found  by  a  grand  jury,  or  the  plaintiff  shall  recover, 
without  proof  of  express  malice;  for  this  position,  the  case  of  Parrotl.  v.  Fishicick,  Loud.  Sill,  after  Trin.  T. 
1773,  is  referred  to;  but  from  the  note  of  this  case,  given  9  E  ist,  362,  it  appears  that  where  a  defendant  had 
been  acquitted  by  verdict,  Lord  Mansfield,  in  summing  up,  said,  "tli;it  it  was  not  necessary  to  prove  express 
malice;  for  \f"\l  appeared  that  there  was  no  probable  cause,  that  was  sufficient  to  prove  implied  malice,  which 
was  all  that  was  necessary  to  be  proved  to  support  this  action.  For  in  that  case  all  the  facts  lay  within  the 
defendant's  own  knowledge;  and  if  there  were  the  least  fmndation  for  the  prosecution,  it  was  in  his  power 
and  iiiAmbent  on  him  l-i  prove  it."  Verdict  f'lr  the  plaintiff,  damages  50/.  It  is  observed  by  Mr.  East,  in 
the  note  referred  to,  that  it  was  perfectly  consistent  with  the  summing  up,  that  the  plaintiff  had  given  prima 
facie  evidence  to  negative  any  probable  cause. 

(k)  Byne  v.  Moore,^  1  Marsh,  [>.  In  Nicholson  v.  Coghill,  4  B,  &  C.  23,  Holroyd,  J.,  said,  that  in  actions 
for  malicious  pro.sccutions  it  had  been  Ik  Id  that  evidence  of  the  bill  having  been  thrown  out  by  the  grand 
jury,  was  sufficient  to  warrant  an  inference  of  the  absence  of  probable  cause. 

(I)    Wallis  v.  Alpine,  1  Camp.  204. 

(m)  Per  Le  Blanc,  J.,  Incledon  v.  Berry,  1  Camp.  203.  In  the  note.  [Kerr  v.  Workman,  Addison's  R. 
170.] 
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Where  the  defendant  had  preferred  three  bills  of  indictment  against  the 
plaintiff  on  the  same  charge,  op.e  of  wfiicli  had  been  found  on  his  own  tes- 
timony, and  he  abandoned  the  last  indictment  at  the  time  of  trial,  after  it 
had  been  pending  three  years,  it  was  held  to  be  sutfic'ient  prinid  facie  evi- 
dence of  the  want  of  probable  cause  (ti). 

In  an  action  against  a  magistrate  (or  a  malicious  conviction,  the  question 
is  not  whether  there  was  probable  cause  in  fact  for  convicting,  but  wheiher 
he  had  any  probable  cause  for  convicting;  and  for  this  pur|)ose,  what  passed 
before  him  upon  the  hearing  is  not  only  proper,  but  essential  evidence  with 
a  view  to  the  question  of  malice  (o).  It  is  also  incumbent  on  the  plainiifT 
to  prove  the  existence. of  malice,  as  well  as  the  want  of  probable  cause  (A). 

The  existence  of  malice  xsusiially  (p)  a  question  of  fact  for  the  jury.     Malice(T). 

*'l'he  proof  of  malice  in  this  action  (as  has  already  been  observed)  usually  *6S4 
results  from  the  want  of  probable  cause,  which  when  once  established 
affords  a  strong  presumption  of  malice  (q).  Evidence  as  to  the  conduct  of 
the  defendant  in  the  course  of  the  transaction,  his  declarations  on  the  sub- 
ject, and  any  forwardness  and  activity  in  exposing  the  plaintiff  by  a  publi- 
cation of  the  proceedings,  is  properly  adduced  to  prove  malice  (r)  (2).  It 
seems  also,  that  the  plaintiff  may  give  in  evidence  the  proof  adduced  by 

(n)   Willans  V.  Taylor,  QB'mg.  183. 

(0)  Barley  v.  Betliune,^  5  Taunt.  580.  [See  Kennedy  v.  Terrill,  Hardin,  490.  Moore  v.  Vidorl,  6  Munf. 
273.] 

(p)  See  Johnstone  v.  Sutton,  I  T.  R.  513.  [Ray  v.  Law,  1  Peters  R.2I0.  Munns  v.  Dupont,  2  Browne's 
R.  Appx.  42.  Somner  v.  Wilts,  4  Serg'.  &,  R.  19.]  Yet  there  tniiy  be  cases  so  circuinstancod,  thai  liiough 
the  Courts  might  not  go  so  far  as  to  infer  malice  in  point  of  law,  without  the  aid  of  a  jury,  yet  they  would 
leave  it  to  llie  jury  to  imply  malice,  Brookes  v.  Warwick,"^  2  Starkie's  C.  389.  See  also  Isaacs  v.  Brand,^  2 
Starkie's  C.  167.  Supra,  Vol.  I.  tit.  Law  and  Fact.  The  def<;ndant  had  held  llie  plaintiff  to  bail,  as  admin- 
istratrix, for  a  debt  due  from  the  est;ilc;  and  upon  the  triiil  of  the  action  for  maliciously  holding  to  bail,  the 
plaintiff  relied  wholly  on  the  mere  fact  of  her  having  been  held  to  bail  when  she  was  not  liable  to  arrest, 
and  gave  no  extrinsic  evidence  of  malice.  The  jury  having  found  a  verdict  for  the  plaintiff,  with  five  shil- 
lings damages,  the  Court,  upon  a  motion  for  a  new  trial,  doubted  whether  the  very  fact  of  holding  the  party 
to  bail,  under  such  circumstances,  was  not  evidence  from  which  malice  was  to  be  implied,  and  refused  to 
disturb  the  verdict.     Fletcher  v.  Webb,  11  Price,  381. 

(7)  Noeviilence  of  malice  can  be  more  cogent  than  that  the  defendant  knew  that  the  plaintiff  was  innocent. 
Purcell  V.  Macnamara,9  East,  361;  Burley  v.  Bethune,^  5  Taunt.  583.  Turner  v.  Goii',  20.  The  want  of 
probable  cause  is  not  conclusive  as  to  malice.     Mitchell  v.  Jenkins,*  5  B  &,  Ad.  558,     2  N.  &  M.  301. 

(»•)  Str.  Gill.  So  it  has  been  held  that  evidence  of  malevolent  misconduct  by  the  defendant  towards  the 
plaintiff,  tending  to  show  evil  motives  after  the  prosecution,  is  admissible.  Caddy  v.  Barlow,^  1  M.  &  Ry. 
275.  The  plaintiff  having  been  taken  into  custody  on  a  criininal  charge,  offers  bail  before  the  magistrate,  to 
which  the  prosecutor  ot>jects;  a  letter  purporting  to  have  been  written  by  a  Judge,  on  reading  vvhic.'i  the 
magistrate  was  induced  to  admit  the  phiintiff  to  bail,  is  evidence  merely  to  show  that  the  mag-islrate  refused 
bail  till  so  induced,  without  proof  that  the  letter  was  written  by  the  Judge.  Taylor  v.  Willans,^  10  B.  & 
C.  845.  And  in  order  to  show  that  the  prosecutor  took  steps  to  prevent  a  person  from  becoming  bail,  an 
affidavit  made  by  the  attorney's  clerk  was  put  in,  as  showing  that  those  who  conducted  the  prosecution  had 
taken  means  to  prevent  a  |)erson  becoming  bail  for  A.  This  was  held  to  be  admissible,  without  callitinf  the 
clerk  to  prove  an  authority  from  his  master  to  make  the  affidavit.  Taylor  v.  Willans,^  (in  error,)  2  B.  dt  Ad. 
845.  It  has  been  held  that  in  order  to  support  the  averment  of  malice,  it  must  be  shown  that  the  charge  is 
willully  false.  Cohen  v.  Morgan,''  6  D.  &  R.  9,  cor.  Abbott,  C.  J.;  this  doctrine  does  not  seem  to  be  war- 
ranted by  the  autl-.orities. 

(A)  (If  a  man  prosecute  another  for  real  guilt,  no  matter  how  malicious  his  motive  may  be,  he  is  not 
liable  in  an  action  for  malicious  prosecution,  nor  is  he  liable  if  he  prosecute  him  from  apparent  guilt,  arising 
from  circumstances  which  he  honestly  believes.     Plammer  \\  Gheen,3  Hawks.  06.) 

(1)  [Grand  jurors  are  not  liable  to  art  action  for  malicious  prosecution  f^ir  information  given  by  them  to 
their  fi'llows,  upon  which  a  presentment  is  founded.     Black  v.  Sugg,  Hiirdin,  556.) 

(2)  [Where  the  pi  lintifF  gives  evidence  of  the  conversation  of  the  defendant  to  show  malice,  the  defendant 
may  prove  by  the  committing  magistrate  what  he  swore  before  him.  Guerrant  v.  Tinder,  Gilmer,  36.  And 
where  the  magistrate  records  the  prosecutor's  testimony,  the  plaintiff  may  give  such  parol  evidence  of  this 
testimony  as  is  consistent  with  the  written  statement,  and  tends  to  a  more  exact  specification.  Watt  v. 
Greenlee,  2  Murphey,  246.] 
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682  MALICIOUS  PROSECUTION: 

Under  the  New  Rules  probable  cause  is  put  in  issue  by  the  general  plea 
of  not  guilty  {d). 

Where,  upon  an  indictment  for  a  malicious  prosecution  for  perjury,  it 
appeared  that  part  of  the  affidavit  on  which  perjury  had  been  assigned  had 
been  falsely  sworn,  but  that  there  was  no  probable  cause  for  some  assign- 
ments of  [)erjury  on  some  of  the  transaciions  contained  in  the  affidavit,  it 
was  held  that  the  action  was  maintainable  (e);  for  there  being  no  probable 
cause  for  some  of  the  charges  in  the  indictment,  it  was  preferred  without 
probable  cause  (/). 

It  is  invariably  necessary,  in  an  action  of  this  nature,  to  give  some  posi- 
^  live  evidence,  arising  out  of  the  circumstances  of  the  prosecution,  to  show 
that  it  was  groundless;  it  is  insufficient  to  prove  a  mere  acquittal,  or  even 
to  prove  any  neglect  or  omission  on  the  part  of  the  defendant  to  make  good 
his  charge;  for  as  was  observed  in  the  case  of  Purcell  v.  Macnamara  (g), 
*683  the  ^prosecution  may  have  been  commenced  and  abandoned  from  the 
purest  and  most  laudable  motives. 

Thus  it  is  not  enough  to  show,  that  on  an  indictment  of  the  plaintiff  by 
the  defendant  for  perjury,  the  former  was  acquitted  upon  the  trial,  on  fail- 
ure of  the  prosecutor's  appearance  when  called  (A);  even  although  the  facts 
lay  within  the  defendant's  knowledge,  who,  had  there  been  the  least  foun- 
dation for  the  prosecution  might  have  proved  it  (/). 

Or  to  prove  that  the  bill  was  thrown  out  by  the  grand  jury  (k),  or  that 
the  defendant,  after  charging  the  plaintiff"  on  oath  with  an  assault,  omitted 
to  prefer  an  indictment  (/). 

Where  the  prosecutor  has  abandoned  the  prosecution  without  giving  any 
evidence,  and  it  is  proved  that  the  defendant  was  actuated  by  malicious 
motives  in  preferring  the  bill,  although  some  evidence  must  still  be  given 
of  the  want  of  probable  cause,  slight  evidenc^e  will  be  sufficient  {m). 

(d)  Cotton  V.  Brown,^  3  Ad.  &  Ell.  312;  4  N.  &  M.  836,  S.  C.  In  an  action  for  maliciously  outlawing 
the  plaintiff,  the  plea  of  not  £;nilty  puts  in  issue  the  existence  of  reasonable  and  probable  cause,  but  not  the 
reversal  of  the  outlawry.     Drunimond  v.  Pigoii,'^  2  Bing.  N.  C.  114. 

(f)  Reed  V.  Taylor,  4  Tiunt.  til 6. 

(  f)  Per  Gibbs,  C.  J..  Reed  v.   Taylor,  4  Taunt.  616. 

(g)  9  Eist,  361.  [See  al.so,  Shock  v.  M'Chenny,  4  Yeates,  .507.]  Sykes  v.  Dunbar,  cited  9  East,  363,  in 
the  note,  where  Lord  Kenyon  ruled,  that  it  was  not  sufficient  for  the  plaintiff  to  show  his  acquittal,  without 
goingr  farther,  and  Jjiviiig  evidence  of  malice  in  the  defendant.  And  see  Incledon  v.  Berry,  1  Camp.  2U3. 
Wallis  V.  Alfdne,  1  Camp.  204,  (n.)     Willans  v.  Taylor,^  6  Bmg.  183;  ^2  B.  &,  Ad.  845, 

(/»)  9  Eiisi,  3C3. 

(i)  The  circumstance,  that  in  the  particular  cnse  the  facts  are  peculiarly  within  the  knowledge  of  the 
prosecutor,  and  the  proof  of  them  withifi  his  reach,  would  clearly  be  an  insufficient  reason  for  departing  from 
the  general  rule,  which  seems  to  be  founded  partly  on  th.e  difficulty  under  which  a  defendant  inns^t  often 
labour,  in  proving  by  other  witnesses  the  cause  which  he  had  for  instituting  the  prosecution.  In  Buller's 
Nisi  Prius,  14,  it  is  laid  down,  that  where  the  facts  are  in  the  knowledge  of  the  defendant  himsel'',  he  must 
show  a  probable  cause,  though  the  indictment  has  been  found  by  a  grand  jury,  or  the  plaintiff  shall  recover, 
without  proof  of  express  rnalice;  for  this  position,  the  case  of  i'arroU  v.  Fishwick,  Lond.  Silt,  after  Trin.  T. 
1772,  is  referred  to;  but  from  the  note  of  this  case,  given  9  E  ist,  362,  it  appears  that  where  a  defendant  had 
been  acquitted  by  verdict,  Lord  Mansfield,  in  summing  up,  said,  "that  it  was  not  necessary  to  ()rove  express 
malice;  for  \f\l  appeared  that  there  was  no  probable  cause,  that  was  sufficient  to  prove  implied  malice,  which 
was  all  that  was  necessary  to  be  proved  to  support  this  action.  For  in  that  case  all  the  facts  lay  within  the 
defendant's  own  knowledge;  and  if  there  were  the  least  f  mndation  fur  the  prosecution,  it  was  in  his  power 
and  inWmhcnt  on  him  l-i  prove  it."  Verdict  {'or  the  plaintiff,  damages  50/.  It  is  observed  by  Mr.  East,  in 
the  note  referred  to,  that  it  was  perfectly  consistent  with  the  summing  up,  tliat  the  plaintiff  hud  given  prima 
facie  evidence  lo  negative  any  |)rob,ible  cause. 

(k)  fhjne  V.  Moore,^  1  Marsh,  \l.  In  Nicholson  v.  Coghill,  4  B  &  C.  23,  Holroyd,  J.,  said,  that  in  actions 
for  malicious  prosecutions  it  had  been  Ik  Id  that  evidence  of  the  bill  having  been  thrown  out  by  the  grand 
jury,  was  sufficient  lo  warrant  an  inference  of  the  absence  of  probable  cause. 

(/)    WiiIHb  v.  Alpine,  1  ('amp.  204. 

(m)  Per  Le  Blanc,  J.,  Incledon  v.  Berry,  1  Camp.  203.  In  the  note.  [Kerr  v.  Workman,  Addison's  R. 
170.] 
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Where  the  defendant  had  preferred  three  bills  of  indictment  against  the 
plaintiff  on  the  same  charge,  one  of  whicli  had  been  fonnd  on  his  own  tes- 
timony, and  he  abandoned  the  last  indicttnent  at  the  lime  of  trial,  after  it 
liad  been  pending  three  years,  it  was  held  to  be  suificieni  primd  facie  evi- 
dence of  the  want  of  probable  cause  («). 

In  an  action  against  a  magistrate  for  a  malicious  conviction,  the  question 
is  not  whether  there  was  probable  cause  in  fact  for  convicting,  but  whether 
he  had  any  probable  cause  for  convictmg;  and  for  this  purpose,  what  passed 
before  him  upon  the  hearing  is  not  only  proper,  but  essential  evidence  with 
a  view  to  the  question  of  malice  (o).  It  is  also  incumbent  on  the  plainiitT 
to  prove  the  existence,  of  malice,  as  well  as  the  want  of  probable  cause  (A). 

The  existence  of  malice  is  usually  (/;)  a  question  of  fact  for  the  jury.     Malice (T). 

*'l'he  proof  of  malice  in  this  action  (as  has  already  been  observed)  usually  *6S4 
results  from  the  want  of  probable  cause,  which  when  once  established 
affords  a  strong  presumption  of  malice  {q).  Evidence  as  to  the  conduct  of 
the  defendant  in  the  course  of  the  transaction,  his  declarations  on  the  sub- 
ject, and  any  forwardness  and  activity  in  exposing  the  plaintiff  by  a  publi- 
cation of  the  proceedings,  is  properly  adduced  to  prove  malice  (r)  (2).  It 
seems  also,  that  the  plaintiff  may  give  in  evidence  the  proof  adduced  by 

(n)   WiUans  v.  Taylor,  (J  Binjr.  183. 

(0)  Barley  v.  Betliune,^  5  Taunt.  580.  [See  Kennedy  v.  Terrill,  Hardin,  490.  Moore  v.  Vidorl,  6  Munf. 
273.] 

(p)  See  Johnstone  v.  Sutton,  1  T.  R.  513.  [Ray  v.  Laic,  1  Peters  R.210.  Munns  v.  Dupont,  2  Browne's 
R.  Appx.  42.  Somner  v.  Wilts,  4  Serg.  &,  R.  19.]  Yet  tliero  tniiy  be  cases  so  circumstanced,  tliul  lliougli 
the  Courts  might  not  go  so  far  as  to  infer  malice  in  point  of  law,  without  the  aid  of  a  jury,  yet  they  would 
leave  it  to  the  jury  to  imply  malice,  Brookes  v.  Warwick,'^  2  Starkie's  C.  389.  See  also  Isaacs  v.  Brand,^  2 
Starkie's  C.  167.  Supra,  Vol.  I.  tit.  Law  and  Fact.  The  def-ndant  had  held  the  plaintiff  to  bail,  as  admin- 
istratrix, for  a  debt  due  from  the  estate;  and  upon  the  triul  of  the  action  for  maliciously  holding  to  bail,  the 
plaintiff  relied  wholly  on  the  mere  fact  of  her  having  been  held  to  bail  when  she  was  not  liable  to  arrest, 
and  gave  no  extrinsic  evidence  of  malice.  The  jury  having  found  a  verdict  for  the  plaintiff,  with  five  shil- 
lings damages,  the  Court,  upon  a  motion  for  a  new  tri  il,  doubted  whether  tlie  very  fact  of  holding  the  party 
to  bail,  under  such  circumstance.",  was  not  evidence  from  which  malice  was  to  be  implied,  and  refused  to 
disturb  the  verdict.     Fletcher  v.  Webb,  11  Price,  381. 

(17)  Noeviilence  of  malice  can  be  more  cogent  than  that  the  defendant  knew  that  the  plaintiff  was  innocent. 
Purcell  V.  Macnamara,9  East,  361;  Burley  v.  Bethune,^  5  Taunt.  583.  Turner  v.  Gow,  2^.  The  want  of 
probable  cause  is  not  conclusive  as  to  malice.     Mitchell  v.  Jenkins,*  5  B  &  Ad.  558,     2  N.  &  M.  301. 

()•)  Str.  G.)\.  So  it  has  been  held  thiit  evidence  of  malevolent  misconduct  by  the  defendant  towards  the 
plaintiff,  tending  to  show  evil  motives  after  the  prosecution,  is  admissible.  Caddy  v.  Barlow,^  1  M.  &.  Ry. 
275.  The  plaintiff  having  been  taken  into  custody  on  a  criminal  charge,  offers  bail  before  the  magistrate,  to 
which  the  prosecutor  ot)jects;  a  letter  purporting  to  have  been  written  by  a  Judge,  on  reading  which  the 
magistrate  was  induced  to  admit  the  pLiintiff  to  bail,  is  evidence  merely  to  show  that  the  mag;istrate  refused 
bail  till  so  induced,  without  proof  that  the  letter  was  written  by  the  Judge.  Taylor  v.  Willans,^  10  B.  &. 
C.  845.  And  in  order  to  show  that  the  prosecutor  took  steps  to  prevent  a  person  from  becoming  bail,  an 
affidavit  made  by  the  attorney's  clerk  was  put  in,  as  showing  that  those  who  condueted  the  prosecution  had 
taken  means  to  prevent  a  |)erson  becoming  bail  for  A.  This  was  held  to  be  admissible,  without  CHlliuff  tlie 
clerk  to  prove  an  authority  from  his  master  to  make  the  affidavit.  Taylor  v.  Willans,^  (in  error,)  2  B.  &  Ad. 
845.  It  has  been  held  that  in  order  to  support  the  averment  of  malice,  it  must  be  shown  that  the  charge  is 
wilfully  false.  Cohen  v.  Morgan,''  6  D.  &,  R.  9,  cor.  Abbott,  C.  J.;  this  doctrine  does  not  seem  to  be  war- 
ranted by  the  authorities. 

(A)  (If  a  man  prosecute  another  for  real  guilt,  no  matter  how  malicious  his  motive  may  be,  he  is  not 
liable  in  an  action  for  malicious  prosecution,  nor  is  he  liable  if  he  prosecute  him  from  apparent  guilt^arising 
from  circuuistances  which  he  honestly  believes.     Plummer  v.  Gheen,  3  Hawks.  G6.) 

(1)  [Grand  jurors  are  not  liable  to  art  action  for  malicious  prosecution  for  information  given  by  them  to 
their  fellows,  upon  which  a  presentment  is  founded.     Black  v.  Suf;g,  Hardin,  556.) 

(2)  [Where  the  pi  lintiff  gives  evidence  of  the  conversation  of  tlie  defetid.int  to  show  malice,  the  defendant 
may  prove  by  the  committing  magistrate  what  he  swore  before  him.  Guerrant  v.  Tinder,  Gilmer,  36.  And 
where  the  magistrate  records  the  prosecutor's  testimony,  the  phiintiff  may  give  such  parol  evidence  of  this 
testimony  as  is  consistent  with  the  written  statement,  and  tends  to  a  more  exact  specification.  Watt  v. 
Greenlee,  2  Murphey,  246.] 
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the  defendant  on  the  trial  of  the  charge  (s).     So  he  may  give  in  evidence 
publications  by  the  defendant  on  the  subject  of  the  charge  (/). 

Where  the  prosecution  was  against  the  plaintiff  and  another,  the  plain- 
tiff may,  as  part  of  the  res  gesta  and  to  show  the  animus  of  the  defendant, 
give  in  evidence  misconduct  in  the  transaction  against  the  other  party  in- 
dicted («). 

Where  the  defendant,  a  Bank  inspector,  had  procured  the  plaintiff,  a 
tradesman,  to  be  taken  into  custody  on  a  charge  of  having  in  his  possession 
a  forged  bank-note,  without  legal  excuse,  because  he  had  refused,  after 
paying  the  amount  to  the  person  to  whom  he  had  paid  it  away,  to  deliver 
it  up  to  the  inspector,  Lord  Ellenborough  held  that  the  pressing  a  com- 
mitment, under  such  circumstances,  was  such  crassa  ignorantia  that  it 
amounted  to  malice  [v). 
*6S5  *The  defendant  may  give  in  evidence  any  facts  which  show  that  he  had 
probable  cause  for  prosecuting,  and  that  he  acted  bond  fide  upon  that 
ground  of  suspicion.  It  is  no  answer  to  the  action  that  the  defendant  acted 
upon  the  opinion  of  counsel,  if  the  statement  of  facts  upon  which  the  opinion 
was  founded  was  incorrect,  or  the  opinion  itself  unwarranted  (a*)  (1). 

If  it  appear  that  the  jury,  upon  the  trial  of  the  plaintiff,  entertained 
doubts  upon  the  evidence,  and  deliberated  as  to  his  guilt  after  the  case  was 
concluded,  the  fact  is,  it  seems,  evidence  of  a  probable  cause  {y). 

It  is  obviously  of  importance  to  prove  that  a  felony  has  been  commit- 
ted (c),  and  to  be  prepared  with  proof  of  such  circumstances  as  tend  to 
throw  suspicion  on  the  plaintiff  («)  (2).  This,  however,  would  probably 
be  deemed  to  be  insufficient  in  case  of  express  proof  that  the  defendant 
knew  that  the  prosecution  was  without  foundation. 

In  the  case  oi  Joh7ison  v.  Browning  (6),  where  it  appeared  that  no  one 

(s)  B.N.  P.  13,14. 

\t)  Chambers  v.  Robinson,  Str.  691,  wliere  the  plaintiff  gave  in  evidence  an  advertisement  published  by  the 
defendant  pending  the  prosecution  of  an  indictment  for  perjury,  though  an  information  had  been  granted; 
but  ihe  Chief  Justice  infcrmcd  the  jury  that  they  were  not  to  consider  it  in  damages,  but  only  as  a  circum- 
stance of  malice. 

(u)  Caddy  v.  Barloiv,^  I  M.  &  Ry.  il5. 

(«)  Brookes  v.  Warwick  ^  2  St-irkie  sC.  389.  The  plaintiff  had  taken  the  note  in  the  usual  course  of  busi- 
ness, and  paid  it  in  the  usual  course  to  B.  The  note  being  slopped  at  the  bank,  was  stamped  as  a  forgery, 
and  brought  by  an  inspector  to  the  plaintiff.  The  plaintiff  paid  the  amount  to  B.,  and  refused  to  give  it  up 
to  the  inspector,  insisting  on  his  riglit  to  retain  it.  The  inspector,  without  any  ground  for  suspicion,  charged 
the  pbiintiff  with  feloniously  having  the  note  in  his  possession,  without  lawful  excuse.  The  case  was  very 
pertinaciously  pressed  on  the  part  of  the  plaintiff,  although  Lord  Ellenborough  had,  early  in  the  cause, 
expressed  a  strong  opinion  on  the  subject,  and  left  it  to  the  jury  upon  the  ground  of  malice.  The  jury  found 
for  the  plaintiff,  damages  50/. 

{x)  Hewlett  V.  Crvtchley,^  5  Taunt.  277. 

ly)  In  Smith  v.  Mucdonald,  3  Esp.  C.  7,  Lord  Kenyon  held,  that  if  the  jury  paused  before  they  acquitted 
the  plaintiff  upon  his  trial  for  the  offence,  he  should  hold  that  there  was  probable  cause  for  the  prosecution. 
It  does  not  appear  whether-in  that  case  the  evidence  rested  upon  the  testimony  of  the  prosecutor,  the  de- 
fendant  in  action.  It  is  also  to  be  observed,  that  there  was  no  evidence  to  negative  probable  cause,  a  cir- 
cumstance in  itself  sufKcient  to  warrant  a  nonsuit.  See  also  Lilwal  v.Sinallrnan,  Selw.  N.  P.  946.  Golding 
V.  Crowle,  15.  N.  P.  14. 

(z)  In  Johnson  v.  Browning,  6  Mod.  216,  Lord  Holt  seems  to  have  considered  this  proof  to  be  essential 
to  the  defence;  but  it  seems  to  be  a  good  defence  to  prove  reasonable  grounds  for  suspecting  the  guilt  of  the 
plaintiff,  although  no  felony  was  committed.  See  Samuel  v.  Payne,  Dougl.  345.  Ledwith  v.  Catchpole^ 
Cald.  2H1.     Supra,  m\. 

(a)  See  Knight  v.  Girmain,  Cro.  Eliz.  134.     Pain  v.  Rochester,  Cro.  Eliz.  871. 

(6)  6  Mod.  216.     In  B.  N.  P.  14,  citing  Cobb  v.  Carr,  it  is  said,  that  the  defendant's  evidence  of  what  he 

(1)  [Moody  V.  Pender,  2  Hayw.  29.] 

(2)  [In  an  action  for  malicious  prosecution,  papers  taken  by  a  magistrate  from  the  person  of  the  plaintiff, 
and  used  upon  an  indictoient  against  him,  and  which  arc  in  the  possession  of  the  defendant,  may  be  read 
upon  the  trial.     Munns  v.  Dupont,  3  Wash.  C.  C.  R.  31.] 
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was  present  at  the  time  of  the  supposed  robbery  but  the  wife  of  the  de- 
fendant ill  the  aclicMi,  Lord  Holt  admitted  evidence  of  what  she  swore  at 
the  trial  of  the  indictment;  but  it  is  obvious  that  this  was  done  under  the 
impression  that  it  was  incumbent  on  the  defendant  to  establish  the  fact  of 
probable  cause,  although  no  evidence  were  given  to  establish  the  negative. 

Where  the  plaintiff  has  been  arrested  on  a  charge  of  larceny,  it  has  been 
doubted  whetlier  the  defendant,  after  having  given  some  evidence  of  pro- 
bable cause,  can  give  evidence  to  prove  that  the  plaintiff  was  a  man  of  bad 
character  (c);  but  it  seems  that  although  such  evidence  affords  no  presump- 
tion of  probable  cause  in  the  particular  instance  [d),  yet  that  it  is  matter 
admissible  in  mitigation  of  damages. 

3dly.    The  damage  sustained, — The  plaintiff  may  prove,  in  aggravation  Damage 
of  damages,  the  length  of  imprisonment,  liis  expenses,  situation,  and  cir-(A). 
cumstances.    Tiie  peril  and  jeopardy  in  which  a  man's  life  and  liberty  are 
placed  by  a  malicious  prosecution,  or  the  prejudice  to  his  fame  and  repu- 
tation, constitute  a  sutficient  ground  of  action  (e);  so  although  neither  his 
*rame  nor  liberty  be  affected,  if  he  has  been  put  to  needless  expense  to     *6S6 
defend  himself  (/).     In  the  assessment  of  damages,  the  costs  incurred  by 
the  plaintiff  are  to  be  estimated  t.s  between  attorney  and  client  {g)  (1). 

If  a  man  be  falsely  and  maliciously  indicted  of  a  crime  which  is  a  scandal 
to  him,  and  hurts  his  fame,  an  action  lies,  although  the  indictment  be  in- 
sufficient, or  an  ignoramus  be  found  (A);  for  although  no  expense  may  have 
been  incurred,  the  mischief  of  the  slander  has  been  effected  (^). 

Upon  the  execution  of  a  writ  of  inquiry,  where  the  defendant  in  an 
action  for  slander  has  allowed  judgment  to  go  by  default,  it  is  not  incumbent 
on  the  plaintiff  to  give  any  evidence.  The  jury,  in  the  absence  of  evidence 
of  damage,  are  not  confined  to  nominal  damages  {k). 

In  a  joint  action  against  several,  the  jury  cannot  assess  several  damages  (/). 

In  an  action  for  a  malicious  arrest  the  plaintiff  must  prove  the  arrest,  the 
determination  of  the  suit,  the  want  of  probable  cause,  and  the  defendant's 
malice,  and  the  damages  sustained  (m). 

swore  upon  the  trial  of  the  indictment  is  evidence:  this  however,  does  not  seem, to  be  warranted;  for  if  the 
principle  of  necessity  operated  in  such  a  case,  the  effect  would  be  to  admit  the  testimony  of  the  defendant 
himself,  bv  which  means  the  plaintiff  would  iiave  the  benefit  of  a  cross-examination. 

(c)  In  the  case  of  Rodriguez  v.  Tudmire,  2  Esp.  C.  7-31,  Lord  Kenyon  admitted  general  evidence  to  that 
effect.  In  Newsam  v.  Carr,^  '2  Starkie's  C.  69,  cor.  Wood,  B.,  where  a  witness  was  asked  whether  the 
plaintiff's  house  had  not  been  searched  on  former  occasions,  and  whether  he  was  not  a  man  of  suspicious 
character.  Wood,  B.  overruled  tlie  question,  observing,  that  in  actions  of  slander  such  evidence  would  be 
admissible  to  mitigate  the  damages,  but  that  in  the  present  case  it  would  afford  no  evidence  of  probable 
cause. 

(^d)  Ibid.  (e)  Savill  v.  Roberts,  B.  N.  P.  13. 

(/)  B.N.  P.  14.  This  was  formerly  doubted.  Ibid.  But  it  has  been  decided,  that  such  an  action  lies 
by  the  husband  for  the  expense  of  defending  his  wife.  B.  N.  P.  13.  Jones  v.  Gwynn,  10  Mod.  214;  1 
Salk.  15;  Gilb.  185. 

(g-)  S'lntihiink  v.  Thomas,^  1  Starkie's  C.  306.     But  see  Sinclair  v.  Eldred,  4  Taunt.  7. 

(k\  Savill  V.  Roberts,  B.  N.  P.  13.     Chambers  v.  Robinson,  Stra.  091. 

(i)  Ibid.  (.k)   Tripp  V   7'AoOTas,3  3  B.  &  C.  427. 

(0  Lowfield  V.  Banckcroft,  Str.  910;   B.  N.  P.  15,  93.     Contra,  Lane  v.  Santeloe,  B.  N.  P.  15;  Stra.  79. 

(m)  Or  so  much  as  is  put  in  issue  by  the  pleadings,  under  the  new  rules. 


(A)  (In  Pennsylvania,  where  the  jury  in  an  action  for  malicious  prosecution,  have  not  expressly  staled 
that  they  assessed  onlv  single  damages,  the  court  cannot  double  them.  Campbell  v.  Finney,  3  Walls,  84.— 
The  defendant  may  give  in  evidence  in  mitigation  of  damages,  that  after  the  prnsecution  instituted  by  him, 
the  ch.racler  of  tlie  plaintiff  was  bad  upon  subjects  unconnected  with  the  felony  for  which  he  was  prosecuted. 
Bastick  v.  Rutherford,  4  Hawks,  83.) 

(1)  [This  action  cannot  be  maintained  for  the  ordinary  costs  and  expenses  of  a  defence,  without  an  arrest 
or  some  special  damage.  Potts  v.  Lnlay,  1  Southard's  Rep.  330.  No  action  lies  to  recover  of  a  prosecutor 
the  money  expended  by  the  plaintiff  in  defending  against  an  indictment.  Fleet  v.  M'Intire,  1  Coxe'a 
Rep.  161.] 
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In  an  action  for  a  malicious  arrest,  the  plaintitt'  must  be  prepared  to 
prove  the  affidavit  made  by  the  defendant,  either  by  means  of  the  atfidavit 
itself,  or  proof  of  an  examined  copy;  the  former,  it  is  said,  is  the  belter 
course  (n).  He  must  also  prove  an  examined  copy  of  the  writ  and  return, 
and  produce  and  prove  the  warrant  of  the  sheriff  made  by  virtue  of  the 
writ  (o),  and  the  arrest  and  detention  under  it.  The  of&cial  return  made 
by  the  sherift'  is  evidence  of  the  fact  for  either  party  {p). 

Where  the  plaintiff  alleged  that  he  was  arrested  under  and  by  virtue  of 
a  plaint  for  debt,  in  the  Slieriff's  Court,  it  was  held  to  be  proved  by  evi- 
dence that  the  plaint  was  entered,  and  that  the  officer  in  consequence  ar- 
rested the  plaintiff,  having  first  received  a  paper,  in  the  nature  of  a  warrant, 
containing  the  parol  directions  of  the  sheriff,  which  were  good  by  custom, 
although  the  stat.  12  Geo.  1  requires  an  affidavit  of  debt,  which  had  been 
made  [q). 

The  arrest  may  be  proved  by  the  sheriff's  officer  (r). 

*  Where  the  declaration  alleged  a  malicious  arrest,  and  the  imprisonment 
of  the  plaintiff  until  he  was  forced  to  give  bail;  and  it  appeared  in  evidence 
that,  on  a  message  sent  by  the  officer,  informing  the  plaintiff  that  he  had  a 
warrant  against  him,  he  went  to  the  officer's  house  and  executed  a  bail- 
bond;  it  was  held  that  there  was  no  evidence  of  arrest,  and  that  as  the  alle- 
gations were  not  divisible,  the  variance  was  fatal  (5).  But  to  support  an 
allegation  that  the  defendant  held  the  plaintiff  to  bail,  it  is  sufficient  to 
show  that  the  plaintiff,  on  being  informed  of  the  writ,  went  to  the  officer's 
house  and  gave  bail  (/). 

The  determination  of  the  action  {u)  must  also  be  proved  by  means  of  an 


(w)  Peake's  Ev.  330.  See  Wehh  v.  Heme,  1  B.  &  P.  289,  where  the  plaintiff,  having  in  an  action  against 
the  sheriff  alleged  that  /.  S.  was  arrested  under  a  writ  indorsed  for  bail,  by  virtue  of  an  affidavit  filed  of 
record,  it  was  held  that  the  allegation  must  be  proved.  See  Casburn  v.  Keid,  2  B.  Moore,  60;  B.N.  P.  14. 
Crook  V.  Bowling,  3  Doug.  75.  Rees  v.  Bowen,  1  iVi'Clelland  &  Y.  392.  R.  v.  James,  1  Show.  397.  Buller, 
J.  held  that  the  writ  indorsed  was  sufficient  evidence  of  the  holding  to  bail,  Rogers  v.  llscomb,  2  Esp. 
C.  38. 

(o)  As  to  this  proof,  see  tit.  Sheriff.  In  an  action  for  maliciously  holding  to  bail,  the  bare  production  of 
the  writ  by  a  person  who  received  it  in  a  letter,  will  not  entitle  the  plaintiff  to  have  it  read.  Jackson  v. 
Burleigh,  3  Esp.  C.  34.  Secus,  after  proof  of  the  affidavit  to  hold  to  bail,  and  of  the  warrant  founded  upon 
the  writ.     Ibid. 

(.P)  Gyfford  v.  Woodgale,  II  East, 297;  supra,yo\.  I.     Contra,  Lloyd  v.  Harris,  Peake's  C.  174.     It  is  not 
sufficient  to   prove   the  arrest,   and  return    of  cepi  cor^ws,  without  proof  of  the  warrant.     Lloyd  \,  Harris, 
Peake's  C.  174.     See  Drake  v.  Sykes,  7  T.  R.  113.     [2  Phil.  Ev.  116.] 
(q)  Arundel  v.  White,  14  East,  216. 

(r)  If  a  bailiff,  having  process  against  one  who  is  on  horseback,  or  in  a  coach,  say,  "you  are  my  prisoner, 
I  have  a  writ  against  you;"  on  which  he  submits,  turns  back,  or  goes  with  him;  though  the  bailiff  never 
touch  him,  it  is  an  arrest,  because  he  submitted  to  the  process;  but  if,  instead  of  going  with  the  bailiff,  he 
had  gone  or  fled  from  him,  it  could  be  no  arrest,  unless  the  bailiff  had  laid  hold  of  him.  Herner  v.  Batty, 
(n.)  B.N.  P.  62.  See  below,  tit.  Trespass;  and  Berry  v.  Adamson,^  6B.  &C.  528.  Gage  v.  Radford,^  3 
C.  &  P.  464.     Crainger  v.  Hill,^  4  Bmg.  N.  C.  412. 

(s)  Berry  v.  Adamson,*  2  C.  &,  P.  503.  Where  the  officer  told  the  plaintiff  that  he  had  a  warrant  against 
him  at  the  suit  of  the  defendant,  and  did  not  touch  him,  but  took  his  word  that  he  would  put  in  bail;  and 
the  plaintiff,  giving  him  a  small  gratuity,  asked  him  to  go  to  his  attorney  and  desire  him  to  put~in  bail, 
which  he  did,  and  bail  was  put  in;  L.  C.  J.  Tenterden  said,  that  it  was  the  strong  inclination  of  his  opinion 
that  it  was  not  a  sufficient  arrest  to  sustain  the  action  for  a  malicious  arrest.  George  v.  Radford,^  1  Mood. 
&  M.  C.  244. 

(0  Small  v.  Grey,'^  2  C.  &,  P.  605. 

(u)  When  the  action  is  put  an  end  to  by  a  stet  processus  by  consent  of  the  parties,  no  action  for  a  mali- 
cious arrest  can  be  supported.  Wilkinson  v.  Howell,''  1  Mood.  &  M.  C.  493.  In  an  action  for  maliciously 
suing  out  a  commission  of  bankrupt,  it  must  be  averred  and  proved  that  the  commission  was  superseded 
before  the  con;mencement  of  the  action;  and  if  tiiis  fact  be  not  proved,  the  plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the  declaration,  and  though  the  detcndant,  who  might  have  demurred  for  the 
omission,  had  not  done  so.  Whilworth  v.  Hall,^  2  B.  &.  Ad.  695,  Proof  that  no  declaration  was  filed  or 
delivered  within  one  year  after  the  return  of  the  writ  is  sufficient.     Pierce  v.  Street,^  3  B.  &  Ad.  396. 

•Eng.  Com,  Law  Reps.  xiii.  245.     Hd.  xiv.  391.     ^Id.  xxxiii.  328.     '^Id.  xii.  235.     ^Id.  xiv,  391.     Hd.  xii, 
284.    •'Id.  xxii,  368.     ^Id.  xxii.  173.    ^Id.  xxiii.  102. 
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examined  copy  of  the  entry  on  the  record  (1).     Proof  of  the  rule  of  court  Deternii- 
to  discontinue,  and  of  the  taxation  and  payment  of  costs,  is  sutiicient  evi- nation  of 
dence  of  the  determination  of  the  action  (x).     But  it  is  said  that  proof  of  an  ^^"^  ^'^''°"" 
order  made  by  a  Judge  to  stay  proceedings  is  insufficient,  although  the  costs 
have  been  taxed  and  paid  (y). 

The  not  declaring  for  a  year  after  the  return  of  the  writ,  is  evidence  of 
the  determination  of  the  suit,  under  an  averment  that  the  plaintiff  did  not 
declare,  but  permitted  the  suit  to  be  discontinued  (z), 

A  sfef  jjrocessiis  by  consent  is  not  such  a  determination  as  will  support 
the  action  {a). 

Where  it  appeared  to  be  the  practice  in  the  Sheriff's  Court  in  London, 
upon  the  abandonment  of  a  suit  by  the  plaintiff,  to  make  an  entry  in  the 
*minute-bookof"  withdrawn  by  the  plaintiff's  order,"  opposite  to  the  entry     *68S 
of  the  plaint,  it  was  held  that  proof  of  such  an  entry  was  sufficient  to  prove 
the  determination  of  the  suit  (6). 

Where  the  declaration,  in  stating  a  judgment  by  default,  stated ''and  Variance, 
thereupon  it  was  considered  by  the  said  Court  of  K  B.  that  the  plaintiffs 
should  take  nothing  by  their  said  writ,  but  that  they  (Did  their  jjledges  to 
prosecute  should  be  in  mercy,  Sic,  as  by  the  record  and  proceedings  there- 
of, &c.,  now  fully  appear,  and  the  said  action  was  and  is  thereby  wholly 
ended  and  determined,"  it  was  held  to  be  no  variance,  although  the  record 
produced  wanted  the  words  "and  their  pledges  to  prosecute,"  but  only 
an  <§'C.,  and  that  as  the  substance  of  the  allegation  was  the  discontinuance 
of  the  former  suit,  those  word.s  might  be  rejected  as  surplusage  (c). 

Where  the  declaration  alleged  a  plaint  against  the  defendant  at  the 
Sheriff's  Court  in  London,  it  was  held  to  be  supported  by  proof  of  a  plaint 
before  ojie  of  the  sheriffs  (d). 

An  allegation  of  an  arrest  is  satisfied  by  evidence  of  a  detainer  (e). 

(x)  Brislow  V.  Haywood,^  1  Starkie's  C.  48.  Brandt  v.  Peacock,^  1  B.  &  C.  649.  Gadd  v.  Bennett,  5 
Price,  540.  So  if  the  proceeding's  be  stayed  by  rule  of  court,  though  the  rule  has  been  obtained  on  the 
affidavit  of  the  party.  Brooke  v.  Carpenter,'^  3  Binsf-  297.  The  Coiirt  held  it  to  be  receivable  on  the  ground 
of  necessity.  An  averment  that  the  defendants  did  not  prosecute  their  suit,  but  tiierein  made  default,  and 
their  pledges  were  in  mercy,  &c.  is  not  proved  by  the  production  of  a  will  to  discontinue.  Webb  v.  Hill,* 
M.  &.  M.  253. 

(y)  Kirk  v.  French,  1  Esp.  C.  80,  on  the  ground  that  the  evidence  is  not  the  best  which  the  case  admits  of; 
but  note,  that  a  juror  was  withdrawn  in  that  case,  and  Lord  Kenyon  seems  to  have  entertained  doubts.  See 
Austin  V.  Debnam,^  3  B.  «&-  C.  140.  An  order  from  the  Lord  Chancellor  for  superseding  a  commission  is 
not  evidence,  in  an  action  for  maliciously  suing  it  out,  to  show  that  it  has  been  superseded;  a  supersedeas 
under  the  great  seal  must  be  produced.  Poynton  v.  Forsler,  3  Camp.  58;  [and  Mr.  Howe^s  note  to  the  case.] 
See  Barton  v.  Mills,  Cns.  temp.  Hardw.  125,  G. 

(«)  Pierce  v.  Street.  3  B.&  Ad.  396. 

(a)  Wilkinson  v.  Howell,  M.  &  M.  295.  For  such  a  termination  does  not  afford  prima  facie  evidence  of 
the  essential  to  the  action,  th;it  the  former  suit  was  without  foundation. 

(b)  Arundel  v.  White,  14  Eist,  318.  In  an  action  for  maliciously  suing  out  a  commission  of  bankruptcy, 
it  must  be  averred  that  bef  )re  the  commencement  of  the  action  the  commission  was  superseded.  Whit- 
worth  V.  Hall,^  2  B.  &.  Ad.  695.  The  supersedeas  alone  is  not  sufficient  evidence  of  the  want  of  probable 
cause.  Hay  v.  Weakly,''  5  C.  &,  P.  361.  An  allegation  of  nonsuit  is  not  proved  by  showing  a  rule  to  dis- 
continue. Webb  V.  Hill,^  M.  &  M.  253;  Supra.  The  mere  acceptance  of  debt  and  costs,  as  awarded  by  the 
prothonotary  on  reference  to  him,  under  a  rule,  without  the  intervention  of  the  Court,  does  not  show  a  deter- 
mination of  the  suit.     Per  Pattison,  J.,  Combe  v.  Capron,  1  iVIo.  &  R.  398. 

(c)  Judge  V.  Morgan,  13  East,  547. 

{d)  Arundel  v.  While,  14  East,  216.  So  the  Assize  Courts  may  be  stated  indifferently  to  be  held,  either 
before  both  the  Judges  of  Assize,  or  before  the  one  who  in  fact  sat  at  the  time;  per  Lord  Ellenborough, 
Ibid.;  and  R.  v.  Alford,  Leach's  C.  C.  L.  179. 

(e)  Whalley  v.  Pepper,^  7  C.  &.  P.  506. 


(1)  [In  an  action  for  a  malicious  prosecution  in  a  foreign  country,  it  is  not  indispensably  necessary  to  pro- 
duce a  copy  of  the  record  of  the  proceedings  there,  but  the  plaintiff  may  prove  them  by  other  evidence. 
Young  V.  Gregory,  3  Call.  446.] 

lEng.  Com.  Law  Reps.  ii.  289.    27^.  viii.  172.     3/fZ.  xi.  108.     -i/tZ.  .xiv.  403.     ^Id.ii.^1.     6/<f.  x.xii.  173. 
Tid.  xxiv.  361.     ^Id.  xiv.  403.     ^Id.  xxsii.  6U3. 


688  MALICIOUS  ARREST. 

It  lies  on  the  plaintiff  to  prove  tiiat  the  arrest  was  malicious,  and  without 
reasonable  or  probable  cause  (/)  (1).  And  it  seems  that  if  the  defendant 
act  merely  through  mistake,  and  without  actual  malice,  the  action  is  not 
*689  *maintainable  (g-).  It  is  not  sufficient  to  show  that  the  action  was  non~ 
prossed  (h),  or  that  the  defendant  in  the  former  action  took  a  less  simi  out 
of  Court  (/);  or  that  an  action  on  a  bill,  in  respect  of  which  the  present 
plaintifi'  had  been  discharged  by  the  laches  of  the  present  defendant,  had 
been  discontinued  (J). 

But  where  the  det'endant  arrested  the  plaintiff  for  money  paid  to  his  use, 
but  did  not  declare  till  he  was  ruled  to  do  so,  and  soon  discontinued  his 
action,  and  paid  the  costs,  it  was  held  to  be  evidence  to  goto  a  jury  of  ma- 
lice, and  the  want  of  probable  cause  (A"). 

(/)  Reasonable  or  probable  cause  may,  it  seems,  be  eilhcr  a  question  of  law  or  of  fact;  supra,  680.  But 
see  the  Appendix,  680,  688.  VVIicre  the  defendant,  being  the  indorser  of  a  bill  of  exchange,  arrested  the 
plaintiiTas  the  acceptor  of  the  bill,  when  in  fact  he  was  not  the  acceptor,  but  was  of  tlie  same  name  and 
address,  and  upon  being  applied  to  denied  that  it  was  his  acceptance,  but  it  did  not  appear  that  the  defendant 
was  informed  that  he  so  disclaimed  the  bill,  Lord  Tenterden,  on  an  action  for  a  malicious  arrest,  nonsuited 
the  plaintiff,  observing,  "the  defendants  may  have  been  careless,  they  certainly  were  mistaken,  but  I  can 
see  no  ap[)earance  of  malice  in  their  conduct.  How  can  I  say  that  they  were  without  reasonable  cause  for 
what  they  did?  It  does  not  even  appear  that  they  were  informed  that  the  plaintiff,  on  presentment,  dis- 
claimed the  acceptance."  Spencer  v.  Jacob,*  1  M.  &  M.  280.  In  an  action  for  maliciously  holding  the 
plaintiff  to  bail  on  a  bill,  held,  that  whatever  was  admissible  in  the  action  on  the  bill,  was  also  admissible  in 
that  action;  the  judgment  in  the  original  action  would  not  be  sufficient;  the  plaintiff  was  therefore  entitled 
to  show  that  the  defendant  at  the  time  of  the  action  brought,  was  the  holder  of  the  bill  as  indorsee  after  it 
was  once  due,  and  that  the  bill  was  a  mere  accommodation  bill,  and  that  the  defendant  therefore  had  no 
right  of  action  against  the  plaintiff  on  it.  Haddon  v.  Mills,^  4  C.  &.  P.  487.  Where  the  defendant  wjs  ar- 
rested for  327/.,  after  a  tender  of  250Z.  and  upon  a  reference,  the  arbitrator  awarded  the  latter  sum  only, 
held  that  the  defendant  himself,  not  trusting  to  the  sufficiency  of  his  tender,  but  having  paid  it  into  Court,  it 
was  not  to  be  deemed  a  vexatious  arrest,  within  the  43  Geo.  .3,  c.  46,  to  entitle  him  to  costs,  Sherwood  v. 
Taylor.^  6  IJing.  280.  Upon  the  43  Geo.  3,  c.  46,  s.  3,  it  is  sufficient  to  entitte  the  defendant  to  costs,  that  the 
plaintiff  had  no  reasonable  or  probable  cause  for  arresting  the  defendant  for  the  amount;  it  is  not  necessary 
that  the  arrest  should  have  been  malicious.  Doiilanv.  Brett,*  JOB.  &  C.  117.  So  wiiere  there  could  be  no 
debt  until  the  period  of  audit  had  expired,  held  that  till  then  there  could  be  no  reasonable  cause  for  arresting 
the  defi-ndanl  to  that  amount.     Day  v.  Picton,  10  B.  &  C.  120. 

(g)  Ricton  V.  Burridge,  3  Camp.  140.  But  in  that  case,  on  the  plaintifTs  informing  the  officer  who  had 
the  writ  to  execute,  that  he  did  not  owe  the  debt,  the  officer  did  not  actually  arrest  the  plaintiff,  who  after- 
wards needlessly  incurred  expense  by  putting  in  bail.  The  same  was  held  where  the  defendant,  through 
mistake,  and  wilhout  malice,  caused  another  to  be  arrested  as  the  indorsee  of  a  bill  of  exchange.  Spencer 
V.  J'JCoM  M.  *fc  M.  180. 

(A)  Sinclair  v.  Eldred,  4  Taunt.  7.  [Sre  Ray  v.  Laio,  !  Peters,  210.]  But  in  a  previous  case  of  Hamil- 
ton V.  Beddell,  cor.  Pratt,  C.  J.,  4  July,  1756,  Bearcroft's  MSS,  22,  Roscoe  on  Ev.  406,  it  was  held  that  the 
defendant's  suffering  the  former  action  to  be  non-prossed  was  sufficient  prima  facie  evidence  of  malice;  and 
Pratt,  C.  J.,  is  reported  to  have  said,  ^'  Here  tlic  defendant's  never  proceedmg  and  suffering  a  non-pros,  is,  in 
my  opinion,  prima  facie  evidence  of  malice.  I  hold  most  clearly,  that  the  affidavit,  bail,  and  non-pros,  make 
up  sufficient  prima  facie  evidence  to  call  for  a  defence." 

(i)  Jackson  v.  Burleigh,  3  Esp.  C.  311,  cor.  Lord  Kcnyon. 

Ij)  Bristow  v.  Haywood,^  1  Stark ie's  C.  48, 

(k)  Mcholson  v,  Coghill,^  4  B.  &  C,  21 .     Webb  v.  Hill,  M.  &  M.  254. 

(1)  [Demanding  excessive  bail  where  there  is  a  good  cause  of  action,  or  holding  to  bail  when  them  is  no 
cause  of  action,  it'  df)ne  for  the  purpose  of  vexation,  entitles  the  party  to  an  action,  Kay  v.  Law,  1  Peters, 
210.  So  malici'iusly  (and  for  the  purpose  of  vexing,  distressing  and  impoverishing  the  plaintiff)  direct- 
ing an  officer  to  levy  a  mucli  greater  sum  than  i  s  due  on  a  judgment  obtained  by  the  defendant  against  the 
jdaintiff,  and  causing  the  officer  so  to  levy  and  sell  the  plaintiff's  goods  to  an  amount  exceeding  the  sum  due. 
Somner  v.  Wilt,  4  Serg.  &,  Rawle,  19. 

Pleading  the  truth  of  the  words  in  justification,  in  an  action  of  slander,  does  not  so  admit  probable  cause  as 
to  preclude  the  party  so  pleading  from  simwing  the  want  of  it  in  an  action,  for  a  vexatious  suit,  against  the 
party  suing  him.  Sterling  v.  Adams  Sf  al.  3  Day,  411.  Where  the  declaration  is  for  a  vexatious  suit  and 
holding  to  bail  in  one  action  only,  the  records  of  other  actions  brought  by  the  same  defendant  against  the 
same  plaintiff  cannot  be  given  in  evidence.  Ray  v.  Law,  1  Peters,  207.  Where  the  declaration  in  such 
action  states  that  the  sum  demanded  as  bail  in  the  vexatious  suit,  was  indorsed  on  the  writ,  no  other  evidence 
but  the  indorsemrnl  can  be  given  in  evidence  to  show  that  such  bail  was  demanded.  Ibid.  Sed  vide  Manns 
V.  Dupont  (^-  al.  Wharton's  Digest,  5.] 

"Eng.  Com.  Law  Reps.  xxii.  284.    ^Id.  xix.  487,     ^Id.  xix.  84.     ^Id.  xxi.  37.     Hd.  xxii.  284.     ^Id.  ii.  289. 
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It  is  evidence  of  malice  that  the  defendant  sued  out  the  writ  after  a  re- 
lease of  the  debt  (/);  bni  it  is  not  snfiicient  to  show  that  the  writ  was  sued 
out  after  payment  of  the  debt  to  the  defendant's  agent,  upon  an  affidavit 
made  before  tfie  payment,  without  proof  of  malice  (m). 

The  action  lies  for  maliciously  arresting  an  attorney  in  practice,  knowing 
him  to  be  an  attorney,  although  he  owes  a  larire  sum  to  the  defendant  («). 

It  seems  that  if  the  plaintiff  allege  that  the  defendant  had  no  cai^^e  of  Malice, 
action  against  him,  upon  which  by  law  he  could  be  held  to  bail,  proof  of 
a  cause  of  action,  to  a  bailable  amount,  would  be  an  answer  to  the  action, 
and  that  the  plaintiff  ought  to  have  declared  specially  (o).  But  where  the 
declaration  was  in  that  form,  and  it  appeared  that  the  defendant's  affidavit 
was  for  money  had  and  received,  and  money  paid,  and  that  he  had  a  claim 
to  the  amount  of  100/.  for  commission  on  the  sale  of  timber,  and  that  on 
the  general  balance  of  account  fie  was  indebted  in  a  large  sum  to  the 
plaintiff,  the  action  was  held  to  be  maintainable  {p). 

In  an  action  for  maliciously  refusing  to  sign  an  authority  to  the  sherifffo 
discharge  a  defendant  out  of  custody,  on  tender  of  the  debt  and  cosis,  the 
refusal  to  sign  the  discharge  \s  prima  facie  evidence  of  malice,  in  the  ab- 
sence of  any  circimistances  to  rebut  the  presumption  [q). 

*lf  one  of  two  parties,  between  whom  there  are  transactions  of  mutual     *690 
account,  arrest  the  oiher  for  the  whole  amount  due  on  one  side,  without 
deducting  what  is  due  on  the  other,  the  arrest  is  malicious  (r). 

If  a  party  having  laid  his  case  fairly  before  counsel,  acts  bond  Jide  upon 
the  opinion  given,  he  is  not  liable  to  an  action  for  acting  bo)id  fide  on  that 
opinion,  liowever  erroneous  it  niay  be.  But  it  is  otherwise  where  he  does 
not  diCibondfide  on  the  opinion,  but  arrests  though  he  believes  that  he  has 
no  cause  of  action  [s);  whether  he  did  so  or  not,  is  a  question  of  fact  for 
the  jury  {t). 

Where  the  defendant,  after  arresting  the  plaintiff,  did  not  declare  until 
he  was  urged  by  the  plaintiff,  and  shortly  after  that  discontinued,  it  was 
held  to  be  siifficicnt  evidence  of  malice  for  the  consideration  of  the  jury  {u). 
Where  the  defendant  held  the  plaintiff  to  bail,  when  she  was  liable  as  ad- 

{l)   Waterer  v  Freevian,  Hob.  267. 

(m)  Gibson  v.  Chater,  2  B.  i^  P.  129.  Note,  in  that  case  the  Court  were  of  opinion  that  the  circumstances 
excluded  the  inference  of  malice.     Vide  infra,  499,  note  (c). 

(n)  Wfially  v.  Pepper,^  7  C.  &  P.  506.  And  the  defendant's  attorney  is  liable  to  be  joined  in  the  action, 
if,  be.-iides  acting  as  an  aitorney,  he  co-operated  in  the  arrest.     lb. 

(o)  Wilkinson  v.  Mawby,  cited  1  Camp.  297;  Wetherden  v.  Embden,  1  Camp.  295;  Savil  v.  Roberts,  1 
Salk.  14. 

(p)   Wetherden  v.  Embden,  1  Camp.  295;  cor.  Sir  J.  Mansfield. 

(9)  Crozer  v.  Pilling,^  4  B.  &  C  26.  Payment  of  the  debt  and  costs  to  the  landlord  or  sheriff",  does  not 
discharjfe  the  defendant,  lb.;  and  Taylor  v.  Baker,  2  Lev.  20-3.  Slackford  v.  Austen,  14  East,  468.  A  de- 
fendant  is  not  bound  to  pay  money  to  the  slierifF,  but  to  the  party.  Nurton''s  Case,  2  Show.  139.  But  see 
Wlially  V.  Pepper,^  7  C.  &  P.  5tJ6;  where  it  was  held,  tliat  the  question  was,  whetticr  the  former  phiintiff 
had  a  probable  cause  of  action  for  the  amount  for  which  he  held  the  party  to  bail,  not  whether  he  had  a 
probable  cause  of  action  in  the  particular  torm  of  action  brought;  and  thiit  where  A.  Iiaving  a  good  cause 
of  action  on  a  covenant  against  B.  &  C.  separately,  but  not  jointly,  sued  B,  &  C.  jointly,  and  arrested  B.  in 
that  action,  he  was  not  liable  as  for  a  malicious  arrest. 

(r)  Austin  v.  Debenham,^  3  B.  &.  C.  139.  Note,  that  the  question  of  malice  was  left  by  Abbott,  C.  J.,  to 
the  jury.  See  also  Dr.  Turlington''s  Case,  4  Durr.  1996;  and  Drovejield  v.  Archer,'^  5  B.  &.  A.  513.  Bar- 
cloy  V.  Hunt,  4  Burr.  1996.     Contra,  Brown  v.  Pigeon,  2  Camp.  C.  5:14; 

(s)  Rdvenga  v.  Mackintosh,^  2  B.  &  C.  6J)3.  Where  the  affidavit  of  debt  was  made  by  the  defendant,  and  it 
was  to  l>e  inlcrrcd  from  circumstances  that  he  knew  of  the  plaintiff's  being  discharged  under  the  Insolvent 
Act;  held  that  he  was  to  be  deemed  respon.'iil)le  lor  the  acts  of  his  attorney,  althoiigli  it  was  sworn  by  the 
latter  thnt  the  arrest  was  by  his  mistake,  and  without  the  interference  or  knowledge  of  the  defendant.  Jones 
V.  Nicholls,  3  M.  &  P.  12. 

(<)  Ibid.  (m)  Nicholson  v.  Coghill,^  4  B.  &  C.  21 . 
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ministratrix  only,  it  was  held  to  be  such  evidence  of  malice  that  the  Court 
refused  to  disturb  a  verdict  with  5s.  damages  (v). 

The  taking  a  less  sum  than  that  arrested  for  out  of  Court  is  not  enough 
to  maintain  the  action  (x). 

If  the  defendant,  though  advised  by  a  competent  person  that  he  has  a 
good  cause  of  action,  believes  that  he  must  fail,  and  yet  arrests  the  plaintiff 
from  indirect  moiives,  there  is  no  probable  cause. 

Although  a  jury  ma^,  they  are  not  bound  to  infer  malice  from  the  want 
of  probable  cause  (y). 

it  has  been  held  at  Nisi  Priiis,  that  one,  who  as  arbitrator  in  an  action 
between  the  parties  has  seen  their  books  of  accounts,  and  awarded  that 
nothing  was  due,  is  not  a  competent  witness  for  the  plaintiff  in  an  action  for 
a  malicious  arrest,  on  the  ground  that  he  has  had  access,  by  consent,  to 
documents  which  the  present  defendant,  the  plaintiff  in  the  former  action, 
could  not  have  been  compelled  to  produce  (z). 

Expressions  showing  malice  on  the  part  of  the  defendant  cannot  be  taken 
into  consideration  as  showing  the  want  of  probable  cause  (a). 
Damages.  The  plaiiititf  must  prove  the  arrest,  and  the  expenses  to  which  he  was 
put  (b).  Where  a  bailable  writ  was  sued  out  against  the  plaintiff  by  mis- 
*691  take,  *and  tlie  bailiff  to  whom  llie  warrant  was  delivered  to  be  executed 
merely  requested  payment  of  the  money,  informing  him  that  he  had  a  writ 
out  against  him,  and  on  the  n)islake  benig  discovered,  the  plaiiUiff  was  told 
that  he  need  give  himself  no  further  trouble,  but  the  plaintiff  afterwards 
incurred  expense  by  putting  in  bail  above,  it  was  held  that  the  action  was 
not  maintainable  (c). 
Defence.  It  is  competent  to  the  defendant,  for  the  purpose  of  rebutting  the  inference 
of  malice,  to  show  that  he  acted  under  professional  advice,  although  it  was 
unfounded  in  law:  the  defendant,  after  taking  the  present  plaintiff's  bail  in 
execution,  arrested  the  plaintiff  on  a  testatum  ca.  sa.  after  notice  from  the 
plaintiff's  attorney  that  the  proceeding  was  irregular;  the  defendant  proved 
that  he  had  acted  upon  Higgins^s  case  (f/),  and  on  the  opinion  of  a  special 
pleader,  and  the  plaintiff  was  nonsuited  (e). 

(«)  Fletcher  v.  Wehh,  1 1  Price,  382.  (x)  Jackson  v.  Burleigh,  3  Esp.  C.  3J. 

ly)  Mitchell  v.  Jenkins,^  5  B.  &  A.  588.  The  dcleiidant  arrested  tlie  plaintiff  for  351.  knowing^  that  25L 
only  was  due.  The  Judge  told  the  jury  that  the  law  implied  malice.  After  a  verdict  for  plaintiff  the  Court 
of  K.  B.  granted  a  new  trial.     K.  B.  Mich.  1833. 

(z)  H'ibershon  v.  Troby,  3  Esp.  C.  38.     Qu.  lamen. 

(a)    Whally  v.  Pepper,^  7  C.  vfc  P.  50G. 

(A)  He  cannot,  it  is  said,  recover  any  damage  for  extra  costs.  Sinclair  v.  Eldred,4  Taunt.  7.  In  Webber 
V.  Nicholas,  1  Ry.  &  M.  419,  Best,  C.  J.  said,  that  tliough  he  should  have  thought  that  Lord  Ellenborough's 
opinion  in  Sandback  v.  Thomas  (I  Slarkie's  C.  306)  was  the  more  correct  one,  yet  that  he  was  bound  by 
the  decision  in  the  Common  Pleas.  But  see  Grace  v.  Morgan,^  2  Bing.  N.  C.  534,  where  it  was  held  that 
a  plaintiff  in  replevin  who  had  received  the  taxed  costs  of  his  replevin,  could  not  in  an  action  for  an  excessive 
distress,  rt-cover  the  extra  costs  of  the  replevin  as  damages;  and  see  Hodges  v.  Earl  of  Lichjitld,'^  I  Bing. 
N.  C.  500. 

(c)  Bicten  v.  Burridge  and  others,  3  Camp.  1.39.  See  Arrowsmilh  v.  Le  Mesurier,  2  N.  R.  21 1.  In  general, 
an  action  does  not  lie  for  bringing  an  action  without  good  ground,  unless  it  be  done  maliciously  with  intent 
to  imprison  the  parly  for  want  of  bail,  or  to  do  some  special  prejudice.  Per  Cur.  Savil  v.  Roberts,  B.  N.  P. 
13.  Purton  v.  Honnor,  1  B.  &  P.  205.  And  an  action  will  not  lie  against  a  party  for  negleeling  to  coun- 
termand a  writ,  afirr  payment  of  debt  and  costs,  unless  it  be  alleged  to  have  been  done  mulicionsly.  Page 
V.  Wiple,  3  East,  313.  Scheibel  v.  Fairbnin,  1  B.  &  P.  388;  and  if  in  such  a  case  it  be  incumbent  on  the 
party  suing  out  the  writ,  to  coimterrn^md  il,  what  shall  be  a  reasonable  time  for  so  doing  is  a  question  of 
law.     1  B.  (fe  P.  388.     [.See  Vail  v.  Lewes,  4  Johns.  450.] 

(rf)  Cro.  J.  320;  2  Buls.  6H;  10  Vm.  Ab.  578. 

(e)  Snow  V.  Allen.^  1  Slarkie's  C.  502;  and  see  Ravenga  v.  Mackintosh,^  supra,  690.  Secus  where  a  full 
case  has  not  been  stated  to  counsel.  Hewlett  v.  Cruchley,''  5  Taunt.  261.  [S.  P.  Sumner  v.  Wilts,  4  Serg. 
&  Rawie,  I9.J 
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It  has  been  held  that  the  arbitrator  in  the  former  suit,  who  had  inspected 
the  defendant's  books  and  decided  that  he  had  no  cause  of  action,  was  not 
competent  to  prove  the  defendant's  iiiaHce  (/). 

MALICIOUS  INJURIES,  INDICTMENTS  FOK. 

Upon  an  indictment  for  shooting  at  or  cutting  another,  with  intent  to  For  mali- 
murder  or  maim  him,  or  to  do  him  some  grievous  bodily  harm  {g),  whether  ciously 
^'^tiie  act  was  done  by  the  prisoner  with  the  particular  intention  wherewith  ^^^'"^'    ~ 
It  is  charged  to  have  been  done,  is,  as  in  other  cases  o{  specific  malice  and     *692 
intention,  a  question  for  the  jury.     Their  inference  upon  this  important  Proof  of 
point,  as  in  other  cases  of  malicious  intention,  must  be  founded  upon  a  intention, 
consideration  of  the  situation  of  the  parties,  the  conduct  and  declarations 
of  the  prisoner,  and  above  all,  on  the  nature  and  extent  of  the  violence 
and  injurious  means  he  has  employed  to  effect  his  object  (1). 

In  estimating  the  prisoner's  real  intention,  it  is  obviously  of  importance 
to  consider  the  quantity  and  quality  of  the  poison  which  he  administered, 
the  nature  of  the  instrument  used,  and  the  part  of  the  body  on  which  the 
woimd   was  inflicted;  according  to  the  plain  and  fundamental  rule,  that  a  * 

man's  motives  and  intentions  are  to  be  inferred  from  the  means  which  he 
uses  and  the  acts  which  he  does  {g).  If  with  a  deadly  weapon  he  delibe- 
rately inflicts  a  wound  upon  a  vital  part,  where  such  a  wound  would  be 
likely  to  prove  fatal,  a  strong  inference  results  that  his  mind  and  intention 
was  to  destroy. 

It  is  not,  however,  essential  to  the  drawing  such  an  inference  that  the 
wound  should  have  been  inflicted  on  a  part  where  it  was  likely  to  prove 
mortal;  such  a  circumstance  is  merely  a  simple  and  natural  indication  of 
intention,  and  a  prisoner  may  be  found  guilty  of  a  cutting  with  an  inteiuion 
within  the  statute,  although  the  wound  was  inflicted  on  a  part  where  it 

(/)  Habershon  v.  Trohy,  3  Esp,  C.  38,  cor.  Ld.  Kenyon.  This  was  on  the  ground  that  the  parties  them- 
selves could  not  have  been  examined  in  the  former  cause,  and  the  plaintiff  in  that  cause  could  not  have  been 
compelled  to  produce  his  books,  qu. 

{g)  See  the  St.  9  G.  4,  c.  31,  sec.  12,  13,  &c.  A  striking  on  the  face  with  a  sharp  claw  of  a  hammer,  by 
which  the  face  was  cut,  has  been  held  to  be  within  the  Act  43  G.  3,  c.  58,  s.  1.  Atkinson's  Case,  York 
Spring  Ass.  1806,  Russ,  Sl  Ry.C.  C.L.  104.  So  the  cutting  off"  part  of  the  skull  by  means  of  an  instru- 
ment adapted  to  the  purpose  of  prizing  open  doors,  was  held  to  be  within  the  statute;  a  piece  of  the  skull, 
according  to  the  evidence,  having  been  taken  out  as  if  sawed  out,  not  broken  out,  but  cut  out.  R.  v.  //(/y- 
waid,O.B.J.\n.  1805;  and  afterwards  before  the  Judges.  Russ.  &  Ry.  C.  C.  L.  78.  The  intent  there  was 
to  resist  the  lawful  apprehension  of  the  prisoner;  and  the  jury  found  that  the  intent  was  not  to  cut  but  to 
break  or  lacerate  the  head.  The  Judges  held  that  the  conviction  was  right,  and  the  prisoner  was  executed. 
In  Adams's  Case,  O.  B.  Sess.  1808,  and  afterwards  before  the  Judges,  I  Burn's  J.  296,  23d  edition,  it  was 
held  that  the  striking  with  a  square  iron  bar  was  not  within  the  statute;  but  there  the  wound  was  not  an 
incised  wound,  but  contused  and  lacerated.  It  has  been  said,  that  in  a  case  before  Dallas,  C.J.  and  Burton, 
J.  at  Chester,  5  Ev.  St.  part  V.  c.  4,  p.  334,  note  (z),  it  was  held  that  a  blow  with  the  handle  of  a  windlass 
was  not  within  the  Act,  although  it  made  an  incised  wound;  but  in  Atkinson's  Case,  above  referred  to,  the 
nature  of  the  wound,  and  not  of  the  instrument,  seems  to  have  been  considered  to  be  the  proper  test  of  deci- 
sion. The  shooting  at  anotiier  with  a  pistol  loaded  with  powder  and  wadding  only,  was  held  to  be  within 
the  Act,  if  it  be  fired  so  near  the  person  that  it  would  probably  kill  or  do  some  grievous  bodily  harm.  R. 
V.  Kitchen,  Bridg,  Sum.  Ass.  1705;  and  afterwards  by  the  Judges,  1  Burn's  J.  293,  23d  edit.  Russ.  &  Ry. 
C.  C.  L.  95.  Bui  in  order  to  constitute  the  offence  of  attempting  to  discharge  loaded  fire-arms,  it  must  ap- 
pear that  they  are  so  loaded  as  to  be  capable  of  effecting  the  mischief  R.  v.  Carr,  Russ.  »&  Ry.  C.  C.L.  377. 
A  blow  with  a  hammer  {R.  v.  Withers),  or  with  a  stick  or  club  (fl.  v.  Lancaster),  is  within  the  Act,  if  it 
occasion  a  wound.  S.  P.  ruled  at  York,  cor.  Park,  J.  But  the  inflicting  blows  with  a  hammer  or  iron  in- 
strument, so  as  to  break  the  collar  bone  and  violently  bruise,  but  without  breaking  the  skin,  is  not  a  wound- 
ing within  the  statute.  R.  v.  IVoocZ,'  4  C.  &  P.  381.  Striking  on  the  head  with  a  bludgeon,  whereby  the 
skin  was  broken  and  blood  flowed,  was  held  to  be  a  wounding  within  the  stat.  9  Geo.  4,  c.  31,  ss.  11,  12, 
R.  V.  Payne,^  4  C.  &  P.  558. 

{g)  See  tit.  Intention — Malice — Murder. 

(1)  [See  Pennsylvania  v.  M'Birnie,  Addison,  30.     Respublica  v.  Langcake  Sf  al.  Yeates,  415.] 
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could  not  have  proved  mortal  {h),  provided  the  criminal  intention  can  be 
clearly  inferred  from  other  circumstances. 

In  the  case  of  an  iitteinpt  to  poison,  evidence  of  former  and  also  of  sub- 
sequent atieinpis  of  a  similar  nature  are  admissible. 

Where  ilie  question  was,  whether  the  shooting  was  by  accident  or  design, 
*  proof  is  admissible  that  the  prisoner  at  another  time  maliciously  shot  at  the 

same  person  (/). 

Where  the  cutting  was  laid  with  intent  to  do  some  grievous  bodily  harm, 
and  the  jury  found  that  the  act  was  done  with  intent  to  resist  a  lawful 
apprehension  of  the  prisoner,  and  with  no  other  intent,  il  was  held  by  the 
Judges  that  the  conviction  could  not  be  supported  (J). 

VVliere  the  act  is  charged  to  have  been  done  with  mtent  to  resist  a  lawful 
*693  ^apprehension,  the  right  of  the  prosecutor  to  arrest  nmst  be  proved  by  the 
production  and  proof  of  the  warrant  or  other  authority  (A;). 

(A)  R.  V.  Case,  York  Summer  Ass.  1870,  cor.  Park,  J.,  wlio  said  that  it  had  been  so  held  by  the  Judgfes. 
See  R.  V.  Akfnhead,'  Holt's  C.  469.  It  is  obvious  thut  a  case  may  fall  witiiiti  both  the  letter  and  the  spirit 
of  tlie  stiitiiie,  allhouffii  from  accident  or  from  ignorance  the  prisoner  has  not  succeeded  in  reaching  a  vital 
p.irt.     Supra,t\t.  Intentiox  —  Mamce. 

(/)  R.  V.  ToA-e.R.iss.  &,Ry.  C.C.  L.  531. 

{j)  R.  V.  Marshall  ^  others,  Sarrey  Si)rinor  Assizes,  1818.  Cor.  Wood,  B.  and  afterwards  by  the  Judges. 
The  jury  in  this  case  ncg  itivcd  any  other  intent;  and  therefore  the  case  differs  most  essentially  from  that  of 
R.  V.  FoXy  ai)r)ve  cited,  p.  783;  where,  although  it  seems  that  the  primary  intention  of  the  prisoner  probably 
was  to  cnminit  a  rape,  yet  the  jury  found  tiiat  lie  did  by  cutling  intend  to  do  some  grievous  bodily  harm. 

(k)  R.  V.  Dijsonp-  I  Starkie's  C.  246,  cor.  Le  Blanc,  J.  York  Spring  Ass.  1816;  there  the  prisoner  having 
cut  A.  B.  on  the  check,  the  prosecutor  and  several  others  who  were  not  present  at  the  transaction,  went  with- 
out any  warrant  to  the  prisoner's  house  to  apprehend  him,  and  iie  then  wounded  the  prosecutor;  and  Le 
Blanc,  J.,  held,  that  to  enable  a  private  person  to  apprehend  in  such  a  case,  he  must  either  have  been  pre- 
sent  when  tlie  offence  was  committed,  or  must  be  armed  with  a  warrant,  this  branch  of  the  statute  being 
intended  to  protect  officers  and  others  armed  with  authority  in  the  apprehension  of  persons  guilty  of  robberies 
or  other  felonies. — Note,  that  it  did  not  appear  in  the  above  case  that  the  first  cutting  amounted  to  a  felony, 
or  that  the  vvouriH  was  likely  to  be  mortal.  Vide  supra,  441.  Where  a  private  person  arrests  for  felotiy,  a 
notification  of  his  jjurpose  must  be  given  before  he  can  legally  arrest.  Infra,  tit.  Murder.  Where  the 
prosecutor,  whose  property  had  been  stolen,  found  it  concealed  in  an  adjoining  field,  and  waited  at  night  to 
delect  the  tliief,  and  when  hecume  and  had  lilted  ui)the  bag  containing  the  property,  seized  him  without  any 
previous  notification,  whereupon  the  prisoner  cut  ihe  prosecutor,  it  was  held  that  for  want  of  previous  notifi- 
cation the  case  was  not  within  the  statute.  {Rickell''s  Case,  cor.  Lawrence,  J.,  3  Camp.  68.)  But  where,  in 
a  case  somewhat  similar,  the  goods  had  been  concealed  by  the  thief  in  an  out-house,  and  the  owner,  together 
with  a  spcciiil  constable  under  the  Walch  and  Ward  Act,  waited  at  night  to  apprehend  the  thief  when  he 
came  to  take  away  the  goods,  and  the  prisoner  and  another  came  at  night  and  removed  the  goods  from  the 
place  where  they  were  deposited,  and  upon  an  attempt  to  apprehend  them,  the  prisoner  fled,  and  was  pursued 
by  the  owner  of  the  goods,  who  cried  out  after  hiin  several  limes  in  a  loud  voice,  stop  thief,  and  on  being 
overtaken,  the  prisoner  drew  a  knife  with  which  he  cut  the  hands  of  the  prosecutor,  aiid  made  many 
attempts  to  cut  his  throat,  the  prisoner  was  convicted  and  executed.  R.  v,  Robinson,  cor.  Wood,  B.  Lancas- 
ter. Under  the  7  &  8  Geo.  4,  c.  23,  the  servant  of  the  owner,  finding  a  party  in  the  act  of  coiimiitling  the 
offence  of  stealing  vegetables,  and  taking  him  before  a  justice,  was  held  to  be  entitled  to  all  the  protection  of 
a  constable,  and  that  the  cutting  him  with  intent,  &,c.  would  be  a  capital  lelony;  but  where  the  party  was  only 
fmmd  with  the  stolen  property  in  the  adjoining  close,  and  was  taken  by  the  servant,  not  to  a  justice,  but  to 
the  owner's  house,  it  was  held  that  the  jurty  stubbing  the  servant  was  not  guilty  of  a  capital  offence:  if  he 
had  killed  him  it  would  not  have  amounted  to  murder.  R.  v.  Curran,^  3  C.  &.  P.  397.  But  where  the  pri- 
soner  was  discovered  at  night  in  the  act  of  felony,  and  being  pursued  escaped  over  into  an  adjoining  garden, 
where  he  was  found  secreted,  and  upon  being  apprehended  resisted  and  stabbed  the  prosecutor;  held  that  the 
arrest  was  lawful,  and  that  no  previous  notice  of  the  cause  of  apprehension  was  necessary.  Howarth's  Case, 
1  Ry.  &  M.  207.  A  party  was  Wrongfiilly  arrested  and  detained  by  a  constable  on  a  charge  of  assault,  which 
did  not  take  place  in  liis  presence,  and  whilst  in  such  custody,  struck  a  party  assisting  the  constable  havincr 
him  in  charge,  for  wliich  the  constable  also  said  he  should  lake  him  beli)re  a  magistrate;  whilst  proceeding 
tliitlicr,  the  [)risoncr  in  resisting  struck  the  party  with  a  knife,  for  which  he  was  indicted  under  the  43  Geo. 
3,  c.  58;  held  that  as  he  might  bo  considered  to  be  still  acting  under  the  provocation  of  the  original  wrongful 
arrest,  he  was  entitled  to  an  acquittal.  Currari's  Case,  1  Ry.  &  M.  132.  Where  two  parlies  were  seen  by 
watchmen  with  two  carts  containing  stolen  apples,  and  upon  one  watchman  going  up  and  walking  bv  one 
was  wounded  by  him  whilst  his  rolleague  was  near  the  other,  held  that  the  latter  could  not  be  convicted  of  the 
wounding,  uidess  the  jury  found  not  merely  that  they  went  together  with  the  common  intent  of  stealing 
apples,  but  also  of  resisting  with  extreme  violence  any  attempt  to  apprehend  them.  R.  v.  Collison  •»  4  C  & 
P.  565. 

'Eng.  Com.  Law.  Reps.  iii.  159.     2/</.  ii.  376.     »/</.  xiv.  368.     *Id.  xix.  529. 


PROOF  ON  INDICTMENT.  69S 

A  variance  from  the  particular  instrument,  or  poison,  alleged  to  have  Variance, 
been  used,  does  not  appear  to  be  material  (/). 

An  indictment  for  striking  and  cutting  is  not  supported  by  evidence  of 
stabbing  {m). 

Upon  an  indictment  foradministering(7i)  a  noxious  substance  to  a  woman 
*quick  with  child,  with  intent  to  procure  abortion,  it  is  essential  to  prove  *694 
that  she  was  quick  with  child  at  the  time  (o).  Bat  where  the  indictment 
charged  the  prisoner  with  administering  a  decoction  of  savin  (describing  it 
to  be  a  noxious  substance)  to  a  woman  with  child,  but  not  quick  with  child, 
it  was  held  to  be  unnecessary  to  prove  that  the  substance  so  administered 
was  savin,  or  that  it  was  capable  of  procuring  a  miscarriage,  or  that  the 
woman  was  with  child;  these  being  unnecessary  averments  (/j). 

Under  indictments  framed  upon  the  stat.  9  Geo.  1,  c.  22  {q),  for  maim- Indictment 
ing  (r)  or  wounding  cattle,  it  has  been  held  that  \(  it  appear  that  the  malice  f°''  maim- 
was  against  the  animal,  and  not  against  the  owner,  the  case  is  not  within  '"^  ^^^»^' 
the  statute  {s).     But  it  was  not  essential  on  the  part  of  the  prosecution  to 
prove  previously  existing  malice  against  the  owner  {t).     The  brutality  of 
the  act  indicates  a  malignant  mind,  and  the  jury  are  to  judge  of  the  real 
motives  and  intention  of  the  prisoner.     Under  the  late  stat.  7  &  8  G.  4, 
c.  30,  s.  25,  it  is  immaterial  whether  the  offence  be  committed,  from  malice 
against  the  owner  or  otherwise. 

Where  the  prisoner  broke  into  a  stable  at  night,  and  cut  the  sinews  of 
the  fore-leg  of  a  racer,  in  order  to  prevent  his  running,  he  was  capitally 
convicted  {u). 

Where  persons  riotously  assembled,  had  obtained  money  from  the  pro- 
secutor, under  the  pretence  of  advice;  held,  that  other  demands  of  the  same 

(Z)  Vide  tit.  Murder. — Variance. — Starkie's  Crim.  Pleadings,  R.  v..  Goldsmith,  3  Camp.  75;  where,  on  an 
indictment  for  administering'  a  decoction  of  savin  to  a  woman  with  child,  but  not  quick  with  child,  with 
intent  to  procure  a  miscarriage,  it  was  held  by  Lawrence,  J.,  to  be  unnecessary  to  prove  that  the  substance 
administered  was  savin;  for  if  the  prisoner  believed  at  tiie  time  that  the  substance  which  he  administered 
would  procure  a  miscarriage,  and  administered  it  with  that  intent,  the  case  was  within  the  statute. 

(m)  R.  V.  Macdermot,  Nott.  Lent.  1818,  cor.  Garrow,  B. 

(n)  Where  the  prisoner  merely  gave  the  poisoned  article  to  the  party  intended  to  be  destroyed,  but  the 
latter  never  took  or  applied  it,  it  was  held  to  be  insufficient  to  sustain  a  charge  for  administering,  &c.  under 
43  Geo.  3,  c.  .58,  s.  1;  but  that  if  any  part  were  taken,  it  was  not  necessary  that  it  should  be  swallowed,  Cad. 
man^s  Case,  1  Ry.  &  M.  114.  Where  the  prisoner,  a  servant,  placed  the  cofFce-pot,  in  which  she  had  mixed 
arsenic,  by  the  fire,  and  fold  her  mistress  it  was  for  her,  and  the  latter  took  and  drank  of  it,  it  was  held  to 
be  a  sufficient  "causing  the  poison  to  be  taken,"  and  to  be  an  "administering,"  within  the  9  Geo.  4,  c.  31,8. 
11;  manual  delivery  not  being  necessary.     R.  v.  Hurley,^  4  C.  &  P.  369. 

(o)  Goldsmitli's  Case,  3  Camp.  73;  cor.  Lawrence,  J.  The  medical  men  diffi^red  as  to  the  time  when  the 
foetus  may  be  stated  to  be  quick,  and  to  have  a  distinct  existence;  but  they  all  agreed  that,  in  common  under- 
standing, a  woman  is  not  considered  to  be  quick  with  child  till  she  has  herself  felt  the  child  alive  and  quick 
within  her,  which  happens  usually  about  the  fifteenth  or  sixteenth  week  after  conception.  Lawrence,  J., 
said,  that  this  was  the  construction  to  be  put  on  the  words  of  the  statute;  and  as  the  woman  had  not  felt  the 
child  move  within  her  before  she  took  the  medicine,  he  directed  an  acquittal.  On  an  indictment  for  adminis- 
tering drugs  to  A.  B.  in  order  to  procure  miscarriage,  alleging  her  "being  with  child;"  held  that  it  appearing' 
negatively  that  she  was  not  with  child,  a  conviction  on  43  Geo.  3,  c.  53,  was  wrong.  Scuddcr^s  Case,  1  Ry. 
&  M.  216.     Sec  R.  v.  Phillips,  3  Camp.  C.  76.  (p)  Goldsmith's  Case,  3  Camp.  73;  per  Lawrence,  J. 

{q)  The  word  cattle  in  this  statute  includes  horses,  mares,  and  colts.  Paty's  Case,  2  East's  P.  C.  1074;  2 
Bl.  R.  721.  The  .statute  applies  although  the  wound  be  not  mortal,  and  does  not  occasion  any  permanent 
injury.     Hfiywood''s  Case,  East's  P.  C.  1076. 

(r)  Injuring  a  mare  by  pouring  nitrous  acid  into  the  ear  and  eye,  so  that  it  became  necessary  to  destrcjy 
her,  it  was  held  to  be  a  maiming  within  the  7  &,  8  Geo.  4,  c.  30,  s.  16.     Owen's  Case,  1  Ry.  &  M.  205. 

(s)  Shepherd's  Case,  cor.  Hotham,  B.  and  Heath,  J.,  O.  B.  1790,  East's  P.  C.  1073;  where  it  was  left  to  the 
jury  to  say  whether  a  brutal  injury  to  a  horse  resulted  from  sudden  passion  against  the  animal  itself,  or  from 
motives  of  personal  revenge  against  the  master;  and  the  prisoner  was  acquitted.  S.  P.  in  R.V.Austin,  cited 
by  Bayley,  J.,^  3  B.  &  C.  248.  See  also  Pearce's  Case,  East's  P.  C.  1073;  1  Leach,  527.  Kean's  Case,  O. 
B.  1789,  1  Leach,  527. 

{t)  So  held  by  the  Judges  in  Ranger's  Case,  Surrey  Summer  Ass.  1798,  East's  P.  C.  1074. 

(u)  R.  v.  Dobhs,  3  East's  P.  C.  513.  So  in  Dawson's  Case,  Russel,  1688,  who  was  executed  for  poisoning 
a  mare  in  order  to  prevent  her  from  running  a  race,  he  having  betted  against  her. 
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kind  on  the  same  day,  when  the  prisoners  were  present,  were  admis- 
sible (x). 

On  an  indictment  for  destroying  machines  (y),  against  the  stat.  7  &  S 

*695     *Geo.  4,  c.  30,  s.  4,  the  prisoner  was  allowed  to  ask  in  cross-examination 

if  persons  had  not  been  compelled  to  join  tlie  mob,  and  to  call  a  witness  to 

prove  they  had  agreed  to  run  away  from  the  mob  the  first  opportunity, 

and  did  so  shortly  afterwards  (r). 

MANDAMUS. 

As  to  a  mandamus  to  Justices  to  set  out  facts  in  a  conviction,  see  JR.  v. 
Wilson,  1  Ad.  &  Ell.  627.    As  to  a  traverse  of  a  return,  see  1  Ad.  &  Ell.  297. 

MANOR. 

Evidence  EvERY  manor  consists  of  demesnes  and  services  («),and  it  is  essential  to 
essential  to  J |-,p  existence  of  a  manor,  not  only  that  tliere  should  be  two  freeholders 
manor?  within  the  manor,  but  two  freeholders  holding  of  the  manor,  and  subject 
to  escheats  (b);  and  in  default  of  freehold  tenants,  the  manor  ceases  to  be 
a  legal  manor  (c).  But  that  which  has  been  once  a  legal  manor  may  still 
be  a  manor  by  reputation,  and  exist  for  the  purpose  of  many  prescriptive 
rights  attached  to  it,  although  the  right  of  holding  courts,  for  want  of  free- 
hold tenants,  may  have  been  severed  from  it  (d). 

Where  the  plaintiff  alleged  that  he  was  seised  of  the  manor  of  Froome 
Selwood,  by  virtue  of  which  he  claimed  a  prescriptive  right  to  appoint  a 
sexton,  and  it  appeared  in  evidence  that  Froome  Selwood  had  once  been 
a  legal  manor,  but  had  for  some  time  ceased  to  be  so  for  want  of  any  free- 
hold tenants,  it  was  held  that  it  might  still  be  a  manor  by  reputation,  for 
the  special  purpose  to  satisfy  the  allegation  (e). 

The  question,  whether  a  certain  manor  be  of  ancient  demesne  or  not,  is 

proved,  as  all  stich  tenures  are,  by  an  inspection  of  Domesday  by  the 

Court  (/). 

Proof  of         The  existence  of  a  manor  is  proved  by  the  production  of  the  ancient  mu- 

the  exist-    niuients  of  the  manor,  the  court-rolls,  the  exercise  of  manorial  rights  (,^), 

raanor.  ^    ^'1^  by  reputation  (A).     Reputation  is  also  admissible  evidence  to  prove  the 

boimdaries  of  a  manor.     And  it  seems  that  the  description  of  the  manor  as 

*696     *such  in  ancient  deeds  (i),  or  even  mere  oral  reputation,  without  proof  (/<?) 

of  the  actual  exercise  of  any  manorial  rights,  is  evidence  of  a  manor  by 

mTnorifl    reputation. 

rights."*         In  actions  by  or  against  th'e  lord  of  a  manor,  the  right  usually  depends 

{x)  R.  V.  WinJcworth,^  4  C.  &  P.  444. 

(y)  Wi)erethe  prisoners  broke  only  the  detaclied  parts  of  a  machine  which  hud  been  taken  to  piece?:,  it  was 
held  to  be  within  liie  7  &  8  Geo.  4,  c.  30,  s.  4.  R.  v.  Mackerel^  4  Carr.  &.  P.  C.  448.  So  whore  they  broke 
the  water-wheel,  the  movingr  power  of  a  threshing-  machine.     R.  v.  Fidler,^  4  Carr.  &  P.  C.  450. 

(z)  R.  V.  Crutchley,^  5  C.  &,  P.  13.3. 

(a)  Com.  Dig.  Copyhold,  (Q.  1.)  A  manor  commenced  where  the  king  granted  lands  with  jurisdiction  to 
another,  who  before  the  statute  of  Quia  Emptnres  granted  parcel  of  the.m  to  others,  to  hold  of  iiim  by  certain 
services.  Co.  Litt.  58.  A  grant  of  tithes  within  a  manor,  includes  the  tithes  of  the  freehold  as  well  as  of 
the  demesne  lands.  Best  v.  Heighiman,  Cro,  Eliz.  689.  But  a  grant  of  free  manor,  rent-charge,  &,c.  extends 
to  the  demesne  lands  only,  for  otherwise  it  would  be  a  charge  upon  other  men.  Ibid. 

(ft)  Per  Lord  Kenyon,  Glover  v.  Lake,  3  T.  R.  447.     Bradshato  v.  Lawson,  4  T.  R.  443. 

(c)  Soane  v.  Ireland  S(  olliers,  10  East,  259.     Fivcli's  Case,  6  Co.  63. 

(d)  Ibid.  A  manor  by  reputation  is  sufficient  to  entitle  the  lord  to  manorial  wastes.  Curzon  v.  Lomax,5 
Esp.  C.  60.  See  R.  v.  Bishop  of  Chesler,Sik]nn.  661;  Ld.  Rayni.  291.  Tliinne  v.  Thinne,  1  Lev.  87;  Cary, 
33,  4;  2  Brownl.  223.     Lenox  v.  Blackwell,  Skinn.  191. 

(e)  Soane  v.  Ireland,  10  East,  259.  See  also  2  Brownl.  223,  Hill.  7,  J.  B.  R.  citing  Finch  v.  Durham, 
where  it  was  said  to  have  been  held,  on  issue  joined  on  the  plea  of  noft  dimisil  manerium  in  ejectment,  that 
upon  a  finding:  by  the  jury  that  there  were  not  any  freeholders,  but  divers  copyholders,  and  that  it  was  known 
by  the  name  of  a  manor,  that  it  should  pass  to  him  who  pleaded  the  demise  of  the  manor.  See  also  12  Vin. 
Ab.  T.  b.  67.  (/)  Hob.  188;  B.  N.  P.  248.    Supra,  Vol.  I. 

(g)  Supra,  iit.CoFVHOi.x>.  (h)  lb. 

(i)  Curzon  v.  Lomax,  5  Esp.  C.  60.  (i)  Steele  v.  Prickelt,*  2  Slarkie's  C.  466. 
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on  proof  of  the  particular  custom  (/)  of  the  manor,  and  of  the  actual  enjoy- 
ment of  that  wiiich  is  claimed  by  or  against  tlie  lord  (m). 

Wiiere  a  tenant  has  made  an  inclosnre  of  part  of  the  waste,  it  is  to  be 
presumed  to  have  been  made  for  the  benefit  of  the  landlord  (?i).  An  inclo- 
snre from  the  waste  made  without  objection,  and  seen  from  time  to  time  by 
the  lord  and  his  steward,  may  be  presumed  to  have  been  made  with  liie 
desire  of  tlie  lord,  and  the  tenant  cannot  be  treated  as  a  trespasser  without 
notice  to  give  it  up  (o). 

Upon  a  question,  whether  the  lord  of  a  manor  was  entitled  to  the  coals 
under  a  freehold  tenement  within  the  manor,  it  was  held  titat  he  might 
give  parol  evidence  to  show  that  there  was  a  known  distinction  within  the 
manor  between  oM  and  new  land,  and  to  show  by  evidence  of  reputation, 
*as  well  as  by  acts  of  taking  coal  under  the  lands  of  other  freeholders  with-  *697 
in  the  new  land,  that  the  lord  was  entitled  to  the  coal  within  that  bound- 
ary (/?).  And  it  was  held  that  it  was  necessary  in  such  a  case  to  prove 
the  exercise  of  the  lord's  right  in  getting  coal  in  the  particular  land  then 
in  question;  it  was  sutficient  to  prove  the  exercise  of  the  right  with 
respect  to  lands  similarly  circumstanced,  and  then  reputation  was  evidence 

(/)  Independently  of  custonn,  the  lord  of  a  manor,  as  such,  has  no  right  to  enter  on  copyholds  within  the 
manor,  to  iJore  and  work  for  coals.  Bourne  v.  Taylor,  10  East,  189.  Nor  to  enter  on  a  copyhold  of  inherit- 
ance to  cut  timber  for  his  own  nse,  leuving  sufficient  for  botes  and  estovers.  Whitcchurch  v.  Holworlhy,  4 
M.  &  S.  340.  It  is  a  good  custom  that  the  inhabitants  of  a  manor  shall  grind  all  their  corn,  grain  and  malt, 
which  by  them,  or  any  of  them,  shall  be  used,  spent  or  ground  within  the  manor,  at  certain  mills.  Curl  v. 
Birkbeck,  Dongl.  218.  That  the  steward  or  his  deputy  should  have  the  sole  right  of  preparing  all  the  sur- 
renders of  copyhold  tenements  within  the  manor.  Rex  v.  Riggc,  2  13.  &  A.  550.  Where  there  is  a  custom 
in  a  manor  for  the  payment  of  a  separate  set  of  fees  to  the  steward  upon  the  surrcndir  of  each  separate  tene- 
ment, and  two  are  admitted  as  tenants  in  common  of  one  piece  of  land;  two  sets  of  fees  become  due,  and  con- 
tinue payable,  altliough  tlie  land  is  afterwards  conveyed  to  one  person,  as  in  the  case  of  indivisible  services. 
Altree  v.  ScoU,^  2  Smith,  449;  6  East,  476.  Where  a  person  is  admitted  to  several  distinct  copyhold  tene- 
ments, the  steward  of  tlie  manor  is  not  entitled,  in  tlie  absence  of  a  special  custom,  to  the  full  fees  on 
each  admission  separately,  and  must  therefore  stand  on  his  quantum  meruit.  Everest  v.  Giyrin,2  Marsh, 
84;  Holt's  C.  1.  Semhle,  that  coparceners  are  entitled  to  admission  as  one  heir.  R.  v.  Bonsall^  3  B.  &,  C. 
173.  Where  the  custom  of  a  manor  is  silent,  the  common  law  must  regulate  the  course  of  descent.  Denn 
d.  Goodwin  v.  Spring,  1  T.  R.466.  An  agreement  between  the  lord  and  tenants  of  a  manor,  that  the  tenants 
may  cut  down,  use  and  dispose  of  wood  tor  tiie  repairing,  upholding  or  maintaining  of  their  houses,  hedges 
and  fences,  "or  for  any  otlier  their  necessary  uses,"  does  not  empower  them  to  fell  wood  for  sale;  tor 
which,  if  they  do,  the  lord  may  support  trover.  The  words  "or  fir  any  other  their  necessary  uses,"  mean, 
uses  in  their  ciiaractcrs  of  tenants.  Blacketl,  bart.  v.  Lowes,  2  M.  &  S.  4:J4.  If  a  manor  be  granted,  re- 
serving the  waste,  these  are  thereby  severed  from  the  manor,  subject,  however,  to  the  rights  of  common,  &c. 
as  betbre.  Revell  v.  Jodrell,  2T.  If.  415.  A  fine  by  tenant  for  life  of  parcel  of  a  manor,  the  residue  being 
in  possession  of  the  tenant  in  fee,  severs  it  from  the  manor.  Goodright  ex.  dem.  Fowler  v.  Forrester,  8 
East,  552. 

(?n)  Where  the  lord  claimed  the  exclusive  privilege  of  cutting  sea-weed  (braie)  from  rocks  covered  at 
ordinary  tides  by  the  sea,  held  that,  in  the  absence  of  any  grant  from  the  Crown,  he  could  only  sustain  such 
right  by  evidence  of  long  continued  and  undisturbed  enjoyment,  as  well  by  the  common  law  of  England  as 
by  the  civil  law  of  Normandy.  Where  the  evidence  was  of  continued  adverse  claim  without  resistance, 
fiillowed  up  by  suit,  the  Court  of  Appeal  (Privy  Council)  set  aside  the  judgment  in  favour  of  the  lord. 
Benest  v,  Pipon,  1  Kiiapp,  60. 

(rt)  Bryin  d.  Child  v.  Winwood,  1  Taunt.  208;  1  Esp.  C.  461;  and  hy  Park,  B.  in  Doe  v.  Rees,^  6  C.  & 
P.  610.  Ld.  Kenyon  was  of  opinion  that  if  a  tenant  inclose  part  of  a  waste,  and  remain  in  possession  for  a 
length  of  time  sufficient  for  giving  a  possessory  right,  the  inelosurc  does  not  belong  to  the  landlord,  unless, 
perFiaps,  where  he  acknowledged  such  part  to  belong  to  his  landlord.  Doe  v.  MuUiner,  1  Esp.  C.  140.  See 
Attorney.gen.  v.  Fullurton,  2  V.  &  B.  263.  (o)  Doe  d.  Foley  v.  Wilson,  11  East,  56. 

(  p)  Barnes  v.  Mawson,  I  M.  &  S.  77.  Evidence  of  rights  exercised  by  the  lord  over  conveiitionary  tenants 
in  one  of  several  manors  forming  one  district  under  the  same  lord,  may  be  received  to  show  what  riglils 
he  had  reserved  or  parted  with  to  a  class  of  tenants  called  conventtonary  tenants  throughout  the  district. 
Rowe  v.  Brenton,'^  8  B.  &  C.  862.  Where  the  largest  interest  ever  claimed  by  the  convenlionary  tenants 
was  from  seven  years  to  seven  years,  renewable  for  ever,  it  was  held  that  it  would  not  give  them  a  right  to 
the  minerals;  and  though  a  positive  usage  to  take  them  might  be  valid  in  law,  it  must  be  proved,  otherwise 
the  right  would  remain  in  the  lord.  Rowe  v.  Brenton,-^  8  B.  &  C.  766.  Where  the  question  was  whether  a 
slip  of  land  between  an  old  inelosurc  and  the  highway  belonged  to  the  lord  of  the  manor  or  to  the  owner  of 
the  adjoining  land,  it  was  held  that  acts  of  ownership  by  the  lord,  as  inelosurc  of  other  slips  in  open  places 
in  the  same  manor,  were  properly  admitted  in  evidence,  and  that  such  evidence  of  right  ought  not  to  be 
confined  to  the  part  in  dispute,  the  circumstance  of  a!l  being  in  tlie  same  manor,  giving  a  general  unity  of 
character  to  the  whole.     Doe  d.  Barrett  v.  Kemp,^  7  Bing.  732,  and  5  M.  &.  P.  173. 

lEng.  Com.  Law  Reps.  iii.  5.    ^Jd.  x.  47.    ^Id.  xxv.  561.    ^Id.  xv.  335.    f-Id.  xx.  150. 
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to  show  the  generality  and  extent  of  the  right  (q).  It  was  observed  that 
the  natnre  of  the  right  rendered  it  probable  that  the  exercise  of  it  would  be 
confined  to  the  same  spot  until  the  subject-matter  was  exhausted;  and 
therefore  that  the  proof  could  not  be  expected  of  the  exercise  of  the  righ  t  in 
all  places  to  which  it  might  extend,  for  that  would  be  proving  a  right  to  a 
thing,  which  had  ceased  to  be  of  any  value  (r).  So,  in  general,  what  old 
people,  deceased,  have  said  concerning  the  boundaries  of  manors,  is  evi- 
dence, although  what  they  have  said  as  to  particular  facts  and  transactions 
is  not  admissible  (*). 

Usual  reputation  for  sixty  years  past  as  to  the  contents  of  a  manor,  was 
held  by  Lord  Chancellor  Egerton  to  be  evidence  to  be  left  to  a  jury,  not- 
withstanding the  production  of  ancient  deeds,  which  showed  that  part  of 
the  lands  claimed  as  parcel  of  the  manor  belonged  to  another  manor  (/). 
The  evidence  to  prove  the  existence  of  a  custom  within  a  manor  has 
already  been  considered  {u). 

The  lord  is  not  entitled  to  salvage  for  taking  and  preserving  parts  of  a 
ship  against  the  consent  of  the  owner,  whose  servants  were  there  to  take 
care  of  them  for  him  [x). 
Variance.  Where  the  plaintiff  in  ejectment  claimed  the  manor  of  Artam  as  ancient 
demesne,  and  upon  inspection  of  Domesday  it  appeared  that  the  manor  of 
Nettam  was  of  ancient  demesne,  the  plaintiff  was  not  allowed  to  prove  that 
Nettam  was  the  ancient  name  of  the  manor  claimed,  for  the  variance  ought 
to  have  been  averred  on  the  record  (y).  If  the  lord  convey  a  customary 
estate  to  the  tenant,  he  cannot  reserve  the  ancient  services  (z);  for  the 
*698  *tenant,  under  the  statute  of  Quia  Emptores,  must  then  hold  of  the  supe- 
rior lord. 
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Jarisdic-  The  Spiritual  Court  has  the  sole  and  exclusive  cognizance  of  questioning 
tion  on  „j^(j  deciding  directly  the  legality  of  marriage,  and  of  enforcing  specifically 
marriage.  ^'^^  rights  and  obligations  respecting  persons  depending  upon  it;  but  the 
temporal  courts  have  the  sole  cognizance  of  examining  and  deciding  upon 
all  temporal  rights  of  property;  and  so  far  as  such  rights  are  concerned, 
they  have  the  inherent  power  of  deciding,  incidentally,  either  upon  the 
fact  or  legality  of  marriage:  when  such  questions  lie  in  the  way  to  the 
decision  of  the  proper  objects  of  their  jurisdiction,  they  do  not  want  or 
require  the  aid  of  the  Spiritual  Courts  («);  nor  has  the  law  provided  any 
legal  means  of  sending  to  them  for  their  opinion,  except  where  an  issue  is 
joined  upon  the  record  in  certain  real  writs,  upon  the  legality  of  a  marriage, 
or  its  immediate  consequence,  general  bastardy.  In  those  cases,  upon  the 
issue  so  formed,  the  mode  of  trying  the  question  is  by  reference  to  the 
ordinary;  and  his  certificate,  when  received,  returned,  and  entered  upon  the 


{q)  Ibid.     And  see  Lord  Ellenborough's  observations  in  tliat  case. 

(r)  Per  Lord  Ellenborough,  C.  J.  Barnes  v.  Mawson,  1  M.  &  S.  77. 

(s)  Nieholls  v.  Parker,  Exeter  Summer  Ass.  1805,  cor.  Le  Blanc,  J.  14  East,  331.  Supra,  Vol.  I.  lit. 
Witness. — Hearsay,     [fimith  v.  Walker,  1  Car.  Law.  Rep.  514] 

(<)  12  Va.  Ab.  T.  b.  67.  (u)  Supra,  tit.  Copyhold. 

(x)  Sutton  V.  Buck,  2  Camp.  392. 

(y)  B.  N.  R.  248,  cites  Gregory  v.  Withers,  Hil.  28  Car.  2.  Qu.  as  to  the  description  in  the  declaration 
in  this  case. 

(z)  And  a  confirmation  to  a  customary  tenant,  of  his  customary  and  tenant-riglit  estate,  discharged  from 
all  customs,  services  and  demands,  except,  &c.,  is  tantamount  to  a  release  of  tiie  rents  and  services  not 
specifically  excepted;  and  the  customary  tenement  becomes  frank-free,  or  held  in  free  and  common  socage. 
J)oe  d.  Reay  v.  Huntington,  4  East,  271. 

(a)  Tlie  answer  to  the  claim  of  liie  Spiritual  Courts  to  decide  exclusively  in  such  matters,  in  the  reign  of 
Edward  2,  was,  Quando  eadem  causa  diversis  rationibus  coram  judicibus  ecclesiasticis  et  secularibus  venti- 
latui,  dicunt  quod  non  obstante  ecclesiasticojudicio  curia  Regis  ipsum  tractet  negotium  ut  sibi  expedire 
vidctur.    2  lust.  22;  11  St.  Tr.  261. 
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record  in  the  temporal  courts,  is  a  perpetual  and  conclusive  evidence  against 
all  the  world  upon  that  point  (6). 

The  proof  of  a  marriage  is  either,  1st,  of  a  marriage  in  fact;  or  2dly,  of 
a  marriage  by  evidence  of  repute, cohabitation,  &c.;  or  3dly,  by  evidence  of 
a  sentence  or  decree  in  the  Spiritual  Courts. 

1st.  The  usual  proof  of  a  marriage  in  fact,  before  a  jury,  is  by  means'ofproof  of  a 
a  witness  who  was  present  at  the  celebration  (A).  marriage 

Where  it  has  been  celebrated  in  a  parish  church  it  does  not  appear  to  be'"  ^^^^'  - 
necessary,  in  the  Jirst  instance^  to  prove  that  the  church  was  one  in  wliich 
marriages  may  lawfully  be  celebrated  (c);  so  in  general  it  is  not  essential  to 
prove,  in  the  first  instance,  that  the  officiating  minister  was  a  clerk  in  holy 
orders  [d],  or  tliat  the  banns  have  been  duly  published  (e),  or  that  a  license 
has  been  granted,  nor  is  proof  of  registration  necessary  (/). 

(6)  Per  De  Grey,  C.  J.,  in  giving  judgment  in  the  Duchess  of  Kingston's  Case.  As  the  certificate  of 
the  ordinary  is  peremptory,  the  stat.  9  Henry  (J  requires  public  proclamation  to  be  made,  in  order  that  parties 
who  are  interested  may  come  in  and  be  parties  to  the  proceeding.     Vide  supra,  tit.  Bastardy;  and  Vol.  I. 

(c)  Previous  to  the  Marriage  Act,  it  was  not  essential  that  the  marriage  should  be  performed  in  a  church 
or  chapel;  it  might  be  celebrated  in  a  private  room.  R.  v.  Fielding,  5  St.  Tr.  614.  Jesson  v.  Collins,  Salk. 
487;  6  Mod.  1.55.  Marriages  solemnized  in  chapels,  &c.  whilst  the  parish  church  is  under  repair,  and  in 
chapels  wherein  banns  cannot  be  legally  p.iblished,  or  of  which  the  due  consecration  may  be  doubtful,  were 
declared  valid,  6  Geo.  4,  c.  18. 

((/)  Before  tiie  Marriage  Act,  26  Geo,  2,  c.  33,  s.  18,  it  was  essential  to  the  validity  of  a  marriage  that  it 
should  have  been  solemnized  by  a  person  in  holy  orders;  {Haydon  v.  Gould,  Salk.  11!);  1  Bl.  Comm.  439. 
R,  V.  Luffington,  1  Burr.  S.  C.  232).  But  this  was  much  questioned  in  a  late  case.  But  a  marriage  cele- 
brated by  a  Roman-catholic  priest  was  binding.  Evidence  of  the  ceremony  being  celebrated  in  England 
between  the  prisoner  and  a  Roman-catholic  woman,  by  a  Romish  priest,  in  a  language  which  the  witnesses 
did  not  understand,  and  whicii  they  cannot  swear  to,  as  the  ceremony  of  marriage  according  to  the  church 
of  Rome,  was  held  to  be  insufficient.  Lyon''s  Case,  O.  B.  Dec.  1748,  cor.  Willes,  L.  C.  J.  East's  P.  C.  469. 
And  see  the  observations  of  Lord  Elicnborough,  R.  v.  Brampton,  10  East,  287.  In  Haydon  v.  Gould,  Salk. 
119,  the  parties  were  Sabbatarians,  and  the  ceremony  had  been  performed  according  to  the  rites  of  their 
sect,  and  they  lived  together  for  seven  years,  till  the  death  of  the  wife;  yet  the  officiating  minister  being  a 
layman,  the  Ecclesiastical  Court  repealed  the  letters  of  administration  granted  to  the  husband,  and  the  Court 
of  Delegates,  on  appeal,  confirmed  the  sentence.  In  R.  v.  Fielding,  5  St.  Tr.  610,  the  marriage  here  by  a 
Roman-catholic  priest  was  held  to  be  good,  on  evidence  of  the  words  o\  present  contract,  the  rest  being  read 
in  the  Latin  tongue,  which  the  witness  did  not  understand.  And  see  R.  v.  Brampton,  10  East,  287,  and  infra, 
704.     And  see  tiie  observations  of  VVillcs,  L.  C.  J.  in  Lyon''s  Case,  East's  P.  C.  469. 

(f)  But  it  is  competent  to  the  adverse  party  to  prove  that  the  banns  have  not  been  regularly  published. 
Slanden  v.  Slanden,  Peiike's  C.  32.  See  Ld.  Mansfield's  observations,  St.  Dcvereux  v.  Much  Dewchurch, 
Bl.  R.  367;  4  Burn's  J.  280, 22d  edit. 

(/)  R.  v.  Allison,  Russ.  &.  Ry.  C.  C.  109.  Even  upon  an  indictment  for  bigamy.  Ibid.  See  below,  700, 
note  {p). 

(A)  The  validity  of  a  marriage  is  to  be  determined  by  the  law  of  the  place  where  it  was  celebrated;  if 
valid  there,  it  is  valid  everywhere.  Phillips  v.  Gregg,  10  Watts,  158.  But  although  the  place  is  necessarily 
the  law  of  a  marriage  for  its  primitive  obligation,  yet  the  courts  of  the  country  where  the  marriage  was 
celebrated,  have  no  jurisdiction  of  a  cause  of  divorce  alleged  to  have  been  committed  by  one  of  tlie  parties 
within  another  country.  The  law  of  the  actual  domicil  at  the  time  and  place  of  the  injury  is  the  rule  in 
cases  of  divorce,  for  everything  but  the  original  obligation  of  marriage.  Dorsey  v.  Dorsey,  7  Watts,  349. 
A  marriage  is  complete  if  there  be  a  full,  free  and  mutual  consent  between  the  parties  capable  of  contracting, 
though  not  followed  by  cohabitation,  and  the  circumstance  of  a  parly  being  in  custody  as  the  putative  father 
of  a  bastard  child  is  not  a  duress  to  avoid  the  contract.  Jackson  v.  Winner,  2  Wend.  47.  See  Fenton  v.  Read, 
4  Johns.  52.  Strict  proof  of  solemnization  of  the  marriage  is  only  necessary  in  prosecutions  for  bigamy, 
and  in  actions  for  criminal  conversation.  A  marriage  may  be  proved  in  other  cases  from  cohabitation,  repu- 
tation, acknowledgement  of  the  parties,  reception  in  the  family,  and  other  circumstances  from  which  a  mar- 
riage may  be  inferred.  The  People  v.  Humphrey,  7  John.  R.  314.  For  civil  purposes,  cohabitation  and 
reputation  are  sufficient  evidence  of  marriage.  But  every  intendment  may  be  made  in  favour  of  legitimacy; 
and  a  jury  are  not  bound  to  presume  a  prior  marriage  from  the  facts  of  cohabitation  and  reputation  for  the 
purpose  of  invalidating  a  subsequent  one,  and  rendering  the  issue  of  it  illegitimate.  Senser  v.  Bower,  1  Penns. 
R.  453.  Marriage  is  a  civil  contract  which  may  be  completed  by  any  words  in  the  present  tense  without  regard 
to  form.  But  where  the  parties,  who  had  for  some  time  lived  in  an  adulterous  intercourse,  although  considering 
themselves  lawfully  married,  went  together  to  their  counsel  on  business,  without  any  intention  of  marrying, 
and  there  the  man  said,  "I  take  you  for  my  wife,"  &.C.,  the  woman  being  told  that  if  she  would  say  the 
same  thing  the  marriage  would  be  complete,  answered,  "to  be  sure,  he  is  my  husband  good  enough,"  it  was 
held  that  these  words  did  not  establish  a  marriage.  Hnntz  v.  Sealy,  6  Binn.  405.  [See  Commonwealth  v. 
Norcross,  9  Mass.  Rep.  492.  Commonwealth  v.  Liltlejohn,  15  lb.  163.  Ellis  v.  Ellis,  1 1  lb.  92.  Inhabitants 
of  Mil  ford  V.  Inhabitants  of  Worcester,  7  lb.  48,  as  to  the  evidence  of  a  marriage  required  in  Massachusetts, 
in  different  cases.  After  a  divorce  a  vinculo,  in  Massachusetts,  for  adultery,  a  marriage  contracted  there 
by  the  guilty  party  is  illegal  and  void,  and  the  issue  thereof  illegitimate.  But  such  marriage  in  another 
state,  where  it  is  permitted  by  the  laws  thereof,  will  so  far  render  it  valid  in  Massachusetts  as  to  entitle  the 
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*A  marriage  may  also  be  proved  by  the  production  of  the  register,  or 
proof  of  an  examined  copy  of  it  (g),  with  some  evidence  of  the  identity  of 
the  parlies  (h). 

It  has  been  seen  that  although  the  entry  be  first  made  in  a  day-book,  the 
day-book  is  not  evidence,  if  the  entry  has  been  afterwards  n)ade  in  the 
register  (/).  It  is  not  necessary  to  call  one  of  the  subscribing  witnesses  to 
the  entry  in  the  register  (k). 

The  identity  of  the  parties  may  be  proved  (/)  by  evidence  of  their  hand- 
writing, payment  of  money  to  the  bell-ringers,  the  giving  a  wedding-dinner, 
or  any  other  circumstances  which  satisfy  the  jury  [m). 
Chapel.  Where  the  marriage  has  been  solemnized  in  a  chapel,  evidence  should  be 

given  that  banns  have  been  usually  published  there  previous  to  the  Marriage 
*7nn  ^^^  ^'^^'  ^^  ^^  °'^  registers  of  marriages  solemnized  in  such  chapels  anie- 
700  cedently-  to  the  Act,  and  registers  of  banns  published  there  since;  and  to 
prove  as  far  as  can  be  done  by  living  testimony,  that  marriages  have  been 
usually  celebrated  there  (o).  Such  evidence  furnishes  a  reasonable  pre- 
sumption that  the  chapel  is  one  in  which  marriages  may  legally  be  solem- 
nized. 

ig)  Supra,  Vol.  I.  Ind.  tit.  Marriage.  (h)  Hemings  v.  Smith,  4  Douo-.  29. 

(i)  Vol.  I.  p.  243.     May  v.  May,  Str.  1073.     Lee  v.  Meecock,  5  Esp.  C.  1 77.  " 

(k)  But  V.  Barlow,  Doug.  17(J;  supra,  352.     See  further  provisions  as  to  reffislers,  52  G  3  c  146 
(l)  Supra,  353.  (?n)  B.  N.  P.  27.  ' 

(n)  26  G.  2,  c.  33.  By  sect.  1,  all  banns  shall  be  published  in  the  parish  church,  or  in  a  public  chapel  in 
which  banns  have  been  usually  published.— By  sect.  8,  all  marriages  solemnized  in  any  other  place  than  a 
church  or  chapel,  unless  by  special  license,  or  without  publication  of  banns,  or  license  of  marriaffc  from  a 
person  having  authority  to  grant  the  same,  shall  be  void.  It  has  been  held,  that  the  words  ^^have  usually 
been  published,  refer  to  the  time  of  the  Act,  and  consequently  Ihat  marriages  in  a  public  chapel  erected 
since  the  passing  of  the  Act  are  illegal.  R.  v.  Northjield,  Doug.  G58.  By  different  statutes,  marriages 
celebrated  in  such  subsequently  erected  churches,  which  have  been  duly  consecrated,  are  rendered  valid. 

qZ  iq?s  '  "^i  f/'  ?  ^'no'  ^-P'  ""'^  ^^^  '^"V  '^^  ^-  ^'  '•  ^2''  '■'^  ^°  marriages  solemnized  before  August 
^M  l«U8,  and  6  G.  4,  c.  92.  Provisions  are  also  made  by  those  statutes  for  the  reception  of  the  registers 
of  those  marriages  in  evidence,  subject  to  the  same  exceptions  as  in  the  case  of  other  marriage  registers. 
Uy  tlie  Stat.  48  L..  3,c.l2i,  such  registers  are  to  be  removed  within  thirty  days  next  after  August  23d''  18U8 
to  the  parish  church;  or  if  the  situation  of  the  chapel  be  extra-parochial,  to  the  parish  church  of  the  next 
adjoming  parish,  to  be  there  kept  with  the  parish  regist.-rs  of  the  parish;  copies  are  also  to  be  transmitted  to 
tiie  bishop  of  the  diocese,  or  his  chancellor.  A  publication  of  banns  in  an  adjoining  parish  church  where 
the  publication  in  the  proper  parish  church  was  impossible  from  the  state  of  the  church,  which  was  under 
repair,  was  held  to  be  sufhcient.  Stallwood  v.  Tredgar,i  2  Piiillini.  287.  By  the  slat  4  G  4  c  76  s  2 
banns  are  to  be  published  in  the  parish  church,  or  in  some  public  chapel,  in  which  chapel  banns  of  r'natri-' 
niony  may  now,  or  may  hereafter  be  lawfully  published  in,  of;  or  belonging  to  such  parish  or  chapelry  &c 
—By  sect.  3,  the  bishop  of  the  diocese,  with  the  consent  of  the  patron  and  incumbent  of  the  church  of  the' 
parish  in  which  any  public  chapel  having  a  chapelry  thereunto  annexed  may  be  situated,  or  of  any  chapel 
situated  in  an  extra  parochial  place,  signified  to  him  under  their  hands  and  .seals,  may  authorize  tlie  publi- 
cation of  banns  and  the  solemnization  of  marriages  in  such  chapel,  for  persons  residing  in  such  chapelrvor 
extra-parochial  pLce.-By  sect  9,  where  a  marriage  shall  not  be  had  within  three  months  after  the  complete 
publication  of  banns,  it  shall  not  be  solemnized  without  republication,  or  license  granted.  By  the  6  G  4  c 
y-2,  s.  2,  It  shall  be  lawful  for  marriages  to  be  ]n  future  solemnized  in  all  churches  and  chapels  erected  'since 
ine  passing  of  Jb  G.  2,  and  consecrated,  in  which  churches  and  chapels  it  has  been  customary  and  usual  before 
the  passing  of  the  6  G.  4,  to  solemnize  marriages;  and  the  registers  of  such  marriages,  or  copies  thereof, 
arc  declared  to  be  ev.denee.-By  sect  3,  power  is  given  to  the  bishop  of  the  diocese,  with  the  consent  of  the 
patron  and  incumbent  of  the  church  of  the  parish  in  which  any  public  chapel,  with  a  chapelry  thereunto 
annexed,  may  be  situated,  or  of  any  chapel  situated  in  an  extra-parochial  place,  signified  to  him  under  their 
hands  and  seals  respectively,  to  authorize  under  his  hand  and  seal,  the  publication  of  banns  and  the  solemni- 
f «  7  Ixr  ""/'"'t^es  in  such  chapels  for  persons  residing  in  such  chapelry  or  extra-parochial  place.  And  see 
D  it  /  VV.  4,  c.  O,'),  s.  2b. 

(0)  See  Tauvton  v.  W^jhourne,  2  Camp.  297.  There  a  register  of  marriages,  going  back  to  the  year  1758 
and  a  register  of  the  publication  of  banns  from  the  year  1754  (when  the  Marriage  Act  was  passed)  were' 
produced  from  the  chapel  in  the  Tower.  Lord  Ellenborough  held  that  it  might  be  presumed  that  banns  had 
usually  been  published  there  before  the  Marriage  Act. 

issue  <»  the  rights  of  legitimate  children.  Inhabitants  of  West  Cambridge  v.  Inhabitants  of  Lexington  1 
rick.  5  Jb.  bo  where  a  mulatto  and  a  white  person  belonging  to  Massachusetts,  (where  their  intermarriage  was 
prohibited  and  made  void  by  statute)  went  to  Rhode  Island,  where  such  intermarriage  was  not  forbidden  by 
Jaw  and  were  there  married,  and  immediately  returned  to  Massachnsctis,  the  marriage  was  held  to  be  valid 
in  Itie  latter  state,  and  the  issue  legitimate.  Inhabitants  of  Medway  v.  Inhabitants  of  Needham,  16  Mass.  R.  157.] 
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Alihough  the  Marriage  Act  requires  an  entry  to  be  made  in  the  register 
immediately  after  the  celebration,  in  which  it  shall  be  expressed  that  the 
marriage  was  by  banns  or  by  license;  and  that,  if  both  or  either  of  the 
parties  be  under  age,  that  it  was  with  the  consent  of  the  parents  or  guar- 
dians; and  that  it  shall  be  signed  by  the  minister  and  parties,  and  attested 
by  two  witnesses;  yet  the  registration  of  a  marriage  is  but  evidence  of  it, 
and  is  not  essential  to  its  validity  [p). 

The  banns  ought  to  be  published  in  the  true  names  of  the  paities  (y).  Publication 
But  if  they  have  been  published  in  the  names  by  which  alone  the  parties  "^ ''^""^• 
are  known,  and  loithout  fraud,  the  marriage  is  within  the  meaning  of  tiie 
statute.  Abraham  Langley  resided  for  three  years  in  Lamberhurst,  and 
during  that  time  was  known  by  the  name  of  George  Smith  only,  and  the 
banns  of  his  marriage  were  published  and  he  was  married  under  that  name, 
and  the  Court  of  King's  Bench  held  that  the  marriage  was  valid  (r).  And 
where  a  deserter  assumed  another  name,  and  after  residing  for  sixteen 
weeks  at  L.,  where  he  was  known  by  that  name  only,  and  then  married 
there,  the  Court  held  that  the  marriage  was  valid,  the  name  having  been 
assumed  for  the  purpose  of  concealment,  and  not  in  order  to  impose  upon 
the  woman  whom  he  married  (.?)  But  wliere  there  has  been  a  change  of 
the  name  for  the  pm'pose  of  fraud,  or  (/)  even  a  deliberate  omission  of  part 
of  a  real  name  {ii)  with  a  view  to  mislead,  it  seems  that  the  marriage  will 
be  void.  *So  if  the  banns  be  published  in  a  wrong  name,  although  with-  *701 
out  any  fraudulent  motive  [x). 

The  law  was  held  to  be  as  above  stated  under  the  st.  26  G.  2;  the  statute 

if)  R.V.St.  Devereux,]  Bl.  R.  377.     Read  v.  Passer, Fcake's  C.  231;  1  Esp.  C.213. 

(q)  For  altiiougfh  the  Marriage  Act  dnes  not  specify  in  what  manner  the  banns  shall  be  published,  yet  it 
was  tiie  clear  intention  of  the  Legislature  to  require  it;  and  the  statute  requires  that  notice  in  writing 
shall  be  delivered  to  the  minister,  of  the  true  christian  and  surnames  of  the  parties  seven  days  before  the 
publication. 

(>•)  R.  V.  Inhabitants  of  Billinghurst,  3  M.  &  S.  250;  and  see  Frankland  v.  Nicholson,  there  cited,  where 
Sir  W.  Scott  says,  there  may  be  cases  where  names  acquired  by  general  use  and  habit  may  be  taken  by 
repute  as  the  true  christian  and  surnames  of  the  parties. 

(s)  R.  V.  Inhahilants  of  Burton-upon-  Trent,  3  M.  &.  S.  537.  So  where  a  widow  assumed  her  maiden  name, 
and  many  years  afterwards  was  married  by  that  name  with  the  addition  of  widow.  R,  v.  St.  Faith's,  New- 
ton,^ 3  D.  &R.  348. 

(t)  See  Frankland  v.  Frankland,  cited  3  M.  &.  S.  258;  where  Ann  Nicholson,  with  a  view  to  fraud,  do- 
scribed  herself  to  be  Mrs.  Ross,  and  was  known  by  that  name  at  the  house  where  she  lived;  but  it  did  not 
appear  that  she  ever  went  by  that  name  down  to  the  time  of  the  marriage,  for  before  that  lime  she  cohabited 
with  tlie  prodiicent,  under  the  name  of  Frankland,  Sir  VV.  Scott  pronounced  the  marriage  to  be  null  and 
void.  Vide  etinm,  Fellowes  v.  Slewnrl,^  2  Phillim.  257.  Meddowcroft  v.  Gregory,^  lb.  365.  [2  Haggard, 
207,  S.  C]     Bayard  v.  Morphew,*2  Pliill.  321. 

(u)  Fougetl  V.  Tompkyns,  cited  3  M.  Si,  S.  263;  [2  Haggard,  142;  1  Phillim.  490,  S.  C.];  where  William 
Peter  Poiigett,  who  was  a  minor,  of  the  age  of  sixteen,  and  generally  known  and  addressed  by  the  name  of 
Peter  only,  few  people  knowing  that  he  had  likewise  the  christian  name  of  William,  was  married  by  banns 
to  Lctitia  Tomkyns,  his  father's  maid-scrvant,  in  a  parish  where  the  parties  had  never  resided,  the  banns 
were  published  in  the  names  of  William  Pougett  and  Letitia  Tomkyns,  and  the  marriaije  was  pronounced 
to  be  null  and  void.     See  Lord  Tentcrdcn's  observations  in  R.  v.  Tihshelf,^  1  B.  &  Ad.  195. 

(x)  Mather  v.  Ney,  [cited  2  Hajrgard,  254, j  Consistury  Court,  1807,  where  the  leal  name  of  the  woman 
was  ]Sfy,  and  the  banns  were  published  under  the  name  of  Wright,  and  the  marriage  was  held  to  be  void. 
And  see  Lord  Tenterden's  observations  in  R.  v.  Tibshelf,^  1  B.  &,  Ad.  195.  But  where  Anna  Colley  was 
married  upon  a  publication  of  banns  in  the  name  of  Anna  Sophia  Colley,  it  was  said  by  Sir  W.  Scott,  that 
in  the  absence  of  fratjd  the  Court  would  be  very  unwilling  to  question  the  validity  of  the  marriage,  alter  a 
long  cohabitation  by  the  parties.  And  see  Tree  v.  Qainn.  cited  3  M.  &  S.  266;"  [2  Phillimore,  14  S.  C.  2 
Haggard,  255,  n.];  and  Mayhew  v.  Mayhew,  Ibid.  [2  Phillimore,  11  S.  C.]^  A  publication  in  the  name 
of  Edward  Stanhope,  tlie  real  name  being  Augustus  Henry  Edward  Stanhope,  was  held  to  be  bad. 
Stanhope  v.  Baldwin,  Ad.  SS;'  see  also  Green  v.  Dalton,^  Ih.  289.  So  where  a  false  name  is  fraudulently 
assumed  for  the  purpose  of  marriage.  Frankland  v.  Nicholson,  cited  3  M.  &  S.  259;  and  see  Fellowes  v. 
Stewart,^  2  Phill.  257.  Ba-yard  v.  Morphew,^^  lb.  321.  Meddowcroft  v.  Gregory,^^  lb.  365.  But  where  the 
banns  were  published,  the  wonian  being  a  natural  daughter,  in  the  name  of  the  mother,  as  well  as  of  the 
putative  father,  it  was  held  to  be  sufficient.  Sullivan  v.  Sullivan,^^  lb.  45.  [2  Haggard,  238,  S.  C]  A 
marriage  of  sixteen  years'  standing  was  refused  to  be  set  aside  on  the  ground  of  a  false  name  used  in  the 
banns,  it  not  appearing  which  was  the  true  name,  and  no  intention  of  fraud.  Diddeur  v.  Faucit,^^  3  Phill.  580. 
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now  ill  force  does  not  annul  the  marriage  except  where  both  parties  knew 
of  the  undue  publication  (3/). 
Minor.  Where  the  marriage  was  by  license,  and  either  of  the  parties,  not  being 

a  widower  or  widow,  was  a  minor,  it  is  essential  to  prove  the  consent  of 
tlie  father  of  that  party,  if  he  was  then  living,  or  if  he  was  dead,  then  of  the 
guardians  of  the  minor,  or  of  one  of  them,  or  if  there  was  no  guardian,  then 
of  the  mother,  if  living  and  unmarried,  and  if  there  was  no  mother  living 
and  unmarried,  then  of  a  guardian  of  the  person  appointed  by  the  Court  of 
Chancery  (z). 
*702  *Iii  a  prosecution  for  bigamy,  where  it  appeared  that  the  first  wife  was 
a  minor  at  the  time  of  the  marriage,  which  was  by  license,  the  prisoner  was 
acquitted  for  want  of  proof  of  the  consent  of  a  parent  or  guardian  (a). 

(y)  And  tlierefore  where  the  proposed  husband  procured  the  banTis  to  be  published  in  a  christian  and  sur- 
name whicli  the  woman  had  not  borne,  and  she  was  ig-norant  of  the  fact  till  after  the  solemnization  of  the 
marriage,  it  was  held  to  be  good.     R.  v.  Wi'oxton,^  4  B.  &  Ad.  G40. 

{z)  2ti  G.  2,  c.  33,  s.  II.  An  illegitimate  child  has  been  held  to  be  within  this  clause;  R.  v.  Hodnett,  1 
T.  |{.  96;  although  it  seems  once  to  have  been  held  that  ihe  consent  of  the  putative  father  was  sufficient. 
R.  V.  Edmonton,  East,  24  G.  3;  2  Hott.  76,  pi.  1 14,  cited  I  T.  R.  97.  And  the  consent  of  the  putative  father 
or  natural  mother  in  such  a  case  lias  been  lield  to  be  insufficient.  Horner  v.Liddinrd,  Daniel  v.  Cooke.,  cor. 
Sir  W.  Scott;  and  Priesllij  v.  Hughes,  II  East,  3,  Grose,  J.  being  of  opinion  that  illegitimate  children  were 
not  within  the  contemplation  of  the  Legislature  in  framing  this  clause.  Where  the  parties  have  long  coha- 
bited, the  Court  (ecclesiastical)  will  require  the  evidence  of  minority  and  want  of  consent  to  be  full  and 
conclusive.  Johnston  v.  Parkes,"^  3  Phillim.  49.  ^Hayes  v.  Watts,  Ibid.  Where  a  testamentary  appoint- 
ment of  a  guardian  was  not  attested  by  two  witnesses,  the  marriage  of  a  minor,  with  the  consent  of  such 
guardian,  held  to  be  void.  Reddall  v.  Liddiard,^  3  Phillim.  256.  Consent  is  necessary,  although  the  minor 
be  a  Jewess,  married  according  to  Christian  rites.  Jones  v.  Rohinson,*  2  Phillim.  285.  But  the  Ecclesi- 
astical  Court  will  not  dissolve  the  marriage  without  satisfactory  proof  of  minority,  especially  where  the 
father's  consent  is  rendered  probable  by  circumstantial  evidence.  Agg  v.  Davies,^  2  Phill.  341.  By  the 
Stat.  3  G.  4,  c.  75,  s.  2,  marriages  by  license  before  the  passing  of  the  Act,  without  such  consent  as  is 
required  by  the  Marriage  Act,  and  where  the  parties  shall  have  continued  to  live  together  as  husband  and 
wite  till  the  deatii  of  one  of  them,  or  till  the  passing  of  this  Act,  or  shall  only  have  discontinued  their  coha- 
bitation for  the  purpose  or  during  the  pendency  of  any  proceedings  touching  the  validity  of  such  marriage, 
shiill  be  deemed  good  and  valid.  Where  an  infant  was  married  by  license  without  consent  of  parents  between 
the  repeal  of  26  Geo.  2,  c.  33,  by  3  Geo.  4,  c.  75,  and  the  time  when  the  latter  Act  came  into  operation,  held 
that  such  marriage  was  valid.  Wautly^s  Case,  1  Ry.  &  M.  163.  A  marriage  which  would  have  been  void 
by  the  26  Geo.  2,  c.  33,  and  had  once  been  rendered  valid  by  the  second  section  of  the  3  Geo.  4,  c.  75, 
cannot  subsequently  be  rendered  invalid  by  the  marriage  of  either  of  the  parties,  during  the  life  of  the  other, 
with  a  third  person.  R.  v.  The  Inhabitants  of  St.  John  Delpike,^  2  B.  &  Ad.  226.  The  stat.  4  G.  4,  c.  76, 
repeals  the  stat.  3  G.  4,  c.  75,  except  as  to  things  done  under  its  provisions,  and  except  so  far  as  it  repealed 
any  former  Act,  or  any  clause,  matter  or  tiling  therein  contained.  The  retrospective  clause  (sect.  I)  in  the 
3  (tco.  4,  c  75,  operated,  with  respect  to  the  marriages  to  which  it  was  applicable,  as  a  repeal  of  the  clauses 
in  the  former  Marriage  Act  which  rendered  them  invalid;  it  therefore  was  not  repealed  by  the  subsequent 
statute.  And,  therefore,  where  one  of  the  parties  was  married  by  license,  under  age  and  illegitimate,  before 
the  passing  of  the  3  G.  4,  c.  75,  and  at  the  lime  of  the  passing  of  tiiat  Act  they  were  living  together  as  hus- 
band and  wife,  and  were  of  full  age,  the  marriage  wns  held  to  be  good.  Rose  v.  Blakemore,''  1  Ry.  &  M. 
372.  But  where  the  marriage  was  void,  under  26  G.  2,  by  reason  of  undue  publication  of  banns  (in  a  false 
name),  held  that  the  statute  was  still  unrepealed  as  to  that  ground  of  nullity,  and  the  marriage  void,  notwith- 
standing the  later  Acts.  Farquharson  v.  Farquharson,^  3  Ad.  282.  Bridgewater  v.  Crutchley?  Ad.  473. 
The  stat.  4  G.  4,  c.  76,  s.  16,  provides  that  such  consent  as  was  required  under  the  26  G.  2,  shall  be  neccs- 
sary,  unless  there  be  no  person  authorized  to  give  such  consent. — This  clause  is  directory  only,  sec.  23 
inflicting  a  penalty  on  parties  disobeying  the  directions  of  sec.  16;  a  marriage,  therefore,  by  a  minor  by 
license,  without  consent  of  his  father  then  living,  was  held  to  be  valid.  It  is  no  objection  to  its  validity  that 
the  marriage  was  obtained  by  the  fraudulent  practice  of  the  parish  officers.  jR.  v.  Birmingham, '^'^  8  B.  &  C. 
29;  and  2  M.  &  Ry.  230.  By  see.  17,  where  a  father  is  non  compos,  or  the  mother  or  guardian  is  von  compos, 
or  beyond  the  seas,  the  Lord  Chancellor  shall  have  power  to  consent  on  petition  made.  Where  the  marriage 
of  a  minor  by  license  was  void,  under  the  26  G.  2,  c,  33,  but  the  parties  at  the  passing  of  3  G.  4,  c.  75, 
wore  living  sep;iratc,  under  a  mere  voluntary  agreement,  without  any  legal  sanction;  held  that  tiiey  were  to 
be  deemed  to  have  "continued  to  live  together  as  man  and  wife,"  within  the  meaning  of  the  retrospective 
effect  of  the  latter  Act,  and  in  a  state  of  matrimonial  cohabitiition,  how  locally  soever  situate,  and  upon 
what  terms  soever  of  matrimonial  intercourse.  King  v.  iSansom,"  3  Ad.  277.  A  conviction  for  bigamy  will 
not  preclude  the  party  from  setting  up  the  nullity  of  the  first  marriage,  in  a  cause  of  divorce.  Bruce  v. 
Buri,'2  2Add.  471. 

(fl)  Cor.  Le  Blanc,  J.  York  Assizes.  R.  v.  Butler,  1  Russ.  &  Ry.  61.  Qu.  Whether  the  license  reciting 
the  consent  of  the  father  or  guardian  would  he  prima  facie  evidence  of  the  fact?  Sec  tit.  Polygamy. 
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Whether  the  marriage  has  been  solemnized  upon  a  license  granted,  or  Residence, 
tlie  publication  of  banns,  it  is  nnnecessfiry  after  solemnization  to  give  any 
evidence  in  support  of  the  marriage  that  the  parties  resided  within  the 
limits  and  for  the  times  specified  by  the  iVct,  and  evidence  to  the  contrary 
is  inadmissible  (b). 

*It  is  provided  by  the  st.  6  &  7  W.  4,  c.  85,  tliat  snperintendant  registrars    *703 
may  grant  licences  to  be  married  in  a  building  registered  under  the  Act,  or 
in  his  office  (c);  provision  is  made  for  the  registration  of  chapels  (d). 

It  is  further  provided,  that  if  any  persons  shall  knowingly  and  wilfully 
intermarry  in  any  other  place  than  the  chiu'ch,  chapel,  registered  building, 
or  other  place  specified  in  the  notice  and  certificate  (to  be  given  according 
to  the  Act),  or  without  due  notice  to  the  snperintendant  registrar,  or  without 
certificate  of  notice  duly  issued,  or  without  license  where  a  license  by  the 
Act  is  necessary,  or  in  the  absence  of  a  registrar  or  snperintendant  where 
their  presence  is  necessary,  the  marriage  shall  be  void  (e). 

The  Marriage  Act  does  not  extend  to  any  of  the  marriages  of  any  of  the 
royal  family  (/),  or  to  Scotland,  or  to  marriages  among  Quakers  or 
Jews  (g)  (1),  &c.,  or  to  marriages  beyond  seas  (h). 

A  marriage  of  English  minors  In  Scotland  is  valid  (i),  although  the  mar- 

(b)  See  the  stat.  26  G.  2,  C;  33,  s.  11,  and  4  G.  4,  c.  76,  s.  26,  which  provides,  that  aflcr  tiie  solemnization 
of  any  marriage  under  a  publiciition  of  banns,  it  siiall  not  be  necessary,  in  sup.riort  of  such  marriage,  to 
give  any  proof  of  the  actual  dwelling  of  the  parties  in  the  respective  parishes  or  cliapelries  wherein  the  banns 
of  matrimony  were  published;  or  where  the  marriage  is  by  license,  it  shall  not  be  necessary  to  give  any 
proof  that  the  usual  place  of  abode  of  one  of  the  parties,  for  the  space  of  fifteen  days  as  aforesaid,  was  in  the 
parish  or  chapelry  where  the  marriage  was  solemnized;  nor  shall  any  evidence  in  either  of  the  said  cases  be 
received  to  prove  the  contrary,  in  any  suit  touching  the  validity  of  such  marriage.  But  by  sec.  22,  if  any 
persons  shall  knowingly  and  wilfully  intermarry  in  any  other  place  than  a  churchy  or  such  public  chapel 
wherein  banns  may  lawfully  be  published,  or  without  due  publication  of  banns,  or  license  from  a  person  or 
persons  having  authority  to  grant  the  same  first  had  and  obtained,  or  shall  knowingly  and  wilfully  consent 
to  or  acquiesce  in  the  solemnization  of  such  marriage  by  any  person  not  being  in  holy  orders,  the  marriages 
of  such  persons  shall  be  null  and  void  to  all  intents  and  purpose?.  See  also  Drovey  v.  Archer,^  2  Pliill.  347. 
Clarke  v.  Hawkins,  lb.  in  the  note.  Wiltshire  v.  Wiltshire,'''  3  Hag.  333.  But  the  stat.  avoids  the  marriage 
only  where  the  parties  knowingly  and  wilfully  intermarry  without  due  publication;  and  to  avoid  the  mar- 
riagc  under  this  clause,  both  must  know.  R.  v.  Wroxton,  Inhabitants  of,^  4  B.  &  Ad.  640.  Where  the 
pauper  and  her  husband  were  married  by  banns  in  the  surname  of  her  baptismal  register,  which  appeared 
by  mist;iko  to  have  been  that  of  the  grandfather,  and  she  had  never  been  called  or  known  by  it;  held,  that 
under  26  Geo.  2.  c.  33,  the  marriage  was  void.     R.  v.  Tibshelf,'^  1  B.  &,  Ad.  190. 

(c)  Sec.  61. 

(</)  See  sees.  18,19,34,  &c. 

(e)  Sec.  42.  But  it  is  provided  that  nothing  therein  contained  shall  annul  any  marriage  solemnized  under 
the  St.  4  G.  4. 

(/)  Sec.  17. 

is)  [Jones  v.  Robinson,^  2  Phillimore,  285.]  In  the  case  of  a  Jewish  marriage,  it  has  been  held  at  Nisi 
Prius  to  be  insufiicient  to  give  evidence  of  tiie  S(}lemnization  at  the  synagogue,  without  also  proving  the 
previous  written  contract  of  marriage.  Horn  v.  Noel,  1  Camp.  61.  In  the  case  of  Ganer  v.  Lady  Lanes- 
borough,  a  Jewess  wiis  allowed  to  give  parol  evidence  of  her  own  divorce  in  a  foreign  country.  As  to  the 
form  of  a  Jewish  contract  of  marriage,  see  Lindo  v.  Belisario,  1  Hagg.  Con.  225,  247.  Galdsmid  v.  Bromer, 
1  Hag.  Con.  324.  In  tlie  case  of  Woolston  v.  Scott,  Norfolk  Lent  Assizes,  1753,  Denison,  J.  in  an  action  for 
crim.  con.,  admitted  the  plaintiff,  who  was  an  Anabaptist,  to  prove  that  the  marriage  was  celebrated  accord- 
ing to  the  Anabaptists'  form  of  religion.  B.  N.  P.  28.  In  the  case  of  a  Quaker,  the  marriage  must  be 
proved  according  to  the  ceremonies  of  the  sect.  In  the  case  of  other  dissenters,  no  provision  was  made 
previous  to  the  6  &  7  W.  4,  c.  85. 

(A)  Sec.  18. 

(i)  Crompton  v.  Bearcroft,  Bull.  N.  P.  113.  Phillips  v.  Hunter,  2  H.  B.  412;  2  Burr.  1080;  Co.  Litt.  by 
Harg.  &  Butler,  note  79,  b.;  Huberus,  33. 

(1)  [On  the  subject  of  Jewish  marriages,  see  the  interesting  cases  of  Lindo  v.  Belisario,  1  Haggard, 
216,  and  Guldsmid  v.  Bromer,  ibid.  324,  and  the  papers,  Nos.  1,  2,  3  and  4,  in  the  Appendix  to  that 
volume.] 
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riage  be  contracted  in  direct  contravention  of  the  law  of  England,  between 
parlies  repairnig  to  Scotland  for  the  purpose  (1). 

A  marriage  by  a  dissenting  minister  in  Ireland,  in  a  private  room,  is 
valid  (k). 

A  marriage  may  be  avoided  by  evidence  of  the  incapacity  of  either  of 
the  parties  to  the  contract,  either  by  reason  of  consanguinity  or  affinity  (/), 
*704     or  *of  a  previous  and  still-subsisting  marriage  with  another;  from  want  of 
reason,  for  consent  is  absolutely  requisite  to  matrimony  (m),  although  for- 
merly a  lunatic  was  supposed  to  be  able  to  contract  matrimony  (?2). 

By  15  Geo.  2,  e.  30,  all  persons  found  lunatics  under  a  conmiission  of 
lunacy,  or  committed  to  the  care  of  trustees,  are  declared  incapable  of  mar- 
rying before  they  have  been  declared  of  sound  mind  by  the  Chancellor,  or 
by  the  majority  of  the  trustees. 
Beyond  the      Marriages  beyond  the  seas  are  excepted  out  of  the  prohibition  in  the 
seas.  Marriage  Act.     To  be  valid,  however,  they  must  be  celebrated  either  as 

marriages  were  in  England  before  that  Act  (o),  or  according  to  the  law  of 
the  country  where  the  marriage  takes  place  {p).      And  therefore  it  seems, 

{Jc)  R.  V. ,  Old  Bailey,  Jan.  1815,  cor.  Sir  J.  Silvester.     Although  no  evidence  be  given  of  any  license 

ohtained.  Smith  v.  Maxwell,^  1  R.  &  M.  80.  Upon  a  charge  of  bigamy,  tiie  first  marriage  was  proved  to 
have  been  in  Ireland  l)y  license,  the  party  being  a  minor, and  without  consent  of  parents;  it  was  held  a  valid 
marriage,  the  9  Geo.  2,  c.  11  (Irish  Marriage  Act),  making  it  voidable  only.  Jacob's  Case,  1  Ry.  &  M.  140. 
Upon  a  question  as  to  the  settlement  of  Elizabfth  the  wife  of  C,  the  respondents  proved  by  the  testimony 
of  C.  his  marriage  with  the  pauper  in  1829.  The  appellants,  in  order  to  prove  that  that  marriage  was  void, 
on  the  ground  that  he  had  been  married  in  1826  to  M.  B.,  called  the  latter,  who  stated  that  she,  in  1826, 
went  with  C.  before  VV.,  a  reputed  clergyman  of  the  Established  Church  in  Ireland,  who  in  his  private  house 
there  read  to  them  the  marriage  ceremony.  A  document  was  also  produced,  purporting  to  be  W.'s  letter  of 
orders,  signed  in  1799,  by  the  then  Archbishop  of  Tuam,  which  was  proved  to  have  been  among  IF.'s  papers 
at  the  time  of  his  death,  in  .July  1829.  Held,  first,  tiiat  M.  B.  was  a  competent  witness  to  prove  the  first 
marriage,  although  her  husband  had  been  before  examined  and  proved  the  second  marriage;  secondly,  that 
the  certifiate  of  the  ordination  of  W.  was  properly  received  in  evidence,  having  come  from  the  proper  cus- 
tody, and  being  more  than  thirty  years  old;  and  that  the  certificate  not  being  the  act  of  any  Court,  and  not 
having  any  relation  to  the  corporate  character  of  the  Archbishop,  the  seal  was  to  be  considered  the  seal  of  the 
natural  person,  and  not  of  the  corporation;  had  it  been  of  the  latter  character,  quare  whether  it  would  have 
been  admissible  without  evidence  that  it  was  the  proper  seal.  The  King  v.  The  Inhabitants  of  Bathwick,^ 
2  B.&.  Ad.  639. 

(/)  By  the  5  tfe  6  W.  4,  c.  54,  marriages  within  the  prohibited  degrees  of  consanguinity  or  affinity,  there- 
after celebrated,  are  to  be  void. 

(in)  1  Bl.  Com.  438.  Morrison's  Case,  cor.  Deleg.  cited  ibid.  Semble,  it  is  unnecessary  to  prove  a  de- 
cree of  nullity  in  such  a  case.     See  Nolan,  200.     [Sed  vide  Wifrlitman  v.  Wightman,  4  Johns.  Ch.  Rep.  343.] 

in)  By  three  Judges,  Manby  v.  Scott,  1  Lev.  4,  5;  1  Sid.  109;  Bac.  Abr.  Baron  and  Feme,  H.;  1  Roll. 
Ab.  3.57. 

(0)  A  marriage  between  two  British  subjects,  solemnized  by  a  Catholic  priest  at  Madras,  and  followed  by 
cohabitation,  but  without  license  of  the  governor  (although  it  had  been  the  uniform  practice  to  obtain  such 
license),  is  valid.     Laulour  v.   Teesdale^  8  Taunt.  830;  and  see  R.  v.  Brampton,  10  East,  286. 

(p)  1  Hale's  P.  C.  692,  3;  1  Maw.  c.  43,  s.  7;  Roll.  79,  80;  1  Sid.  71;  East's  P.  C.  465,  469;  3  Inst.  88.  A 
marriaee  between  Protestant  British  subjects,  celebrated  at  Madras  by  a  Catholic  priest,  according  to  the  rites 
of  the  Roraish  church,  is  valid,  although  no  license  be  obtained  from  the  governor,  according  to  the  local 
usage  there.  Lautnur  v.  TeesJale,^  8  Taunt.  830.  Such  a  marriage  would  have  been  valid  in  England  before 
the  Marriage  Act.  Ibid.  The  canon  law  is  the  general  law  of  marriage,  unless  it  be  altered  by  the  municipal 
law  of  the  particular  place.  Ibid.  And  therefore  a  marriage  between  British  subjects,  celebrated  at  Versailles 
by  a  Protestant  English  clergyman  there,  but  which  is  invalid  according  to  the  law  of  France,  is  invalid  here. 
Lacon  V.  Higgins,*  3  Slarkie'sC.  178.  So  a  marriage  by  contract  in  Scotland,  valid  according  to  the  law  of 
Scotland,  is  valid  here.  Dolrymple  v.  Dulrynrple,^  2  Haggard,  54  Harford  v.  Morris,  lb.  430.  So  a  mar- 
riage in  Ireland,  celebratid  in  a  private  house  by  a  person  who  had  been  curate  of  a  parish  for  eighteen  years. 
Was  held  to  be  valid,  without  any  proof  of  license  granted.  Smith  v.  Maxivell,^  I  Ry.  &  M.  80;  and  see  1  Russ. 
C.  L.  205.  By  the  stat.  4  G.  4,c.  91,  marriages  celebrated  tiy  a  minister  of  the  Church  of  England,  in  the 
chapel  or  house  of  any  Britisli  ambassador  residing  within  the  country  to  the  court  of  which  he  is  accredited, 
or  in  the  chapel  belonging  to  any  British  factory  abroad,  or  in  the  house  of  any  British  subject  residing 
within  such  factory,  and  those  solemnized  within  the  British  lines  by  any  chaplain  or  officer,  or  other  person 

(1)  [See  Inhabitants  of  Middleborough  v.  Inhabitants  of  Rochester,  12  Mass.  Rop.  363.  Wightman  v. 
Wightman,  4  Johns,  Ch.  Rep.  343.  Turner  v.  Myers,  1  Haggard,  414.  Browning  v.  Reane,  2  Phille* 
more,  69.] 
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that  if  the  ceremony  be  not  performed  according  to  the  laws  of  the  country 
where  such  marriage  is  had,  it  must  be  soleiunized  by  a  person  in  holy 
orders  [q),  and  not  by  a  mere  layman  (r),  and/jer  verba  de presenti  (s). 

*VVhere  the  marriage  is  celebrated  between  English  subjects  in  a  foreign     *705 
country,  occupied  by  the  troops  of  the  King  of  England,  it  is  to  be  pre- 
sumed that  the  law  of  England,  ecclesiastical  and  civil,  was  recognized  and 
observed  there  (/). 

In  general,  if  it  be  insisted  that  the  marriage  has  been  solemnized  in  con- 
formity with  the  law  of  the  country  wliere  the  marriage  took  place,  it  is 
necessary  to  prove  what  the  law  of  that  country  was  (u). 

Where  the  marriage  appeared  to  have  been  solemnized  by  one  who  pub- 
licly assumed  the  office  of  a  priest,  and  appeared  to  be  such,  and  was  per- 
formed openly  in  a  public  chapel,  and  was  followed  by  a  long  cohabitation 
of  the  parties,  it  was  held,  in  a  settlement  case,  that  a  valid  marriage  was 
to  be  presumed  (x). 

Evidence  of  tlie  law  of  the  country,  with  respect  to  marriages,  must  be 
derived  from  a  |)erson  of  competent  knowledge  on  the  suiiject(y).  The 
Lord  Chief  Baron  of  the  Exchequer  refused  to  receive  evidence  of  the  law 
of  Scotland,  in  regard  to  the  validity  of  a  marriage  contracted  there,  from 
a  tobacconist. 

2dly.  Cohabitation  and  repute,  including  the  declarations  of  deceased  Cohabita- 
members  of  a  family,  are,  it  has  been  seen,  evidence  not  only  as  to  the  foct  ''o"  ^"'i 
of  marriage,  but  also  as  to  the  stale  and  condition  of  the  family,  and   (he'^^^"''^" 
relationship  of  its  various  members  (z).     It  seems  to  be  a  general  rule,  that 
in  all  civil  personal  actions,  except  that  for  criminal  conversation,  general 
reputation  and  cohabitation  are  sufficient  evidence  of  marriage  («)  (1). 

officiating  under  the  orders  of  tliecomfnanding'  officer  of  a  British  army  serving  abroad,  shall  be  deemed  lobe 
good  and  Viilid.  A  marriage  between  English  subjects  in  a  foreign  country,  not  celebrated  according  to  the 
laws  of  that  country,  nor  according  to  tlie  law  of  this  country  before  tlie  marriage,  nor  accordmg  to  the 
Stat.  4  G.  4,  c.  91,  seems  to  be  void.  See  Middleton  v.  Javerin,  2  Hag.  Con.  437.  Lacon  v.  Higgins,^  2 
Starkic's  C.  183.  Scrimshire  v.  Scrimshire,  2  Mag.  Con.  437.  In  the  case  of  a  foreign  rnarringe,  some 
evidence  should  be  given  of  the  law  of  the  country;  the  Ecclesiastical  Courts  recrive  such  cvideiioe  from 
professors  of  the  law  of  the  foreign  stale.  Limlo  v.  Belisaiio,  1  Hag.  Con.  248.  Middleton  v.  Javerin,  2 
Hag.  Con.  441;  and  see  Dalrymple  v.  Dalrymple,^  2  Hag.  Con.  81,  and  Harford  v.  Morris,  2  Hag.  Con.  431. 

(q)  See  the  cases  referred  to  in  R.  v.  Brampton,  10  I'i^asf,  287.  It  appeared  that  a  soldier  in  the 
British  army  in  St.  Domingo,  in  1796,  went  with  the  widow  of  another  soldier  to  a  chapel  in  the  town, 
where  they  were  to  be  married;  the  cerenmny  was  perf)rmed  there  by  a  person  appearing  to  be  a  priest, 
and  officiating  as  such;  the  service  being  in  French,  but  interpreted  inlo  English  by  one  who  officiated  as 
clerk,  which  the  woman  understood  by  means  of  an  interpreter,  at  the  time,  to  be  the  marriage  service  of 
the  Church  of  England.  After  this  they  cohabited  as  man  and  wile  fijr  eleven  years,  till  the  death  of  the 
husband.  Upon  a  question  as  to  the  validity  of  this  marriage  in  a  settlement  case,  the  Court  held  tliat  the 
facts  warranted  a  presumption  that  the  marriage  had  been  legally  contracted,  since  it  appeared  to  have  been 
contracted  per  verba  de  presenti;  to  have  been  celebrated  by  one  who  publicly  assumed  the  habit  of  a  priest, 
and  appeared  to  be  such,  in  a  public  chapel;  and  had  been  followed  by  cohabitation  for  eleven  years. 

(r)  Haydon  v.  Go«Z(/,  Salk.  119.     Smith  v.  Maxwell,  supra,  note  (p). 

(s)  Lord  C.  J.  Holt  said,  that  a  contract, /)er  verba  de  presenti,  was  a  marriage,  viz.  "  I  marry  you — you 
and  I  are  man  and  wife;"  and  that  such  a  contract  amounts  to  actual  marriage,  as  if  it  had  been  in  facie 
ecclesics.     6  Mod.  155;  and  see  Dyer,  369,  a.  S.  P. 

(0  Per  Ld.  Ellenborough,  R.  v.  Brampton,  10  East,  288. 

(m)  See  tit.  Foreign  Law,  and  supra,  p.  704,  note  {p), 

(x)  R.  v.  Brampton,  10  East,  289,  and  supra,  p.  704,  note  (p). 

(y)  Ibid.  Vide  supra,  tit.  Foreign  Laws.  In  Ganer  v.  Lady  Lanesborough,  Peake's  C.  17,  a  Jewess  was 
allowed  by  Lord  Ivenyon  to  prove  that  she  had  been  divorced  in  a  foreign  country,  according  to  the  custom 
and  ceremonies  of  the  Jews  there. 

(z)  Supra,  Vol.  I.  Ind.  til.  Reputation,  «fec.  Vol.  If.  tit.  Bastardy;  and  infra,  tit.  Pedigree,  where  this 
subject,  and  also  that  of  the  competency  of  witnesses  in  such  cases,  is  further  considered. 

(«)  Ibid.;  and  Leader  v.  B'irry,  1  Esp.  C.  353.  Read  v.  Passer,  Peake's  C.  231.  May  v.  May,  B.  N.  P. 
112.     Hervey  v.  Hervey,  2  W.  Bl.  877;  2  Roll.  Ab.  551.      Kay  v.  Duchess  de  Fienne,  3  Camp,  J23.     Vide 

(1)  [By  the  canon  law,  which  is  the  basis  of  the  marriage  law  all  over  Europe,  and  by  the  law  of  Scot- 
lEng.  Com.  Law  Reps.  xiv.  176.^    ^Eng.  Eccles.  Reps.  iv.  485. 
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Sentence ot      sjly.  The  effect  of  judgments  ill  ecclesiastical  courts,  upon  the  question 

Ucal  Court  °^  marriage,  has  been  already  adverted  to  (6). 

In  the  case  of  civil  proceedings,  a  direct  sentence  of  nullity,  or  sentence 
in  affirmance  of  a  marriage,  are,  it  has  been  held,  conclusive  evidence 
upon  a  question  of  legitimacy,  arising  incidentally  upon  a  claim  to  a  real 
estate  (c). 
*706  *A  sentence  in  a  jactitation  suit,  it  has  been  held,  is  evidence  as  to  a 
marriage  upon  a  question  of  title  in  ejectment,  and  in  personal  actions, 
founded  upon  a  supposed  marriage  between  the  same  parties  or  their 
privies  {d). 

So  a  direct  sentence  in  a  suit  upon  a  promise  of  marriage  against  the  con- 
tract, is  evidence  to  disprove  the  contract  in  an  action  brought  upon  the 
same  contract  for  damages  {e).  But  in  these  cases  it  is  to  be  observed,  that 
the  suits  in  which  the  evidence  is  so  receivable  must  be  between  the  same 
parties  or  their  privies  (/). 

Bigamy.  It  seems  that  a  sentence  concerning  marriage  in  a  spiritual  court  is  not 
evidence  in  a  criminal  proceeding,  unless  it  be  a  direct  proceeding  in  rem, 
and  final  and  conclusive  in  its  nature;  and  that  even  there  it  is  liable  to  be 
impeached  for  fraud  {g). 

It  has  been  solemnly  determined,  in  the  case  of  the  Duchess  of  Kingston, 
that  a  sentence  in  a  jactitation  suit  is  not  conclusive  evidence  upon  a  pro- 
secution for  bigamy  (A),  and  that  at  all  events  it  is  liable  to  be  impeached 
on  the  part  of  the  Crown  by  evidence  of  collusion  (/). 

Standen  v.  Standen,  cited  4  T.  R.  469,  and  infra,  tit.  Presumption.  Where  a  marriage  in  Ireland  was  infer- 
red from  circumstances  of  avowal  and  reputation,  the  Ecclesiastical  Court  held  that  it  was  not  invalidated  by 
evidence  of  belief  on  the  part  of  the  husband  that  it  was  invalid,  having  been  celebrated  by  a  Popish  priest. 
Stedman  v.  Powell,'^  1  Add.  58.  In  Doe  d.  Fleming  v.  Fleming,^  4  Bing.  266,  it  was  held  that  reputation 
was  good  evidence  of  a  marriage,  although  the  plaintiff  adducing  it  claimed  as  heir  at  law,  and  his  parents 
are  still  living.  (b)  Supra,  Vol.  I.  Ind.  tit.  Judgment, 

(c)  1 1  St.  Tr.  261.     Supra,  Vol.  I.  tit.  Judgment.  (d)  11  St.  Tr.  261.     Supra,  Vol.  I. 

(e)  Per  De  Grey,  C.  J.,  1 1  St.  Tr.  231.     Da  Costa  v.  Villa  Real,  Stra.  691;  supra.  Vol.  I.  tit.  Judgment. 

(/)  Supra,  Vol.  I.  tit.  Judgment;  11  St.  Tr.  261.  It  is  there  said  by  Chief  Justice  De  Grey,  that  in  such 
cases  the  parties  to  the  suits,  or  at  least  the  parties  against  whom  the  evidence  was  received,  were  parties  to 
the  sentence,  and  had  acquiesced  under  it,  or  claimed  under  those  who  were  parties,  and  had  acquiesced. 
Qu.  whether  such  a  sentence  would  be  evidence  for  a  stranger  against  a  party,  there  being  no  mutuality. 

Vide  supra.  Vol.  I.  tit.  Judgment.  (g)  Vide  Supra,  tit.  Fraud. 

(h)  11  St.  Tr.  262.  Supra,  tit.  Fraud.  It  seems  upon  principle  that  such  a  sentence  is  not  evidence  at 
all.     Vide  Vol.  I.  tit.  Judgement.  (i)  Ibid. 

land,  and  of  those  States  in  the  Union  where  there  are  no  marriage  acts  to  control  it,  consent  alone  to  a  con- 
tract of  marriage,  de  presenli,  is  sufficient  to  render  the  marriage  binding,  without  any  other  act.  See 
M'Adam  V.  Walker,  1  Dow,  148.  Dalrymple  v.  Dalrymple,  2  Haggard's  C.  Rep.  54,  8!.  Inhabitants  of 
Milford  v.  Inhabitants  of  Worcester,  7  Mass.  Rep.  48.  Inhabitants  of  Londonderry  v.  Inhabitants  of  Chester, 
2  New  Hamp.  Rep.  268.  Cheseldine  v.  Brewer,  1  Har.  &.  M'Hen.  152.  Fenton  v.  Reed,  4  Johns.  22.  See 
also  Benton  v.  Benton,  1  Day,  111.  Dumarsely  v.  Fishly,  3  Marsh,  370.  Hammock  v.  Branson,  5  Day,  290. 
Furcell  v.  Furcell,  4  Hen.  «fc  Mun.  507.  Inhabts.  of  Newburyport  v.  Inhabts.  of  Boothbay,  9  Mass.  Rep.  414. 
Telts  v.  Foster,  1  Taylor,  121.  Whitehead  v.  Clinch,  2  Hayw.  3.  Fenton  v.  Reed,  4  Johns.  52,  ace.  But  where, 
without  any  apparent  rupture,  the  parties  afler  a  cohabitation  of  about  two  years,  separated  and  continued 
separate  nearly  forty  years,  without  any  claims  or  pretensions  on  each  other  as  husband  and  wife,  the  presump. 
tion  of  marriage  arising  from  the  previous  cohabitation  is  rebutted.  Sem.  Jackson  v.  Claw,  18  Johns.  346. 
In  cases  of  cohabitation,  the  presumption  is  in  favour  of  its  legality;  but  when  it  is  known  to  have  been 
illicit  in  its  origin,  this  presumption  cannot  be  made.  Cunninghams  v.  Cunninghams,  2  Dow.  482.  Sed  vide 
Fenton  v.  Reed  and  Jackson  v.  Claio,  ubi.  sup.  In  an  information  for  incest,  alleged  to  have  been  committed 
with  a  legitimate  daughter,  an  actual  marriage  between  the  prisoner  and  the  daughter's  mother  must  be 
proved;  neither  cohabitation,  reputation,  nor  the  confessions  of  the  prisoner,  are  admissible.  The  State  v. 
Rosewell,  6  Conn.  Rep,  446. 

In  Forney  v.  Hallucher,  8  Serg.  «fe  Rawie,  159,  the  Sup.  Ct.  of  Pennsylvania  decided,  that  in  an  action  for 
crim.  con.  the  declaration  of  the  defendant,  that  he  knew  the  woman  was  married  to  the  plaintiff,  and  that 
with  knowledge  of  that  fact,  he  had  seduced  her  affections,  &c.  might  be  given  in  evidence  in  proof  of  the 
marriage.     2  Phil.  Ev.  151;  where  the  same  doctrine  is  suggested. 

The  weight  of  such  evidence  may  be  very  small;  its  admissibility  seems  to  rest  on  clear  principles.] 
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In  the  case  of  Martin  Lolly  (/e),  the  prisoner  being  indicted  for  bigamy, 
his  defence  was,  that  previous  to  his  second  niarringe,  he  had  been  divorced 
from  his  first  wife,  whom  he  had  married  in  England,  by  virtne  of  a  sen- 
tence of  the  Consistorial  Court  in  Scotland,  in  a  suit  instituted  by  the  first 
wife,  on  the  ground  of  adultery  committed  by  tlie  prisoner  in  Scotland;  it 
appeared  that  although  the  proceedings  had  been  instituted  bona  fide  l)y 
the  wife,  the  whole  had  resulted  from  the  artful  practices  and  contrivances 
of  the  husband:  the  prisoner  was  convicted,  and  sentenced  to  transporta- 
tion. The  case  was  afterwards  argued  before  the  Judges,  who  are  stated 
to  have  been  unanimously  of  opinion  that  a  marriage  solenmized  in  Eng- 
land could  not  be  dissolved  but  by  act  of  the  Legislature  (/). 

In  an  action  for  breach  of  pronjise  of  marriage,  evidence  of  the  promise  Action  for 
is  either,  1st,  express,  or  2d,  is  from  the  nature  of  the  case  frequently  •^'■each  of 
presumptive  (m).      It  has  been  seen  that  the  promise   need   not   be   in  P''°'".'**'  °^ 
writmg(;z);  where  it  is  ni  writmg  it  need  not  be  stamped  (o).  (A). 

*A  promise  to  marry  generally  is  in  point  of  law  a  promise  to  marry  *707 
within  a  reasonable  time  {p).  Where  the  defendant,  having  called  upon 
the  plaintiff,  to  whom  he  paid  his  addresses,  at  her  father's  house,  said  to 
the  father  upon  going  away,  "I  have  pledged  my  honour  to  marry  her  in 
six  months,  or  in  a  month  after  Christmas;"  and  this  varied  from  the  counts, 
which  alleged  a  promise  to  marry  within  a  specified  time;  it  was  left  to  the 
jury  to  presume  from  the  circumstances  a  general  promise  to  marry  {q). 

The  refusal  to  marry  should  also  be  proved,  either  by  proof  of  an  actual  Proof  of 
refusal  (r),  or  of  conduct  and  declarations  equivalent  to  an  absolute  refusal: '■'^^"^^'• 
and  where  it  is  alleged  that  the  plaintiff  has  married  another  woman,  the 
fact  must  be  proved  {s)  (B)  (1). 

(t)  Cor.  Wood,  B.  Lancaster  Sum.  Ass.  1812. 

(J.)  Russel,  287.     See  Tovey  v.  Lindsay,  1  Dow.  117;  where  this  case  is  referred  to  by  the  Lord  Chancellor. 

(m)  If  tliere  be  an  express  promise  by  the  man,  and  it  appear  that  the  woman  countenanced  it  by  her 
actions  at  the  time,  and  behaved  as  if  she  agreed  to  the  matter,  althouffh  there  be  no  actual  promise,  yet  it 
shall  be  sufficient  evidence  of  a  promise  on  her  part;  per  Holt,C.  J.  in  Hatton  v.  Mansel,  3  Ann.  A  promise 
on  the  woman's  part  may  bo  inferred  from  such  circumstances  of  apparent  acquiescence  as  usually  attend 
such  an  engagement;  from  her  being  present  and  not  objecting  when  the  consent  of  a  parent  was  asked;  the 
making:  preparation  as  for  tlie  wedding;  the  receiving  her  suitor's  visits,  and  demeanour  towards  him.  lb. 
and  Daniel  v.  Bowles,^  2  C.  &  P.  554.  The  promise  on  the  part  of  the  man  is  more  frequently  capable  of 
proof  by  means  of  explicit  declarations,  but  it  is  also  frequently  matter  of  presumption  from  his  conduct. 

(n)  Supra,  479.  The  contrary  lias  been  held.  Phillip  v.  Walcot,  3  Lev.  65;  Skin.  24;  Com.  Dig.  Action 
on  the  Case,  F.  3.  The  position  in  the  text  seems  however  to  be  now  established  in  practice.  B.  N.  P.  210. 
Orford  v.  Cole,^  2  Starkie's  C.  351;  and  see  Cock  v.  Baker,  1  Str.  34.     Harrison  v.  Cage,  1  Ld.  Ray.  386. 

(0)  Orford  v.  Cole,^  2  Starkie's  C.  351.     Infra,  tit.  Stamp. 

{p)  Potter  V.  Dehoos,^  1  Starkie's  C.  82.     Phillips  v.  Crutchley,*  3  C.  &  P.  178;  1  M.  &  P.  239. 
(q)  Potter  V.  Deboos,^  1  Starkie's  C.  82;  cor.  Ld.  Ellenborough. 

(r)  As  where,  in  answer  to  a  question  by  the  father  of  an  infant  child,  whether  the  defendant  meant  to 
marry  her,  he  replied,  "  Certainly  not."     Gough  v.  Farr,^  2  C.  &  P.  631. 
(s)  As  to  the  proof,  vide  supra,  699. 

(A)  (In  an  action  for  breach  of  promise  of  marriage,  a  witness  may  be  asked  his  opinion,  whether  from 
living  with  the  plaintiff,  and  an  observance  of  her  deportment,  &c.  he  is  of  opinion  that  she  was  sincerely 
attached  to  the  defendant.     MKee  v.  Nelson,  4  Cow.  355.) 

(B)  (Where  a  promise  to  marry  generally  was  proved  without  any  time  fixed,  but  the  defendant  broke  off 
all  intimacy  with  the  plaintiff,  and  thougli  requested,  gave  no  explanation;  it  was  held,  that  it  might  be  left 
to  a  jury  to  infer  a  refusal  to  marry.      Willard  v.  Stone,  7  Cow.  22.) 

(1)  [In  an  action  for  breach  of  promise  of  marriage,  an  express  promise  need  not  be  proved  (6  Mod.  172. 
Holf,  458);  a  promise  may  be  inferred  from  those  circumstances  which  usually  accompany  such  an  engage- 
ment; such  as  expressions  of  attachment  in  letters,  &c.     Winhtman  v.  Coates,  15  Mass.  Rep.  1. 

In  Peppinger  v.  Lowe,  1  Halsted's  Rep.  384,  it  was  held  that  declarations  of  the  plaintiff,  that  she  had  pro- 
mised to  marry  the  defendant,  made  long  before  the  suit  was  brought,  were  good  evidence  for  herself,  to 
show  the  mutuality  of  the  contract. 

Evidence  of  seduction  may  be  given  in  evidence  to  enhance  the  damages.    Semb.  Per  Parsons,  C.  J.  Paul 

'Eng.  Com.  Law  Reps.  xii.  258.    ^Id.  iii.  378.    ^Id.  ii.  305.     *Jd.  xiv.  260.    s/d.  xii.  293. 


707  MARRIAGE. 


Proof  in 
defence. 


A  defence  {t)  to  an  action  of  this  kind  frequently  results  from  the  very  \ 
peculiar  nature  of  the  contract  (A).    It  would  be  going  much  too  far  to  say,  ' 
that  a  party  who  is  morally  excused  in  breaking  off  an  engagement  to 
marry,  is  also  in  all  cases  legally  absolved. 

Nevertheless,  the  practising  of  fraud  and  deception  in  matters  likely  to 
influence  the  conduct  of  the  other  contracting  party,  would  in  this  case,  as 
well  as  in  any  other  matter  of  contract,  render  the  agreement  void.  It 
seems,  also,  that  where  it  is  discovered  that  one  party  has  been  guilty  of 
fraudulent  or  dishonest  conduct  in  collateral  transactions,  the  other  party  is 
not  bound  to  fulfil  a  promise  made  previously  to  the  discovery  (w).  But  it 
would  be  incumbent  on  the  defendant  in  such  a  case  to  substantiate  the 
grounds  of  refusal  by  evidence.  It  would  be  insufficient  to  prove  merely 
that  a  suspicion  of  the  kind  existed;  and  that  upon  being  called  upon  to 
repel  the  charge,  the  plaintiff  omitted  to  do  so.  But  although  the  omission 
on  the  part  of  the  plaintiff  to  exculpate  himself  would  be  no  bar  to  the 
action,  it  may  nevertheless,  under  the  circumstances,  materially  affert  the 
damages  [x).  It  seems  that  in  general  where  one  party  has  improvidenily 
made  a  promise  to  marry  another,  the  gross  misconduct  and  general  bad 
character  of  the  plaintiff  is  a  good  defence  to  the  action  {y)  (B). 

If,  however,  a  man  promise  to  marry  a  loose  and  immodest  woman, 
knowing  her  to  be  such,  he  is  bound  by  his  promise  (z). 
70S  *Sl)  if  a  man,  after  a  promise  of  marriage  has  been  made  by  the  woman, 
conduct  himself  in  a  brutal  or  violent  manner,  and  threaten  to  use  her  ill, 
she  is  not  bound  to  connriit  her  happiness  to  his  keeping,  and  this  would  be 
a  legal  defence  to  the  action  [a).  And  even  in  cases  where  the  misconduct 
of  the  plaintiff  does  not  afford  a  legal  bar  to  the  action,  yet  if  he  has  be- 
trayed gross  habits  or  want  of  feeling,  such  circumstances  ought,  it  seems,  to 
be  considered  by  a  jury  in  their  estimate  of  damages  (6). 

So  it  is  a  good  defence  to  show  that  the  defendant  was  induced  to  enter 


(0  See  the  new  rules  of  Hil.  T.  4  W.  4. 


(ar)  Ibid 


(y)  Fovlkes  v.  Sellwny,  3  Esp.  C.  236.  In  that  case  the  defendant  had  a  verdict,  but  note,  that  he  proved 
not  only  that  the  pl^iintiff  was  a  woman  of  general  had  cliaractcr,  but  also  one  instance  of  gross  miscondncf. 
In  the  same  case  Lord  Kenyon  held,  that  a  witness  might  give  evidence  as  to  tl)e  character  which  he  had 
lieard  of  the  woman  upon  inquiry  in  the  neiglibourhood,  although  it  was  objected  that  those  who  knew 
her  character  in  the  neighbourhood  ought  to  be  called  and  give  evidence,  since  otherwise  the  party  would 
be  precluded  from  cross-examining  as  to  the  means  of  knowledge.   Tarn,  qu. 

(z)  Per  Lord  Tenterden,  in  Irving  v.  Greenwood,'^  1  C.  &  P.  350. 

('/)  Per  Lord  Ellenborough,  in  Leeds  v.  Cook  &  Ux.  4  Esp.  C.  256. 

(6)  Ibid. 

V.  Frazier,  3  Mass.  Rep.  73.  Boynton  v.  Kellogg,  ib.  189.  Conn.  v.  Wilson,  2  Overton,  233.  Contra, 
2  Bibb,  341,  Burks  V.  Shain. 

If  no  time  or  place  for  the  marriage  is  appointed,  an  oifcr  to  perform  must  be  alleged  and  proved;  allega- 
tion and  proof  of  re:idincss  and  willingness  are  not  sufficient  Burks  v.  Shain,  ubi  sup.  See  Martin  v.  Pat- 
ton,  1  Liltell's  Rep.  235. 

A  [)romisc  of  marriage,  made  to  an  infant  hy  an  adult,  is  binding  on  the  latter,  and  the  infant  may  main- 
tain an  action  for  the  breach  of  if,  without  averring  the  consent  of  his  parent  or  guardian  to  the  marriage 
(Connor  v.  Alshury,  1  Marsh.  78);  but  if  the  infant  be  sued  for  a  breach  of  his  promise,  his  infancy  is  a  good 
defence.     Pool  v.  Hratl,  1  Cliip.  Rep.  252.] 

(A)  (After  a  defendant  has  once  broken  a  promise  of  marriage,  his  offer  to  renew  it  is  no  defence  to  an 
action  for  the  breach  of  the  promise.     Solhward  v.  Resford,  6  Cow.  254.) 

(B)  (Unchastity  or  immorality  in  the  plaintiff  may  be  given  in  evidence  by  the  defendant.  WKee  v. 
Nelson,  4  Cow.  355.) 
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into  the  engagement  by  any  frandnlent  misrepresentation  or  suppression 
of  the  circniustances  of  the  family,  or  conduct  of  the  plaintiff  (c).  In  proof 
of  such  misrepresentations,  letters  written  by  the  father  of  a  female  plaintiff 
to  the  defendant,  with  her  l<nowledge,  and  containing  representations  con- 
cerning her,  are  admissible  to  show  deceit  on  her  part  {d). 

Where  the  plaintiff's  counsel  was  apprized  by  the  course  of  cross-exami- 
nation of  the  plaintiff's  intention  to  iujpnte  deceit  to  the  plaintifT,  it  was 
held  that  the  plaintiff's  counsel  ought,  upon  such  notice,  to  offer  evidence 
for  the  purpose  of  rebutting  the  charge,  before  he  closes  his  case. 

Any  circumstances  which  enable  tlie  jury  to  appreciate  the  loss  sustained 
by  the  plaintiff  are  admissible  in  evidence,  in  order  to  mitigate  the  damages. 
It  is  competent  to  the  defendant  for  this  purpose  to  show  that  his  parents 
disapproved  of  the  match  (e)  (A). 

MERGER  OF  CIVIL  ACTION. 

See  Assumpsit. 
Of  a  civil  action  in  a  felony,  see  tit.  Record  (/). 

MISNOMER  (B). 

A  misnomer  of  the  plaintiff's  or  defendant's  name  was  formerly  pleadable 
in  abatement,  but  could  not  be  taken  advantage  of  under  a  plea  in  bar  [g). 
But  it  was  otherwise,  if  the  misnomer  constituted  a  misdescription  of  a 
contract  (A). 

(c)    Wharton  v.  Lewis,^  1  C.  &  P.  531.     And  see  Foote  v.  Hayne^  1  C.  »fc  P.  547. 

{d)  Foolev.  Hiiyne,^  I  C.  &  P.  547.  But  she  will  not  be  responsible  for  particular  expressions.  lb.  And 
a  representation  made  by  the  father  orally  to  a  third  person,  though  communicated  to  the  defendant,  is 
not  admissible  against  her.  lb. 

(e)  Irving  V.  Greenwood,^  1  C.  &,  P.  350.  And  where  the  fither  was  incompetent,  having  employed  the 
attorney,  a  relation  v.'as  admitted  tn  prove  such  disapprobation.  lb. 

(/)  See  also  Crosfiy  v.  Levy,  12  East,  412."  M.  has  an  annuity  for  the  life  of  W;  J.  kills  W.  in  order  to 
determine  the  annuity;  no  action  lies;  Freem.  382.  Qu.  whether  maintainable  after  J.  had  been  acquitted  of 
the  murder. 

(g)  Jowett  V.  CharnocJc,  6  M.  &  S.  45.  Mayor  of  Stafford  v.  Bolton,  1  B.  &  P.  40.  Boughton  v.  Frere,  3 
Camp.  20.  The  Court  will  not  set  aside  proness  on  the  ground  of  a  mi.^nomer  of  the  plaintiff.  Morley  v. 
Law,'*'  2  B.  &  B.  34.  Secvs,  in  the  case  of  a  defendant.  Ib^  Wilks  v.  TMrck,  2  Taunt.  399;  and  see  Clerk  of 
Trustees  of  Taunton  Market  v.  Kinlecdey,  2  BIk.  1120.  Gardner  v.  Walker,  3  Ans.  935.  A  plaintiff  may 
sue  by  his  name  of  baptism  or  confirmation,  or  bolh.  Per  Holl,  C.  J.  in  Walden  v.  Holman,  6  Mod.  115. 
See  2  Ld.  Ray.  1015.  The  transposing  two  christian  names,  e.g'.  James  Richard,  for  Richard  James,  is  a 
misnomer.  Jones  v.  Macquillin,5  T.  R.  195,  It  is  a  good  plea  in  abatement  for  the  defendant  to  say,  that 
he  was  known  and  called  by  such  a  name,  though  he  was  never  baptized.     Per  Holt,  C.  J.   6  Mod.  166. 

(ft)  Gordon  v.  Austin, iT.  R.  614.  Note,  that  the  pnrty  whose  name  was  misdescribed  as  a  maker  of  the  note 
had  been  outlawed.  See  the  observations  of  Buller,  J.  lb.  Where  the  name  is  idem  sonans,  it  is  no  ground 
for  a  plea  in  abatement;  but  Shakpear  and  Shakspearo  are  materially  different.     10  East,  83.     Some  names 

(A)  (M'Kee  v.  Nelson,  4  Cow.  .355.) 

(B)  (The  law  knows  but  one  Christian  name,  and  the  omission  or  insertion  of  the  middle  name,  or  of  the 
initial  letter  of  that  name  is  immaterial;  and  it  is  competent  for  the  party  to  show  that  he  is  known  as  well 
without  as  with  the  middle  name.  Franklin  v.  Tullinadge,  5  John.  R.  84.  Roosevelett  v.  Gardinier,2  Cow. 
463.  See  also  Keene  v.  Meade,  3  Peters,  6.  A  defendant  cannot  plead  in  abatement,  that  an  alias  dictus  is 
added  io  hxs  true  nd^mc.  Reid  v.  Lord, 'i  iohn.R.  \\S.  Tlie  addition  of  Junior  to  a  name  is  mere  descrip- 
tion of  the  person,  and  the  omission  of  it  does  not  affect  any  act  or  proceeding  done  by  the  same  person. 
People  V.  Collins,  7  Joiin.  R.  549.  Where  the  name  of  the  obligor  in  \he  body  of  the  bond  varies  by  a 
slisilit  misspelling  from  his  signature,  he  may  be  sued  by  his  name  as  subscribed,  without  an  alias  dictus. 
Meredith  v.  Hensdale,  7  Caines,  362.  In  a  foreign  name,  a  variance  of  a  letter,  not  varying  the  sound  accord- 
ing to  the  pronunciation  of  the  language  to  which  it  belongs,  is  not  a  misnomer,  as  Petris  for  Petrie.  I'etrie 
V.  Woodworth,  3  Gaines,  219.  Where,  in  a  suit  against  two  defendants,  in  assumpsit,  in  which  one  is  arrested 
and  the  other  returned  not  found,  it  appears  on  the  trial  that  the  defendant  not  brought  in  is  misnamed  in  the 
declaration,  being  called  John  instead  of  George,  the  plaintiff  will  be  nonsuited  for  the  variance.  Water- 
bury  V.  Mather,  16  Wend.  611.  Had  both  the  defendants  been  arrested  the  misnomer  could  only  have  been 
taken  advantage  of  by  plea  in  abatement.  lb.) 
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*The  plea  of  misnomer  in  abatement  is  now  abolished,  by  the  st.  3  &  4 
W.  c.  42,  s.  11.     See  tit.  Abatement  {i). 

MORTGAGE. 

As  to  proof  in  an  action  of  ejectment  by  a  mortgagor,  see  tit.  Eject- 
ment. 

In  the  case  of  lands  let  for  years  and  then  mortgaged,  the  mortgagee  is 
entitled  to  rent  accruing  after  the  mortgage,  and  after  notice  to  the  tenant, 
before  any  possession  taken  {j). 

A  mortgagor  is  not  properly  tenant-at-will  to  a  mortgagee,  for  he  does 
not  pay  rent;  he  receives  the  rent  by  tacit  agreement  with  the  mortgagee, 
who  may  put  an  end  to  it  when  he  pleases.  The  mortgagor  cannot  be 
considered  teiiant-at-will  where  there  is  an  under-tenant,  for  there  can  be 
no  under-tenant  to  a  tenant-at-will;  in  such  case  the  mortgagor  is  only  a 
receiver  of  the  rent  for  the  mortgagee,  who  may  at  any  time  countermand 
the  implied  authority  by  notice  {k). 

MONEY  (/). 
See  Assumpsit. — Payment. 

MURDER. 

The  offence  consists  in  the  killing  any  person  under  the  King's  peace, 
with  malice  aforethought,  either  express  or  implied  {m). 

This  definition  includes,  1st,  Tlie  killing  of  another;  2dly,  Of  malice:  and 
the  evidence  is  either  direct  or  indirect. 

1.  The  proof  of  killing  another  involves  the  proof  of  the  death  of  the 

person,  and  that  it  was  occasioned  by  some  act  done  by  another. 

Proof  of         Fn'st,  Of  the  death  of  the  person  specified  in  the  indictment.     It  has  been 

the  death,   laid  dowu  by  Lord  Hale,  as  a  rule  of  prudence  in  cases  of  murder,  that  to 

*710     *warrant  a  conviction,  proof  sliould  be  given  of  the  death,  by  evidence  of 

the  fact  or  the  actual  finding  of  the  body  (n).     But  although  it  be  certain 

may  be  used  the  one  for  the  other  indifferently.  2  Rol.  Ab.  135;  1  Leon.  147;  as  Jean  for  John,  Jane  for 
Join.  A  peer  must  sue  by  his  ciiristian  naine  as  well  as  name  of  dignity.  Sec  Com.  Dig.  Abatement,  F. 
19;  E.  18,  19,  20.  R.  v.  Conke,^  2  B.  &  C.  871  If  judgment  be  obtained  against  a  person  in  a  wrong  name, 
and  the  plaintiff  sue  liim  again  fjr  the  same  cause  of  action  in  the  right  name,  lie  m:iy  plead  the  judgment 
recovered,  and  prove  that  he  is  the  same  person.  2  Sir.  1218.  In  some  instances  a  defendant  may,  on  being 
arrested  in  a  wrong  name,  procure  his  discharge  in  a  baililile  action,  on  putting  in  common  baii.2  I  Ch.  R. 
2S2.  But  if  he  put  in  bail  in  the  wrong  name  without  notice,  or  execute  a  deed  in  the  wrong  name,  he  will 
be  estopped  from  di^putinsr  it-     3  Taunt.  504;  Dyer,  279;  1  Ray.  249. 

(i)  Irving  v.  Greenwood,^  1  0.  &  P.  350. 

(_;■)  Moss  V.  Galliinore,  Doug.  266.     See  Chinnery  v.  Blackliurn,  1  H.  B.  1 18. 

(k)  Ibid.  A  mortgagor  is  not  properly  tenant-at-will  to  the  mortgagee,  for  he  is  not  to  pay  rent;  he  is 
only  so  qiioilam  modo.  There  is  nothing  more  apt  to  confound  than  a  simile.  Per  Lord  Mansfield,  in  Moss 
V.  Gnllimore,  Doug.  269. 

(I)  In  wh:)t  cases  money  may  be  followed  and  recovered,  see  Scott  v.  Sumner,  Willes,  400.  Whitcombe 
V.  Jacob,  1  Silk.  161.  If  a  factor  sell  the  goods  of  iiis  principal  before  the  bankruptcy,  the  money  cannot 
be  followed  unless  he  purchase  the  specific  thing  witli  the  same  money.  lb.  See  Taylor  v.  Plumer,  3  M. 
&  S.  563;  and  supra,  1 76. 

(to)  Post.  256;  4  Bl.  Comm.  198;  3  Inst.  47;  1  Hale,  424.  See  the  fourth  report  of  the  Criminal  Law 
Commissioners.  The  killing  is  of  malice  aforethought  whensoever  it  is  voluntary,  and  is  not  justified, 
excused,  or  extenuated  by  circumstances.  lb.  And  it  is  voluntary  whensoever  death  results  from  any  act 
or  unlawful  omission  done  or  omitted,  with  intent  to  kill  or  do  great  bodily  harm  to  any  other  person;  or 
whensoever  atiy  one  wilfully  endangers  the  life  of  another,  by  any  act  or  omission  likely  to  kill,  and  which 
does  kill  any  other  person,    lb. 

(n)  2  H;ile,  290;  where  Lord  Hale  said,  "I  would  never  convict  any  person  of  murder  or  manslaughter, 
unless  Ihn  fact  were  proved  to  be  done,  or  at  least  the  body  found  dead,  for  the  sake  of  two  cases;  one  men- 
tioned in  my  Lord  Coke's  P.  C.  104,  p.  232,  a  Warwickshire  case  (vide  supra,  Vol.  I.  tit.  Circumstantial 
Evidence):  another,  that  happened  within  my  remembrance  in  Staffordshire,  where  A.  was  long  missing, 

•Eng.  Com.  Law  Reps.  ix.  263.    2/d.  xviii.  81.    '^Jd.  xi.  412. 
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that  no  conviction  ought  to  take  place  unless  there  be  most  full  and  decisive 
evidence  as  to  the  death,  yet  it  seems  that  actual  proof  of  the  finding  and 
identifying  of  the  body  is  not  absolutely  essential.  And  it  is  evident  that 
to  lay  down  a  strict  rule  to  that  extent  might  be  productive  of  the  most 
horrible  consequences  (A). 

In  HindmarsK' s  Case  (o),  the  prisoner,  a  mariner,  was  indicted  for  the 
murder  of  his  captain  at  sea;  a  witness  saw  the  prisoner  throw  the  captain 
overboard,  and  he  was  not  seen  or  heard  of  afterwards;  and  it  was  left  to 
the  jury,  under  the  circumstances,  to  say  whether  the  deceased  had  not  been 
killed  by  the  prisoner  before  he  was  thrown  into  the  sea;  and  the  jury  being 
of  that  opinion,  the  prisoner  was  convicted  and  executed  [p). 

A  variance  in  the  proof  in  the  name  of  the  deceased,  as  alleged  in  the 
indictment,  will  be  fatal  {q). 

Next,  the  act  (r)  of  the  prisoner  which  occasioned  the  death,  is  to  be  Proof  of 
proved.     The  proof  must  agree  in  substance  with  the  allegations  on  the ^'j.*^  ["^"^^ 
record.     But  if  the  act  of  the  prisoner,  and  the  means  of  death  proved,  jg^J,*^ 
agree  in  substance  with  those  which  are  alleged,  the  nature  of  the  violence, 
and  the  kind  of  death  occasioned  by  it  being  the  same,  a  mere  variance  as 
*to  the  name  or  kind  of  instrument  used  will  not  be  material  {s).     Neither     *711 
will  the  variance  be  material,  though  it  should  appear  that  the  party  charged 
as  a  principal  in  the  second  degree  was  a  principal  in  the  first  degree;  or 
although  it  should  turn  out  that  a  party,  indicted  as  a  principal  in  the  first 
degree,  was  but  a  principal  in  the  second  degree  (/). 

and  upon  strong  presumptions  B.  was  supposed  to  have  murdered  him,  and  to  have  consumed  him  to  aslies 
in  an  oven,  that  he  should  not  be  found,  whereupon  B,  was  indicted  for  murder,  and  convicted  and  executed; 
and  within  one  year  after  A.  returned,  being  indeed  sent  beyond  sea  by  B.  against  his  will;  and  so,  though 
B.  justly  deserved  death,  he  was  really  not  guilty  of  that  offence  for  which  he  suffered."  The  published 
account  of  the  case  of  Ambrose  Gwynnett,  is  a  very  remarkable  one;  after  being  convicted  of  murder,  he 
was  suspended  for  a  considerable  time  in  the  usual  course  of  execution,  and  afterwards  gibbeted;  and  yet, 
in  consequence  of  a  series  of  singular  circumstances,  he  survived  his  supposed  execution,  and  having  escaped 
to  a  foreign  country,  actually  met  and  conversed  with  the  person  for  the  supposed  murder  of  whom  he  had 
been  condemned  to  die.  (0)  2  Leach,  571. 

(p)  The  conviction  was  unanimously  approved  of  by  the  Judges.  The  objection,  that  the  body  had  not 
been  found,  was  urged  by  Mr.  Garrow  at  tiie  trial.  See  a  case  cited  Russel,  683;  where  Gould,  J.  directed 
the  acquittal  of  two  prisoners  wlio  hud  been  seen  to  strip  an  infant,  the  bastard  child  of  one  of  them,  and 
throw  it  into  a  dock  at  Liverpool,  on  account  of  the  possibility  that  the  tide  might  have  carried  out  the  living 
infant  from  the  dock. 

(9)  See  Slarkie's  Criminal  Pleadings,  184,  2d  edit.;  and  infra,  tit.  Variance.  An  indictment  for  the 
murder  of  a  child  is  bad,  which  neither  states  the  name,  nor  alleges  that  the  child  had  none.  R.  v.  Biss, 
2  Moody's  C.  C.  93. 

(r)  It  is  necessary  that  the  death  should  have  been  occasioned  by  some  bodily  injury  done  to  the  party  by 
force,  or  by  poison,  or  by  some  other  mechanical  means  which  occasion  death;  for  although  a  person  may 
ixiforo  conscienticE  be  as  guilty  of  murder  by  working  on  the  passions  or  fears  of  another,  and  as  certainly 
occasion  death  by  such  means  as  if  he  used  a  sword  or  pistol  for  the  purpose,  he  is  not  the  object  of  tem- 
poral punishment.  1  Hale,  427,  429;  East's  P.  C.  225.  But  it  is  not  essential  that  the  hand  of  the  party 
should  immediately  eecasion  the  death;  it  is  sufficient  if  he  be  proved  to  have  used  any  mechanical  means 
likely  to  occasion  death,  and  which  do  ultimately  occasion  it;  as  if  a  man  lay  poison  for  another,  with  intent 
that  he  should  take  it  by  mistake  for  medicine,  or  expose  another,  against  his  will,  in  a  severe  season,  by 
means  of  which  he  dies.  1  Haw.  c.  31,  s.  5;  1  Hale,  431,  2.  So  where  a  harlot  left  her  newly-born  child 
in  an  orchard,  covered  only  with  leaves,  where  it  was  killed  by  a  kite,  1  Hale,  431;  East's  P.  C.  226.  So 
where  a  pauper  is  wilfully  removed  from  parish  to  parish  till  he  die  for  want  of  care  and  sustenance.  Palm. 
545.     Or  an  apprentice  dies  from  negligence  and  harsh  usage.     Self's  Case,  East's  P.  C.  226,  7. 

(s)  See  the  cases  Crim.  PI.  91,  2d  edit.  It  seems  that  proof  of  any  one  of  the  means  of  death  stated  is 
sufficient.  lb.;  and  R.  v.  ClarJc,'^  1  B.  &  B.  473;  Bulst.  87.  Weston's  Case,  3  Inst.  49.  Walkings  Case,  4 
Rep.  41.  But  where  the  indictment  stated  the  death  to  have  been  by  striking  with  a  piece  of  brick,  &c., 
the  fact  being  that  the  prisoner  struck  him  with  his  fist  down  upon  a  brick  floor,  and  that  the  fall  upon  the 
brick  was  the  cause  of  death;  it  was  held,  that  the  means  were  not  truly  stated.  Kelly's  Case,  1  Ry.  &  M. 
1 13.     S.  P.  Thompson's  Case,  lb.  139. 

(i)  See  Crim.  Pleadings;  and  supra,  tit.  Accessory. 

(A)  (Convictions  for  murder  may  take  place,  when  the  murdered  body  is  not  found.  United  States  v. 
Gibert,  2  Sumner,  C.  C.  R.  19.) 
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Connection  Uiiless  the  death  be  so  immediately  and  obviously  occasioned  by  the 
between  yJQigi^icg  inflicted  by  the  prisoner,  as  to  exclude  all  doubt  upon  the  subject, 
the  death,  the  connection  between  the  act  of  the  prisoner  and  the  death  of  the  deceased 
must  be  proved  by  means  of  the  judgment  of  persons  of  professional  skill 
and  experience,  who  have  had  an  opportunity  of  forming  an  opinion  upon 
the  subject,  or  who  are  enabled  to  form  an  opinion  from  the  circumstances 
of  the  case,  as  detailed  by  others  (u). 

Where  there  is  any  doubt  whether  the  death  was  occasioned  by  the  act 
of  the  prisoner,  or  by  some  other  cause,  it  is  of  course  a  question  of  fact 
for  the  jury  {v). 

Where  the  husband  and  wife  were  charged  with  the  murder  of  an  ap- 
prentice to  the  husband,  by  using  him  in  a  barbarous  manner,  and  not  pro- 
viding sufficient  nourishment,  and  the  opinion  of  the  surgeon  who  opened 
the  body,  was,  that  the  boy  died  from  debility,  occasioned  by  the  want  of 
proper  nourishment,  and  not  from  the  wounds,  &c.,  it  was  held  that  the 
wife  was  entitled  to  be  acquitted,  as  it  was  the  duty  of  the  husband  and  not 
of  the  wife  to  provide  sufficient  food  and  nourishment  for  the  appren- 
tice (x). 

It  is  sufficient  in  law  to  prove  that  the  death  of  the  party  was  accelerated 
by  the  maUcious  act  of  the  prisoner  (y),  although  the  former  laboured  under 
a  mortal  disease  at  the  time  of  the  act.  And  it  is  sufficient  to  constitute 
murder  that  the  party  dies  of  the  wound  given  by  the  prisoner,  although 
the  wound  was  not  oi'iginally  mortal,  but  become  so  in  consequence  of 
negligence  or  unskilful  treatment  (r);  but  it  is  otherwise  where  the  death 
arises,  not  from  the  wound,  but  from  unskilful  applications  or  operations 
used  for  the  purpose  of  curing  it  [a). 

II.  Malice  is  either  positive  and  express,  or  it  is  implied  maVice,  or  malice 
in  construction  of  law  (A).  Malice  of  the  former  kind  consists  in  an  actual 
and  deliberate  intention  unlawfully  to  take  away  the  life  of  another,  or  do 
him  great  bodily  harm  (b);  and  the  actual  existence  of  such  an  intention  is 
a  ^question  of  fact  to  be  found  and  ascertained  by  the  jury.  Implied  or 
constructive  malice  is  not  a  fact  for  the  jury,  but  is  an  inference  or  conclu- 
sion founded  upon  the  particular  facts  and  circumstances  ascertained  by 
them;  in  which  case  the  real  intention  and  object  of  the  prisoner,  is  fre- 
quently a  very  material  ingredient,  although  he  did  not  deliberately  medi- 
tate and  intend  actual  destruction. 

It  is  a  general  rule,  that  the  law  infers  malice  from  the  very  fact  of 
killing  (c);  and  that  all  the  circumstances  of  necessity,  accident,  or  infirm- 
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(u)  Vide  Vol.  I.  tit.  Witness,  Opinion,  and  Sqmre''s  Case,  Stafford  Lent  Assiz.  1799,  cor.  Lawrence,  J., 
Russel,  621. 

(d)  Self^s  Case,  East's  P.  C.  226,  7;  where  an  apprentice  having  returned  from  Bridewell,  whither  he  had 
been  sent  for  misbehaviour,  in  a  lousy  and  distempered  stale,  and  was  afterwards  ill-trcatcd  by  his  master, 
and  medical  evidence  was  given  that  if  he  had  been  properly  treated  after  his  return  home  he  might  have 
recovered,  it  was  left  to  the  jury  to  say  whether  the  death  had  been  occasioned  by  ill-treatment  which  the 
apprentice  received  from  his  master  after  returning  from  Bridewell. 

(z)  R.  v.  Squire  Sf  Ux.,  Russel,  62L     R.  v.  Webh,  York  Assizes. 

(y)  1  Hale,  428.  («)  Ibid.  (a)  Ibid. 

(6)  1  Hale's  P.  C.  451,  and  4th  report  of  the  Crim.  L.  Commiss.,  p.  xxxiii,  art.  14.  Malice  being  essential 
to  the  offence,  it  follows  that  no  person  can  incur  the  penalties  of  homicide  who  is  of  so  imbecile  or  unsound 
a  mind  as  to  be  incapable  of  malice,  according  to  the  rule  of  civil  Inw,  ut  nee  infans  nee  furiosus  nee  qui 
casu  fortuito  occidil  hac  lege  t.enealur.  L.  12,  L.  3,  §  4.  Heinec.  E.  J.  C.  p.  7,  sec.  201.  Vide  supra,  tit. 
Infant,  728;  infra,  tit.  Will. 

(c)  Fust.  25.'5.     That  is,  where,  so  far  as  appears,  the  act  was  wilful,  and  is  not  extenuated  by  circum- 

(A)  (To  constitute  murder  in  the  first  degree,  it  is  not  necessary  that  the  premeditated  design  to  kill 
should  have  existed  for  any  particular  length  of  time.  If,  therefore,  the  accused,  as  he  approached  the 
deceased  and  first  came  within  view  of  him,  at  a  short  distance,  then  formed  the  design  to  kill,  and  walked 
up  with  a  quick  pace,  and  killed  him  without  any  provocation  then,  or  recently  received,  it  is  murder  in  the 
first  degree.     Whiteford's  Case,  6  Rand.  721.) 
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ity,  whicli  justify,  excuse,  or  extenuate  the  act,  are  to  be  proved  by  the 
prisoner,  unless  they  arise  out  of  the  evidence  produced  against  him  (1).  It 
is  for  the  jiuy  to  pronounce  upon  the  truth  of  siich  facts;  and  it  is  for  the  j 

Court  to  decide  whether  in  point  of  law  the  fact  of  kilhng  is  justified,  ex- 
cused, or  extenuated  by  those  facts  {d}. 

Upon  an  indictment  for  murder,  whenever  the  question  turns  upon  the  Actual  in- 
actual  and  sjyecijic  intention  of  the  prisoner  at  the  time  of  the  act  which  tention  to 
occasioned  the  death,  the  existence  of  that  intention  or  disposition  is  a  ques-  '^^'^y* 
tion  of  fact  for  the  decision  of  the  jury  under  all  the  circumstances  of  the 
case.     And  it  seems,  that  in  general,  notwithstanding  any  facts  which  tend 
to  excuse  or  alleviate  the  act  of  the  prisoner,  if  it  be  proved  that  he  was  in 
fact  actuated  by  prepense  and  deliberate  malice,  and  that  the  particular  oc- 
casion and  circumstances  upon  which  he  relies  were  sought  for  and  taken 
advantage  of,  merely  with  a  view  to  gratify  actual  malice,  in  pursuance  of 
a  preconceived  scheme  of  destruction,  the  offence  will  amount  to  murder  (e). 

Where,  howevery/'e^/i  provocation  intervenes  between  the  preconceived 
malice  and  the  death,  it  will  not  be  presumed  that  the  killing  was  upon  the 
antecedent  malice. 

If  t/9.  and  B.  quarrel,  and  they  are  reconciled,  and  afterwards  fall  out 
again,  and  ^.  kill  B.,  it  will  not  be  presumed  that  they  fought  upon  the  old 
grudge  (/).'  But  if  proof  be  given  that  the  reconciliation  was  but  counter- 
feit, and  that  the  prisoner  was  actuated  by  the  previously  conceived  malice, 
it  will  be  murder  (,^). 

The  materials  from  which  the  jury  are  to  draw  their  conclusion  as  to  such 
an  intention,  are  obviously  the  previous  situation  of  the  parties,  the  connec- 
tion and  transactions  between  them,  the  conduct  and  expressions  of  the  pri- 
soner towards  the  deceased,  the  motives  by  which  he  was  probably  influ- 
enced, and,  above  all,  the  facts  and  circumstances  immediately  connected 
with  the  transaction,  particularly  the  means  of  destruction  used,  the  mode 
in  which  they  were  procured,  and  the  subsequent  conduct  and  demeanour 
of  the  prisoner. 

*  Where  malice  is  an  inference  of  law  from  the  facts,  that  is,  as  it  seems,    *7i3 
in  all  cases  where  the  act  does  not  result  from  actual  and  preconceived  intention 
malice,  the  question  still  frequently  depends  upon  the  actual  intention  ofto  injure, 
the  prisoner,  which  is  to  be  found  as  a  fact  by  the  jury.     They  are  to  find*^'^" 
the  nature,  extent  and  origin  of  the  intention;  as,  whether  the  prisoner  really 
intended  not  to  destroy  the  deceased,  but  to  do  him  some  bodily  injury,  and 
to  what  extent,  and  whether  this  intention  was  preconceived,  or  arose  upon 
the  occasion  of  some  sudden  provocation  given  (A). 

stances.  The  general  rule  in  the  text  has,  in  one  instance  at  least,  been  misapprehended.  A  watchman 
employed  to  guard  some  premises  and  property  in  the  night-time,  being  suddenly  alarmed  by  the  approach 
of  one  whom  he  suspected  of  having  come  for  the  purpose  of  robbing  the  premises,  instantly  fired  at  and 
killed  him;  and  the  jury  being  told  that  they  ought  to  infer  malice  from  the  act  of  killing,  found  the  prisoner 
guilty,  but  the  prisoner  was  not  executed. 

(d)  Ibid.;  Ld.  Raym.  1493;  Str.  733.  Where  the  motive  to  commit  murder  was  to  prevent  the  party  dis- 
covering the  previous  murder  of  another,  it  was  held  that  the  circumstances  of  that  case  were  admissible  in 
evidence  upon  the  trial  of  parties  charged  with  the  second  murder.     R.  v.  Clewes  and  others,^  4  C.  &  P.  221. 

(e)  East's  P.  C.  224;  1  Hale,  451.  (/")  1  Hale,  451;  infra,  621.     Mason's  Case,  note  (/). 
(g)  Ibid.;  and  see  Mawre's  Case,  Fost,  132;  East's  P.  C.  23D. 

{h)  If  A.  intendeth  to  beat  B.  in  anger,  or  from  preconceived  malice,  and  death  ensueth,  it  will  doubtless  be 
no  excuse  that  he  did  not  intend  all  the  mischief  that  followed;  for  what  he  did  was  malum  in  se,  and  he 
must  be  answerable  for  the  consequences  of  doing  it.     Eost.  259. 

(1)  [Pennsylvania  v.  Honeyman,  Addison,  148.  Same  v.  Bell,  Ibid.  171.  Same  v.  M' Fall,  Vo'iA.  257. 
Same  v.  Lewis  S^  al.  Ibid.  282.  The  Slate  v.  Zellers,  2  Halstcd,  220.  Ace.  But  since  the  statute  of  1794, 
in  Pennsylvania,  the  burden  of  proof  is  on  the  Commonwealth;  unless  the  circumstances  of  malice  are 
proved,  it  is  murder  only  of  the  second  degree.  Commonwealth  v.  O'Hara,  before  M'Kean,  C.  J.,  Wharton's 
Digest,  148.] 

•Eng.  Com.  Law  Reps.  xix.  354. 
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Negli-  Where  there  was  no  intention  either  to  kill  or  injure,  it  seems  also  to  be 

S^^^^-  a  question  of  fact  for  the  jury,  whether  the  prisoner  conducted  himself  care- 
lessly and  negligently,  and  whether  he  might  not,  by  using  proper  precau- 
tion, have  prevented  the  death.  According  to  the  opinion  of  Sir  Michael 
Foster,  the  law  does  not  require  the  utmost  caution  to  be  used;  it  is  suffi- 
cient that  a  reasonable  precaution,  what  is  usual  and  ordinary  in  like  cases, 
be  taken  (/),  and  this  appears  to  be  a  question  of  fact  for  the  jury  {k)  (1), 
Construe-  By  constructive  malice,  or  malice  in  law,  it  is  meant  that  the  fact  has 
tive  mahce.  {jggj-j  attended  with  such  circumstances  as  are  the  ordinary  symptoms  of  a 
wicked,  depraved  and  malignant  spirit  (/),  and  carry  with  them  the  plain 
indications  of  a  heart  regardless  of  social  duty,  and  fatally  bent  upon  mis- 
chief (m).  Here  the  law  itself  infers  malice  from  the  circumstances  found 
by  the  jury,  without  their  special  finding  of  an  actual  intention  to  destroy 
or  do  great  bodily  harm  to  the  deceased. 

It  would  be  manifestly  inconsistent  with  the  design  of  this  work  to  enter 
into  a  discussion  of  those  circumstances  and  particulars  which  constitute 
constructive  malice,  or  malice  in  law.     In  point  of  practice,  it  is  usual  and 
proper  to  be  prepared  with  evidence  of  all  the  circumstances  connected 
with  the  transaction  which  tend  to  explain  its  real  nature.     In  particular, 
'   it  is  essential  to  show  what  the  real  intention  and  object  of  the  prisoner 
was,  although  it  fell  short  of  a  deliberate  design  to  take  away  the  life  of  the 
deceased;  that  his  intention  was  to  commit  some  other  felony,  or  a  trespass, 
or  some  other  unlawful  act,  or  that  the  death  resulted  from  carelessness  and 
culpable  want  of  caution;  the  nature  and  circumstances  of  the  quarrel  and 
provocation,  where  such  have  existed;  the  nature  of  the  weapon  used,  and 
the  mode  of  procuring  it. 
Malice  in        Where  the  defence  is  that  the  death  was  occasioned  hy  accident,  ihe 
^^^.  °^       nature  *of  the  act  itself  which  occasioned  the  death,  and  the  real  motive 
accidfnt.^  and  intention  of  the  prisoner,  are  the  proper  subjects  of  evidence;  but  the 
*714     conclusion  as  to  the  quality  of  the  offence,  as  founded  upon  such  facts,  is 
usually  a  question  of  law.   If  the  act  was  done  in  the  prosecution  of  a  felo- 
nious intention,  it  will  amount  to  murder  [n)  (A).     But  it  is  not  murder, 

(j)  Fost.  264,  5. 

{k)  Ibid.;  and  the  case  there  ciledj  wliere  it  was  left  by  Mr.  J.  Foster  as  a  question  for  the  jurj',  to  say 
whether  the  prisoner,  on  a  charge  of  manslaughter,  had  not  reasonable  grounds  for  believing  thut  a  gun 
which  went  off  accidentally  in  his  hands,  was  not  loaded.  (/)  Fost.  256. 

(m)  Ibid.  257.  [  U.  S.  v.  Conell,  2  Mason,  91.  U.  S.  v.  Ross,  1  Gallison,  628.]  This  is  the  general  infer- 
ence of  that  most  able  and  learned  Judge,  upon  a  consideration  of  the  authorities  and  decisions  on  this  sub- 
ject. It  is  plain,  however,  tliat  the  termfi  of  such  a  description  are  of  too  indefinite  a  nature  to  supply  any 
certain  rule  or  test  for  mere  legal  decision;  and  it  may  probably  appear  on  inquiry  that  these  cases  turn 
upon  the  question,  whether  the  defendant  did  not  wilfully  place  the  life  of  another  in  danger  and  jeopardy  by 
an  act  or  unlawful  omission  likely  to  kill,  and  which  did  kill  another  person.  This  is  a  question  of  fact  rather 
than  of  law.  If  he  did  so,  then  the  case  properly  falls  within  the  description  of  one  regardless  of  social  duty, 
and  fatally  bent  upon  mischief.  If,  on  the  other  hand,  he  were  guilty  of  no  such  act  or  unlawful  omission  as 
was  likely  to  i)roducc  such  a  consequence,  it  would  be  difficult  to  suppose  any  case  which  would  fall  under 
this  branch  of  tlie  law  against  murder.  See  the  observations  made  on  this  subject  in  the  4th  report  of 
theCrim.  Law  Commissioners. 

(n)  Fost.  258.  If  A.  shoot  at  the  poultry  of  B.,  and  accidentally  kill  a  man,  if  he  intended  to  steal  them, 
it  is  murder;  but  if  he  intended  merely  to  kill  them,  it  is  but  manslaughter;  and  it  is  not  even  manslaughter 
if  the  wrongful  act  be  merely  malum  prohibitum;  as,  where  an  unqualified  person  uses  a  gun  to  kill  game. 
Fost.  259.     See  the  next  note. 

(1)  [If  a  person  assume  to  act  as  a  physician,  however  ignorant  of  medical  science,  and  prescribe  with  an 
honest  intention  of  curing  the  patient,  but  through  ignorance  of  the  quality  of  the  medicine  prescribed,  or  of 
the  nature  of  the  disease,  or  both,  the  patient  die  in  consequence  of  the  treatment,  contrary  to  the  expectation 
of  the  person  prescribing,  he  is  not  guilty  of  murder  or  manslaughter.  But  if  the  party  prescribing  have 
so  much  knowledge  of  the  fatal  tendency  of  the  prescription,  that  it  may  be  reasonably  presumed  that 
he  administered  the  medicine  from  an  obstinate  wilful  rashness,  and  not  with  an  honest  intention  and 
expectation  of  effecting  a  cure,  lie  is  guilty  of  manslaughter  at  least,  though  he  might  not  have  intended 
any  bodily  harm  of  the  patient.     Commonwealth  v.  Thompson,  6  Mass.  Rep.  134.] 

(A)  (On  the  trial  of  an  indictment  for  murder,  where  there  is  no  pretence  that  the  prisoner  killed  the  do- 
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but  manslaughter,  if  the  prisoner  intended  to  commit  a  mere  trespass  when 
he  accidentally  killed  the  deceased  (o). 

So  malice  may  be  inferred  where  an  act  unlawful  in  itself  is  done  deli- 
berately, and  with  intention  of  mischief  or  great  bodily  harm  to  those  on 
whom  it  may  chance  to  light,  and  death  is  occasioned  by  it  (/;).  And 
although  such  an  original  intention  should  not  appear,  but  such  unlawful 
act  be  done  heedlessly  and  incautiously,  the  o'ftence  will  amount  to  man- 
slaughter (q). 

If  t^.  intend  to  beat  B.  in  anger,  or  from  preconceived  malice,  and  death 
ensues,  he  is  guilty  of  murder,  or  of  manslaughter  at  the  least,  although  he 
did  not  intend  the  death  (r);  for  what  he  did  was  maluin  in  se,  and  he  is 
answerable  for  the  circumstances;  but  the  nature  of  the  offence  in  such 
cases  must  depend  upon  the  particular  circumstances. 

If  there  was  an  actual  intention  to  kill  or  do  great  bodily  harm,  the 
offence  would  undoubtedly  be  murder,  without  regard  to  the  means  used; 
but  if  there  was  a  mere  intention,  as  evidenced  by  the  act  itself,  to  do  some 
bodily  injury,  the  complexion  of  the  defence  will  depend  upon  the  nature 
of  the  instrument,  and  the  manner  and  circumstances  of  using  it,  and  the 
offence  will  be  murder  or  manslaughter  accordingly  as  these  facts  do  or  do 
not  indicate  that  brutal  or  malignant  intention  which  constitutes  malice  in 
law  {s). 

The  inference  of  malice  frequently  arises  from  the  means  used  by  the 
prisoner;  as  where  he  has  used  such  an  instrument  as  was  likely  to  produce 
fatal  consequences,  and  where  if  he  had  used  one  of  ^  different  nature,  and 
not  likely  to  occasion  death,  the  ofience,  on  account  of  the  provocation 
previously  given,  or  other  circumstances,  would  have  amounted  to  man- 
slaughter only  (A).  Thus  if  a  master  or  parent,  in  the  correction  of  a  child, 
exceed  the  bounds  of  moderation,  either  in  the  measure  of  it  or  in  the  in- 
strument  made  use  of,  it  will  be  murder  or  manslaughter,  according  to  the 
circumstances  of  the  case  (/). 

*x\nd  even  in  the  case  of  homicide  by  a  person  following  his  lawful  occu-    *715 
pation,  any  degree  of  carelessness  and  negligence,  through  which  the  death  Negligence 
was  occasioned,  will  constitute  him  guilty  of  manslaughter,  and  he  must'"  a  lawiui 
show  in  defence  that  he  used  all  due  caution  [it).     If  the  driver  of  a  cart°'^°"''^ '°"' 

(o)  Foster,  258.  Ld.  Coke  seems  to  have  doubled  whether,  even  in  the  latter  case,  the  offence  would  not 
amount  to  murder;  but  Mr.  J.  Foster  was  of  opinion  that  it  would  amount  to  no  more  than  manslaughter;  and 
even  in  the  former  case  the  rulcof  law  is  exceedingly  ambiguous  and  unsatisfactory,  as  every  rule  must  be  which 
is  not  founded  upon  the  degree  of  moral  guilt,  or  upon  grounds  of  public  convenience  or  necessity.  Upon  what 
ground  can  it  be  reasonably  contended  that  a  man  ought  to  suffer  death  because  he  has  from  pure  acci- 
dent killed  another,  whilst  he  was  committing  an  act  for  which  he  probably  would  not  have  been  imprisoned 
for  six  months?  The  immorality  of  his  act  is  not  increased  by  a  circumstance  wholly  unforeseen  and  unex- 
pected, and  the  mere  possibility  that  death  may  be  occasioned  in  the  course  of  committing  a  larceny,  and 
that  tlie  punishment,  when  such  an  accident  does  happen,  may  be  capital,  is  not  likely  to  operate  in  the  least 
degree  to  diminish  the  number  of  offenders. 

(;))  Fost.  261.  (9)  Ibid. 

!.    (r)  Ibid.  250;  1  Hale.  440,1;  Kel.  127. 

(s)  See  East's  P.  C.  257;  Kel.  127.  If  one  throw  a  large  stone  at  another  with  a  deliberate  intention  to 
hurt,  but  not  to  kill,  it  will  be  murder.     1  Hale,  440,  1. 

(0  Fost.  26-2;  Hale,  474.     [U.  S.  v.  Connell,  2  Mason,  91.] 

(m)  Fost.  262,  see  the  4th  Report  of  the  Crim.  Law  Commissioners.     The  crime  of  manslaughter  includes 

ceased  while  engaged  in  a  riot  or  other  misdemeanor  not  amounting  to  a  felony  by  misadventure,  but  the  death 
ensued  in  consequence  of  an  intentional  violence  upon  the  person  of  the  deceased,  whether  the  prisoner  de- 
signed to  kill  or  not  he  is  not  entitled  to  have  the  jury  instructed  that  they  cannot  convict  of  murder  if  they 
should  come  to  the  conclusion  that  the  mortal  wound  was  inflicted  in  committing  or  attempting  to  commit  an 
offence  which  of  itself  is  less  than  a  felony.      The  People  v.  Rector,  19  Wend.  569.) 

(A)  (Malice  is  presumed  from  the  nature  of  the  instrument  which  caused  the  death  and  the  want  of 
legal  provocation,  and  it  is  a  matter  of  indifference  whether  the  temper  of  the  prisoner  is  mild  or  violent. 
State  V.  Merrill,  2  Dev.  264.) 
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had  notice  of  the  mischief  Ukely  to  ensue,  and  yet  drove  on,  he  is  guilty  of 
murder;  if  he  might  have  seen  the  danger  but  did  not  look  before  him,  he 
is  guilty  of  manslaughter,  for  there  was  a  want  of  due  circumspection;  if 
the  accident  happened  in  such  a  way  that  no  luant  of  due  care  can  be  im- 
puted to  the  driver,  it  will  be  but  accidental  death  {x).  And  in  general  it 
is  not  sufficient  that  the  act  from  which  death  resulted  was  lawful  or  inno- 
cent; it  must  be  done  in  a  proper  manner,  and  with  due  caution  [y)  to  pre- 
vent mischief  (r). 

If  a  person  not  of  medical  education,  in  a  case  where  professional  aid 
might  be  obtained,  undertakes  to  administer  medicine  which  may  have  a 
dangerous  effect,  and  thereby  occasions  death,  sucii  person  is  guilty  of 
manslaughter.  He  may  have  no  evil  intention,  or  he  may  have  a  good  one, 
but  he  has  no  right  to  hazard  the  consequences  in  a  case  where  medical 
attendance  may  be  obtained  {a). 
'716  *  Although  it  is,  as  has  been  seen,  a  general  rule,  that  circumstances  in 
Proof  justification,  excuse,  or  alleviation,  are  to  be  proved  by  the  prisoner,  yet 
where  the  ^^^j^gj,g  j]^g  inference  or  implication  of  law  as  to  malice  results  from  the 

inference  oi  ,,•  i      ■  ■  n      \  -i  ii  i-  i 

malice  re-  legal  authority  and  situation  oi   the    deceased,  that    authority  must    be 


*' 


all  cases  of  voluntary  and  merely  extenuated  homicide,  and  also  all  involuntary  homicide,  which  is  not  by 
misadventure;  and  homicide  is  by  misadventure  wh.cn  a  person  doing  an  act  without  intention  of  bodily 
harm  to  any  other  person,  and  using^  proper  caution  to  prevent  danger,  iiappens  to  kill  another,  provided  the 
act  done  be  either  a  lawful  act,  or  be  not  attended  with  risk  of  hurt  to  the  person  of  another.  1  East's  P. 
C.  260.  The  crime  of  manslaughter  includes  all  cases.  1st.  Where  death  results  from  any  act  or  unlawful 
omission  done  or  omitted  with  intent  to  hurt  the  person  of  any  other.  2d.  Where  death  results  from  any 
wrong  wilfully  occasioned  to  the  person  of  any  otlicr.  3d.  Where  death  results  from  any  unlawful  act  or 
unlawful  omission,  attended  with  risk  of  hurt  to  the  person  of  any  other.  4th.  Where  death  results  from 
the  want  of  due  caution  in  doing  an  act,  or  neglecting  to  prevent  mischief,  which  the  offender  is  bound  in 
law  to  prevent. 

(a:)  Kel.  40. 

(?/)  The  law  does  not  require  the  utmost  caution  that  can  be  used,  but  only  such  a  reasonable  degree  of 
caution  as  is  appropriate  to  the  nature  of  the  act  and  the  probability  of  danger  in  the  particular  case.  See 
4th  Report  of  the  Crim.  Law  Commiss.  p.  42;  and  1  East's  P.  C.  265;  Fost.  264. 

(z)  Fost.  262.  R.  v.  Higgins,  Dyer,  128;  9  St.  Tr.  112.  R.  v.  Rampton,0.  B.  1664.  See  the  case,  Kel. 
41,  and  Fost.  263.  A  man  found  a  pistol  in  the  street,  which  he  had  reason  to  believe  was  not  loaded,  he 
having  tried  it  with  the  rammer;  he  carried  it  home  and  showed  it  to  his  wife,  and  she  standing  before  him, 
he  pulled  up  the  cock  and  touched  the  trigger;  the  pistol  went  off,  and  killed  the  woman.  This  was  ruled 
to  be  manslaughter.  Mr.  J.  Foster,  with  great  reason,  as  it  seems,  expressed  his  disapprobation  of  this  case; 
and  adds,  that  admitting  the  judgment  to  be  strictly  legal,  it  was,  to  say  no  better  of  it,  summum  jus. 

(a)  R.  v.  Simpson,  cor.  Bayley,  J.  at  Lancaster,'  4  C.  &  P.  398,  in  the  note.  A  mariner  on  board  a  ves- 
sel, whose  wife  had  used  opium,  recommended  a  labourer  on  board  the  vessel,  who  complained  of  pains  in 
his  head,  to  take  opium,  and  he  sent  for  one  pennyworth  and  gave  it  to  the  labourer,  who  took  the  whole; 
and  it  was  left  by  Alderson  to  the  jury,  to  say,  whether  he  was  not  guilty  of  gross  negligence.  York  Spr. 
Ass.  1834. 

A  publican  administered  large  quantities  of  Morison's  pills  to  a  young  man  labouring  under  smallpox. 
He  attended  him  for  ten  days,  administering  the  pills  (composed  of  gamboge,  aloes,  colocynth,  and  cream 
of  tartar)  in  large  quantities,  which,  according  to  the  testimony  of  medical  men,  were  highly  diuretic  and 
violent  purgatives,  and  improper  in  reference  to  the  disorder.  Lord  Lyndhurst,  C.  B.  left  it  to  the  jury  to 
say  whether  the  prisoner  had  not,  by  the  administration  of  severe  medicines  in  a  dangerous  complaint,  of 
the  nature  of  which  he  was  ignorant,  occasioned  the  death  of  the  deceased.  If  the  opinion  of  the  jury  was, 
that  the  death  was  accelerated  by  the  medicines,  and  that  the  prisoner  had  administered  them  in  gross  igno- 
rance, the  jury  ought  to  find  him  guilty.     He  was  convicted,  and  suffered  six  months'  imprisonment. 

If  a  person  bona  fide  and  honestly  exercising  his  best  skill  to  cure  a  patient,  perform  an  operation,  which 
causes  the  patient's  death,  he  is  not  guilty  of  manslaughter,  and  it  is  immaterial  whether  the  party  be  a 
regular  or  irregular  practitioner.  R.  v.  Van  ButcheU,^  3  C.  &  P.  629;  contrary  to  the  dictum  in  Coke,  4 
Inst.  251.  And  sec  1  Hale's  P.  C.  429;  4  BI.  Com.  C.  14.  The  question  is  whether  he  has  been  guilty  of 
criminal  misconduct,  arising  either  from  gross  ignorance  or  criminal  inattention.  R.  v.  Long,^  4  C.  &  P. 
398,  423.  The  death  having  been  occasioned  by  the  application  of  a  powerful  lotion  to  the  skin,  it  was  held 
that  the  prisoner  might  show  that  the  same  lotion  had  been  applied  to  other  patients,  and  that  they  had  been 
treated  in  the  same  manner.  Ih.  &  1  Hale's  P.  C.  429  {a).  Where  an  irregular  practitioner  in  midwifery 
mistaking  an  unusual  appearance,  attempted  to  remove  it  by  force,  and  occasioned  the  death  of  the  patient, 
it  appearing  that  he  had  hid  considerable  experience,  and  that  there  had  been  no  want  of  attention,  held  that 
hs  could  only  be  found  guilty  of  manslaughter  upon  proof  of  criminal  misconduct,  arising  either  from  the 
grossest  ignorance  or  the  most  criminal  inattention.     R.  v.  Williamson,'^  3C.  &P.  635. 

lEng.  Com.  Law  Reps.  xix.  445.    "^Id.  xiv.  493,    ^Id.  xix.  454.    *ld.  xiv.  497. 
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proved,  or  in  default  of  proof  the  offence  will  in  general  amount  to  no  more  suits  from 
than  manslaughter.  l^^gai  siiua- 

In  general,  ministers  of  justice  are  specially  protected  by  the  law  whilst  [I°"  ^f  par- 
they  act  in  the  execution  of  their  duty,  and  the  killing  of  officers  so  em- 
ployed is  deemed  to  be  murder,  because  it  is  an  outrage  wilfully  committed 
in  defiance  of  the  justice  of  the  kingdom  (6);  such  an  officer  is  protected 
eundo  morando  et  redeundo  (c);  and  so  is  every  man  who  acts  in  his  aid, 
whether  he  be  commanded  to  assist  or  not  {d).  In  general,  if  one  having 
lawful  authority  to  arrest  in  either  a  civil  or  criminal  proceeding,  and  using 
laivful  7neans,  be  resisted  and  killed,  it  will  be  murder  in  all  who  made  or 
aided  in  the  resistance  (e). 

Those  who  have  laivful  authority  are  either,  1st,  public  officers;  or  2dly, 
private  persons. 

A  public  officer  acts  either,  1st,  under  a  warrant;  or  2dly,  without  one. 

By  legal  process,  whether  by  writ  or  warrant,  is  meant  a  process  which  Warrant, 
is  not  defective  in  the  framing  of  it;  for  if  the  writ  or  warrant  be  legal, 
although  the  previous  proceedings  were  irregular,  it  will  be  murder  to  kill 
the  officer,  for  he  was  bound  to  obey  it;  and  therefore  it  is  sufficient  in 
evidence  to  prove  the  writ  or  warrant,  without  showing  the  decree  or  judg- 
ment upon  which  it  is  founded  (/").  But  it  is  not  sufficient  to  prove  the 
sheriff's  warrant  to  the  officer,  without  producing  the  writ  of  capias,  &c. 
on  which  it  is  founded  (g). 

But  if  the  process  be  defective  in  the  frame  of  it,  or  if  there  be  any  mistake 
*in  the  name  or  addition  of  the  person  upon  whom  it  is  to  be  executed,  or  *717 
if  the  name  of  the  person  or  officer  by  whom  it  is  to  be  executed  be  inserted 
without  authority,  and  after  the  issuing  of  the  process  (A),  or  it  be  other- 
wise altered  after  it  has  been  issued,  or  if  the  officer  exceed  the  limits  of 
his  authority,  and  be  killed,  it  is  no  more  than  manslaughter  in  the  person 
whose  liberty  is  so  invaded  (z).  So  it  is  if  the  court  from  which  the  process 
issued  wanted  jurisdiction  (k). 

Without  a  warrant. — A  peace-officer  may  justify  an  arrest  on  a  charge  Arrest 
of  felony,  on  reasonable  suspicion,  without  a  warrant,  although  it  turn  out  without 
that  no  felony  has  in  fact  been  committed;  for  all  that  a  constable  can  do  is  ^'^"'*"'^" 
to  inform  himself  of  the  circumstances,  and  it  is  the  duty  of  all  persons  to 
submit  to  the  known  officers  of  the  law  (/). 

(/>)  Fost.  208,  370;  1  Hale,  457.  It  seems  that  in  general  the  killing  is  deemed  to  be  of  malice  afore- 
thought, whensoever  one  unlawfully  and  forcibly  resists  any  officer  or  other  person  lawfully  executing,  in  a 
lawful  manner,  any  civil  or  criminal  process  or  other  authority  for  the  advancement  of  the  law,  or  lawfully 
interposing  in  a  lawful  manner  for  the  prevention  or  suppression  of  any  breach  of  the  peace  or  other  offence, 
and  in  so  resisting  happens  to  kill  such  officer  or  other  person.  See  4th  report  of  the  Criminal  Law  Com- 
missioners, p.  40;  and  see  East's  P.  C.  295,  where  the  authorities  on  the  subject  are  collected. 

(c)  Fost.  309. 

{d)  Ibid.;  1  Hale,  463.  If  a  man  be  lawfully  arrested,  and  he  and  his  party  resist,  and  a  stranger  to  the 
facts  interposes,  the  question  seems  to  turn  principally  on  his  intention;  for  if  he  interposes  with  intent  to 
aid  the  one  party  against  the  other,  he  does  it  at  his  peril,  and  is  guilty  of  implied  malice  if  he  lend  aid  to 
the  party  lawfully  arrested,  and  the  ofBcer  be  killed.  Sir  C  Stanley's  Case,  Kel.  87.  But  if  he  merely 
interpose,  being  ignorant  of  the  facts,  with  intent  to  preserve  the  peace,  he  certainly  would  not  be  guilty  of 
murder.     East's  P.  C.  296;  1  Sid.  160.     See  the  Sissinghurst-house  Case,  1  Hale,  461,2,  3. 

(e)  Fost.  270,  308. 

(/)  Fost.  311,  312.     R.  V.  Rogers,  East's  P.  C.  310.     As  to  proof  of  a  writ,  see  Vol.  I. 

ig)  2  Starkie's  C.  205.' 

(h)  An  arrest  upon  a  warrant  in  which  the  officer's  name  is  inserted  afler  it  has  been  signed  and  sealed 
by  the  sheriff,  is  illegal.  Housin  v.  Barrow,  6  T.  R.  122.  R.  v.  Stokley,  East's  P.  C.  310.  But  where  a 
magistrate  keeps  a  number  of  blank  warrants  ready  signed,  and  on  being  applied  to,  fills  them  up,  the 
officer  may  execute  the  warrant,  and  consequently  it  will  be  murder  to  kill  him.  R,  v.  Inhab,  of  Winwick, 
cited  8  T.R.  455. 

(i)  Fost.  312.  (Ar)  East's  P.  C.  309;  MS.  Sum.  163. 

(Z)  Samuel  v.  Payne^  Dougl.  359;  and  vide  supra,  601;  and  R.  v.  Ford,  supra. 

lEng.  Com.  Law  Reps.  iii.  315. 
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By  a  prU  A  private  person,  it  seems,  is  a  trespasser  (m),  unless  a  felony  has  in  fact 
vate  per-  ^ggj-,  comtuitted;  and  where  a  felony  lias  been  committed,  and  ,d.  suspect- 
ing B.  to  be  guilty,  who  is  in  fact  innocent,  attempts  to  arrest  him,  ^d.  is 
not  within  the  protection  of  the  law,  and  the  killing  would  amount  to  man- 
slangliter  only  (1)  (n);  but  if  a  felony  has  been  committed,  or  a  dangerous 
wound  has  been  inflicted,  and  the  party  flies,  it  is  the  duty  of  everyone  to 
prevent  an  escape  (o). 
Notice.  Either  a  constable  or  private  person  may  lawfully  interpose,  on  his  own 

view,  to  prevent  a  breach  of  the  peace,  or  quiet  an  affray  (/?);  but  in  the 
case  of  the  constable,  a  notification  of  the  character  in  which  he  interposes 
may,  it  seems,  be  implied  from  his  office  (q);  but  a  private  person  must  give 
express  notice  (r). 

And  it  seems  that  a  peace-officer  has  no  authority  to  arrest  after  the  fray 
is  over,  and  peace  has  been  restored  (s),  except  for  the  purpose  of  taking 
an  offender  before  a  magistrate  to  find  sureties  (/). 
'   No  private  person  can  justify  an  arrest  in  a  civil  suit  (u). 
Proof  of        The  fact  that  the  party  killed  was  an  officer  of  justice,  such  as  a  constable 
authority,  q^  other  peace-officer,  may  be  proved  generally  by  evidence  that  he  acted 
in  that  capacity,  without  strict  evidence  of  his  appointment  (x).     Although 
a  special  authority  to  arrest  under  a  precept  be  alleged  in  the  indictment, 
*718     *if  a  legal  authority  to  arrest,  but  not  under  the  precept,  be  proved,  the 
variance  will  not  be  material  (3/). 

Wliere  the  deceased  was  killed  in  the  execution  of  some  authority  derived 
from  the  articles  of  war,  a  copy  of  them,  printed  by  the  King's  printer, 
ought  to  be  produced  (z).     In  several  instances  prisoners  have  been  ac- 
quitted of  the  charge  of  murder  for  want  of  such  evidence. 
Noiifica-         Using  lawful  ')neans. — There  must  in  all  cases  be  a  notification  of  the 
\"'"?^'^"'  character  and  object  of  the  party.     Where  a  bailiff  rushed  abruptly  into 
Malice       the  bedchamber  of  a  gentleman  (a),  not  telling  his  business  nor  using  words 
implied,      of  arrest,  and  tlie  gentleman,  not  knowing  that  he  was  an  officer,  luider  the 
first  surprise,  took  down  a  sword  that  hung  in  the  chamber  and  stabbed 
him,  it  was  held  to  be  but  manslaughter  at  common  law,  &c. 
Proof  of         So  where  a  peace-officer  interposes  to  suppress  a  riot;  for  otherwise  the 
lawful  exe-  parties  engaged  in  the  heat  and  bustle  may  imagine  that  the  officer  takes 
cuuon  of  J.  jj^  ^j^g  j,j^|.  ,^s      g^j.  ^  s,yj^]i  notification  in  the  case  of  a  peace-officer 

autliority.    .    '       ,„    .  .\  '.  ,  .  .  ',      ,  .  , 

IS  sufficient;  as,  if  he  command  peace,  or  in  any  other  way  declare  with 
what  intent  he  interposes  (c).     If  he  announce  his  business,  it  is  not  neces- 

(m)  2  Hale,  83,  92;  East's  P.  C.  301.  Q«.  whether  the  finding  of  a  bill  by  a  grand  jury  be  such  prima 
facie  evidence  of  a  felony  as  to  warrant  the  apprehension  of  the  party  by  a  private  person.     East's  P.  C.  301. 

(n)  Fost.  318;  where  Mr.  J.  Foster  says,  "This  suspicion,  though  probably  well  founded,  will  not  bring 
the  party  attempting  to  arrest  or  imprison  within  the  protection  of  the  law  so  far  as  to  excuse  him  from  the 
guilt  of  manslaughter  if  he  killeth;  or,  on  the  other  liand,  to  make  the  killing  amount  to  murder.  I  think 
it  would  be  felonious  homicide,  but  not  murder  in  either  case;  the  one  not  having  used  due  diligence  to  be 
apprized  of  the  truth  of  the  fact,  and  the  otiier  not  having  submitted  or  rendered  himself  to  justice;  yet  in 
such  a  case  A.  might  justify  the  imprisonment  of  B."     1  Hale,  490;  supra,  603. 

(0)  Fost.  271.  309;  East's  P.C.298.     Jackson's  Case,  1  Hale,  464, 481, 489. 
(p)  Fost.  310;  1  Hale,  463;  I  Haw.  c.  31,  s.  44. 

(7)  Ibid.  (r)  Fost.  272,  311. 

(s)  2  Inst.  52;  2  Ld.  Raym.  1501;  Djlt.  c.  1,  s.  7. 

(<)  2  Hale,  90.     If  a  felony  be  threatened  the  party  may  be  arrested. 

(u)  1  Haw.  c.  28,  s.  19.  (x)  Supra,  307. 

(y)  Macally's  Case,  9  Co.  62;  East's  P.  C.  345.  {z)  Supra,  Vol.  I.  tit.  Public  Documents. 

(a)  1  Hale,  470;  Fost.  298.     See  also  the  cases  cited  supra,  716,  717. 

(h)  Fosf.  310,  31 1;  East's  P.  C.  314. 

(c)  Fost.  310;  1  Hale,  460,  1.     Gordon's  Case,  Leach's  C.  C.  L.  337. 

(1)  [A  well-grounded  belief  that  a  felony  is  about  to  be  committed  will  extenuate  a  homicide  committed 
in  prevention  of  tiio  felony,  but  not  a  homicide  committed  in  pursuit,  by  an  individual  of  his  own  accord. 
The  Slate  v.  Rutherford,  1  Hawks,  457.] 
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sary  that  he  should  produce  his  warrant,  unless  it  be  demanded  (d);  and 
he  is  in  no  case  bound  to  part  with  the  warrant  out  of  his  possession  (e). 

An  officer  cannot,  in  the  execution  of  civil  process,  justify  the  breaking 
open  an  outward  door  or  window  (/);  for,  in  the  language  of  the  books, 
every  man's  house  is  his  castle,  for  safety  and  repose  to  himself  and  his 
family;  but  if  the  officer  enter  by  an  open  door,  he  may  then  lawfully  re- 
move every  obstrnction  to  the  execution  of  his  duty  (g). 

The  rule  is  confined  to  the  protection  of  the  owner  and  his  family  who 
are  domiciled  there;  if  a  stranger  take  refuge  there,  it  is  not  his  castle,  and 
he  cannot  claim  the  benefit  of  sanctuary  within  it  (h). 

The  rule  is  also  confined  to  the  case  of  arrests  in  the  first  instance;  for  if 
a  man  be  legally  arrested,  and  then  escape  and  take  shelter  in  his  own 
house,  the  officer  may,  on  fresh  suit,  break  open  doors  to  retake  him,  having 
first  given  due  notice  of  his  business,  and  demanded  admission,  which  has 
been  refused  (i)  (1). 

It  is  also  confined  to  civil  cases;  for  in  case  of  a  felony  committed,  or 
dangerous  wound  given,  or  even  where  a  minister  of  justice  is  armed  with 
a  warrant,  in  case  of  a  breach  of  the  peace,  an  outer  door  may  be  forced  (J). 
But  in  no  case  can  an  outer  door  be  legally  broken,  unless  a  previous  noti- 
fication and  demand  have  been  made,  and  a  refusal  given  (k). 

Next  as  to  indirect  evidence. — Where  the  death  has  been  occasioned  iii  Indirect 
secreci/,a.  very  important  preliminary  question  arises,  v/hether  it  has  not  ^^i'^^'ice. 
resulted  from  accident,  or  the  act  of  the  party  himself,  who  wtxsfelo  de  se. 

It  sometimes  happens  that  a  person  determined  on  self-destruction  resorts 
to  expedients  to  conceal  his  guilt,  in  order  to  save  his  memory  from  dis- 
*honour,  and  to  preserve  his  property  from  forfeiture.  Instances  have  also  *719 
occurred  where,  in  doubtful  cases,  the  surviving  relations  have  used  great 
exertions  to  rescue  the  character  of  the  deceased  from  ignominy,  by  sub- 
stantiating a  charge  of  murder  (/).  On  the  other  hand,  in  frequent  in- 
stances, attempts  have  been  made  by  those  who  have  really  been  guilty  of 
murder,  to  perpetrate  it  in  such  a  manner  as  to  induce  a  belief  that  the 
party  was  felo  de  se.  It  is  well  for  the  security  of  society  that  such  an 
attempt  seldom  succeeds,  so  difficult  is  it  to  substitute  artifice  and  fictioh 
for  nature  and  truth  (m). 

Where  the  circumstances  are  natural  and  real,  and  have  not  been  coi^n-Proof  of 
terfeited  with  a  view  to  evidence,  they  must  necessarily  correspond  and  '^f  P"«on- 
agree  with  each  other,  for  they  did  really  so  co-exist;  and  therefore,  if  any  ^^^  "^'^"" 
one  circumstance  which  is  essential  to  the  case  attempted  to  be  established 
be  wholly  inconsistent  and  irreconcilable  with  such  other  circumstances  as 
are  known  or  admitted  to  be  true,  a  plain  and  certain  inference  results  that 
fraud  and  artifice  have  been  resorted  to,  and  that  the  hypothesis  to  which 
such  a  circumstance  is  essential  cannot  be  true  (n). 

The  question,  whether  a  person  has  died  a  natural  death,  as  from  apo- 

{d )  1  Hale,  458,  583;  9  Co.  69.  (e)  East's  P.  C.  319. 

(/)  Fost.  219;  2  Roll.  Rep.  137;  Palm.  52;  1  Hale,  458.     Lee  v.  Ganse//,  Cowp.  1. 

{g)  Lee  V.  Gansell,  Cowp.  1.  (/*)  5  Co.  93;  2  Hale,  117;  Fost.  320. 

(i)  Fost.  320;  Salk.  79;  6  Mod.  173;  Ld.  Raym.  1028;  2  Roll.  Rep.  138;  1  Hale,  459.  Laying  hold  of 
the  prisoner,  and  pronouncing  words  of  an  arrest,  is  an  arrest.     Fost.  330, 

(j)  Fost.  320.     CwrtJs's  Case,  lb.  135;  SM;)ra,  596.         (^)  Ibid. 

{I)  See  the  trial  of  Spencer  Cowper,  a  barrister,  for  the  alleged  murder  of  Mrs.  Stout,  at  Hertford,  during 
the  previous  assizes.     5  St.  Tr. 

(m)  Vide  supra.  Vol.  I.  (n)  Vide  supra,  Vol.  I. 

(1)  [Bail  may  depute  another  to  take  and  surrender  their  principal;  and  the  bail,  or  the  person  deputed  by 
him  for  that  purpose,  may  take  the  principal   in  another  state,  or  at  any  time  and  in  any  place,  and  may, 
after  demand  of  admittance,  and  refusal,  break  open  the  door  of  the  principal's  house,  in  order  to  take  him. 
Nicolls  V.  Ingersoll,  7  Johns.  146.     See  also  5  Esp.  C.  172.     {Day's  ed.)  note,  2  H.  B.  120.] 
VOL.  II.  94 
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plexy,  or  a  violent  one  from  strangulation;  whelher  the  death  of  a  body 
foiuid  immersed  in  water  has  been  occasioned  by  drowning,  or  by  force 
and  violence  previous  to  the  inunersion  (o);  whether  llie  drowning  was  vo- 
luntary, or  the  result  of  force;  whetiier  the  wounds  inflicted  upon  the  body 
were  inflicted  before  or  after  death^  are  questions  usually  to  be  decided  by 
medical  skill. 

It  is  scarcely  necessary  to  remark,  that  where  a  reasonable  doubt  arises 
whether  the  death  resulted  on  the  one  hand  from  natural  or  accidental 
causes,  or,  on  the  other,  from  the  deliberate  and  wicked  act  of  the  prisoner, 
it  would  be  unsafe  to  convict,  uowithstanding  strong,  but  merely  circum- 
stantial evidence  against  him. 

Even  medical  skill  is  not,  in  many  instances,  and  without  reference  to  the 
particular  circumstances  of  the  case,  decisive  as  to  the  cause  of  the  death; 
and  persons  of  science  must,  in  order  to  form  their  own  conclusion  and 
opinion,  rely  partly  on  external  circumstances.  It  is  therefore,  in  all  cases, 
expedient  that  all  the  accompanying  facts  should  be  observed  and  noted 
with  the  greatest  accuracy:  such  as  tl^e  position  of  the  body,  the  state  of 
the  dress,  marks  of  blood,  or  other  indications  of  violence;  and  in  cases  of 
strangulation,  the  situation  of  the  rope,  the  position  of  the  knot;  and  also 
the  situation  of  any  instrument  of  violence,  or  of  any  object  by  which, con- 
sidering the  position  and  state  of  the  body,  and  other  circumstances,  it  is 
possible  that  the  death  may  have  been  accidentally  occasioned. 

Where  it  has  been  clearly  established  that  the  crime  of  wilful  murder  has 
been  perpetrated,  the  important  fact,  whether  the  prisoner  was  the  guilty 
agent,  is  of  course  for  the  consideration  of  the  jury,  under  all  the  circum- 
stances of  the  case.  Circumstantial  evidence  in  this,  as  in  other  criminal 
cases,  relates  principally, 

1st,  To  the  probable  motive  which  might  have  urged  the  prisoner  to  com- 
mit so  heinous  a  crime;  for  however  strongly  other  circumstances  may 
weigh  against  the  prisoner,  it  is  bin  reasonable,  in  a  case  of  doubt,  to  expect 
*that  some  motive  (/?),  and  that  a  strong  one,  should  be  assigned  as  his  in- 
ducement to  coumiit  an  act  from  which  our  nature  is  abhorrent,  and  the 
consequence  of  which  is  usually  so  fatal  to  the  criminal. 

2dly,  The  means  and  opportunity  which  he  possessed  for  the  perpetrating 
the  offence  {q). 

3dly,  His  conduct  in  seeking  for  opportunities  to  commit  the  offence,  or 
in  afterwards  using  means  and  precautions  to  avert  suspicion  and  inquiry, 
and  to  remove  material  evidence  {r). 

The  case  cited  by  Ld.  Coke  and  Ld.  Hale,  and  which  has  already  been 
adverted  to  (*),  is  a  melancholy  instance  to  show  how  cautiously  proof  aris- 
inp-  by  inference  from  the  conduct  of  the  accused  is  to  be  received,  where 
it  is  not  satisfactorily  proved  by  other  circumstances  that  a  nmrder  has  been 
committed;  and  even  where  satisfactory  proof  has  been  given  of  the  death, 
it  is  still  to  be  recollected  that  a  weak,  inexperienced  and  injudicious  person, 
ignorant  of  the  nature  of  evidence,  and  unconscious  that  the  truth  and  sin- 
cerity of  innocence  will  be  his  best  and  surest  protection,  and  how  greatly 
fraud  and  artifice,  when  detected,  may  operate  to  his  prejudice,  will  often, 
in  the  hope  of  present  relief,  have  recourse  to  deceit  and  misrepresen- 
tation. 

4thly,  Circumstances  which  are  pecifliar  to  the  nature  of  the  crime;  such 


Presump. 
tive  evi- 
dence. 
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(o)  See  CoMjper's  Case,  5  St.  Tr. 

( p)  Supra,  Vol.  I.  tit.  Circumstantial  Evidence. 

(q)  lb.  (r)  lb. 

(«)  /6.,  and  2  Hale,  290. 
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as  the  possession  of  poison,  or  of  an  instrument  of  violence  corresponding 
with  that  which  iias  been  used  to  perpetrate  the  crime,  stains  of  blood  upon 
the  dress,  or  other  indicaiions  of  violence. 

Upon  the  general  nature  and  effect  of  circumstantial  evidence,  some  ob- 
servations have  been  ah-eady  made;  and  it  would  be  inconsistent  with  the 
limits  of  the  present  work  to  enlarge  further  upon  the  subject.  It  is  essen- 
tially necessary  to  the  security  of  mankind  that  juries  should  convict,  where 
they  can  do  so  safely  and  conscientiously,  upon  circumstantial  evidence 
which  excludes  all  reasonable  doubt;  and  that  it  should  be  well  known  and 
understood  that  the  secrecy  with  which  crimes  are  committed  will  not 
secure  impunity  to  the  criminal.  In  acting,  however,  upon  circumstantial 
evidence,  tlie  just  and  humane  rule  upon  which  Lord  Hale  laid  so  much 
stress  (^),  cannot  be  too  often  repeated:  Tufhis  semper  est  errare  in  acquie- 
tando,  quam  in  pxinieiido,  ex  parte  misericor diss  qiiam  ex  parte  justitine. 

It  has  been  seen  that  the  law  infers  malice  from  the  act  of  killing,  and  Evidence 
that  it  is  incunjbent  on  the  prisoner  to  prove  those  circumstances  in  his  de-i^y  I'le  de- 
fence  w  h'lch  J  us  ti/i/,  excuse,  or  extenuate  the  act.  lendant. 

1st.  He  ma.y  Justify  the  act  by  proof  that  he  acted  in  execution  of  the  JusUfica- 
process  of  the  law  (w);  that  t!ie  death  was  occasioned   by  the  resistance ''un- 
made by  the  deceased  to  the  execution  of  a  lawful  authority  [v).     In  such  j^"^*^*^^^  °^ 
a  case  it  is  necesstny  to  prove  a  lawful  authority,  and  that  the  officer  used 
legnl  means  to  enforce  it  (x),  and   that  the  death  was  unavoidably  occa- 
sioned by  the  attempt  to  enforce  the  execution  of  the  authority  against  the 
party  who  resisted  it  (y). 

*If  a  party  fiy  to  avoid  an  arrest  {ovafetoni/  which  has  been  committed,  or  *7.2l 
where  a  dangerous  wound  lias  been  given,  or  where  an  officer  is  armed 
with  a  lawful  warrant  to  apprehend  the  parly  for  felony, although  no  felony 
has  been  committed,  and  he  cannot  otherwise  he  taken,  the  killing  liini 
will  be  justifiable  {z)\  but  in  the  case  of  any  misdemeanor  short  of  felony, 
and  in  all  civil  cases,  if  the  officer  kill  the  party,  who  flies  in  order  to  avoid 
an  arrest,  he  will  be  guilty  of  murder  or  manslaughter,  according  to  the 
particular  circumstances  of  the  case  [a). 

The  accused  may  also  show  in  justification  that  he  committed  the  act  in  Self-de- 
self-defence.  MA.  manifestly  intends  to  commit  a  felony  on  the  property ^°"ce. 
or  person  of  ^.  by  violence  or  surprise,  B.  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  till  he  find  himself  out  of  danger,  and  if  in  the 
conflict.^,  happeneth  to  die  such  killing  is  justifiable  {h)\  but  in  the  case  of 
mutual  conflict,  the  party,  to  excuse  himself,  must  show  that  he  retreated 
as  far  as  he  could  before  he  gave  the  mortal  stroke,  and  that  he  killed  his 
adversary  through  mere  necessity  to  avoid  immediate  death  (c)  (I). 

(«)  2  Hale,  290.  («)  Fost.  2G7;  4  BI.  Comm.  173;  1  Hale,  496,  502. 

(d)  Fosf.270.  (x)  5'j/prfif,  5!)4,  i^se?.;  and  714. 

(y)  It  has  been  said  that  an  officer  was  guilty  of  manslaiig'hter  becnise  he  had  not  first  given  back,  as 
far  as  he  could,  before  he  killed  the  party,  who  had  escaped  out  of  custody  in  execution  for  a  debt,  and 
resi-ted  being  retaken.  1  Roll.  R.  189.  But  this  case  has  since  been  disapproved  of.  Fost.  S71;  East's  P. 
C.  307.     In  the  case  of  resistance  to  officers  of  the  customs  and  excise,  see  the  stat.  9  Geo.  2,  c.  35,  s.  35,  &,c. 

(z)  1  Hale,  48D,  490;  I  Haw.  c.  28,  s.  11;  Fost.  271.  The  purswt  is  not  barely  warrantable;  it  is  what 
the  law  requires,  and  will  punish  the  neglect  of  See  the  case  of  the  il/f/r(/«7S  c?e  G«isc« re?,  Fost.  271.  Semble, 
the  finding  a  bill  of  indictment  by  a  grand  jury  for  felony  will  warrant  a  private  person  in  apprehending 
the  party  indicted.  1  Hale,  489,490;  East's  P.  C.  300,  .'JOl.  So  officers  of  justice  are  justified  in  killing 
rioters  in  endeavouring  to  suppress  and  disperse  a  mob  (in  case  it  cannot  be  otherwise  suppressed),  both 
at  common  law  and  under  the  Riot  Act.  See  1  Hale,  53,  494,  495;  East's  P.  C.  304;  1  Geo.  1,  stat.  2,  c.  5. 
And  so  sevMe  are  private  persons. 

(a)  Fost.  271;  1  Hale,  481.  (t)  Fost.  273,4;  1  Hale,  481,  484,  (c)  Fost.  277. 

(1)  [Gi'tncrer  v.  The  Slate,  5  Ycrgcr,  459.  To  justify  a  homicide  on  the  ground  of  self  defence,  it  must 
clearly  appear  that  it  was  a  necessary  act,  in  order  to  avoid  death  or  some  severe  calamity.  The  State  v. 
Wells,  1  Coxe,  424.] 
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Excuse.  2dly.  In  excuse. — Proof  that  the  death  was  not  wilfully  and  intentionally 

occasioned  by  the  prisoner  will  not,  it  has  been  seen,  enure  as  a  defence, 
unless  he  can  show  that  the  death  was  an  inevitable  accident,  occasioned 
by  the  doing  of  a  lawful  act,  which  he  could  not,  by  the  exercise  of  usual 
and  ordinary  caution,  have  avoided  [d). 
Evidence        3dly.  The  prisoner  may,  in  certain  instances,  extenuate  his  crinne,  and 
in  extenua-fg^j^ice  it  from  murder  to  manslaughter,  by  proof  that  the  act  was  com- 
'°"'  mitted  during  a  transport  of  passion  and  resentment  excited  by  sudden  pro- 

vocation, which  for  the  time  subdued  his  reason;  for  such  evidence  repels 
the  inference  of  that  deliberate  malice  and  malignity  of  heart  which  is 
essential  to  the  offence  (e)  (1). 
Provoea-        Whenever  the  defendant  seeks  to  shelter  himself  under  the  plea  oipro- 
tion.  vocation,  he  must  prove  his  case  to  the  satisfaction  of  (he  jury  (/);  the 

*722  presumption  *of  law  is  against  him  till  that  presumption  be  repelled  by 
contrary  evidence.  What  degree  of  provocation,  and  under  what  circum- 
stances, heat  of  blood,  \he  furor  brevis,\v\\\  ov  will  not  avail  the  defendant, 
is  usually  a  question  of  law  arising  upon  the  special  facts  of  the  case  (A). 

Where  the  sudden  occasion  is  but  a  mere  pretext  and  excuse  to  cover 
deliberate   malice,  it  can  never  be   available,  even   in   extenuation  {g). 
Where  there  is  no  evidence  of  any  motive  for  the  act,  except  the  sudden 
provocation,  upon  which  the  defendant  relies,  then,  although  the  criminal 
'  nature  of  the  act  depends  upon  the  7nalice  of  the  agent  (that  is,  upon  malice 

in  its  legal  sense,  as  evidenced  by  the  facts  themselves),  yet  malice,  in  this 
sense,  is  a  necessary  legal  result  and  inference  from  the  facts  as  found  by 
the  jury. 

The  legal  distinctions  which  range  themselves  under  this  head,  seem  to 

{(1)  Vide  swpra,  715. 

(e)  Fost.  315;  East's  P.  C.  232,  It  seems  that  the  guilt  of  the  offender  is  extenuated  where  the  act 
being  done  under  the  influence  of  passion  from  sudden  provocation,  or  of  fear,  or  of  alarm,  whicli  for  tlie 
time  suspends  or  weakens  the  ordinary  powers  of  judgment  and  self-control,  is  attributable  to  transport  of 
passion  or  defect  of  judgmeiU  so  occasioned,  and  not  to  a  deliberate  intention  to  kill  or  do  great  bodily  harm. 
See  4tl)  Report  of  Crim.  LawCommiss. 

(/)  Fost.  293.  Mason's  Case,  ibid.  132;  East's  P.  C.  239;  1  Hale,  451;  1  Haw.  c.  31,  s.  24.  In  Mason's 
Case,  the  deceased  and  prisoner  first  played  at  cudgels,  then  fought  in  good  earnest;  being  parted,  the  pri- 
soner left  the  room  in  anger,  ;and  repeatedly  threatened  to  fetch  something  in  order  to  stick  his  brother.  In 
half  an  hour  the  prisoner  returned:  the  deceased  offered  to  play  at  cudgels,  to  which  the  prisoner  assented, 
but  dropped  his  cudgel  as  the  deceased  approached;  the  deceased  then  struck  the  prisoner  two  blows  on  the 
shoulder;  the  prisoner  immediately  put  his  right  hand  into  his  bosom,  drew  out  the  blade  of  a  tuck  sword, 
and  immediately  stabbed  the  deceased  and  killed  him.  The  judges  held  that  the  killing  was  wilful  murder; 
the  prisoner  returned  with  a  deliberate  intention  to  take  a  deadly  revenge  for  what  had  passed,  and  there- 
fore  neither  the  circumstance  of  the  previous  blows,  nor  of  the  quarrel,  made  any  difference;  the  blows  were 
plainly  a  provocation  sought  on  his  part,  that  he  might  execute  the  wicked  purpose  of  his  heart  with  some 
colour  of  excuse. 

(g-)  Mason's  Case,  see  the  last  note, 

(1)  [Mitchell  V.  The  Stale,  5  Yerger,  340.  Passion  arising  from  provocation  is  evidence  of  the  absence  of 
malice,  and  reduces  homicide  to  manslaughter,  but  passion  without  provocation,  or  provocation  without  pas- 
sion, is  not  sufficient;  and  where  there  are  both  provocation  and  passion,  the  provocation  must  be  sufficient. 
Pennsylvania  v,  Be/Z,  Addison,  162.  Same  v.  Honeyman,  ibid.  149.  Drunkenness  does  not  incapacitate 
a  man  from  forming  a  premeditated  design  to  murder;  but  as  drunkenness  clouds  the  understanding  and 
excites  passion,  it  may  be  evidence  of  passion  only,  and  of  want  of  malice  and  design.  Pennsylvania  v. 
Af'Fai^  Addison,  257. 

Where  it  appears,  from  the  whole  evidence,  that  the  crime  was,  at  the  moment,  deliberately  or  intentionally 
executed,  the  killing  is  murder.  Commonwealth  w .  Dougherty,  1  Browne's  Rep.  Appx.  221.  It  is  sufficient, 
if  the  circumstances  of  wilfulness  and  deliberation  are  proved,  though  they  arose  and  were  generated  at  this 
period  of  the  transaction.  Ihid.  Pennsylvania  v.  M^Fall,  ubi  sup.  See  also  United  States  v.  Cornell, 
Mason,  91. 

If  the  party  killing  had  time  to  think,  and  did  intend  to  kill  for  a  minute,  as  well  as  an  hour  or  a  day,  it 
is  wilful  and  premeditated  killing.  Commonwealth  v.  Smith,  and  Commonwealth  v.  O'Hara,  Wharton's 
Digest,  148.] 

(A)  (Provoking  language  does  not  justify  a  blow,  and  if  an  instrument  calculated  to  produce  death  bo 
used,  the  slayei  is  guilty  of  murder.     State  v.  Merrill,  2  Dev.  269.) 
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depend  principally,  if  not  entirely,  upon  the  question,  whether,  in  the  absence 
of  previous  malice,  the  act  of  the  defendant,  under  all  the  circumstances  of 
the  case,  can  be  attributed  to  the  general  infirmity  and  weakness  of  our 
nature,  or,  on  the  contrary,  the  facts  themselves  evince  a  wicked  and  vin- 
dictive disposition,  and  malignant  spirit, fatally  bent  upon  mischief  (A);  for,  as 
was  observed  by  Sir  Michael  Foster,  "It  is  io  hinnan  frailty,  ?LX\d  that  alone, 
that  the  law  indulgeth  in  every  case  of  felonious  homicide"  (/).  All  those 
facts,  therefore,  are  most  material  which  show  the  nature  and  extent  of  the 
provocation,  and  the  return  made  by  the  prisoner  as  compared  with  that 
provocation,  and  the  interval  which  has  occurred  between  the  provocation 
and  the  return  made.  It  is  the  culture  of  the  provocation,  and  not  the 
mere  effect  of  it  on  the  mind  of  the  prisoner,  which  the  law  regards;  and 
the  sufficiency  of  the  provocation  to  extenuate  the  prisoner's  guilt  is  a  ques- 
tion of  law  [j). 

If  one  kill  another  immediately  upon  a  ^r«fe««<i5'er?'o?/5  provocation  {k) 
likely  to  excite  great  passion,  the  offence  will  amount  to  no  more  than 
manslaughter,  although  the  defendant  used  a  deadly  weapon;  as,  where 
A.  detects  a  man  in  adultery  with  his  wife  (/),  and  in  the  first  transport  of 
passion  kills  him;  but  even  in  such  a  case,  if  he  killed  the  adulterer  deli- 
berately upon  revenge,  after  the  fact  and  sufficient  cooling  time,  it  would 
have  been  murder.  So  a  severe  blow,  or  wound,  occasioning  considerable 
pain  and  effusion  of  blood,  has  been  held  to  be  a  sufficient  provocation  to 
extenuate  an  immediate  act  of  killing,  although  by  means  of  a  deadly  wea- 
pon, into  manslaughter  (m). 

*In  cases  of  slight  and  inferior  provocation,  much  depends  upon  the  *723 
nature  of  the  return  made,  and  the  instrument  used.  VVhere  a  boy  had 
been  assaulted,  and  his  father  ran  three-quarters  of  a  mile,  and  beat  and 
killed  the  assailant,  it  was  held  to  be  but  manslaughter;  but  this  was  so 
held  {n)  because  he  struck  with  a  wand  or  small  cudgel,  and  not  with  a 
deadly  weapon. 

No  trespass  to  land  or  goods  (1),  or  words  of  reproach,  or  provoking  or 
insulting  actions  or  gestures,  short  of  an  assault  (o),  are  sufficient  to  free  an 
homicide  from  the  guilt  of  murder;  and  this  rule  governs  all  cases  where 
the  prisoner  uses  a  deadly  weapon,  or  otherwise  manifests  an  intention  to 
kill  or  to  do  some  great  bodily  harm  [p).  But  if  on  such  a  provocation  by 
words  or  gestures,  the  prisoner  strike  with  a  stick,  or  other  weapon  not 

(h)  See  Fost.  Disc.  2,  c.  5.  (0  Fost.293. 

{j)  See  Post.  Disc.  2,  c.  5.  Yet  it  is  clearly  a  question  of  fiict  whether  the  killings  be  attributable  to  heat 
of  blood  occasioned  by  the  provocation.  The  provocation  must  be  such  as  the  law  recog^nizes,  and  not  such 
a  slight  one  that  the  return  made  is  so  excessive  and  disproportionate  to  the  cause  that  the  killing'  canot  be 
attributed  to  mere  heat  of  blood;  where,  however,  such  excess  and  disproportion  do  not  exist,  then  whether 
heat  of  blood  was  excited,  and  whelher  the  act  was  attributable  to  heat  of  blood  so  excited,  seem  to  be  mere 
questions  of  fact.     See  4th  Report  of  the  Crim.  Law  Commiss. 

(A;)  See  TooZey's  Case,  2  Ld.  Ray.  1296;  1  East's  P.  C,  325;  Fost.  291;  1  Hale's  P.  C.  473;  1  Haw.  P  C  c  31  s 
34;  1  East's  P.  C.  236.  '      ' 

(Z)l  Hale  486.     IVent.lSS.     Sir  T.  Raym.  212. 

(m)  Sledmun's  Case,  Fost.  2ii2;  where  a  woman  struck  a  soldier  in  the  face  with  an  iron  patten,  which 
drew  a  great  deal  of  blood,  upon  which  he  struck  her  on  the  breast  with  the  pummel  of  his  sword,  and 
afterwards  pursued  her  and  stabbed  her  in  the  back,  and  it  was  held  to  be  but  manslaughter.  But  Lord 
Holt  said,  tiiat  a  single  box  on  the  ear  would  not  have  been  a  sufficient  provocation  to  kill  in  this  manner, 
after  he  had  given  her  a  blow  in  return  for  the  box  on  the  ear.  Mr.  J.  Foster  observes  upon  this  case,  that 
the  smart  of  the  man's  wound,  and  the  effusion  of  blood,  might  possibly  keep  his  indignation  boiling  to  the 
moment  of  the  fact. 

(n)  Fost.  294.  (o)  Brain's  Case,  Hale,  435.    Cro.  Eliz.  778;  Kel.  131. 

(p)  Fost.  290,  112;  2  Hale,  456. 

(1)  [No  man  has  a  right  to  defend  his  properU'  (except  his  dwelling-honsc)  against  a  mere  trespasser,  by 
making  use  of  a  deadly  weapon.  The  State  v.  Zellers,  2  Halsted's  Rep.  220.  Commonwealth  v.  Drew  tf-  al. 
4  Mass.  Rep.  391.] 
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likely  to  kill,  and  unluckily,  and  against  the  intention  of  the  party,  death 
ensue,  it  will  be  but  manslanghter  [q)  (1). 

Where  .^.  foutid  B.  trespassing  on  his  land,  and  in  the  first  transport  of 
his  passion  beat  and  unluckily  killed  him,  it  was  held  to  be  manslaughter 
{r)\  but  it  would  have  been  otherwise  if  he  had  betrayed  malice  by  the 
instrument  used,  as  if  he  had  beaten  the  deceased  with  a  hedge-stake  [s). 
In  Holloway''s  Case{t),  where  a  servant  caught  a  boy  in  his  master's 
grounds  siealing  wood,  and  lied  him  to  a  horse's  tail,  by  means  of  which 
he  was  killed,  it  was  held  to  be  murder.  In  all  cases  of  slight  provocation 
the  general  rule  is,  that  if  it  can  be  collected  from  the  weapon  made  use  of, 
or  from  any  other  circumstance,  that  the  party  intended  to  kill,  it  will  be 
mnrder  (u). 
Conflict.  Although  it  be  a  general  rule  that  no  words  of  reproach,  or  provoking 
*724  *words  or  gestures,  will  reduce  the  offence  from  miu'der  to  manslaughter, 
yet  if  upon  a  sxidden  quarrel,  and  not  upon  preconceived  malice  (v),  par- 
ties fight  in  the  heat  of  blood  upon  equal  terms,  and  no  undue  advantage 
be  taken  by  tlie  party  who  kills  the  other,  the  offence  will  be  manslaugh- 
ter; and  it  matters  not  who  gave  the  first  blow  {x).  But  if  B.  draw  his 
sword  and  make  a  pass  at  Ji.,  whose  sword  is  undrawn,  and  then  a  contest 
ensue,  in  which  j1.  is  killed,  it  will  be  murder  in  B.,  for  he  sought  the  blood 
of  A.;  but  if  B.  had  first  drawn,  and  waited  till  Ji.  had  drawn,  it  would 
have  been  manslaughter  [y).  So  where  A.  threw  a  bottle  with  great  force 
at  the  head  of  B.  and  immediately  drew  his  sword,  and  B.  returned,  the 
bottle  at  the  head  of  A.  and  wounded  hiiTi,  and  then  A  stabbed  B.,  it  was 
held  to  be  murder:  for  ,d.  in  throwing  the  bottle  manifested  an  intention  to 
do  some  great  mischief,  and  his  drawing  immediately  showed  that  he  in- 
tended to  follow  it  up  (r).  .  The  plea  of  provocation  is  in  no  case  available 
where  the  offender  either  seeks  the  provocation  as  a  pretext  for  killing  or 

{q)  Fost.  290.  In  Brain's  Case,  1  Hale,  455,  it  is  staled  that  Watts  came  alongf  by  the  shop  of  Brain,  and 
dislorled  his  naouth,  and  smiled  at  him.  Brain  l\ilied  him;  and  liehl  to  be  murder.  But  note,  it  does  not 
appear  how  he  killed  him.     See  Lord  Morley's  Case,  1  Hale,  455;  Kci.  55. 

(r)  1  Hale,  473. 

(s)  Fost. 291;  Ibid.  94.  Even  if  a  deadly  weapon  be  used,  but  not  in  such  a  way  as  to  show  malice,  it 
will  be  but  manslaughter.     li.  v.  Rowland  Phillips,  Cowp.  830. 

(0  Pal.  548. 

(«)  Fosl.  291.  See  the  case  of  Tranter  v.  Reason,  Fost.  293,  and  Str,  499;  where  the  case  seems  to  have 
been  erroneously  reported,  and  where  it  is  represented  that  Mr.  Lntterel  having  struck  a  sheriff's  officer  a 
slight  blow  with  a  cane,  the  officer  and  his  companion  fell  upon  him,  stabbed  him  in  nine  places,  and  shot 
him  whilst  he  lay  on  the  ground  entreating  for  mercy;  and  Mr.  J.  Foster  intimates  his  opinion  in  very 
strong  terms,  that  the  circumstances  constitute  wilful  murder;  but  it  appears  Ihitt  the  facts  were  misre- 
ported.  See  also  the  case  of  Willoughby  S^  another.  East's  P.  C.  228,  Bodmin  Summ.  Ass.  1791.  Two 
soldiers  were  refused  liqur)r  by  u  publican  at  eleven  o'clock  at  nighl;  an  hour  and  a  half  afterwards,  when 
the  door  was  opened  to  let  out  some  company,  one  of  them  rushed  in,  and  renewed  his  demand  for  beer, 
which  was  again  refused,  and  on  his  refusing  to  depart,  and  offering  to  lay  hold  of  the  landlord,  the  latter 
at  the  same  instant  collared  him,  the  one  pushing  and  the  other  pulling,  towards  the  outer  door,  where,  when 
llie  landlord  came,  he  received  a  violent  blow  on  the  head  with  some  sharp  instrument  from  the  other  soldier, 
which  occasiimed  his  death.  Buller,  J.  held  it  to  be  murder  in  both,  notwilhstanding  the  previous  struggle; 
for  the  landlord  did  no  more  in  attempting  to  put  the  soldier  out  at  that  time  of  night  and  after  the  wartimg 
he  had  given,  than  he  lawfully  might,  which  was  no  provocation  for  (he  cruel  revenge  taken,  more  especially 
as  there  was  reasonable  evidence  that  the  prisoners  came  the  second  time  with  a  deliberate  intention  to  use 
personal  violence.     And  see  Mason's  Case,  supra,  721  (/). 

(»)  Supra,  721.  (a;)  1  Hale,  456. 

(y)  Fost.  2!)5;  1  Hn w.  c.  31 ,  s.  27. 

(z)  Mawgridge's  Case,  Kcl.  128,  9;  Fost.  295,  6.     Oneby's  Case,  2  Ld.  Raym.  1485;  2  Str.  771. 

(1)  [The  general  rule  is,  that  words  are  not,  but  that  tilows  arc,  a  sufficient  provocation  to  make  a  homicide 
manslaushtcr.  Tfie  Slate  v.  Tackell,  1  Hawks,  210.  But  it  exists  in  the  very  nature  of  slavery,  that  the 
reliition  bctvv(en  a  white  man  and  a  slave  is  different  from  that  between  free  persons;  and  therefore  many  acts 
will  exteuniitc  the  homicide  of  a  slave,  which  would  not  constitute  a  legal  provocation,  if  done  by  a  white 
person.  Ibid.  And  a  person  charged  with  the  nmrdcr  of  a  slave,  may  give  in  evidence  that  the  deceased 
was  turbulent,  and  that  he  was  insolent  and  impudent  to  white  persons  in  general.     Ibid.] 
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doing  great  hodily  harm,  or  endeavours  to  kill  or  do  great  bodily  harm  be- 
fore provocation  given  («). 

In  every  case  of  homicide  upon  provocation,  if  there  be  time  for  passion 
to  subside,  and  reason  to  interpose,  such  homicide  will  amount  to  murder 
(b).  Where,  Iiowever,  an  interval  has  occurred  between  the  quarrel  and 
the  combat,  and  there  be  a  doubt  whether  the  parlies  when  they  fought 
were  still  in  heat  of  blood,  it  seems  to  be  a  question  of  fact  rather  than  of 
law,  whether  they  acted  coolly  and  deliberately,  or  under  the  influence  of 
passion.  It  seems,  in  all  cases  of  a  defence  of  this  nature,  to  be  a  question 
of  fact,  whether  the  prisoner  yielded  to  sudden  infirmity  of  temper  occa- 
sioned by  a  provocation  recognized  by  law,  or  by  a  malicious  and  delibe- 
rate artifice  sought  the  provocation  for  the  purpose  of  wounding  or  destroy- 
ing (c).  If  a  man  encourage  another  to  destroy  himself,  and  is  present 
whilst  he  does  so,  he  is  guilty  of  murder  as  a  principal  (d). 

Upon  a  prosecution  for  a  murder  committed  abroad  by  one  subject  upon 
another,  under  9  Geo.  4,  c.  31,  s.  7,  the  jury  ought  to  be  satisfied  that  tlie 
prisoner  was  a  Brilish-born  subject;  but  the  declaration  of  the  prisoner  as 
to  his  place  of  birth  unexplained  is,  as  against  himself,  evidence  to  go  to 
the  jury  (e).  Where  the  body  of  tiie  infant  was  found  in  a  bed  amongst 
the  feathers,  but  there  was  also  proof  of  the  mother  having  sent  for  a  sur- 
geonand  provided  clothes,  held  that  it  negatived  the  ciiarge  of  conceal- 
ment (/). 

If  t/2.  require  B.  to  procure  some  one  to  murder  C,  and  B.  procure  D.  to  Aceesso- 
do  it,  t^.  is  an  accessory  before  the  fact  to  I).  (^).     So  it  is  a  general  rule,  ""iss,  ^c. 
that  if  t^.  command  B.  to  do  an  unlawful  act,  he  is  accessory  to  all  that 
ensues  upon  the  execution  of  that  act  (1).  If  he  command  5.  to  beat  C.  and 
B.  kills  CfA.  is  accessory  to  the  murder,  for  hisconimand  naturally  tended 
to  endanger  the  life  of  C.  (A).     Soif./^.  command  B.  to  do  an  unlawful  act, 
*and  B.  executes  the  act  in  substance,  although  he  deviates  in  particular     *725 
circumstances,  e^.  is  accessory  to  theofience;  as  for  instance,  if  c/?.  command 
B.  to  poison  C,  and  he  stab  or  shoot  him  (/).     It  is  otherwise  where  B. 
departs  from  the  command  in  substance;  as  where  tM.  directs  B.  to  beat  C. 
with  a  small  stick,  and  he  beat  him  with  a  bludgeon,  or  woimd  him  with 
a  sword  {k)\  for  there  was  no  command  to  do  anything  which  would  pro- 
bably occasion  death. 

NEGLIGENCE  (/). 

Negligence  may   be   considered,  1st,  generally  as  a  test  of  civil  or  General 
criminal  liability.     A  gross  and  vicious  disregard  of  the  interests  of  others  principle. 

(a)  See  4th  Report  of  tlie  Crim.  Law  Commiss.  p.  39. 

(/j)  Fost.  296,  and  supra,  721. 

(c)  As  where  A.  bade  B.  take  a  pin  out  of  his  sleeve,  with  intent  to  take  occasion  to  strike  or  wound  (1 
Hale,  457),  or  A.  with  the  like  intent  offers  B.  a  pint  of  ale  to  strike  him.  1  Haw.  c.  31,  s.  24.  Mason's 
Case,  supra,  731. 

(rf)  R.  V.  Dyson,  Ru«s.  &  Ry.  C.  C.  L.  523.  (e)  R.  v.  Helsham,^  4  C.  &  P.  394. 

( f)  R.  V.  Hi!rhley,2  4  C.  &  P.  366.  (g)  Fost.  126. 

(h)  2  Haw.  P.  C.  c.  2!),  s.  18;  4  Bl.  Corn.  37;  1  Hale,  435.  So  if  A.  direct  B.  to  rob  C,  and  B.  kills  C.  in 
the  attempt;  for  the  death  is  the  immediate  effect  of  an  act  done  in  the  e.\ecution  of  a  felonious  command. 
2  Haw.  c.29,s.  18. 

(i)  2  Haw.c.  29,  s.  20;  4  Bl.  Com.  37.  (k)  1  Hale,  436. 

(/)  As  to  the  cases  in  which  ncgliecnce  in  the  performance  of  a  contract  may  be  set  np  as  a  defence  to 
an  action  for  remuneration  for  services  performed,  vide  supra,  105,  and  infra,  tit.  Work  and  Labour. 

(1)  [If  one  commit  suicide  in  consequence  of  the  counsel  and  persuasion  of  another,  the  latter  is  guilty  of 
murder,  even  though  the  felo  de  se  were  under  sentence  of  death.  Commonwealth  v.  Bowen,  13  Mass.  Rep. 
356.] 
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is  not  distinguishable  either  in  point  of  moral  guilt,  or  evil  results,  from  a 
malicious  intention  to  injure;  and  therefore,  where  a  man  so  uses  even  that 
which  is  iiis  own  carelessly  and  negligently,  and  without  a  reasonable 
degree  of  care  and  caution  not  to  injure  others,  where  injury  is  likely  to 
ensue,  he  is  usually  not  only  civilly  but  even  criminally  responsible  for  the 
consequences  (m).  It  may  be  regarded  as  an  important  and  fundamental 
principle  of  adjudication  in  cases  where  a  loss  occasioned  by  spoliation  or 
fraud  must  fall  on  one  or  other  of  two  innocent  persons,  that  he  through 
whose  negligence  or  want  of  caution  the  injury  has  been  effected  should 
bear  the  loss  («). 

In  the  next  place,  negligence  may  be  regarded  as  a  species  of  fraud,  being 

a  breach  of  some  undertaking,  either  express  or  implied.     In  this  point  of 

view  its  effect  will  at  present  be  considered. 

Particulars      Where  the  plaintiff  complains  of  an  injury  resulting  from  the  negligence 

of  proof.     Qr  unskilful  conduct  of  the  defendant,  in  the  performance  of  some  work  or 

duty  undertaken  by  the  latter,  he  must,  whether  the  action  be  framed  in 

contract  or  in  tot^t,  prove,  1st,  The  contract  or  undertaking  on  the  ground 

of  which  the  defendant  acted  (o).     2dly,  The  negligence  of  the  defendant. 

3dly,  The  loss  which  has  resulted  from  it,  according  to  the  allegations  in  the 

declaration  (p);  or  so  much  of  these  essentials  as  is  put  in  issue  by  the  new 

rules  {g);  the  degree  of  negligence  which  is  essential  to  the  action  varies 

much  in  reference  to  circumstances.     According  to  the  soundest  principles 

of  morality,  the  very  foundation  of  the  law  itself  (r),  "whoever  undertakes 

*726     ^another  man's  business,  makes  it  his  own,  that  is,  promises  to  employ  upon 

Where  the  it  the  same  care,  attention  and  diligence,  that  he  would  do  if  it  were  actually 

defendant   j-^jg  q^^jj.  fgj.  |^g  knows  that  the  busiiiess  was  committed  to  him  with  that 

acted  witii-  .    ^.  i       -.t  .1  ^  ■     ■,,    n^,  ■         ... 

out  reward,  expectation,  and  with  no  more  than  this."  This  principle  seems  to  govern 
all  cases  where  one  man  ^cisgratuilously  for  another,  whether  the  business 
in  which  he  acts  does  or  does  not  import  particular  skill  and  knowledge. 
If  the  party  act  gratidtoushj,  and  in  a  situation  which  does  not  import 
particular  skill  and  experience,  and  act  bond  fide  to  the  best  of  his  ability, 
and  with  as  much  discretion  as  he  would  exercise  in  his  own  affairs,  he  is 
not  liable  to  an  action  for  any  loss  which  ensues  [s). 

Thus,  where  a  merchant  voluntarily,  and  without  reward,  undertook  to 
enter  a  parcel  of  goods  at  the  custom-honse,  for  the  plaintiff,  together  with 
a  parcel  of  his  own,  and  made  the  entry  under  a  wrong  denomination,  in 
consequence  of  which  the  goods  were  seized,  it  was  held,  that  having  acted 

(m)  See  tit.  Murder.— Nuisance.  The  maxim  of  the  English  as  well  as  of  the  civil  law  is,  sic  vtere  tuo 
ut  alienum  von  hedas. 

(n)  If  a  banker  pay  the  money  of  a  customer  on  a  forged  order,  the  banker  and  not  the  customer,  who 
gave  no  authority,  must  bear  the  loss.  Hall  v.  Fuller,^  5  B.  &  C.  750.  And  see  Smith  v.  Mason  2  G  Taunt. 
76.  But  wliere  the  customer  draws  a  draft  so  negligently  that  a  stranger  easily  alters  the  sum  to  a  larger 
one,  the  loss  must  fall  upon  the  customer.  Young  v.  Giote,^  4  Bing.  253.  The  same  principle  applies  where 
a  negotiable  security  is  taken  without  sufficient  caution.  See  Snow  v.  Peacock,'*  3  JBing.  108.  Supra,  tit. 
Bill  of  Exchange;  infra,  tit.  Trover. 

(0)  Supra,  p.  57,  28-2.  As  to  parties  to  the  action,  vide  supra,  284,  297.  Variance  from  allegations,  supra, 
297,  <^  sffj.     And  Hill  v.  Tucker,  1  Taunt.  7,  and  tit.  Parties. 

(p)  As  to  variance,  vide  supra,  58,  284,  299;  and  Vol.  I.  tit.  Vauiance.  In  an  action  by  an  infant  against 
a  surgeon  for  mal-trcatment;  the  allegation  that  the  plaintiff  employed  him  is  not  material,  the  declaration 
being  framed  as  on  a  branch  of  duty.     Gladwell  v.  Steggall,^  5  Bing.  N.  C.  733;  8  Sc.  60. 

(q)  Supra,  tit.  Case.     Infra,  tit.  Nuisance.    And  see  the  new  rules,  infra,  tit.  Rules. 

(r)  Paley's  Moral  Philosophy,  144. 

(s)  Sec  1  H.  B.  162.  Ld.  Loughborough  says,  "I  agree  with  Sir  W.  Jones,  that  where  a  bailee  under- 
takes to  perform  a  gratuitous  act,  from  which  tiic  bailor  alone  is  to  receive  benefit,  there  the  bailee  is  liable 
only  for  gross  negligence;  but  if  a  man  gratuitously  undertakes  to  do  a  thing  to  the  best  of  his  skill 
where  his  situation  or  profession  is  such  as  to  imply  skill,  an  omission  of  that  skill  is  imputable  to  him  as 
gross  negligence." 

'Eng.  Com.  Law  Reps.  xii.  366.    ^Id.  i.  312.    s/tZ.  xiii.  420.    *Id.  xiii.  25.    '^Id.  xx.w.  292. 
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bond  fide,  and  to  the  best  of  his  knowledge,  he  was  not  Hable  (/).  But  it 
seems  that  in  such  a  case,  if  a  ship-broker,  or  a  clerk  in  a  custom-house, 
had  undertaken  to  enter  the  goods,  although  gratuitously,  such  a  mistake 
in  making  the  entry  would  have  amounted  to  gross  negligence,  since  his 
situation  and  employment  would  then  have  necessarily  implied  a  competent 
degree  of  knowledge  in  making  such  entries  {u). 

Although  in  each  of  the  preceding  cases  the  agent  acted  gratuitously,  in 
the  former  he  was  not  liable,  because  he  acted  to  the  best  of  his  ability, 
which  was  all  that  he  engaged  to  do;  in  the  latter,  he  impliedly  undertook 
to  exert  a  degree  of  skill  and  knowledge,  which  he  failed  to  do. 

Most  then  of  the  cases  of  this  nature,  if  not  all,  resolve  themselves  into  a 
question  of  understanding  and  compact.  Lord  Holt,  in  the  case  of  Cogg» 
V.  Bernard  (.r),  held,  tliat  the  mandatory  was  liable,  because  in  such  a  case 
*a  neglect  is  a  deceit  to  the  bailor:  for  when  he  trusts  the  bailee  upon  his  *727 
undertaking  to  be  careful,  he  has  put  a  fraud  upon  the  plaintiff  by  being 
negligent,  his  pretence  of  care  being  the  persuasion  that  induced  the  plain- 
tiff to  trust  him;  and  a  breach  of  trust  undertaken  voluntarily  will  be  a  good 
ground  of  action. 

Where  a  party  receives  a  reward  for  the  performance  of  certain  acts,  he  Where  the 
is  by  law  answerable  for  any  degree  of  neglect  on  his  part;  the  payment '^^^•i<^=int 
of  the  money  may  be  considered  as  an  insurance  for  the  due  performing  ^p''^l-||'^°j.g^ 
of  what  he  has  undertaken  (y).  ward. 

And  it  seems,  that  in  general  where  a  person  professes  himself  to  be  of  a 
certain  business,  trade  or  profession,  and  undertakes  to  perform  an  act 
which  relates  to  his  particular  employment,  an  action  lies  for  any  injury 

(0  SUdls  V.  Blackburn,  1  H.  B.  158.     [See  6  Mass.  Rep,  258.] 

(«)  See  Ld.  Loughborough's  observations,  1  H.  B.  162.  If  a  man  applies  to  a  surgeon  to  attend  him  in  a 
disorder  for  a  reward,  and  the  surgeon  treats  him  improperly,  there  Is  gross  negligence,  and  the  surgeon  is 
liable  to  an  action;  the  surgeon  would  also  be  liable  for  such  negligence,  if  he  undertook,  gratis,  to  attend  a 
sick  person,  because  his  situation  implies  skill  in  surgery;  but  if  the  patient  applies  to  a  man  of  a  different 
employment  or  occupation,  for  his  gratuitous  assistance,  who  either  does  not  exert  all  his  skill,  or  adminis- 
ters improper  medicines,  to  the  best  of  his  ability,  such  person  is  not  liable. 

(x)  2  Lord  Ray.  809.  Where  a  law  agent  in  Scotland  was  employed  to  place  out  mjoney  on  heritable 
security,  and  in  preparing  the  heritable  bond  he  drew  it  up  as  a  public  holding  (as  under  the  superior  lord), 
although  the  precept  of  sasine  made  no  reference  to  any  particular  manner,  yet  held,  that  as  it  must  be 
necessarily  referred  to  the  manner  of  holding  specified  in  the  deed,  and  no  confirmation  by  the  lord  had 
been  obtained,  the  bond  was,  as  against  subsequent  incumbrancers,  a  mere  nullity,  and  the  omission  such 
gross  negligence  or  ignorance  that  the  agent  was  bound  to  make  good  the  loss  sustained  by  his  employer, 
Stevenson  v.  Rowand,  2  Dow  &  C.  104. 

Where  the  respondents,  a  mercantile  house,  received  a  commission  from  a  parly  for  whom  they  had  before 
purchased  stock,  to  sell  it  out  when  it  reached  to  or  above  a  certain  price;  held,  that  from  such  time  they 
made  the  stock  their  own,  and  were  liable  to  account  to  their  employer  for  the  price,  with  interest,  allowing 
the  dividends  he  had  afterwards  received  in  ignorance  of  the  stock  having  ever  reached  the  price  stated. 
Bertram  v.  Godfrey,  1  Knapp,  381. 

In  an  action  by  the  shippers  for  loss  of  goods,  against  the  owners,  it  is  no  defence  that  the  owners  char- 
tered the  ship  to  the  master  by  an  instrument  which  in  substance  amounted  to  nothing  more  than  the  appoint, 
ment  of  a  master,  upon  an  undertaking  by  him  that  the  ship  should  earn  a  certain  sum,  and  all  beyond 
should  be  for  his  own  benefit,  but  all  loss  to  be  made  good  by  him;  and  the  plaintiffs  are  not  prevented  by  a 
knowledge  of  tliat  instrument  from  recovering.     Colvin  v.  Newberry,^  8  B.  &,  C.  166;  and  2  M.  &  Ry.  47. 

The  law  implies  a  duty  in  the  owner  of  a  ship,  whether  a  general  one  or  hired  for  the  special  purpose  of 
the  voyage,  to  proceed  without  unnecessary  deviation  in  the  usual  and  customary  course;  where  there  had 
been  a  deviation  without  any  justifiable  cause,  during  which  the  cargo  (of  lime),  in  consequence  of  tempes- 
tuous weather,  became  heated  and  took  fire,  and  the  cargo  and  vessel  entirely  lost;  held  that  the  owner  was 
liable,  and  that  the  wrongful  act  of  the  master  was  a  sufficiently  proximate  cause  of  the  loss.  Davis  v.  Garrett,^ 
6  Bing.  716. 

(y)  See  the  observations  of  Wilson,  J.  in  Shiells  v.  Blackburn,  1  H.  B.  161.  He  adds,  that  where  the 
undertaking  is  gratuitous,  and  the  party  has  acted  bona  fide,  it  is  not  consistent  either  with  the  spirit  or 
policy  of  the  law  to  render  him  liable  in  an  action. 
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VOL.  II.  95 


727  NEGLIGENCE. 


resulting  either  from  luant  of  skill  {z)  in  his  business  or  profession,  or  from 
neghgence  or  carelessness  in  his  conduct  {a). 

In  some  instances,  as  in  the  cases  of  carriers  [h)  and  innkeepers  (c),  the 
undertaking  results  as  a  legal  obligation  incident  to  the  character  in  which 
the  defendant  undertakes  to  act;  and  it  is  consequently  sufficient  to  show 
that  the  plaintiff  dealt  with  him  in  that  character,  without  proof  of  any 
special  undertaking  or  agreement. 
Proof  of        2dly.  The  question  of  negligence  is  usually  one  of  fact  for  the  jury.  The 
negligence.  q^^ggjJQ,^  ^^^^  j^g  either  one  of  law,  where  the  case  falls  within  any  general 
and  settled  rule  or  principle;  or  of  fact,  where  no  such  rule  or  principle  is 
applicable  to  the  particular  circumstances,  and  where  therefore  the  conclu- 
sion of  negligence  in  fact  must  be  found,  or  excluded  by  the  jury  {d). 
*72S         *In  an  action  against  a  coach-owner  for  negligence,  proof  that  the  coach 
broke  down,  and  that  the  plaintiff  was  greatly  bruised,  is  prima  facie 
evidence  that  the  injury  arose  from  the  unskilfulness  of  the  driver,  or  the 
insufficiency  of  the  coach  (e). 
Damage.        3dly.  As  to  the  proof  of  the  damage  resulting  to  the  plaintiff,  see  the 
titles  Assumpsit,  &c.  (/). 

(z)  See  Shidls  v.  Blackburn,  1  H.  B.  158.  Moore,  v.  Morgue,  Cowp.  480.  Puff.  lib.  5,  c.  4,  s.  3.  As  to 
actions  against  attornies,  vide  supra,  112.  See  also  tit.  Carriers;  and  B.  N.  P.  73,  where  the  general  rule  is 
laid  down,  that  in  all  cases  where  a  damage  accrues  to  another  by  the  negligence,  ignorance,  or  misbe- 
haviour  of  a  person  in  the  duty  of  his  trade  or  calling,  an  action  on  the  case  will  lie;  as,  if  a  farrier  kill  my 
horse  by  bad  medicines,  or  refuse  to  shoe  (qucere),  or  prick  him  in  the  shoeing. 

(a)  Seare  v.  Prentice,  8  East,  348;  where  it  was  iield,  that  case  would  lie  against  a  surgeon  for  want  of 
skill,  as  well  as  for  negligence.  (/>)  Supra,  282. 

(c)  It  has  been  held,  that,  though  an  innkeeper  refuse  to  take  charge  of  goods  till  a  future  day,  because  his 
house  is  full  of  parcels,  yet  that  he  is  still  liable  for  the  loss  if  the  goods  be  stolen  during  the  time  while  the 
plaintiff  stops  as  a  guest.  Bennet  v.  Mellor,  5  T.  R.  273.  [See  Clute  v.  Wiggins,  14  Johns.  175.  Sereider 
V,  Geiss,  1  Yeates,  34.     Quinlon  v.  Courtney,  1  Hayw.  40.] 

(d)  See  the  case  of  Moore  v.  Morgue,  Cowp.  479,  where,  in  an  action  by  a  merchant  against  his  agent,  for 
negligence  in  not  insuring  goods.  Lord  Mansfield  directed  the  jury  generally,  that  if  they  thought  there  was 
gross  negligence,  or  that  the  defendant  had  acted  mala  fide,  they  should  find  for  the  plaintiff;  if,  on  the  con- 
trary,  they  were  of  opinion  that  he  had  acted  bona  fide,  and  to  the  best  of  his  judgment,  then  they  should 
find  for  the  defendant.  And  see  Reece  v.  Righy,^  4  B.  &  A.  202;  where  it  was  left  by  Abbott,  L.  C.  J.  as  a 
question  of  fact  for  the  jury,  whether  the  defendant,  an  attorney,  had  used  reasonable  care  in  the  conduct  of 
a  cause.  In  the  case  of  Russell  v.  Hankey,  which  was  an  action  against  a  banker,  the  defendant  having 
received  bills  from  correspondents  in  the  country,  to  whom  they  had  been  indorsed,  had  given  them  up  to 
the  acceptor,  on  receiving  cheques  for  the  amount,  and  Lord  Kenyon  nonsuited  the  plaintiff.  The  Court 
afterwards  refused  a  rule  nisi  to  set  aside  the  nonsuit.  See  further  as  to  proof  of  the  defendant's  breach  of 
undertaking,  supra,  101.  And  see  3  Taunt.  117.  A  broker  is  employed  to  insure  goods  from  Gibraltar  to 
Dublin,  the  principal  stating,  that  he  would  take  the  risk  from  Malaga  to  Gibraltar  Bay;  the  broker  is  guilty 
of  gross  negligence  in  insuring  at  and  from  Gibraltar.  He  should  have  slated  that  the  goods  were  loaded  at 
Malaga,  and  have  effected  the  insurance  at  and  from  Gibraltar  Bay.  Park  v.  Hammond,'^  2  Marsh.  180.  If 
mice  eat  the  cargo,  and  thereby  occasion  no  small  damage  to  the  merchant,  the  master  must  make  good  the 
loss,  because  he  is  guilty  of  a  fault;  yet  if  he  had  cats  on  board  his  ship  he  shall  be  excused.  Roccus.  s.  58. 
Abbott  on  Shipping,  241.  Where  the  master  filled  the  boiler  of  a  steam-engine  at  night,  in  winter,  with 
water,  and  a  frost  ensuing,  the  water  was  frozen  and  a  pipe  burst,  and  water  in  consequence  escaped  into  the 
hold  and  did  damage  there;  it  was  held  that  the  jury  were  warranted  in  finding  that  the  loss  was  occa- 
sioned by  the  defendant's  negligence,  and  not  by  the  act  of  God.     Siordet  v.  Hall,'^  4  Bing.  107. 

(e)  Christie  v.  Griggs,  2  Camp.  79.  Curtis  v.  Drinkwater,*  2  B.  &  Ad.  169.  If  the  coach  be  insufl5cient 
the  owner  is  liable  although  the  defect  be  out  of  sight,  and  not  apparent  on  an  ordinary  examination.  Sharp 
V.  Gray,^^  Bing.  457;  and  see  Israel  v.  Clarke,  4  Esp.C.  259.  Aston  v.  Heaven,  2  Esp.  C.  533.  Goodman 
V.  Taylor,^  5  C.  &  P.  410.     Supra,  tit.  Carriers. 

(/)  See  also,  tit.  Case,  Action  on.  Where  the  defendant,  a  postmaster,  agreed  to  deliver  letters  in  a  par- 
ticular  mode,  and  by  mistake  omitted  to  deliver  one  for  two  days,  which  contained  a  returned  bill,  but  the 
plamtiff  might  have  given  notice  of  dishonour  in  due  time  by  sending  a  special  messenger  for  the  purpose, 
thou2h  he  might  be  too  late  to  do  so  by  the  post,  it  was  held  that  he  was  not  liable  in  damages  to  the 
amount  of  the  bill.     Hordern  v.Dalton,''  1  C.  &  P.  ISl.  . 
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NOTICE  (^). 

The  laws  and  statutes  of  the  realm,  and  many  other  matters  of  universal  General 
interest,  are  presumed  to  be  known  to  all  (A).     In  matters  of  private  con-'""^'^^' 
cern  the  fact  of  notice,  or  knowledge  of  particular  facts,  is  often  an  essential 
and  important  circumstance  to  constitute  civil  or  even  criminal  {()  liability; 
and  this  is,  in  ordinary  cases,  matter  of  proof. 

It  is  a  rule  of  law  that  every  one  who  has  an  interest  in  land  shall  take 
notice,  at  his  peril,  of  acts  concerning  the  land  (J)  (A).  It  is  also  a  gene- 
ral rule  that  notice  is  unnecessary  where  the  fact  lies  equally  within  the 
knowledge  of  both  parties  (^). 

*Every  one  must  take  notice  at  his  own  peril  whether  his  act  be  legal.     *729 
If  t/i.  having  a  right  of  way  over  the  land  of  B.,  the  latter  stop  it  up  and 
let  the  land  to  C,  an  action  lies  against  the  latter  for  continuing  the  stop- 
page, though  he  had  no  notice  (/). 

It  is  uniformly  held,  in  the  case  of  executions,  that  an  act  done  after 
notice,  is  done  at  the  peril  of  the  actor  (m). 

The  want  of  notice  is  usually  sufficient  to  rebut  an  inference  of  acquies- 
cence or  of  a  waver  of  a  forfeiture;  and  therefore  where  the  receipt  of  rent 
is  relied  on  as  evidence  of  a  waver  of  a  forfeiture,  it  is  of  importance  to 
show  that  at  the  time  the  landlord  had  notice  of  the  forfeiture  (w).  Notice 
of  forfeiture  in  such  cases  is  a  material  and  issuable  fact  (o). 

If  several  be  bound  under  an  oligation  to  do  a  particular  act,  notice  to 
one  is  notice  to  all  (/;).  If  notice  be  given  to  the  principal,  notice  to  his 
agent  is  unnecessary,  for  it  is  the  business  of  the  principal  to  give  notice  to 
the  agent  (q).     But  it  seems  that  in  general,  where  it  is  necessary  to  prove 

(g)  In  what  case  a  notice  by  a  public  company  amounts  to  the  exercise  of  option  to  purchase,  see  R.  v. 
Hungerford  Market  Company,'^  4  6.  &  Ad.  327.  As  to  notice  of  the  appointment  as  constable  at  least,  see 
Fletcher  v.  Ingram^  5  Mod.  127.  As  to  notice  of  a  prior  deposit  of  title  deeds,  see  Plumb  v.  Fluitl,  2  Anst. 
432. 

(k)  Supra,  Vol.  I.  and  Index,  tit.  Notice.  Ignorance  of  the  law  excuses  no  man;  not  that  all  men  know 
the  law,  but  because  it  is  an  excuse  every  man  will  make,  and  no  man  can  tell  how  to  confute  him.     Selden. 

(i)  Notice  is  requisite  in  order  to  make  the  rescuer  of  a  felon  from  the  custody  of  a  private  person  guilty 
of  felony.     1  Hale,  P.  C.  606. 

(j)  5  Co.  113.  Com.  Dig.  Condition,  L.  9.  If  therefore  a  woman  lessor  marry,  the  lessee  ought  to  take 
notice,  and  pay  the  rent  to  the  husband;  and  if  he  pay  it  to  the  wife,  without  the  husband's  consent,  he  shall 
pay  it  again  to  the  husband.     Cro.  J.  617. 

(k)  Hardr.  42.  11  Mod.  48.  Chitty  on  Pleading,  321.  As  to  cases  where  an  averment  of  notice  is 
necessary,  see  Corn.  Dig.  tit.  Pleader,  C.  73.  Where  the  act  on  which  the  plaintiff's  demand  arises  is  secret, 
and  lies  within  his  own  knowledge,  an  action  cannot  be  maintained  without  notice  given.  Per  Holroyd,  J., 
Bickerton  v.  Burrell,  5  M.  &  S.  383.     Com.  Dig.  Pleader,  C.  73. 

(Z)  1  Roll.  R.  222;  Ray.  424.  And  see  Prince  v.  Allington,  Cro.  Eliz.  918.  So  a  sheriff  may  become  lia- 
ble for  the  tort  of  his  predecessor.  Ray.  424.  Or  a  gaoler  for  the  detention  of  prisoner  under  a  lawful 
writ,  but  in  a  place  to  which  the  writ  did  not  extend.     Lambert  v.  Bessey,  Ray.  421;  sed  vid.  infra,  74.5. 

(?n)  Per  Lord  Mansfield,  in  Moss  v.  Gallimore,  Doug.  269. 

(n)  See  tit.  Ejectment. 

(o)  2  Will.  Saund.  207,  c.    Pennant's  Case,  3  Rep.  646.    R.  v.  Harrison,  2  T.  R.  430. 

ip)  Mo.  555.  (9)  Mayheui  v.  Eames,^  3  B.  &  C.  601. 

(A)  (A  purchaser  has  not  by  law  constructive  notice  of  ail  matters  of  record,  but  only  of  such  as  the  title 
deeds  of  the  estate  refer  to  or  put  him  upon  inquiry  for.  Dexter  v.  Harris,  2  Mason's  C.  C.  R.  531.  A 
convcyanci  with  a  recital  of  the  intent  of  a  purchase,  is  a  conveyance  with  notice,  and  the  grantee  takes 
the  property  subject  to  the  trusts  implied  as  well  as  expressed.  Cuyler  v.  Bradt,  2  Caine,  C.  326.  He  who 
acquires  a  legal  title,  having  notice  of  the  prior  equity  of  another,  becomes  a  trustee  for  that  other,  to  the  extent 
of  his  equity,  but  notice  of  an  illegal  act  can  have  no  operation.  Wilson  v.  Mason,  1  Cranch,  451.  A  pur- 
chaser  however  for  a  valua'ole  consideration,  without  notice,  has  a  good  title,  though  he  purchased  of  one  who 
had  obtained  a  conveyance  by  fraud.  Jackson  v.  Henry,  10  John.  R.  185.  See  also  Fletcher  v.  Peck,  6  Cranch, 
87,  133.  And  one  who  is  about  to  purchase  land  is  bound  to  regard  information  given  to  him  by  one  who 
was  the  agent  of  the  vendor  for  renting  the  land,  respecting  the  title.  Liwisv.  Bradford,  10  Watts,  67.  So 
notice  of  a  prior  incumbrance  to  an  agent  is  notice  to  the  principal.     Astor  v.  Wells,  4  Wheat.  446.) 
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notice  to  a  man  in  a  matter  which  concerns  his  trade  or  business,  it  is  usually 
sufficient  to  prove  notice  to  his  servant  or  agent  (r).  A  notice  of  prior  title 
to  the  attorney  is  equivalent  to  notice  to  the  client  himself  (s),  provided  it 
arise  out  of  the  same  transaction  (t).. 

The  same  person  being  co-executor  and  co-partner,  his  knowledge  of  a 
transaction  in  the  latter  capacity  affects  the  right  of  the  executor  to 
sue  (ic). 

Where  an  Act  of  Parliament  euacts  that  no  action  shall  be  brought  for 
anything  done  or  performed  in  execution  or  under  the  authority  of  the  Act, 
.unless  notice  be  previously  given,  such  a  notice  is  necessary  in  those  cases 
only  where  the  party  against  whom  the  action  is  brought  had  reasonable 
ground  for  supposing  that  what  he  did  was  authorized  by  the  Act  (x). 
*730  *A  particular  Act  of  Parliament,  giving  further  protection  to  magistrates, 
does  not  dispense  with  the  necessity  of  giving  notice  under  the  general 
statute  24  Geo.  2  (y). 

The  rule  in  equity  is,  that  whatever  is  sufficient  to  put  a  party  upon  in- 
quiry is  good  notice  (z)  (A). 
Direct  The  proof  is  either  direct  or  presumptive;  direct  where  actual  notice  has 

proof.        been  given  either  orally  or  in  writing  (a), 

(r)  Supra,  tit.  Carrier.  Facts  coming  to  the  knowledge  of  a  party's  agent  or  counsel,  are  notice  to  the 
party.     Norris  v.  La  Neve,  R.  T.  Hardw.  329. 

(s)  Merry  v.  Abney,  I  Ch.  C.  38.     Brotherson  v.  Holt,  2  Vern.  594, 609;  1  Bro.  C.  C.  244. 

(<)  Fitzg.  207;  3Atk.29i;  Bac.  Ab.  Ev.  A.2,  («)  v.  Adams,  lYoxing,  111. 

(x)  Cooke  V.  Leonard,^  6  B.  &  C.  351,  where  the  defendants  had  removed  a  dromedary  from  a  private  sta- 
ble, and  attempted  to  justify  under  a  local  Act,  which  {inter  alia)  prohibited  the  exhibition  of  any  beast  in 
the  streets.  So  in  Lawlon  v.  Miller,  cited  lb.,  where  a  custom-house  officer  seized  a  man  going  abroad, 
hinking  he  was  an  artificer.  Morgan  v.  Palmer,^  2  B.  «fe  C.  729,  where  a  justice  exacted  a  fee  from  a  pub- 
lican for  renewing  his  license.  Secus,  where  the  act  is  done  bona  fide,  and  may  reasonably  be  supposed 
to  be  within  the  statute;  as  where  a  magistrate  being  authorized  to  commit  a  party  for  riding  on  tlie  shafts 
•of  a  cart,  committed  him  for  being  on  the  shafts  whilst  the  cart  was  standing  still.  Bird  v.  Gunston,  cited 
ty  Bayley,  J.,  8  B.  &.  C.  354.     And  see  Beechey  v.  Sides,'^  9  B.  &  C.  806;  supra,  588  (c),  506  (q). 

Where  the  defendant,  a  fenreeve  of  a  parish,  conceiving  the  plaintiff  to  oe  trespassing  without  any  autho- 
rity,  had,  after  desiring  him  to  desist,  caused  him  to  be  apprehended;  held,  that  having  reason  to  suppose  he 
was  acting  under  7  &  8  G.  4,  c.  30,  s,  4,  he  was  entitled  to  notice  of  action.  Wright  v.  Wales,'*  5  Bing.  336. 
Where  a  scavenger,  appointed  b}'  the  Commissioners  of  Sewers  for  London,  seized  a  cart  and  horse  (supposed 
to  contain  cinders),  and  assaulted  and  imprisoned  the  driver  (plaintiff),  and  beat  the  horse;  held  that  it  was 
within  the  section  of  the  local  Act  57  G.  3,  c.  19,  s.  136,  requiring  twenty-one  days'  notice  of  action  for  any- 
thing done  in  pursuance  and  by  authority  of  that  Act.  Breedon  v.  Murphy,^  3  C.  &  P.  574.  Where  the 
treasurer  of  the  West  India  Dock  Company  was  sued  in  trover  for  ^oods  deposited  in  the  company's  ware- 
houses; held  that  he  was  entitled  to  fourteen  days'  notice  given  by  39  G.  3,  c.  69,  s.  185,  although  he  had  de- 
livered over  the  goods  upon  an  indemnity,  it  being  the  act  of  the  company  through  him.  Sellick  v.  Smitk,^ 
11  Moore,  459.  The  protection  under  statutable  provisions  of  this  description  is  not  confined  to  actions  of 
tort.  Under  such  provisions  in  a  local  Act,  a  toll-collector  is  entitled  to  notice.  Greenway  v.  Hurd,  4  T.  R. 
553;  Waterhouse  v.  Keen,''  4  B.  &  C.  200.  Secus,  in  case  of  a  contract  made  by  an  officer,  to  whom  similar 
provisions  are  applicable  under  a  local  Act.     Fletcher  v.  Grenwell,  4  Dowl.  P.  C.  166. 

(y)  Rogers  V.  Broderip,«9  D.&  R.  194. 

(«)  Smiih  v.Low,  1  Atk.  490.  The  knowledge  of  a  practice  among  publicans  to  deposit  leases  with  their 
brewers  has  been  held  to  be  such  notice  as  ought  to  put  a  prudent  man  upon  inquiry,  so  as  to  give  an  equi- 
table mortgage  by  the  deposit  of  the  copy  of  a  court  roll  a  priority  over  a  legal  mortgage.  Whitbread  v.  Jor- 
dan,  1  Young,  303.     Ex  parte  Warren,  19  Ves.  202.     Winter  v.  Lord  Anson,  3  Russ.  493. 

(a)  Where  a  statute  requires  reasonable  notice,  it  is  not  essential  that  the  notice  should  be  in  writing.  5 
B.  &  A.  539.9 

(A)  (It  is  a  general  rule  that  whatever  is  sufficient  to  put  the  party  upon  inquiry  is  good  notice.  Where  a 
party  has  knowledge  of  the  fact,  he  has  notice  of  the  legal  consequences  resulting  from  those  i'acts.  The 
Ploughboy,  1  Gallis,  C.  C.  R.  41.  Knowledge  that  another  has  a  claim  to  land  is  enough  to  put  the  party  on 
inquiry,  and  charge  him  with  presumptive  notice,  which  is  where  the  law  imputes  to  a  purchaser  the  know- 
ledge of  a  fact  of  which  the  exercise  of  common  prudence  and  ordinary  diligence  must  have  apprized  him. 
Jackson  v.  Cadwell,  1  Cow.  G22.  Knowledge  of  a  material  fact  imparted  by  a  director  of  a  bank  to  the  board 
at  a  regular  meeting  is  notice  to  the  bank.  Bank  v.  Whitehead,  10  Walts,  397.  V;igue  reports  and  rumours 
from  strangers,  and  suspicion  of  notice,  though  a  strong  suspicion,  are  not  sufficient  ground  on  which 
to  charge  a  purchaser  with  notice  of  a  title  in  a  third  person.     Hagg  v.  Mason,  2  Summers  C.  C.  R.  100.) 
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Although  it  be  a  general  rule  that  secondary  evidence  shall  not  be  ad- Notice  to 
mitted  as  to  the  contents  of  any  written  document  in  the  possession  of  the  produce  a 
adversary,  unless  notice  has  been  given  to  produce  it,  yet  notice  to  produce  "'j^'ce, 
the  latter  notice  is  unnecessary,  for  the  obvious  reason,  that  if  it  were,  ihe^g|.gss""y, 
san:ie  necessity  would  extend  to  every  successive  notice  ad  infinitum  (1). 
Doubts  have  sometimes  occurred  at  Nisi  Priiis  upon  the  question,  to  what 
notices  the  exception  extends  (6),  and  whether  it  applies  to  notices  in 
general,  such  as  notices  of  the  dishonour  of  bills  of  exchange,  &c.     In  prin- 
ciple, it  seems  to  be  clear  that  the  exception  is  limited  to  the  case  of  a  notice 
io  produce  some  other  document  for  the  purpose  of  evidence  in  the  cause; 
all  other  cases  of  notice  are  within  the  general  rule,  but  not  within  the  ex- 
ception.    The  particular  contents  of  a  notice  to  quit  may  be  as  essential  to 
the  cause  as  those  of  any  other  document,  and  it  may  therefore  be  as  mate- 
rial to  require  the  best  evidence  in  that  case  as  in  any  other.     Such  a  doc- 
ument is  essentially  distinguishable  from  a  mere  formal  notice  to  produce 
an  instrument  in  evidence:  its  conterUs  create  or  vary  the  rights  of  the  liti- 
gant parties;  it  is  part  of  the  res  gestse;  and  the  objection  which  excludes 
the  necessity  of  proving  a  notice  to  produce  a  notice,  namely,  that  an  in- 
finite series  of  such  notices  would  be  equally  necessary,  is  wholly  inappli- 
cable, the  nature  and  object  of  the  two  documents  being  entirely  different. 

In  an  action  against  the  surety,  on  an  idemnity  bond  conditioned  to  pay 
to  the  plaintiffs  what  should  be  due  from  the  principal,  within  six  months 
after  notice,  Lord  Ellenborough  held,  that  in  order  to  let  the  plaintiff  into 
proof  of  a  written  notice  to  tne  defendant,  of  the  balance  due,  the  usual 
preparatory  proof  of  notice  to  produce  the  document  was  necessary;  for  the 
notice  to  the  surety  to  pay  the  money  was  not  a  mere  formal  notice,  but 
*a  statement  of  what  was  due  (c).  The  same  principle  seems  also  to  apply  *73i 
to  notices  of  the  dishonour  of  bills  of  exchange  {d),  notices  to  quit  (e),and 
all  other  notices  which  are  part  of  the  res  gestx,  upon  the  contents  of  which 
the  legal  rights  and  situation  of  the  litigant  parties  materially  and  essen- 
tially depend  (/). 

The  Judges  have  resolved  that  a  written  copy  of  a  letter,  giving  notice  How 
of  the  dishonour  of  a  bill  of  exchange,  and  made  at  the  same  time,  was  proved, 
sufficient  without  proof  of  notice  to  produce  the  original  {g).  This  case, 
however,  seems  to  have  been  decided  on  the  ground  that  the  action  was 
brought  on  the  very  bill  to  which  the  notice  related;  in  a  later  case  it  was 
held  (A),  that  an  examined  copy  of  a  letter  giving  notice  of  the  dishonour 
of  a  bill  of  exchange  (not  the  subject  of  the  action)  was  not  receivable  in 
evidence,  without  notice  to  produce  the  original. 

It  seems  to  be  sufficient  in  all  cases  to  prove  the  service  of  a  duplicate 

(6)  Vide  supra,  364. 

(c)  Grove  Sf  another  v.  Ware,^  2  Starkie's  C.  174, 

(d)  In  Langdon  v.  Hulls,  5  Esp.  C.  157,  and  Shaw  v.  Markham,  Peake's  C.  165,  notice  to  produce  the 
letter  containing  notice  of  the  dishonour  of  a  bill  was  held  to  be  necessary;  in  Ackland  v.  Pearcc,  2  Camp. 
C.  601,  the  proof  of  the  notice  to  produce  was  held  to  be  unnecessary;  so  in  Roberts  v.  Bradshaw  ^  1  Starkie's 
C.  28. 

(e)  Vide  supra,  p.  417. 

(/)  And,  as  it  seems,  the  same  principle  also  applies  Io  notices  of  action  to  justices  and  others  required 
by  particular  statutes.  It  is  essential  that  the  Courts  should  see  that  the  requisitions  of  the  particular  statute 
have  been  complied  with,  and  this  is  best  proved  by  means  of  the  notice  itself  or  by  proof  of  a  duplicate 
original. 

(^)  Kine  v.  Beaumont,^  3  B.  &,  B.  288. 

(A)  By  Abbott,  C.  J.  in  Lanauze  v.  Palmer,*  1  M.  &  M.  32. 


(1)  {Eisenharf.  v.  Slaymaker,  14  Serg.  «&  Rawle,  153.} 
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notice  (i).  Notice  to  produce  a  document  may  be  served,  as  has  been  seen, 
either  on  the  adverse  party  or  his  attorney  (k),  in  criminal  as  well  as  civil 
proceedings  (/),  Service  at  the  dwelling-house  is  sufficient,  unless  some 
statute  requires  personal  service  (tji).  Some  instances  of  presun)ptive  evi- 
dence of  service  have  already  been  referred  to  (n).  Evidence  of  a  notice 
by  parol  is  usually  sufficient  (o). 

Service  of  an  order  of  removal  by  justices  must  either  be  by  the  delivery 
of  the  order  itself,  or  by  leaving  a  copy  of  the  order  and  at  the  same  time 
producing  the  original  (p).     Where  notice  is  alleged,  it  is  not  sufficient  to 
*732     *prove  circumstances  which  excuse  notice  (g);  but  it  is  sufficient  to  prove  a 
notice  which,  under  the  particular  circumstances,  was  given  within  a  rea- 
sonable though  not  within  the  usual  time  (r). 
Presnmp-        In  some  instances  presumptive  evidence  of  notice  is  sufficient;  as  by 
live  and      showing  that  the  notice  was  contained  in  a  newspaper  which  the  party  to  be 
live  notice,  affiicted  with  the  notice  usually  read  (s)  (A).  It  has  been  held,  that  a  recital 
in  a  deed  is  constructive  notice  of  the  contents  to  a  party  to  the  deed  (t). 
But  notice  of  the  contents  of  the  deed  cannot  be  inferred  from  the  mere  fact 
that  the  witness  attested  the  execution  of  the  deed  by  a  surety. 

(i)  Jory  V.  Orchard,  2  B.  &  P.  41.  Gotlieb  v.  Danvers,  2  Esp.  C.  455.  Anderson  v.  May,  2  B.  &  P.  237. 
Philipson  v.  Chase,  2  Camp.  110.  Supra,  Vol.  I.  tit.  Written  Evidence.  And  (semble)  there  is  no  differ- 
ence between  a  duplicate  original  and  a  copy  made  at  the  time.     Kinev.  Beaumont,^  3  B.  &  B.  288. 

Qc)  Supra,  Vol.  I.  tit.  Written  Evidence.  Attorney-General  v.  Le  Merchant,  2  T.  R.  201.  Gates  v. 
Winter,  3  T.  R.  306;  Peake's  Ev.  115.  Where  there  is  an  agent  in  town,  notices  in  the  course  of  the  cause 
ought  to  be  given  to  him,  and  not  to  the  attorney  in  the  country;  per  Buller,  J.,  Griffiths  v,  Williams,  1  T. 
R.  711;  and  see  Hayes  v.  Perkins,  3  East,  568.     As  in  the  case  of  executing  a  writ  of  inquiry.     Ibid. 

Service  of  a  copy  on  any  person  resident  at  or  belonging  to  the  place,  entered  by  an  attorney  in  the  book 
of  the  Clerk  of  Pleas  of  Exchequer,  is  good  service;  R.  G.  Excheq.  M.  and  Tr.  1  W.  4.  Service  of  rules, 
notices  and  orders,  must  be  made  before  nine  at  night;  R.  G.  Hil.  2  W.  4.  It  is  not  essential,  except  in 
cases  of  attachment,  that  the  original  should  be  shown,  unless  demanded.     lb. 

(/)  Ibid. 

(m)  Per  Mansfield,  C.  J.,  Waters  v.  Taylor,  Westm.  June  24,  1813.  Logan  v.  Houlditch,  1  Esp.  C.  22. 
Where  notice  is  to  be  given  at  the  place  of  abode,  it  seems  that  notice  given  at  a  place  of  business  where 
neither  of  the  pl.iintiffs  slept,  but  a  servant  only,  is  not  sufficient.  Johnson  v.  Lord,^  1  M.  &,  M.444.  Where 
notice  is  required,  proof  ought  to  be  given  in  the  first  instance  as  the  foundation  for  the  other  evidence.    lb. 

(?!)  See  l!ie  case  of  Champneys  v.  Peck,  supra,  110,  228. 

(o)  Supra,  Vol.  I.  tit.  Written  Evidence.  R.  v.  Justices  of  Surrey,'^  5  B.  &  A.  439.  But  the  properest 
course  is  to  serve  a  written  notice;  and  Gould,  J.,  at  Exeter,  held  a  parol  notice  to  produce  a  deed  to  be  in. 
sufficient. 

(p)  R.  V.  Alnwick  Inhah.,i  5  B  &  A.  184.  (q)  Supra,  229. 

(r)  Field  v.   Thrush,^  8  B  &  C.  387. 

(s)  See  tit.  Partners.  Proof  of  notice  being  advertised  in  a  county  newspaper  is  not  sufficient  proof  of 
notice  to  a  party,  without  some  proof  that  he  took  in  the  paper  in  question.  Norwich  and  Lowestoff  Nuvi- 
gation  Company  v.  Theobald,^  1  M.&M.  153.  Where  notice  was  to  be  published  in  the  Northampton  and 
Cambridge  newspapers,  there  being  but  one  at  each  place,  it  was  held  to  be  sufficient  to  advertise  in  those, 
although  others  were  afterwards  established.     Tibbetts  v.  Yorke,''  5  B.  &  Ad.  605. 

(<)  Prosser  v.  Watts,  6  Madd.  59.  Title-deeds,  as  laid  before  a  counsel  or  attorney,  or  anything  which 
could  not  be  supposed  to  make  an  impression  on  the  memory,  shall  not  be  taken  as  constructive  notice. 
Ashley  v.  Bayley,  2  Ves.  370.  As  to  the  effect  of  a  Registry  Act  as  notice,  see  Lord  Redesdale's  judgment 
in  Bushell  v.  Bushell,  1  Sc.  &,  Lefroy,  103.— Lord  Hardwicke,  in  Hide  v.  Dodd,2  Atk.  204,  said,  that  the 
Register  Act  (7  Anne,  c.  20)  is  notice  to  everybody,  and  the  meaning  of  it  was  to  prevent  parol  proofs  of 
notice,  for  it  was  only  in  case  of  fraud  that  the  Courts  have  broke  in  upon  the  statute,  though  one  incum- 

(A)  Notice  in  the  newspapers  is  not  such  a  notice  to  consignees  as  will  put  goods  discharged  on  the  levee 
at  their  risk,  unless  the  knowledge  of  that  notice  be  brought  home  to  them.  Koln  v.  Packard,  3  Louis.  R. 
229.  And  the  same  principle  applies  to  a  notice  to  freighters  of  the  departure  of  a  vessel.  Jones  v.  Smalley, 
5  Louis.  R.  31.  An  advertisement  in  a  newspaper,  by  the  drawer  of  a  note,  cautioning  the  public  against 
taking  it,  and  stating  that  he  had  a  legal  and  just  defence,  is  not  evidence  to  charge  an  endorsee  with  notice, 
although  it  appears  that  the  latter  was  a  subscriber  to  the  paper,  that  it  was  duly  sent  to  him,  and  that  no 
complaint  was  made  of  its  not  being  received.  Beltzhoover  v.  Blacksiock,  3  Watts,  20.  General  notice  in 
a  newspaper,  printed  in  a  place  where  a  partnership  is  carried  on,  is  notice  of  the  dissolution  of  the  partner- 
ship to  all  who  had  no  previous  dealing  with  the  concern,  but  it  is  not  sufficient  notice  to  those  who  have 
liad  previous  dealings  with  the  partnership.     Watkinson  v.  Bank  of  Pennsylvania,  4  Wharton,  402.) 
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The  mere  fact  that  Ji.  subscribed  a  paper  writing  as  a  witness,  is  not  in 
itself  sufficient  to  charge  him  with  notice  of  the  contents  (?«). 

Where  the  father  and  uncle  of  the  lessor  of  the  plaintiff,  being  seised  in 
tail,  each  granted  a  lease  for  ninety-nine  years  of  one-third  of  the  premises, 
and  the  jury  found  expressly  that  the  lease  had  beenconfirn)ed  by  the  lessor 
of  plaintiffs,  it  was  held  that  the  father's  lease,  being  only  voidable  by  the 
issue  in  tail  and  not  void,  he  could  not,  after  ten  years  receiving  rent  from 
the  lessee,  be  supposed  to  have  acted  in  ignorance  of  his  right  {x). 

It  is  a  rule  of  law,  founded  on  the  first  principles  of  natural  justice,  that  General 
no  judgment  shall  be  pronounced  against  one  who  has  not  had  notice  given  principle  as 
of  the  proceedings,  and  an  opportunity  to  defend  iiimself  (A).  |°  notice  of 

Where  trustees  under  a  turnpike  Act  had  power  to  turn  roads  through  ^f^^'^j^^gg" 
private  grounds,  and  if  they  could  not  agree  with  the  proprietors,  to  summon 
a  jury  to  inquire  of  damages,  an  inquisition  under  the  Act  was  set  aside, 
because  it  did  not  appear  on  the  face  of  the  proceedings  that  any  notice  had 
been  given  to  the  owners  of  the  land  {y). 

Upon  an  appeal  against  a  conviction  upon  the  5  Geo.  4,  c.  83,  s.  4,  of  a 
party  as  a  rogue  and  vagabond  for  indecent  exposure  in  a  public  place,  it 
was  held  that  a  notice  of  appeal,  stating  as  a  ground  that  he  was  not  guilty 
of  the  offence,  was  sufficient,  and  signified  that  all  the  ingredients  of  the 
offence  were  disputed  (z). 

*As  to  notice  of  disputing  the  steps  of  bankruptcy,  in  an  action  by  the  *733 
assignees  of  a  bankrupt  (a),  notice  of  an  act  of  bankruptcy  {h),  of  the  dis- 
honour of  a  bill  of  exchange  (t*),  notice  to  prove  value  given  for  a  bill  of 
exchange  (fi?),  of  non-responsibility  by  carriers,  (e)  of  a  distress  by  a  land- 
lord (/),  of  notice  to  quit  by  a  landlord  (^),of  disputing  the  value,  &c. 
in  an  action  for  goods  sold  and  delivered  (A),  of  a  robbery,  &c.  in  an  action 
against  the  hundred  (z),  by  the  husband  not  to  trust  the  wife  (^),  notice  in 
actions  against  justices  (/),  constables,  &c.,  in  actions  against  revenue  offi- 

brance  was  registered  before  another;  as  in  Ld.  Forbes  v.  Nelson,  4  Bro.  P.  C.  489.  Blades  v.  Blades,  1  Eq. 
Ab.  358,  pi.  12;  and  see  Cheval  v.  Nichols,  1  Stra.  664.  There  may  be  some  cases  divested  of  fraud,  but 
then  the  proof  must  be  extremely  clear;  clear  notice  is  a  proper  ground  for  relief,  but  a  suspicion  of  notice, 
though  strong,  is  not  sufficient  to  justify  the  Court  in  breaking  in  upon  an  Act  of  Parliament.  Hide  v. 
Dodd,  2  Atk.  204;  and  see  Le  Neve  v.  Le  Neve,  1  Ves.  64;  1  Atk.  254;  Chandos  v.  Brownlow,  2  Ridg.  P.  C. 
428;  Johnson  v.  Stainbridge,  3  Ves.  478. 

(«)  Harding  v.  Curthorne,  1  Esp.  C.  57. 

(x)  Doe  d.  Southouse  v.  Jenkins,^  5  Bing.  469. 

(y)  R.  V.  Bagshaw,  7  T.  R.  363.     And  see  R.  v.  Mayor  of  Liverpool,  4  Burr.  2244. 

(z)  R.  V.  Justices  of  Newcastle-upon-Tyne,^  1  B.  «fe  Ad.  393.  A  notice  of  appeal  against  a  distress  for  an 
assessment  under  a  Highway  Act  may  be  within  six  days  after  the  levy,  although  not  within  six  days  after 
the  warrant  granted.  R.  v.  Justices  of  Devon,  1  M.  &  S.  411.  The  notice  need  not  disclose  the  ground  on 
which  the  appellant  objects  1o  the  distress,  lb.  As  to  notice  of  an  appeal  from  a  commissioner's  direction 
in  writing  nrevious  to  an  award,  see  R.  v.  Nicholls,^  1  A.  &  E.245. 

{a)  Supra,  123.  {b)  Supra,  159. 

(c)  Supra, '22b.  {d)  Supra,22l. 

(e)  Supra,  288.  (/)  Supra,  390. 

(g)  Supra,  415.  (h)  Vide  infra,  tit.  Vendor  and  Vendee. 

(i)  Supra,  530.  (k)  Supra,  544. 

{I)  Supra,  580. 

(»n)  Infra,  Where,  in  an  action  against  commissioners,  &c.  the  plea  was  that  the  injury  arose  from  so  negli- 
gently making  sewers  running  under,  through,  &c.  the  plaintiff's  house,  and  the  evidence  was  that  the 
sewer  did  not  run  close  to  the  plaintiff's  house,  but  to  five  others;  and  that  the  house  was  damaged,  and  fell, 
in  consequence  of  the  fall  of  a  stack  of  chimnies  in  one  of  those  others;  it  was  held  to  be  sufficient.     Jones 

(A)  (Wherever  magistrates  proceed  judicially,  both  parties  to  the  proceedings  are  entitled  to  be  heard,  and 
notice  to  both  is  indispensably  requisite,  notwithstanding  there  is  no  direction  in  the  act  by  which  the 
tribunal  is  constituted,  that  notice  shall  be  given.  Commissioners  of  Kinderhook  v.  Claw,  15  John.  R.  537. 
But  appearance  is  a  waver  of  a  want  of  notice.  Tipton  v.  Harris,  Peck.  414.  Winston  v.  Overseers  of 
Hanover,  4  Call,  357.) 
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cers,  &c.  {7n),  or  a  dissolution  of  partnership  (n),  of  abandonment  in  an 
action  on  a  policy  of  insurance  (o),  in  actions  for  malicious  trespasses  (p), 
of  trial  (q), — see  those  titles  respectively. 

NUISANCE. 
Heads  of        Under  the  present  title,  the  evidence  relating  to  some  torts  or  nuisances 
proof.        tQ  persons  or  personal  property,  and  2dly,  to  real  property,  will  be  consider 
ed,  which  are  unconnected  with  any  immediate  contract,  but  which  do  not 
amount  to  trespasses,  the  damage  being  purely  consequential.     In  an  action 
for  a  wrongful  act,  or  nuisance  to  his  person,  or  personal  property,  the  plain- 
tiff must  prove  (r),  1st,  a  wrongful  act  or  omission  by  the  defendant;  2dly, 
the  consequential  damage  to  his  own  person  or  property. 
Proof  of         First.  The  rule  of  common  law  is  that  of  the  civil  law,  sic  ntere  tuo  ut 
the  nui-      alienum  non  Isedas;  and  an  action  is  maintainable  to  recover  damages  for 
sance.        ^^^^  injury  resulting  to  the  person  or  property  of  the  plaintiff,  from  the  care- 
*734     lessness  *and  negligence  of  the  defendant,  or  of.  his  agent,  in  the  use  or 
management  of  his  own  property  [s)  (A). 

V.  Bird,^  5  B.  &  A.  837.  A  notice  of  action  to  a  trustee  for  having  lent  his  horses  for  the  repair  of  a  road, 
must  state  all  the  ingredients  in  the  offence,  and  therefore  (it  has  been  held)  must  state  that  he  was  an  acting 
trustee  ;it  the  time.     Towsey  v.  While  2  5  B.  &  C.  125. 

(n)  Infra,  tit.  Partners. 

(o)  /rt//72,  tit.  Policy,  &c.  (p)  /n/ra,  tit.  Trespass. 

(q)  Infra,  tit.  Trial. 

(?•)  In  an  action  fur  nuisance,  either  to  personal  or  real  property,  as  well  as  in  all  other  actions  on  the 
case,  the  plea  of  the  general  issue  operates  only  as  a  denial  of  the  breach  of  duty  or  wrongful  act,  and  not 
of  the  inducement;  and  the  latter  if  not  denied  need  not  be  proved.  See  Case,  Action  on,  and  the  New 
Rule-s  infra,  tit.  Rules;  and  Dickens  v.  Goslins,  1  Bing.  N.  C.  538.  Frankum  v.  Earl  of  Falmouth,  4  N.  & 
M.  333.  See  Hogan  v,  Sharpe,^  7  C.  &  P.  755.  Underwood  v.  Burrows,''-  7  C.  &  P.  26.  In  case  for  keep- 
ing  a  ferocious  animal,  the  general  issue  puts  the  scienter  in  issue.  Hogan  v.  Sharpe,^  7  C.  &  P.  755.  la 
an  action  on  the  case  for  a  nuisance  to  tiie  occupation  of  a  house  by  carrying  on  an  offensive  trade,  the 
plea  of  not  guilty  will  operate  as  a  denial  only  that  the  defendant  carried  on  the  alleged  trade  in  such  a 
way  as  to  be  a  nuisance  to  the  occupiition  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 
occupation  of  tlie  house.  See  the  New  Rules.  In  an  action  for  negligent  driving,  the  plea  of  not  guilty 
admits  the  fact  of  the  carriage  having  been  driven  by  the  defendant's  servant.  Emery  v.  Clark,  2  Mo.  & 
R.  260.  So  also  the  fact  of  a  cart  being  driven  by  him  or  in  his  possession,  as  stated  in  the  indictment. 
Taverner  v.  Little,^  5  Bing.  N.  C.  678. 

(s)  As  if  he  exercise  uiirul}'  horses  in  an  improper  place  {Michael  v.  Alestree,^  Lev.  172),  or  entrust  a 
dangerous  instrument,  such  as  a  loaded  gun,  to  an  indiscreet  agent.  Dixon  v,  Bell,^  1  Starkie's  C.  287.  Or 
where  his  barge  having  been  sunk  by  accident  in  a  navigable  river,  he  neglects  to  give  proper  notice  of  the 
fact,  as  by  placing  a  buoy  over  the  spot.  Harmond  v.  Pearson,  I  Camp,  517.  Or  the  occupier  of  a  house 
neglects  to  fence  in  a  dangerous  area,  although  it  has  immemorially  remained  open.  Coupland  v.  Harding- 
ham,  3  Camp.  3.96.  In  an  action  for  leaving  open  the  area  of  defendant's  house,  it  appeared  that  there  had 
been  a  thoroughfare  through  an  unfinished  street  for  five  years;  held  that  the  jury  were  warranted  in  pre- 
suming  that  it  was  used  with  the  full  assent  of  the  owners  of  the  soil,  and  a  dedication  presumed  to  justify 
the  allegation  that  it  was  a  common  public  highway.  Jarvis  v.  Dean,''  3  Bing.  447.  A  corporate  body 
entrusted  with  a  power  from  the  exercise  of  which  mischief  may  result  to  the  public,  is  bound  to  use  the 

(A)  (Showing  or  exhibiting  a  stud  horse  in  a  town  is  a  nuisance.  Nolin  v.  The  Mayor,  SfC.  of  Franklin, 
4  Yerger,  163.  And  it  is  not  lawful  for  an  individual,  without  grant,  to  construct  and  moor  a  floating  store- 
house or  vessel  for  the  receiving  and  delivering  out  of  goods  and  merchandize,  in  any  public  river,  or  in 
any  port  or  harbour,  or  in  its  basins  or  docks;  such  permanent  appropriation  and  exclusive  occupation  of 
a  portion  of  a  public  river,  &c.,  is  an  obstruction  to  its  free  and  common  use,  and  is  indictable  as  a  public 
nuisance.  H-jrt  v.  The  Mayor,  Aldermen,  arid  Commonalty  of  Albany,  9  Wend.  571.  So  a  dwelling-house, 
cut  up  into  small  apartments,  inhabited  by  a  crowd  of  poor  people,  in  a  filthy  condition,  and  calculated  to 
breed  disease,  is  a  public  nuisance,  and  may  be  abated  by  individuals  residing  in  the  neighbourhood,  by 
tearing  it  down,  especially  during  the  prevalence  of  a  disease  like  the  Asiatic  cholera.  Meeker  v.  Van  Rens- 
selaer, 15  Wend.  397.  It  is  no  defence  to  an  action  for  a  nuisance  affecting  the  health  of  the  plaintiff  and 
his  fimily,  to  allege  that  the  neighbourhood  was  generally  as  much  affected  by  the  nuisance  as  the  plaintiff, 
or  that  the  defend. ints  had  been  previously  indicted  for  the  same  nuisance.  Story  v.  Hammond,  4  Ohio  R. 
377.  Every  individual  who  suffers  actual  damage,  whether  director  consequential,  from  a  common  nuisance, 
may  mitinlain  an  action  fur  his  own  particular  injury,  although  there  may  be  many  others  equally  damnified. 
Lansing  v.  Smith,  4  Wend  9.  And  the  remedy  by  action  is  not  barred  by  the  act  of  abating  the  nuisance. 
Pierce  v.  Dart,  7  Cow.  609.) 
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The  evidence  in  an  action  for  the  negligent  keeping  (f)  of  an  animal, Nuisance. 

■    ■      "  "Mischiev- 

ous  animal. 


which  has,  in  consequence,  occasioned  damage  to  the  plaintiff,  must  or^'^*^'"^^' 


course  be  governed  by  the  pleadings.  If  the  declaration  allege  that  the 
defendant  k/ieiv  that  his  dog,  or  other  animal,  was  accustomed  to  bite  sheep, 
or  to  bite  mankind,  the  allegation  must  be  proved,  although  the  action 
might  have  been  sustained  without  that  averment  (w)-  ^f  it  be  alleged  that 
the  defendant  knew  that  the  dog  was  accustomed  to  bite  sheep,  it  is  not 
enough  to  show  that  it  had  attempted  to  bite  a  man  [x).  Where  the  de- 
claration alleged  that  the  dog  was  accustomed  to  bite  mankind,  proof  that 
the  defendant  had  warned  the  witness  to  beware  of  the  dog,  lest  he  should 
*be  bitten,  was  held  to  he  pinrnd  facie  evidence  of  the  allegation  to  be  left  *735 
to  the  jury  (y);  although  mere  proof  that  the  dog  was  fierce,  and  usually 
tied  up,  and  that  the  defendant  afterwards  promised  to  take  some  com- 
pensation, has  been  held  to  be  insufficient  (z).  It  must  also  be  proved  that 
the  owner  knew  the  propensity  of  the  animal  («). 

The  plea  of  not  guilty  puts  the  scienter  in  issue  {b).  Scienter. 

It  is  no  answer  to  the  action,  where  the  defendant  knew  the  vicious  pro- 
pensity of  the  animal,  to  prove  that  the  party  injured  was  himself  guilty 
of  some  imprudence  or  negligence  m  the  transaction;  as  that  the  plaintiff 
trod  upon  the  defendant's  dog  whilst  it  was  lying  at  his  door,  the  defendant 
being  aware  that  the  dog  was  accustomed  to  bite  (c).  And  where  the  owner 

greatest  caution.  Weld  v.  Gas  Light.  Company,'^  1  Starkic's  C.  189.  So  if  a  person  place  (kngerous  traps 
in  his  own  ground,  baited  witii  flesh,  so  near  to  the  highway,  or  to  the  grounds  of  another,  that  dogs  passing 
along  the  highway,  or  kept  in  his  neiglibour's  grounds,  are  likely  to  be  attracted,  and  the  plaintiff's  dogs 
are  in  consequence  injured.  Townsend  v.  Wallace,  9  East,  277.  See  Holt  v.  Wilkes,^  3  B.  &  A.  304.  In  an 
action  against  the  defendant,  for  negligence  in  forming  a  hayrick,  in  consequence  of  which  it  took  fire, 
Patleson,  J.  directed  the  jury  to  consider  whether  the  defendant  liad  acted  as  a  man  of  ordinary  skill  and 
prudence  would  have  acted,  or  whether,  through  his  negligence  and  carelessness,  the  plaintiff's  property  has 
been  consumed.  Vavghan  v.  Menlove,^  7  C.  «&  P.  527,  *i  Bing.  N.  C.  468.  The  defendant,  a  publican,  in 
letting  down,  after  dark,  casks  into  his  cellar,  left  open  the  flap,  and  the  plaintiff  fell  in;  held,  that  it  being 
for  the  private  advantage  of  the  defendant,  he  was  bound  to  take  proper  care  to  prevent  injury,  and  that  it 
was  for  the  jury  to  say  whether  the  defendant  had  sufficiently  protected  the  public  against  danger  at  that 
hour,  and  whether  the  plaintiff  had  himself  used  due  caution.  Proctor  v.  Harris,^  4  C.  &  P.  337.  Where 
the  flap  of  a  cellar-door  opening  into  the  street,  being  used  in  letting  down  goods,  fell  against  the  plaintiff's 
leg  and  broke  it,  held  that  the  defendants  were  bound  to  have  the  door  secured  with  such  precautions  as, 
under  all  ordinary  circumstances  would  prevent  its  falling  down;  and  that  if,  whilst  so  secured,  it  fell  from 
the  improper  act  of  a  third  person,  over  whom  they  had  no  control,  the  defendants  were  not  liable,  but  the 
party  injured  must  resort  to  the  wrongdoer.  Daniels  v.  Potter,^  4  C.  &■-  P.  262.  Where  trustees,  under  an 
order  for  stopping  up  a  turnpike-road  in  order  to  furnisli  the  plaintiff,  an  owner  of  land,  with  a  new  access  to 
his  field,  obtained  from  the  defendant,  an  adjoining  owner,  a  license  to  remove  part  of  his  hedge,  which  he 
was  liable  to  keep  in  order,  and  they  prostrated  it,  but  omitted  to  put  up  a  gate,  or  any  fence,  from  the  new 
road;  held,  that  being  wrongdoers,  and  acting  under  the  license  of  the  defendant,  he  was  responsible.  Win- 
ter V.  Charter,  3  Y.  &  J.  308. 

(<)  The  harbouring  a  dog  about  a  man's  premises,  or  allowing  him  to  be  or  resort  there,  is  a  sufficient 
keeping.     M'Cane  v.  Wood,^  5  C.  &  P.  2,  cor.  Ld.  Tenterden. 

(m)  Hartley  v.  Halliwells  2  Starkie's  C.  211;  1  B.  &  A.  620.  And  see  Judge  v.  Cox,^  1  Starkie's  C.  285. 
It  seems  that  the  owner  of  a  fierce  and  unruly  dog  is  bound  to  secure  him  without  notice.  Ibid,  and  Jones 
V.  Perry,  2  Esp.  C.  482.  And  common  report  that  a  dog  is  mad  renders  it  incumbent  on  the  owner  to  con- 
fine him.  Ibid.  See  this  case  differently  reported,  Peake's  Ev.  292,  5th  ed.  The  owner  of  a  wild  ferocious 
animal,  such  as  a  lion  or  bear,  which  escapes  and  occasions  damage,  is  liable,  without  any  proof  of  notice  of 
the  animal's  ferocity.     B.  N.  P.  76.     K.  v.  Muggins,  2  Ld.  Ray.  1583. 

(x)  Ibid.  But  where  a  dog  accustomed  to  worry  sheep  was  left  at  large,  and  bit  a  horsi',  the  owner  was 
held  to  be  liable.     Jenkins  v.  Turner,  1  Ld.  Rayni.  110. 

iy)  Judge  V.  Cox,^  1  Starkie's  C.  285.  (z)  Becky.  Dyson,  4  Camp.  198. 

(a)  Ibid,  and  12  Mod.  555.  An  offer  on  the  part  of  the  defendant  to  settle  the  matter,  if  it  could  be 
proved  tliat  his  dog  iiad  bit  the  plaintiff's  cattle,  was  held  to  be  some  evidence  of  the  scienter,  but  of  little 
weight.  Thomas  v.  Morgan,  2  C.  M.  &.  R.  496.  Proof  that  the  dogs  were  of  a  savage  disposition,  and  had 
bit  other  people's  cattle,  was  held  to  be  no  evidence  of  the  defendant's  knowledge  of  their  being  accustomed 
to  bite  cattle.  lb. 

(6)   Thomas  v.  Morgan,  2  C.  M.  &  R.  496.  (c)  Smith  v.  Pelale,  2  Str.  1264. 
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knowiii?  that  his  dog  had  been  bitten  by  another  dog  which  was  mad, 
instead  of  destroying  the  animal,  as  it  was  his  dnty  to  have  done  as  soon 
as  he  Icnew  him  to  be  in  danger  of  so  dreadful  a  malady,  fastened  him  np, 
and  the  child  of  the  plaintiff  coming  near  the  dog,  irritated  him  with  a 
stick,  upon  which  the  dog  fiew  at  him  and  bit  him,  and  the  child  in  conse- 
quence died  of  hydrophobia,  it  was  held  that  the  plaintiff  might  recover 
from  the  owner  of  the  dog  the  expenses  of  the  apothecary  (d). 

A  man  has  a  right  lo  keep  a  fierce  dog  for  the  protection  of  his  property, 
but  not  to  place  it  in  the  approaches  to  his  house,  so  as  to  injure  persons 
exercising  a  lawful  pur[)ose  in  going  along  those  paths  lo  his  house  (e).  But 
if  the  injury  arise  from  the  plaintiff's  incautiously  going  into  the  defendant's 
yard,  after  it  has  been  sluU  up,  and  being  bitten  by  a  dog  accustomed  to 
bite,  let  loose  for  the  night  to  protect  the  yard,  no  action  will  lie  (/). 

Some  doubt  has  existed  on  the  question  whether  the  owner  of  land,  who 
places  traps  or  spring-guns  on  his  premises,  is  liable  in  respect  of  mischief 
which  consequentially  ensues  to   men  or  dogs  trespassing  on  the  property. 
It  has  been  held,  that  at  all  events  he  is  not  liable  if  the  party  injured  had 
notice  of  the  fact  (g). 
*736         *In  an  action  against  the  owner  or  driver  of  a  stage-coach  for  negligence, 
Proof  of     some  degree  of  blame  must  of  course,  be  proved,  either  in  respect  of  the 
negligence.  ^-^  J  |.|^  J  J, ^,.g  and  equipage  of  the  coach  itself  (A);  the  skill  of  the  driver  or  his 
knowledge  of  the  road,  or  his  exercise  of  a  competent  judgment  and  dis- 
cretion under  the  particular  circumstances  (i).   .  It  is  not   sufficient  merely 
to  show  that  if  he  had  kept  the  left  side  of  the  road  the  accident  would  not 
have  happened;  for  where  there  is  no  other  carriage  on  the  road,  a  coach- 
man may  drive  on  any  part  of  it  (k).     Nor  is  he  boimd  to  keep  to  the  left 
side  of  the  road,  provided  he  leave  sufficient  room  for  other  carriages  which 

(d)  Jones  V.  Perry,  2  Esp.  C.  48-2.  See  the  cases  on  this  subject,  Mason  v.  Keeling,  12  Mod.  332;  1  Ld. 
Riiyrn.  606.     Buynline  v.  Sharp.  1  Ltitw.  90.     Buxp-ndine  v.  Sharp,2  Salk.  662. 

(p)  Per  Tinrinl,  C  J.,'  Sarcfi  v.  Blackburn,  M.  &  M.  505.  And  see  Blackman  v.  Simmons,^  3  C.  &  P.  138; 
Bird  V.  Holbrook.3  4  Bin?.  628. 

(/)  Brock  v.CopAandA  Ksp.  C.  203. 

(  s)  See  the  c.ise  of  Dean  v.  Clayton,*  1  Moore,  203;  2  Marsh,  577;  7  Taunt.  439.  The  defendant  had 
placed  sharp  spear.s  in  his  premises  in  such  a  manner  that  a  h.ire  would  run  under  them,  but  a  dog  pursuing 
a  hare  would  be  wounded,  and  there  were  several  public  footpilhs  through  tlie  defendant's  woodland  not 
fenced  off,  and  on  tiic  outside  of  the  woodland  notices  weropainted  tiiat  dog-spikes  were  set  therein;  a  hare 
Was  started  by  the  plaintiff's  dog  in  the  land  of  /.  T.,  which  adjoined  the  defendant's  wnodl.md,  in  which 
land  of  J.  T.  ihe  plaintiff  had  liberty  to  sport;  the  dog  started  the  hare  in  the  land  of  J.  T.,  pursued  it,  the 
plaintiff  using  every  means  in  his  power  lit  prevent  such  pursuit,  into  the  woodland  of  the  defendant,  and 
ran  against  a  spike  and  was  killed.  The  Judges  of  the  Court  of  Comnon  Pleas  were  equally  divided  on  the 
question,  whellier  an  action  was  maintainable.  In  the  later  case  of  Holt  v.  Wilkes,^  3  B.  &,  A.  304,  for  set- 
tlino-  spring.guns  on  the  defend  mi's  lands,  and  negligently  leaving  them  there,  whereby  the  pl.iintiff  (a  tres- 
passer) was  injured,  it  was  lield  to  be  a  good  defence  to  show  that  the  plaintiff  had  notice  that  the  guns  were 
set  there.  In  the  case  of  Bird  v.  Holbrook,^  A  Bmg.  628,  it  was  held  that  a  parly  was  liable  in  respect  of 
mischief  occasioned  by  the  setting  of  spring-guns  without  notice  in  the  daytime  in  a  walled  garden.  See 
the  filat.7  &8  G.  4,  c.  18. 

{h)  The  Coachman  must  be  provided  with  steady  horses,  a  coach  and  harness  of  sufiicient  strength  and 
properly  made,  and  also  with  lijjhts  by  night.  Per  Best,  C.  J.,  in  Crofts  v.  WaterJiouse,^  3  Bing.  321.  The 
owner  is  liable,  although  the  defect  be  not  visible.     S/iarpe  v.  GrayJd  Bing.  547. 

(i)  He  IS  blameable  if  he  has  not  exerci.^ed  the  soundest  judgincnl;  if  he  could  have  exercised  a  better 
jiids-ment,  the  owner  is  liable.  Per  Lord  Ellenborough,  Jackson  v.  Tolletl,^  2  Starkie's  C.  39.  And  see 
Dudley  V.  Smith    1  Camp.  167;  supra,  208. 

(k)  Aston  V.  Heaven,  2  Esj).  C.  5.J3.  But  where  the  defendant  was  driving  on  the  wrong  side  of  the  road 
(which  was  of  conMiilerable  breadth,)  and  the  plainliff 's  servant  being  on  horseback,  without  any  reason 
crossed  over  lo  the  side  on  which  llie  defendant  w.is  driving,  and  on  endeavouring  to  pass  the  horse  was 
killed;  although  Lord  Kenyon  held  that  he  had  voluntarily  put  himself  in  the  way  of  dinger,  and  that  the 
injury  was  of'his  own  seeking,  the  Court  of  K.  B.  rerused  to  disturb  a  verdiel  found  lor  the  plaintiff.  Cru- 
den  v.  Fentham,  2  K.^p.  C.  685.  In  an  action  fir  running  down  the  plaintiff's  vessel,  which  was  at  the  time 
sailing  by  or  against  the  wind,  the  defendant's  vessel  sailing  before  the  wind,  and  with  studding-sails  set,  at 
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meet  him  on  their  proper  side  (/).  But  where  he  may  adopt  either  of  two 
courses,  one  of  which  is  safe,  ilie  other  hazardons,  he  adopts  the  latter  at  his 
peril  (m),  even  aUhongh  he  drive  on  his  own  side  of  the  road  («).  And 
one  who  deviates  from  the  proper  side  of  the  road  imposes,  as  it  seems, 
upon  himself  the  necessity  of  using  a  greater  degree  of  caution  tlian  might 
otherwise  have  been  reqnisite  (o). 

If  in  an  action  on  the  case  for  negligent  driving  or  steering,  it  turn  outWhenoc- 
that  the  injnry  was  occasioned  wilfully,  the  action,  it  has  been  said,  cannot  casioned 
*be  maintained;  trespass  is  ihe  proper  remedy  (/?).     But  if  it  be  occasioned  ^^'tli/^ 
by  tJie  negligence  of  the  driver  of  the  carriage,  or  pilot  of  the   vessel  of 
the  defendant,  although  he  himself  be  present,  the  proper  remedy  is  by  ac- 
tion on  the  case  {q). 

Whenever  the  mjury  is  forcible  and  immediate,  but  not  wilful,  case  will 
lie  for  the  negligence  (r).  And  it  seems  that  whenever  consequential 
damage  is  occasioned  even  by  wilful  violence,  the  trespass  maybe  waived, 
and  the  plaintitl"  may  recover  in  an  actiou  on  the  case,  in  respect  of  the 
consequential  damage  (.s). 

Where  the  action  is  brought  against  the  defendant  for  the  negligence  of  By  the 
his  agent,  it  is  necessary  to  prove  not  merely  that  the  servant  or  other '^^^'^"'^^'"t'a 
person  wliose  negligence  occasioned  the  damage,  was  the  servant  of  the^^'"*^' 
defendant,  but  also  that  the  mischief  was  occasioned  in  the  transactins:  the 
business  of  the  master;  for  the  latter  is  not  responsible  for  any  substantive 
tort  coa)mitted  by  the  agent  whom  he  employs,  unconnected  with  the  em- 
ployment and  the  authority  delegated  to  him  (/).     It  seems  to  be  sufficient 

niglit;  the  Coiirt,  doul>rmor  the  propriety  of  sucii  conduct,  granted  a  new  trial,  aflcr  a  verdict  for  tlie  defend- 
ant. J'linesoa  v.  Drinkald,^  12  IVfoore,  133.  In  an  .iclion  for  nuiiiing  down  tlio  plaintiff's  barge,  held  that 
he  could  only  recover  upon  proof  tliat  the  accident  arose  from  the  want  of  care  and  c.iution  on  the  p  irt  of 
the  defcndiinl's  servants,  and  not  if  it  happened  from  any  state  of  tide  or  other  circumstances  which  persons 
of  competent  skill  could  not  guard  agiiinsf;  or  if  the  pliintifF's  barge  were  placed  so  as  that  persons  using 
ordinary  care  would  be  liable  to  run  against  it;  or  if  it  might  have  been  avoided  but  for  the  negligence  of  the 
plaintiff's  own  servants,  in  nolbeini;  on  board  whilst  the  vessel  was  in  a  situation  liable  to  danger.  L'lck  v. 
Seward,^  4  C.  &.  P.  107.  To  enable  a  party  to  maintain  an  action  for  an  injury  to  his  ship  by  the  unskilful 
navigating  of  the  defendant's  ship,  the  injury  must  be  attributable  entirely  to  the  fault  of  the  crew  ef  the 
latter;  if  there  has  been  want  of  care  on  both  sides,  the  action  cannot  b^-  maintained.  Vanderplank  v.  Miller,'^ 
1  M.  &  M.  169.  The  rule  as  to  ships  meeting  at  sea  was  found  by  the  jury  to  be,  that  the  ship  which  is 
going  to  windward  is  to  keep  to  windward,  and  the  ship  which  has  tlic  wind  free  is  to  bear  awav;  in  such 
cases  the  question  is  not  as  to  whieli  of  the  ship^  first  struck,  but  whose  negligence  it  was  by  which  the 
injury  was  caused.  Handasyde  v.  Wilson*  3  C.  &  P.  528.  A  steam  vessel  being  more  under  command, 
and  having  seen  the  other  vessel,  is  bound  to  give  way.     Shannon,  1  fiaar.  174. 

(/)  W'irdsworth  v.  WUlan,  5  Esp.  C.  273.  See  also  Wude  v.  Lidy  Carr,^  2  D.  &  R.  255.  The  Court 
there  said,  that  whatever  might  be  the  law  ofthe  road,  it  was  not  to  be  considered  inflexible  and  imperative; 
and  that,  in  the  crowded  streets  ofthe  metropolis,  situations  and  circumstances  might  frequently  occur  where 
a  deviation  from  what  was  termed  the  law  of  the  road,  would  not  only  be  justifiable,  but  absolutely  neces- 
sary. 

(m)  Jickson  V.  Tollelt,^  2  Stnrkie's  C.  37.  (n)  Mayhew  v.  Boyce,-!  1  Starkie's  C.  423. 

(o)  I'luckivpll  V.  Wilson,  3  C.  &  P.  528. 

Ip)  Day  V  Edwards,  5  T.  R.  648,  on  demurrer.  Samgnac  v.  Roorne,  6  T.  R.  125,  in  arrest  of  judgment. 
Tripe  V.  Foller,  6  T.  R.  128,  n.  O/rle  v.  Barnes,  8  T.  R.  188.  Kingston  v.  Booth,  Skin.  228.  Middleton  v. 
Fowler,  1  Silk.  282.     Bowcher  v.  Nordstrom,  1  Taunt.  568.     Macmanus  v.  Crickelt,  1  East,  106. 

(7)  Hiigsett  V.  Montgomery,  2  N.  R.  466.     2  H.  B.  443. 

(;•)  Morion  v.  Hordern,^  4  B.  &  C.  223. 

(s)  Per  Holroyd,  .T.   lb.     And  see  Branscomb  v.  Bridges,^  3  Starkie's  C.  171. 

(t)  In  Brady  v.  Giles,  1  Mo.  &  R.  494,  it  was  left  to  the  jury,  as  a  question  of  fact,  whether  the  servants 
were  acting  as  the  agents  ofthe  person  liiringa  carriajre,  or  the  owner.  The  defendant  in  that  case  was  a 
carriage -jobber  in  London;  iie  had  furnished  Mr.  M'ICinley  with  a  barouche  and  four  horses,  for  a  two  days' 
excursion  to  Windsor;  the  horses  were  driven  by  two  oftiie  defendant's  postilions.  There  was  no  evidence 
that  the  hirer  or  his  party  interfered  as  to  the  manner  of  driving.  Lord  Abingcr  refused  to  nonsuit  the 
plaintiff.  Me  intimated  his  opinion,  that  the  Court  of  K.  B.  had  taken  an  erroneous  course  in  allowingsuch 
a  question  to  be  discussed  as  matter  of  law;  he  considered  it  to  be  matter  of  fact,  and  that  it  was  impos. 
sible  to  lay  down  any  rule  of  law  on  the  subject.     The  jury  found  for  the  plaintiff.     The  legal  principle 
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to  show  that  the  agent  was  engaged  in  driving  the  carriage,  or  steering  ihe 
ship,  of  his  principal,  or  in  the  performance  of  any  other  duty  in  which 
agents  are  usually  employed  (ti).  Such  evidence,  however,  is  not  conclusive; 
for  if  a  servant  were  to  take  a  horse  out  of  a  stable  in  defiance  of  his  master's 
orders,  the  latter  would  not  be  responsible  for  the  mischief  which  ensued 
*73S  (.r),  any  *more  than  he  would  be  for  any  other  act  of  the  servant  done  of 
his  own  authority,  and  without  the  assent  of  the  master  (y).  And  in  gene- 
ral, if  a  servant  being  ordered  to  do  a  lawful  act,  exceed  his  authority,  and 
thereby  commit  an  injury,  the  master  is  not  liable  (z).  An  averment  that 
the  injury  was  occasioned  by  the  negligent  act  of  the  master,  will  be  sup- 
ported by  evidence  that  it  was  occasioned  by  the  negligent  act  of  the  ser- 
vant (a),  as  in  an  action  for  the  negligent  driving  of  the  defendant's  cart. 
So  an  averment  that  damage  was  done  by  the  driver  of  the  waggon  of  ^., 
against  whom  alone  the  action  is  brought,  is  satisfied  by  evidence  that  such 
damage  was  done  by  a  person  employed  by  B.  to  drive  the  waggon;  t/2, 
and  B.  being  partners  under  an  agreement  to  conduct  and  manage  the 
waggon  each  for  his  own  stages  (b).  The  name  painted  on  a  coach  is  evi- 
dence of  ownership  (c). 

Where  there  is  an  intermediate  agent,  or  more  than  one,  the  maxim  of 
law  is  t^espondeat  superior;  the  maxim  is  founded  upon  the  principle  that 
he  who  expects  to  derive  advantage  from  an  act  which  is  done  by  another 

which  governs  such  liabilities  seems  to  be  this,  that  in  respect  of  a  negligent  act  done  by  an  agent,  his  em- 
ployer is  liable;  the  damage  ought  to  fall  rather  on  the  party  who  has  trusted  and  employed  a  negligent  agent, 
than  on  the  plaintiff,  who  is  wholly  free  from  blame.  In  the  case  of  the  hirer  of  a  carriage  and  horses, 
to  be  driven  by  the  servant  of  the  lender,  the  latter,  who  has  selected  the  agent,  is  the  party  really  in  fault; 
it  is  not  to  be  expected  that  one  who  hires  a  carriage  for  a  day  should  be  burthened  with  the  mak- 
ing inquiry  as  to  the  character  and  skill  of  the  lender's  servant;  there  is  no  negligence  in  his  presum- 
ing that  one  of  competent  skill  will  be  supplied,  and  where  that  is  not  done,  the  hirer,  if  liable  to  the 
party  injured,  would  be  entitled  to  recover  over  against  the  lender.  Where,  therefore,  no  negligence  in 
point  of  selection  is  attributable  to  the  hirer,  it  should  seem  to  be  a  convenient  rule  that  not  he,  but  the  lender 
only,  should  be  considered  liable.  A  landlord,  who  does  not  personally  interfere  in  making  a  distress,  is  not 
liable  for  the  negligence  of  his  broker,  in  not  delivering  a  copy  of  his  charges,  and  of  the  costs,  &c.  to  the 
person  whose  goods  are  levied  upon.  Hart  v.  Leach,  1  M.  &  W.  560.  A  master  is  liable  for  the  negligent 
driving  of  his  servant,  although  he  was  driving  improperly,  and  in  a  direction  different  from  that  ordered  by 
his  master.  Heath  v.  Wilson,  2  Mo.  &  R.  181.  Secus,  if  the  servant  take  out  the  carriage  for  purposes  of 
his  own,  and  without  authority.  lb. 

(«)  In  Michael  v.  Alestree,  2  Lev.  172,  it  was  held,  that  an  action  was  maintainable  against  the  master  far 
damage  done  by  his  servant  in  exercising  his  horses  in  an  improper  place,  though  he  was  absent;  because  it 
should  be  intended  that  the  master  sent  the  servant  to  exercise  horses  there. 

(x)  See  the  observations  of  Buller,  J.,  3  T.  R.  762.  But  where  a  servant  took  a  horse  of  another  person 
out  of  Ills  master's  stable,  and  going  on  his  master's  business,  rode  over  the  plaintiff,  and  the  defendant  hav- 
ing  first  admitted  the  horse  to  be  his,  refused  to  tell  his  name,  it  was  held  that  this  was  sufficient  evidence  to 
show  that  the  servant  was  riding  the  horse  with  the  master's  assent;  and  the  Court  refused  to  disturb  a 
verdict  for  the  plaintiff.     Goodman  v.  Kennell,^  1  M.  &  P.  241. 

{y)  See  Macmanus  v.  Crickeit,  1  East,  106.     Boiocherv.  Noidslrom,  I  Taunt,  568. 

(«)  Kingston  V.  Booth,  Skinn.  228;  Middletonv.  Fowler,  I  Salk.  282.  But  if  the  master  order  his  servant 
to  do  an  act,  in  the  doing  of  which  a  trespass  is  the  necessary,  or  even  the  natural  consequence,  the  master 
is  liable  even  in  trespass.  Gregory  v.  Piper,  K.  B.  after  Easter  Term,  1829.  Even  although  the  master 
limited  his  authority,  by  directing  the  servant  not  to  commit  a  trespass. 

(a)  Brucker  v,  Fromont,  6  T.  R.  659.  And  see  Waland  v.  Elkins,^  1  Starkie's  C.  272;  infra,  tit.  Partners; 
and  Fromnntv.  Coupland,^  2  Bing.  170,  and  see  below,  tit.  Trespass.  So  where  a  stable-keeper  let  horses 
for  a  d;iy  to  draw  tlie  carriage  of  the  hirer  to  Epsom,  which  were  driven  by  the  servant  of  the  stable-keeper, 
it  was  held  that  the  latter  was  liable  for  accidents  occasioned  by  the  postboy's  negligence.  Dean  v.  Braith- 
waile,  5  Esp.  C.  35,  cor.  Lord  Ellenborough;  and  see  Samuel  v.  Wright,  ih.;  Smith  v.  Lawrence,  2  M.  &  Ry.  1. 
Goodman  V.  Kennell,^  1  M.  &  P.  241.  The  master  is  liable  for  damage  done  through  the  improper  driving 
of  his  cart,  although  his  servant  was  not  driving  at  the  time  of  the  accident,  but  had  entrusted  the  reins  to  a 
stranger  who  was  riding  with  him.     Booth  v.  Mister,'^  7  C.  &  P.  76. 

(h)  Waland  v.  Elkins,''  1  Starkie's  C.  272.  Where  one  of  several  proprietors  of  a  stage-coach  was  driving 
when  the  accident  happened,  it  was  held  that  all  were  liable  for  his  negligence,  although  the  plaintiff  might 
perhaps  have  been  entitled  to  sue  the  one  who  drove,  in  trespass.     Moreton  v.  Hardern,^  4  B.  &  C.  223. 

(c)  It  is  required  to  be  done  under  the  st.  50  Geo.  3,  c.48,  s.  7.     Barford  v.  Nelson,^  1  B.  &  Ad.  511. 
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for  him,  must  answer  for  the  injury  which  a  third  person  may  sustain  from 
it  (fi?);  and  liie  action  ought  to  be  brought  either  against  the  very  party 
who  committed  the  injury,  or  against  the  principal  (e).  Thus,  where  A.  the 
owner  of  a  house  which  he  had  never  occupied,  contracted  with  B.  to  re- 
pair it,  and  B.  contracted  with  C.  to  do  the  work,  and  C.  with  B.  to  fur- 
nish the  materials,  and  the  servant  of  C.  placed  a  quantity  of  lime  on  the 
public  road  adjoining  the  house,  in  consequence  of  which  the  plaintiff's 
carriage  was  overturned;  it  was  held  that  Ji.  the  owner  was  liable  for  the 
damage  sustained  (/).  So  where  the  owner  of  a  house  demised  by  lease, 
covenanted  *to  repair  it,  and  he  employed  workmen  for  that  purpose,  the  *739 
landlord,  and  not  the  tenant,  was  held  to  be  liable  for  a  nuisance  in  the 
house,  occasioned  by  the  negligence  of  the  workmen  [g).  The  principle  of 
responsibility  is,  that  the  agent  is  the  mere  instrument  of  the  defendant,  and 
that  it  is  incumbent  upon  him  to  select  an  agent  of  competent  skill  and  abi- 
hty,  and  to  exercise  a  control  and  authority  over  him,  in  order  that  others 
may  not  be  injured  (/^).  Hence,  where  the  supposed  agent  acts  under  a 
paramount  authority,  and  not  under  that  of  the  supposed  principal,  the  lat- 
ter is  not  responsible.  It  was  held  that  the  captain  of  a  sloop  of  war  was 
not  answerable  for  damage  done  in  running  down  a  vessel,  the  mischief 
occurring  during  the  watch  of  the  lieutenant,  and  whilst  he  had  the  actual 
management  of  the  vessel  by  virtue  of  his  office  and  duty  as  lieutenant, 
and  so  acted  independently  of  any  authority  from  the  captain  (/). 

By  the  Pilot  Act,  52  Geo.  3,  c.  3.9,  s.  30,  an  owner  or  master  of  a  vessel 
is  not  liable  for  any  damage  occasioned  by  the  incompetence  of  a  pilot 
taken  on  board  according  to  the  provisions  of  the  Act  {k).     But  the  pilot 

{d)  Per  Best,  C.  J.  in  Hall  x.Smith,^  2  Ding.  IfiO. 

(c)  See  Stone  v.  Cartwright,  (i  T.  R.  411.  Per  Ld.  Kenyon,  Bush  v,  Stcinman,  B.  &  P.  404.  Horn  v. 
Nicholls,  1  Salk.  289.  Jones  v.  Hart,  2  Salk.  441;  1  BLComm.  431;  Inst.  Lib. 4,  tit. 5,  s.  I;  Dig.  Lib.  9,  tit.  3. 
Littledale  v.  LordLonsdale,  2  H.  B.  267,  299.  In  an  aciion  against  A.  and  B.  for  obstructing  light?,  it  is 
sufficient  to  show  that  tlie  latter,  though  but  a  mere  agent,  superintended  the  work  and  gave  directions.  Wil- 
son V.  Pelo?'  6  Moore,  47. 

(/)  Bushv.Steinman,  \  B.  &  P.  404.  Matthews  v.  West  London  Waterworks,  3  Camp.  i03.  And  see 
Flower  v.  Adam,  2  Taunt.  314.  [Sly  v.  Edgley,  6  Esp.  C.  6.j  And  see  Weld  v.  Gas  Light  Company,^  I 
Starkie's  C.  189.  Henley  v.  Mayor  of  Lynn, -^  5  Bing.  91.  Where  engineers  were  employed  hy  the  defendant 
lo  erect  a  steam-engine  on  the  defendant's  premises,  which  adjoined  to  the  plaintiffs,  and  the  engine  ex- 
ploded through  the  mismanagement  of  the  defendant's  servant,  the  engineer  being  present,  the  action  was 
lield  to  be  maintainable.  Wilts  v.  Hague,^  2  D.  &  R.  33.  See  Bowcher  v.  Noidstrom,  1  Taunt.  568;  infra, 
note  (k).  Where  defendant  hired  a  pair  of  horses  to  his  own  carriage  for  the  day,  which  were  driven  by  the 
servant  of  the  party  letting  them  put,  and  an  injury  happened  through  his  negligent  driving;  held,  per  Ab- 
bott, L.  C.  J.,  and  Littledale,  J.,  that  the  hirer  was  not  liable  in  an  action  on  the  case  for  the  injury  sustained; 
contra,  Bailey  and  Holroyd,  Js.  Laugher  v.  Foynter,^  8  D.  &  R.  556;  6  B.  &,  C.  126.  iSem6/e,  that  the  owner 
of  a  barge  is  not  responsible  for  any  injury  occasioned  by  the  negligence  of  a  person  to  wlioni  he  has  lent  her. 
Scott  V.  Scott  Sf  others,''  2  Starkie's  C.  436,  cor.  Best,  J.,  1818. 

{g)  Leslie  v.  Pounds,  4  Taunt.  649.  So  where  the  defendant  employed  a  bricklayer  to  make  a  sewer,  and 
the  latter  leaving  it  open,  the  plaintiff  broke  his  leg.  Sly  v.  Edgley,  6  Esp.  C.  6;  and  see  Coupland  v.  Hard- 
ingham,  3  Camp.  398;  supra,  733;8  5  B.  &  C.  559. 

(/«)  1  Bl.  Comm.  431.  Where  a  man  entrusted  a  loaded  gun  to  a  young  mulatto  girl,  and  mischief  re- 
suited  from  the  accidental  discharge  of  the  instrument  in  her  hands,  he  was  held  to  be  responsible.  Dixon 
v.  Bell,s  1  Starkie's  C.  287.     [S.  C.  5  M.  &,  S.  198.] 

(i)  Nicholson  v.  Mouncey,  15  East,  384.  [See  Bussy  v.  Donaldson,  4  Dallas,  206.  Snell  v.  Rich,  1 
Johns.  305.] 

(it)  Bennett  v.  Moita,^o  7  Taunt.  258;  1  Moore,  4;  Holt's  C.  359."  And  see  Fletcher  v.  Braddiclc,  2  N.  R. 
182.  Before  the  stat.  a  master  was  not  discharged  of  his  responsibility  for  the  acts  of  his  crew,  although  they 
acted  under  the  direction  of  the  pilot,  who  by  the  regulations  of  a  statute  had  the  temporary  management  of 
the  ship.  Bowcher  v.  Noidstrom,  1  Taunt.  568.  The  statutable  exemption  extends  to  dam.ige  done  by 
the  piloted  ship  to  others.  Ritchie  v.  Boicsjield,^^  7  Taunt.  309.  And  see  Carruthers  v.  Sydehotham,  4  M. 
&L  S.  77.  But  not  to  vessels  having  on  board  pilots  appointed  for  other  places  than  those  expressly  named 
in  the  preamble  or  purview  of  the  Act,     Attorney -general  v.  Case,  3  Price,  302. 
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is  liable  for  personal  misconduct,  althongh  a  superior  officer  be  on  board  (/). 
But  where  damage  is  occasioned  to  anoitier  vessel,  although  a  pilot  was  on 
board,  it  is  a  question  of  (act  for  the  jury  whether,  at  the  tune  the  accident 
happen,  the  defendant's  vessel  was  under  the  direction  of  a  pilot  (m). 

Public  commissioners  or  their  clerks,  who  are  entrusted  with  the  conduct 
of  public  works,  are  not  liable  for  the  negligence  of  the  workmen  em[)loyed 
*740     *by  those  with  whom  they    have  contracied  for  the  execution  of  such 
works.     In  such  cases,  the  action   for  negligence  occasioning  an  injury 
ought  to  be  brought  against  the  contractor  and  his  servants  (w). 
Against  an      In  an  action  against  the  defendant  for  not  repairing  his  fences,  it  is  ne- 
occupier,     cessary,  in  addition  to  evidence  of  the  obligation  to  repair,  and  of  the  da- 
*^'^"  mage  which  has  resulted  from  the  neglect,  to  prove  that  the  defendant  is 

the  occupier  of  the  esiate  liable  to  the  repair  (o).     But  where  the  owner  of 
a   house  is  bound  to  repair  it,  he,  and  not  the  occupier,  is  liable  for  the 
damage  occasioned  by  tiie  neglect  to  repair  (/?), 
Proof  of  Thirdly.  It  must  be  shown  that  damage  resulted  to  the  plaintiff  (§'),  as 

damage,     alleged  ill  the  declaration,  from  the  act  or  omission  of  the  defendant  (r). 

Where  a  public  nuisance  has  been  committed  by  the  defendant,  as  by 
obstructing  the  King's  highway,  the  plaintiff  cannot  support  a  private 
action  without  proving,  as  alleged  in  the  declaration,  that  he  has  sustained 
some  special  and  particular  damage  beyond  ihat  which  is  suffered  by  other 
subjects  (.y);  as  by  a  hurl  to  himself  or  his  horse,  from  falling  into  a  trench 
cut  in  a  public  highway  (/). 

{I)  Start  V.  Clements,  Pcake's  C.  107.  Huggett  v.  Montgomery,  2  N.  R.  466.  And  see  Lowe  v.  Cotton,  12 
Mod.  472,  477;  5  Mod.  455;  Cartli.487;  Salk.  17;  Lord  Raym.  (150;  where  three  of  the  Judges,  contrary  to 
the  opinion  of  Holt,  C.  J.,  held  that  the  postmasters  were  not  liable  for  the  loss  of  exchequer  bills  lost  by  the 
defiult  of  clerks  in  office.  [See  BoZ^n  v.  l^jZ/wmson,  2  Biy,  551.  Mi  xwell  \.  M'Hoey,  2  Bxbh.'iW.]  A3 
to  tiie  personal  responsibility  of  officers,  see  Macbeath  v.  Huldimand,  1  T.  R.  172.  Unwin  v.  Wolsely, 
lb.  674. 

(m)  Cutis  V.  Herbert,^  3  Starkie's  C.  12.  And  see  lb.  as  to  proof  of  a  pilot's  appointment;  and  ^m.  whether 
the  renewiil  cf  an  appointment  by  sub-commissioncrs,  when  an  appointment  under  the  seal  of  the  Trinity 
Housie  has  been  proved,  be  sufficient. 

(n)  Hallv.Sniith,'^  2  Bing.  156,  where  the  action  was  brought  against  commissioners  under  alighlingand 
paving  Act,  for  digging  a  ditch  in  the  street,  and  leaving  the  same  without  light  or  guard,  &.e.,  per  quod  the 
plainliif  fell  in  and  was  injured,  &,c.  And  sec  Harris  v.  Baker,  4  M.  &-  S.  27.  In  Saltan  v.  Clarke,'^  I  Miirsh. 
429,  it  was  held  that  the  defendant,  a  trustee  under  a  turnpike  Act,  was  not  liable  for  an  injury  occasioned 
by  the  making  of  a  drain,  although  he  had  directed  it  to  be  made  in  an  improper  manner,  but  had  given  the 
order  after  having  taken  the  best  advice  he  could  obtain.  One  acting  for  the  public  (gratuitously)  is  not  liable 
for  the  negligence  of  the  artificer.     Hallv.Smith,^  2  Bing.  156. 

(o)  Cheatham  v.  Harrison,  4  T.  R.  318. 

(p)  Payne  v.  Rogers,  2  H.  B.  341).  But  such  an  action  does  not  lie  against  the  inhabitants  of  a  county  for 
not  repairing  a  public  bridge.     Russel  v.  Devon, Inliah.  2  T.  R.  667. 

(7)  It  is  not  essential  that  the  plaintiff  should  be  the  owner  of  the  property;  it  is  sufficient  if  he  have  the 
use  of  it  for  the  time.  Thus  a  gratuitous  bailee  of  a  horse  may  maintain  an  action  for  negligence  in  not  re- 
pairing a  fence,  which  the  defendant  is  bound  to  repair,  by  means  of  which  the  horse  is  injured.  Booth  v. 
Wilson,  1  B.  &  A.  5i).  A.,  the  supposed  owner  of  a  shop  and  goods,  allows  F.  to  reside  there,  and  act  as 
owner  in  the  sale  of  the  goods.  P.  may  maintain  an  action  for  an  injury  to  the  goods  by  negligent  driving 
whilst  under  the  care  of  his  servant.  Whittingham  v.  Bloxham,*  4  C.  &  P.  597.  The  plaintiff  was  allowed 
to  call  A.  in  reply,  to  negative  ownership  in  A.     lb. 

(r)  Supra,  tit.  Case,  and  til.  Libel.  Where  the  plaintifTs  horse  escaped  througti  a  defect  of  the  defendant's 
fences  into  his  close,  jjnd  was  there  killed  by  the  falling  of  a  haystack,  it  was  held  thit  the  damage  was  not 
too  remote  to  prevent  the  action  being  sustainable.  Powell  \.  Salisbury,  2  Y.  &  3. '3d0.  And  see  .4non.  1 
Vent.  264.  Holbatch  v.  Warner,  Cro.  Jac.  665.  Where  by  the  improper  act  of  the  defendant,  in  throwing 
packs  of  wool  out  of  a  loft  instead  of  using  a  crane,  the  plaintifl"  was  deprived  of  his  presence  of  mind  and  ran 
into  Ihe  danger;  held,  that  it  was  for  the  jury  to  say  whether  the  injury  was  not  occasioned  by  the  wrongful 
act  of  the  defendant.      Wulley  v.  Scovell,  I  Mo.  &-  R.  105. 

(«)  1  Inst.  56.  Hubert  v.  Grove,  I  Esp.  C.  48.  Iveson  v.  Moore,  1  Lord  Raym.  486;  12  Mod.  262;  Willcs, 
74,  n.  It  is  said  that  ihe  mere  obstructiou  of  the  plaintifTs  busine.-s,  by  merely  delaymg  him  on  the  road  for 
a  short  time,  will  not  support  an  action,  the  injury  being  but  consequential.  P.  C.  Paine  v.  Patrick, 
Carih.91. 

(0  Carth.  191.  [See  Harrison  v.  Slerret,  4  Har.  &c  M'llen.  540.  Dunn  v.  Stone,  2  Com.  Law  Reps.  261. 
Hughes  V.  Heiser,  I  Binney,  463.] 
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Where  the  defendant  Iiad  re-moored  his  barge  across  a  public  navigable 
creek,  by  means  of  which  tlie  plainliflT,  who  was  navigatiiigalong  the  creek, 
was  forced  to  unload  his  barge,  and  carry  his  goods  inland  at  a  considerable 
expense,  it  was  held  to  be  a  special  damage,  sufficient  to  support  the 
action  (n).  So  where  the  plaintiff  was  obliged,  in  consequence  of  an 
obstruction  of  a  public  road,  to  carry  his  tithes  by  a  longer  and  more  incon- 
venient way  (v).  In  such  an  action  the  proxiniate  cause  of  the  mischief 
*should  be  stated  in  the  declaration;  and  if  the  remote  cause  alone  be  al-  *741  " 
leged,  it  will  not  be  competent  to  the  plaintitf  to  give  the  intermediate  causes 
in  evidence  (lo). 

A  defendant  liable  in  respect  of  damages  to  the  plaintiff's  vessel  by  col- 
lision, is  not  entitled  to  deduct  a  sum  paid  by  an  insurer  in  respect  of  the 
same  damage  (x). 

In  an  action  for  an  injury  occasioned  by  the  negligence  of  another,  the  Evidence 
defendant  may  show  that  ihe  damage  was  occasioned  by  mere  accident,  noi"  defence, 
blame  being  imputable  to  the  defendant  or  his  agent  (y).  It  is  a  good 
defence  (z)  to  show  that  the  injury  so  far  arose  from  the  negligence  of  the 
plaintiff  liimself,  that  he  might,  by  ordinary  care  and  caution,  have  avoided 
the  injury.  Thus,  one  who  is  injured  by  riding  against  an  obstruction  in 
a  public  highway,  cannot  recover  damages  if  it  appear  that  he  was  riding 
violently,  and  without  ordinary  care;  and  that  with  due  care  he  might 
have  seen  and  avoided  the  obstruction  («).  And  although  the  defendant's 
negligence  be  the  primary  cause  of  consequential  injury  to  the  plaintiff,  yet 
if  the  proximate  and  immediate  cause  be  the  unkilfulness  of  the  plaintiff, 
it  seems  that  the  latter  will  not  be  entitled  to  recover  (b).  As  where  ^. 
placed  rubbish  in  the  highway,  and  tiie  dust  blown  from  it  frightened  the 
horse  of  B.,  which  carried  him  nearly  in  contact  with  a  waggon,  to  avoid 
which  B.  unskilfully  rode  over  other  rubbish,  and  was  overthrown  and 
hurt  (c).  But  where,  in  consequence  of  unskilful  driving,  a  stage-coach 
was  likely  to  be  overturned,  and  an  outside  passenger,  with  a  view  to  his 
own  safety,  jumped  off,  and  his  leg  was  broken,  it  was  left  to  the  jury  to 
say  whether  he  did  this  rashly  and  without  sufficient  cause,  or  from  a  rea- 
sonable apprehension  of  danger  (d). 

(u)  Rose  V.  Miles,  4  M.  &  S.  101. 

(c)  Hart  V.  Bassett,  T.  .Tones,  156.  The  Court  said  that  the  plaintiff  had  sustained  a  particular  damage; 
for  the  labour  and  pains  which  he  had  been  forced  to  take  with  his  cattle  and  servants,  by  reason  of  this  ob- 
struftion,  might  be  of  more  vilue  than  the  loss  of  a  horse,  vviiich  was  sufficient  to  support  an  action.  See  also 
Chichester  v.  Lelhhridgc,  VVilles,  73.     [SeeComyn's  R.  60.] 

(w)  Fitzsimmons  v.  Inglis,^  5  Taunt.  534.  (x)   Yates  v.  Whyle,^  4  Bingr-  N.  C.272. 

ly)  See  Crofts  v.  Walerhouse,^  3  Mmg.  321.  Lack  v.  Sewanl,*  4  C.  &  P.  106.  Supra;  and  where  the 
plaintiff's  Ciise  rests  on  a  mere  presumption  of  negligence  from  the  defendant's  coach  breaking  down,  the 
latter  may  show  tiiat  it  had  recently  been  examined,  when  no  defect  was  discovered,  and  that  the  coachman 
was  a  skilful  driver,  and  was  driving  at  a  moderate  pace.     Christie  v.  Griggs,  2  Camp.  81. 

(?)  As  to  the  proper  plea  for  admitling  evidence  of  any  particular  defence,  see  above,  tit.  Case,  and  the 
rules  of  U.  T.  3  &  4  W.  4,  below,  tit.  Rules.  As  to  the  competency  of  witnesses  for  the  defendant,  see 
Vol.  I,  p.  12.5. 

(a)  Bulterjifld  v.  Forrester,  11  East,  60.  Chaplin  v.  Howes,^  3C.  &P.  .554.  Although  the  defendant  be 
guilty  of  neofligence,  yet  if  the  plaintiff  might  by  ordinary  care  have  avoided  the  consequences,  and  did 
nnf,  iie  is  to  be  regarded  as  Ihe  author  of  his  nyjn  wrong;  per  Parke,  B.,  in  Bridge  v.  The  Grand  Junction 
Railway  Co,  3  M  &  W.  244.  Williams  v.  Holla  nd,6  ]  Q  Bing.  112;  6  C.  &  P.  23.  So  in  the  case  of  running 
down  a  ship.  A  plaintiff,  however,  may  recover  although  he  might  have  prevented  the  collision,  provided 
he  was  in  no  decree  in  fault  in  not  endeavouring  to  prevent  it.      Vennall  v.  Ganner,  1  C.  &  M.  21. 

(ft)  2  Taunt.  314. 

(c)  Fhioer  v.  Adam,  2  Taunt.  314.  [See  aho,  Steele  v.  Ireland  Western  Lock  Navigation  Company,  2 
Johns.  283.     Town  of  Lebanon  v.  OlcotI,  1  N.  Hamp.  R.  339.] 

(d)  Jones  V.  Boyce,"!  1  Starkie's  C.  403,  cor.  Ld.  Ellenboroufrh,  C.  J.;  the  jury  found  for  the  plaintiff, 
damages  40flZ.  And  see  Cruden  v.  Fenthain,  2  Esp.  C.  685.  Williams  v.  Holland,^  6  C.  &  J*.  24;  10  Bing. 
112.     Woolf  v.  Beard,»  8  C.  &  P.  373.     And  see  above. 
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741  NUISANCE— TO  LANDS,  &c. 

Proof  of         III  an  action  for  a  nuisance  to  the  plaintifT's  real  property  (e)  (A),  he  must, 
^ssession,  j^^  *case  the  matter  be  put  in  issue  by  proper  pleas,  prove,  1st,  his  posses- 
*'742     sion  (/)  of  the  house  or  land,  or  his  reversionary  interest  (^);  or  if  an  incor- 
poreal right  be  effected,  his  title  to  it  (A).     2dly.  The  act  of  nuisance  done 
by  the  defendant.     3dly.  The  damage  resulting  to  the  plaintiff's  right  (1). 

(e)  In  g-eneral,  case  lies  for  an  injury  to  the  house  or  land  of  another;  as  for  building'  a  house  which 
overhang's  the  land  of  another,  and  causes  the  rain  to  fall  upon  it  and  injure  it.  (See  Penruddoclc's  Case,  5 
Rep.  too.  Bowry  v.  Pope,  1  Leon.  168:  Cro.  Eliz.  118.)  Batin's  Case,  9  Rep.  53,  b.  So  for  any  injury  to 
lands  or  houses  which  renders  them  useless,  or  even  uncomfortable  for  the  purposes  of  habitation,  an  action 
lies;  as  for  tlie  erection  and  use  of  a  smith's  forge  {Bradley  v.  Gill,  Lutw.  69);  a  privy  {Styan  v.  Hutch- 
inson, cor.  Ld.  Kenyon,  Sitt.  after  Mich.  40  Geo.  3,  cited  2  Selw.  N.  P,  1047);  a  pig-stye  {Aldred's  Case,  9 
Rep.  59);  a  lime-kiln  (Ibid,  per  Wray,  C.  J.);  a  tobacco-mill  {Jones  v.  Powell,  Hutt.  136).  So  for  the  cor- 
ruption  of  water  by  drugs,  by  means  of  which  water  running  through  the  plaintiff's  premises  is  rendered 
less  serviceable  for  the  use  of  his  cattle.  In  a  house  four  things  are  desired:  Habiiatio  hovdnis,  delectatio 
inhabitantis,  necessilas  luminis,  salubritas  aeris.  Aldred's  Case,  9  Co.  57.  Where  the  defendant  erected  a 
stove  with  a  chimney,  for  the  purpose  of  having  a  fire  in  a  saddle-room  adjoining  his  stables,  which  were 
situated  behind  the  defendant's  house  in  Spring-Gardens,  and  the  smoke  occasioned  inconvenience  to  the 
plaintiff,  whose  house  was  also  situated  in  Spring-Gardens,  at  the  distance  of  forty  or  fifty  yards  from  the 
chimney,  by  injuring  the  furniture  in  the  drawing-room,  &,c.,  it  was  held  to  be  a  nuisance.  Lord  Colchester 
V.  Ellis,  cor.  Abbott,  C.  J.  It  is  otherwise  where  the  defendant's  act  is  attended  simply  with  inconvenience 
to  the  plaintiff;  as  where  he  merely  cuts  off  a  |)rospcct  from  the  house  by  building  a  wall,  but  does  not  ex- 
clude tlie  light  {Knowles  v.  Richardson,  2  Mod.  55;  9  Rop.  586);  or  by  opening  a  new  window  disturbs  the 
privacy  of  the  plaintiff  (per  Eyre,  C.  J.  cited  by  Le  Blanc,  J.  3  Camp.  82).  The  only  remedy  in  such  a  case 
is  to  obstruct  the  window  by  a  wall  built  on  the  plaintiff's  premises.  In  Street  v.  Tugwell  (41  Geo.  3, 
cited  2  Selw.  N.  P.  1047),  an  action  was  brought  for  keeping  a  number  of  pointers  so  near  the  plaintiff's 
house  that  his  family  were  disturbed  in  the  enjoyment  of  if,  and  prevented  from  sleeping  during  the  night; 
and  the  jury  found  for  the  defendant,  although  he  adduced  no  evidence.  A  new  trial  is  said  to  have  been 
refused;  and  yet  it  seems  to  be  difficult  to  distinguish  between  a  nuisance  occasioned  by  the  establishing  a 
dog-kennel  near  a  man's  house,  and  the  use  of  a  forge  or  mill.  An  action  will  also  lie  against  the  proprietor 
of  tithes  for  not  removing  them  from  the  soil  within  a  reasonable  time  (8  T.  R.  72),  provided  the  tithe  has 
been  duly  set  out,  the  wheat  in  the  sheaf  {Shallcross  v.  Jowle,  13  East,  261),  and  hay  in  the  cock,  after  being 
tedded.  "  Mayes  v.  Willett,  3  Esp.  C.  31.  Newman  v.  Morgan,  10  East,  5.  Blaney  v.  Whitaker,  23  Geo.  3, 
cited  Ibid.  Halliwell  v.  Trtippes,  2  Taunt.  55.  A  plaintiff  having  demised  a  cottage  without  excepting 
mines,  may  maintain  an  action  on  the  case  against  one  who  injures  the  cottage  by  excavating  coal,  although 
it  be  doubtful  whether  the  injury  was  occasioned  by  getting  the  coal  under  the  cottage  or  under  adjoining 
land.  Raine  v.  Alderson,^  4  Bing.  N.  C.  702.  An  action  lies  for  erecting  a  hay-rick  near  the  plaintiff's 
house,  at  the  extremity  of  tlie  defendant's  land,  with  such  gross  negligence  that,  by  its  spontaneous  ignition, 
the  plaintiff's  house  is  burnt.  Vaughan  v.  Menlove,^  3  Bing.  N.  C.  468.  So  where  a  lessee  overcharges  his 
floor  with  weight,  whereby  it  falls  into  the  plaintiff's  cellar  below.  Edwards  v.  Hallinder,  2  Leon.  93. 
Or  the  defendant  builds  a  house  overhanging  that  of  the  plaintiff,  whereby  the  rain  falls  upon  the  plaintifT's 
house.  Balin''s  Case,  9  Rep.  53,  b.  An  action  is  not  maintainable  in  respect  of  the  reasonable  use  of  a 
person's  rights,  although  it  be  tu  the  annoyance  of  another;  as  if  a  butcher  or  brewer  exercise  his  trade  in  a 
convenient  place.  Com.  Dig.  Action  on  the  Case  for  Nuisance, C.  See  R.  v.  Cross,'^  2  C.  (St  P.  483.  R.  v. 
Walts,*  M.  &  M.  281.  So  an  action  does  lie  in  respect  of  that  which  becomes  a  nuisance  only  by  reason  of 
some  modern  alteration  made  by  the  plaintiff  himself;  as  where  he  opens  a  new  window,  in  consequence  of 
which  only  the  nuisance  exists.     Lawrence  v.  Obee,  3  Camp.  514. 

(/)  If  a  prescriptive  right  be  alleged,  such  right  must  be  proved.  (See  tit.  Prescription.)  But  although 
it  was  formerly  held  to  be  necessary  to  allege  a  right  by  prescription  {Bowry  v.  Pope,  1  Leon.  168;  Cro. 
Eliz.  118),  it  is  now  settled  that  a  general  averment  of  a  right,  as  incident  to  the  plaintiff's  possession  of 
house,  or  land,  is  sufficient.     Supra,  lit.  Disturbance;  and  see  the  cases  cited  infra,  note  (o.) 

{g)   Vide  tit.  Reversion.  {h)  Supra,  tit.  Disturbance. 

(A)  (In  an  action  for  a  nuisance  in  flowing  water  back  upon  the  plaintiflfs  land  by  means  of  a  mill-dam, 
the  defendant  may  give  evidence  of  a  parol  license  from  a  former  owner  of  the  plaintiff's  land.  M'KelUp 
V.  AVIlhenny,  4  VVatts,  317.  In  an  action  for  a  nuisance  occasioned  by  obstructing  a  stream  made  navigable 
by  law,  if  it  appear  that  the  injury  arose  from  causes  which  might  have  been  foreseen,  such  as  freshets  and 
the  collection  of  ice,  he  whose  superstructure  is  the  cause  of  the  mischief,  shall  be  liable  for  damages — 
(jtherwise  if  the  injury  be  occasioned  by  act  of  Providence.  Bell  v.  M'Clintoch,  9  Watts,  119.  If  a  dam 
be  built  or  a  navigable  stream  in  conformity  with  the  provisions  of  the  law,  and  the  schuto  had  been  rendered 
innavigable  by  fl.)od  or  accident,  the  owner  of  the  dam  woidd  not  be  liable  for  damage  occasioned  thereby, 
before  he  had  time  to  repair  it.     Roush  v.  Walter,  10  Watts,  86.) 

(1)  [Where  one  built  a  house  on  his  own  land,  within  two  feet  of  the  boundary  line,  and  seven  years 
afterwards  the  adjoining  owner  dug  so  deep  into  his  own  land  as  to  endanger  the  house,  whereupon  the 
owner  of  the  house  left  it  and  took  it  down;  it  was  held  that  no  action  would  lie  for  damage  to  the  liouse,  but 
that  the  owner  was  entitled  to  damage  for  the  falling  of  his  natural  soil  into  the  excavation  thus  made. 
Thurston  v.  Hancock,  12  Mass.  Rep.  220.     A  person  wlio  builds  a  house  adjoining  that  of  another,  and  sinks 
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All  actions  for  nuisances  affecting  real  property,  whether  corporeal  or  Variance, 
incorporeal,  are  local  in  their  nature,  and  must  be  proved  to  have  been 
committed  within  the  county  in  which  the  action  is  brought  (i).  But  in 
general,  unless  the  declaration  contain  a  precise  local  description  of  the 
*nuisance,the  local  situation  will  be  acribed  to  venue,  and  will  not  require  *743 
presise  proof  (A?).  Where  a  declaration  for  damaging  the  plaintiff's  wharf 
alleged  that  it  was  situate  near  the  river  Tliames,  to  wit,  at  Kingston,  in 
the  parish  of  St.  Saviour,  Southwark,  in  the  county  of  Surrey,  and  it  ap- 
peared in  evidence  that  there  was  no  such  place  as  Kingston,  in  that  parish, 
it  was  held  that  the  description  might  be  referred  to  venue  (/). 

The  evidence  to  prove  the  right,  as  claimed,  is  either  direct  or  presump- Proof  of 
live:  direct,  as  where  there  is  an  express  grant  of  a  right  of  way.    So  the^"  incorpo- 
title  may  arise  by  implication  of  law.     Where,  for  instance,  a  man  con-'^'^^  "^' ' 
veys  land  to  another  which  is  inaccessible  except  through  his  own  lands, 
he  grants,  by  implication  of  law,  such  a  way  for  the  enjoyment  of  the 
land  (m).     So  if  a  man,  who  has  built  a  private  house  on  his  land,  sells  the 
house,  neither  he  nor  any  one  who  derives  title  to  the  adjacent  land  from 
him  can  obstruct  the  lights  {n). 

In  an  action  for  a  nuisance  to  an  incorjjoreal  right,  as  for  obstructing  the  Presump. 
plaintiff's  lights,  evidence  of  an  uninterrupted  use  and  enjoyment  of  the*'^^ '^^'- 
lights  for  the  space  of  twenty  years  will  raise  j??r/«i«  facie  presumption  of 
a  legal  title  so  to  enjoy  them  (o). 

(i)  Mersey  and  Irwell  Navigation  v.  Douglas,  2  East,  497.  Where  no  local  description  is  alleged  in  an 
action  for  a  nuisance,  the  property  will  be  presumed  to  be  situated  in  the  county  specified  in  the  margin 
{Warren  v.  Webb,  1  Taunt.  379).  An  averment,  that  the  defendant  suffered  a  water-spout  to  be  out  of  re- 
pair at  A.,  in  the  county  of  B.,  was  held  to  be  an  averment  that  it  was  situated  there  (Ibid.)  The  general 
rule  is,  that  the  venue  in  the  margin  may  aid,  but  cannot  hurt. 

{k)  Hamer  v.  Raymond,^  5  Taunt.  789;  1  Marsh.  363;  supra,  tit.  Case;  and  see  tit.  Variance. — Venue. 

(Z)  Hamer  v.  Raymond,^  5  Taunt.  789.     And  see  tit.  Penal  Action. 

(m)  Com.  Dig-,  tit.  Chimin.  D.  3;  2  Cro.  170;  Mod.  Ca.  4.  Chichester  v.  Lethbridge,  Willes,  71.  Howton 
V.  Frearson,  8  T.  R.  50.  A  lodger  in  a  house  has  a  right  to  the  use  of  the  knocker,  door-bel!,  staircase  and 
water-closet,  in  the  use  of  which  if  the  landlord  obstruct  him,  case  lies.  Underwood  v.  Burrows,'^  7  C.  &. 
P.  26.  It  was  held  to  be  no  answer  under  the  general  issue,  that  tiie  water-closet  had  become  useless  before 
the  defendant  removed  it.  But  evidence  was  admitted  in  mitigation  of  damages,  that  the  plaintiff  and  his 
family  were  bad  lodgers,  and  that  the  defendant  did  the  acts  complained  of  in  order  to  get  rid  of  them.  lb. 

(n)  Palmer  X.Fletcher,  I  Lev.  122.  [See  Story  v.  Odin,  12  Mass.  R.  157.  Yelv.  216,  a  note  (1).]  One  who 
builds  a  new  house  on  his  own  land  cannot  recover  against  the  owner  of  adjacent  land  for  digging  in  his 
own  land,  ^er  quod  the  wall  of  his  house  is  weakened  and  falls.  Wyatt  v.  Harrison,^  3  B.  &  Ad.  871;  and 
see  Wilde  v.  Minsterley,  Com.  Dig.  Action  on  Case  for  Nuisance  (C);  2  Roll.  Ab.  Trespass  (I.)  1.  Palmer 
V.  Fletcher,  1  Sid.  167.  A.  being  the  owner  of  two  adjoining  houses,  grants  a  lease  of  one  to  B.  and  then 
leases  the  other  to  C,  there  then  being  in  that  house  certain  windows.  B.  accepts  a  new  lease  from  A.;  B. 
cannot  alter  his  tenement  so  as  to  obstruct  C.'s  lights,  although  they  have  not  existed  for  twenty  years.  Couts 
V.  Gorham,*  M.  &  M.  396;  and  see  Riviere  v.  Bower,^  R.  &  M.  24.  Swansborougk  v.  Coventry,^  9  Bing. 
309.     Compion  v.  Richards,  1  Price,  27. 

Where  a  body  corporate  is  bound  to  discharge  an  obligation  for  the  benefit  of  the  public,  an  indictment 
lies  for  the  general  injury  to  the  public,  and  an  action  on  the  case  for  any  special  or  particular  injury  to  an 
individual.  Mayor,  Sfc.  of  Lyme  Regis  v.  Henley  (in  error),"  3  B.  &  Ad.  77.  Although  the  obligation  be 
not  an  immemorial  one.  Ih. 

Where  a  corporation  held  under  a  grant  from  the  Crown  of  a  borough,  quay,  and  all  tolls,  immunities, 
&,c.,  with  a  direction  to  repair  sea-walls,  it  was  held  that  a  pirty  suffering  loss  by  the  walls  being  suffered 
to  fall  into  decay,  may  maintain  an  action  against  the  corporation  for  damages.  Henley  v.  Mayor,  t^r.  of 
Lyme  Regis,^  5  Bing.  91. 

(o)  Colterell  v.  Griffiths,  4  Esp.  C.  69.  Darwen  v.  Upton,  cited  2  Will.  Saund.  175,  a.  Lewis  v.  Price, 
cited  lb.  Dousal  v.  Wilson,  cited  lb.  Hubert  v.  Groves,  1  Esp.  C.  148.  Daniel  v.  North,  11  East,  372. 
Lawrence  v.  Obee,  3  Camp.  514.     Lord  Guernsey  v.  Rodbridges,  Gil.  Eq.  R.  3;  Com.  Dig.  Temps.  6;  infra, 

the  foundation  lower  than  that  of  his  neighbour,  is  not  liable  for  any  consequential  damage,  if  he  have  used 
due  diligence  to  prevent  injury  to  the  other's  house.  Panton  v.  Holland,  17  Johns.  92.  If  a  surveyor  of 
liighways  dig  down  or  raise  a  street,  discreetly  and  not  wantonly,  whereby  a  house  contiguous  thereto  is  en- 
dangered or  injured,  the  owner  has  no  remedy.     Cullender  v.  Marsh,  1  Pick.  418.] 
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*VVhere  there  is  a  grant  of  a  franchise,  the  exercise  of  the  right  is  evi- 
dence of  the  value  and  extent  of  the  right.  The  owner  of  an  ancient  mar- 
ket may,  by  evidence  of  the  constant  exercise  of  the  right,  show  that  he  is 
entitled  to  it,  to  the  exclusion  of  any  sale  of  marketable  commodities  by- 
Market,  an  inhabitant  in  his  private  house  or  shop  ( p).  The  lord  of  the  market 
may  determine  in  what  particular  place  within  the  district  it  shall  be 
held  {q). 

It  is  no  variance  that  the  market  is  alleged  to  be  held  on  specified  days 
of  the  week,  without  the  exception  of  days  on  which  the  holding  is  prohi- 
bited by  a  general  statute  (r). 

If  the  lord  of  a  market  permits  part  of  the  space  in  which  the  market  is 
held  to  be  occupied  otherwise  than  for  the  sale  of  marketable  commodities, 
to  the  partial  exclusion  of  the  vendors  of  marketable  commodities,  he  can- 
not maintain  an  action  for  selling  beyond  the  limits  of  the  market,  without 
proof  of  notice  to  the  defendant  that  there  was  room  for  him  in  the  market 
on  the  particular  occasion  {s). 

A  legal  title  may  also  be  presumed  from  a  period  of  enjoyment  short  of 
twenty  years,  if  other  circumstances  render  it  probable  that  such  a  right 
has  been  acquired  by  grant  or  otherwise;  on  the  other  hand,  an  enjoyment 
for  a  longer  period  is  but  presumptive  evidence  tending  to  prove  the  right; 
and  the  presumption  may  be  rebutted  by  positive  evidence  to  the  contrary, 
or  by  evidence  which  explains  the  forbearance  of  the  other  party,  to  inter- 
rupt the  enjoyment  of  the  privilege  consistently  with  his  right  to  interrupt 
it  (/). 

tit.  Prescription. — Time.  Supra,  tit.  Disturbance.  So  a  riglit  of  wny  will  be  presumed  from  an  enjoyment 
of  twenty  years.  Campbell  v.  Wilson,  3  East,  294.  Keymer  y.  Summers,  B.  N.  P.  74;  3  T.  R.  197.  So, 
although  every  person  is  entitled  to  the  benefit  of  the  water  that  flows  over  his  land,  without  diminution  or 
alteration,  yet  an  adverse  right  may  exist,  founded  on  the  occupation  of  another;  and  although  the  stream 
be  either  diminislied  in  quantity,  or  even  corrupted  in  quality,  as  by  means  of  the  exercise  of  certain  trades, 
yet  if  the  occupation  of  the  party  so  taking  or  using  it  has  existed  for  so  long  a  time  as  may  raise  the  pre- 
sumption of  a  grant,  the  other  party,  whose  land  is  below,  must  take  the  stream,  subject  to  such  adverse 
right.  Twenty  years  exclusive  enjoyment  of  the  water,  in  any  particular  manner,  affords  a  conclusive  pre- 
sumption of  the  right  of  the  party  so  enjoying  it,  derived  from  grant,  or  Act  of  Parliament;  but  less  thun 
twenty  years'  enjoyment  may  or  may  not  afford  such  a  presumption,  accordingly  as  it  is  attended  with 
circumstances  to  support  or  rebut  the  right.  Per  Lord  Ellenborough,  Beeley  v.  Shato,  6  East,  214.  [Angell 
on  Watercourses,  Chap,  iv,  vii,  viii.]  And  see  Balston  v.  Benstead,  1  Camp.  463;  and  see  tit.  Watercourse, 
Pew,  and  Prescription;  and  now  see  the  stat.  2  &  3  VV.  4,  c.  71,  by  which  the  law  on  this  subject  is  now 
governed.  Where  a  tmisance  is  of  a  permanent  nature,  an  action  lies  at  the  suit  of  the  reversioner,  as  well 
as  of  the  tenant  in  possession.  Biddlesford  v.  Onslow,  3  Lev.  209.  A  reversioner  cannot  sue  for  a  mere 
trespass,  although  done  with  a  view  to  claim  a  right,  if  the  act  during  the  tenancy  be  not  injurious  to  the 
reversion.  Baxter  v.  Taylor,'^  4  B.  &  Ad.  72.  But  the  reversioner  may  sue  for  an  injury  to  his  right, 
although  the  nuisance  may  easily  be  removed.  Sliadwell  v.  Hutchinson,^  M.  &  M.  350.,  A  landlord  may 
maintain  an  action  against  his  tenant,  in  respect  of  anything  done  to  destroy  evidence  of  title.  Young  v. 
^pencer,3  10B.  &C.  152. 

(p)  Mosley,  Bart.  v.  Walker,'*'  7  B.  &  C.  40;  and  see  7%e  Prior  of  Dunstable's  Case,  11  H.  B.  19,  a.;  8 
Co.  127;  Com.  Dig.  Market,  F.  2;  Vin.  Ab.  tit.  Market.  Bailiffs  of  'Tewkesbury  v.  Bricknell,  2  Taunt.  133. 
But  semble  that  the  mere  right  to  the  franchise  does  not,  per  se,  confer  such  an  exclusive  privilege.  And 
semble,  that  the  grantee  of  a  new  right  of  market  cannot  compel  persons  carrying  on  trade  there  in  their 
shops  to  desert  them  and  frequent  the  market,  lb. 

(q)  Curwen  v.  Salkeld,  3  East,  538;  7  B.  &  C.  54. 

(r)  Mosley  v.  Walker,*  7  B.  &  C  40.  For  where  the  law  raises  the  exception,  it  need  not  be  stated  in 
pleading.     Comyns  v.  Boyer,  Cro.  Eliz.  185. 

(s)  Prince  v.  Lewis,^  5  B.  &  C.  360.  Secus,  where  the  defendant,  at  the  time  of  selling  marketable  goods 
in  his  own  house  adjoining  to  the  market,  had  a  stall  in  the  market  which  he  might  have  used;  the  jury 
finding  that  he  had  no  reasonable  cause  fob  selling  in  his  own  house.     Mosley  v.  Walker,'*  7  B,  &  C.  40. 

{t)  See  tit.  Prescription;  Presumption,  and  supra,  note  (o).  The  same  rule  prevails  in  general  with 
respect  to  incorporeal  rights,  easements,  and  privileges  claimed  in  the  lands  of  another;  as  in  the  case  of  a 
right  of  way.  Campbell  v.  Wilson,  3  East,  294.  Keymer  v.  Summers,  B.  N.  P.  74;  3  T.  R.  157.  Wood 
V.  Veal,^  5  B.  &  A.  454.  In  R.  v.  Barr,  4  Cump.  16,  the  way  had  been  used  for  thirty  years  by  the  public, 
during  a  succession  of  tenancies,  the  owner  having  had  notice,  &-c.;  Lord  Ellenborough  held,  that  it  was 
evidence  that  the  way  had  been  used  with  his  assent.     But  see  Wood  v.  Fca/,6  5  B.  &  A.  454. 
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Thus  the  evidence  of  a  title  to  aright  of  way,  or  to  the  use  of  lights  de- 
rived from  enjoyment  by  the  claimant,  and  that  the  acquiescence  of  others, 
for  the  space  *of  twenty  years,  may  be  rebutted  by  proof  that  the  adjoin-    *745 
ing  property  was  in  the  occupation  of  a  tenant  under  a  lease;  for  the  land- 
lord is  not  bound  by  the  laches  of  ihe  tenant  {u). 

The  right  acquired  by  length  of  enjoyment  is  commensurate  with  the 
nature  and  extent  of  the  enjoyment.  Thus,  if  the  plaintiff  prescribe  for  a 
window  to  a  malthouse,  he  cannot  maintain  an  action  for  creeling  a  wall 
by  means  of  which  his  window  is  generally  darkened,  if  it  appear  that 
sufficient  hght  is  still  admitted  for  the  occupation  of  the  plaintiff's  building 
as  a  malthouse  (.r).  But  where  an  ancient  window  has  been  enlarged,  the 
owner  of  the  adjoining  premises  is  not  at  liberty  to  obstruct  any  part  of  the 
original  window,  although  the  unobstructed  part  of  the  new  window  be 
larger  than  the  old  one  (y),  and  although  he  may  possess  no  means  of  re- 
ducing the  new  window  to  its  original  size. 

Secondly/.  The  plaintiff  must  of  course  prove  some  act  or  omission  (z),  Defend- 
constituting  a  nuisance  on  the  part  of  the  defendant.  The  evidence  to  ant's 
prove  the  act  to  have  been  done  by  the  defendant,  or  by  his  authority,  is  of  ^^^"'^^^ 
too  obvious  a  nature  to  require  coiiiment  (a).  It  is  sufficient  to  prove  that 
the  defendant  either  erected  the  nuisance,  or  that  being  the  alienee  of  the 
land  he  continued  the  nuisance  (6),  or  that  having  erected  the  nuisance  he 
let  the  premises  and  received  rent  from  his  tenant  (c).  After  damages  have 
been  recovered  for  the  erection  of  a  nuisance,  another  action  is  still  main- 
tainable for  the  continuance  of  the  same  nuisance  by  the  defendant.  And 
where  the  plaintiff  had  recovered  from  a  tenant  for  years,  who  afterwards 
underlet  the  premises  on  which  the  luisiance  was  erected,  to  a  sub-tenant, 
and  an  action  for  the  continuance  of  the  nuisance  was  brought  against  the 
former  tenant,  the  Court  held  that  the  action  was  maintainable,  for  the  de- 
fendant had  transferred  the  premises  with  the  original  wrong,  and  by  his 
demise  had  affirmed  the  continuance  of  it  (f/);  and  the  plaintiff  might  in 
such  case,  proceed  against  the  sub-lessee  (e);  but  in  such  case  it  has  been 
said  that  notice  to  the  latter  is  necessary  (/).     Where  the  damage  has  re- 

(t/)  Daniel  v.  North,  11  East,  372.  There  the  lights  had  been  used  by  the  plaintiff, and  enjoyed  without 
interruption  for  the  space  of  twenty  years,  during  the  occupation  of  the  opposite  premises  by  a  tenant;  and 
it  was  iield  that  this  did  not  conclude  the  landlord  without  knowledge  of  the  fact.  And  see  Bradbury  v. 
Grinsell,  2  Will.  Saund.  175,  d.  e.  Campbell  v.  Wilson,  3  East,  294.  Cooper  v.  Barber,  3  Taunt.  99.  And 
Infra,  tit.  Prescription. — Presumption. — Time. 

(x)  Martin  v.  Goble,  1  Camp.  322.     See  the  East  India  Company  v.  Vincent,  2  Atk.  83. 

(y)  Chandler  v.  Thompson,  3  Camp.  80,  cor.  Lord  Ellenborough.  See  Cherrington  v.  Abney,  2  Vernon, 
646.     Beeley  v.  Shaw,  6  East,  208. 

(z)  Case  for  non-repair  of  fences  is  maintainable  against  tiie  occupier  only.  Cheatham  v.  Hampton,  4  T. 
R.  318.     Unless  the  owner,  though  not  in  possession,  be  bound  to  repair.     Payne  v.  Rogers,  2  H.  B.  349. 

(a)  Supra,  tit.  Agent.  A  landlord  who  employed  workmen  to  do  repairs  in  a  house  in  the  possession  of 
his  tenant,  who  was  bound  to  repair,  and  directed  the  repairs,  was  held  to  be  liable  for  a  nuisance  occasioned 
by  the  negligence  of  the  workmen.  Leslie  v.  Pounds,  4  Taunt.  649;  see  tit.  Negligence.  In  an  action  for 
oiistructing  lights,  a  clerk  who  superintends  the  work  complained  of,  and  alone  directs  the  workmen,  is 
liable  as  a  co-defendant.  Wilson  v.Peto,^  6  Moore,  47.  Proof  of  the  employment  of  an  agent  by  A.  to  pull 
down  the  house  of  A.,  which  adjoins  the  house  of  B.,  is  evidence  against  A.,  in  an  action  by  B.  against  A.  for 
injuring  his  house,  without  calling  the  agent.  Peyton  v.  Governors  of  St.  Thomases  Hospital,^  4  M.  & 
R. 625. 

(6)  PenruddocTi's  Case,  5  Rep.  100. 

(c)  R.  V.  Pcdley,  3  N.  &,  M.  627;3  1  Ad.  &  Ell.  822. 

{d)  Rosewell  v.  Prior,  Salk.  460;  W.  Jones,  272;  Cro.  Jae.  373,  555.  [See  Hughes  v.  Mung,  3  Har.  & 
M'Hen.  441.  Carruthars  v.  Tillman,  I  Hayw.  501.  Anon.  v.  Deberry,  Ibid.  248.  Staple  v.  Sprina-  10 
Mass.  R.  72.]  i  t     ^. 

(e)  Ibid,  and  semble  against  both,  for  one  was  but  the  agent  of  the  other  in  doing  the  wrong. 

(/)  Penruddocli's  Case,  5  Co.  100;  scd  vide  supra,  728.  Where  a  notice  to  remove  a  nuisance  had  been 
served  on  the  defendant's  predecessor,  Abbott,  C.  J.  held  that  having  been  delivered  on  the  premises  to  the 
occupier  for  the  time  being,  it  bound  a  subsequent  occupier.     Salmons.  Bensley,'^  R.  &,  M.  189. 
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suited  from  an  omission  by  the  defendant,  as  in  neglecting  to  repair  a  pnb- 
*746  lie  road,  his  ^obligation  must  be  proved  (g).  Where  an  action  is  brought 
for  neglecting  to  remove  tithes,  it  seems  that  it  is  necessary  to  prove  a  no- 
tice to  the  defendant  of  their  having  been  set  out  (A).  If  the  injury  were 
occasioned  in  part  by  the  neghgence  of  the  plaintiff's  as  well  as  of  the  de- 
fendant's agent,  the  action  is  not  maintainable  (^). 

Where  a  house,  in  respect  of  which  a  tmisance  has  been  committed,  has 
been  aliened,  the  alienee  may  maintain  an  action  for  the  continuance  of  the 
nuisance,  after  request  made  to  abate  or  remove  the  nuisance  (k).  And  it 
should  seem  that  proof  of  such  request  is  unnecessary  in  order  to  enable  the 
alienee  to  maintain  an  action  against  a  wrong-doer,  who  is  guilty  of  a  con- 
tinuing nuisance  by  neglecting  to  remove  it  (I). 

The  defendant's  act  must  not  only  be  detrimental,  but  wrongful,  either 
in  respect  of  the  doing  such  act  at  all,  or  the  doing  it  in  an  improper  man- 
ner. An  action  does  not  lie  against  a  man  for  pulling  down  his  own  house, 
by  means  of  which  the  adjacent  house  falls  for  want  of  shoring  (/).  So  if 
a  party  build  a  house  on  his  own  land,  which  has  previously  been  excava- 
ted to  its  extremity  for  mining  purposes,  he  has  not  a  right  to  support  from 
the  adjoining  land  of  another,  unless  such  a  right  can  be  either  expressly 
proved  or  presumed  (m).  In  such  cases,  therefore,  no  action  lies,  for  no 
wrong  is  done  by  the  defendant  in  merely  using  his  own.  Yet  even  in  such 
instances,  if  a  party  having  a  right  so  to  use  his  own,  do  it  in  a  wasteful, 
negligent,  and  improvident  manner,  so  as  to  occasion  greater  injury  to  his 
neighbour  than  was  necessary,  or  than  would  in  the  ordinary  course  of 
doing  the  work  have  been  incurred,  he  is  liable.  As  where  the  owner  of 
the  house  injured  neglects  to  shore  it  up,  and  the  defendant  by  pulling 
down  his  house  in  a  negligent  and  careless  manner,  enhances  the  risk  to 
the  plaintiff's  premises  (ji). 

(g)  1  Inst,  56,  a.  n.  Hagr.  cd.  Tlie  action  will  not  lie  where  a  parish  or  county  is  bound  to  repair  a 
highway.     Russell  v.  Men  of  Devon,  2  T.  R.  G71. 

(h)  3  Burr.  1892.  But  the  common  law  does  not  require  notice  to  be  given  in  general  of  the  intention  to 
set  out  tithes,  either  predial  or  of  animals.  Kemp  v.  Filewood,  11  East,  358.  1  Roll.  Ab.  643,  tit.  Dismes, 
X.  pi.  1.  Body  V.  Johnson,  Somerset  Summer  Assizes,  1815,  cor.  Dampier,  J.  cited  2  Sel.  N.  P.  1052.  But 
a  special  custom  may  render  sucli  a  notice  necessary.     Butter  v.  Heatkly,  3  Burr.  1891. 

((■)  Hill  V.  Warren,'^  2  Slarkie's  C.  377,  where  the  action  was  brought  for  negligence  in  taking  down  a 
party-wall,  and  it  appeared  that  the  plaintiff  appointed  an  agent  to  superintend  the  work  jointly  with  the 
defendant's  agent,  and  that  both  agents  were  to  blame.  Where  a  canal  company  being  bound  to  repair  the 
banks,  brought  case  against  the  owner  of  adjoining  lands  for  digging  clay-pits,  whereby  the  plairitifT's  banks 
gave  way,  &c.;  held  that  it  ought  to  have  been  presented  as  a  question  of  fact  to  tlie  jury,  whether  at  the 
time  of  the  alleged  cause  of  complaint  the  bank  was  in  such  a  state  as  the  Act  of  Parliament  required,  and 
the  owner  of  adjoining  lands  was  entitled  to  expect;  and  not  merely  whether  the  falling  of  the  bank  was 
occasioned  by  the  digging  of  the  pits  by  the  defendant.     Stafford  Canal  Co.  v.  Hallen,^  6  B.  &  Cr.  317. 

(A-)  PenruddocVs  Case,  5  Rep.  101,  a;  Wiilcs,  583;  Cro.  J.  555;  supra,  728. 

(l)  Peyton  v.  Mayor  of  London,^  9  B.  &  C.  725.  The  owner  of  a  house  not  ancient,  cannot  recover 
agamst  the  owner  of  the  adjoining  land  for  merely,  and  without  apparent  negligence,  digging  away  that 
land  so  that  the  house  falls  in.     Wyatt  v.  Harrison,'^  3  B.  &  Ad.  371. 

(m)  Partridge  v.  Scott,  3  M.  &l  VV.  220.  Semble,  after  a  lapse  of  twenty  years  from  the  time  when  the 
owner  of  the  adjoining  land  first  knew  or  had  the  means  of  knowing  that  the  land  had  been  excavated,  a 
grant  may  be  presumed. 

(n)  Walters  v.  PJiel,^  M.  &  M.  365.  See  Trower  v.  Chadwick,^  3  Bing.  N.  C.  334.  Dodd  v.  Holmes,''  I 
Ad.  &.  Ell.  493.  Where  a  dock  company  was  authorized  by  an  act  to  make  a  swing-bridge  across  a  public 
highway,  by  the  opening  of  which  the  public  were  delayed,  held  that  a  party  seeking  damages  for  such 
delay,  must  make  out  timt  it  was  unnecessary;  if  the  company  do  all  that  can  be  expected  of  reasonable  men, 
availing  themselves  of  such  means  as  they  ought,  they  will  not  be  liable.  Wiggins  v.  Boddington,^  3  C.  & 
P.  544.  Where  the  plaintiff  alleged  his  possession  of  a  dwelling-house,  belonging  to  and  supporting  which 
were  certain  foundations  of  a  certain   pine  wall  which  he  was  then  enjoying,  and  of  right  ought  to  enjoy, 

(1)  [Quare  de  hoc.     See  Willes,  583.     Jenk.  2G0,  pi.  57.    2  Chit.  PI.  333,  note  (c).] 

^Eng.  Com.  Law  Reps.  iii.  390.     ^JJ.,  xiii.  184.     ^Id.  xvii.  483,     *Id.  xxiii.  205.     ^Id.  xxii.  334.     ^Id.  xxxii. 

142.    Tld.  xxviii.  128.    ^Id.  xiv.  439. 
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An  action  does  not  lie  against  trustees  or  commissioners,  in  respect  of 
^damage  occasioned  by  ihem  in  the  execution  of  their  powers,  unless  it  be     *747 
for  an  excess  (o),  or  vexatious  abuse  of  authority  (/;),  or  at  least  a  careless 
and  negligent  exercise  of  their  authority. 

Thirdly.     It  is  sufficient  to  prove,  that  by  reason  of  the  nuisance  the  Damage, 
plaintiff  cannot  enjoy  his  right  in  as  full  and  ample  a  manner  as  formerly. "^^'^• 
In  an  action  for  obstructing  lights,  it  is  not  necessary  to  prove  a  total  pri- 
vation; it  is  sufficient  in  general  to  show  that  the  plaintiff  cannot  (in  conse- 
quence of  the  obstruction)  enjoy  the  light  in  as  free  and  beneficial  a  manner 
as  before  {q). 

So  the  plaintiff  may  prove  that  the  stream  which  flows  through  his  land  Evidenceof 
is  diminished  in  quantity,  or  thai  its  quality  has  been  affected,  and  that  it  damage, 
is  less  wholesome  for  cattle,  or  less  fit  for  any  other  purpose  to  which  it 
may  have  been  applied.  Proof  of  an  abridgement  of  the  means  and  power 
of  exercising  the  right  is  sufficient,  without  evidence  to  show  that  any- 
positive  damage  has  resulted  to  the  plaintiff.  Thus,  it  is  sufficient  to  prove 
an  obstruction  of  a  way  to  which  the  plaintiff  is  entitled  over  the  defend- 
ant's land,  without  showing  that  any  special  damage  has  been  occasioned 
by  the  obstruction  (r). 

*  Where  a  market  or  fair  of  the  defendant  is  held  on  a  different  day  from     *^74S 

and  tlien  alleged  the  wrongful  excavating  by  the  defendant  of  his  soil  adjoining  such  foundation,  which  was 
thereby  weakened  and  sunk,  and  tlie  pluintifPs  house  supported  thereon  injured;  held,  that  such  averment 
amounted  to  an  averment,  not  of  property,  but  of  an  easement  on  such  f  )undations;  and  proof  being  given, 
and  the  evidence  establishing  such  easement  on  the  foundations  of  t!ie  defendant's  pine  wall,  and  showing 
that  the  excavation  caused  tlie  injury  throuirh  tlie  careless  mode  in  which  it  was  done,  the  action  was  main- 
tainable. Brown  v.  Windsor,  1  Cr.  &  J.  20.  Where  the  defendants  removed  an  adjoining  building,  on  the 
footing  of  whose  walls  those  of  the  plaintiii  also  in  part  rested,  it  was  held,  that  having  given  previous 
notice,  the  question  was,  whetlier  the  defendants  had  used  reasonable  and  ordinary  care  in  the  work;  and 
if  they  had,  that  they  were  nut  answerable  for  any  injury  which  the  plaintiff's  building  had  sustained. 
Massey  v.  Goyder,^  4  C.  &  P.  191.  If  A.  Kud  B.  have  lands  conliguous,  and  after  A.  has  erected  a  house 
extending  to  the  boundary  of  his  land,  B.  negligently,  unskilfully,  and  improperly  digs  his  own  soil,  so  that 
yl.'s  land  is  injured,  an  action  lies.  Dodd  v.  Holme,"^  1  Ad.  &,  Ell.  493.  But  qu.  if  he  be  bound  to  pro- 
tect his  neighbour  in  making  the  excavation  without  negligence,  either  in  the  case  of  a  new  house  or  of  one 
twenty  years  old. 

(0)  See  Leader  v.  Moxon,  3  Wil.  461;  2  Bl.  924.  There  the  defendants  had  exceeded  their  authoritj',  by 
raising  the  pavement  so  high  as  to  obstruct  the  plaintiff's  windows.  Per  Bayley,  J.,  in  Boullonv.  Croicther,^ 
2  B.  &,  C.  708.     Harris  v.  Baker,  4  M.  &  S.  27. 

ip)  Boulion  V.  Croicther,^  2  B.  &.  C.  703,  where  the  gravamen  was  that  the  trustees  of  a  road  had  raised 
the  highway  so  as  to  obstruct  the  plaintiff's  entrance.  The  trustees  had  power  under  the  Act  to  improve 
the  road,  and  the  jury  found  that  the  defendants  had  not  acted  arbitrarily,  carelessly  or  oppressively,  and  it 
was  held  that  the  defendants  were  not  liable.  See  also  The  Plate  Glass  Comp.  v.  Meredith,  4  T.  R.  794. 
In  Jones  v.  Bird,^  5  B.  &  A.  S37,  it  was  held  that  commissioners  were  liable  for  an  act  done  by  them  in 
discharge  of  their  authority,  but  it  was  expressly  found  that  they  had  acted  carelessly  and  negligently,  2  B. 
&  C.  711.  In  general,  one  who  is  in  the  exercise  of  a  public  function,  without  etnolument,  and  which  he  is 
compellable  to  execute,  acts  without  malice,  according  to  the  best  of  his  skill  and  diligence,  is  not  liable  in 
respect  of  consequential  damage  arising  from  his  act.     Sutton  v.  Clarke,^  6  Taunt.  29. 

(7)  Cotterell  v.  Griffiths,  4  Esp.  C.  fi7.  [See  Mr.  Howe's  note  to  Chandler  v.  Thompson,  3  Camp.  82.]  Pringle 
V.  VVernham,^  7  C.  &  P.  377.  Wells  v.  Ody,^  7  C.  &  P.  410.  R.  v.  NiH,»  2  C.  &,  P.  485.  But  see  Back  v. 
Stacey,^  2  C.  &  P.  465;  Parker  v.  Smith,^°  5  C.  &  P.  438.  The  merely  preventing  an  excess  in  the  use  of 
ancient  lights,  beyond  the  extent  to  which  they  were  formerly  enjoyed,  is  not  actionable.  Com.  Dig.,  Action 
on  the  Case  for  Nuisance,  C.  It  seems  that  windows  in  an  enlarged  house,  and  in  a  different  situation  from 
the  original  one,  are  not  entitled  to  the  same  privilege  of  protection.  Blanchard  v.  Bridges,'^  4  Ad.  &  Ell. 
176. 

(r)  Allen  v.  Ormond,  8  East,  4.  Even  although  such  way  has  been  used  by  the  public  for  more  than 
twelve  years.  [See  Angell  on  Watercourses,  50  &  seq.]  In  the  case  of  Taylor  v.  Bennett,  7  C.  &  P.  239, 
which  was  an  action  for  disturbing  the  plaintiff  in  the  use  of  a  well,  by  putting  rubbish  into  it,  it  was  held, 
that  if  the  water  was  thereby  rendered  shallower,  and  the  water  made  inconvenient  for  use,  the  plaintiff 
would  be  entitled  to  recover;  but  that  if  the  effect  merely  were  to  make  the  water  muddy  for  a  time,  the 
damage  was  too  minute  to  sustain  the  action. 

»Eng.  Com.  Law  Reps.  xix.  321.     'Id.  xxviii.  128.     3/(/.  ix.  227.     ^Id.  vii.  277.     ^Id.  i.  298.     ^Id.  xxxii. 
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the  plaintiff's,  it  is  a  question  of  fact  for  the  jury,  whether  the  former  be  a 
nnisaiice  to  the  latter  (s). 
Proof  in  It  is  not  only  a  good  defence  (l)  to  show  that  the  obstruction  was  erected 
defence.  ^^  jj^g  [q^yb  and  license  of  the  plaintiff,  but  even  where  the  license  has 
subsequently  been  recalled,  to  show  that  the  erection  was  made  under  a 
parol  license  from  the  plaintiff  at  the  defendant's  expense,  the  expenses  not 
having  been  tendered  to  the  defendant  («), 

But  an  easement  in  the  land  of  another  cannot  (it  has  been  held)  be 
created  but  by  grant  (x). 

It  was  held  to  be  no  defence  that  the  window  in  question  was  to  be 
deemed  a  nuisance  under  the  stat.  14  G.  3,  c.  78,  having  been  built  upon 
a  party-wall,  no  conviction  having  taken  place  (y). 

The  Building  Act,  14  G.  3,  c.  7S,  s.  43,  which  authorizes  the  raising  of  a 
party  fence  wall,  does  not  protect  from  liability  in  respect  of  any  collateral 
damage  which  results,  as  by  darkening  the  windows  of  the  adjoining 
house  (z). 

A  window  which  has  been  completely  closed  up  with  bricks  and  mortar 
for  twenty  years,  is  no  longer  privileged  («);  so  if  a  party  has,  by  his  mode 
of  discontinuing  the  enjoyment  of  lights,  evinced  an  intention  never  to 
resume  the  enjoyment,  he  cannot  afterwards  maintain  an  action  against 
the  defendant  for  a  subsequent  erection  which  prevents  him  from  using  his 
right,  although  twenty  years  have  not  elapsed  (Z»). 

It  is  no  defence  that  the  nuisance  had  been  carried  on  for  ten  years 
before  the  plaintiff  was  possessed  of  his  term  in. the  premises,  and  that  the 
noise  complained  of  was  essential  to  the  defendant's  trade  (c). 

Plea  in  trespass,  for  throwing  down  the  plaintiff's  chimnies,  that  they 
adjoined  a  highway,  and  in  consequence  of  the  destruction  of  the  adjoining 
house,  were  in  danger  of  falling  and  endangering  the  lives  of  the  King's 
subjects  passing  along  the  said  highway;  held  that,  if  made  out,  the  plea 
was  a  good  answer  to  the  action  (d). 

An  indictment  lies  for  keeping  a  ruinous  house  adjoining  to  the  high- 
way (e). 

Where  a  trade  in  its  nature  was  a  nuisance,  but  from  the  place  where 

*749     ^carried  on  was  not  such  unless  it  occasioned  more  inconvenience  than 

before,  it  was  held  that  an  increase  in  the  business,  by  improvements  in  the 

mode  of  conducting  it,  did  not  render  it  indictable,  unless  there  was  an 

increase  of  annoyance  (/). 

Where  commissioners,  for  the  protection  of  lands  which  it  was  their 
duty  to  protect,  erected  a  groin  which  had  the  effect  of  exposing  adjoining 
lands  to  the  inroads  and  force  of  the  sea,  it  was  held  that  they  were  not 

(s)  Yard  v.  Ford,  2  Saund.  172;  Stat.  H.  4,  5  &  6.  A  market  beyond  the  distance  of  twenty  miles  non 
eslvicinum,  Fl.  1.  4,  c.  28,  s.  13;  Com.  Dig.  Market,  C.  2;  et  poterit  esse  vicinum,  et  infra  predictos  terminos 
et  non  injuriosum;  hni  if  held  on  the  same  day,  it  is  said  that  it  will  be  intended  to  be  to  the  nuisance.  F.N. 
B.  184,  a.;  2  W.  Saund.  174,  n.  (2). 

{t)  As  to  the  necessity  for  a  special  plea,  see  above. 

(u)  Winter  v.  Brockwell,  8  East,  308.  The  obstruction  there  was  a  sky-light  over  the  defendant's  area, 
which  prevented  the  access  of  the  light  and  air  through  a  window  to  the  plaintiff's  dwelling-house.  [See 
Anon  V.  Deherry,  1  Hay w.  248.] 

(x)  Hetclins  v.  Shippam,^  5  B.  &.  C.  221,  where  the  plaintiff  claimed  a  right  to  have  a  gutter  or  drain  across 
the  defendant's  land;  and  see  Co.  Litt.  g.  n.  42  a.,  85  a  ,  169;  2  Roll.  Ab.  62;  Shop.  Touch.  231;  Gilb.  Law  of 
Ev.  96.  Fentiman  v.  Smith,  4  East,  107,  where  Lord  Ellenborough  lays  it  down  distinctly,  that  the  title  to 
have  water  flowing  in  the  funnel  over  the  plaintiff's  land  could  not  pass  by  parol  license  without  deed. 

(y)  Titterton  v.  Conyers,^  1  Marsh,  140.  (z)  Wells  v.  Ody,  1  M.  &  W.  452. 

(«)  Lawrence  v.  Obee,  3  Camp.  514.  (b)  Moore  v.  Rawson,*  3  B.  &  C.  332. 

(c)  FJliotson  V.  Feetkam,*  2  Bing.  N.  C.  134.  (d)  Dewey  v.  W/iile,^  1  M.  &  M.  C.  56. 

(e)  R.v.  Watt,  1  Salk.  357.  (/)  R.  v.  Watts,e  1  M.  &  M.281. 

"Eng.  Com.  Lew  Reps.  xi.  207.    ^jd.HGi,    ajd.  x.  OD.    '*  Id.  xx'ix.  283.    5Jd.sxu.24G.    «/d.  xxii.  307. 
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liable  to  make  compensation  to  such  owners,  but  that  as  against  a  common 
enemy  they  must  protect  themselves  (g). 

A  party  is  indictable  for  a  public  nuisance  on  a  road,  by  the  erection  of 
building  upon  it,  although  liable  to  a  summary  conviction  (h). 

Lord  Hale,  deportibiis  ?7iaris,  holds  that  the  question  of  nuisance  or  no 
nuisance  is  one  of  fact  for  the  jury  (/).  It  seems  to  be  no  defence  to  an 
indictment,  for  that  which  is  of  itself  a  nuisance,  that  some  collateral  ad- 
vantage is  conferred  on  a  portion  of  the  public  (>t). 

A  plan,  showing  not  merely  the  streets  but  supposed  position  of  the  car- 
riages, in  an  action  for  negligent  driving,  was  rejected,  as  too  leading  a 
representation  of  the  fact  in  dispute  (/). 

Where,  upon  the  accident  occurring,  some  persons  in  the  defendant's 
carriage  gave  their  address,  and  said,  that  "any  damage  would  be  paid 
for;"  held  that  the  address  given,  but  not  any  other  statement,  was  admis- 
sible (m.). 

OFFICE  COPY. 

An  office  copy  is  admissible  in  evidence  in  the  same  cause  and  in  the 
same  court;  but  not  in  a  different  cjurt,  nor  in  a  different  cause  in  the  same 
court  (n). 

OFFICERS  (o). 

By  the  stat.  7  &  8  G.  4,  c.  53,  which  consolidates  the  previous  statutes 
relative  to  the  excise  and  customs,  various  provisions  are  made  for  the 
protection  *of  officers.  Sect.  114  provides  that  no  action  shall  be  brought  *750 
against  any  officer,  or  any  person  acting  in  his  aid  or  assistance,  unless  a 
month's  previous  notice  (]})  in  writing  shall  have  been  delivered  to  such 
officer  or  person,  or  left  at  the  usual  place  of  his  abode,  by  the  attorney  or 
agent  who  shall  intend  to  sue  out  the  writ,  &c.,  expressing  the  cause  of 
action,  with  the  time  when  and  place  where  it  arose;  and  the  name  and 

(g)  R.  V.  Commrs.  of  Pagham  Sewers,^  8  B.  &  C.  355. 

(A)  R.  V.  Gregory,^  5  B.  &  Ad.  555. 

(i)   It  may  however,  in  some  instances,  be  a  question  of  law  arising  upon  the  facts. 

{k)  In  R.  V.  Ward,  K.  B.  Mich.  T.  1835,  Denman,  L.  C.  J.  observed,  "  If  it  were  to  be  held,  that  ag^ainst 
the  disadvantage  to  the  public  ought  to  be  weighed  an  advantage  to  a  particular  part  of  the  public  from  the 
act  charged  as  a  nuisance,  it  would  be  impossible  for  juries  to  decide  the  case,  and  it  would  be  to  desert  the 
plain  principles  of  law."  He  said,  that  R.  v.  Russel,^  6  B.  &,  C.  566,  had  been  doubted,  and  probably  would 
on  consideration,  be  further  doubted. 

(Z)  Beamon  v.  EUice,'^  4  C.  &  P.  585.  (m)  Ibid. 

(n)  Per  Ld.  Mansfield,  in  Denn  v.  Fulford,  Burr.  1 177.  Sec  Burnand  v.  Nerot,^  1  Carr.  &  P.  578.  And 
sec  Appendix. 

(o)  An  election  to  an  inferior  vacates  a  superior  office,  if  they  be  incompatible.  Milward  v.  Thatcher,  2 
T.  R.  81.  A  conviction  before  a  recorder  dejacto  is  good;  per  Buller,  J.  Where  by  the  charter  the  common 
clerk  was  bound  to  attend  corporate  meetings  and  take  minutes  of  the  proceedings,  for  neglect  of  which  he 
might  be  amerced;  and  he  also  received  a  salary  which  miglit  be  varied  in  amount,  or  discontinued,  at  the 
pleasure  of  the  mayor,  aldermen  and  bailiffs;  lield,  that  an  alderman  could  not  hold  such  office,  it  being 
incompitible,  and  that  the  acceptance  of  the  one  vacated  the  other.  R.  v.  Tizzard,^  9  B.  &  C.  418.  Where 
the  affidavit,  on  an  application  for  a  quo  warranto,  for  exercising  an  office  alleged  to  have  been  vacated  by  the 
acceptance  of  a  second  officG  incompatible  with  tiie  first,  only  stated  the  belief  that  he  exercised  the  second 
office,  but  did  not  show  any  valid  appointment  thereto,  it  was  held  to  be  insufficient.  R.  v.  Day,''  9  B.  & 
C.  708. 

(p)  The  notice  must  state  the  plaintiff's  place  of  abode  at  the  time  of  delivering  the  notice.  Where  the 
notice  stated  the  plaintiff's  place  of  abode  at  the  time  when  the  cause  of  action  arose,  but  did  not  state  his 
place  of  abode  at  the  time  when  notice  was  given  (which  was  five  weeks  after  the  injury),  the  notice  was 
held  to  be  insufficient.  Williains  v.  Burgess,  3  Taunt.  127.  As  to  the  description  of  the  place  of  abode, 
vide  supra,  tit.  Justices;  and  Wood  v.  Folliolt  Sf  others,  3  B.  &  P.  152.  If  the  notice  be  not  proved  at  the 
trial,  the  defendant  will  be  entitled  to  a  verdict,  and  no  evidence  can  be  received.  See  also  stat.  23  Geo.  3,  c. 
70;  6  Geo.  4,  c.  80,  s.  108;  and  see  tit.  Justice. 

•Eng.  Com.  Law  Reps.  xv.  237.     ^Id.  xxvii.  125.     ^Id.  xiii.  254.     ild.  xix.  537.     ^Id.  xi.  479.     ^Jd.  xvii. 
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place  of  abode  of  the  person  or  persons  in  whose  name  such  action  is 
intended  to  be  brought,  and  the  name  and  place  of  abode  of  such  attorney 
or  agent. 

Sect.  115  limits  the  suit  to  three  calendar  months  after  the  cause  of  action 
shall  have  arisen,  requires  the  venue  to  be  laid  in  the  proper  county,  enables 
the  defendant  to  plead  the  general  issue,  and,  after  a  verdict,  &c.  for  the 
defendant,  awards  treble  costs. 

Sect.  116  enables  the  defendant  to  tender  amends,  and  to  plead  the  tender 
in  bar,  if  not  accepted. 

Sect.  119  |irovides  that  where  on  the  trial  of  an  information  for  the 
condemnation  of  any  goods  seized  under  any  Act  relating  to  the  revenue 
of  excise,  the  Court  shall  certify  that  there  was  probable  cause  for  the 
seizure,  the  plaintiff,  on  action  brought,  shall  not  be  entitled  to  more  than 
2cl.  damages. 

The  steward  of  a  court-baron  is  a  judicial  officer,  and  trespass  does  not 
lie  against  him  for  the  mistake  of  his  bailiff  in  taking  the  goods  of -S.  under 
a  precept  commanding  him  to  take  the  goods  of  C.  {q). 

The  nomination  of  an  officer  may  be  without  deed  (r). 

OVERSEER  (5). 

See  Churchwarden. 

Appoint-  In  order  to  justify  an  appointment  of  overseers  for  a  subdivision  of  a 
nicnt  of.  parish,  it  should  be  shown  that  otherwise  the  parish  could  not  reap  the 
benefit  of  the  statute  43  Eliz.  c,  2  [i).  But  where  a  parish  consisted  of  four 
townships,  and  had  always,  since  the  statute,  had  more  than  four  overseers, 
it  was  held  that  each  township  was  entitled  to  have  separate  overseers  (?/). 
And  where  the  two  districts  of  which  a  parish  consisted,  had  from  the  43d 
^151  *of  Eliz.  down  to  the  13th  and  14th  C.  2,  agreed  to  separate  in  the  main- 
tenance of  the  poor,  and  that  separate  overseers  should  be  appointed,  on 
condiiion  that  the  rateable  property,  whether  situated  in  the  one  or  the 
other  district,  should  be  rated  where  the  occupiers  resided;  and,  in  pur- 
suance of  this  agreement,  the  districts  had  maintained  their  poor  separately, 
and  had  separate  overseers,  constables,  &c.;  it  was  held,  that  the  evidence 
clearly  showed  that  the  parish,  at  the  time  of  the  agreement,  could  not 
reap  the  full  benefit  of  the  statute  of  Elizabeth,  and  that  the  separation 
was  valid,  and  the  appointment  of  overseers  for  the  whole  parish  was 
bad  {v). 

Whether  or  not  a  parish  can  have  the  benefit  of  the  statute  of  Elizabeth 
is  a  fact  which  the  session  ought  to  find,  and  not  merely  evidence  of  the 
fact  {iv). 

(q)  Holroyd  v.  Breare,  2  B.  &  A.  473.  It  is  incident  to  every  public  office,  that  the  parly  should  be  in  a 
siUiation  to  discharge  the  duties  of  it.  And  he  cannot  act  by  deputy;  per  Ld.  Kenyon,  in  the  matter  of 
Bryant,  4  T.  R.  716.     See  R.  v.  Ferrand,^  3  B.  «&  A.  260. 

(r)  Salk.  467;  Com.  Dig.,  Officer,  D,  5. 

(s)  All  the  overseers  of  a  parish,  Sec.  constitute  but  one  joint  officer;  and  a  payment  by  or  to  one,  is  a  pay. 
mcnt  by  or  to  all.  R.  v.  Bartlett,  1  Bolt.  206.  But  one  of  several  churchwardens  cannot  release  or  give 
away  the  funds  of  the  church.  Tiiey  are  ^u^si  a  corporation.  Cro.  Ja.  234;  Burn's  Ec.  Law,  292.  They 
may  appoint  a  haihffi  See  tit.  Replevin — Churchwardkns.  The  Court  will  grant  a  mandamus  to  two 
justices  to  issue  their  warrant  under  the  50  Geo.  3,  c.  49,  at  the  instance  of  one  of  the  succeeding  overseers, 
although  the  rest  refuse  to  concur.     R.  v.  Puscoe,  2  M.  «fc  S.  343. 

(<)  R.  V.  Uttoxeter,  1  Doug.  340;  Cald.  84.  Altliough  it  appear  that  since  the  year  1648  the  parish  has 
constantly  Iiad  more  than  four  overseers,  and  though  the  hamlet  part  has  immemorially  had  a  constable  of 
its  own.     lb. 

(m)  R.  v.  Hnrton,  1  T.  R.  3741. 

(v)  R.  V.  Walsall,  2  B.  &  A.  1.57.     Sec  also  Lane  v.  Cobham,  7  East,  1.     R.  v.  Leigh,  3  T.  R.  746. 

(w)  R.  v.  Watson,  7  East,  214. 
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The  appointment  of  an  overseer  may  be  by  parol  (x). 

An  order  of  sessions,  appointing  overseers,  for  a  parish,  which,  thongh 
lar»e,  is  able  to  reap  the  benefit  of  the  statute,  is  a  nullity  (i/). 

Two  overseers,  one  of  whom  is  sole  churchwarden,  do  not  form  a  body 
corporate  within  the  meaning  of  the  statute  49  G.  3,  c.  12,  s.  17,  and  the 
parish  property  does  not  vest  in  them  (z). 

Where  a  pauper  had  been  put  in  possession  of  a  cottage  forty  years  ago, 
by  the  then  existing  overseers  of  the  poor,  and  had  continued  in  the  parish 
pay,  and  the  cottage  had  been  from  time  to  time  repaired,  until  two  years 
ago,  when  the  pauper  disposed  of  it  to  the  defendant,  and  went  away,  and 
no  act  had  been  done  to  acquire  a  tenancy  under  the  present  overseers,  it 
was  held  that  they  could  not  recover  (a). 

Under  the  53  Geo.  3,  c.  137,  it  is  sufficient  to  state  goods  to  be  the  pro- 
perty "  of  the  overseers  for  the  time  being"  (b). 

It  is  the  duty  of  overseers  to  keep  the  possession  of  indentures  of  parish 
apprentices,  if  they  come  into  their  possession,  and  to  deposit  them  in  the 
parish  chest;  and  a  presumption  arises,  from  not  being  found  there,  that 
they  are  lost  (c). 

In  an  action  against  an  overseer  for  not  returning  the  surplus  arising  on  Action 
a  distress  for  poor-rates,  a  formal  demand  is  necessary  nnder  the  statute  against. 
27  G.  2,  c.  20,  s.  2  (d).  A  plaintiff'  cannot  recover  against  several  overseers 
money  lent  to  one  without  the  concurrence  of  the  rest,  iniless  all  the  rest 
have  expressly  promised  to  repay  the  money  lent;  for  it  is  contrary  to  the 
duty  of  an  overseer  to  borrow  money  for  parochial  purposes  (e).  Where 
money  has  been  paid  by  a  party  at  the  sole  request  of  one  overseer,  and 
without  the  knowledge  of  the  others,  and  no  demand  is  made  upon  them 
till  they  are  out  of  office,  it  is  a  question  for  the  jury  whether,  under  the 
special  circumstances,  the  party  ought  not  to  be  considered  as  having  relied 
on  the  sole  responsibility  of  the  overseer  on  whose  request  he  acted  (/). 

In  an  action  against  an  overseer  for  refusing  to  permit  an  inspection  of 
*the  rate-book,  under  the  statute  17  Geo.  2,  c.  3,  s.  2,  it  is  necessary  to  show  ^753 
that  a  demand  was  made  at  a  reasonable  time  and  place.  Where  the  de- 
mand was  made  at  a  parishioner's  own  house,  and  not  at  the  overseer's,  at 
eight  o'clock  in  the  evening,  it  was  held  that  the  demand  was  not  suffi- 
cient (g).  Nor  can  the  plaintiff  recover  unless  be  shows  that  he  has  been 
injured  by  the  refusal  (h). 

The  right  to  inspect  churchwardens'  and  overseers'  accounts,  under 
17  Geo.  2,  c.  38,  is  not  general,  but  a  mere  private  right, and  the  applicant 
ought  to  show  some  public  ground  for  desiring  to  inspect  them,  to  entitle 
himself  to  the  remedy  by  n)andamus;  and  it  is  no  answer  to  the  application 
that  a  penalty  is  imposed  for  refusing,  which  is  given  not  as  a  compensa- 
tion to  the  party  complaining,  but  to  punish  the  offender,  and  for  the  relief 
of  the  poor  (i).  So  a  mandamus  to  a  mayor,  &c.  to  permit  the  party  to 
have  inspection  of  the  records  of  a  court  leet,  will  be  refused,  unless  good 
reason  is  assigned  (J). 

(x)  Anon.  Loffi,  434.     And  sec  R.  v.  Morris,  4  T.  R.  552.     R.  v.  Walsall,  2  B.  &  A.  557. 
iy)  Peart  v.  Wesigarth,  3  Burr.  1610;  Cald.  90.         (z)  Woodcock  v.  Gibson,^  4  B.  &  C.  462. 
(a)  Doe  V.  Clarke,  14  East,  488.     R.  v.  Went,  Russ.  &  Ry.  C.C.  L.359. 
(h)  R.  V.  Went,  Russ  &  Ry.  C.  C.  L.  359.  (c)  R.  v.  Trowhridge,^  8  B.  &  C.  96. 

{d)  Simpson  v.  Routh,^  2  B.  &  C.  682.     And  an  improper  tender  does  not  render  such  a  demand  unneces- 
snry.     lb. 

(e)  Massey  v.  Knowles,*  3  Starkic's  C.  65.  (/ )  Malkin  v.  Vickerstaff,^  3  B.  &  A.  89. 

ig)  Spenceley  v.  Rohi.nson,e  3  B.  &,  C.  658.  (A)  lb. 

(i)  R.  V.  Clear,-!  4  B.  &  C.  899;  and  6  D.  &  Ry.  393.     {j  )  B.  v.  Maidstone,  Mayor  of,  SfC.,s  6  D.&  R,  .334. 
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Where,  in  an  action  against  a  guardian  of  the  poor  for  having  supplied 
the  poor  with  provisions,  against  the  statute  55  Geo.  3,  c.  139,  s.  6,  it  was 
alleged  that  he  had  the  ordering  and  directing  of  the  poor  of  one  parish, 
and  it  appeared  in  evidence  that  he  had  the  ordering  and  directing  of  the 
poor  of  that  parish,  and  also  others,  united  under  the  statute  22  Geo.  3,  c.  83, 
s,  43,  and  that  he  had  supplied  goods  to  the  master  of  the  workhouse,  who 
had  contracted  for  supplying  the  poor,  at  so  much  per  head;  it  was  held 
that  the  evidence  was  sufficient  (k).  But  it  was  held,  that  an  overseer,  who 
had  an  interest  in  coals  supplied  nominally  by  another  for  the  use  of  the 
poor,  was  not  liable  without  proof  that  they  were  supplied  with  a  view  to 
profit  (/).  And  as  the  statute  only  prohibits  the  supplying  a  workhouse  or 
the  poor  of  a  parish  generally,  it  was  held  that  an  overseer  who,  under  an 
order  for  the  relief  of  the  poor,  paid  him  part  in  money,  and  the  rest,  with 
the  pauper's  consent,  in  shop  goods,  was  not  liable  to  a  penalty  (m). 

PAROL  EVIDENCE. 

General  The  great  principle  which  regulates  the  admission  or  rejection  of  parol 

principle,    evidence  in  relation  to  written  instruments  has  already  been  adverted  to  (n). 

Where  written  instruments  are  appointed,  either  by  the  immediate 
authority  of  law,  or  by  the  compact  of  parties,  to  be  the  permanent  repo- 
sitories and  memorials  of  truth,  it  is  a  matter  both  of  principle  and  of  policy 
to  exclude  any  inferior  evidence  from  being  used,  either  as  a  substitute  for 
such  instruments,  or  to  contradict  or  alter  them.  Oi principle,  because  such 
instruments  are  in  their  own  nature  and  origin  entitled  to  a  much  higher 
degree  of  credit  than  that  which  appertains  to  parol  evidence;  of  policy, 
because  it  would  be  attended  with  great  mischief  and  inconvenience  if  those 
instruments  upon  which  men's  rights  depended  were  liable  to  be  impeached 
and  contradicted  by  loose  collateral  evidence  (A). 

Consistently  with  the  principles  already  adverted  to,  it  is  a  general  rule 
*753  *that  oral  evidence  shall  in  no  case  be  received  as  equivalent  to,  or  as  a  sub- 
stitute for,  a  written  instrument,  where  the  latter  is  required  by  law  (o), 

(it)  West  V.  Andrews,'^  5  B.  &,  A.  77;  and  see  5  B.  &.  A.  328. 

(I)  Skinner  v.  Buckee?  3  B.  &,  C.  6;  S.  C.  4  D.  &  R.  628. 

(m)  Proctor  v.  Mainwaring,^  5  B.  &,  A.  145.     But  sec  Pope  v.  BackJiouse,'^  2  Moore,  186. 

(n)  Vol.  I.  tit.  Best  Evidence.  (o)  Infra,  754. 

(A)  (A  contract  in  writing,  in  the  absence  of  fraud,  mistake,  ignorance,  or  latent  ambiguity,  cannot  be 
varied,  impaired,  or  explained  by  parol  evidence.  Tilghman  v.  Ti!ghman''s  Executors,  Baldwin's  C.  C.  R. 
489.  Kemmil  v.  Wilson,  4  Wasli.  C.  C.  R.  308.  A  contract  entered  into  between  the  parties  by  letter,  is 
sucli  a  contract.  Clark  v.  Rvssell,  3  Dall.  415.  But  the  rnle  that  parol  evidence  is  not  admissible  to  alter 
or  contradict  written  instruments,  applies  only  to  the  parties  and  their  representatives,  and  not  to  strangers 
to  such  instruments.  Kreider  v.  Lafferty,  1  Whart.  303.  Overseers  of  New  Berlin  v.  Overseers  of  Norwich, 
10  John.  R.  229.  But  see  Reading  v.  Weston,  8  Conn.  R.  117.  So  the  letting  in  of  parol  evidence  to  prove 
consent  in  making  alterations  in  a  deed  is  not  within  the  mischiefs  intended  to  be  prevented  by  the  Statute 
of  Frauds.  Speake  v.  The  United  States,  9  Cranch,  28.  It  is  a  general  rule  that  an  agreement  in  writing  or 
an  instrument  carrying  an  agreement  into  execution,  shall  not  be  varied  by  parol  testimony,  stating  conver- 
sations or  circumstances  anterior  to  the  written  instrument.  Hunt  v.  Rousmanier,  8  Wheat.  174.  Baker  v. 
Whiteside,  1  Breese,  132.  So  subsequent  admissions,  or  parol  promises  of  a  party  to  an  instrument  of 
writing,  are  not  admissible  in  evidence  to  change  its  character  or  legal  effect.  Hamilton  v.  Neel,  7  Watts, 
517.  But  parol  evidence  may  be  received  to  establish  an  independent  fact,  or  to  prove  a  collateral  agreement 
incidentally  connected  with  the  stipulations  of  a  deed,  or  other  written  contract.  Davenport  v.  Mason,  15 
Mass.  R.  85.  And  a  written  contract  may  be  explained,  but  it  cannot  be  altered,  by  parol  testimony. 
O'Harra  v.  Hall,  4  Dall.  340.  See  also  note  («),  (ed.  1838.)  Thompson  v.  White,  1  Dall.  424;  and  notes  (a) 
&  b),  (ed.  1830.)  The  reasons  however  whicli  forbid  parol  evidence  to  alter  and  explain  written  instruments, 
do  not  apply  to  contracts  implied  by  the  operation  of  law — therefore  evidence  of  an  agreement  made  between 
the  holder  and  endorser  of  a  note  whereby  the  latter  was  to  be  discharged  on  the  happening  of  a  certain 
event,  was  held  to  be  admissible.  Susquehanna  Co.  v,  Evans,  4  Wash.  C.  C.  R.  460.  So  parol  evidence  is 
admissible  to  prove  a  resulting  trust.     Jackson  ex  dem.  Kane  v.  Stembergh,  1  John.Ca.  153.) 
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or  to  give  effect  to  a  v/ritten  instrument,  which  is  defective  in  any  particular 
which  bylaw  is  essential  to  its  validity  (7j);or  to  contradict,  alter,  or 
vary  [q)  a  written  instrument,  either  appointed  by  law,  or  by  the  compact 
of  private  parties,  to  be  the  appropriate  and  authentic  memorial  of  the  par- 
ticular facts  which  it  recites;  for  by  doing  so,  oral  testimony  would  be 
admitted  in  usurpation  of  a  species  of  evidence  decidedly  superior  in 
degree. 

But  parol  evidence  is  admissible  to  defeat  (r)  a  written  instrument,  on  the 
ground  of  fraud,  mistake,  &c.  or  to  apply  it  to  its  proper  subject-matter  (s), 
or  in  some  instances,  as  ancillary  to  such  application,  to  explain  the  mean- 
ing of  doubtful  terms  (/),or  to  rebut  presumptions  arising  extrinsically.  In 
these  cases  the  parol  evidence  does  not  usurp  the  place  or  arrogate  the 
authority  of  written  evidence,  but  either  shows  that  the  instrument  ought 
not  to  be  allowed  to  operate  at  all,  or  is  essential  in  order  to  give  to  the 
instrument  its  legal  effect. 

Inasmuch  as  the  rejection  of  parol  evidence,  where  it  is  placed  in  com- 
petition with  written  evidence,  usually  arises  from  the  consideration  that  to 
admit  it  would  be  to  allow  the  weaker  evidence  to  usurp  the  place  of  the 
stronger,  and  to  render  the  most  solemn,  authentic,  and  permanent  instru- 
ments of  evidence  which  the  law  can  devise,  uncertain,  inoperative,  and  in- 
effectual, the  extent  to  which  the  principle  operates,  and  the  rules  deducible 
from  that  principle,  will,  perhaps,  be  exhibited  in  the  clearest  point  of  view 
by  reference  to  the  different  purposes  for  which  parol  testimony  can  be 
offered  in  relation  to  written  instruments.     Parol  evidence,  in  general,  may 
be  offered  for  three  purposes  in  relation  to  written  evidence:  First,  in  Nq^  ^^j^jg, 
OPPOSITION  to  written  evidence,  where  it  is  offered  with  a  view  to  supersede  sMe  to  su- 
the  use  of  written  evidence,  and  to  supply  its  place,  or  to  contradict  it,  or  to  persede, 
vary  its  effect*  or  wholly  to  subvert  such  evidence,  by  showing  that  it  has  g,ip'iyf„ 
no  legal  existence,  or  no  legal  operation  in  the  particular  case;  or  secondly, omiss'wns 
it  is  offered  in  aid  of  written  evidence,  in  order  either  to  establish  a  par-(^)- 
ticular  document,  or  to  apply  it  to  its  proper  subject-matter,  or  to  explain 
it,  or  to  rebut  some  presinnption  which  aiiects  it;  or  as  secondary  evidence, 
where  the  original  is  unattainable  {u)\  or  thirdly Ai  is  used  as  original  and 

(p)  Infra,  755.  (g)  Infra,  757, 

(r)  Irifra,  765.  (s)  Infra,  768. 

(t)  Infra,  775.  (m)  Supra,  Vol.  I.  Written  Evidence. 

(A)  (Parol  evidence  of  what  passed  at  the  execution  of  a  deed,  is  admissible  to  sliovv  that  the  conveyance 
though  nominally  absolute,  was  in  fact  for  the  purpose  of  enabling  the  grantor  to  institute  an  ejectment,  in 
the  name  of  the  grantee,  in  the  Circuit  Court  of  the  United  States,  Ingham  v.  Crary,  1  Pcnns,  R.  38.9, 
In  Pennsylvania,  "we  seem  to  have  settled  down  to  this,  that  whatever  is  material  to  the  contract,  and  was 
expressed  and  agreed  to,  when  the  bargain  was  concluded,  and  the  writing  drawn  out,  may,  if  not  expressed 
in  the  writing,  be  proved  by  parol,  unless  perhaps,  it  is  expressly  contrary  to  the  writing."  Per  Huston  J. 
Bollinger  v.  Eckert,  16  Serg.  &  Rawle,  424.  Contra,  Gilpin  v.  Consequa,  1  Peters  C.  C,  R.  85.  Where  a 
conveyance  of  land  does  not  express  any  consideration,  parol  evidence  may  be  given  of  the  real  consideration 
White  V.  Weeks,  1  Penns.  R.  186.  So  where  a  deed  is  made  in  consideration  of  natural  love  and  affection 
and  the  further  consideration  of  "one  dollar,"  parol  proof  may  be  admitted  of  other  valuable  considerations. 
Harvey  v.  Alexander,  1  Rawle,  219.  And  in  general  other  consideration  than  that  expressed  in  a  deed  may  be 
given  in  evidence  under  particular  circumstances,  and  where  it  does  not  contradict  the  consideration  expressed. 
Steele  v.  Haines,  2  Ohio  R.  185.  See  also  Clark's  Ex'r  v.  Farran,  3  Mart.  250.  Berthole  v.  Mace,  5  Mart. 
593.  What  property  was  embraced  within  the  terms  of  a  levy  on  real  estate,  may  be  shown  by  parol 
evidence,  when  the  description  in  the  sheriff's  return  is  not  precise;  but  evidence  of  the  plaintiff's  direc- 
tions to  the  sheriff  on  the  subject,  is  not  admissible.  Scott  v.  Skeakly,  3  Watts,  50.  Parol  evidence 
is  often  admissible,  in  order  to  designate  the  location  of  the  premises  described  in  a  deed.  Jackson  v. 
Parkhurst,  4  Wend.  369.  Where  A.  and  B.  sign  a  bond,  B.  signing  as  security  (though  such  fact  in  no 
way  appears  by  the  bond)  in  a  suit  on  the  bond,  it  is  admissible  to  show  by  parol  evidence,  that  B.  signed 
as  security.  Smith  v.  Bing,  3  Ohio  R.  185.  Parol  evidence  is  admissible  to  pi-ove  that  through  the  mistake 
of  the  scrivener,  a  clause  intended  by  the  parties  to  be  in  an  agreement  for  the  sale  of  land  was  omitted. 
Gower  v.  Sterner,  2  Whart.  75.  Parol  evidence  may  be  given  to  explain  a  written  agreement,  so  far  as  to 
give  identity  and  locality  to  the  subject-matter  of  it,  and  apply  the  contract  to  it.  Bertsch  v.  Lehigh  Coal 
Co.  4  Rawle,  130.  Parol  evidence  has  been  admitted  to  show  the  misdescription  of  premises  in  a  policy  of 
insurance  against  fire  that  arose  from  the  mistake  of  the  secretary  of  the  company,  to  wliom  the  premises 
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INDEPENDENT  evideiice  to  prove  a  particular  fact,  without  regard  to  written 
evidence  of  the  fact,  not  being  exckided  by  any  rule  of  law. 

I.  In  the  first  place,  parol  evidence  is  never  admissible  to  snjjersede  the 
use  of  written  evidence,  where  written  proof  is  required  by  the  law. 
To  super-       Where  the  law,  for  reasons  of  policy,  requires  written  evidence,  to  admit 
sede  writ-  ^j-j^j  testimony  in  its  place  would  be  to  subvert  the  rule  itself.     The  same 
dence. '      observation  applies  where  the  law  prescribes  a  certain  form  of  written  evi- 
dence; to  allow  a  defect  in  the  instrument  to  be  supplied  by  oral  evidence, 
By  supply- would  he  protctnto,  to  dispense  with  the  law.     Hence,  in  general,  where 
ing  defect,  ^jjg  ]j^^y  reqnires  a  formal  written  instrument  (a*),  if  the  document  offered  in 
^'  evidence  be  defective,  so  that  it  cannot  operate  without  collateral  aid,  the 

defect  cannot  be  supplied  by  oral  testimony.  Thus,  if  in  a  will  the  name  of 
*754  *the  intended  devisee  or  legatee  be  omitted,  or  a  blank  be  left  for  the  descrip- 
tion of  the  estate,  or  amount  of  the  legacy,  these  omissions  cannot  be  sup- 
plied by  oral  testimony  as  to  the  real  intention  of  the  testator  (?/).  And 
although  different  writings  may,  by  internal  reference,  be  connected  toge- 
ther so  as  to  constitute  one  entire  instrument  within  the  Statute  of  Frauds, 
yet  they  cannot  be  connected  by  mere  oral  testimony  (z), neither  can  any 
defect  in  the  writing  be  supplied  by  oral  evidence  («). 

In  cases  where  a  written  document  is  not  absolutely  essential  in  point  of 
law  to  give  a  legal  operation  to  that  which  is  to  be  proved,  as  it  is  in  cases 
under  the  Statute  of  Frauds  and  of  Wills,  yet  if  an  authentic  written  me- 
morial be  constituted  by  law,  parol  evidence  cannot,  in  general,  be  substi- 
tuted for  it;  for  being  appointed  by  law  for  the  purpose  of  evidence,  it  must 
be  considered  as  the  best  evidence  (6).     Thus,  in  general,  judgments  and 

{x)  See  the  Stat,  of  Frauds,  supra,  482. 

(j/)  Baylis  v.  AUorney-general,  B.  N.  P.  298;  2  Atk.  249.     Woollam  v.  Hearn,  7  Ve*2Il.     Where  the 

testatrix  made  a  disposition  in  favour  of  Lady ,  and  the  will  contained  other  provisions  in  favour  of 

Lady  Hort,  and  she  was  appointed  a  trustee  in  the  will  by  the  name  of  Dame  Hort,  Lord  Thurlow  held  that 
the  blank  could  not  be  supplied  by  parol  evidence.     Hunt  v.  Hort,  3  Bro.  C.  C.  31 L     In  Abbott  v.  Massey  (3 

Ves.  148),  where  a  legacy  was  given  to  Mrs.  G ,  Lord  Lougiiborough  referred  it  to  the  master  to  ascer- 

tain  who  Mrs.  G.  was,  who  was  there  described  by  initial  letter  only.  But  sec  Sir  D.  Evans's  observationa 
upon  this  case  in  his  edition  of  Pothier,  vol.  ii.  p.  204.  See  also  Baylis  v.  Attorney-general,  2  Atk.  239. 
Where  a  will  mentioned  George  the  son  of  George  Gord,  and  also  George  the  son  oi  John  Gord,  a  bequest  to 
George  the  son  of  Gord,  was  explained,  by  means  of  the  testator's  dechirations,  to  mean  George  the  son  of 
George  Gord.  Doe  v.  Needs,  2  M.  &  VV.  129.  Where  a  blank  was  left  for  the  Christian  name,  parol  evi- 
dence was  admitted  to  show  who  was  intended.     Price  v.  Page,  4  Ves.  680. 

(z)  Supra,  483. 

(a)  Supra,  482.  So  an  agreement,  referring  to  such  parts  of  another  instrument  as  had  been  read  by  one 
party  to  another,  is  not  sufficient  within  the  statute,  because  it  is  imperfect  without  parol  evidence;  but  an 
instrument  which  is  conformable  to  the  statute  may  by  reference  include  the  contents  of  another  which  is 
not  so.  Brodie  v.  St.  Paul,  1  Ves.  jun.  326.  Although  parol  evidence  be  not  admissible  to  aid  an  imperfect 
instrument  {Halliday  v.  Nicholson,  1  Price,  404),  yet  where  a  question  arises  as  to  which  an  instrument  is 
admissible  but  not  decisive  evidence,  such  parol  evidence  is  admissible  for  the  purpose  of  explanation.  See 
R.  V.  Laindon,  8  T,  R.  379. 

(b)  Supra,  Vol.  i.  tit.  Best  Evidence.  The  appellants  having  proved  that  the  pauper  occupied  a  tenement 
of  10/.  per  annum,  and  paid  rent  and  taxes  for  it,  the  respondents  attempted  to  prove  by  parol  that  the  letting 
was  to  the  pauper  and  two  others;  on  cross-examination  it  appeared  that  the  letting  was  by  a  written  instru- 
ment;  held  that  it  was  necessary  to  produce  it.     R.  v.  Rawdon,^  8  B.  &  C.  708. 

had  been  accurately  described  by  the  insured  at  the  time  of  the  insurance.  Moliere  v.  The  Penns.  Fire 
Ins.  Co.  5  Rawle,  342.  In  an  action  against  a  common  carrier  by  a  consignee,  for  not  delivering  goods  in 
good  order,  the  defendant  will  not  be  permitted  to  give  evidence  to  contradict  the  bill  of  lading  signed  by 
him,  unless  it  be  to  prove  that  a  fraud  or  imposition  was  practised  upon  him.  Warden  v.  Greer,  6  Watts, 
424.  A  bill  of  parcels  delivered  by  /.,  stating  the  goods  as  bought  of  D.  and  /.,  is  not  conclusive  evidence 
against  /.,  that  the  goods  were  joint  property,  but  the  real  facts  of  the  case  may  be  shown  by  parol.  Harris 
V.  Johnston,  3  Cranch,  311.  On  a  written  warranty  of  soundness,  parol  proof  is  admissible  to  show  that  at 
the  time  of  sale,  the  vendor  informed  the  vendee  of  a  defect.  Schuyler  v.  Russ,  2  Caines,  202.  Parol  proof 
cannot  be  adduced  to  show,  thnt  a  guaranty  which  was  addressed  lo  one  was  intended  to  be  addressed  to 
two.  Allison  v.  Ruttledge,  .5  Yerger,  193.  A  letter  of  credit  addressed  by  mistake  to  John  and  Joseph, 
and  delivered  to  John  and  Jeremiah,  for  goods  furnished  by  Ihem  to  the  bearer  upon  the  faith  of  the  letter 
of  credit,  is  not  a  written  contract  bntvveen  the  parties,  and  parol  proof  cannot  be  admitted  to  make  it  such. 
It  is  not  a  case  of  ambiguity,  fraud,  or  mistake  on  the  part  of  the  plaintiffs.  Pollard  v.  Dwight,  4  Cranch,  421.) 
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judicial  proceedings  must  be  proved  by  means  of  the  record.  The  exami- 
nation of  a  prisoner  before  a  magistrate  upon  a  charge  of  felony  cannot  bo 
proved  by  parol,  unless  it  has  been  expressly  shown  that  the  examination 
was  not  taken  as  the  statutes  require,  in  writing  (c). 

The  same  principle  applies  where  private  parties  have  by  mutual  com- 
pact constituted  a  written  document  the  witness  of  their  admissions  and 
intentions  {d). 

To  admit  oral  evidence  as  a  substitute  for  instruments,  to  which,  by  rea- Written 
son  of  their  superior  authority  and  permanent  qualities,  an  exclusive  weight  contracts, 
and  authority  is  given  by  the  solemn  compact  of  the  parties,  would  be  to 
substitute  the  inferior  for  the  superior  degree  of  evidence;  conjecture  for 
fact;  and  presumption  for  the  highest  degree  of  legal  authority;  loose  recol- 
lection, and  uncertainty  of  memory,  for  the  most  sure  and  faithful  memo- 
rials *which  human  ingenuity  can  devise,  or  the  law  adopt — to  introduce     *755 
a  dangerous  laxity  and  uncertainty  as  to  all  titles  to  property,  which,  instead 
of  depending  on  certain  fixed  and  unalterable  memorials,  would  thus  be 
made  to  depend  upon  the  frail  memories  of  witnesses,  and  be  perpetually 
liable  to  be  impeached  by  fraudulent  and  corrupt  practices.     In  short,  the 
great  advantages  which  are  peculiar  to  written  evidence  would  be,  in  a 
great  measure,  if  not  entirely  sacrificed  (e). 

As  oral  evidence  is  inadmissible  tor  the  purpose  of  supplying  an  omission  Where  the 
in  an  instrument  where  written  evidence  is  required  by  law,  because  to  1"*'!''!?"'^"'^ 
admit  it  would  virtually  be  to  give  to  oral  the  superior  force  of  written  evi-tive. 
dence,  and  occasion  that  to  pass  by  parol  which  by  law  ought  not  to  pass 
but  by  writing,  it  is  upon  the  same  principle  inadmissible  to  give  any  eflect 
to  a  written  instrimient  which  is  void  in  law  for  inconsistency,  repugnancy, 
or  ambiguity  in  its  terms;  for  if  a  meaning  could  be  assigned,  by  the  aid  of 
extrinsic  evidaoce,  to  that  which  was  apparently  destitute  of  meaning,  or 
if  the  same  instrument  could  be  made  to  operate  in  different  ways,  according 
to  the  weight  of  oral  evidence,  it  is  plain  that  the  effect  and  result  would 
depend,  not  upon  the  terms  of  the  instrument,  but  upon  the  force  and  eflect 
of  the  oral  evidence,  and  thus  the  latter  would  virtually  be  substituted  for 
the  former.     What  degree  of  ambiguity  and  uncertainly  will  avoid  a  will, 
deed,  or  other  instrument,  is  a  question  of  law. 

An  important  distinction  has  already  been  adverted  to  between  ambi- Apparent 
guities  which  are  apparent  on  the  face  of  an  instrument,  and  those  which  '^"'j  .'^t*:"^ 
arise  merely  extrinsically  in  the  application  of  an  instrument  of  clear  and  ties  (A).' 

(c)  Supra,  tit.  Admission. 

(d)  Supra,  tit.  Assumpsit.  Where  a  demise  offered  in  evidence  contained  words  struck  out  (of  a  printed 
blank  form),  it  was  held  that  the  Court  might  look  at  the  parts  struck  out  in  order  to  ascertain  the  meaning 
of  the  parties  as  to  the  remainder.  Strickland  v.  Maxwell,  2  C.  &  M.  539;  but  see  Doe  v.  Pedley,  1  M.  &  W.  670. 

(e)  See  Countess  of  Ruiland^s  Case,  5  Rep.  26,  Haynes  v.  Hare,  I  H.  B.  659.  Buckler  v.  Millard,  2 
Vent.  107.  Clifton  v.  Walmeslei/,  5  T.  R.  564;  3  Alk.  8;  1  Wils.  34.  Mease  v.  Mease,  Cowp.  47.  li  would 
be  inconvenient  (observes  Ld.  Coke)  that  matters  in  writing,  made  by  advice  and  on  consideration,  and 
which  finally  import  the  certain  truth  of  the  agreement  of  tlie  parties,  should  be  controlled  by  an  averment 
of  parties,  to  be  proved  by  the  uncertain  testimony  of  slippery  memory;  and  it  would  be  dangerous  to  pur- 
chasers and  all  others  in  such  cases,  if  such  rude  averments  against  matter  in  writing  should  be  admitted. 
[See  Stackpole  v.  Arnold,  1 1  Mass.  R.  27.] 

(A)  (Parol  evidence  is  inadmissible  to  explain  a  deed  or  to  vary  a  contract  in  writing,  unless  it  contain 
some  latent  ambiguity.  Richards  v.  Killam,  10  Mass.  R.  239.  Eveletfi  v.  Crouch,  15  Id.  307.  Sera  also 
Jackson  V.  Still,  11  .Johns.  201.  Boardman  v.  The  Lessees  of  Reed  and  Ford,  6  Peters,  328.  A  latent  am- 
biguity is  that  which  ari.«es  from  evidence  dehors  the  instrument  whicii  may  then  be  explained  by  such  evi- 
dence. Tnle  v.  Hardy,  6  Cow.  333.  But  if  patent  ambiguities  exist  in  the  contract  itself,  and  if  (he  language 
be  too  doubtful  for  any  settled  construction  by  the  admission  of  parol  evidence,  you  create  and  do  not  merely 
construe  the  contract.  Peisch  v.  Dickson,  1  Mason's  C.  C.  R.  9.  There  is  an  intermediate  class  of  cases 
partaking  of  the  nature  both  of  patent  and  latent  ambiguities,  where  the  words  are  all  sensible,  and  have  a 
settled  meaning,  but,  at  the  same  time,  consistently  admit  of  two  interpretations  according  to  the  subject- 
matter  in  the  contemplation  of  the  parties.  In  such  case  parol  evidence  is  admissible  to  show  the  circum- 
stances under  which  the  contract  was  made,  and  the  subject-matter  to  which  the  contract  referred.  Peisch 
V.  Dickson,  1  Mason's  C.  C.  R.  9.  Parol  evidence  of  the  understanding  of  the  parties  in  relation  to  the  con- 
struction of  a  written  agreement  may  be  given  to  explain  that  which  isothervTise  ambiguous.  Telder  v.  Wil" 
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definite  intrinsic  meaning  to  donbtfnl  subject-matter.  An  ambiguity,  ap- 
parent on  reading  an  instrument,  is  termed  ambiguit as  patens;  that  which 
arises  merely  upon  its  appUcation,  anibiguitas  latens.  The  general  rule 
of  law  is,  that  the  latter  species  of  ambiguity  may  be  removed  by  means  of 
parol  evidence,  the  maxim  being,  ^'■Ambiguitas  verborum  latens  verijica- 
tione  suppletur;  navi  quod  ex  facto  oritur  ambiguuni  verijicationefacti 
tollitur'^  (/).  On  the  other  hand,  it  is  a  settled  rule  that  such  evidence 
is  inadmissible  to  explain  an  ambiguity  ajjparent  on  the  face  of  the  instru- 
ment {g). 

By  apparent  ambiguity  must  be  understood  an  ambiguity  inherent  in 
the  words,  and  incapable  of  being  dispelled  either  by  any  legal  rules  of 
construction  applied  to  the  instrument  itself,  or  by  evidence  showing  that 
terms  in  themselves  unmeaning  or  unintelligible,  are  capable  of  receiving 
a  known  conventional  meaning.  The  great  principle  on  which  the  rule  is 
founded  is,  that  the  intention  of  parties  should  be  construed  not  by  vague 
evidence  of  their  intentions,  independently  of  the  expressions  which  they 
have  thought  fit  to  use,  but  by  the  expressions  themselves.  Now  those 
expressions  which  are  incapable  of  any  legal  construction  and  interpre- 
tation (A)  by  the  rules  of  art,  are  either  so  because  they  are  in  themselves 
*756  merely  unintelligible,  or  ^because,  being  intelligible,  they  exhibit  a  plain 
and  obvious  uncertainty  {i).  In  the  first  instance,  that  is,  where  the  terms 
used  are  in  themselves  simply  unintelligible  to  an  ordinary  reader,  the  case 
admits  of  two  varieties;  the  terms,  though  at  first  sight  unintelligible,  may 
yet  be  capable  of  having  a  certain  and  definite  meaning  annexed  to  them 
by  extrinsic  evidence,  just  as  if  they  are  written  in  a  foreign  language,  or 
if  mercantile  terms  are  used,  which  amongst  mercantile  men  bear  a  distinct, 
clear  and  definite  meaning,  although  others  do  not  comprehend  them  (A;): 
they  may,  on  the  other  hand,  be  capable  of  no  distinct  andr  definite  inter- 
pretation. Now  it  is  evident  that  to  give  effect  to  an  instrument,  the  terms 
of  which,  though  apparently  ambiguous,  are  yet  capable  of  having  a  distinct 
and  definite  meaning  annexed  to  ihem,  is  no  violation  of  the  general  prin- 
ciple, for  in  such  a  case  etfect  is  given  not  to  any  loose  conjecture  as  to  the 
intent  and  meaning  of  the  party,  independently  of  the  expressions  used, 
but  to  the  expressed  meaning;  and  that,  on  the  other  hand,  where  either 
the  terms  used  are  incapable  of  any  certain  and  definite  meaning,  or  being 
in  themselves  intelligible  are  clearly  uncertain,  equally  capable  of  different 
applications,  to  give  any  effect  to  them  by  extrinsic  evidence  as  to  the 
intention  of  the  party,  would  be  to  make  the  mere  intention  operate  inde- 

(/)  See  Lord  Bacon's  Reading  on  the  Statute  of  Uses. 

{g)  Ambiguilas  patens  is  never  holpen  by  averments.     Regula  25. 

(A)  It  is  a  general  rule  that  a  patent  ambiguity  is  always,  if  possible,  to  be  removed  by  construction  and 
not  by  averment.     Colpoys  v.  Colpoys,  1  Jac.  451. 

(i)  As  where  an  estate  is  left  by  will  to  one  of  the  three  sons  of  J.  S.  without  specifying  which. 

(k)  Thus  where  a  creditor,  together  with  other  creditors,  agreed  to  certain  resolutions  to  watch  a  com- 
mission of  bunkiu|)t,  supposed  to  be  fraudulent,  "  and  to  contribute  in  the  usual  way,"  it  was  held  that  parol 
evidence  was  admissible  to  show  that  by  that  expression  it  was  meant  that  each  creditor  should  contribute 
in  proportion  to  his  claim  against  the  bankrupt,  without  mutual  responsibility.  Taylor  v.  Cohen,^  4  Bing.  53, 
So  to  the  case  of  a  will  where  its  characters  are  difficult  to  be  decipliered,  or  its  language  is  unintelligible  to 
an  ordinary  reader,  the  testimony  of  persons  skilled  in  deciphering  writing,  or  who  understand  the  language, 
is  admissible  for  the  purpose  of  explanation.  Goblet  \.  Beechey,  3  Sim.  24.  Masters  v.  Masters,  1  P.  Wms. 
421.  Normanv.  Morrell,  4  Ves,  769.  So  if  the  testator  express  himself  in  terms  peculiar  to  a  particular 
trade  or  calling.  Smith  v.  Wilson,'^  3  B.  6l  A.d.  128.  Doe  v.  Watson,^  A  B.  &  Ad.  167.  Attorney.generalv. 
Plate  Glass  Company,  1  Aust.  39. 

Hams,  9  Watts,  9.  Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  on  the  face  of  it  whether  it  was  an  official  or  a  private  act,  parol  evidence  was  ad- 
mitted to  show  that  it  was  an  official  act.  Mechanics'  Bank  of  Alexandria  v.  The  Bank  of  Columbia,  5  Wheat. 
326.  In  cases  of  equivocal  written  agreements,  the  circumstances  under  which  they  were  made  may  be 
given  in  evidence  to  explain  their  meaning.  Crawford  v.  Janett,  2  Leigh,  630.  M'Mahow  v.  Spongier,  4 
Rand.  51.) 
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pendently  of  any  definite  expression  of  such  intention.  By  apparent 
ambignity,  therefore,  must  be  understood  an  inherent  ambiguity,  which 
cannot  be  removed  either  by  the  ordinary  rules  of  legal  construction,  or  by 
the  application  of  extrinsic  and  explanatory  evidence,  which  show  that 
expressions  prima  facie  unintelligible,  are  yet  capable  of  conveying  a 
certain  and  definite  meaning. 

This  distinction  is  an  immediate  result  from  the  general  principles  already 
specified.  If  an  instrument  which  is  in  itself  wholly  devoid  of  meaning, 
according  to  the  usual  and  ordinary  rules  of  legal  construction,  or  which  is 
so  indefinite  and  ambiguous  as  to  be  equally  capable  of  several  different 
constructions  and  applications,  might  have  one  particular  definite  meaning 
annexed  to  it  by  means  of  extrinsic  oral  evidence,  it  is  plain  that  the  oral 
evidence,  and  not  the  writing,  would  produce  the  definite  effect.  On  the 
contrary,  where  the  oral  evidence  is  used  to  annex  a  definite  meaning  to 
the  written  expressions,  or  to  point  the  application  to  this  or  that  subject- 
matter,  the  oral  evidence  does  not  usurp  the  authority  of  the  written  in- 
strument: it  is  the  instrument  which  operates;  the  oral  evidence  does  no 
more  than  assist  its  operation  by  assigning  a  definite  meaning  to  terms 
capable  of  such  explanation,  or  by  pointing  out  and  connecting  them  with 
the  proper  subject-matter. 

According  to  these  principles,  parol  evidence  is  never  admissible  to  ex- 
plain an  ambiguity  which  is  not  raised  by  extrinsic  facts  (/).   Thus,  upon  a 
*devise  to  one  of  the  sons  oft/.  ^S*.,  who  has  several,  evidence  is  not  admis-     *757 
sible  to  show  that  one  in  particular  was  meant  (m);  and  the  devise  is  void 
for  uncertainty  (?z). 

As  oral  evidence  is  inadmissible  either  as  a  substitute  for  a  written  instru-Not  admis- 
ment  required  by  law,  or  to  give  effect  and  operation  to  such  an  instrument  sible  to 
where  it  is  defective,  it  follows  cl  fortiori  that  it  is  not  admissible  to  con-^^"^^'*^*^* 
tradict,  or  even  to  vary,  any  instrument  to  which  an  exclusive  operation  (o) 
is  given  by  law,  whether  that  exclusive  quality  result  from  a  peremptory 
rule  of  law,  or  from  private  compact 

Where  the  terms  of  an  agreement  are  reduced  to  writing,  the  document  To  contra, 
itself,  being  constituted  by  the  parties  as  the  true  and  proper  expositor  of^'^torvary 
their  admissions  and   intentions,  is   the   only   instrument  of  evidence  in  ^  ^eement 
respect  of  that  agreement,  which  the  law  will  recognize  so  long  as  it  exists, 
for  the  purposes  of  evidence  (jt?)  (A).     If  the  parties  have  contracted  by 

(0  Doe  V.  WesllaVe,^  4  B.  &  A.  57. 

(m)  2  Vern.  624-5;  6  Co.  68,  b.;  2  P.  Wms.  137;  infra,  763;  47  Ed.  3,  16,  b.  In  Harris  v.  Bisho-p  of  Lin- 
coin,  2  P.  Wms.  135,  where  a  man  limited  his  estate  by  will  to  his  own  rig^ht  heirs  by  his  mother's  side,  Ld. 
Macclesfield  held  that  he  might  mean  either  the  heir  of  his  mother's  father,  or  of  his  mother's  mother,  and 
admitted  parol  evidence  to  prove  which  he  meant:  qu.  (n)  Ibid. 

(0)  As  to  the  cases  in  which  a  written  instrument  has  such  an  operation,  vid.  infra,  785  (1). 

(p)  Supra,  Assumpsit;  and  see  Preston  v.  Merceau,  2  Bl.  R.  1249.  Rolleston  v.  Hibbert,  3  T.  R.  406. 
Hodges  V.  Drakeford,  1  N.  R.  270.  Pym  v.  Blackburn,  3  Ves.  34.  It  is  a  general  rule,  that  where  an  agree- 
ment has  been  reduced  to  writing,  evidence  of  oral  declarations,  though  made  at  the  same  time,  shall  not  be 
admitted  to  contradict  or  to  alter  it.  [Pitkin  v.  Brainerd,  5  Conn.  R.  451.]  A  written  agreement,  however, 
where  it  is  not  under  seal,  may  be  altered  by  the  addition  of  new  terms  by  an  oral  agreement,  which,  in  fact, 
constitutes  a  new  agreement,  incorporating  the  former  one;  or,  as  has  been  seen,  such  an  agreement  may  be 
wholly  discharged  by  parol,  before  any  breach  has  occurred,  supra,  p.  103;  and  Lord  Milton  v.  Edworth,  6 
Bro.  P.  C.  587.     In  such  cases  it  is  obvious  that  the  evidence  is  adduced,  not  to  vary  the  terms  of  an  existing 

(1)  [In  Maine,  Maryland  and  North  Carolina,  parol  evidence  cannot  be  given  to  prove  the  non-payment 
of  the  purchase-money  for  lands,  when  the  deed  states  that  the  consideration  has  been  paid.  Steele  v. 
Adams,  1  Greenieaf,  1;  Dixon  \.  Swigget,  1  Har.  &  J.  252;  Brocket  v.  Foscue,  Ruffin's  Rep.  64.  Aliter, 
in  Massachusetts,  New  York  and  Pennsylvania.  Wilkinson  v.  Scott,  17  Mass.  Rep.  257;  Shephard  v. 
Little,  14  Johns.  210.  Bowen  v.  Bell,  20  Johns.  338.  Hamilton  v.  Ex^rs  of  M'Guire,  3  Serg.  «&  Rawie, 
355.  Jordan  v.  Cooper,  ibid.  564.  Weiglei/s  Adm'rs  v.  Weir,  7  Serg.  &"Rawle,  309.  See  Dyer,  169. 
Moore,  569.  1  Hayw.  (Tenn.)  Rep.  70.  Dow  v.  Tuttle,  4  Mass.  Rep.  414.  Thompson  v.  Ketcham,  8 
Johns.  189.] 

(A)  (Parol  evidence  is  admissible  to  show  that  a  deed  absolute  in  its  terms  is  in  fact  a  mortgage.    Roach 
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deed,  as  the  obligation  under  seal  imports  greater  deliberation  and  more 
solemnity  than  a  mere  written  agreement  which  is  not  under  seal,  no  evi- 
dence, whether  oral  or  written,  which  is  not  under  seal,  can  be  admitted  to 
contradict  or  to  varv  it  [q). 
*15S  *Where  ^.  agreed  to  take  B.  into  partnership  as  an  attorney,  no  time 
being  mentioned,  it  was  held  that  the  partnership  commenced  from  the 
time  of  the  agreement,  and  that  evidence  was  inadmissible  to  show  that  the 
agreement  was  not  to  take  effect  until  B.,  who  was  not  then  an  attorney, 
should  be  admitted  (r). 

original  agreement,  but  to  sliow  that  it  has  been  superseded  or  discharged.  And  in  Bywaterv.  Richardson,^ 
1  Ad.  &  Ell.  .'508,  it  was  held  that  a  written  warranty  of  the  soundness  of  a  horse  mig-ht  be  limited  to 
twenty.four  hours,  by  rules  painted  on  u  board  at  the  place  of  sale.  And  see  Jeffery  v.  Walton,^  1  Starkie's 
C.  267.  What  took  place  in  Court  previous  to  a  rule  being  made  is  inadmissible,  the  Court  can  only  look  to 
rule  itself.  Edwards  v.  Cooper,^  3  C.  &  P.  277.  The  auctioneer's  declarations,  where  there  are  printed  con- 
dition;--,  are  inadmissible.  Gunnis  v.  Erhart,  1  H.  B.  289;  Powell  v.  Edmonds,  12  East,  6.  Evidence  ©f 
usage  at  the  Navy-office  is  inadmissible  to  enlarge  written  terms.     Hogg  v.  Smith,  1  Taunt.  347. 

{q)  Where  a  deed  stated  the  purchase-money  on  the  sale  of  land  to  have  been  paid,  it  was  held  that  evi- 
dence  was  inadmissible  to  prove  an  agreement  at  the  time  that  part  should  be  satisfied  by  work  to  be  done 
by  the  purchaser,  and  th  it  tiie  money  had  not  in  fact  been  paid.  Baker  v.  Dewey,^  1  B.  &  C.  704.  Where 
parties  contract  by  deed,  assumpsit  will  not  lie;  for  where  a  man  resorts  to  a  higher  security  the  law  will  not 
raise  an  assumpsit  {Toussaint  v.  Martinnant,  2  T.  R.  100);  as  where  a  surety  takes  a  bond  from  his  princi- 
pal  (lb.)  So  a  plaintiff  cannot  recover  in  indebitatus  assumpsit  upon  an  executed  consideration,  where  the 
contract  was  by  deed  {Atty  v.  Parish,  1  N.  R.  104).  The  only  excepted  case  is  that  of  debt  for  rent,  which 
rests  on  peculiar  grounds  (Hurdr.  332.  Warren  v.  Consett,  8  Mod.  107;  Com.  Dig.  tit.  Pleader,  O.  15. 
Kemp  V.  Goodall,  1  Salk.  277).  And  where  a  subsequent  parol  agreement  is  inconsistent  with  a  deed,  the 
agreement  cannot  be  set  up  against  the  deed  (see  the  case  of  Leslie  v.  De  la  Torre,  cited  12  East,  583).  But 
an  action  of  assumpsit  may  be  maintained  upon  an  agreement  subsequent  to  the  making  a  deed  of  charter- 
parly,  the  parol  contract  not  being  inconsistent  witii  the  contract  by  deed  {White  v.  Parkins,  12  East,  578). 
Where  the  obligor  of  a  respondentia  bond  promised,  by  indorsement  upon  it,  to  pay  the  amount  to  any 
assignee,  it  was  held  that  an  assignee  might  maintain  indebitatus  assumpsit.  Fenner  v.  Mears,  2  Bl.  1269; 
JSee  10  Serg.  &.  R.  321;}  but  this  was  doubted  by  Lord  Kenyon,  in  Johnson  v.  Collins,  1  East,  104,  and  by 
Bay  ley,  .1.,  in  White  v.  Parkins,  12  East,  582. 

(r)   Williams  v.  Jones,^  5  B.  &l  C.  109;  and  see  Boydell  v.  Drummond,  13  East,  142. 

V.  Cosine,  9  Wend.  227.  Swart  v.  Service,  21  Wend.  36.  Parol  evidence  is  inadmissible  to  show,  that  a 
deed  was  never  delivered.  Roberts,  Ads.  v.  Jackson,  1  Wend.  478.  So  it  may  be  shown  by  parol  testi- 
mony, that  an  assignment  of  a  mortgage,  absolute  in  its  terms,  is  a  mere  security  for  the  performance  of 
a  contract.  Gilchrist  v.  Cunningham,  8  Wend.  641.  See  also  Livingston  v.  Ten  Broeck,  15  Johns.  14. 
M'Curtie  v.  Stevens,  13  Wend.  527.  Contra,  Benton  v.  Jones,  8  Conn.  R.  186.  If  a  money  considera- 
tion  be  expressed  in  a  deed  of  bargain  and  sale,  there  shall  be  no  averment  to  the  contrary,  so  as  to 
affect  its  operation  as  such,  nor  is  any  evidence  to  the  contrary  admissible.  Allison  v.  Kurtz,  2  Watts, 
187.  Contra,  Wilkinson  v.  Scott,  17  Mass.  R.  249.  It  seems  according  to  the  American  cases,  that  the 
only  effect  of  a  consideration  clause  in  a  deed,  is  to  estop  the  grantor  from  alleging  that  the  deed  was 
executed  without  consideration,  and  that  for  every  other  purpose  it  is  open  to  explanation  and  may  be  varied 
by  parol  proof.  M'Crea  v.  Purmort,  16  Wend.  460.  See  also  Brocket  v.  Foscue,  1  Hawks.  64.  Spiers 
V.  Clay^s  Adni'r,  4  Hawks.  22.  In  ejectment  against  a  sheriff's  vendee,  parol  evidence  that  a  certain 
tract  was  not  included  in  the  sale,  is  inadmissible  to  contradict  the  levy.  Beeson  v.  Hutchinson,  4  Watts, 
442.  So  where  a  person  claimed  under  a  deed  from  Nathaniel  S.,  who  was  alleged  to  have  purchased 
the  ]>remises  at  a  sheriff's  sale,  it  was  held,  that  parol  evidence  was  not  admissible  to  show  that  the 
acknowledgement  by  the  sheriff  was  originally  of  a  deed  to  Nathaniel  S.,  and  that  afterwards  the  protho- 
not.iry's  clerk,  at  the  instance  of  Charles  S.,  and  by  collusion  with  him,  erased  the  name  of  Nathaniel  S. 
and  substituted  that  of  Charles  S.;  the  defendant  claiming  by  deed  from  Charles  S.  Hoffman  v.  Coster,  2 
Whart.  453.  Parol  evidence  is  inadmissil)le  to  show  that  in  a  release  of  all  demands  a  particular  debt  was 
not  intended  to  be  released.  Pierson  v.  Hooker,  3  Johns.  G8.  And  the  assignees  of  a  bond  in  a  suit  against 
the  assignor  upon  a  written  assignment,  parol  evidence  is  not  admissible  to  show  that  the  assignor  had 
expressly  guarantied  the  payment  of  the  bond,  this  being  no  part  of  the  written  contract.  O'Hara  v.  Hall,  4 
Dail.  340.  So  if  in  a  policy  of  insurance,  the  vessel  insured  be  warranted  as  neutral,  parol  evidence  will  not  be 
admitted  to  prove  that  such  warranty  was  not  intended  by  the  parties.  Lewis  v.  Thacher  et  al.  15  Mass.  R.  431. 
And  in  an  a(;tion  on  a  valued  policy,  it  is  not  competent  for  the  underwriters  to  give  parol  evidence  to  show 
that  the  value  of  the  property  insured  is  different  from  that  stated  in  the  policy.  The  Marine  Ins.  Co.  v. 
Hodgson,  6  Crancli,206.  In  an  action  by  the  master  of  a  ship  for  his  wages  against  the  defendant  as  owner 
of  the  vessel,  and  who  held  a  bill  of  sale  from  M.,  and  also  a  register  of  the  ship  in  his  own  name,  the 
defendant  may  prove  by  parol,  that  the  bill  of  sale  was  given  to  him  merely  by  way  of  collateral  security 
or  mortgage.  Chapman  v.  Butler,  8  Johns.  169.  Parol  evidence  is  admissible  that  an  agreement  in  writing, 
not  under  seal  for  the  delivery  of  goods  to  A.,  was  made  by  A.  as  agent  for  C.  Hubbard  v.  Borden,  6 
Whart.  79.  Parol  evidence  is  not  admissible  to  prove  a  cotitract  for  the  delivery  of  freight,  different  from 
that  expressed  in  the  bill  of  lading.  Babcock  v.  May,  4  Ohio  R.  346.  Nor  is  parol  evidence  inadmissible  to 
vary  the  terms  cr  legal  importof  a  bill  of  lading  free  from  ambiguity.     Creery  v.  Holly,  14  Wend.  26.) 
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Where  the  issue  was  on  the  plea  of  plenl  administravii,  evidence  that  Extend  or 
tlie  defendant,  upon  executina  a  bond  of  submission  to  arbitration,  had ''f^'' ^^"""^ 

or   UPTGC" 

agreed  to  pay  what  should  be  awarded  to  be  due,  was  rejected,  as  being ment. 
either  contradictory  of  or  in  addition  to  the  agreement  in  the  bond  (s).  So, 
oral  evidence  is  not  admissible  to  show  that  a  bond,  conditioned  for  the 
payment  of  money  to  the  wife  in  case  she  survived,  was  intended  in  lieu 
of  dower  (^).  Nor  is  such  evidence  admissible  to  show  that  a  clause  of 
redemption  was  omitted  in  an  annuity-deed,  lest  it  should  render  the  trans- 
action usurious  (u).  So,  although  it  is  an  established  rule  that  a  party 
rnay  aver  another  consideration  which  is  consistent  with  the  consideration 
expressed,  no  averment  can  be  made  contrary  to  tliat  which  is  expressed 
in  the  deed  [v). 

Where  the  conveyance  is  mentioned  to  be  in  consideration  of  love  and 
affection,  as  also  for  other  considerations,  proof  may  be  given  of  any  other, 
for  this  is  consistent  with  the  terms  of  the  deed  {tv).  But  if  one  specific 
consideration  be  alone  mentioned  in  the  deed,  no  proof  can  be  given  of  any 
other,  for  this  would  be  contrary  to  the  deed;  for  where  the  deed  says  it  is 
in  consideration  of  such  a  particular  thing,  it  imports  the  whole  considera- 
tion, and  negatives  any  other  {x)  (V).  The  case  where  no  consideration  is 
expressed  in  the  deed,  is,  according  to  Lord  Hardwicke,  a  middle  case;  and 
he  held  tlie  proof  of  a  valuable  consideration  in  such  a  case  was  admissi- 
ble [y)  (2).  But  in  general,  as  will  be  seen,  evidence  as  to  the  real  consi- 
deration is  in  all  cases  admissible  with  a  view  to  prove  fraud  {z). 

Where  ^.  granted  an  annuity  for  his  own  life  to  B.,  which  was  secured 
by  *a  bond  and  warrant  of  attorney,  and  judgment  was  entered,  the  Court    *759 
would  not,  after  the  death  of  B.,  permit  the  attorney  of  B.  to  prove  a 

{s)  Pearson  v.  Henry,  5  T.  R.  6;  the  evidence  was  rejected  at  the  trial;  and  upon  motion  for  a  new  trial 
the  propriety  of  the  rejection  was  not  disputed.  1  Bro.  C.  C.  54,  93.  And  see  the  Observations  of  Black- 
stem;,  J.,  in  Preston  v.  Merccau,  BI.  1250;  and  infra. 

(I)  See  Mascall  v.  Mascall,  1  Ves.  323;  and  infra,  762,  note  (  f). 

(«)  Ld.  Irnfiam  v.  Child,  1  Bro.  C.  C.  92.  Ld.  Porlmore  v.  Morris,  2  Bro.  C.  C.  219.  Hare  v.  Shearwood, 
3  Bro.  C.  C.  168;  1  Ves.  J.  241.  But  where  a  man  and  woman,  being  about  to  marry,  conveyed  their  lands 
to  trustees,  in  trust,  to  dispose  of  the  rents  as  the  wife,  without  the  consent  of  the  husband,  should  appoint; 
notwitiistanding'  which  the  husband  received  the  rents  during  liis  life,  and  the  wife  after  his  death  filed  a  bill 
in  equity  for  an  account,  the  Court  admitted  parol  evidence  to  prove,  that  before  the  settlement  was  made,  the 
liusband  and  wife  agreed  that  the  premises  should  be  in  trust  for  tliem  during  their  joint  lives,  and  that  they 
were  settled  otherwise  merely  to  protect  them  from  sequestration  by  Cromwell;  and  on  that  ground  relieved 
against  a  covenant  in  the  settlement,  by  which  the  trustees  were  bound  to  p:iy  the  rents  as  the  wife  should 
appoint.  Harney  V.  Harvey,  2  Ch.C.  180;  Fitz.  213.  But  wliere  articles  were  reduced  to  writing,  and  signed 
by  the  parties,  and  afterwards  drawn  up  at  lengtii,  and  executed,  Reynolds,  B.  held  that  the  articles  could  not 
be  restrained  by  the  memorandum,  tiiere  being  no  reference  from  the  articles  to  the  memorandum.  Lloyd  v, 
Wynne,  5  G.  2;  1  Ford.  136. 

(»)  Mildmay's  Case,  1  Rep.  176.  BedelVs  Case,  7  Rep.  39;  2  Roil.  Ab.  786.  [Quarles  v.  Quarles,  4  Mass. 
R.  680.] 

(w)  Per  Lord  Hardwicke,  Peacock  v.  Monk,  1  Ves.  128.  And  see  the  case  of  Villers  v.  Beaumont,2  Dyer, 
146,  a.  Fernort's  Case,  4  Rep.  3. 

{x)  Ibid.  And  see  Greenv.  Weston,  Say.  209;  and  Siratton  v.  Iiastall,2  T.  R.  366.  [Skermerharn  \,  Van- 
derheyden.  1  Johns.  139.  Maigley  v.  Haner,!  Johns.  341.] 

{y)  Peacock  v.  Monk,  1  Ves.  128,  (?r)  Infra,  765. 

(1)  [Where  a  deed,  after  stating  a  certain  consideration,  adds  "  and  for  other  considerations,"  parol  evi- 
dence  is  admissible  to  sliow  what  those  oilier  considerations  were.  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep. 
370.  In  Virginia,  where  a  deed  was  made  "  in  consideration  of  natural  love  and  affection,  and  of  one 
dollar,"  parol  evidence  was  held  admissible  to  show  that  other  valuable  consideration  passed.  Harvey  v. 
Alexander,  1  Randolph,  219.  So  either  party  may,  in  that  state,  aver  and  prove  a  consideration  different 
from  that  stated  in  the  deed — but  not  to  the  prejudice  of  a  bona  fide  purchaser  without  notice.  Duval  v. 
Bibb,  4  Hen  &  Mun.  113.  So  a  deed  may,  in  equity,  be  proved  to  have  been  made  in  consideration  of  a 
marriage,  though  not  so  expressed  in  the  deed.  Eppes  Sf  al.  v.  Randolph,  2  Call,  125.  It  is  said  in  the 
case  of  Garret  v.  Stuart,  1  M'Cord,  514,  that  a  different  consideration  from  that  expressed  in  the  deed  can- 
not be  shown  in  a  court  of  Zaw,  but  that  a  less  or  greater  consideration  of  the  same  character  may  be  shown.] 

(2)  [If  a  deed  conveying  land  contains  nothing  respecting  the  consideration,  parol  evidence  concerning  it 
is  admissible.     Davenport  v.  Mason,  15  Mass.  Rep.  92.] 
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parol  agreement  that  A.  should  be  at  liberty  to  redeem  the  annuity  on 
terms  («). 

Where  the  agreement  was,  that  Ji.  for  certain  considerations,  should  have 
the  produce  of  Boreham  Meadow,  it  was  held  that  he  could  not  prove  by 
parol  that  he  was  to  have  both  the  soil  and  produce  of  Millcroft  and  Bore- 
ham  Meadow  (6).  One  who  executes  an  instrument  in  his  own  name  cannot 
defeat  an  action  by  showing  that  he  did  so  merely  as  agent  for  another  (c). 
So  in  an  action  on  a  bond  conditioned  for  payment  absolutely,  the  de- 
fendant cannot  plead  an  agreement  that  it  should  operate  merely  as  an  in- 
demnity id).  Where  a  modern  lease  uses  the  term  Michaelmas,  evidence 
is  inadmissible  to  show  that  Old  Michaelmas  was  meant  (e). 

In  an  action  of  trespass,  where  the  defendant  insists  upon  a  release  exe- 
cuted by  the  plaintiff,  and  in  terms  including  the  trespass  in  question,  the 
plaintiff  cannot  defeat  the  effect  of  the  release  by  proof  that  the  arbitrators 
who  awarded  the  release  have  not  taken  into  their  consideration  the  par- 
ticular trespass  [f). 

Upon  the  same  principles  evidence  is  inadmissible  of  a  parol  agreement 
prior  to  or  contemporary  with  the  written  instrument,  and  which  varies  its 
terms;  as  to  show  that  a  note  made  payable  on  a  day  certain  was  to  be 
payable  upon  a  contingency  only  {g),  or  upon  some  other  day  (A),  or  not 
until  the  death  of  the  maker  (/). 

Where  a  policy  was  on  an  adventure  from  Archangel  to  Leghorn,  the 
defendant  was  not  allowed  to  prove  an  agreement,  previous  to  the  signing 
of  the  policy,  that  the  adventure  should  begin  from  the  Downs  only  [k). 
*760  *Where  a  ship  was  chartered  to  wait  for  convoy  at  Portsmouth,  it  was 
held  that  evidence  could  not  be  received  of  an  agreement  to  substitute 
Corunna  for  Portsmouth  (/). 

In  general,  where  a  contract  has  been  reduced  into  writing,  nothing 

(a)  Haynes  v.  Hare,  1  H.  B.  659;  and  per  Ld.  Tburlow,  nothing  can  be  added  to  a  written  agreement, 
unless  there  be  a  clear  subsequent  independent  agrecaient  varying  the  former;  but  not  where  it  is  matter 
passing  at  the  same  lime  with  the  written  agreement.  Rich  v.  Jackson,  4  Bro.  C.  C,  519.  Ld.  Portmore  v. 
Morris,  2  Bro.  C.  C.  2l9. 

(6)  Meres  v.  Ansell,  3  Wils.  275.     And  see  Hope  v.  Atkins,  1  Price,  143. 

(c)  Magee  v,  Atkinson,  2  M.  Si.  W.  440.  But  in  an  action  on  a  written  contract  between  the  plaintiff  and 
a  third  party,  evidence  on  the  part  of  the  plaintiff  is  admissible  to  show  that  the  contract  was  in  fact  made 
by  the  third  party,  not  on  his  own  account  but  as  the  agent  of  the  defendant.  Wilson  v.  Hart,^  7  Taunt. 
295. 

((Z)  Measex.  Mease,  Cowp.  47;  2  N.  R.  597, 

(e)  Doe  v.^Lea,  11  East,  312.  Where  a  written  agreement  stipulates  that  goods  are  to  be  taken  on  board 
forthwith,  it  cannot  be  shown  by  parol  that  in  iioo  days  was  meant.     Simpson  v.  Henderson,'^  M.  &.  M.  300. 

(/)  Shelling  v.  Farmer,  Str.  G46. 

Ig)  Rawson  v.  Walker,^  1  Starkic's  C.  361;  1  C.  M.  &  R.  703.  Where  a  note  was  on  the  face  of  it  abso- 
lute, it  was  held  tliat  parol  evidence  to  shovv  that  it  was  only  to  be  paid  on  certain  terms,  which  had  not  been 
complied  with,  was  inadmissible.  Moseleyv.  Hanford,*  10  B.  tfe  C.  729.  And  see  Adams  v.  Woadley,  1  M. 
&  W.  374.  It  is  not,  it  seems,  competent  to  a  party  who  appears  on  the  face  of  a  promissory  note  to  be  a 
principal,  to  show  that  he  is  merely  a  surety.  Price  v.  Edmunds,^  10  B.  &  C.  578.  See  Fentiim  v.  Pocock,^ 
5  Taunt.  192.  Where  a  note  was  given  by  the  defendant's  wife,  duin  sola,  expressed  to  be,  "for  value 
received  by  my  late  husband,"  held  that  it  was  not  competent  to  the  defendant  to  give  in  evidence  that  it 
was  executed  only  by  the  wife  as  an  indemnity,  being  inconsistent  with  the  terms  of  the  note  itself  A  parly, 
although  he  may  show  a  failure  of  or  an  illegal  consideration,  cannot  show  that  it  was  a  different  one.  Ridout 
V.  Bristow  S(  Ux,\C.  &  J.  231j  and  1  Tyr.  84.     And  see  Rawson  v.  Walker,^  1  Starkie's  C.  361. 

(A)  Free  v.  Hawkins,^  1  Moore,  28;  7  Taunt.  278.  [Erwin  v.  Saunders,  1  Cow.  249;  Rose  v.  Learned,  14 
Mass.  R.  1 55.] 

(i)  Woodhridge  v.  Spooner,^  3  B.  &  A.  233.  Or  till  certain  estates  had  been  sold,  the  defendant  being  the 
payee  and  but  a  security;  or  to  show  that  a  transfer  of  a  ship,  which  was  absolute  on  the  bill  of  sale,  was 
intended  as  a  security  only.     Rohinson  v.  McDonnell,  2  B.  &  A.  134. 

(ft)  Kaimes  v.  Knightly,  Skinn.  .')4.  Uhde  v.  Walters,  3  Camp.  16.  Weston  v.  Ernes,  1  Taunt.  115.  Note, 
the  case  of  Kaimes  v.  Knightly,  is  cited  in  Bates  v.  Graham,  2  Salk.  444,  but  misstated. 

(I)  Leslie  V.  De  la  Torre,  cited  12  East,  583.     Note,  that  the  charter-party  was  under  seal. 

'Eng.  Com.  Law  Reps.  ii.  112.     2/^/.  xxii.  313.     ^Id.\\.A21.     ^M  xxi.  156.     ^Id.xx\.\35.     ^Id.i.l2. 
nd.  ii.  427.    Hd.  iv.  31.    ^Id.  v.  268. 
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which  is  not  found  in  the  writing  can  be  considered  as  part  of  the  con- 
tract (m). 

Where  a  contract  is  entered  into  for  the  sale  of  goods,  and  a  bill  of  sale 
is  afterwards  executed,  the  bill  of  sale  is  the  only  evidence  of  the  contract 
which  can  be  received  (/?)  (1),  and  parol  evidence  of  the  agreement  cannot 
be  received,  even  although  the  written  instrument  of  sale  be  inadmissible 
for  want  of  a  stamp  (o). 

The  same  rule  applies  if  such  parol  agreement  add  to  the  terms  expressed.  By  addi.  ~^ 
Thus  in  the  case  of  Preston  v.  Mercemi  (p),  the  landlord,  in  an  action  for  ^'on,  &c. 
use  and  occupation,  under  a  written  agreement  for  rent  at  20/.  per  annum, 
was  not'  allowed  to  show,  in  addition,  by  parol  evidence,  that  the  tenant 
had  also  agreed  to  pay  the  ground-rent.  Mr.  J.  Blackstone  is  said  in  that 
case  to  have  observed,  that  although  the  Court  could  neither  alter  the  rent, 
nor  the  terms  which  were  expressed  in  the  agreement,  yet  that  with  respect 
to  collateral  uiatters  it  might  be  different;  the  plaintiff  might  show  who  was 
to  put  the  house  in  repair,  or  the  like,  concerning  which  notliing  was  said. 
The  question,  how  far  collateral  matter  may  be  proved  by  parol,  will  be 
considered  hereafter  (q);  at  present  it  may  be  observed,  that  to  permit  terms 
to  be  engrafted  by  mere  parol  evidence  upon  a  written  agreement,  would 
be  attended  with  all  the  danger,  laxity  and  inconvenience,  which  the  gene- 
ral rule  is  calculated  to  exclude;  for  an  agreement  tr)ight  by  such  additional 
terms  be  as  effectually  altered  as  if  the  very  terms  of  the  agreement  had 
been  changed  by  the  operation  of  parol  evidence  (2). 

(m)  P.  C.  in  Kain  v.  Old,'  2  B.  &  C.  634.  Note,  tliat  tlio  first  ngfrccmcnt  was  in  wriling-,  liul  void  for  not 
reciting-  the  certificate  of  tlie  ship's  regfistry.  And  sec  Meyer  v.  Everett,  4  Camp.  2'3.  Gardner  v.  Gray,  4 
Camp.  144.  Powellv.  Edmonds,  12  East,  6.  Hope  v.  Atkins,  1  Price,  143.  Pickering  v.  Dowsing,  4:  Taunt. 
779;  and  Countess  of  Rutland''s  Case,  svpra.     And  tit.  VV'ariiantv. 

(n)  Lano  v.  Neale,'^  2  Starliie's  C.  105.  The  previous  contract  there  was  for  a  ship,  forty  tons  of  iron  kint- 
lage,  &c.;  the  bill  of  sale  was  of  a  ship,  together  with  all  stores,  &c.  in  the  usual  form,  and  silent  as  to  liint- 
lage;  and  held  that  the  vendee  could  not  recover  for  nondelivery  of  kintlage. 

(0)  Per  Ld.  Kenyon,  in  Rolleston  v.  Hibbert,  4  T.  R.  413.  And  see  Drakeford  v.  Hodges,  1  N.  R.  270; 
where  it  was  held,  that  if  a  parol  warranty  or  agreement  to  assign  be  reduced  to  writing,  and  the  assignment 
be  afterwards  legally  executed,  the  warranty  cannot  be  proved  by  parol. 

(p)  Preston  v.  Merceau,  2  BI.  1249.  So  in  Rich  v.  Jackson,  4  Bro.  C.  C.  515,  where  an  agreement  speci- 
fied the  rent  and  the  term,  but  was  silent  as  to  taxes,  the  Court  refused  to  receive  parol  evidence  on  tlie  part 
of  the  lessor,  that  previous  to  tlie  drawing  up  of  the  memorandum  it  had  been  agreed  and  understood  by  tiic 
parties  that  the  rent  was  to  be  paid  clear  of  all  taxes. 

(q)  Infra,  781,  787,  &.c. 

(1)  [A  bill  of  parcels  delivered  by  A.  stating  the  goods  as  bought  of  B.  and  A.  is  not  conclusive  evidence 
against  A.  that  the  goods  were  the  joint  properly  of  B.  and  A.;  but  the  real  circumsfances  may  be  explained 
by  parol.  Harris  v.  Johnston,  3  Cranch,  311.  Where  A.  sold  to  B.  several  bugs  of  hops,  and  gave  a  bill  of 
parcels,  staling  the  number  of  bugs,  the  weight,  price,  &c.,  with  these  words,  "the  hops  are  warranted  to  be 
first  quality;"  in  an  action  by  B.  against  A.  for  a  false  warranty,  it  was  held  that  A.  was  not  precluded  by 
the  bill  of  parcels  from  showing  that  the  hops  were  warranted  only  in  case  tiiey  were  carried  by  B.  to  a 
particular  place.  Wallace  v.  Rogers,  2  N.  Ham  p.  Rep.  506.  In  Schuyler  v.  Russ,  2  Caines,  202,  in 
an  action  on  a  written  warranty  of  soundness,  parol  proof  was  held  to  have  been  rightly  admitted  that  the 
vendor  at  the  time  of  sale,  informed  the  vendee  of  a  defect,  which  was  visible,  and  called  his  attention  to 
it.  The  defect  was  held  not  to  be  within  the  purview  of  the  contract.  See  Smith  v.  Williams,  cited  in  the 
next  note.] 

(2)  [Parol  evidence  is  not  admissible  to  prove  an  agreement  between  mortgagor  and  mortgagee,  that  the 
former  should  remain  in  possession  of  the  mortgaged  premises.  Colman  v.  Packard,  16  Mass.  Rep.  39. 
Nor  to  prove  that  a  lessor,  in  consideration  of  the  rent  reserved,  promised  to  make  any  other  repairs  than 
those  which  are  stipulated  in  the  lease.  Bringham  v.  Rogers,  17  Mass.  Rep.  571,  Nor  to  prove  a  warranty 
of  the  soundness  of  a  slave,  when  there  is  a  written  instrument  conveying  the  slave,  and  contiinino-  a  war- 
ranty of  title  only.  Smith  v.  Williams,  1  Car.  Law  Repos.  263.  1  Murphey,  426.  See  Barber  v.  Brace,  3 
Conn.  Rep.  9.  In  debt  on  a  bond  conditioned  for  payment  of  an  indent  for  1,200/.  evidence  of  a  parol  agree- 
ment between  the  parties,  that  if  the  indent  was  not  returned  on  the  day  mentioned  in  the  condition  it 
should  be  converted  into  a  special  debt,  was  held  to  be  inadmissible.  Atkinson  v.  Scott,  1  Bay,  307.  So 
where  property  is  pledged  by  a  written  contract  as  security  for  a  certain  sum  advanced,  parol  evidence  is  not 
admissible  to  prove  an  agreement  that  the  property  shall  be  held  until  certain  sums,  afterwards  advanced, 

lEng.  Com.  Law  Reps.  ix.  205,    ^jd.  iii.  267. 
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Where  an  agreement  specifies  only  the  rent  and  the  term,  but  is  silent 
as  to  repairs,  it  is  obvious  that  such  an  agreement  may  be  as  completely 
varied  by  proof  of  an  additional  stipulation  that  the  landlord  should  lay 
out  a  specific  sum  in  alterations,  as  by  evidence  that  the  rent  shall  be 
diminished,  whhont  any  stipulation  as  to  repairs.  Cases  in  which  the 
additional  terms  constitute  in  fact  a  new  agreement,  incorporating  the 
*761  fomer  written  terms  {r),  or  continuing  the  former  *contract  (s),  or  amount 
to  a  substantive  collateral  agreement  (/);  those  also,  where  certain  terms 
are  engrafted  upon  an  agreement,  which  is  silent  on  the  point,  by  some 
known  custom,  or  general  understanding  (w);  and  lastly,  those  where  the 
instrument  offered  as  evidence  to  prove  a  collateral  fact,  has,  in  the  par- 
ticular instance,  no  exclusive  operation  (.r),  fall,  as  will  be  seen,  under  a 
ditierent  consideration. 

At  present,  assuming  the  particular  instrument  to  be  that  which  the 
parties  have  agreed  upon  as  the  evidence  of  their  intentions  in  respect  of 
the  particular  transaction,  the  only  question  is,  whether  the  parol  evidence, 
which  is  adduced  to  superadd  something  to  the  written  agreement,  does  not 
vary  that  agreement;  if  it  does,  it  is  inadmissible. 

Where  the  conditions  of  sale  described  only  the  number  and  kind  of 
timber-trees  to  be  sold  by  lot,  but  said  nothing  as  to  the  weight  of  the 
timber,  the  defendant,  in  an  action  for  not  completing  his  purchase  accord- 
ing to  the  conditions,  was  not  permitted  to  prove  that  the  auctioneer  had, 
at  the  sale,  warranted  the  timber  to  amount  to  a  certain  weight;  for  if  that 
representation  induced  him  to  become  the  purchaser,  he  ought  to  have  had 
it  reduced  to  writing  at  the  time  (?/)  (1).     Lord  Ellenborough,  in  that  case, 

(r)  Where  one  written  instrument  refers  to  another,  from  which  it  requires  explanation,  with  sufficient 
certainly,  tlie  latter  is  virtually  incorporated  with  the  former,  and  may  be  said  to  give  effect  to  it.  But  it  is 
a  general  rule  of  law,  that  an  instrument  properly  attested,  in  order  to  incorporate  another  instrument  not 
attested,  must  describe  it  so  as  to  be  a  manifestation  of  what  the  paper  is  which  is  meant  to  be  incorporated, 
in  such  a  way  that  the  Court  can  be  under  no  mistake.     Per  Lord  Eldon,  C.     Smart  v.  Prujean,  6  Ves.  565. 

(s)  Supra,  757;  and  see  Warren  v.  Slagg,  3  T.  R.  591;  Cuff  v.  Penn,  1  M.  &.  S.  '21;  Lord  Milton  v.  Ed- 
worth,  G  Bro.  P.  C.587. 

(t)  Granville  v.  Duchess  of  Beaufort,  1  P.  Wms.  114;  2  Vern.  648;  and  supra,  757. 

(tt)  /n/r./,  786.  (x)  Infra,187. 

(y)  Powell  V.  Edmonds,  12  East,  6.  And  see  Buckmaster  v.  Harrvp,  13  Ves.  471;  Shelton  v.  LiDius,2 
C  &,  J.  411;  Higginson  v.  Clotoes,  15  Ves.  516;  Jenkinson  v.  Pepys,  cited  6  Ves.  330;  Meres  v.  Ansell,  3 
Wills.  275;  Rich  v.  Jackson,  4  Bro.  C.  C.  515;  Gunnis  v.  Erhart,  1  H.  B.  289.  But  where  previous  to  the 
sale  of  a  leasehold  estate  by  auction,  the  purchaser  promised  the  vendor  to  indemnify  him  against  the  cove- 
arc  paid.  Hamilton  v.  Wagner,  2  Marsh.  333.  Where  the  defendant  gave  the  plaintiff  a  writing  acknow- 
ledging  the  sale  of  a  note  of  hand,  and  the  receipt  of  part  payment,  and  tliat  the  balance  was  to  be  paid 
when  the  money  should  be  collected  on  the  note;  parol  evidence  was  held  to  be  inadmissible  to  prove  that 
the  defendant,  at  the  time  of  the  contract,  promised  to  commence  an  action  within  ten  days  against  the 
maker  of  the  note.  Clark  v.  M^Willan,  2  Car.  Law  Rcpos.  65.  }So  it  is  inadmissible  to  prove,  that  at  the 
time  when  a  note  of  hand  was  transferred  by  an  indorsement  in  blank,  the  indorser  agreed  to  be  responsible 
at  all  events,  without  demand  of  the  maker,  and  notice  of  non-payment.  Barry  v.  Morse,  3  N.  Hamp.  Rep. 
132. j  Parol  evidence  that  seller  of  land  agreed,  at  the  time  of  sale,  to  extinguish  an  interfering  claim,  is 
not  admissible.  Machir  v.  M'Dowell,  4  Bibb,  473.  Nor  to  enlarge  or  diminish  the  quantum  of  articles  for 
which  a  receipt  is  given:  nor  to  show  that  a  further  sum,  not  mentioned  in  the  writing,  was  to  be  paid  on  a 
contingency.  Querry  v.  White,  I  Bibb,  271.  In  an  action  by  an  assignee  of  a  bond  against  the  assignor, 
upon  a  written  assignment  in  general  terms,  parol  evidence  cannot  be  received  to  show  that  the  defendant 
expressly  guaranteed  payment  of  the  bond.  O'Harra  v.  Hall,  4  Dallas,  340,  Circuit  Court  of  U.  S.  In 
this  case,  Peters,  J.  thought  such  evidence  would  be  admitted  by  the  Courts  of  Pennsylvania,  where  there 
is  no  Court  of  Equity — and  in  the  case  of  Field  6f  al.  v.  Biddle,  1  Ycates,  132;  2  D.illas,  171,  S.  C.  parol 
evidence  was  held  admissible  to  show  that  when  a  bond  was  executed,  it  was  agreed  that  it  should  be  void 
on  a  particular  contingency.  Su  in  Birchjield  v.  Castleman,  Addison,  181,  in  an  action  of  covenant  against 
a  vendor  of  land,  who  had  covenanted  "to  make  good  the  land  against  all  persons  claiming" — where  the 
vendee  had  been  ejected  in  consequence  of  a  judgment  which  had  been  irregularly  entered  it  was  held  that 
parol  proof  was  admissible  to  show  that  when  the  deed  was  executed,  the  vendor  agreed  to  defend  all  suits. 
See  also  M'Meen  v.  Owen,  2  Dallas,  173.  1  Yeates,  132,  S.  C.  Wallace  v.  Baker,  1  Binney,  616.  Zant- 
xinger  v.  Ketch,  5  Dallas,  132.     Hurst's  Lessee  v.  Kirkhridge  Sf  al.,  cited  1  Yeates,  139.] 

(1)  [The  general  rule  of  law  is,  that  parol  evidence  of  declarations  of  an  auctioneer  is  not  admissible  to 
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observed,  that  if  such  evidence  were  admissible,  in  what  instance  might  not 
a  party  by  parol  testimony,  superadd  any  term  to  a  written  agreement? 
wiiich  would  be  setting  aside  all  written  contracts,  and  rendering  tiiem  of 
no  effect.  In  such  cases  it  is  to  be  presumed  that  the  parties,  in  expressing 
tlieir  intention,  have  expressed  the  whole  of  it,  subject  to  those  incidents 
and  consequences  which  the  law  annexes  to  the  terms  which  they  have 
used. 

Where  no  date  is  inserted  in  a  deed,  date  is  construed  to  mean  delivery; 
but  where  a  date  is  given,  and  an  act  is  to  be  done  at  a  certain  time  from 
the  date,  the  party  bound  cannot  allege  a  ditierent  time  of  delivery  (z). 

Where  a  written  agreement  for  ihe  sale  of  goods  is  silent  as  to  the  time 
of  delivery,  the  law  implies  a  contract  to  deliver  them  within  a  reasonable 
time,  to  be  judged  of  according  to  the  circumstances.  In  such  a  case  evi- 
dence is  inadmissible  of  a  contemporaneous  oral  contract  by  tiie  purchaser 
to  take  them  immediately  (a)  (2). 

Parol  evidence  is  also  inadmissible  for  the  purpose  of  altering  the  legal  intention 
operation  of  an  instrument,  by  evidence  of  an  intention  to  that  effect,  which  to  alter  the 
*is  not  expressed  in   the  instrument  (6).     Tlius  the  defendant  cannot  be  I?^^' "J"^'"'^' 

,      .        ,    »  ,  ^  ■  r  T  •  ■  ■  t'on  01  an 

admitted  to  prove  that  at  the  tune  oi  makmg  a  promissory  note  it  was  instrument, 
agreed,  that  when  the  note  became  due  payment  should  not  be  demanded,     *762 
but  that  the  note  should  not  be  renewed  (c)  (3). 

So  also  parol  evidence  is  inadmissible  to  show  that  a  bond,  purporting  to 
be  absolute,  was  intended  merely  as  an  indemnity,  and  that  the  plaintiff 
has  not  been  damnified  [d]  (4):  or  to  show  that  the  directions  of  a  will  were 

nants  entered  into  by  the  lessee,  a  specific  performance  was  decreed,  although  the  terms  of  the  sale  were 
silent  as  to  such  indemnity.     Pember  v.  Mathers,  1  Bro  P.  C.  54. 

(z)  Styles  V.  Wardle,^  4  B.  &  C.  908;  Co.  Litl.  46,  b.;  Com.  Dig.  Fait,  b.;  2  Cro.  264;  and  supra,  tit. 
Deed.  Armit  v.  Breame,  2  Ld.  Raym.  1076.  But  where  a  lease  diited  Lady-day,  1783,  purported  to  com- 
mence on  Lady-day  last  past,  evidence  was  admitted  to  show  that  tiie  lease  was  in  fact  execuled  after  the 
date,  and  consequently  that  the  term  commenced  Lady-day  1782,  not  1783.     Steele  v.  Mart,^  4  B.  &  C.  272. 

(a)  Greaves  v.  Ashlin,  3  Camp.  426.     llallilcy  v.  Nicholson,  1  Price,  404. 

(fi)  In  equity,  however,  it  seems  that  parol  evidence  is  admissible  to  show  that  the  testator  intended  that 
specific  legacies  should  be  paid  out  of  particular  funds  {Cliff  v.  Gibbons,  Ld.  Raym.  1524).  But  not  lo  show 
that  a  testator  intended  to  exempt  his  personal  estate  from  debts.  See  Reeves  v.  Newcnham,  2  Ridg.  21, 
35,  44. 

(c)  Hoare  V.Graham, '5  Camvi.bl.     Hogg  v.Snaith,\T^\xnUMl.     5'M^ra,  241,  242, 

(rf)  Mease  v.  Mease,  Cow  p.  47. 

vary  the  written  terms  of  sale.  WrighVs  Lessee  v.  Deklyne,  1  Peters'  Rep.  204.  But  where  an  advertise- 
ment stated  that  a  certain  farm  would  be  sold,  without  stating  that  the  whole  would  be  sold  at  one  time,  evi- 
dence of  declarations  by  the  sheriff,  at  the  time  of  sale,  that  a  particular  part  of  the  farm  would  not  be  sold, 
was  received.  Ibid.  Parol  evidence  was  held  admissible  to  show  that  a  slave,  sold  at  auction,  was  sold  sub- 
ject to  every  defect  except  that  of  title,  though  tiie  auctioneer's  advertisement  described  the  slaves  as  "  prime 
negroes."     Liineliouse  v.  Grey,  1  Const.  Rep.  73,] 

(2)  [Where  there  was  a  memorandum  for  the  hire  of  a  slave  at  a  certain  sum  for  the  first  year,  and 
a  larger  sum  for  two  succeeding  years,  it  was  held  that  parol  evidence  was  admissible  to  prove  that 
the  money  was  to  be  paid  quarterly.     Stone  v.  Wilson,  1  Const.  Rep.  68.] 

(3)  I  But  in  Pennsylvania,  it  has  been  decided,  that  under  the  plea  of  payment  to  a  suit  on  a  bond  against 
a  surety,  parol  evidence  is  admissible  to  show,  that  he  executed  the  bond  under  a  declaration  by  the 
obligee  that  his  signing  was  mere  matter  of  form,  and  that  he  never  should  be  called  upon  for  payment. 
Miller  v,  Henderson,  10  Serg.  &  Rawle,  290,  Unless,  however,  the  obligor  was  induced  by  such  declaration 
to  execute  the  bond,  tiie  evidence  would  be  inadmissible,  although  the  declaration  were  made  at  the  time  of 
its  execution.     Hain  v,  Kalback,  14  Serg,  &  Ravvle,  159.     And  see  Moies  v.  Bird,  11  Mass.  Rep.  436.} 

(4)  [Parol  evidence  is  admissible  to  prove  that  a  deed  was  delivered  as  an  escrow.  Pawling  Sf  al.  v.  United 
Stales,  4  Cranch,  219,  Fairbanks  v.  Metcalfe,  8  Mass.  Rep.  230.  Couch  v.  Meeker,  2  Com.  Rep.  302.  {Ray- 
mond  V.  Smith,  5  Conn.  Rep.  555.}  But  it  is  not  admissible  {at  law}  to  prove  that  a  deed,  absolute  on  the 
face  of  it,  was  intended  fur  a  mortgage.  Flint  v.  Sheldon,  13  Mass.  Rep. 443.  Streator  v.  Jones,  1  Mur- 
pliey,  449,  Nor  that  a  deed,  absolute  on  the  face  of  it,  was  given  in  trust,  Dickersonv.  Dickerson,  1  Car. 
Law  Repos,  262,  M'Teer  v,  Sheppard,  1  Bay,  461.  Goodwin  v.  Hubbard,  15  Mass.  Rep.  218.  Flint  v. 
Sheldon,  ubi  sup.     {But  in  equity,  as  between  the  original  parties  to  a  transaction,  parol  evidence  is  admis- 

lEng.  Com.  Law  Reps.  x.  468.     2/«i.  x.  332. 
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intended  to  operate  in  satisfaction  of  a  bond  (e);  or  that  a  bond  given  by  the 
husband  before  marriage,  conditioned  to  secure  400/.  to  the  wife,  in  case 
she  survived  the  husband,  was  given  in  Heu  of  dower  (/). 

To  extend       Wliere  a  man  gave  a  bond  that  his  executors  should,  within  six  months 

X  ''/AN  after  his  death,  pay  5,000/.  to  trustees,  in  trust,  to  apply  the  interest  to  the 
maintenance  of  his  natural  son  till  he  should  attain  the  age  of  twenty-one, 
and  then  to  pay  him  the  principal,  but  in  case  he  should  die  before  the 
father,  or  under  the  age  of  twenty-one,  then  in  trust  over;  and  by  his  will 
directed  his  trustees  to  lay  out  15,000/.  in  trust,  to  pay  200/.  a  year  to  his 
said  son  till  twenty-five,  and  then  to  pay  him  the  principal,  with  remainder 
over  if  he  died  before  that  age,  the  Chancellor  refused  to  admit  parol  evi- 
dence of  declarations  alleged  to  have  been  made  by  the  testator,  for  the 
purpose  of  explaining  the  will,  and  showing  it  to  be  in  satisfaction  of  the 
bond  (g). 

Where  a  man  conveyed  his  estate  to  certain  uses,  reserving  to  himself 
the  power  of  changing  or  revoking  them,  and  afterwards  conveyed  it  to 
trustees,  in  trust  to  pay  his  debts,  and  tlieu  in  trust  to  re-convey,  it  was 
held  that  a  proof  of  a  declaration  by  one  of  the  trustees  under  the  latter 
deed,  that  the  party  did  not  intend  to  revoke  the  former  by  the  latter,  was 
inadmissible  (A). 

Intention        Parol  evidence  of  the  intention  of  the  testator  is  in  no  case  admissible  to 

ofa  testator  contradict  the  express  terms  of  a  will  (?')  (B). 

(e)  Jeacock  v.  Falkener,  1  Bro.  C.  C.  2D5. 

lf)Finney  v.  Fivney,  1  VVil?.  34.  But  where  a  man  wlio  had  agreed  to  settle  lOOZ.  a  j'ear  on  his  intended 
wife,  finding  himself  ill,  made  his  will,  and  afterwards  left  her  100/.  a  year,  and  recovering,  married  her, 
Clarke,  B.  held,  that  evidence  was  admissible  to  show  that  he  intended  her  one  of  the  annuities  only.  Mas- 
call  V.  Mascall,  I  Ves.  323. 

(g)  Jeacock  v.  Falkener,  1  Bro,  C.  C.  295. 

(h)  By  Reynolds,  B.  and  by  the  Chancellor  and  Master  of  the  Rolls.     Fitzgerald  v.  Fancomh,  Fitz.  207. 

(i)  A  testator  having  copyhold  estates  in  North  C.  and  South  C,  devises  to  his  wife  all  his  wines,  &c.,  in 
addition  to  tiie  settlement  made  her  on  his  copyhold  estite;  to  his  niece  M.  the  rents  and  profits  of  his  new 
inclosed  freehold  cow-pasture  close  in  North  C.  during  the  life  of  his  wife;  and  after  the  decease  of  his  wife, 

sible  to  show,  that  a  deed,  absolute  on  its  face,  was  intended  as  a  mere  security  or  mortgage,  the  attempt  to 
treat  it  as  an  absolute  deed  being  a  fraud.  James  v.  Johnson,  6  Johns.  Cha.  Rep.  417.  Strong  v.  Stewart,  4 
Johns.  Cha.  Rep.  167.  Todd  v.  Rivers,  1  Dcsaus.s.  Chi.  Rep.  155.  Accident  or  mistake  by  which  a  deed  is 
drawn  and  executed  as  an  absolute  deed  when  the  p  irtics  hid  agreed  it  sliould  be  executed  as  a  mortgage,  is 
a  ground  for  the  admission  of  parol  evidence  to  control  the  deed  ( Washburn  v.  Merrils,  1  Day's  Rep.  139),  as 
is  a  difference  existing  between  a  deed  as  expressed,  and  the  admitted  intention  of  the  parties,  when  applica- 
tion  is  made  to  a  Court  of  Equity,  founded  upon,  and  with  a  vievi'  to  enforce  the  real  object  of  the  parties. 
Moses  V.  Murgairoyd,  1  Johns.  Cha.  Rep.  119.  Such  evidence,  however,  would  not  be  received  to  prejudice 
the  rights  of  third  f)ersonp,  who  have,  without  notice  and  for  valuable  consideration,  acquired  interests  upon 
the  faith  of  a  deed  purporting  to  be  absolute  on  its  fijcc.  Jumrs  v.  Johnson,  Mills  v.  Cumstock,  5  Johns.  Cha. 
Rep.  214. 1  And  where  the  grantor  remained  till  his  death  in  possession  of  lands  conveyed  by  an  absolute 
deed,  and  the  grantee  did  not  call  for  an  account  of  rents  and  profits;  parol  evidence  was  admitted  to 
benefit  of  the  grantor,  and  his  heirs.  Gay  v.  Hunt,  1  Murphey,  141.  See  St.  John  v.  Benedict,  6  Johns.  Ch. 
Rep.  111. 

In  Pennsylvania,  {where  the  Courts  proceed  upon  Equity  principles,}  it  has  been  decided  that  parol  evi- 
dsnce  mny  be  given  to  prove  that  a  mortgage  given  to  A.  was  in  fact  intended  for  the  security  of  B.  Peter- 
son V.  Milling,  3  Dallas,  506.  {But  in  New  York  such  evidence  has  been  rejected  in  a  Court  of  Law  to 
prove  the  same  fact.     Jackson  v.  Foster,  12  Johns.  488. | 

In  Kentucky,  parol  evidence  is  held  admissible  to  prove  that  a  bill  of  sale  of  a  slave  was  to  be  cancelled,  and 
the  slave  revest  in  the  maker  of  the  bill.  Trumho  v,  Cartwright,  1  Marsh.  582.  See  Dabny  Sf  al  v.  Green, 
4  Hen.  &.  Mun.  101.     Ross  v.  Norvell,  1  Wash.  14. 

See  otiier  cases  enllected  by  Mr.  Norris,  in  his  edition  of  Pcake  on  Evidence,  178.1 

(A)  (Parol  evidence  is  admissible  to  show  the  time  at  wliich  a  specialty  was  actur.lly  executed.  Battles  v. 
Fohes,  21  Pick.  239.  And  to  enlarge  the  time  for  performing  a  condition  of  an  agreement,  or  to  show  a 
waver  of  the  performance  of  the  condition  of  abend.     Fleming  v.  Gilbert,  3  John.  R.528.) 

(B)  Parol  evidence  of  the  deelnrations  of  the  testator  cannot  be  received  to  explain  the  intention  of  the 
bequest,  but  such  evidence  may  be  received  to  prove  the  situation  of  the  property.  Puller''s  Ex''rs  v.  Puller, 
3  Rand.  83.  Nor  is  it  competent  to  receive  the  evidence  of  the  scrivener  as  to  the  meaning  of  the  testator 
in  his  will.  M'Cay  v.  Hugas,  6  Walts,  345.  So  parol  evidence  of  the  intention  of  the  testator  is  inadmissible 
to  vary  the  express  terms  of  a  will.     Avery  v.  Chappell,  6  Conn.  R.  270.) 
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*  Where  a  legacy  was  given  to  A.  B.,  and  in  case  of  iiis  death  to  his  to  vary  the 
wife,  and  the  wife  after  his  death  received  the  legacy,  and  the  qneslion  at  terms  of  a 
law  was,  whether  she  received  the  legacy  in  her  own  riglit,  or  as  her  hns-^ 
band's  representative,  it  was  held  that  evidence  was  inadmissible  to  prove 
that  the  testator  when  he  was  in  extremis  had  declared  his  intention  to  be, 
that  the  husband  should  have  the  interest  only  during  the  life  of  the  wife, 
and  that  if  she  survived  him  she  should  liave  the  principal  [k). 

Where  a  father  by  his  will  made  his  three  brothers,  who  were  presbyte- 
rians,  together  with  a  clergyman,  guardians  of  his  children,  in  general 
terms.  King,  Chancellor,  on  a  bill  filed  by  the  three  against  the  clergyman, 
to  have  the  children  delivered  up  to  them,  rejected  parol  evidence  of  direc- 
tions alleged  to  have  been  given  by  the  testator,  that  the  children  should  be 
educated  as  presbyterians;  and  he  said,  that  as  that  was  not  expressed  in 
the  will,  parol  evidence  was  no  more  admissible  in  the  case  of  a  devise  of 
a  guardianship  than  in  the  case  of  a  devise  of  land  (/). 

Oral  declarations  of  the  testator  cannot  be  received  for  the  purpose  of 
explaining  his  intention  (w^),  even  where  it  is  apparently  ambiguous  on  the 
face  of  the  will.  Where  the  testator,  after  mentioning  his  wife  and  niece  in 
his  will,  afterwards  gave  a  particular  estate  to  her  for  life,  the  Lord  Chan- 
cellor refused  to  receive  parol  evidence  to  show  which  was  meant  [n). 

So  such  extrinsic  evidence  is  inadmissible  to  prove  the  legal  construction 
of  words,  or  to  effect  a  legal  presumption  arising  from  the  construction  (o). 

Where  a  legacy  was  given  A.  B.  who  was  dead  at  the  time,  it  was  held, 
that  evidence  was  not  admissible  to  show  tlie  intent  of  the  testator  that  the 
legacy  should  be  transmissible  [j]). 

Where  a  devise  was  to  the  son  of  the  devisor,  and  the  heirs  of  his  body, 
on  condition  that  he,  they,  or  any  of  them,  should  not  aliene,  discontinue, 
&c.:  parol  evidence  was  held  to  be  inadmissible  to  show  the  intention  of 
the  devisor,  that  the  condition  should  extend  to  the  son  and  his  heirs  (§-). 

So  it  was  held  to  be  inadmissible  to  show  that  the  testator  did  not  intend 
to  pass  the  reversion  and  remainder  in  fee  of  certain  settled  lands,  by  a  de- 
vise of  all  lands,  tenements  and  hereditaments  out  of  settlement  (r). 

An  estate  was  devised  in  trust  to  receive  the  profits  for  three  years,  and 
if  the  heiress  of  the  devisor  should  marry  Lord  G.  within  that  time,  in  trust 

to  two  ncplievvp,  liis  furniture,  &c.  and  all  his  copyhold  estates  in  North  C.  and  South  C.  It  was  held,  that 
as  there  was  no  ambiguity  on  the  face  of  the  will,  or  in  the  application  of  it,  the  testator  having'  copyhold 
estates  in  North  C.  and  South  C.  which  answered  tiie  description,  extrinsic  evidence  was  not  admissible  to 
show  that  the  description  in  the  settlement  included  a  freehold  close,  which  was  mistakenly  enumerated 
there  as  a  copyhold;  and  that  liy  all  his  copyhold  estates  in  North  C.  and  South  C,  this  freehold  passed, 
althonorh  the  settlement  was  referred  to  in  tiie  will;  and  that  other  documents  not  referred  to  were  inadmis- 
sible for  that  purpose.  Doe  d.  Brown  v.  Brown,  11  East,  441.  A  testator  gave  one  of  his  debtors  cert:un 
messuages,  and  after  other  legacies  and  devises  gave  all  the  rest  of  his  estate,  not  thereby  devised,  to  his 
executor*,  or  such  of  them  as  should  act,  and  made  that  debtor  and  J.  S.  his  executors.  They  both  acted, 
and  J.  S.  filed  a  bill  against  the  debtor  for  a  proportion  of  his  debt;  the  debtor  offered  parol  evidence  to  show 
that  the  testator  meant  that  the  debt  should  hti  extinguished,  and  that  he  gave  the  attorney  who  drew  the 
will  instructions  to  release  it,  but  that  the  attorney,  and  a  counsel  whose  opinion  was  taken,  were  of  opinion 
that  the  debt  would  be  released  by  implication.  But  Lord  Talbot  said  that  the  cases  went  no  further  than 
to  let  in  parol  evidence  to  rebut  an  equity  or  resulting  trust;  but  as  the  residuary  clause  directed  the  pro- 
perty not  before  disposed  of  by  the  will  to  be  divided  between  the  executors,  and  as  the  debt  in  question 
iiad  not  been  previously  disposed  of  by  the  will,  the  evidence  contradicted  the  express  words  of  the  will. 
Brown  v.  Sclwin,  Ca.  Temp.  Talbot,  240;  7  Bac.  Ab.  337,  6th  edit. 

Qi)  Lowfield  v.  Stone/iam,  Sir.  12G1. 

(I)  Slorke  v.  Storke,  3  P.  Wm.';.  51.     But  see  2  Ves.  56. 

{m)  2  Vernon,  624.  [Richards  v.  Dutch,  8  Mass.  R.  506.  Sword  v.  Adams,  3  Yeates,  34.  Torberi  v. 
Twining,  1  Yeates,  432.] 

(n)   Castleton  v.  Turner,  3  Atk.  258.     Hampshire  v.  Pearce,  2  Ves.  216. 

(0)  Per  Ld.  Talbot,  2  Bro.  C.  C.  821.  ( p)  Mayhank  v.  Brookes,  Bro.  C.  C.  84. 

(7)   Cheney's  Case,  5  Co.  68.     2  Bro.  C.  C.  821. 

(/•)  Strode  v.  Falkland,  2  Vernon,  621;  but  it  is  stated  by  Salkeld  that  the  decree  was  reversed;  according 
to  Vernon,  it  was  compromised. 
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for  her,  for  life,  with  remainder  to  her  children  in  strict  settlement;  and  if 
the  marriage  should  not  happen,  in  trnst  for  Lord  F.\  the  marriage  did  not 
*764     *take  place;  and  ii  was  held  that  parol  evidence  was  inadmissible  of  a  de- 
claration l)y  the  testator  that  Lord  G.'s  refusal  should  not  disinlierit  his 
heir-at-law  (.S'). 
To  vary         Upon  a  question  of  legal  construction  upon  the  terms  of  a  will,  whether 
't^^\^°""  *^^®  devisor  gave  an  estate  for  life,  or  an  estate  in  fee,  Lord  Holt  was  of 
&c.       '    opinion  that  the  intention  of  the  devisor  nmst  be  collected,  not  from  coUa-, 
teral  matters,  but  from  the  will  itself;  but  the  other  Judges  were  against 
him,  and  their  opinion  was  confirmed  in  the  exchequer  chamber  (/).    And 
in  some  other  instances  the  Courts  have  taken  into  consideration  the  state 
and  circumstances  of  the  family,  in  order  to  enable  them  the  belter  to  con- 
strue the  testator's  real  inteiUion  as  to  the  jf?er507i«/ estate  {u)  (1). 

Where,  however,  extrinsic  evidence  is  allowed  to  operate  so  far  as  to  give 
to  the  terms  of  a  will  a  different  construction  from  that  which  the  terms 
abstractedly  imply,  the  rule  seems  to  be  carried  farther  than  is  warranted 
by  principle  or  analogy  (.r). 

VViiere  evidence  was  offered  of  the  value  of  an  estate  charged  with  sumsi 
of  money  payable  to  the  sisters  of  the  devisee,  as  an  argument  in  favour  of 
a  particular  construction,  the  Court  of  King's  Bench  held  (hat  it  was  nuga- 
tory and  inadmissible  as  matter  of  proof,  although  it  might  have  been  of 

(s)  Berlie  v.  Fall-land,  Salk.  231;  Vern.  333. 

(i)  Cole  V.  Rnwlinson,  S.ilk.  234.  See  Doe  v.  Fyldes,  Cowp.  833.  Doe  v.  Dring,  2  M.  &  S.  455.  Bootle 
V.  Blundell,  1  Merivalc,  316.  Richaidson  v.  Edmonds,  7  T.  R.  640.  Slanden  v.  Standen,  2  Ves.  jun.  593. 
Vin.  Ab.  tit.  Devise,  Y.  2,  pi.  10.     Pepper  Sf  iix.  v.  Winyeve,  Bac.  Ab.  tit.  Wills,  367,  6th  edit. 

(u)  See  the  cases  cited  in  the  preceding  note;  and  see  Baldwin  v.  Karver,  Covvp.  312;  where  Lord  Mans- 
field observed,  that  all  cases  upon  the  construction  of  wills  depend  upon  the  particular  penning  of  the  wills 
themselves,  and  the  state  of  the  families  to  whicli  they  relate;  and  in  the  case  of  Jones  v.  Morgan,  (cited  in 
Lytton  V.  Lytton,  4  Bro.  Ch.  1,)  the  same  learned  Judge  observed,  that  to  construe  a  will  the  intent  is  to  be 
taken  from  the  whole  will  together,  applied  to  the  subject-matter  to  which  the  will  relates.  Sir  I).  Evans,  2 
Pothier,  212,  remarks  also,  that  Lord  Loughborough,  in  quoting  the  opinion  of  Lord  Mansfield,  took  notice 
of  different  cases  in  which  certain  words  were  held  to  apply  to  a  failure  of  issue  at  a  certain  period,  although 
taking  the  words  strictly,  and  construing  them  without  considering  the  circumstances,  would  have  import- 
ed a  general  failure  of  issue.  (Vide  Lytton  v.  Lytton,  4  Bro.  Ch.  1.)  In  the  case  of  Masters  v.  Masters, 
(IP.  W.  420,)  the  testator,  after  bequeathing  a  legacy  to  two  particular  hospitals  in  Canterbury,  by  his  codicil 
bequeathed  another  sum  "  to  all  and  every  the  hospitals."  As  the  testator  had  by  his  will  taken  notice  of 
two  hospitals  in  Canterbur}',  and  as  it  appeared  in  evidence  that  he  lived  there,  it  was  held,  that  the  inten- 
tion sufficiently  appeared  to  apply  the  latter  bequest  to  the  hospitals  in  Canterbury.  And  see  the  distinction 
taken  by  Lord  Thurlow  in  Jeacock  v.  Falkner,  1  Bro.  C.  C.  296. 

(x)  See  Lord  Hardwicke's  observations  in  Blink/tome  v.  Feast,  1  Ves.  28.  Strode  v.  Russell,2  Vern.  624. 
Caslleton  v.  Turner,  3  Atk.  258.  Petit  v.  Smith,  1  P.  VVms.  9.  Brown  v.  Langley,  2  Barn.  118.  Brown  v. 
Sclwin,  C.  Temp.  Talbot,  240.  Jeacock  v,  Falkener,  1  Bro.  C.  C.  296.  The  doctrine  once  prevailed  that  a 
Court  might  receive  evidence  which  was  inadmissible  before  a  jury;  that,  however,  has  since  been  denied,- 
per  BuUer,  J.  2  H.  B.  522. 

(1)  [In  Sargent  Sfal.  v.  Towne,  19  Mass.  Rep.  303,  it  was  held  that  a  devise,  which,  by  the  terms  used, 
would  carry  only  a  life  estate,  might  be  extended  to  carry  an  estate  in  fee,  by  showing  by  parol  that  the 
subject  of  tiie  devise  was  wild  land,  from  which  a  tenant  for  life  could  derive  no  benefit.  Where  a  tract  of 
land,  conveyed  by  deed,  was  described  as  the  farm  on  which  the  grantor  resided,  parol  evidence  was  admit- 
ted that  a  particular  piece  of  land,  claimed  under  the  deed,  was  at  the  time  of  the  grant  in  a  state  of  nature, 
unenclosed  and  separate  from  the  rest  of  the  farm,  and  that  the  grantor  remained  in  possession,  and  occu- 
pied it  as  his  own  until  his  death — to  show  that  it  was  not  within  the  grant.  Doolittle  Sf  iix.  v.  Blakesley, 
4  Day,  265.  See  also  Foster  v.  Wood,  16  Mass.  Rep.  116.  Leland  v.  Stone,  10  ib.  461.  Richards  v.  Dutch 
<Sf  al.  8  ib.  506.  Parol  testimony  of  the  testator's  circumstances,  situation,  connection  with  tiie  legatees,  and 
his  transactions  between  the  making  of  his  will  and  the  time  of  his  death,  is  admissible  to  discover  his  in- 
tcntion,  by  explaining  ihinirs  or  persons  denoted  by  doubtful  words.  Reno's  Ex'rs  v.  Davis  Sf  ux.  3  Hen. 
&  Mun.  283.  Shelton  iSf  al.  v.  Shelton,  1  Wash.  .53.  Where  a  plaintiff  in  an  execution  gave  to  an  officer 
who  had  the  defendant  in  custody  on  a  ca.  sa.  a  writing  stating  that  he  wished  the  officer  to  show  the  pri- 
soner as  much  indulgence  as  could  be  shown  with  safety  to  himself,  and  without  hazarding  in  any  way  the 
debt;  it  wa.s  held  that  the  writing  being  in  itself  ambiguous,  parol  evidence  of  the  conversation  between  the 
plaintiff  and  the  officer  at  the  time,  and  of  collateral  extraneous  facts  relating  to  the  prisoner's  situation,  was 
admissible,  to  ascertain  the  nature  and  extent  of  the  indulgence  which  was  to  be  shown  to  him.  Ely  Sf  al. 
V.  Adams,  19  Johns.  313.] 
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great  weight  had  the  Court  been  called  upon  to  make  a  will  for  the  testa- 
tor (y). 

''Ill   the  late  case  o[ Doe  d.  OxendoiiY.  Sir  A.  Chichester  [z),  it  was     *765 
observed  by  Sir  V.  Gibbs,  that  courts  of  law  had  been  jealous  of  extrinsic 
evidence  for  the  purpose  of  explaining  the  intention  of  a  testator;  and  that 
he  knew  of  one  case  only  in  which  it  is  permitted,  that  is  where  an  ambi- 
guity is  introduced  by  extrinsic  circumstances. 

The  objection  does  not  apply  where  evidence  is  offered  not  for  the  purpose  Adtnissit)le 
oi  contradicting  or  varying  the  effect  of  a  written  instrument  of  admitted  to  disprove, 
autiiority,  but  where  on  the  contrary  it  is  offered  in  order  to  disprove  the    ^' 
legal  existence,  or  rebut  the  operation  of  the  instrument.     To  do  this,  is 
not  to  substitute  mere  oral  testimony  for  written  evidence,  the  weaker  for 
the  stronger,  but  to  show  that  the  written  ought  to  have  no  operation  what- 
soever; an  object  which  must  usually  be  accomplished  by  oral  evidence. 

As  a  written  instrument  in  general  derives  its  authenticity  from  the  aid  Fraud, 
of  external  evidence,  it  may  in  like  manner  be  defeated.     Thus  a  written 
instrument  may  be  impeached  by  extrinsic  evidence,  on  the  ground  of  fraud, 
even  in  the  case  of  a  record  («)  (A). 

So  also  in  the  case  of  a  private  agreement  oral  evidence  is  admissible  to 
prove  a  fraudulent  omission  {b).  Where  there  was  an  agreement  for  a 
lease,  evidence  was  admitted  of  a  parol  agreement  that  the  rent  should  be 
clear  of  all  taxes,  but  that  the  plaintiff  reduced  the  agreement  to  writing 
without  mentioning  that  point,  and  that  the  defendant  could  not  read  (c). 
In  order  to  impeach  a  will,  and  to  show  that  it  had  been  fraudulently  sub- 
mitted to  a  testator  for  his  signature,  parol  evidence  was  admitted,  that  at 
the  time  of  signing  the  will  he  asked  whether  the  contents  were  the  same 
with  those  of  a  former  will,  and  that  he  was  answered  in  the  affirmative  (d). 
So  it  may  be  shown  that  one  will  was  substituted  for  another  (e).  So  in 
general  it  may  be  shown  that  fraud  and  imposition  were  practised  upon  a 

{y)  Doe  V,  Fyldes,  Cowp.  833.  In  Oates  v.  Brydon,  3  Burr.  1895,  Lord  Mansfield  went  into  an  inquiry 
as  to  value,  in  order  to  found  an  argument  upon  the  result,  as  to  the  construction  of  a  will,  and  in  order  to 
show  that  property  of  such  small  value  could  not  be  intended  to  be  the  subject  of  particular  limitations;  but 
the  same  learned  Judge  seems  to  have  been  of  a  different  opinion  in  the  case  of  Doe  v.  Fyldes,  just  cited, 
where  he  concurred  with  the  other  Judges;  and  in  Goodlitle  v.  Edmonds,  7  T.  R.  635,  Ld.  Kenyon  intimated 
that  the  case  of  Oates  v.  Brydon  had  not  been  satisfactory  to  the  profession,  and  that  he  believed  that  Lord 
Mansfield  had  afterwards  doubted  whether  he  had  proceeded  upon  substantial  grounds.  In  the  case  of 
Bengough  v.  Walker,  (15  Ves.  514,)  the  Master  of  the  Rolls  said,  "You  cannot  refer  to  extrinsic  evidence 
to  construe  a  will,  but  you  may  to  show  with  reference  to  what  a  will  was  made." 

{z)  4  Dow.  65;  infra,  774. 

(a)  B.  N.  P.  173.  Pflx^o/i  v.  Po;)/(a?«,  9  East,  421.  Z>oe  v.  ^ZZen,  8  T.  R.  147.  R.  v.  Ma{tingley,2T.R. 
12.  Supra,  tit.  Fraud;  and  see  tit.  Forgf.ry.  But  such  evidence  is  not  admissible  to  defeat  a  record  by 
showing  a  rasure,  &c.;  as  that  a  rasure  was  made  in  a  precept  since  it  was  issued.  Dickson  v.  Fisher,  Burr. 
2267;  and  tit.  Judgment,  Vol.  II. 

(6)  Lord  Irnham  v.  Child,  1  Bro.  C.  C.  92;  3  Atk.  389. 

(c)  Jones  V.  Statham,  3  Atk.  388.     Note,  the  agreement  was  executory. 

{d)  Doe  d.  Sinall  v.  Allen,  8  T.  R.  147.  (e)  Ibid. 

(A)  (Parol  evidence  is  admissible  to  contradict  the  written  return  of  an  officer  which  has  been  obtained 
by  fraud  practised  upon  him.  Commonwealth  v.  Bullard,  9  Mass  R.  270.  And  in  an  action  on  a  charter 
party  to  recover  the  price  agreed  upon  for  the  use  of  the  vessel,  the  defendant  may  give  evidence  of  fiaudu- 
icnt  representation  b^'  the  plaintiff  as  to  the  burden  or  capacity  of  the  vessel  in  mitigation  or  satisfaction  of 
the  plaintiff's  demand.  Johnson  v.  Miln,  14  Wend.  195.  So  parol  evidence  is  admissible  to  show  fraud  in 
the  formation  of  a  written  instrument,  or  a  fraudulent  use  of  it  afterwards.  Oliver  v.  Oliver,  4  Rawle,  141. 
See  also  Erwin  v.  Saunders,  1  Cow.  250.  Roberts  v.  Jackson,  1  Wend.  478.  Badon  v.  Badon,  6  Louis.  R. 
258.  The  declarations  of  the  testator  before  and  at  the  time  of  making  a  will,  and  afterwards,  if  so  near  as 
to  be  a  part  of  the  res  gestas,  are  admissible  to  show  fraud  in  obtaining  the  will,  but  not  declarations  at  any 
distance  of  time  after  the  will  has  been  executed,  especially  where  the  will  has  always  been  in  the  testator's 
possession.  The  declarations  of  the  testator  as  to  his  intention  to  alter  his  will,  and  being  prevailed  upon 
not  to  do  so,  are  not  admissible  to  show  that  the  will  was  fraudulently  prevented  from  being  revoked,  there 
being  no  act  or  attempt  shown  to  revoke  the  will,  &c.  Smith  v.  Fenner,  1  Gallis,  C.  C,  R,  170.) 
VOL.  II.  100 
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party  to  an  instrument,  by  a  fraudulent  omission,  or  misrepresentation  of 
llie  contents,  especially  if  the  party  were  illiterate  {/). 

And  it  is  a  general  principle  of  law,  that  where  a  statute  makes  a  deed 
void,  as  for  a  charitable  or  superstitious  use,  or  where  it  is  void  at  cotunion 
law,  as  being  contra  bonos  mores,  \\\e  proof  of  invalidity  may  be  collected 
not  only  from  the  instrument  itself,  but  from  circumstances  which,  though 
they  do  not  appear  on  the  face  of  the  deed,  may  be  taken  into  considera- 
tion (5-). 

Again,  in  the  case  of  all  covenants  to  stand  seised  to  uses,  a  parly  is  at 
liberty  to  prove  other  considerations  than  those  menlioned  iti  the  deed  {h). 

In  the  case  of  Filmer  v.  Gott  (i),  where  the  considerations  mentioned  in 
*766  *the  deed  were  10,000/.,  and  natural  love  and  affection,  the  lords  commis- 
sioners of  the  great  seal  directed  an  issue  to  try  whether  natural  love  and 
affection  formed  any  part  of  the  consideration,  the  estates  being  worth 
30,000/.  On  appeal  to  the  House  of  Lords,  it  was  held  that  the  conjmis- 
sioners  had  done  right;  and  the  jury  finding  that  natural  love  and  affection 
formed  no  part  of  the  consideration,  the  deed  was  afterwards  set  aside  by 
the  Lord  Chancellor. 

Although  a  party,  in  order  to  prove  fraud,  may  adduce  extrinsic  evi- 
dence to  show  the  inadequacy  of  the  consideration  when  compared  with 
the  value  of  the  estate,  the  party  who  claims  under  the  deed  cannot  be 
admitted  to  show  a  consideration  in  support  of  it,  different  from  that  which 
is  expressed.  Upon  a  bill  to  set  aside  a  conveyance  of  an  estate  of  inherit- 
ance worth  40/.  a  year,  conveyed  to  the  defendant  by  an  infirm  old  man 
of  the  age  of  seventy-two,  in  consideration  of  an  annuity  of  20/.,  it  was 
held,  that  the  defendant  was  not  at  liberty  to  show  blood  and  kindred  to 
have  been  the  real  consideration  of  the  conveyance,  and  to  prove  that  the 
grantor  had  often  declared  that  he  had  ratlier  that  his  kinsman  (one  of  the 
defendants)  should  have  the  estate  for  this  annuity  than  any  oilier  person 
for  a  valuable  consideration  (J). 

In  cases  also  where  the  public  have  an  interest  in  the  real  nature  of  a 
transaction  between  two  parties,  they  are  not  bound  by  the  representation 
made  in  the  private  agreement,  but  may  impeach  it  pro  tanto,  as  (o  any 
misrepresentation;  for  this  misrepresentation  may  properly  be  considered 
as  a  species  of  fraud  upon  the  public.  Thus,  although  the  private  deed  of 
conveyance  of  an  estate  expressed  28/.  to  be  the  purchase-money,  it  was 
held,  that  as  between  two  contending  parishes,  it  was  competerit  to  one  of 
them  {k)  to  show  that  the  real  consideration  was  30/.,  in  order  to  establish 
a  settlement  under  the  statute  (/).  And,  in  general,  extrinsic  evidence  is 
admissible  for  the  purpose  of  avoiding  a  particular  instrument,  on  the 
ground  of  a  fraud  attempted  to  be  practised  on  the  revenue;  as  by  proof 
that  under  the  particular  circumstances  the  instrument  ought  to  have  been 
differently  stamped  (m). 

Parol  evidence  is  also,  in  general,  admissible  for  the  purpose  of  showing 

(/)  3  Alk  389.  As  where  a  mortgagee  draws  the  mortgage  deed  and  omits  the  covenant  for  redemption. 
So  where  there  were  to  be  two  morlgngc  deeds,  an  absohite  one  and  a  defeasance,  it  was  held  that  tlie  mort- 
gagor might  prove  an  agreement  to  execute  the  latter.     Ibid. 

ig)  Per  Holroyd,  J.,  in  Doe  d.  Weliund  v.  Haiolhorn,  2  B.  &  A.  96.  And  therefore  a  Iciise  to  trustees  may 
be  iivoided  by  n  subsequent  deeUir.ition  of  trust  by  some  of  the  trustees.  2  B.  &  A.  96.  See  as  to  super- 
stitious uses,  4  tCd.  6,  Carey  v.  Ahhutt,  7  Ves.  490. 

(//)  Per  Ld.  Kenyr.n,  3  T.  R.  475. 

(j)  Cited  by  Ld.  Kciiy.m,  in  K.  v.Scamwonden,3T.RA74;  7  Bro.  P.  C.  50. 

(j)  Clurksnn  v.  Hunway  &;  id.,  2  P.  VV.  203. 

(/t)  R.  V.  Saimmoriden,  3  'V.  R.  474;  see  also  R.  v.  Laindon,  8  T.  R.  379.  R.  v.  Mailingley,  2  T.  R.  12;  and 
infra,  791.     [Overseers  aj  New  Berlin  v.  Overseers  of  Norwich,  10  .lohns.  229.] 

(i)  9  Geo.  1,  c.  7.  s.  5.  («j)  Supra,  254,  and  infra,  tit.  Stamp. 
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that  an  instrument  is  void  on  the  ground  of  some  illegality  committed  byToavcid, 
the  parties;  as  that  it  is  void  for  usury,  or  because  it  is  given  to  secure  a'-^c^.  ""c- 
gammg  debt,  or  founded   upon  some   illegal   consideration  (;?).     And,  in^^'""^  ^^^* 
general,  where  a  statute  avoids  an  instrument  which  does  not  fully  state 
the  consideration  on  which  it  is  foimded,  extrinsic  evidence  is  admissible  to 
show  that  the  directions  of  the  statute  have  not  been  compUed  with. 

Oral  evidence  is  also  admissible  for  the  purpose  of  correcting  a  mis- Mistake. 
take(o);  a  practice  more  frequent  in  courts  of  equity  than  of  common 
law  (jj).  In  such  cases,  especially  where  recourse  is  liad  to  equity  for  relief, 
*the  extrinsic  evidence  is  not  ofiered  to  contradict  a  valid  existing  instru-  *767 
ment;  but  to  show,  that  from  accident  or  negligence  the  instrument  in 
question  has  never  been  constituted  the  actual  depository  of  the  intention 
and  meaning  of  the  parties  (B)  (1). 

(n)  An  agroemeut,  varying  from  the  condilion  of  the  bond,  may  be  pleaded,  to  show  that  the  bond  was 
foundpd  on  an  illegal  agreement.  Greville  v,  Atkins,^  9  B.  &,  C.  i62.  Supra,  101,  245.  So  that  it  has  been 
obtained  by  duress,  765. 

(o)  A  contraet,  apparently  usurious,  may  be  shown  to  bo  legal  by  evidence  of  a  clerical  error.  Anon.  1 
Freem.  253.     Booth  v.  Cooke,  ib.  264. 

(p)  The  usual,  and  certainly  the  safer  course,  in  case  of  a  mistake,  is  to  apply  to  a  court  of  equity  for 
relief,  in  the  first  instance;  but  a  party  is  not  obliged  to  resort  to  equity  for  relief;  and  there  seems  to  be  no 
reason  why  such  evidence  should  not  be  received  by  way  of  defence  in  a  court  of  law. 


(A)  (Parol  evidence  is  admissible  to  prove  the  object  of  a  written  contract  to  be  illegal,  if  such  evidence 
do  not  contradict  the  terms  of  the  contract.  Russell  v.  De  Grand,  15  Mass.  R.  35.  So  in  ejectment  it  is 
competent  to  prove  that  the  patent  under  which  the  plainlift'  claims  was  obtained  contrary  to'law,  although 
upon  the  face  it  appears  to  have  been  regularly  issued.  Hamhleton  v.  Wells,  4  Cull.  :213.  And  it  may  be 
priivcd  by  parol  that  the  will  was  executed  under  durops.     Jackson  v.  Kniffen,  2  Jolin.R.  31.) 

(B)  (.4.  seised  of  a  lot  in  Fourth  street,  Phihidelphia,  in  the  occnpatioji  of  R.  H.  and  having  no  lot  in 
Third  street,  devised  his  "lot  in  Third  street  in  the  occupation  of  R.  //."  Held  that  parol  evidence  was 
admissible  to  explain  the  mistake.     Lessee  of  Allen  v.  Lyons,  2  Wash.  C.  C  R.  475.) 

(I)  [Where  a  contract  in  writing  is  made  and  signed,  but  the  name  of  the  party  contracted  with  is  omitted 
by  mistake,  the  omission  may  be  supplied  by  parol  evidence.  Per  Parker,  C.  J.  Brown  v.  Oilman,  13  Mass. 
Rep.  161.  Parol  proofj  however,  is  generally  inadmissible,  in  a  court  of  law,  to  show  a  mistake  in  a  written 
agreement.     Fiizhugh  v.  Runyon,  8  Johns.  375.     Sec  Jackson  v.  Sill,  cited  post. 

The  rules  of  evidence  are  the  same  in  a  court  of  chancery  as  those  of  common  law.  It  will  not,  therefore, 
receive  parol  evidence  tending  to  prove  an  agreement  difflrenl  from  one  made  by  the  same  parlies  under  seal. 
Dwight  v.  Pomerotj  S^  al.  17  Mass.  Rep.  303.  When  a  party  applies  to  a  court  of  chancery  to  enforce  specific 
perlbrmance  of  a  written  contract,  the  adverse  party  is  allowed  to  show  by  testimony,  that  tiic  instrument 
relied  on  does  not  contain  the  true  agreement  of  the  parties,  or  the  whole  of  it;  and  in  such  case,  the  court 
will  withhold  the  exercise  of  its  powers,  unless  the  party  seeking  relief  will  do  full  justice  to  the  other  party 
according  to  the  facts  which  are  made  to  appear  to  the  court.     Ibid.     Per  Parker,  C.  J. 

The  name  of  one  of  the  children  of  a  testator  beirig  omitted  in  the  will,  the  court  of  chancery  permitted 
parol  evidence  to  be  given  that  the  omission  was  through  mistake,  and  corrected  it.  Geer  v.  Winds,  4 
Desauss.  85.  But  where  the  scrivener  was  offered  to  support,  by  parol  evidence,  an  allegation  of  a  mistake 
in  a  will,  and  to  prove  that  tlie  testator  intended  to  dispose  of  his  property  in  a  manner  not  apparent  on  the 
face  of  the  vvill,  he  was  not  permitted  to  be  heard.  Rotltmaler  v.  Myers,  ibid.  215.  So  where  the  grantor  in 
a  deed  of  gift,  gave  a  certain  sum  to  trustees  to  be  invested  in  property  for  the  use  of  his  brother  "J.  P.'s 
lawfully  begotten  children,"  the  court  refused  to  admit  parol  evidence  that  the  grantor  intended  to  confine 
the  grant  to  the  children  of  a  first  marriage,  and  that  he  gave  instructions  to  the  scrivener  accordingly. 
Holmes  V.  Simonds,  3  Desauss.  149.  Parol  evidence  to  prove  that  certain  property  was  intended  to  have 
been  comprehended  in  a  deed  of  settlement,  was  rejected.  Barrett  v.  Barrett,  2  Desauss.  447.  So  parol  evi- 
dence  was  rejected  which  was  olFered  to  extend  the  meaning  and  operation  of  receipts  given  to  an  adminis- 
trator by  the  heirs  of  the  intestate  for  their  shnres  of  the  estate  to  prove  a  mistake;  as  that  their  interest  in 
the  real  estate  was  intended  to  be  included.  Harris  v.  Denkins,  4  Desauss.  60.  So  where  a  wife  joined  her 
husband  in  conveying  her  real  estate  in  fee  to  a  third  person,  and  he  conveyed  it  back  to  the  husband,  who 
afterwards  conveyed  certain  lands  and  slaves  to  trustees  for  the  use  of  the  children,  and  then  died  insolvent; 
it  was  held,  on  a  bill  by  tiie  trustees  against  the  executors  of  the  husband,  that  parol  evidence  was  inadmis- 
sible to  prove  a  mistake  in  drawing  the  deed  of  conveyance  of  the  wife's  land,  and  that  it  was  intended  to 
settle  the  land  in  trust  for  their  children.  Lloyd  v.  IngWs  Exhs,  1  Desauss.  333.  Parol  evidence  is  not 
inadmissible  (in  order  to  vary  the  effect  of  the  dispositions  of  a  will,)  to  show  that  a  scrivener,  in  drawing  it, 
inserted  words  of  which  he  did  not  know  the  meaning.  Iiklings  Sfal.  v.  Iddings,  7  Serg.  &  Rawle,  HI.  Sec 
Christ  V.  Diffenbach,  1  Serg.  &  Rawlc,  464.  Cozen  v.  Stevenson,  5  ib.  421.  Ross  v.  Norvell,  1  Wash.  14. 
Montague  ^ al.  v.  Smith,  ]3  Mass.  Rep.  396. 

Assuming  that  a  mistake  in  drawing  articles  of  agreement  may  be  proved  by  parol,  yet  in  an  action  of 

'Eng.  Cora.  Law  Reps.  xvii.  421, 
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Where  parties  covenanted  to  convey  an  estate,  in  trust,  to  raise  30,000/. 
to  pay  ofl"  debts  and  incumbrances,  with  remainder  over,  parol  evidence 
was  admitted  to  show  that  it  was  the  concurrent  intention  of  all  the  parlies 
to  raise  that  sum  in  addition  to  the  sum  of  24,000/.,  with  which  the  estate 
was  encumbered  [q). 

In  cases  also  ol  marriage  settlements,  where  mistakes  have  been  com- 
mitted, and,  in  consequence,  the  deeds  have  varied  from  the  instructions 
of  the  parties,  they  have  been  rectified  by  a  court  of  equity  (r).  The  same 
has  also  been  done  in  instances  of  mercantile  and  other  contracts  {s).  Where 
two  persons  entrust  a  third  to  draw  up  minutes  of  their  intention,  a  mis- 
take of  his  may,  it  has  been  held,  be  relieved  against  (/).  Cases  of  this 
nature  are  nearly  of  kin  to  those  of  fraud;  it  is,  in  point  of  conscience  and 
equity,  an  actual  fraud  to  claim  an  undue  benefit  and  advantage  from  a 
mere  mistake,  contrary  to  the  real  intention  of  the  contracting  parties. 

Where  a  party  at  the  time  of  executing  a  deed  pointed  out  a  mistake, 
which  the  other  agreed  to  rectify,  but  afterwards  refused  to  do  so,  parol  evi- 
dence of  the  fact  was  held  to  be  admissible,  on  the  ground  of  fraud  {u). 

Such  evidence  ought  not,  for  obvious  reasons,  to  be  allowed  to  prevail, 
unless  it  amount  to  the  strongest  possible  proof  {x).  The  most  satisfactory 
evidence  for  this  purpose  consists  of  the  written  materials  and  instructions 
which  were  intended  by  the  parties  to  be  the  basis  and  ground-plan  for  the 
construction  of  the  intended  instrument  {y). 

Where  a  mistake  was  alleged  to  have  been  made  in  a  settlement  by  an 
attorney's  clerk,  the  Court  would  not  allow  it  to  be  corrected  by  the  mere 
testimony  of  the  attorney  himself,  who  had  received  oral  instructions  for 
the  preparation  of  the  deeds;  nothing  appearing  in  the  hand-writing  of  the 
parties  to  show  that  a  mistake  had  been  committed  (r). 

In  general,  where  a  written  document  is  given  in  evidence  as  containing 
*768     *an  admission  by  the  adversary,  parol  evidence  is  admissible  to  explain  it, 
or  to  show  that  it  originated  in  mistake  («). 

The  principle  on  which  evidence  is  received  to  explain  mistakes  in  mat- 
ters of  contract  between  private  persons,  does  not  extend  to  the  admission 

(j)  Shelburne  v.  Incliiquin,  1  Bro.  C.  C.  333.  The  evidence,  however,  proved  to  be  insufficient,  and  no 
more  than  30,000Z.  was  ordered  to  be  raised.  The  decree  was  affirmed  in  the  House  of  Lords.  See  also 
Baker  v.  Paine,  1  Ves.  457.     Towers  v.  Moore,  2  Vern.  98.     [13  Mass.  R.  402.] 

(r)  Barstowv.  Kilvinglon,  9  Ves.  59;  Randal  v.  Randal,  2  P.  VV.  469. 

(s)  See  Henkle  v.  Royal  Exchange  Assurance  Comp.  1  Ves.  317.  Thomas  v.  Fraser,  3  Ves.  jun.  399;  10 
Ves.  227.     And  see  1  Atk.  545.     Baker  v.  Paine,  1  Ves.  456. 

(t)  1  Bro.  C.  C.  350.     [Hamilton  v.  Asslin,  14  Serg-.  &  R.  448.] 

(u)  Per  Ld.  Talbot,  1  Bro.  C.  C  54.  South  Sea  Co.  v.  Oliife,  2  Ves.  374.  Pitcairne  v.  Ogbourne,  Ibid. 
{Christ  V.  Diffenback,  1  Serg.  &  R.  464.}     [See  Nelson's  R.  7.] 

{x)  Per  Ld.  Hiirdvvickc,  in  Hevklev.  The  Royal  Exchange  Assurance  Co.,  1  Ves.  318.  In  that  case,  upon 
a  bill  to  rectify  a  mistake  in  a  policy  of  insurance,  the  principal  evidence  consisting  in  the  deposition  of  an 
agent  of  the  company,  who  had  transacted  business  for  them,  the  Court  held  that  it  was  not  sufficienlly  certain 
to  be  relied  on.  Ld.  Hardwicke,  C.  J.,  in  that  case  observed,  that  the  Court  of  Chancery  had  jurisdiction  to 
relieve  against  plain  mistakes  in  contracts  in  writing,  as  well  as  against  fraud;  so  that  if  reduced  into  writ- 
ing, contrary  to  the  intention  of  the  parties,  Ihat,  on  proper  proof,  would  be  rectified.  Ld.  Eldon,C.,  in  a  sub- 
sequent case,  observed  on  the  loosenesss  of  this  expression,  as  it  left  it  to  every  Judge  to  say,  "whether  the 
proof  was  that  proper  proof  which  ought  to  satisfy  liim." 

(y)  Baker  v.  Paine,  1  Ves.  457. 

{z)  Hardwood  v.  Wallis,  cited  2  Ves.  195.  Hence  it  seems  that  the  Court,  in  such  cases,  will  not  rely  on 
mere  parol  evidence  alone.  And  see  tlic  dictum  of  Sir  Thomas  Clark  to  that  effect,  1  Dickenson,  295.  And 
see  Shergold  v.  Boone,  13  Ves.  37.3,  376. 

(a)  Holstein  v.  Jumpson,  4  Esp.  C.  189;  and  see  1  T.  R.  182. 

covenant  on  written  articles,  the  plaintiff  cannot  prove  by  parol  evidence  an  agreement  different  from  that  on 
which  he  has  declared.     Barndollerv.  Tate,  1  Serg.  &.  Rawlc,  160. 

A  mistake  in  one  writing  referring  (o  another  may  be  corrected  in  a  court  of  equity,  by  the  writing  refer- 
red to.     Argenbright  v.  Campbell  Sf  ux.  1  Hen.  &  Mun.  144.     See  also  Vance  v.  Walker,  ibid.  288.] 
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of  evidence  to  show  that  a  mistake  or  alteration  has  been  made  in  records: 
those  memorials  having  been  made  and  l^ept  under  the  immediate  authority 
of  the  law,  and  by  oiiicers  in  whom  confidence  is  for  that  purpose  reposed, 
it  is  to  be  conchided  that  they  have  been  correctly  made,  and  faithfully  pre- 
served (6).  But  such  evidence  is  adnussible  to  show  a  mistake  in  a  memo- 
rial not  of  record;  as  a  court-roll  (c). 

Such  extrinsic  evidence  is  also  admissible  for  tlie  purpose  of  proving  Fraud. 
fraud.     Thus,  although  a  buyer  of  goods  under  a  written  contract  cannot 
show  a  previous  parol  contract  for  the  purpose  or  varying  the  terms  of  the 
written  one,  he  may  show  by  extrinsic  evidence  that  the  seller,  by  some 
fraud,  prevented  him  from  discovering  a  defect  which  he  knew  to  exist  (cl). 

It  is  obvious  that  the  general  exclusive  principle  is  also  inapplicable  in  To  dis- 
all  cases  where  the  party  admits  that  the  deed  or  other  instrument  did  once  charge, 
legally  exist  as  such,  but  offers  extrinsic  proof  to  show  that  it  has  been  dis-*^^" 
charged  by  some  subsequent  instrument  or  agreement  (e),or  by  the  receiv- 
ing payment  or  satisfaction  (/). 

II.  In  the  next  place,  extrinsic  parol  evidence  is  admissible  generally  toTogive 
give  effect  to  a  written  instrument,  by  establishing  its  authenticity,  apj)ly-^^^.^^  *°.^ 
iyig  it  to  its  proper  subject-matter,  and  also,  as  ancillary  to  the  latter  object, ^[^j^^jj'"" 
for  the  purpose,  in  some  instances,  of  explaining  expressions  capable  of 
conveying  a  definite  meaning  by  virtue  of  that  explanation,  and  of  annex- 
ing customary  incidents,  and  also,  in  other  instances,  for  the  purpose  of 
removing  presumptio7is  arising  from  extrinsic  facts  which  would  otherwise 
obstruct  such  application. 

Whenever  an  instrument  is  not  proved  by  mere  production,  it  must  neces-To  estab- 
sarily  derive  its  credit  and  authenticity  from  extrinsic  evidence  (g).  lish,  &c. 

In  the  next  place,  it  is  always  necessarily  a  matter  of  extrinsic  evidence  To  apply, 
to  apply  the  terms  of  an  instrument  to  a  particular  subject-matter,  the  exist- 
ence of  which  is  also  matter  of  proof.    A  difficulty  in  this  case  occurs,  where, 
although  the  terms  of  the  instrument  be  sufficieiUly  definite  and  distinct,  , 

the  objects  to  which  it  is  to  be  applied  are  not  equally  so,  and  where  it  is 
doubtful  whether  the  description  applies  at  all  to  the  particular  object  point- 
ed out  by  the  evidence,  or  whether  it  be  not  equally  applicable  to  several 
distinct  objects. 

The  general  rule  has  already  been  adverted  to,  that  a  latent  ambiguity  Lxiieni 
(that  is,  an  ambiguity  arising  from  extrinsic  evidet)ce)  may  be  removed  by  ambiguity. 
^extrinsic  evidence.     The  illustration  most  usually  given  of  the  operation  of    *769 
this  rule  is  that  of  a  description  in  a  will  of  a  devisee,  or  of  an  estate,  where 
it  turns  out  that  there  are  two  persons,  or  two  estates,  of  the  same  name 
and  description.     Where  the  testratrix  devised  an  estate  to  her  cousin  John 
Cluer,  and  there  were  two  persons,  father  and  son,  of  that  name,  evidence 
was  admitted  to  show  that  John  Cluer,  the  son,  was  meant  (A). 

(6)  Jteed  v.  JacJcson,  I  East,  355.  In  Hall  v.  Wiggeit,  2  Venn.  547,  an  entry  in  the  steward's  book,  and 
parol  proof  by  the  foreman  of  the  jury  of  copyholders,  was  admitted  to  show  that  a  feme  covert  had  surren- 
dered  the  whole  of  her  copyhold  estate,  although  tlie  surrender  on  tlie  roll,  and  admission,  were  but  of  a 
moiety.  And  see  Towers  v.  Moore,  2  Vern.  98.  Amendments  in  records  are,  in  numerous  instances,  made 
by  the  Courts  themselves,  on  proper  application. 

(c)  1  Leon.  289.  Kite  v.  Quentin,  4  Co.  25.  Totcers  v.  Moore,  2  Vern.  98.  Hill  v,  Wiggett,  lb.  547,  and 
supra,  767.      Walker  v.  Walker,  Barnard,  215.     Scriven  on  Copyholds,  378. 

(d)  Kain  v.  OW,'  2  B.  &  C.  634,  citing  Pickering  v.  Dowson,  where  it  was  so  laid  down  by  Gibbs,  C.  J. 

(e)  Supru,  tit.  Deed,  Assumpsit;  and  supra,  757,  note  (  p]. 

(/)  Supra,  Accord  and  Satisf.\ction.  (g)  Supra,  Vol.  I.  Written  Evidence. 

(A)  Jones  v.  Newsavi,  1  Bl.  60.  Yet  if  there  be  fither  and  son  of  the  same  name,  it  is  usually  to  be  pre- 
sunried  that  the  father  is  meant  by  the  name  used  simply,  and  without  the  addition  of  '  the  younger.' 

lEng.  Com.  Law  Reps.  i.x.  205. 
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So  in  Lord  Cheney^s  case  (/),  it  was  held,  tiiat  if  a  testator,  having  two 
sons  of  tlie  same  name  of  baptism,  and  supposing  the  elder,  who  had  long 
been  absent,  to  be  dead,  devise  his  land  to  his  son  generally,  the  younger 
son  may  be  permitted  to  prove  the  intent  of  the  father  to  devise  to  him,  and 
to  show  that,  at  the  lime  of  the  devise,  he  thought  that  the  other  son  was 
dead,  or  that  at  the  time  of  making  his  will,  he  named  his  son  John  the 
younger,  and  the  writer  left  out  the  addition. 

According  to  Lord  Coke,  no  inconvenience  can  result  if  an  averment  be 
taken  in  such  a  case,  for  he  who  sees  the  will  by  which  the  land  is  devised 
camiot  be  deceived  by  any  secret  averment;  when  he  sees  the  devise  to  the 
testator's  son  generally,  he  ought  at  liis  peril,  to  inquire  which  son  the 
testator  intended,  which  may  easily  be  known  by  him  who  wrote  the  will, 
and  by  others  who  were  privy  to  the  intent;  and  if  no  direct  proof  can  be 
made  of  his  intent,  then  the  devise  is  void  for  uncertainty  [k). 

So  if  a  person  grant  liis  matior  of  iS'.  generally,  and  it  appear  that  he  has 
two  manors  of  S.  (south  S.  and  north  *S'.),  parol  evidence  is  admissible  to 
show  what  was  intended  (/). 

Where  the  testator  gave  100/.  to  the  four  children  of  Mrs.  Banfield,  and 
it  appeared  that  she  had  four  children  by  Mr.  Banfield,  her  latter  husband, 
and  two  children  by  Mr.  P.  her  first  husband,  a  declaration  by  the  tes- 
tator that  he  had  provided  I'br  the  four  children  of  Mrs.  B.,  but  would 
give  nothing  to  B.'s  children,  was  admitted  in  evidence  to  show  who  were 
meant  by  the  description  of  the  four  children  in  the  will  (m). 

So  if  a  man,  having  two  manors  of  the  same  name,  levy  a  fine  of  one, 
without  distinguishing  which,  parol  evidence  is  admissible  to  show  which 
was  meant  (n). 

Parol  evidence  is  admissible  for  the  purpose  of  raising  such  an  ambi- 
guity (o).  And  in  the  case  of  a  will  &c.,  the  declarations  made  by  the  tes- 
tator at  the  time  of  making  the  will  are  admissible  in  order  to  explain  aa 
ambiguity  of  this  nature. 

Where  the  testator  devised  to  his  grand-daughter,  Mary  Thomas,  of 
Llechloyd,  and  it  appeared  that  he  had  a  grand-daughter  of  the  name  of 
Ellenor  Evans,  at  Llechloyd,  and  a  grand-daughter,  Mary  Thomas,  who 
lived  elsewhere,  evidence  on  the  part  of  Ellenor  Evans  was  admitted  to 
prove,  that  when  the  will  was  read  over  to  the  testator,  he  said  that  there 
was  a  mistake  in  the  name  of  the  woman  to  whom  he  intended  to  give  the 
*770  *house,  but  that  there  was  no  occasion  to  alter  it,  as  the  place  of  abode  and 
the  parish  would  be  sufficient  [p).  But  in  the  same  case  it  was  held  that 
evidence  was  properly  rejected  of  declarations  made  by  the  testator  at  other 
times  previous  to  the  making  of  his  will,  of  his  great  regard  for  the  defend- 
ant Mary  Thomas,  and  of  his  intention  to  give  the  house  to  her  (§'). 

As  an  ambiguity  arising  from  too  great  generality  of  description  may  be 
removed  by  oral  evidence,  which  restrains  and  confines,  and  applies  that 
di\scription  to  a  single  object,  although  on  the  mere  comparison  of  the  terms 
with  several  objects,  they  may  be  equally  applicable  to  more  than  one;  so 
it  is  a  rule  that  a  redundant  and  superfluous  description,  which  is  inappli- 

(i)  hari  Cheneifs  Case,  5  Rep.  58,  b.     See  also  Carelesa  v.  Careless,  1  Merivale,  354. 

(fr)  5  Rep.  58.  (/)  Bac.EI.RuIe23. 

(to)   Hampshire  v.  Pearce,  '2  Ves.  216;  and  note,  tliiit  in  the  same  will,  the  testator  havinjSf  subsequenti 
given  300L  to  the  cliiidrcn  of  Mrs.  B.,  Sir  John  Strangle,  the  Master  of  tlie  Rolls,  held  tliat  the  declaration 
was  inadmissible  as  to  the  3001.,  being'  contradietory  of  the  will. 

(n)   Partridtre  v.  Siracye,  Plow.  85,  b.    Mears  v.  Ansell,  3  Wilson,  376. 

(0)  6  T.  R.  67 1 ;  1  Bro.  C.  C.  85,  342,  350. 

(  p)   Thomas  v.  Thomas,  6  T.  R.  67 1. 

(9)  Ibid,  by  Lawrence,  J.  at  the  trial;  the  admission  of  the  evidence  was  afterwards  approved  of  by  the 
Court  of  K.B.     AndseeBVin,  Ab.  312,  pI.29;2Ve3.  216. 
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cable  to  an  object  ivell  ascertained  by  previous  or  subsequent  description, 
will  not  pievent  such  application.  Thus,  where  property  was  given  to  A. 
and  B.  legitimate  children  of  C.  D.,  it  was  held  that  tjl.  and  B.  the  illegiti- 
mate children  of  C.  D.  were  entitled  to  lake  (r).  So  if  a  grant  be  made  to 
William,  bishop  of  Norwich,  the  lianie  of  the  bishop  being  Richard,  the 
grant  will  be  good,  the  intention  being  sutficiently  clear  and  apparent  [s). 
So  if  a  devise  be  made  to  Jolni,  the  son  oi  J.  S.,  and  J.  S.  has  but  one  son, 
whose  name  is  James  [t). 

|r  Upon  the  same  principles,  if  the  descriplion  in  the  instrument  apply />r/r- 
tially  to  each  of  two  persons,  but  to  neither  of  them  entirely,  so  that  a 
doubt  arises  which  was  intended,  oral  evidence  is  admissible  to  remove  it. 
For  as  an  erroneous  and  su[)erfluous  descriplion  will  not  prevent  the  appli- 
cation of  the  description  which  in  part  is  certain,  and  as  a  descriplion  equal- 
ly applicable  to  two  objects  may  be  ascertamed  and  fixed  by  external  evi- 
dence, it  seems  to  follow,  that  where  the  description,  although  redundant 
and  partially  erroneous,  is  still  limited  to  two  or  more  objects,  to  whom  it 
is  equally  a|)plicable,  then  the  generality  may  be  further  hmited  by  ujeans 
of  extrinsic  evidence  {^u). 

It  is  observable  that  in  the  case  of  a  will,  evidence  for  the  purpose  of 
giving  effect  to  the  maker's  intention,  has  been  more  liberally  admitted 
than  in  the  case  of  any  other  insirnment,  and  in  some  instances  to  a  greater 
extent  than  is  strictly  warranted  by  any  general  principle.  Some  authori- 
ties on  this  subject  have  been  already  referred  to,  and  others  will  be  cited 
under  the  head  of  Wills.  It  will  however  be  proper  in  this  place  briefly 
lo  refer  to  the  general  principles  and  rules  which  govern  this  large  class  of 
cases,  either  in  common  with  others  of  a  similar  nature,  or  as  peculiar  to  the 
class. 

First,  then,  evidence  of  the  facts  and  circumstances  in  respect  of  which 
*tjie  terms  of  a  will  are  to  be  applied  are  necessarily  admissible  for  the  piu'-     *771 
pose  of  applying  them  in  the  strict  and  primary  sense  (v);  and  it  is  an  in- 
veterate rule  founded  on  plain  and  obvious  principles,  that  where  the  terms 

(r)  Slanden  v.  Slanden,  2  Vcs.  jun.  589;  see  2  Pothier,  by  Sir  D.  Evans,  210.  Where  a  woman  made  a 
will  in  favour  of  a  person  wlinni  she  described  lo  be  her  husband,  and  it  appeared  tliat  lie  liad  another  wife, 
Arden,  Master  of  the  Rolls,  held  that  the  disposition  was  void;  but  this  was  founded  not  on  any  defect  in 
the  description,  but  on  the  principle,  that  where  a  legacy  is  jjiven  to  a  person  in  a  character  which  lie  has 
fulsely  assumed,  and  which  alone  can  be  supposed  to  be  the  motive  of  the  bounty,  the  law  will  not  permit 
him  to  avail  himself  of  it.  Where  the  description  is  true  in  part,  but  not  true  in  every  particular,  parol 
evidence  is  admissible  provided  there  be  enoujfh  to  justify  the  rcceulinn  of  the  evidence.  Millar  v.  Travers,^ 
8  Bing.  248.     Sec  Careless  v.  Careless,  I  Meriv.  384.     Beaumont  v.  Field,  supra. 

(s)  Co.  Litt.  and  iivans's  Pothier,  vol.  2,  209. 

{t)  Dowselt  V.  Sweet,  Amh.  175.  Bradwin  v.  Harper,  Amh.  174.  See  also  Parsons  v.  Parsons,  1  Ves.  166. 
Fonnereau  v.  Poinlz,  I  Bro.  C.  C.  472. 

(u)  See  the  case  of  Thomas  v.  Thomas,  6  T.  R.  671 ,  above  cited. 

(»)  That  is  where  such  primary  sense  is  not  limited  or  confined  by  the  rales  of  legal  construction.  The 
great  principle  is  to  give  effect  to  the  testator's  intention  in  the  first  place,  and  within  certain  limits,  by 
using  the  words  not  in  their  strict  primary  sense,  but  in  tluit  which  was  manifestly  intended  tiy  the  testator. 
See  Hoyle  v  Hnnillon,  4  Ves.  437;  2  Eldcn.  196,  n.  {n),  and  the  cases  there  cited;  and  Wigram's  Examina- 
tion, &.C.,  p.  14.  And  where  the  sense  is  not  so  limited  and  confined  by  the  context,  although  the  terms 
are  to  be  applied  in  the  first  instance  according  to  their  primary  sense  and  acceptation,  yet  where  thej'  are, 
upon  the  evidence,  incapable  of  such  application,  then  in  furtherance  of  the  same  principle  of  effectuating 
the  test  itor's  intention,  they  may,  if  capable,  and  within  cert.iin  limits,  be  applied  in  a  secondary  sense. 
Where  however  the  sense  in  which  a  term  is  used  is  determined  by  the  context,  or  by  the  testator's  own 
exposition  of  his  meaning,  the  term  can  no  longer  be  applied  as  evidence  in  a  popular  or  secondary  sense,  for 
this  would  be  to  use  his  words  in  a  sense  ditierciit  from  that  intended  by  the  testator.  Thus  where  the  tes- 
tator  by  his  use  of  the  word  close  showed  th.it  he  meant  to  use  it  in  its  ordinary  sense  of  inclosnre,  it  was 
held  that  it  could  not  afterwards  be  applied  liy  the  aid  of  extrinsic  evidence  to  comprehend  several  inclosures, 
as  n)eaning,  in  the  popular  sense  in  which  the  word  was  used  in  that  part  of  the  country,  a.  farm.  Doe  v. 
Watson,^  4  B.  &  Ad.  799. 
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of  the  instrument  are  capable  of  application  in  their  strict  and  primary 
acceptation,  they  must  be  applied  in  that  sense  and  no  other  (iv).  But,  se- 
condly, where  it  appears  from  evidence  of  the  material  facts,  that  the  terms 
of  a  will  are  incapable  of  application  in  their  strict  primary  acceptation, 
evidence  is  admissible  to  show  that  they  are  still  capable  of  application  in  at 
secondary  sense,  in  order  so  to  apply  them.  In  other  words,  evidence  of 
material  extrinsic  facts  and  circumstances  (x)  is  admissible  simply  in  aid  of 
*772  the  ^construction  of  a  will.  And,  thirdly,  it  is  a  general  rule  that  not  only 
material  facts,  but  also  declarations  made  by  the  testator  are  under  certain 
circumstances  admissible,  when  necessary  in  order  to  ascertain  the  person 
or  thing  intended,  that  is,  the  object  of  the  testator's  bounty,  or  the  subject 
of  disposition,  where  the  terms  are  applicable  indifferently  to  more  than  one 
person  or  thing  (3/):  of  the  operation  of  this  rule  several  instances  have 
already  been  given.  The  authorities  go  still  furtlier:  it  has  been  held  that 
difficulties  arising  in  the  application  of  the  terms  of  a  will  from  defect  in 
the  description  of  the  person  or  thing  intended,  may  be  removed  by  the 
aid  of  extrinsic  evidence,  even  although  no  part  of  the  description  be  per- 
fectly correct.  One  of  the  strongest  instances  to  this  effect  is  the  case  of 
Beawnont  v.  Fell  (z).  A  will  was  made  in  favour  of  Catherine  Eardley, 
and  evidence  was  allowed  to  show  that  Gertrude  Yardley  was  the  person 
meant;  no  such  person  as  Catherine  Eardley  appearing  to  claim  the  legacy. 
Evidence  was  admitted  to  prove  that  the  testator's  voice,  when  he  made 
his  will,  was  very  low  and  scarcely  intelligible;  that  the  testator  usually 

(w)  In  the  case  of  a  demise  of  "  my  real  estate,"  property  subject  to  a  power  will  pass  if  the  devisor 
have  no  real  estate;  but  if  there  be  any  real  estate  on  which  the  words  can  operate,  it  is  otherwise.  Napier 
V.  Napier,  1  Sim.  28.  Lewis  v.  Lewellyn,  1  Turn.  104.  Sugden  on  Powers,  c.  v.  s.  56,  a.  The  word  child 
may  be  applied  by  evidence  to  an  illegitimate  child,  where  an  application,  according  to  the  strict  legal 
meaning  of  the  word,  is  of  necessity  excluded;  but  if  no  such  necessity  exist,  the  word  must  be  used  in  its 
strictly  legal  sense.  Godfrey  v.  Davis,  6  Vcs.  43.  Carlwright  v.  Vawdrey,  5  Ves.  530.  Swain  v.  Kenner- 
ley,  1  V.  &,  B.  469.  Harris  v.  Lloyd,  1  Turn.  &  R.  310.  And  see  Wigram's  Examination,  &c.,  p.  16,  2d 
edition.  Miller  v.  Travers,^  8  Bing.  244;  infra,  tit.  Will.  A  power  over  a  personal  estate  will  not  pass 
under  the  words  "  my  personal  estate,"  whether  the  testator  at  the  time  of  making  the  will  had  any  personal 
estate  or  not,  because  the  words  are  applicable  to  such  personal  estate  as  7nay  possibly  be  afterwards 
acquired.  Andrews  v.  Einmelt,  2  Bro.  C.  C.  297.  Nannock  v.  Horton,  7  Ves.  391.  Jones  v.  Tucker,  2 
Mer.  533.  Wigram's  Examination,  &c.,  2d  ed.  p.  16,  and  the  cases  there  cited.  In  Druce  v.  Dennison, 
6  Ves.  385,  it  was  indeed  iield  that,  for  the  specific  purpose  of  raising  a  case  of  election,  extrin.sic  evi- 
dence  was  admissible  to  show  that  the  testator  by  the  words  "my  personal  estate,"  meant  personal  estate 
subject  to  a  power.  This  ease,  however,  as  is  observed  by  Mr.  Wigram,  p.  27,  stands  opposed  to  a  strong 
current  of  authorities.  In  further  illustration  of  the  general  rule  above  stated,  the  case  of  Doe  d.  Richard, 
son  V.  Watson,^  4  B.  &.  Ad.  799,  may  be  cited.  The  question  was  whether  two  closes  of  land  passed  under 
the  word  close,  and  it  was  held  tliat  they  did  not;  and  Parke,  J.  observed,  "Generally  speaking,  evidence 
may  be  given  to  show  that  the  testator  used  the  word  close  in  the  sense  which  it  bore  in  the  country  where 
the  property  was  situate,  as  denoting  a  farm,  but  here  such  evidence  was  not  admissible,  because  it  is  mani._ 
fcst  that  in  tliis  will  the  testator  used  tlie  word  close  in  its  ordmary  sense,  as  denoting  an  inclosure;  for  the 
word  closes  occurs  in  other  parts  of  the  will.  Sec  also  Roys  v.  Williavis,  3  Sim.  573.  Doe  d.  Wesilake  Vt- 
Westlake,  4  Dow.  P.  C.  65.  Doe  v.  Bower,^  3  B.  &  Ad.  453.  Doe  d.  Templeman  v.  Martin,*  4  B.  &  Ad. 
771.  Lord  Bacon,  in  his  comment  on  his  13th  maxim,  Non  accipi  debenf.  verba  in  demonslrationem  fulsam 
qua  competunt  in  limiiaiionem  veram,  states  the  rule  thus,  "  If  I  have  some  land  wherein  all  the  demonstra- 
tions are  true,  and  some  wherein  part  of  them  are  true,  and  part  false,  then  shall  they  be  intended  words  of 
true  limitation  to  pass  only  those  lands  wherein  all  those  circumstances  are  true." 

(x)  It  seems  to  be  a  general  rule  that  all  facts  relating  to  the  subject  and  object  of  the  devise,  as  to  the 
possession  of  the  test itor  or  other  person,  the  mode  of  acquisition,  local  situation,  and  distribution  of  the 
pro[)ertv,  are  admissible  to  ascertain  the  meaning  of  a  will.  See  the  observations  of  Parke,  J.,  Doe  v.  Mar- 
tin,* 4  B.  &  Ad.  785. 

(y)  See  note  (w).  Thus  the  word  child  may  be  construed  to  mean  an  illegitimate  child.  Gill  v.  Shelley, 
Wigram's  Examination,  &,c.,  p.  31;  and  see  Sleede  v.  Berrier,  1  Freem.  292, 477.  The  words  "  my  real  estate," 
may  be  shown  to  mean  a  power.  Lewis  v.  Lewellyn,  1  Turn.  104.  Dcnn  v.  Roake,^  5  B.  &  C.  720;  Sug.  on 
Powers,  c.  5,  ss.  5,  6.  And  sec  in  further  illustration  of  this  rule,  Wigram's  Examination,  &c.,  p.  29.  Napier 
V.  Napier,  1  Sim.  28.  Wilkinson  v.  Adam,  1  V.  &  B.  422.  Beachcroft  v.  Beachcroft,  1  Mad.  436.  Bayly 
V.  Snelham,  1  Sim.  &  Stu.  78.     Woodhouslie  v.  Dalrymple,^  Mer.  419. 

{z)  2  P.  Wms.  141.  See  also  Ld.  Thurlow's  diclmn  in  Maybank  v.  Brooks,  1  Bro.  C.  C.  85.  And  see 
Brown  v.  Langley,  2  Barn.  18. 

'Eng.  Com.  Law  Reps.  xxi.  288.    2/^/.  xxiv.  ir>4.    3/,/.  x.fiii.  118.     *Jd.  iix\v.l59.    s/J.  xii.  363. 


TO  APPLY,  &c.— LATENT  AMBIGUITY.  772 

called  Gertrude  Yardley  by  the  name  of  Gatty,  which  the  scrivener  who 
made  the  will  might  easily  mistake  for  Katy;  and  that  the  testator  referred 
the  scrivener  to  his  wife  for  the  name  of  the  legatee,  and  she  afterwards  de- 
clared that  Gertrude  Yardley  was  the  person  intended. 

Where  the  testator  gave  a  legacy  to  John  and  Benedict,  sons  of  John 
Sweet,  and  John  Sweet  the  father  had  two  sons  only,  viz.  James  and  Bene- 
dict, evidence  was  admitted  to  prove  that  the  testator  used  to  address 
James  Sweet  by  the  name  of  "Jackey"  (a).  Where  a  legacy  was  given  in 
moieties,  one  to  Ann,  the  daughter  of  Mary  Bradwin,  the  other  to  the 
children  of  Mary  Bradwin,  another  daughter  of  the  first-named  Mary 
Bradwin,  and  it  appeared  that  when  the  will  was  made  Ann  Bradwin  was 
dead,  having  left  two  children,  but  that  Mary  Bradwin  the  daugiiter  was 
living,  and  single,  the  Master  of  the  Rolls  held  that  evidence  was  admissible 
to  explain  the  legacy  (6). 

The  apparent  impossibility  of  reconciling  upon  principle  the  giving  effect 
to  a  description  inapplicable  to  any  subject  with  the  undisputed  law  that 
even  in  the  case  of  a  legacy  evidence  is  inadmissible  to  fill  up  a  blank  (c), 
seems  to  induce  the  necessity  of  at  once  placing  the  reception  of  such  evi- 
dence upon  the  footing  of  a  peremptory  and  arbitrary  exception  to  general 
rules  and  principles,  and  to  exclude  all  attempts  at  reconciliation.  In  the 
case  of  a  blank,  the  effect  of  the  evidence  might  simply  be  to  supply  a  name 
mentioned  by  the  testator:  in  the  case  of  a  total  misdescription,  evidence  is 
necessary  *not  simply  to  supply  but  to  substitute  a  description.  The  *773 
distinction  between  a  latent  mistake  and  one  which  is  patent  is  at  best  but 
technical,  and  it  seems  to  be  very  questionable  whether  Lord  Bacon's  rule, 
as  to  ambiguities,  be  applicable  to  the  case  not  of  a  double  meaning  but  to 
simple  deficiency  of  description  {d). 

It  has  been  said,  that  as  before  the  statute  a  nuncupative  will  would  have 
been  good,  the  Courts  might,  notwithstanding  the  statute  which  required  a 
will  10  be  in  writing,  use  extrinsic  evidence  as  before.  This  is  an  argument 
which,  carried  to  its  full  extent,  would  go  far  to  repeal  the  statute  alto- 
gether, and  which  is  wholly  at  variance  with  several  decisions  on  other 
branches  of  the  Statute  of  Frauds.  It  has  also  been  (e)  urged,  that  the 
admission  of  such  evidence  is  no  violation  of  the  statute,  for  this  reason, 
that  the  names  of  persons  having  no  intrinsic  meaning,  the  will  is  rectified 
without  any  addition  to  the  sense.  Were  this  argument  well  founded,  it 
would  warrant  the  reception  of  extrinsic  evidence  to  supply  a  blank.  As 
the  nsain  purpose  of  a  will  is  to  ascertain  ivhat  the  testator  meant  to  give, 
and  to  ivhom,  it  would  certainly  be  singular  that,  under  a  statute  requiring 
such  meaning  to  be  expressed  in  writing,  it  should  be  unnecessary  that 
either  the  person  or  thing  should  be  so  described ;  neither  does  the  case  seem 
to  be  properly  witliin  the  scope  of  the  principle  that  an  ambiguity  created 
by  evidence  may  be  removed  by  evidence  {f).  There  is  a  wide  distinction 
between  evidence  which  raises  an  ambiguity  by  showing  that  the  words 
are  capable  of  several  applications,  and  that  which  shows  that  it  is  incapable 
of  any  application  either  in  a  primary  or  secondary  sense;  and  there  is  an 
equally  wide  distinction  between  evidence  which  applies  words  in  their 

(a)  Dowsett  v.  Sweet,  Ambl.  175;  and  see  1  Bro.  C.  31,  85.     See  also  Masters  v.  Masters,  1  P.  W.  421. 

(b)  Bradwin  v.  Harper,  Ambl.  374. 

(c)  In  the  case  of  Beaumont  v.  Fell,  the  Master  of  the  Rolls,  although  he  admitted  the  evidence,  said,  "  If 
this  had  been  a  grant,  nay,  had  it  been  a  devise  of  land,  it  had  been  void  by  reason  of  the  mistake  both  of 
the  christian  and  surname." 

(d)  Sec  Wigram's  Examination,  &c.  98,  135. 

(e)  Roberts  on  the  Satutc  of  Frauds,  16,  17, 

(/)  See  1  W.  Bi,  60;  7  T.  R.  148;  1  Bro.C.C.350;  Sug.  Ven.  137;  1  Phill.Ev.  531,  7th  cd.;  2  Roberts  on 
Wills,  p.  13. 
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natural  sense  to  one  of  several  objects,  one  or  other  of  which  must  certainly 
have  been  intended,  and  evidence  to  annex  a  meaning  to  terms  of  them- 
selves inapplicable. 
To  prove         In  general,  where  there  is  any  doubt  as  to  the  extent  of  the  subject  de- 
whether     yised  by  will,  or  demised  or  sold,  it  is  matter  of  extrinsic  evidence  to  show 
parce  or     ^^^^^^  jg  included  under  the  description  as  parcel  of  it  (g)  (1).    The  question 
*774     being  *  whether  a  description  in  a  lease  (inter  alia)  of  a  piece  of  ground, 
late  in  the  occupation  of  v^.  (the  piece  of  ground  being  a  yard,  then  in  the 
occupation  of  ^.),  a  cellar  and  certain  wine-vaults  under  it,  passed,  evidence 
was  admitted  to  prove,  that  at  the  time  of  the  lease  the  cellar  and  vaults 
were   not  in  the  occupation  of  ^.  but  were  under  a  lease  to  B.  another 
tenant  of  the  lessor,  and  that  the  defendant  never  claimed  them  until  the 
expiration  of -S.'s  lease.    But  where  a  subject-matter  exists,  which  satisfies 
the  terms  of  the  will,  and  to  which  they  are  perfectly  applicable,  there  is 
no  latent  ambiguity;  and  no  evidence  can  be  admitted  for  the  purpose  of 
applying  the  terms  to  a  different  object  (h).     In  the  case  of  Doe  d.  Sir  A. 

(g)  Doe  V.  Burt,  1  T.  R.  701.  Bullcr,  J.  said,  whether  parcel  or  not  of  the  thing-  demised,  is  always  mat- 
ter  of  evidence.  See  Kearslnke  v.  While,^  2  Starlue's  C.  508,  where  it  was  held,  that  the  demise  of  a  mrs- 
suage,  with  all  rooms  and  chambers  thereto  belonging'  and  appertaining,  included  all  that  was  occupied 
together  as  the  entire  mcssunge  at  one  and  the  same  time,  and  tiiat  the  demise  did  not  include  a  room  which 
had  once  formed  part  of  the  messuage,  but  which  had  been  separated  from  it  for  many  years  anterior  to  the 
demise.  Herbert  v.  Reid,  16  Ves.  481.  In  Doe  d.  Beach  v.  Earl  of  Jersey^  3  B.  &  C.  270,  under  a  demise 
by  tlie  testator  of  all  his  Briton  Ferry  estate,  it  was  held,  that  accounts  of  deceased  stewards  of  former 
owners,  in  which  they  charged  themselves  with  the  receipt  of  various  sums  of  money  on  account  of  the 
owners,  were  admissible  in  evidence  to  show  that  particular  lands  had  gone  by  the  name  of  the  Briton 
Ferrv  estate.  See  Goodtitle  v.  Southern,  infra.  So  in  the  case  of  a  written  agreement  to  convey  all  those 
brickworks  in  the  possession  of  A.  B.,  parol  evidence  is  admissible  of  what  passed  at  the  time  of  the  agree- 
ment, to  show  what  was  intended  to  pass.  Paddock  v.  Fradley,  2  C.  &  J.  90.  Where  a  fine  was  levied  of 
twelve  messuages  in  Chelsea,  and  it  appeared,  that  the  cognisor  had  more  than  twelve  messuages  in  Chelsea, 
parol  evidence  was  admitted  to  show  wiiich  were  meant.  Doe  v.  Wilford,  R.  &.  M.  88.  There  being  a 
devise  of  Trogues  Farm,  in  the  occupation  of  M.,  it  may  be  shown  that  M.  was  not  tenant.  Goodtitle  v. 
Southern,  1  M  &  S.  299.  Where  a  deed  purported  to  grant  all  the  coal  mines  in  the  lands  in  the  occupation 
of  widow  K.  and  son,  and  the  grantor  had  not  at  that  time  any  lands  in  the  occupation  of  widow  K.  and 
son,  and  the  deed  was  founded  upon  a  contract  of  sale  executed  some  months  before,  to  which  the  grantor's 
land  steward  was  the  subscribing  witness;  held  that,  for  the  purpose  of  explaining  the  latent  ambiguity  in 
the  deed,  letters  written  by  the  latter  to  tiie  grantees  respecting  the  sale  to  them  by  the  grantor  of  the  coal 
mines  in  the  deed,  and  purporting  to  be  written  by  his  directions,  were  admissible  evidence,  without  show- 
ing an  express  authority  from  the  grantor  to  write  them.  Beaumont  v.  Field,  1  B  &-  A. 247.  Devise  to  S. 
H.,  second  son  of  T.  H.,  when  in  fact  he  was  the  third  son,  evidence  of  the  state  of  the  testator's  family  and 
other  circumstances  was  admitted  to  show  the  mistake  in  the  name.     Doe  v.  Huthwaite,^  3  B.  &  A.  632. 

Qi)  See  Lord  Walpole  v.  Lord  Cholmondeley,  7  T.  R.  138,  and  the  observations  of  Sir  D.  Evans,  2  Evans's 


(1)  [In  trover  for  the  sails  of  a  vessel,  brought  by  the  owner  of  the  vessel  against  the  vendee  of  an  officer 
who  was  directed  by  the  precept  to  sell  her  "  together  with  her  tackle,  apparel  and  furniture,  or  so  much 
thereof  as  might  be  necessary,  the  same  being  in  his  custody  and  possession,"  and  who  returned  that  he 
sold  the  vessel,  "  her  tackle,  apparel,  &c."  to  A.  for  a  certain  sum;  it  was  held  that  it  might  be  shown  that 
the  sails  were  in  vl.'s  possession  at  the  time  of  the  inventory  and  sale,  and  were  expressly  excepted  at  the 
time  of  sale,  and  not  sold.  Dolan  v.  Briggs,  4  Binney,  496.  But  parol  evidence  is  not  admissible  lo  prove 
that  part  of  the  premises,  included  in  a  deed,  was  not  intended  to  be  so  included.  Jackson  v,  Cray,  12  Johns. 
427.  S.  P.  Barret  v.  Barret,  4  Desauss.  447.  Lessee  of  Snyder  v.  Snyder,  6  Binney,  413:  (Unless  in  case 
of  fraud.  See  2  Dallas,  172.  1  Yeatcs,  140;  4  ib.  281.  1  Binney,  616.)  Nor  to  show  that  a  deed,  stating 
a  course  for  thirty-six  chains,  was  intended  to  express  twenty-nine.  Jackson  v.  Bowen,  1  Caines,  358. — 
See  cases  collected  by  the  reporter,  in  his  note  to  that  case,  2d  edition.  Nor  to  explain  what  land  was  in- 
tended to  be  conveyed  by  a  deed,  which  describes  the  lands  by  courses  and  distances.  Hamilton  v.  Cawood, 
3  Har.  &  M'Hen.  437. 

Where  the  courses,  distances  and  lines  are  found  to  correspond  with  the  deed,  parol  evidence  is  not  ad- 
missible to  show  that  any  other  was  intended.  Milling  v.  Crankjield,  1  M'Cord,  261.  But  where  there  was 
a  plain  mistake  in  a  deed,  such  evidence  was  admitted  to  explain  the  situation  of  the  land,  though  contrary 
to  the  description  in  the  deed.  White  v.  Eagar,  1  Bay,  247.  Middleton  v.  Perry,  2  Bay,  539.  See  also 
Francis  v.  Hazlerig,  1  Marsh.  96.  Marshall  Sf  ux.  v.  Currie,  4  Craneh,  172.  Baker  v.  Seekright,  1  Hen. 
&  Mun.  177.  Dinkle  v.  Marshall,^  Binney,  587.  Patton  S(  al.  v.  Goldsborough,  9  Serg.  &  Rawle,  47. 
Richardson  v.  Lessee  of  Stewart,  2  Ib.  84.] 
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Chichester  v,  Oxenden  (i),  the  question  was,  whether  parol  evidence  could 
be  admitted  to  show  that  the  testator,  by  a  devise  of  his  estate  at  Jlshton, 
intended  to  devise  all  his  maternal  estate,  consisting  of  two  manors  in  the 
parish  of  Ashton,  and  one  in  the  adjoining  parish;  the  Court,  after  hearing 
two  arguments,  decided  against  the  evidence.  Sir  J.  Mansfield,  C.  J.,  in 
giving  judgment,  referred  to  the  q,^^qs,  oi  Beamont  v.  Fell^k),  and  Doivset 
V.  Sweet  (/);  and  distinguished  the  present  case,  on  the  ground  tl;at  in  those 
the  loill  would  have  had  no  operation  unless  the  evidence  had  been  re- 
ceived; whereas  in  the  present  the  will  would  have  an  effective  operation 
to  pass  all  the  estate  ivilhin  the  parish  of  Ashton,  without  the  evidence 
proposed:  that  in  the  other  cases  the  evidence  was  admitted  to  explain  that 
which  otherwise  would  have  had  no  operation,  and  that  it  was  safer  not  to 
go  beyond  that  line.  The  same  question  was  afterwards  brought  before 
the  House  of  Lords  (m),  where  judgment  was  given  corresponding  with 
that  of  the  Court  of  Common  Pleas  (1). 

Potliier,  210.  And  see  Carriithers  v.  Sheddon,  6  Taunt.  14.  So  where  words  have  acquired  a  precise  and 
technical  meaning-,  lb.  Per  Lord  Kenyon,  6  T.  R.  352.  Mounsey  v.  Z?Za?nire,  4  Russ.  384.  And  altliouah 
the  mere  name  of  a  devise  in  a  will  be  applicable  to  several,  parol  evidence  of  application  is  not  admissible 
if  it  can  be  collected  from  the  will  who  was  intended.     Doe  v.  Wesllake,'^  4  B.  &A.  57. 

(i)  3  Tannt.  147;  4  Dow,  65. 

{k)  2  P.  Wms.  140;  and  also  to  the  case  of  Whithread  v.  May,  2  Bos.  &  Pull.  593,  where  the  question  was 
as  to  the  effect  of  a  codicil,  by  which  the  testator  revoked  a  former  g-eneral  devise  of  all  his  estates,  so  far 
as  it  related  to  his  estate  at  Leeshill  in  the  county  of  Wilts,  and  Hearne  and  Buckband  in  the  county  of 
Kent.  The  testator  had  lands  in  Hearne,  and  several  other  parishes,  all  of  which  he  had  purchased  by  one 
contract  from  one  person;  evidence  was  offered  to  show  that  the  testator  meant  to  revoke  the  devise,  not 
only  as  to  the  lands  in  the  parish  of  Hearne,  but  also  as  to  all  the  lands  in  other  parishes  purchased  at  the 
same  time;  the  evidence  was  received  at  the  trial,  subject  to  the  opinion  of  the  Court  of  C.  B.,  which  was 
equally  decided  upon  the  question.  See  Doe  d.  Brown  v.  Brown,  1 1  East,  441.  See  also  Doe  v.  Lyford,  4 
1V1.&S.550. 

(I)  Amb.  175;  Supra,  112. 

(?n)  Doe  d.  Oxenden  v.  Sir  A.  CJiichesier,  4  Dow,  65,  in  an  action  brought  by  tlie  devisee  ngainst  the  heir- 
at-law.  The  question  on  the  admissibility  of  the  evidence  having  been  referred  to  the  Judges,  Sir  V.  (iibbs, 
C.J.  of  C.  P.,  delivered  their  unanimous  opinion,  tiiat  the  evidence  ought  not  to  be  admitted.  In  delivering 
that  opinion,  he  observed,  "The  Courts  of  Law  have  been  jealous  of  extrinsic  evidence  to  explain  the  in- 
lention  of  a  testator,  and  I  know  only  of  one  case  in  wliicli  it  is  permitted;  that  is,  where  an  ambiguity  is 
introduced  by  extrinsic  circumstances.  There,  from  the  necessity  of  the  case,  extrinsic  evidence  is  admitted 
to  explain  the  ambiguity.  For  example,  where  a  testator  devises  his  estate  of  Blackacrc,  and  has  tvvo  estates 
called  Blackacre,  evidence  must  be  admitted  to  show  which  of  the  Blackacres  is  meant.  So  if  one  devises 
to  his  son  John  Thomas,  and  he  has  two  sons  of  that  name.  So  if  one  devises  to  his  nephew  William 
Smith,  and  lias  no  nephew  answering  the  description  in  all  respects,  evidence  must  be  admitted  to  show 
which  nephew  the  testator  meant,  by  a  description  not  strictly  applying  to  any  nephew.  The  ambiguity 
there  arises  from  an  extrinsic  factor  circumstance;  and  the  admission  of  evidence  to  explain  the  ambiguity 
is  necessary  to  give  effect  to  the  will;  and  it  is  only  in  such  a  case  that  extrinsic  evidence  can  be  received. 
It  is  of  great  importance  that  the  admission  of  extrinsic  evidence  should  be  avoided,  where  it  can  be  done, 
that  a  purchaser  or  heir  at  law  may  be  able  to  judge  from  the  in;;trument  itself  what  lands  are  or  are  not 
to  be  affected  by  it.  Here  the  devise  is  of  all  the  devisor's  estate  at  Ashton,  fur  there  is  no  difference  be- 
tween the  words  '  Estate  of  Ashton'  and  '  Estate  at  Ashton,'  and  he  has  an  estate  at  Ashton  which  satisfies 
the  description."     And  see  Doe  v.  Morgan,  1  C.  &  M.  235. 

(1)  [A.  by  a  written  contract,  agreed  to  receive  of  B.  sixty  shares  of  the  Hudson  Bank,  on  which  ten  dol- 
lars per  share  had  been  paid,  and  to  deliver  B.  his  note  for  667  dollars,  and  pay  him  the  balance  in  cash;  and 
also  lo  pay  five  per  cent,  advance:  here  is  a  latent  ambiguity,  and  the  nominal  value  of  each  share  being 
fifty  dollars,  parol  evidence  was  held  to  be  admissible  to  show  whether  the  five  per  cent,  advance  was  to  be 
paid  on  tiie  sum  paid  in  on  each  share  onl}',  or  on  the  nominal  amount.  Cole  v.  Wendell,  8  Johns.  146.  A 
patent  was  granted  to  Davied  H  without  any  other  words  of  description;  parol  evidence  was  admitted  to 
show  that  Daniel  H.  and  not  David  H.  was  the  patentee  intended.  Jackson  v.  Stanley,  10  Johns.  123.  Qucere; 
and  see  Jackson  v.  Hart,  12  Johns.  77.     Lucy  v.  Pvmfrey,  Addison's  Rep.  380. 

In  Pennsylvania,  parol  evidence  was  held  admissible  to  prove  that  a  legacy,  given  to  Samuel  P.,  was  in- 
tended for  William  P.,  though  there  were  persons  of  both  names.  Powell  v.  Biddle,  2  Dallas,  70.  If  there 
be  a  devise  of  a  lot  "  on  Third  Street,  in  the  occupation  of  J.  P.,"  and  the  lot  lies  on  Fourth  Street,  and  was 
in  the  occupation  of  J.  P.,  this  is  a  latent  ambiguity,  and  may  be  explained  by  parol  evidence.  Allen's  Les- 
see V.  Lyons,  Circuit  Court,  Jan.  1811,  Wharton's  Digest,  258.]  {Reported,  2  Wash.  C.  C.  Rep.  475.  So 
when  lands  are  described  in  a  deed  as  bounded  on  a  river,  the  centre  of  the  stream  is  to  be  considered  as  the 
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To  explain  «ln  the  next  place,  extrinsic  evidence  is  admissible  for  the  purpose  of  con- 
a^charter,  structing  ancient  charters,  explaining  the  meaning  of  the  terms  of  contracts, 
to  which  a  peculiar  and  technical  sense  has  been  annexed,  by  custom  and 
usage.  Also,  for  the  purpose  of  showing  the  consequences  and  incidents, 
which,  by  virtue  of  a  known  and  established  custom,  are  by  presumption 
of  law  appurtenant  to  the  general  terms  of  a  contract. 

When  it  is  said  that  oral  evidence  shall  not  be  admitted  to  explain  an 
ambiguity  or  uncertainty  apparent  on  the  instrument,  this  must  be  under- 
stood of  such  defects  as  render  the  instrument  in  point  of  law  inoperative; 
for  it  is  not  every  species  or  degree  of  doubt  or  uncertainty  which  may 
occur  upon  the  reading  of  an  instrument,  that  will  thus  wholly  avoid  it;  on 

boundary,  and  if  an  island  be  situated  in  the  river,  and  is  nearest  that  bank  where  the  premises  lie,  it  passes 
to  the  g;rantee,  but  it  is  competent  to  show  by  parol  evidence,  that  the  quantity  of  water  was  such  on  each 
side  of  the  island,  as  to  be  called  by  the  name  of  tlie  river;  and  then  as  a  latent  ambiguity  it  may  be  explained 
by  other  testimony  showing  what  the  parties  probably  meant  by  the  expression  in  the  deed.  Claremont  v. 
Carlton,  2  New  Hamp.  Rep.  361J.} 

In  the  case  of  a  devise  of  "the  fiirm  which  I  now  occupy,"  parol  evidence  was  held  not  to  be  admissible 
to  show  that  tlie  testator  intended  to  devise  the  whole  of  his  real  estate  at  W.  including  a  farm  of  ninety 
acres  in  the  tenure  of  J.  under  a  lease,  and  that  he  gave  instructions  for  that  pnrpose  to  the  scrivener  who 
drew  the  will.  Jackson  v.  Sill,  II  Johns.  201.  Where  the  grantor  in  a  deed  described  the  premises  as  the 
farm  on  which  he  then  dwelt,  this  was  held  to  be  a  latent  ambiguity,  which  might  be  explained  by  evidence, 
aliunde.  Dooliltle  if-  ux.  v.  Blakesly,  4  Day,  265.  Parol  evidence  was  held  admissible  to  show  what  was 
meant  by  a  devise  of  "  a  tract  of  land  called  the  Beaver  Dam."  Hatch  v.  Hatch,  2  Hayward,  32.  Where 
the  word  convey  was  used  in  a  devise,  it  was  held  that  parol  proof  was  not  admissible  to  show  that  the  testa- 
tor intended  to  give  only  a  life  estate,  it  being,  if  any  ambiguity  at  all,  one  apparent  on  the  face  of  the  instru- 
ment, which  it  is  the  exclusive  province  of  the  court  to  interpret.  Denn  v.  Cornell,  3  Johns.  Cas.  174.  See 
also  M'DermoL  v.  U.  States  Insurance  Co.  3  Serg.  &  Rawle,  607.  Duncan  v.  Duncan,  2  Ycatcs,  302.  Stilh 
v.  Barnes,  1  Car.  Law  Repos.  491.  Dupreev.  M' Donald, 'i  Desauss.209.  Where  a  charter-party  stipulated 
that  the  freighters  should  pay  a  certain  sum  per  pound,  &c.,  "  Britisii  weight,"  it  was  held  that  as  the  word 
weight  had  two  meanings,  gross  and  neat,  this  was  such  a  latent  ambiguity  as  to  warrant  the  introduction  of 
parol  testimony.  Goddardv.  Bulow,  1  Nott  &.  M'Cord,  45.  And  where  the  words  of  a  will  are  susceptible 
ot  reference  to  two  objects,  viz.  a  freehold  in  the  lands,  or  rents  which  liad  previously  accrutd,  parol  evi- 
dence may  be  admitted  to  show  to  wliich  they  apply.  Ellsworth  v.  Buchneyer,  1  Nott  &  M'Cord,  431. 
The  identical  monument  or  boundary  referred  to  in  a  deed  is  always  a  subject  of  parol  evidence:  there  may 
be  two  trees  of  a  similar  species  and  with  similar  marks:  two  similar  stakes  not  far  distant  from  each 
other,  or  two  rivers  of  tlic  same  name;  and  which  was  intended  by  the  deed  is  to  be  settled  by  parol  evi- 
dencc,  on  the  ground  that  it  is  a  latent  ambiguity.  Per  Woodbury,  J.,  Proprietors  of  Claremont  v.  Carlton, 
I  N.  Hamp.  Rep.  373.  {So  a  collateral  fact  as  to  the  situation  of  the  premises  at  the  time  of  a  grant,  may  be 
proved  by  parol  evidence.     Baker  v.  Sanderson,  3  Pick.  348.} 

In  Feish  v.  Dickson,  1  Mason's  Rep.  11,  Story,  J.  says  he  had  found  himself  unsuccessful  in  every  attempt 
which  he  had  mide  to  recnnciic  all  the  decisions  upon  the  subject  of  latent  and  patent  ambiguities.  "  The 
difficulty,"  he  remarks,  "  lies  not  in  the  rule  itself  (than  which  nothing  can  be  clearer),  but  in  applying  it  to 
particular  cases,  where  the  shades  of  distinction  are  very  nice.  There  seems  indeed  to  be  an  intermediate 
class  of  cases,  partaking  of  the  nature  both  of  patent  and  latent  ambiguities;  and  that  is,  where  the  words  are 
all  sensible,  and  have  a  settled  meaning,  but  at  the  same  time  consistently  admit  of  two  interpretations,  ac- 
cording to  the  subject-matter  in  tiie  contemplation  of  the  parties.  In  such  a  case,  I  should  think  parol  evi- 
dence might  be  admitted  to  show  the  circumstances  under  which  the  contract  was  made,  and  the  subject- 
matter  to  which  tiie  parties  referred.  For  instance,  the  word  freight  has  several  meanings  in  common 
parlance;  and  if  by  a  written  contract  a  party  were  to  assign  his  freight  in  a  particular  ship,  it  seems  to  me 
th-it  parol  evidence  might  be  admitted  of  the  circumstances  under  which  the  contract  was  made  to  ascertain 
whether  it  referred  to  goods  on  board  of  the  ship,  or  an  interest  in  the  earnings  of  the  ship;  or  in  other  words, 
to  show  in  which  scn.se  the  parlies  intended  to  use  the  term."  Accordingly,  in  that  case,  (which  was  as- 
sumpsit for  a  balance  alleged  to  be  due  on  consignments),  parol  evidence  was  received  of  the  circumstances 
under  which  a  contract  vva.s  made,  which  contained  this  clause  relating  to  the  plaintiff's  goods,  viz.  "On 
which  goods  Mr.  D.  [the  defendant]  has  advanced  me  ^5833,  for  which  amount  he  will  hold  for  reimburse- 
ment on  the  amount  and  net  proceeds  of  the  sales  of  said  goods,  which  are  only  considered  ansxoerahle  for  said 
amount  advanced,  as  per  our  agreement" — for  the  purpose  of  showing  whether  it  was  intended  to  waive  any 
personal  claim  on  the  plaintiff,  and  to  restrict  the  defendant's  security,  for  the  re-payment  of  the  advance,  to 
the  goods  only — or  was  meant  merely  to  exempt  the  goods  of  the  shippers  on  freight  from  being  included  as 
a  security  for  the  advance  on  the  plaintiff's  goods. 

Ellsworth,  C.  J.  in  a  note  to  Clarke  \.  Russel,  3  Dallas,  421,  suggested  a  distinction  in  principle  between 
solemn  instruments  and  loose  commercial  memoranda.  "  I  will,  for  instance,"  suid  he,  "  state  this  case: 
— A.  and  B.  being  at  a  wharf,  the  former  says  to  the  latter,  '  I  will  sell  you  my  ship  John.'  B.  asks 
an  hour  to  think  of  the  proposition;  goes  liome;  and  shortly  after  sends  a  note  to  A.  in  these  words — 
'  I  will  take  your  ship  John.'  May  not  the  party  go  beyond  the  note,  to  explain,  by  existing  circumstances, 
the  word  take,  which,  according  to  existing  circumstances,  will  equally  embrace  a  purchase,  a  charter-party, 
and  a  capture?"] 
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the  contrary,  many  difficulties  of  this  nature  may  be  removed  by  legal  con- 
struction, acting  upon  certain  settled  rules  and  maxims,  and  there  are  some 
kinds  of  obscurity  and  doubt  winch  may  be  dispelled  by  the  aid  of  extrinsic 
evidence,  as  in  the  instances  of  ancient  charters  and  mercantile  contracts. 
In  ancient  charters  words  are  often  to  be  found  of  doubtful  import  from 
their  antiquity;  the  particular  terms  may  have  beconje  obscure,  or  even 
obsolete;  but  it  would  be  highly  unreasonable,  as  well  as  inconvenient, 
that  on  this  account  the  v/hole  should  perish;  the  terms  were  probably 
understood  when  the  instrument  was  made;  and  it  is  also  probable  that  tlie 
usage  and  practice  then  conformed,  and  that  they  have  since  continued  to 
conform,  with  the  real  meaning  and  sense  of  those  expressions;  and  hence 
such  ancient  and  continuing  usage  may  with  reason  and  prudence  be 
resorted  to  as  the  expositors  of  such  doubtful  terms  («)  and  phrases;  more 
^especially  where  the  charter  concerns  the  public  interests  of  a  large  body,  *776 
who  would  not,  it  may  be  presumed,  have  acquiesced  in  an  illegal  interpre- 
tation and  application  of  its  terms.  Such  evidence  may  be  considered  as 
somewhat  analogous  lo  the  practice  of  the  Courts,  in  considering  the  usage 
supplied  by  the  precedents  as  to  the  construction  of  a  doubtful  statute, 
except  that  in  the  latter  case  thu  Courts  themselves  notice  the  contempo- 
raneous and  subsequent  construction  put  upon  the  statute  (o);  but  in  the 
case  of  a  charter,  the  usage,  if  not  admitted,  must  be  ascertained  as  a  fact 
by  a  jury. 

Such  evidence  in  aid  of  the  construction  of  a  doubtful  charter  is  also 
founded  in  part  upon  considerations  of  legal  policy  and  convenience,  for  the 
purpose  of  quieting  litigation,  and  supporting  long-continued  and  established 
usages  {j}). 

In  the  case  of  TVithnell  v.  Garlham  [q),  Lawrence,  J.  observed,  "if 
there  be  any  ambiguity  in  this  deed,  usage  is  admissible  to  explain  it;  and 
the  argument  of  convenience  or  inconvenience  from  this  or  that  construc- 
tion of  a  deed  creates  that  sort  of  ambiguity  that  should  be  explained  by 
usage  (1)." 

{n)  In  the  c;ise  of  Tke  Attorney -general  v.  Parker  (3  Atk.  576),  Lord  Hardwickc  observed,  that  in  the 
construction  of  ancient  grants  and  deeds  there  is  no  better  way  of  conslrning-  tiiem  than  Ly  usage,  and 
contemporanea  expositio  is  the  best  way  to  go  by.  In  li.  v.  Yarlo,  (Covvp.  24b),  Lord  Mansfiuld  observed, 
"supposing  the  terms  of  t.he  cii.irtcr  doubtful,  the  usage  is  of  great  force;  not  that  usage  can  overturn  the 
clear  words  of  a  charter;  but  if  they  are  doubtful,  the  usage  under  the  charter  will  tend  to  explain  the 
meaning  of  them."  Lord  Coke,  in  his  comment  on  the  Stat,  of  Glo'ster,  2  Inst.  282,  observes,  that  "  ancient 
charters,  whether  they  be  before  the  time  of  memory  or  after,  ought  to  be  construed  as  the  l;iw  was  when  the 
charter  was  made,  and  according  to  ancient  allowance;"  and  again,  "when  any  claimed,  before  the  justices 
in  eyre,  any  franchises  by  an  ancient  charter,  though  it  had  express  words  for  the  franchises  claimed,  or  if 
the  words  were  general  and  a  continual  possession  pleaded  of  the  franchises  claimed,  as  if  the  claim  was  by 
old  and  obscure  words,  and  the  party  in  pleading,  expounding  them  to  the  Court,  and  averring  continual 
possession  according  to  that  exposition,  the  entry  was  ever,  ^  Inquiraiur  svper  posspssionem  et  vsiim,'  &c. 
which  I  have  observed  in  divers  records  of  those  eyres,  agreeable  to  that  old  rule,  *  Optimus  interpres  rerum 
MSKS.'  "  However  general  the  words  of  ancient  deeds  may  be,  they  are  to  tie  construed,  as  Lord  Coke  says, 
by  evidence  of  the  manner  in  which  they  have  been  possessed  and  used.  Per  Ld.  Ellenborough,  in  Weld  v. 
Hornby,  7  East,  199.  Long  user  may  serve  to  explain  an  ambiguous  act  of  Parliament.  Stewart  v.  Laioton,^ 
1  Bing.  377.  To  explain  what  is  meant  by  "  tithes"  in  a  crown  grant,  contemporaneous  leases  and  other 
extrinsic  evidence  and  testimony  are  admissible  to  show  the  kind  of  tithes  intended  to  be  conveyed.  Linton 
School  V.  Scarlett,  2  Y.  &  J.  330. 

(0)  See  1  T.  R.  728. 

(p)  See  the  observations  of  Duller,  J.  3  T.  R.  288. 

(q)  6  T.  R.  388.  Where  the  nomination  of  a  curate  vvas,  by  a  deed  of  1656,  given  to  the  "  inhabitants,"  it 
was  held  that  the  word  was  properly  explained  by  past  usage  to  mean  "all  housekeepers." 

(1)  [In  patents  of  great  antiquity,  where  the  description  of  the  land  is  vague,  and  the  construction  somewhat 
doubtful,  the  acts  of  the  parties,  the  acts  of  government,  and  of  lliose  rlaiming  under  adjoining  patents,  are 
entitled  to  great  weight  in  the  location  of  the  grant.     Jackson  v.  Wood,  13  Johns.  346.] 

lEng.  Com.  Law  Reps,  viii,  353. 


77^Q  PAROL  EVIDENCE.— II. 

In  the  case  of  The  King  v.  Osborn  (r),  by  the  terms  of  the  charter  the 
power  of  electing  aldermen  was  commitled  to  the  mayor  and  commonalty. 
According  to  the  usage,  the  term  commonalty  inchided  aldermen;  and  the 
Court  were  of  that  opinion  and  construed  the  charier  accordingly  (.?).  Usage 
was,  on  the  same  principle,  admitted  as  explanatory  evidence  as  to  the  mode 
of  presentation,  where  a  presenlation  to  a  curacy  had  been  given  by  deed 
ninety  years  before  to  x\\q  pa7nshioners  and  inhabitants  of  Clerkenwell  {t). 
Also,  in  order  to  show  that  an  Act,  which  by  the  terms  of  a  charter  was 
committed  to  the  mayor,  aldermen  and  burgesses,  or  the  greater  part  of 
them,  was  well  executed  by  the  majority  present  at  a  regular  meeting,  al- 
though not  by  a  majority  of  the  whole  number  (w);  that  a  presentation  given 
by  a  charter  to  the  mayor,  aldermen  and  burgesses,  was  properly  executed 
by  the  mayor  and  aldermen  only  {x)\  that  the  justices  of  a  county  have  a 
concurrent  jurisdiction  with  the  justices  of  a  borough  (y),  under  the  par- 
ticular charter;  again,  where  the  power  of  appointing  a  schoolmaster  was 
*777  *given  to  the  minister  and  churchwardens,  to  show  that  an  appointment 
by  the  minister  and  a  majority  of  the  churchwardens  is  good  [z). 

It  is  not  essential  to  tiie  admissibility  of  evidence  of  usage  that  the  in- 
stances proved  should  be  as  ancient  as  the  deed ;  a  custom  from  time  of  legal 
memory  is  frequently  established  by  evidence  of  facts  done  at  a  much  later 
period  («), 

Where,  however,  the  terms  of  an  ancient  charter  are  not  in  themselves 
doubtful,  either  from  the  use  of  equivocal  and  obscure  terms,  or  in  point  of 
legal  construction,  evidence  of  usage  can  no  longer  avail;  its  legitimate 
object  is  to  remove  doubls;  its  functions  therefore  cease  where  no  doubt 
exists;  and  to  admit  it  in  such  a  case  would  be  not  to  obviate,  but  to  create, 
doubts. 

Where  a  statute  constituted  a  body  of  48,  with  power  in  conjunction  with 
certain  others,  to  do  corporate  acts  in  the  town  of  Northampton,  it  was  held 
that  an  usage  of  300  years'  continuance  was  unavailable  to  show  that  the 
attendance  of  a  majority  of  4S  was  not  requisite,  the  general  question  having 
been  already  settled,  that  where  sucii  powers  are  delegated  to  a  definite 
body,  the  attendance  of  a  majority  of  tliat  body  is  essential  (Z>). 

(r)  4  East,  327. 

(s)  Lord  Ellenborough  said,  that  without  resorting  to  any  assistance  from  contemporaneous  and  subse- 
quently continuing  usag;e  (to  whicii,  however,  in  such  cases,  upon  tlie  best  authorities  in  the  law,  resort  may 
allowably  be  had),  on  the  face  of  the  charter  itself,  by  a  fair  construction  of  it,  commonalty  does  include 
aldermen. 

(<)  Attorney -general  v.  Parker,  .3  Atk.  576. 

(«)  R.  V.  Varlo,  Cowp  248.  But  as  to  the  decinion  in  this  case,  vid.  infra,  777,  note  (b).  See  also,  R.  v. 
Osborn,  4  Eusl,  333.  Bailiff  of  Tewkesbury  v.  Bricknell,  2  Taunt.  120.  R.  v.  Mmjor  of  Chester,  1  M.  &  S. 
101.  Chad  V.  Tdsed,^  2  B.  &  B.  409.  «.  v.  M'lyor,  S^c.  of  Slratford-upon.Avon,  14  East,  348.  Mayor  of 
London,  Sfc.  v.  Long,  I  Cowp.  22.  Weld  v.  Hornby,  7  East,  199.  See  also  R.  v.  Mayor  of  St.  Albans,  12 
East,  559. 

(x)  Gape  V.  HandUy,  3  T.  R.  288,  n. 

(y)  Blankley  v.  Winstanley,  3  T.  R.  279.  Note,  Bulier,  J.  observed,  that  "Usage  consistent  with  tlie 
charter  has  prevailed  for  190  years  past;  and  if  the  words  of  the  charter  were  more  disputable  than  they  are, 
I  think  that  ought  to  govern  the  case.  There  are  cases  in  which  the  Court  has  lield  that  settled  usage 
would  go  a  great  way  to  control  the  words  of  a  charter;  and  it  is  for  the  sake  of  quieting  corp<jrations  that 
this  Court  has  always  upheld  long  usage,  where  it  was  possible,  though  recent  usage  would  perhaps  not  have 
much  weight," 

(z)   Wilhnell  v.  Gartham,  6  T.  R.  388. 

(«)  See  Lord  Kenyon's  observations  in  Withnell  v.  Gartham,  6  T.  R.  388;  wliere  the  question  was  upon 
the  construction  of  an  ancient  deed,  granting  to  the  minister  and  churchwardens  of  a  parish  the  power  of 
appointing  a  srjioolmaslcr. 

(/;)  R.  V.  Miller,  6  T.  R.  268;  and  see  R.  v.  Bellringer,  4  T.  R.  810.  There  the  charter  of  Bodmin  gave 
power  to  a  definite  body,  which  was  exercised  by  a  majority  of  the  subsisting  body,  but  not  by  a  majority  of 
the  definite  nu;nber.     Usage  was  adduced  to  show  that  a  majority  of  the  definite  number  was  essential;  but 
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To  decide  whether  the  construction  of  a  charter  be  so  doubtful  as  to 
admit  of  explanation  from  usage,  or  whether,  on  the  other  hand,  the  terms 
be  so  intelligible  in  their  usual  plain  and  ordinary  natural  sense,  or  bv 
necessary  construction  of  law,  with  reference  to  antecedent  decisions,  is 
obviously  a  pure  question  of  law  (c).  The  ambiguity,  to  require  such  aid, 
must  clearly  be  such  as  arises  upon  reading  the  instrument  itself,  indepen- 
dently of  any  extrinsic  considerations;  and  unless  a  doubt  arise  from  that 
source,  usage  can  avail  nothing;  for  if  it  be  consistent  with  the  legal 
construction  of  the  deed,  it  is  unimportant;  if  it  be  contrary  to  such  con- 
struction, to  adujit  it  would  be,  not  to  explain,  but  to  subvert,  an  authentic 
instrument  by  the  aid  of  presumption  and  opinion.  In  the  case  o[  Stam- 
mers  v.  Dixon  (d),  where  the  ancient  admissions  of  the  copyholders  were 
to  land  by  the  description  of  trees  acras  jyraii,  it  was  held  that  evidence 
was  admissi|ple  to  show,  from  acts  of  enjoyment,  that  the  admission  must 
be  construed  to  media  primo  tonsura  only.  Even  in  the  case  of  a  statute 
universal  usage  has  sometimes  been  resorted  to  for  the  purpose  of  ex- 
plaining doubtful  terms  (e).  And  in  the  case  of  Wiihnell  v.  Gurthcnn  (/), 
it  was  held  that  *evidence  of  usage  was  as  much  admissible  to  construe  a  *778 
deed  made  by  the  founder  of  a  school,  though  a  private  person,  as  in  the 
case  of  the  King's  charter. 

The  doctrine  of  applying  evidence  of  contemporaneous  usage  to  the  private 
construction  of  ancient  deeds,  has,  it  appears,  been  applied  to  merely  jor/yr/Ze  deeds. 
as  well  as  to  2Jublic  instruments  [g)-,  but  it  is  obvious  that  the  reasons  for 
allowing  it  in  the  former  case  apply  with  much  less  force,  inasmuch  as  the 
mere  assent  and  acquiescence  of  a  private  person,  who  may  have  been 
ignorant  of  his  rights,  affords  a  presumption  very  inferior  in  weight  to  that 
which  is  to  be  derived  from  the  long-established  practice  and  usage  of  a 
public  body.  The  application  of  this  principle  to  the  case  of  private 
instruments  has,  however,  been  denied  in  two  instances  (A)  in  equity,  and 
it  seems  to  be  very  doubtful  whether  such  evidence  would  now  be  received 
in  a  court  of  law. 

Where  terms  are  used  which  are  known  and  understood  by  a  particular 
class  of  persons,  in  a  certain  special  and  peculiar  sense,  evidence  to  that 

the  Court  declined  to  decide  upon  the  validity  of  the  usajje  alleged,  being'  of  opinion,  upon  the  construction 
of  the  charter,  and  without  reference  to  usage,  that  a  majority  of  the  whole  definite  body  was  requisite. 

(c)  See  the  observations  of  Sir  D.  Evans  on  this  head;  2  Evans's  Pothicr,  219,  ^  sequent, 

{(1)  7  East,  200. 

(e)  Shepherd  v.  Gosnold,  Vaugh.  1 69.  R.  v.  Scott,  3  T.  R.  104.  But  in  general  evidence  is  not  admissible 
to  explain  tlie  meaning  of  a  statute,  as  to  show  what  is  meant  by  the  word  square  according  to  the  technical 
usage  of  the  trade.  The  Attorney  General  v.  The  Plate  Glass  Co.,  1  Ans.  39.  Where  the  contract  is  for  so 
many  bushels  of  corn,  statutory  bushels  must  be  intended.     '1  Chit.  R.  28. 

(/)  6  T.  R.  338.  Lord  Kenyon  observed,  that  if  there  were  any  difference,  it  would  be  in  favour  of  the 
admissibility  in  the  case  of  a  private  deed,  for  the  King's  grants  are  not  construed  strongly  against  the 
grantor,  as  private  deeds  are. 

(  0-)  In  the  case  of  Cooke  v.  Booth,  (Cowp.  819,)  the  doctrine  was  extended  to  a  subject  of  a  nature  merely 
private.  A  lease  contained  a  covenant  of  renewal;  tlie  question  was,  whether  by  the  terms  of  the  covenant, 
each  subsequent  lease  was  to  contain  a  similar  covenant;  and  as  there  had  been  several  successive  renewals, 
with  similar  covenants,  the  Court  held  that  the  parties  by  their  practice  had  put  their  own  construction  on  the 
covenant,  and  were  bound  by  it.  Where  the  terms  of  an  award  are  ambiguous  in  relation  to  a  road,  sub- 
sequent usage  is  admissible  in  explanation  of  its  meaning.      Wadley  v.  Baylies,^  5  Taunt.  752. 

{h)  3  Ves.  298;  6  Vcs.  237.  In  the  case  of  Iggulden  v.  May,  in  error,  2  N.  R.  449;  Mansfield,  C.  J.  in 
giving  judgment,  observed  upon  the  case  of  Cooke  v.  Booth,  "we  think  that  was  the  first  time  that  the  acts  of 
the  parties  to  a  deed  were  ever  made  use  of  in  a  court  of  law  to  assist  the  construction  of  that  deed."  S.  C. 
7  East,  237.  In  Hughes  v.  Gordon,  I  Bligh,  289,  it  was  said  that  evidence  to  explain  a  deed  was  highly 
dangerous,  except  in  cases  of  fraud  or  misrepresentation.  See  Clifton  v.  Wahnesley,  5  T.  R.  .564.  Clinan 
v.  Cooke,  1  Sch.  &  Lef.  22.  Slammer s  v.  Dixon,  7  East,  200;  infra,  tit.  Wills.  [9  Ves.  325;  see  South 
Carolina  Society  v.  Johnson,  1  M'Cord,  41.] 
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To  explnin  effect  is  admissible  for  (he  purpose  o[  appli/ing'  the  instrument  to  its  proper 
inercaniiie  snhjt'Ct-tnatter ;  and  the  case  seems  to  fall  within  the  same  consideration  as 
(aV'^  ^    if  the  parties  in  framing  tiieir  contract  had  made  nseof  a  foreign  langnage, 
wliich  the  Conrts  are  not  boimd  to  nnderstand.    Snch  an  instrnment  is  not 
on  that  account  void;  it  is  certain  and  definite  for  all  legal  pnrposes,  because 
it   can   be  made  so  in  evidence   through  the  medium  of  an  interpreter. 
Conformably  with  these  principles,  the  Conrts  have   long  allowed  mer- 
cnntile  instruments  to  be  expounded  according  to  the  usage  and  custom  of 
merchants,  who  have  a  style  and  language  peculiar  to  themselves, of  wliich 
usage  and  custom  are  the  legitimate  interpreters  (?). 
*779         *Tlius  a  general  warranty  in  a  policy  of  insurance,  to  depart  with  con- 
voy, may  be  proved,  according  to  mercantile  usage  and  understanding,  to 
be  satisfied  by  a  joining  of  convoy  at  the  nearest  usual  place  of  rendez- 
vous (k)  (1). 

So  where  upon  the  sale  of  a  cargo,  the  vendor  covenanted  to  pay  all 
duties,  ctHoivances,  &ic.  to  be  taken  out  of  them,  he  was  perniitted  to  adduce 
proof  of  a  custom  to  show  that  such  allowances  were  to  be  limited  (/)  to 
(he  price  which  he  should  receive. 

Where  it  was  stipulated  in  a  charter-party  that  the  captain  should  receive 
a  stipulated  sum  in  lieu  o{  privilege  a\id  pri?7iage,  and  the  question  was, 
whether  the  terms  of  the  contract  excluded  all  right  on  the  part  of  the 

(i)  Witnesses  may  be  called  to  show  that  a  particular  expression  in  a  commercial  contract,  is  understood 
in  the  mercantile  world  in  a  different  sense  from  its  ordinary  import.  Chaurand  and  another  v.  Angerslein, 
Peake's  C.  43.  Or  that  a  particular  meaning  was  affixed  to  tlic  word  of  indeterminate  signification  (privi- 
lege), in  a  previous  conversation  between  tlie  parties.  Birch  and  another  v.  Drpeyster,^  4  Camp.  C.  38.5;  1 
Staritie's  C.  210.  [4  Camp.  38.5,  S.  C]  And  see  lagulden  v.  May,  7  East,  237;  [Stullz  v.  Dickry,  15  Bin- 
ncy,  287.]  3  Smith,  263;  9  Ves.  325;  2  N.  R.  4  ID,  S>7 C.  A  bill  of  lading  contains  a  memorandum,  "  to  be 
discharged  in  f^mrteen  days,"  or  pay  five  guineas  a  day  demurrage;  evidence  of  usagfe  may  be  adduced  to 
show  that  working  days,  and  not  running  days,  are  meant.  Cochran  v.  Rrtberg,  3  Esp.  C.  121.  Evidence 
of  a  cornmunication  to  the  insurer  is  admissible  to  define  what  otherwise  is  indefinite.  Urquhart  v.  Barnard, 
1  Taunt.  4,50.  But  evidence  that  "last"  imports  foreign,  not  English  measure,  is  inadmissible.  Moller  v. 
Living,  4  Taunt.  102.  Where  an  entry  made  by  a  clerk  since  deceased  is  ambiguous,  a  person  conversant 
with  the  mode  in  the  office  in  which  tiic  business  was  conducted,  may  be  called  to  explain  a  particular  item. 
Hood  V.  Reeve,^  3  C.  &  P.  532.  In  trover  for  goods  sent  by  the  plaintiff  to  the  defendant,  a  packer,  and 
expressed  in  the  receipt  to  liave  been  received  on  account  of  the  plaintiff  for  M.,  tlie  party  to  whom  they  had 
been  sold;  it  was  held,  that  evidence  of  the  usage  of  trade  was  admissible  to  explainthe  meaning  of  ambigu- 
ous terms  in  such  receipt.  Bowman  v.  Horsey,  2  Mo.  &-  R.  85.  And  see  the  case  cited  below.  Also 
Syers  v.  Bridge,  Doug.  509.  Uhde  v.  Walters.  3  Camp.  16.  Edie  v.  East  India  Company,  2  Burr.  1216;  1 
Ves.  459;  2  B.  &  P.  1 6;  7  East,  237.  A  jury  may  properly  judge  of  the  meaning  of  mercantile  phrases  in 
'the  letters  of  merchants.     P.  C.  Lucas  v.  Groning,^  7  Taunt.  164. 

(A-)  LethuUier's  Case,  2  Salk.  443.  See  also  Cutter  v.  Powell,  6  T.  R.  320.  Noble  v.  Kennoway,  Doug. 
492.  In  Robertson  v.  French,  4  East,  130,  Lord  Ellcnborough  observed,  that  the  same  rules  which  applied 
to  all  other  instruments  applied  also  to  a  policy  of  insurance,  that  is,  to  be  construed  according  to  its  sense 
and  meaning,  as  collected,  in  the  first  place,  from  the  terms  used  in  it,  which  are  to  be  understood  in  their 
plain,  ordinary  and  popular  sense,  unless  they  have  generally  in  respect  of  the  subject,  as  by  the  known 
usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  distinct  from  the  popular  sense  of  the  word.  See  also 
Lord  Eldon's  observations  on  thi3  subject,  in  Anderson  v.  Pitcher,  2  B.  &  P.  164;  and  Evans's  Polhier,  vol. 
2,  p.  214.  Salvador  v.  Hopkins,  3  Burr.  1707.  Baker  v.  Paine,  1  Ves.  459.  Ford  v.  Hopkins,  Salk.  283. 
[See  Harris  v.  Nicholas,  5  iVlunf.  483.] 

(/)  B'iker  V.  Paine,  \  Ves.  459.  Ibid.  317.  See  6  Ves.  336,  n.  Ekins  v.  Maclish,  Amb.  186.  Ford  v. 
Hopkins,  Salk.  283.  Henkle'  v.  Royal  Exchange  Assurance  Company,  1  Ves.  318.  Thomas  v.  Eraser,  3 
Ves.  jun.  399;  10  Ves.  227.     And  see  1  Atk.  545. 

(A)  (Where  a  new  word  is  used  in  a  contract,  or  a  word  is  used  in  a  technical  sense  as  applicable  to  any 
branch  of  business,  evidence  of  usage  is  admissible  to  explain  it,  and  that  evidence  is  to  be  considered  by  the 
jury  under  the  instruction  of  the  court  as  to  its  legal  effect  on  the  contract.  Eaton  v.  Smith,  20  Pick.  150. 
But  it  is  inadfiiissible  to  show  what  is  commonly  understr.od  by  a  term  to  which  law  has  applied  a  precise 
and  definite  meaning.    Sleghl  v.  Rhinelander,  1  John.  R.  192.) 

(!)  [Parol  evidence  is  not  admissible  to  show  that  by  the  term  "specie,"  in  a  policy  of  insurance,  certain 
paper  bilLs  were  intended  by  the  underwriters.     Benezel  v.  M'Clenachan,  cited  2  Dallas,  1 73.] 
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captain  to  use  the  cabin  for  the  carriage  of  goods  on  his  own  account,  Gibbs, 
C.  J.  said,  evidence  may  be  received  to  show  the  sense  in  which  the  mercan- 
tile part  of  (he  nation  use  the  {Qxm  privilege,  just  as  you  would  loolc  into  a 
dictionary  to  ascertain  the  meaning  of  a  word;  and  it  must  be  taken  to  have 
been  used  by  the  parties  in  its  mercantile  and  established  sense  [m)  (1). 

In  the  case  of  Cutter  v.  Powell,  where  a  promissory  note  was  given  to 
a  sailor,  to  be  paid  provided  he  served  on  board  the  ship  as  second  mate 
during  the  voyage,  and  he  died  before  the  completion  of  the  voyage,  the 
Court,  deciding  upon  the  terms  of  the  contract,  held  that  his  administrator 
was  not  entitled  to  recover ;;ro  o^atcl  for  the  time  daring  which  he  served; 
but  it  appears  from  the  language  of  the  Court  in  that  case,  that  if  a  custom 
could  iiave  been  established  that  such  notes  were  in  general  use,  and  that 
the  commercial  world  would  have  acted  upon  them  in  a  different  sense, 
they  would  have  decided  differently  (;?). 

It  is  to  be  observed,  that  it  has  been  questioned  by  the  highest  authori- 
ties, whether  the  practice  of  construing  mercantile  documents  by  usage  has 
not  been  carried  too  far. 

In  the  case  oi  Anderson  v.  Pitcher  (o),  Ld.  Eldon  observed,  "It  is  now 
*too  late  to  say  that  this  warranty  (in  a  pohcy  of  insurance)  is  not  to  be  *7so 
expounded  with  due  regard  to  the  usage  of  trade;  perhaps  it  is  to  be  la- 
mented that  in  policies  of  insurance  parties  should  not  be  left  to  express 
their  own  meaning  by  the  terms  of  the  instrument.  This  seems  to  have 
been  the  opinion  of  that  great  judge  Lord  HoU(77).  It  is  true,  indeed, 
that  Lord  Mansfield,  who  may  be  considered  the  establisher,  if  not  the  au- 
thor, of  great  part  of  this  law,  expressed  himself  thus, '  whenever  you  ren- 
der additional  words  necessary,  and  multiply  them  (g),  you  also  multiply 
doubts  and  criticisms.'  Whether,  however,  it  be  not  true,  that  as  much 
subtlety  is  raised  by  the  application  of  usage  to  the  construction  of  a  con- 
tract, as  by  the  introduction  of  additional  words,  might,  if  the  matter  were 
res  integra,  be  reasonably  questioned." 

The  legitimate  object  of  extrinsic  evidence  in  such  cases,  as  consistent 
with  general  principles,  seems  to  be  to  explain  terms,  (in  order  to  their  due 
application,)  v/hich  are  not  intelligible  to  all  who  may  understand  the  lan- 
guage; but  which  nevertheless  liave  acquired  by  virtue  of  habit,  custom 
and  usage,  a  known  definite  sense  and  meaning  amongst  a  particular  class 
of  persons,  which  can  be  well  ascertained  by  means  of  the  extrinsic  testi- 
mony of  those  who  are  conversant  with  the  peculiar  use  of  those  terms. 
The  witnesses  for  this  purpose  may  be  considered  to  be  the  sworn  interpre- 

(m)  Birch  v.  Depeyster,^  1  Starkie's  C.  210.  [4  Camp.  385,  S.  C]  And  note,  that  in  that  case  the  same 
learned  Judge  admilted  evidence  of  a  conversation  between  the  parties,  to  show  in  what  sense  they  used 
the  term.  He  said,  he  thought  such  evidence  fell  within  the  general  current  of  mercantile  understanding; 
since,  if  the  term  had  been  used  in  different  trades  in  different  ways,  the  conversation  was  evidence  to  show 
in  what  sense  it  was  used  on  that  occusion.  So  evidence  has  been  admitted  for  the  purpose  of  showing  the 
understanding  of  mariners,  in  geographical  matters;  as  to  show  thut  the  Mauritius  is  considered  to  be  an 
East  India  island.     Robertson  v.  Money,'^  R.  &.  M.  75.     See  Uhde  v.  Wallers,  3  Camp.  16. 

(n)  Cutler  v.  Poivell,  6  T.  R.  320. 

(0)  2  B.  &  P.  1G4.  The  question  in  that  case  was  as  to  the  meaning  of  a  warranty  (contained  in  a  policy) 
to  depart  with  convoy;  and  it  was  held  that  it  is  not  complied  with  unless  sailing  instructions  be  obtained 
before  the  ship  leaves  the  place  of  rendezvous,  if  by  due  diligence  they  can  be  obtained.  So  in  the  case  of 
a  bill  of  hiding,  &c.  evidence  was  admilted  to  show  what  was  meant  by  "days."  Cochrane  v.  Retberg,  3 
Esp.C.121. 

(p)  Lethullier's  Case,  Salk.  443.  (q)  Lilly  v.  Ewer,  Dougl.  74. 

(1)  [See  Astor  v.  The  Union  Ins.  Company,  7  Cow.  Rep.  203,  where  parol  evidence  was  received  to  show 
what  was  included  under  the  term  fur,  in  a  policy  of  insurance.] 

'Eng.  Com.  liaw  Reps.  ii.  359.     ^Id.  xxi.  383. 
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ters  of  the  mercantile  language  in  which  the  contract  is  written  (r).  Be- 
yond this,  however,  the p7'inciple  does  not  extend;  merchants  are  not  pro- 
hibited from  annexing  what  weight  and  value  they  please  to  words  and 
tokens  of  their  own  peculiar  coinage,  as  may  best  suit  their  own  purposes, 
but  they  ought  not  to  be  permitted  to  alter  and  corrupt  the  sterling  lan- 
guage of  the  realm.  If  they  use  plain  and  ordinary  terms  and  expressions, 
to  which  a  natural  unequivocal  meaning  belongs,  which  is  intelligible  to 
all,  then,  it  seems,  according  to  the  great  principles  so  frequently  adverted 
to,  that  plain  sense  and  meaning  ought  not  to  be  altered  by  evidence  of  a 
mercantile  understanding  and  usage  to  the  contrary.  It  is  clear,  indeed, 
that  if  a  contrary  practice  were  to  prevail,  and  be  carried  to  its  full  extent, 
the  effect  would  nearly  be  to  annihilate  special  contracts  in  mercantile  af- 
fairs, and  to  compel  all  persons,  under  all  circumstances,  to  conform  with 
the  usages  of  trade;  the  written  contract  would  become  a  dead  letter;  the 
question  would  not  be,  what  is  the  actual  contract,  but  what  is  the  usage;  and 
the  very  same  terms  would  denote  different  contracts  as  often  as  mercantile 
*7S1  fashions  varied.  In  short,  the  Jus  et  norma  ^loquendi,  in  a  legal  sense, 
would  become  wholly  dependent  on  the  usages  of  trade  {s). 

Where  a  policy  of  insurance  (in  the  common  form)  expressed  "that  the 
insurance  on  the  said  ship  shall  continue  until  she  is  moored  twenty-four 
hours,  and  on  the  goods  till  safely  landed,"  the  Court  of  King's  Bench  held 
that  evidence  of  an  usage,  that  the  risk  on  the  goods  as  well  as  the  ship 
expired  in  twenty-four  hours  (/),  was  inadmissible. 

Where  the  vendor  of  a  quantity  of  bacon  warranted  it  to  be  of  a  parti- 
cular quality,  it  was  held  that  the  vendee  could  not  give  evidence  of  a 
custom  in  the  trade,  that  the  buyer  was  bound  to  reject  the  contract  if  he 
was  dissatisfied  with  it  at  the  time  of  examining  the  commodity  {u),  and. 
Heath,  J.  who  tried  the  cause,  said  that  it  would  breed  endless  confusion 
in  the  contracts  of  mankind  if  custom  could  avail  in  such  a  case. 

So  where  words  have  a  knoion  legal  meaning  which  belongs  to  them, 

(r)  Within  this  principle  numerous  cases  have  occurred,  of  which  the  following-  may  be  cited  in  addition 
to  those  already  referred  to.  Parol  evidence  is  admissible  to  show  the  meaning  of  the  word  level  in  a  lease 
of  coal  mines  {Clayton  v.  Gregson,^  5  Ad.  &,  Ell.  302;  4  N.  &  M.  602);  of  "mess  pork  of  S.  &  Co.;"  Powell 
V.  Horton^  2  Bing.  N.  C.  668.  To  reconcile  apparent  variances  in  bought  and  sold  notes  by  the  testimony 
of  brokers;  Bold  v.  Rayner,  1  M.  »&  W.  343.  Where  the  captain  of  a  ship  had  agreed  to  convey  a  boat  for 
the  plaintiff  of  stated  dimensions,  evidence  was  admitted  of  the  practice  to  remove  the  decks  of  such  boats 
when  put  on  board.  Haynes  v.  HaUiday,^  7  Bing.  587.  And  see  Hood  v.  Reeves,"'  3  C.  &  P.  532.  In 
C'haurand  v.  Angerstein,  Pcake's  C.  43,  where  it  had  been  represented  to  an  insurer  that  the  ship  would 
sail  from  St.  Domingo  in  October,  lie  was  permitted  to  show  in  iiis  defence,  that  this  was  understood  among 
merchants  to  mean  between  the  25th  and  the  end  of  October.  Tlie  admission  of  such  evidence  seems, 
however,  to  have  been  carried  further  than  eillier  principle  or  convenience  warrants.     See  below. 

(s)  See  Anderson  v.  Pitcher,  2  B.  &  P.  168,  Parkinson  v.  Collier,  Parke  on  Ins.  314,  infra.  Parol  evi- 
dence is  inadmissible  to  explain  the  meaning  of  the  words  "  more  or  less"  in  a  mercantile  contract.  Cross 
V.  i:o-Zin,5  2B.  &  Ad.  106. 

(0  Parkinson  v.  Collier,  Parke  on  Ins.  314.  Yeaies  v.  Pym,^  2  Marsh.  Rep.  141.  1  Holt's  C.  95.  The 
practice  of  construing  mercantile  instruments  according  to  the  custom  of  trade,  was  carried  to  a  great  length 
in  the  case  of  Donaldson  v.  Foster  (Sittings  after  Mich.  Term,  29  Geo.  3,  Abbott's  Law  of  Shipp.  213). 
There,  by  the  terms  of  the  charter-party,  it  was  stipul.ited  that  the  merchant  should  have  the  exclusive  use 
of  the  ship  outwards,  and  the  exclusive  privilege  of  the  cabin,  the  master  not  being  allowed  to  take  any 
passengers.  The  defendants  insisted,  that  under  a  charter-party  so  worded,  it  was  the  constant  usage  of 
trade  to  allow  the  master  to  take  out  a  few  articles  for  a  private  trade.  Lord  Kenyon  admitted  evidence  to  be 
given  to  prove  this  usage,  observing,  that  although  prima  facie  the  deed  excluded  this  privilege,  yet  he  thought 
the  deed  might  be  explained  by  uniform  and  constant  usage,  the  usage  being  a  tacit  exception  out  of  the 
deed.  Notwithstanding  this  high  authority,  sanctioned  as  it  has,  in  a  measure,  been  by  its  adoption  and 
insertion  in  the  very  learned  work  from  which  it  is  cited,  some  doubt  may  perhaps  still  be  entertained  whe- 
ther  the  receiving  such  evidence  be  strictly  warranted  in  principle.  See  Sir  D.  Evans's  remarks  in  his 
edition  of  Pothier,  vol.  2,  p.  215. 

(u)  Yeates  v.  Pim,^  Holt's  C.  95. 

«Eng.  Com.  Law  Reps.  xxxi.  342.    ^Id.  xxix.  452.    Hd.  xx.  248.     "Id.  xiv.  432.    s/cZ.  sxii.  36.    ^Id.  iii.  39. 
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evidence  is  not  admissible  to  show  that  the  parties  intended  to  use  them  in 
a  different  sense  according  lo  the  custom  of  the  country  (x)  (1). 

In  many  instances  extrinsic  evidence  of  custom  and  usage  is  admissible  To  annex 
for  the  purpose  of  annexing  incidents  to  the  terms  of  a  written  instrument,  customary 
concerning  which  the  instrument  is  silent  (y).     The  principle  upon  which '"^'^^'^*^' 
such  evidence  is  admissible,  seems  to  be  a  reasonable  presumption  that  the 
parties  did  not  express  the  whole  of  their  intention,  but  meant  to  be  guided 
by  custom  as  to  such  particulars  as  are  generally  known  to  be  annexed  by 
custom  and  usage  to  similar  dealings.     It  is  evident  that  in  commercial 
affairs,  and  all  the  other  usual  and  common  transactions  of  life,  it  would  be 
attended  with  great  inconvenience  that  the  well-known  ordinary  practice 
*and  usage  on  the  subject  should  not  be  tacitly  annexed,  by  virtue  of  such     *783 
a  presumption,  to*  the  terms  of  a  contract,  and  that  the  parties  should 
either  be  deprived  of  the  certainty  and  advantage  to  be  derived  from  the 
known  course  of  dealing,  or  be  placed  under  the  necessity  of  laboriously 
specifying  in  their  contracts  by  what  particular  usages  they  meant  to  be 
bound. 

It  is  unnecessary  to  allude  to  the  numerous  instances  in  which,  upon  the 
same  principle,  the  law  itself  aniiexes  its  own  terms  to  a  contract.  If  a 
contract  for  the  sale  of  goods  be  silent  as  to  the  time  of  delivery,  the  law 
annexes  the  term  that  they  shall  be  delivered  within  a  reasonable  time. 
A  bill  of  exchange  is  payable  at  a  certain  day;  but  the  law  allows  three 
additional  days  of  grace,  concerning  which  the  instrument  is  silent.  The 
instance  of  a  bill  of  exchange  is  also  a  strong  one  to  show  how  far  custom 
operates  to  annex  terms  not  expressed  in  the  instrument  (2). 

It  would  be  superfluous  to  specify  how  many  terms  and  conditions, 
which  are  not  expressed  on  the  face  of  a  bill  of  exchange,  are  annexed 
to  it  by  the  custom  of  merchants,  as  necessary  and  inseparable  instruments. 
The  operation  of  this  presumption  is  not  confined  to  mercantile  instru- 
ments. 

It  has  been  held  that  a  tenant  might  avail  him.self  of  a  local  custom  to 
take  a  way-going  crop  after  the  expiration  of  his  term  under  a  lease;  for 
the  custom  did  not  alter  or  contradict  the  terms  of  the  lease,  but  merely 
superadded  a  right  consequential  to  the  taking  (-). 

(x)  Supra,  301:  and  see  Doe  v.  Benson,^  4  B.  &  A.  58G. 

(y)  To  what  extent  the  silence  of  a  mercantile  contract  on  a  particular  point  may  be  supplied  by  evidence 
of  the  general  course  and  usage  of  trade,  is  a  question  which  it  would  be  difficult  to  answer  with  exaetnesa 
and  precision.  Per  Tindal,  C.  J.  in  Whittaker  v.  Mason,^  2  Bing.  N.  C.  369.  Where  the  stipulations  in  a  lease 
as  to  the  mode  of  cultivation  applied  only  to  the  holding  during  the  tenancy,  but  were  wholly  silent  as  to  t^e 
terms  of  quitting;  held  that  an  affirmative  covenant,  that  the  wheat  lands  should  be  summer  fallowed,  and  an 
affirmative  custom  for  the  off-going  tenant  to  have  one  proportion  of  the  wheat  for  a  way-going  crop,  if 
sown  after  a  summer  fallow,  and  another  proportion  if  sown  after  turnips,  were  not  so  inconsistent  as  that  the 
tenant  might  not  be  entitled  to  his  share  of  wheat  growing  at  the  determination  of  the  tenancy  after  a  crop 
of  turnips,  the  landlord  having  a  right  of  action  if  the  covenant  had  not  been  observed.  Holding  v.  Piggot,^ 
7  Bing.  465.  If  any  condition  in  the  lease  is  necessarily  repugnant  to  or  inconsistent  with  a  custom,  the 
latter  is  excluded. 

(z)  Wigglesworth  v.  Dallison,  Dougl.  201.     [Stultz  v.  Dickey,  5  Binn.  285.] 

(1)  [See  Frith  v.  Barker,  2  Johns.  327.  Sleight  v.  Rhinelander,  1  Johns.  192.  Thompson  v.  Ashton,  14 
Johns.  316.  Stoever  W.Whitman,  QB'mney,  Ail.  Henry  v.  Risk  Sf  al.l  Dallas,  265.  Homer  v.  Dorr,  10  Mass. 
Rep.  26;  and  tit.  Custom,  Vol.  II.] 

(2)  [In  Massachusetts,  the  usage  of  banks,  at  which  the  parties  to  a  note  have  been  accustomed  to  transact 
business,  are  recognized  by  the  courts,  not  as  rules  of  decision,  but  as  evidence  of  the  assent  of  the  parties  to 
such  usages,  which  may  vary  the  terms  annexed  to  their  contracts  by  general  mercantile  custom.  Blanchard 
V.  Hilliard,  11  Mass.  Rep.  85.  Jones  v.  Fales,  4  ib.  245.  Lincoln  and  Kennebeck  Bank  v.  Page,  9  ib.  155. 
Pierce  v.  Butler,  14  ib.  303.  Whitwell  ^  al.  v  Johnson,  17  ib.  499.]  {City  Bank  v.  Cutter,  3  Pick.  Rep.  414. 
Bank  of  Washington  v.  Triplett,  I  Peters's  Sup.  Ct.  Rep.  25.  Renner  v.  The  Bank  of  Columbia,  9  Wheat.  581].] 

lEng.  Com.  Law  Reps.  vi.  527.    ^Id.  xxix.  357.    3/<7.  xx.  301. 
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Upon  the  same  principle,  evidence  was  admitted  to  show  that  a  heriot 
was  due  on  the  death  of  the  tenant  for  hfe,  although  that  duty  was  not 
expressed  in  the  lease  [a). 

So  it  has  been  held  that  a  custom  for  an  away-going  tenant  to  provide 
work  and  labour,  tillage  and  sowing,  and  all  materials  for  the  same,  in  his 
away-going  year,  the  landlord  making  him  a  reasonable  compensation,  is 
not  excluded  by  an  express  written  agreement  between  the  landlord  and 
tenant,  which  is  consistent  with  such  a  custom  (6). 

The  presumption  necessarily  ceases  where  it  can  be  collected,  from  the 
terms  of  the  instrument,  that  it  was  contrary  to  the  intention  of  the  con- 
tracting parties,  in  the  particular  instance,  to  be  guided  by  the  custom:  as 
where  the  parties  have  actually  expressed  an  intention  different  from  the 
custom,  for  then,  according  to  tlie  general  rule  of  law,  expressum  facit 
cessare  taciturn;  or  even  where  a  contrary  intention  may  be  inferred  from 
the  terms  of  the  contract.  Tiuis,  where  the  lease  specified  certain  pay- 
ments to  be  made  by  the  in-coming  to  the  out-going  tenant  at  the  time  of 
quitiing,  but  specified  no  payment  for  foldage,  it  was  held  that  this  agree- 
ment excluded  the  operation  of  a  custom  for  the  in-coming  tenant  to  pay  to 
the  out-going  tenant  an  allowance  for  foldage  (c).  But  a  stipulation  as  to 
quitting  does  not  exclude  so  much  of  a  custom  as  is  not  inconsistent  with 
such  stipulation  {d).  Parol  evidence  was  admittted  to  show,  that  by  the 
*783  custom  *of  the  county  the  word  "thousand,"  applied  in  a  lease  to  rabbits, 
meant  1,200  (e). 
To  rebut  a  It  is  a  general  rule,  that  oral  and  extrinsic  evidence  is  admissible  to  rebut 
presump-  ^  presumption  of  law  or  equity.  Here,  the  evidence  is  not  offered  as  a  sub- 
stitute for  written  evidence,  but  to  remove  an  impediment  which  would 
otherwise  have  obstructed  or  altered  its  operation  (/)  (1).  Thus,  it  has 
been  held  that  parol  evidence  is  admissible  to  show  that  a  legacy  was  not 
intended  in  satisfaction  of  a  debt  {g),  or  that  the  testator,  although  he  gave 
the  executor  a  legacy,  intended  that  he  should  have  the  surplus  (A),  or  to 

(a)  Per  cur.  White  v.Sayer,Qi\. 

(h)  Senior  v.  Armilagc,^  Holt's  C.  197.  See  Daily  v.  Hirst,^  1  B.  &  B.  224.  An  usag-e  for  a  landlord  lo 
compensate  the  ofF-g'oing'  tenant  for  tilling',  fallowing  and  manuring  arable  and  meadow  land,  according  to 
good  husbandry,  and  often  from  which  the  tenant  can  receive  no  benefit,  is  reasonable,  and  is  to  be  considered 
not  as  a  custom  but  an  usage,  and  need  not  be  from  lime  immemorial.  See  Roxburg,  Duke  of,  v.  Robertson, 
2Bligh.  156. 

(c)  Webb  V.  Plummer,  2  B.  &  A.  746.  Roberts  v.  Barker,  1  C.  &  M.  808.  So  evidence  of  an  usage  at 
the  Navy-office  to  pay  bills  indorsed  by  an  attorney  in  his  own  name,  and  negotiated  by  him  under  a  power, 
cannot  be  received  for  the  purpose  of  enlarging  the  terms  of  the  power.     Hogg  v.  Snaith,  1  Taunt.  347. 

(d)  Where  a  lease  provided  for  the  tenant's  spreading  more  manure  on  the  premises  than  the  custom 
required,  leaving  the  rest  to  be  paid  for  by  the  landlord  at  the  end  of  the  term,  and  the  custom  was  for  the 
tenant  to  be  paid  last  year's  ploughing  and  sowing,  and  to  leave  the  maimre  if  the  landlord  would  buy  it,  it 
was  held  that  the  tenant  was  still  entitled  to  be  paid  for  the  last  year's  sowing  and  ploughing,  according  to 
the  custom.     Hijtton  v.  Warren,  1  M.  &  W.  486.     Holding  v.  Pigolt,^  7  Bing.  475. 

(e)  Smith  v.  Wilson  *  3  B.  &  Ad.  728.  (/)  2  Atk.  69,  99;  Amb.  12G;  2  Vern.  252. 

{g)  Cuthbert  v.  Peacock,  2  Vern.  593.  But  see  Fowler  v.  Fowler,  3  P.  Wms.  353;  where  an  allowance  of 
pin-tii(iney,  being  in  arrcar  to  the  wife  for  two  years,  Talbot,  C.  would  not  admit  evidence  to  show  the  inten- 
tion of  tiie  testator  that  she  should  have  a  legacy  of  500Z.  in  addition  to  the  arrears, 

(A)  2  Vern.  252,  648,  673.  Wingfield  v.  Atkinson,  2  Ves.  673;  2  P.  VV.  158;  9  Mod.  9;  ]  Str.  568.  So 
where  the  wife  was  executrix,  and  real  and  personal  property  were  left  to  her  by  her  husband.  Lake  v.  Lake, 
1  VVils.  313;  Amb.  126,  per  Buller,  J.;  Dougl.  40;  2  Atk.  69.  Evidence  is  admissible  to  show  that  oncprima 
facie  a  trustee  takes  for  his  ovim  benefit.  Langjield  d.  Banton  v.  Hodges,  Lofft,  230.  Doe  v.  Langton,^  2 
B.  &  Ad.  680.  The  gift  of  a  legacy  in  reversion  to  an  executor,  does  not  necessarily  exclude,  but  only 
raises  a  presumption  against  his  taking  the  residue  beneficially,  and  if  there  is  no  express  declaration  that 

(1)  [S.  P.  Mann  v.  Mann,  14  Johns.  1;  1  Johns.  Ch.  R.  333.  Sleere  v.  Steere,  5  Johns.  Ch.  R.  1.  Daven. 
port  v.  Mason,  15  Mass.  R.  85.  Eustace  v.  Gaskins,  1  Wash.  190.  Payne''s  Ex'r  v.  Dudley,  ibid.  198. 
Bigger's  Adm^r  v.  Alderson,  1  Hen.  &  Mun.54.     Nelson  v.  Carrington,  4  Munf.  332.] 
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rebut  the  equity  of  an  heir  at  law  (?').  So  where  the  conusor  of  a  fine  dies 
before  the  uses  are  declared,  the  presumption  that  the  fine  was  levied  to 
the  use  of  the  conusor  may  be  rebutted  by  evidence  (k). 

If  a  tenant  for  life  pays  off  a  charge  on  the  estate  primd  facie,  he  is 
entitled  to  that  cliarge  for  his  own  benefit,  with  the  qualification  of  having 
no  interest  during  his  life.  If  a  tenant  in  tail  or  in  fee-simple  pays  off  a 
charge,  that  payment  '\s  primd  facie  presumed  to  be  made  in  favour  of  the 
estate;  but  the  presumption  may  be  rebutted  by  evidence,  as  by  calling  for 
an  assignment,  or  by  a  declaration  (/). 

So  oral  evidence  has  been  admitted  by  courts  of  equity  to  show  that  a 
portion  advanced  to  a  child  subsequent  to  the  making  of  a  will,  and  of  the 
same  amount  with  the  legacy,  was  not  intended  as  an  ademption  of  a  lega- 
cy (?7z);  *and  for  this  purpose,  and  to  show  the  real  intention,  even  oral     *784 
declarations  are  admissible  (??). 

In  the  case  even  of  a  devise  of  lands,  it  has  been  held  that  the  legal 
implication,  as  to  the  revocation  of  the  will,  founded  upon  the  subsequent 
marriage  of  the  testator,  and  birth  of  a  child,  may  be  rebutted  by  parol 
evidence  (o).  Lord  Mansfield  observed, "  I  am  clear  that  this  presumption, 
like  all  others,  may  be  rebutted  by  every  sort  of  evidence.  There  is  a  tech- 
nical phrase  for  it  in  the  case  of  executors  (^j):  it  is  called  rebutting  an 

lie  is  to  be  a  trustee,  but  only  circumstances  raising  a  presumption,  parol  evidence  is  sufficient  to  rebut  it. 
Oldman  v.  Slater,  3  Sim.  84.  Where  ii  specific  bequest  was  given  in  tlie  will  to  the  executor  for  his  care 
and  trouble,  held  that  it  excluded  him  from  taking  the  residue  beneficiully,  and  tliat  parol  evidence  of  the 
testator's  declarations  after  tlie  making  of  the  will  were  inadmissible.  Whilaker  v.  Talham,^  7  Bing.  628. 
And  see  Foster  v.Munt,  1  Vern.  473;  and  Gibbs  v.  Romney,  2  V.  «&.  B.  294. 

(i)  Mallabar  v.  Mallabar,  Cas.  Tom.  Talb.  79;  1  Powell,  L.  D.  c.  xii.;  2  Powell,  L.  D.  40. 

(k)  Roe  V.  Popham,  Doug;!.  24.     Lord  Altham  v.  Lord  Anglesea,  Gilb.  Eq.  R.  16. 

(Z)  Per  Lord  Eldon,  in  The  Earl  of  Buckinghamshire  v.  Hoburt,  3  Swanst.  186.  Where  a  tenant  for  life 
of  a  settled  estate  purchased  incumbrances  and  had  them  assigned  to  a  trustee,  and  purciiased  the  remuinder 
and  had  it  conveyed  subject  to  existing  charges,  and  devised  the  estate  subject  to  the  charges  so  purchased, 
it  was  held  that  parol  evidence  was  admissible  to  show  that  the  charges  were  merged.  Astley  v.  Mills,  1 
Sim.  298. 

(m)  Debeze  v.  Man,  2  Bro.  C.  C.  165.  Coote  v.  Boyd,  2  Bro.  C.  C.  521.  Or,  as  it  seems,  to  show  that 
such  advancement  was  intended  as  an  ademption  (Rosewellv.  Bennelt,3  Atk.77).  But  note,  that  the  inten- 
tion of  the  legacy  was  specified  in  the  will;  and  the  case  was  not  decided  on  that  ground.  See  also  Hooley 
V.  Hatton.  1  Ves.  jun.  390.  Where  portions  are  provided  by  any  means  whatever,  and  tiie  i)arent  gives  a 
provision  by  will  lor  a  portion,  it  is  a  satisfjction  prima  facie,  and  unless  there  be  circumstances  to  show 
that  it  was  not  so  intended.  Per  Lord  Alvaniey,  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  jun.  516.  Per  Lord  Eldon, 
in  Pole  V.  Lord  Somcrs,  6  Ves.  325.     The  question  tiiere  was  as  to  satisfaction. 

(n)  Ellison  v.  Cookson,  I  Ves.  jun.  100.  Clinton  v.  Hooper,  1  Ves.  jun.  173.  But  those  made  at  the  time 
of  the  will  arc  the  most  important.     Trimmer  v.  Bayne,  7  Ves.  508. 

(o)  Brady  v.  Cubitt,  Dougl.  30.  See  the  observations  on  this  case  in  Goodtitle  v.  Olway,  2  H.  B.  516. 
For  the  cases  in  which  an  alteration  in  circumstances  amounts  to  an  implied  revocation  of  a  will,  see  Bac. 
Ab.  tit.  Wills  and  Testaments,  363,  6th  edit.  Brown  v.  Thomson,  1  P.  Wms.  304.  Lugg  v.  Lugg,  1  Ld. 
Raym.  441.  Shepherd  v.  Shepherd,  Dougl.  38,  n.— Sir  D.  Evans  observes  that  "the  allowing  a  written 
instrument  to  derive  a  construction  different  from  that  which  it  would  naturally  import,  in  consequence,  not 
of  any  relative  character  of  the  subject-matter,  but  of  verbal  declarations,  cannot,  on  principle,  be  reconciled 
with  the  general  tenor  of  our  jurisprudence."  It  is  impossible  not  to  regret,  in  common  with  that  learned 
writer,  that  in  any  branch  of  cases,  particularly  one  so  important  as  the  present,  the  uncertainty  and  vague- 
ness of  oral  testimony  of  the  very  weakest  and  loosest  description  should  be  in  effect  substituted  for  the  cer- 
tainty of  a  written  document.  The  practice  involves  an  inconsistenry.  If  the  extrinsic  circumstances  be 
so  powerful  as  to  create  a  stronger  presumption  as  to  the  intention  of  the  party,  than  that  which  arises  from 
his  own  written  exposition  of  that  intention  (which  still  remains  uncancelled),  how  can  that  presumption  be 
considered  to  be  so  weak  as  to  be  met  and  defeated  by  mere  oral  declarations?  It  seems  to  be  inconsistent 
to  consider  such  evidence  to  be  more  forcible  than  the  written  instrument,  and  yet  weaker  than  oral  evi- 
dence;  and  it  is  in  effect  to  give  to  oral  evidence  a  greater  authority  than  the  written  evidence,  to  subject 
solemn  and  authentic  written  instruments  to  all  the  laxity  and  uncertainty  of  parol  evidence,  and  to  render 
titles  to  property  contrary  to  the  policy  of  the  law,  hazardous  and  precarious.  And  now  see  the  st.  7  W.  4, 
&  1  Vic.  c.  26,  and  tit.  Wills. 

(/))  An  e.xccutor  is  not  excluded  from  proof  of  the  testator's  intention  that  he  should  take  the  surplus,  by 
the  circumstance  of  his  taking  a  reversionary  contingent  interest,  Lynn  v.  Beaver,  1  Turn.  63.  Such  evi- 
dence, however,  is  admissible  only  for  the  purpose  of  supporting  the  apparent  effect  of  an  instrument;  it  is 
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equity."  And  Mr.  J.  Duller  said,  that  implied  revocations  must  depend  on 
the  circumstances  at  the  time  of  the  testator's  death. 

But  although  such  evidence  be  admissible  to  rebut  a  presumption  arising 
from  the  operation  of  matter  in  pais  as  to  the  intention  of  the  party  to 
revoke,  it  is  otherwise  where  the  revocation  is  by  act  of  law,  where  the 
law  pronounces  upon  a  presumption  jwHs  et  dejure{q),  that  is,  where  the 
presumption  of  law  is  so  violent,  that  it  does  not  admit  circumstances  to  be 
set  up  to  repel  it  (r).  Thus,  where  a  testator  devised  his  lands  to  B.,  and 
afterwards,  upon  his  marriage,  conveyed  them  by  lease  and  re-lease  to 
trustees,  to  other  uses,  with  the  usual  limitations  in  marriage  settlements, 
the  Court,  on  a  trial  at  bar,  refused  to  hear  parol  evidence  to  show  that  the 
devisor  meant  that  his  will  should  remain  in  force  [s)  (1). 

Again,  parol  evidence  as  to  the  state  and  circumstances  of  a  testator  are 
deemed  to  be  admissible  in  order  to  give  effect  to  a  will,  by  explaining  that 
which  otherwise  would  have  no  operation.  The  legitimate  limit  to  evidence 
of  this  description  seems  to  be,  that  it  is  admissible  to  show  what  the  ivords 
^themselves,  as  applied  to  their  subject-matter,  express;  but  not  to  show 
independently  of  the  expressions  ihamsQUeSjivhat  the  testator  intended 
to  express. 

For  the  purpose  of  determining  the  meaning  of  a  testator's  words, 
extrinsic  evidence  seems  to  be  generally  admissible  [t).  And  it  seems  to 
be  immaterial  whether  the  necessity  for  resorting  to  extrinsic  evidence  be 
apparent  on  the  face  of  the  will,  or  is  first  raised  by  extrinsic  circum- 
stances («). 

It  is,  however,  to  be  carefully  remarked,  that  if,  from  evidence  of  the 
testator's  circumstances,  it  appear  that  his  words,  strictly  interpreted,  are 
sensible  and  applicable,  and  tiiere  be  nothing  on  the  face  of  the  will  from 
which  an  intention  to  use  the  words  in  a  different  sense  is  apparent,  the 
strict  interpretation  of  the  words  must  be  adhered  to,  although  they  be 
capable  of  some  secondary  construction,  and  though  the  most  conclusive 
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evidence  could  be  given  to  show  that  the  testator  used  them  in  such  second 
ary  sense  {x). 

III.  Having  thus  seen  how  far  parol  evidence  is  admissible  to  contradict, 
vary,  or  wholly  subvert,  a  written  instrument,  as  also,  on  the  other  hand,  to 
establish,  explain,  and  support  written  evidence,  it  remains,  in  the  third 


inadmissible  to  show  that  a  legacy  in  a  second  will  was  intended  as  an  ademption  of  a  legacy  given  by  the 
former  will.     Hurst  v.  Beach,  5  Madd.  360. 

(q)  Sec  tit.  Presumption;  and  Heinecc.  El.  J.  C,  part  4,  s.  124. 

(r)  See  2  H.  B.  522.  (s)  Goodlitle  v.  Otway,  2  H.  B.  51 6. 

\t)  Per  Ld.  Hardwicke,  in  Goodinge  v.  Goodinge,  1  Ves.  231.  Per  Ld.  Thurlow,  in  Jeacock  v.  Falknet,  I 
Bro.  C.  C.  295;  and  Fonnereau  v.  Poyrdz,  1  Bro.  C.  C.  471.  Per  Ld.  Loughborough,  in  Gaskell  v.  Winter,  3 
Ves.  540.  Ld.  Manners,  in  Crane  v.  Odell,  1  Ball.  &  B.  480.  Sir  T.  Plumer,  in  Beachcroft  v.  Beachcroft, 
1  Madd.  430;  and  Colpoys  v.  Colpoys,  1  Jae.  451.  Per  Ld.  Eldon,  in  Oakden  v.  Clifden,  Lin.  Inn  Hall,  1806. 
See  also  Lane  v.  Lord  Stanhope,  6  T.  R.  345.  Doe  d.  Le  Chevalier  v.  Huthwaite,^  3  B.  &  A.  632.  Gibson  v. 
Gell,^  2  B.  &  C.  680.  Pocock  v.  Bishop  of  Lincoln?  3  B.  &  B.  27.  Alford  v.  Green,  5  Madd.  95.  Good- 
right  V.  Downshire,  2  B.  &.  P.  608;  1  N.  R.  344.  Wilder's  Case,  6  Rep.  16.  See  Powell  on  Dev.  by  Jarman, 
vol.  i.  p.  488. 

(?/)  Sec  the  judgment  given  by  Bayley,  J.  in  Smith  v.  Doe  d.  Jersey,'^  2  B.  &  B.  553.  Fonnereau  v. 
Poyntz,  1  Bro.  C.  C.  471.  Abbott  v.  Massie,  3  Ves.  148.  Price  v.  Page,  4  Ves.  680.  Colpoys  v.  Colpoys^ 
1  Juc.  451. 

(x)  Doe  d.  Oxendenv.  Chichester,  3  Taunt.  147;  4  Dow.  P.  C.  65;  supra,  771. 

(1)  [It  has  been  decided  in  Massachusetts,  that  where  a  husband  conveyed  his  life  estate  in  his  wife's 
land  to  her  father,  who  afterwards,  being  insolvent,  rcconveyed  it  to  the  wife,  to  prevent  its  being  taken  by 
his  creditors,  one  of  whom,  nevertheless,  extended  an  execution  on  the  land,  parol  evidence  was  inadmissible 
to  prove  that  the  conveyance  to  the  wife's  father  was  in  trust  to  her  use;  so  that  the  reconveyance  was  to  be 
taken  to  be  fraudulent  against  creditors.     Smith  v.  Lane,  3  Pick.  205.] 
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place,  to  consider  in  what  cases  parol  extrinsic  evidence  is  adoiissible  to 
prove  a  fact  by  virtue  of  its  own  weight  and  authority,  notwithstanding  the 
casual  existence  or  use  of  collateral  written  evidence  to  prove  or  disprove 
the  same  fact.  What  has  been  already  said  supplies,  indeed,  a  sufficient 
test;  for  it  seems  that,  in  general,  the  mere  circumstance  that  a  written  in- 
strument exists  which  7nay  be  made  evidence  of  a  particular  transaction, 
does  not  exclude  oral  testimony  either  to  prove  or  disprove  the  fact,  unless 
that  written  instrument  be  by  law  constituted  the  authentic  and  sole 
medium  of  proving  that  fact  [y).  The  importance  of  the  subject,  however, 
renders  it  desirable  further  to  consider,  1st,  In  what  instances  written  instru- 
ments are  of  an  exclusive  nature;  2dly,  With  respect  to  whdii  jjarties  and 
to  whdit  facts. 

In  the  first  place,  written  evidence  has  an  exclusive  operation  in  many  Written  in- 
instances,  by  virtue  of  peremptory  legislative  enactments  [z).     So  it  has  in  strument, 
all  cases  of  written  contracts  \a).  when  con. 

*So  also,  in  all  cases  where  the  acts  of  a  court  of  justice  are  the  subject  of  jts  nature. 
evidence.  Courts  of  record  speak  by  means  of  their  records  only;  and  even  *786 
where  the  transactions  of  courts,  which  are  not,  technically  speaking,  of 
record,  are  to  be  proved,  if  such  ccurts  preserve  written  memorials  of  their 
proceedings,  those  memorials  are  the  only  authentic  means  of  proof  which 
the  law  recognizes  [b).  And  it  seems  that,  in  general,  where  the  law  autho- 
rizes any  person  to  make  an  inquiry  of  a  judicial  nature,  and  to  register  the 
proceedings,  the  written  instrument  (c)  so  constructed  is  the  only  legitimate 
medium  to  prove  the  result  (1). 

Thus,  as  has  been  seen,  parol  evidence  cannot  be  received  of  the  declara- 
tion of  a  prisoner  taken  before  a  magistrate  under  the  statutes  of  Philip  & 
Mary,  where  the  examination  has,  as  required  by  those  statutes,  been  taken 
in  writing  {d). 

So  the  official  return  of  the  sheriff  to  a  writ  of  execution  is  usually  con- 
clusive as  between  the  litigating  parties,  although  not  as  between  them  and 
himself  (e)  (A). 

But  in  general,  public  and  authorized  documents,  whether  appointed  by- 
express  authority  of  law,  or  recognized  by  the  law  as  instrun)entsof  autho- 

(y)  See  Grey  v.  Smithies,  Burr.  2273,  and  infra.  [Commissioners  v.  Allen,  2  Rep.  Con.  Ct.  88.]  Still  less 
does  the  existence  of  a  deed  or  other  written  instrument  exclude  parol  evidence  as  to  a  collateral  transaction. 
Fletcher  v.  Gillespie,  3  Bing.  635.  So  in  the  case  of*  a  parol  agreement  to  do  repairs,  in  consideration  that 
the  plaintiff  would  become  the  tenant  to  the  defendant.  Seago  v.  Deane,4  B'mg.  459.  So  where  the  parties 
to  an  indenture  of  charter-party  afterwards  agreed  by  parol  for  the  use  of  the  ship,  ad  interim.  White 
V.  Parkins,  12  East,  578.  An  admission  of  a  fact  is  evidence  of  the  fact  against  the  party  who  makes  it, 
although  a  written  instrument  be  essential  to  the  fact.  Slattery  v.  Pooley,6  M.  &  W.  664.  Doe  v.  Ross, 
6  M.  &-  W.  102. 

(2)  Svpra,  tit.  Frauds,  Statute  of. 

(a)  "Sw^crt,  tit.  Assumpsit. 

(b)  Vide  Vol.  I.  tit.  Judgment.  iSw/jm.  Insolvent,  562.  [Thompson  v.  Bullock,  1  Bay,  364.]  In  Bled- 
styn  V.  Sedgioick,  Anst.  304,  the  Court  refused  to  hear  parol  evidence  of  the  condemnation  of  a  ship  in  Caro- 
lina, a  copy  of  the  condemnation  which  had  been  given  to  the  captain  having  been  lost  at  sea.  [See  Arnold 
V.  Srnith,  5  Day,  150.] 

(c)  Or,  in  some  instances,  an  examined  copy  of  it.     Supra,  vol.  I.  tit.  Judgment. 

(d)  Supra,  38.  [The  Stale  v.  Grove,  Martin's  R.  43.]  But  parol  evidence  may  be  given  of  the  same  de- 
clarations made  by  the  prisoner  at  other  times;  supra,  38;  infra,  787.  [See  Lewis  v.  Blair,  1  N.  Hamp. 
Rep.  68.] 

(e)  Gvjford  v.  Woodgate,  16  East,  296,  vol.  i.     [State  v.  Wells,  1  Coxe's  R.  424.] 

(1)  {Therefore  on  trying  the  issue  of  nuZ  tiel  record,  the  defendant  is  not  at  liberty  to  give  parol  evidence 
to  show,  that  a  recognizance  purporting  to  be  taken  before  the  Prothonotary,  was  in  fact  taken  before  another 
person.     Patton  v.  Miller,  13  Serg.  &  Rawle,  254.} 

(A)  (Where  a.  fieri  facias  had  lain  in  the  sheriff's  hands  six  years,  and  was  then  returned  by  him  nulla 
bona,  it  was  held  that  evidence  was  admissible  to  contradict  the  return,  and  show  that  the  sheriff  had  sold 
property  under  it,  and  paid  the  proceeds  to  the  plaintiff.     Williams  v.  Carr,  1  Rawle,  420.) 
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rity,  if  they  be  but  collateral  memorials  of  the  fact,  possess  no  excUisive 
auihoritj'-  as  instruments  of  evidence.  Thus,  although  the  entry  of  a  mar- 
riage ill  the  parish  register,  made  according  to  the  Marriage  Act.  be  evi- 
dence of  the  marriage,  it  does  not  exclude  the  parol  evidence  of  any  witness 
who  can  prove  the  fact  of  marriage.  So,  although  public  printed  procla- 
mations of  government  gazettes,  public  books,  official  returns,  and  other  (/) 
documents  of  authority,  are  admissible  in  evidence  to  prove  particular  facts, 
they  do  not  exclude  parol  evidence.  The  principle  applies  in  general,  as  it 
seems,  where  the  document  contains  a  mere  subsequent  memorial  and 
recognition  of  the  fact  (1). 

Receipt.         A  receipt  for  money,  it  has  been  held,  is  not  conclusive  evidence  against 
the  person  who  gives  it,  that  he  has  actuality  received  the  money  (A). 

Thus,  upon  the  failure  of  an  annuity  deed  for  want  of  a  memorial,  upon 
an  action  brought  by  the  plaintiff  against  the  two  grantors,  to  recover  the 
consideration  paid,  one  of  the  defendants,  who  was  a  surety  only,  was  per- 
mitted to  show,  notwithstanding  his  having  signed  a  receipt  for  the  money, 
jointly  with  the  other  defendant,  the  principal,  that  he  had  never  in  fact 
received  the  money  (g). 

Confession.      In  the  case  of  Wilson  v.  Poulter,  which  is  very  briefly  reported  (A),  it  is 

*787     stated  ^merely  that  a  defendant  in  trover  was  charged  with  his  confession 

taken  before  commissioners  of  bankrupt,  and  that  the  Chief  Justice  refused 

to  let  the  defendant  explain  it  by  parol  evidence.     It  is  not  stated  in  what 

(/)  ^ol-  !•  ^'t-  Written  Evidence. 

(V)  Slratton  v.  Reslall  Sf  another,  3  T.  K.  366.  And  see  The  Attorney-general  v.  Randall  Sf  others,  2  Eq. 
C.  Abr.  742,  and  cited  5  T.  R.  369,  and  approved  of  by  Buller,  J.;  where,  aithougii  a  receipt  liad  been  signed 
by  three  trustees,  the  Lord  Chancellor  decreed  that  tlie  one  only  who  iiud  received  the  money  should  be  an- 
swerable for  it.  And  see  Rowntree  v.  Jacob,  2  Taunt.  141;  also,  1  Sid.  44;  1  Lev.  43;  1  Saund.  285;  Lutw. 
1173;  Co.  Litt.  by  Harg.  and  Butler,  373.     Latour  v.  Blancl,^2  Starkie's  C.  382. 

(h)  Sir.  794.  "in  Rowland  v.  Ashhy,^  1  Ry.  &  M.  231,  it  was  held  that  admissions  made  by  a  party  on  his 
examination  before  commissioners  of  bankrupts',  and  which  were  material  though  not  contained  in  the  writ- 
ten examination,  might  be  proved.  So  additional  statements  made  by  a  prisoner  before  a  magistrate,  and  not 
contained  in  the  written  examination,  may  be  proved  by  parol.  Venafra  v.  Johnson,  I  Mo.  &  R.  310.  Supra, 
tit.  Admissions.  What  a  prisoner  says  belbre  he  may  know  the  charge  against  him  is  admissible;  interlinea- 
tions and  erasures  in  a  confession  are  cured  by  the  attestation;  and  it  is  no  objection  that  it  is  said  to  be 
signed,  where  the  party  was  a  marksman;  and  a  voluntary  confession,  taken  before  the  conclusion  of  the 
evidence  against  the  prisoner,  may  be  given  in  evidence  on  the  parol  statement  of  the  clerk,  refreshing  his 
memory  by  the  paper.     R.  v.  Bell,^  5  C.  '&  P.  163;  questioning  R.  v.  Fagg,*  4  C.  &  P.  566. 

(1)  [Parol  evidence  is  admissible  to  prove  the  defendant  to  be  an  innkeeper,  in  an  action  against  him  as 
such,  allliough  his  license  as  such  is  on  record.  Owingsv.  Wyant,  1  Har.  &,  M'Hen.  393.  Or  to  prove  the 
existence  of  a  partnership,  allhougli  there  are  written  articles  of  partnership.  Widdijield  v.  Widdijield,  2 
Binney,  245.  See  also  1  Serg.  &  Rawlc,  464.  On  an  issue  of  infancy,  parol  evidence  is  admissible  to 
prove  the  age  of  the  party,  though  there  be  an  entry  in  the  family  bible.     Buler  v.  Young,  3  Bibb.  520. 

In  Massachusetts,  parol  evidence  of  marriages  is  received,  although  officiating  clergymen  and  magistrates 
are  by  statute  required  to  keep  a  record  of  ail  marriages  solenmized  before  them,  and  to  return  annu- 
ally, to  the  clerk  of  the  town  where  they  reside,  a  certificate  of  the  names  of  all  persons  by  them  joined 
in  marriage.  So  parol  proof  of  the  age  of  persons,  and  the  time  of  their  death,  is  constantly  admitted, 
although  a  statute  requires  that  births  and  deaths  sliall  be  recorded  by  town  clerks;  and  parents,  householders, 
&c.,  are  liable  to  a  penalty  for  neglecting  to  give  notice  of  births  in  their  families. 

Where  the  magistrate,  before  vvlioin  a  clerk  of  a  militia  company  vvas  alleged  to  have  taken  the  oath 
of  office,  made  no  record  of  administering  such  oath,  testimony  of  witnesses  present  when  the  oath  was 
administered  was  admitted  to  prove  the  fact.  iJr/ssd<  v.  Mars/ta/i,  9  Mass.  Rep.  312.  Sec  Colburn  v.Ellis 
Sf  al.,  5  ib.  427.      Welles  4-  al  v.  Balielle  c^  al.  1 1  ib.  477. 

On  an  indictment  fur  uttering,  &e.  a  counterfeit  bank-note,  parol  evidence  is  admissible  to  prove  that  the 
person  whose  name  appears  on  a  note  as  president,  actually  was  president  of  the  bank.  Smith  v.  Smith,  5 
D.iy,  175.  So  parol  evidence  is  admissihle  to  prove  that  tlie  defendant  is  a  judge,  on  the  question  of  dis- 
charging him  on  common  bail.  Gralz  v.  Wilson,  1  Halsted,  419.  Documents,  certified  by  a  foreign 
notary,  tendmg  to  prove  a  transfer  of  an  American  vessel  to  a  foreigner,  may  be  contradicted  by  parol  evi- 
dcnce.     U.  States  v.  The  Jason,  1  Peters,  450.] 

(A)  (See  post  tit,  Receipt.) 
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way  the  defendant  proposed  to  explain  the  docunaent;  and  it  would  not  be 
safe  to  rely  much  on  so  very  loose  a  report. 

In  the  common  case  of  a  confession  taken  before  a  magistrate,  on  a  charge 
of  felony,  the  practice  is  for  the  prosecutor  to  prove  by  evidence  that  the 
written  document  produced  is  a  faithful  account  of  the  prisoner's  state- 
ment; upon  principle,  therefore,  it  scarcely  admits  of  doubt  that  the  pri- 
soner is  at  liberty  to  meet  such  evidence  by  contrary  testimony,  and  to 
show  that  the  written  instrument  is  inaccurate.  The  statutes  which  autho- 
rize the  magistrate  to  take  the  examination  of  prisoners  do  not  give  them 
an  exclusive  force,  and  their  admissibility  and  operation  as  evidence  seem 
to  stand  upon  the  same  footing  with  any  other  admissions  at  common  la\v(^), 
which,  in  such  instances,  are  usually  inconclusive  (k).  And  it  seems  that 
in  general,  where  a'document,  such  as  a  letter,  not  being  matter  of  compact 
and  agreement,  is  given  in  evidence  as  an  admission  by  the  adversary,  the 
latter  may  adduce  evidence  to  show  that  it  originated  in  mistake,  or  to 
explain  it  by  circumstances  (/). 

In  an  action  brought  by  bankers  to  recover  back  money  paid  on  a  cheque 
purporting  to  be  drawn  by  the  defendant,  but  alleged  to  be  a  forgery,  and 
which  was  the  fact  in  issue,  held,  :hat  minutes  of  the  defendant's  examina- 
tion on  a  charge  made  against  a  party  as  having  forged  the  cheque,  were 
receivable,  although  he  afterwards  signed  a  regular  deposition  (ni). 

2dly.  Next,  with  respect  to  the  parties,  and  the  p^Yticnhr  facts  which  it  As  to  what 
recites. — The  instrument  offered  in  evidence,  whether  record,  deed,  or  simple  facts  incon- 
contract,  is  ottered  either  as  between  the  same  parties,  or  where  either  one^  "^'^V"' 
or  both  are  different.     Even  where  both  parties  are  the  same,  it  frequently 
happens  that  the  instrument  will  not  operate  as  an  estoppel  unless  it  be 
specially  jo/e«c?ec^(w);  and  if  it  has  not  been  pleaded,  parol  evidence  of  the 
fact  is  usually  admissible  in  contradiction  of  the  written  instrument. 

In  the  next  place,  even  where  a  record  or  deed  exists,  which  is  conclusive 
upon  {\\e  parties,  it  is  not  always  conclusive  upon  all  points. 

Thus,  evidence  is  admissible  to  prove  that  a  deed  was  executed,  or  a  bill 
of  exchange  made,  at  a  time  different  from  that  of  the  date  (o),  or  that  the 
party  in  whose  natne  a  contract  for  the  sale  of  goods  was  made,  was  but  the 
*agent  of  another  (jo)  (I).     And  even  in  the  case  of  records,  which  are    *7S8 

(i)  Supra,  tit.  Admissions.  (k)  Supra,  tit.  Admissions. 

(Z)  Supra,  tit.  Admissions,  and  see  Holsten  v.  Jumpson,  4  Esp.  C.  189;  I  T.  R.  182. 

{m)   Williams  v.  Woodward,^  4  C.  &  P.  346. 

(n)  Supra,  Vol.  I.  tit.  Estoppel. 

(0)  Tlie  plaintiff  may  declare  on  a  bond  bearing  date  on  one  day,  and  prove  a  delivery  on  another  day 
{Goddard's  Case,  2  Rep.  4,  b),  or  allege  a  deed  to  have  been  delivered  on  a  day  different  from  that  on  which 
it  bears  date.  Hall  v.  Cazenove,  East,  477.  Stone  v.  Bale,  3  Lev.  348.  A  latitat  alleged  to  have  been 
issued  on  a  particular  day  after  term,  may  be  proved  to  have  been  so  issued,  though  tested  of  the  preceding 
term.     1  Vent.  362. 

(p)  Wilson  V.  Hart^  7  Taunt.  295.  So  a  purchaser  of  land,  having  made  the  purchase  in  the  name  of 
another,  may  show  that  he  (the  purchaser)  paid  for  it,  in  order  to  raise  a  resulting  trust.  Vern.  366.  Where 
parol  evidence  was  offered  (to  raise  an  equity)  that  a  pension  granted  by  the  Crown  absolutely  was  in  trust 
for  the  plaintiff,  which  the  defendant,  by  his  answer,  denied,  the  evidence  was  rejected  by  Lord  Thurlow. 
Fordyce  v.  Willis,  3  Bio.  0.  P.  577.  Parol  evidence  is  admissible  to  show  that  land  described  in  a  deed  as 
meadow  was  not  meadow,  for  it  is  not  the  essence  of  the  deed,  but  merely  matter  of  description.  Skipwith 
V.  Green,  Sir.  610.  Or  that  land  described  as  containing  500  acres,  does  not  contain  so  many.  S.  C.  Bac. 
Ab.  Pleas,  I.  11.  Where  a  deed  contains  a  generality  to  be  done,  as  to  perform  all  agreements  set  down  by 
A.,  1  Rol.  872,  1.  5;  to  carry  away  all  the  marl  in  close  B.,  lb.;  to  release  all  his  right  in  C,  lb.;  2  Covyp. 
600;  he  is  not  estopped  from  denying  such  agreements,  &c.     Com.  Dig.  Estoppel,  A.  2. 

(1)  [The  acts  of  agents  do  not  derive  their  validity  from  professing  on  the  face  of  them  to  have  been  done 
in  the  exercise  of  their  agency;  but  the  liability  of  the  principal  depends  on  the  facts,  1st.  That  the  act  was 
done  in  the  exercise,  and  2d.  Within  the  limits  of  the  power  delegated;  and  on  ascertaining  these  fact?,  as 

»Eng.  Cora.  Law  Reps.  xix.  412.    2/(Z.  ii.  1 12. 
VOL.  II.  103 


788  PAROL  EVIDENCE.— III. 

conclusive  as  far  as  regards  substance,  averments  and  proofs  may  be 
received  to  contradict  them  as  to  time  and  place  and  many  other  particu- 
lars {q). 

The  reason  is,  that  in  the  case  of  the  record,  the  points  of  variance  would 
not  have  been  considered  to  be  material  at  the  trial,  and  therefore  the  evi- 
dence does  not  in  effect  contradict  the  record;  and  that  in  the  case  of  deeds 
or  other  agreements  it  was  not  the  intention  of  the  contracting  parties  to 
bind  themselves  precisely  as  to  such  particulars,  such  instruments  being, 
for  the  sake  of  convenience,  frequently  executed  on  days  different  from 
those  on  which  they  bear  date,  and  commercial  agreements  being  as  fre- 
quently made  on  behalf  of  a  principal  in  the  name  of  an  agent  {r). 

The  parties  to  a  written  agreement  are  not,  in  general,  precluded  from 
proving  facts  consistent  wiih  the  agreement,  although  not  expressed  in  the 
agreement.  Where  the  written  agreement  was,  that  Maxwell  should  pur- 
chase of  Sharp  2,000/.  stock,  it  was  held  that  the  plaintiff  Maxwell  might 
give  in  evidence  a  parol  agreement  to  buy  2,000/.  stock  (which  belonged  to 
Sharp  and  Abbott,  but  stood  in  the  name  of  Sharp)  of  Sharp  and  Abbott, 
the  parol  being  consistent  with  the  written  agreement  {s)  (1). 

And  as  between  the  parties  to  a  deed,  or  those  who  claim  in  privity,  evi- 
dence is  admissible  to  show  the  purpose  and  intention  of  executing  the 
instrtiment,  provided  it  be  perfectly  consistent  with  the  legal  operation  of 
the  instrument,  and  not  inconsistent  with  its  express  terms. 

Thus,  in  the  case  of  Milboiirn  v.  Ewart  4'  others  (/),  where  a  man,  in 
contemplation  of  marriage,  executed  a  bond  to  his  intended  wife  (the 
plaintiff),  conditioned  for  the  payment  of  money  by  the  heirs  or  executors 
of  the  obligor  to  the  plaintiff,  at  the  expiration  of  twelve  calendar  months 
from  and  after  the  death  of  the  obligor,  and  to  an  action  on  the  bond  against 
the  heirs  at  law  of  the  deceased  husband,  they  pleaded  the  marriage,  &c., 
and  the  ])laintiff  replied  the  fact  that  the  bond  was  made  in  contemplation 
of  a  marriage  between  the  defendant  and  the  obligor,  and  with  intent  that, 
in  case  the  marriage  should  take  place,  and  the  plaintiff  should  survive  her 
husband,  the  plaintiff  should  have  the  benefit  of  the  bond,  it  was  held  that 
those  facts  might  well  be  averred,  being  perfectly  consistent  with  the 
bond. 
*789  *It  has  already  been  seen  that,  as  between  parties  to  a  deed,  evidence  of 
a  further  consideration  than  that  expressed  in  the  deed  is  admissible  where 
the  evidence  does  not  contradict  the  deed  {u). 

A  party  to  support  a  deed  may  show  a  consideration  by  parol  evidence, 

(7)  See  Starkie's  Crim.  Pleadings,  2d  edit.  325,  and  supra.  Vol.  I.  tit.  Judicial  Instruments.  [Brier  v. 
Woodbury,  1  Pick.  362.     Binlon  v.  Pond,  5  Day,  160.] 

(r)  Infra,  tit.  Partners;  and  tit.  Vendor  and  Vendee. 

(s)  Maxwell  v.  Sharp,  Say.  187.  Where  one  partner  deposited  his  own  deeds  under  a  written  memoran- 
dum "as  a  security  in  the  dealings  which  the  party  had  with  him,"  lield  that  evidence  to  show  that  the 
dealings  alluded  to  were  partnership  transactions,  was  admissible,  and  established  the  lien  on  payments  made 
on  behalf  of  the  firm.     Cliuck  v.  Green,^  1  M.  &  M.  259;  S.  C.  conira,  2  Glyn  &,  J.  246. 

(<)  5  T.R.  381.  (u)  Supra, 158. 


connected  with  the  execution  of  any  written  instrument,  parol  testimony  is  admissible:  Hence,  where  a 
check,  drawn  by  a  person  who  was  the  cashier  of  a  bank,  appeared  doubtful  on  the  face  of  it,  whether  it 
was  an  official  or  private  act,  parol  evidence  was  admitted  to  show  that  it  was  an  official  act.  Mechanics^ 
Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.  326.] 

(1)  [The  shipping  articles  for  a  fishing  voyage,  which  by  the  act  of  Congress  (13  Cong.  1  sess.  c.  2)  are 
to  be  indorsed  or  countersigned  by  the  owners,  do  not  determine  conclusively  who  are  the  owners,  nor  with 
whom  the  contract  is  made;  but  a  seaman  may  have  his  remedy  for  his  share  of  the  fish  taken,  against  all 
the  owners,  and  he  may  show  those  whom  he  sues  to  be  such,  by  other  evidence  than  the  papers  of  the 
vessel.     Wait  v.  Gibbs  et  al.  4  Pick.  298.] 
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SO  as  it  be  not  inconsistent  with  the  deed.  A  deed  operating  under  the 
Statule  of  Uses,  and  not  reciting  any  consideration,  may  be  supported  by 
evidence  of  a  pecuniary  consideration  (cc). 

Except  in  cases  where  the  Statute  of  Frauds  requires  a  written  agreement, 
parol  evidence  may  be  admissible,  in  conjunction  with  written,  to  prove  the 
agreement.  Thus,  if  an  agreement  be  reduced  in  writing,  parol  evidence  is 
admissible  to  show  that  the  parties,  without  writing,  afterwards  varied  the 
terms  (y);  for  here  the  evidence  is  offered,  not  to  vary  the  terms  of  an  in- 
strument which  stands  admitted  as  the  real  record  of  the  intention  of  the 
parties,  but  is  offered  consistently  with  the  existence  of  the  instrument,  and 
confessing  that  it  does  so  exist,  in  order  to  avoid  its  effect  by  proof  of  a  new 
agreeinent,  adopting  the  old  one,  either  wholly  or  in  part,  but  annexing 
certain  additional  terms. 

It  has,  indeed,  already  been  seen,  that  previous  or  contemporary  declara- 
tions are  not  admissible  to  vary  the  terms  of  a  written  agreement;  where, 
however,  the  nature  of  the  subject-matter  does  not  require  the  agreement 
to  be  in  writing,  although  a  presumption  arises,  in  the  absence  of  proof  to 
the  contrary,  that  the  parties  expressed  in  writing  the  whole  of  their  inten- 
tion in  respect  of  the  subject-matter,  and  intended  the  written  terms  to 
operate  as  an  agreement,  yet  that  presumption  may,  it  seems,  be  rebutted 
by  express  evidence  that  what  was  so  written  was  intended  as  a  mere  me- 
morandum of  one  part  or  branch  only  of  a  more  moral  agreement,  and  was 
not  intended  to  operate  absolutely  and  unconditionally  (r),  or  it  may  be 
shown  that  a  parol  contract  was  made  independently,  wliolly  collateral  to 
and  distinct  from  a  written  one  made  at  the  same  tim.e.  In  such  cases, the 
parol  evidence  is  used  not  to  vary  the  terms  of  the  written  instrument,  but 
to  show  either  that  it  is  inoperative  as  an  entire  and  independent  agree-^ 
ment,  or  that  it  is  collateral  and  irrelevant. 

Where  a  statute  requires  the  agreement  to  be  in  writing,  the  case  admits 
of  a  very  different  consideration;  there  the  oral  and  written  terms  could 
*not,  it  should  seem,  be  incorporated;  and  it  might  be  very  questionable,     *790 
under  the  circumstances,  whether  the  previously  written  agreement  would 
be  discharged  and  revoked  by  a  subsequent  oral  agreement  («)  (1).    It  has 

(x)  M.ildmay's  Case,  1  Co.  176.  So  a  deed  which  recites  a  pecuniary  consideration  only,  may  be  shown 
to  have  been  founded  on  a  consideration  of  marriage.  Villers  v.  Beaumont,  ib.  Where  premises  were 
purciiased  at  a  sale  in  different  lots  by  plaintifTand  defendant,  and  in  their  deeds  the  premises  were  described 
only  by  reference  to  the  then  tenants;  held,  that  a  iiandbill  exhibited  at  the  sale  was  admissible,  not  as  con- 
trolling-, but  explaining  and  applying  the  deed,  and  showing  what  was  then  in  the  tenants'  occupation 
Miniey  v.  M'Dermott,  3  N.  &  P.  356. 

(y)  Lord  Milton  v.  Edworth,  6  Bro.  P.  C.  587.     Cuff  v.  Penn,  ]  M.  &  S.  21 .     Svpra,  761. 

(z)  See  Jiffery  v.  Walton,^  1  Starkie's  C.  267.     The  action  was  in  assumpsit  for  not  taking  proper  care 

of  a  horse.     A  written  memorandum  was  made  upon  hiring  a  horse,  "six  weeks,  at  two  guineas W.  W," 

(the  hirer);  Lord  Ellenborough  held  that  evidence  was  admissible  to  show  that  at  the  time  of  the  hiring  it 
was  expressly  stipulated,  that  as  the  horse  was  used  to  shy,  the  hirer,  if  he  took  him,  should  be  liable  to  all 
accidents.  In  many  instances,  the  terms  reduced  to  writing  may  constitute  but  a  small  part  of  the  real 
contract.  Suppose  A.  to  let  a  house  by  parol  to  B.  for  two  years,  and  that  at  the  time  of  the  parol  agree- 
ment a  stipulation  as  to  the  furniture  is  made,  for  convenience  of  calculation,  in  writing,  and  that  at  the  foot 
of  the  account  is  written,  "B.  to  take  the  furniture  at  the  above  valuation,"  it  would  be  difficult  to  contend 
that  B.  would  be  bound  to  buy  the  furniture,  although  A.  refused  to  let  him  occupy  the  house,  and  that  B. 
would  be  concluded  by  the  written  part  of  the  engagement  from  showing  the  real  condition  annexed  to  it. 

(a)  An  agreement  to  waive  a  contract  for  the  purcase  of  lands  is  as  much  an  agreement  concerning  lands 


(1)  [Where  land  was  sold  and  conveyed,  and  the  parties  afterwards  agreeing  to  rescind  the  contract  the 
conveyances  were  given  up,  but,  by  accident,  the  notes  for  the  purchase-money  were  not  given  up;  it  was 
held,  that  in  an  action  on  the  notes,  that  parol  evidence  of  the  rescinding  of  the  contract  could  not  be  given 
at  law;  the  land,  having  been  vested  by  deed,  could  not  be  devested  olherwise  than  by  deed.  Sally  v.  Sandijie, 
2  Rep.  Con.  Ct.  445.  See  Barrett  v.  Thorndike,  \  Greenleaf,  92.  Marshall  v.  Fisk,  6  Mass.  Rep.  24.  Eames 
V.  Savage,  14  ib.  425.] 
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been  held  that  in  cases  which  are  within  the  scope  of  the  Statute  of  Frauds, 
parol  evidence  is  admissible  to  show  a  dispensation  with  the  performance 
of  part  of  the  original  contract,  such  as  an  agreed  substitution  of  other  days 
than  those  stated  in  the  contract  for  the  delivery  of  goods  sold  {b).  But 
that  it  was  otherwise  where  the  terms  of  the  written  contract  would  be 
varied  by  the  subsequent  agreement  (c).  But  it  has  since  been  held  that 
where  a  written  contract  states  a  time  and  place  for  the  delivery  of  goods, 
an  alteration  as  to  the  time  is  not  valid  unless  it  be  in  writing  {d). 

It  lias  already  been  seen  that  mere  unsigned  memorandums,  made  with 
a  view  to  a  subsequent  agreement,  need  not  be  proved  (e). 
Operation       Next,  where  one  of  the  contending  parties  was  not  a  party  to  the  record 
of  against  q^  other  instrument. — It  has  been  seen,  that  in  some  instances,  where  the 
6  rangers.  pj.Q(,pQ(jj,,g  jg^  jjg  it  is  technically  termed,  z?2  rem,  the  judgment  or  decree  is 
final  and  conclusive  upon  all  (/).     Where,  however,  the  record  is  admis- 
sible, but  not  conclusive  evidence,  even  parol  evidence  seems  to  be  admis- 
sible to  prove  the  fact  in  contradiction  of  the  record. 

Thus,  upon  an  indictment  against  an  accessory  to  a  felony;  although  the 
record  of  the  conviction  of  the  principal  be  admissible  evidence  to  prove 
the  fact,  yet  as  it  is  not  conclusive,  the  accessory  is  entitled  to  adduce  any 
legal  evidence  in  contradiction  of  the  fact  stated  on  the  record  {g). 

Although  there  are  many  instances  in  which  a  deed  oragreement  between 
others  is  evidence  for  or  against  a  stranger,  or  where  such  a  deed  or  other 
agreement  would  be  evidence  in  favour  of  a  mere  stranger,  as  to  some 
extrinsic  fact  stated  in  the  instrument  against  a  jicirty,  yet  it  seems  to  be  a 
*791  ^general  rule,  that  in  all  these  cases  parol  evidence  of  the  fact  would  still  be 
admissible;  in  other  words,  the  instrument  could  never  conclude  the  party 
by  estoppel  or  otherwise. 

Thus,  in  the  case  of  The  King  v.  Scammonden  (A),  already  cited,  the 

as  the  original  contract  is,  and  must  tlierefore,  as  it  seems,  be  in  writing.  See  Lord  Hardwicke's  observa- 
tions in  Buckhouse  v.  Crosby,  Eq.  C.  Abr.  32,  and  in  Bell  v.  Howard,  9  Mod.  3.'^2.  In  Parteriche  v.  Powlet 
(2  Atk.  384),  Lord  Hardwicke  is  reported  to  have  said,  that  to  add  anything  to  an  agreement  in  writing,  by 
admitting  parol  evidence  wliich  would  affect  land,  is  not  only  contrary  to  the  Statute  of  Frauds,  but  to  llie 
rule  of  common  law  before  the  statute  was  in  being;  yet,  as  mere  parol  agreements  concerning  land  were 
operative  before  the  statute,  there  seems  to  liave  been  no  reason  why  a  written  contract  should  not  have  been 
varied  by  a  subsequent  oral  agreement  when  it  related  to  lands,  as  well  as  in  any  other  case.  See  Clinan 
V.  Cooke,  1  Sch.  &  Lef  35.  Subsequently  to  the  publication  of  the  above  remarks,  it  h:is  been  decided 
{Marshall  v.  Lynn,  6  M.  «Sc  W.  109;  supra,  491)  that  a  contract  required  by  the  Statute  of  Frauds  to  be  in 
writing,  cannot  be  varied  by  oral  assent. 

(6)  Cuffv.  Perm,  1  M.  &  S.  21.  See  also  tlie  case  of  Warren  v.  Stagg,  cited  in  Littler  v.  Holland,  3  T. 
R.  591;  where  Buller,  J.  held  that  an  agreement  to  extend  the  time  was  not  a  waver  but  a  continuance  of 
the  original  agreement.  See  also  Thrush  v.  Rooke,  1  Esp.  C.  53,  cor.  Lord  Kenyon;  where,  in  a  written 
agreement,  an  appraisement  on  a  given  day  was  specified  as  a  condition  precedent,  oral  evidence  of  an 
enlargement  by  consent  was  admitted.     Cor.  Lord  Kenyon.     But  see  Snoioball  v.  Verain,  Bunb.  175. 

(c)  See  Lord  Ellenborough's  observations  in  Cuffv.  Penn,  1  M.  <&  S.  26;  where  he  says,  "If  this  agree- 
ment had  been  varied  by  parol,  I  should  have  thought,  on  the  authority  of  Meres  v.  Ansell,  (3  Wils.  275), 
that  there  had  been  strong  ground  for  the  objection."  But  note,  that  Meres  v.  Ansell,  was  decided  wholly, 
as  far  as  the  report  intimates,  upon  the  general  principle  of  the  inadmissibility  of  a  coteniporary  parol 
agreement  to  vary  the  terms  of  a  written  one.  In  Cuffv.  Penn  (and  the  same  observation  is  applicable  to 
Meres  v.  Ansell),  and  all  other  cases  within  the  Statute  of  Frauds,  the  statute  itself  precludes  any  alteration 
of  a  written  contract  by  a  subsequent  parol  agreement. 

(d)  Marshall  v.  Lynn,  6  M.  &  W.  109. 

(e)  Supra,  57;  and  sec  Ramsbottom  v.  Tunbridge,  2  M.  &  S.  434;  and  Same  v.  Mortley,  lb.  445,  and  tit. 
Stamp. 

(/)  Supra,  Vol.  I.  tit.  Judicial  Instruments;  and  vide  infra,  tit.  Settlement. 

(g)  Supra,  tit.  Accessory. 

(A)  3  T.  R.  474.  So  in  R.  v.  Llangunner,^  2  B.  &  Ad.  616,  the  deed  of  apprenticeship  stating  the  money 
to  have  been  paid  by  J.  M.,  evidence  was  admitted  to  show  that  it  was  in  part  parish  money.  And  see  R. 
v.  Wickham,^  2  Ad.  &  Ell.  517,  wh.cre  it  was  held  that  a  parish  might  show  a  settlement  by  renting  a  tene- 
ment in  A.,  although  the  lease  slated  it  to  be  in  B.  Parish  officers  are  not  estopped  from  showing  the  true 
consideration  for  a  conveyance,  though  the  parties  are.     R.  v.  Inhabitants  of  Chtadle,^  3  B.  &■  Ad.  833;  and 
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inhabitants  of  a  parish  were  permitted  to  show  that  30/.  was  in  fact  paid 
as  the  consideration  upon  the  sale  of  an  estate,  ahhough  the  deed  of  con- 
veyance between  the  parties  specified  2S/.  as  the  consideration.  Here  the 
question  was  as  to  the  value  actually  given  for  the  estate;  and  although  the 
agreement  weiB pr^imd  facie  evidence  as  to  the  fact,  and  although  the  par- 
ties themselves  might  have  been  bound  by  their  own  representations  of 
the  transaction,  it  was  not  binding  upon  strangers,  to  the  exclusion  of  the 
real  fact. 

In  the  case  of  The  King  v.  Laindon  (^),  the  question  as  to  a  settlement 
was,  whether  the  parties  intended  to  contract  as  master  and  servant,  or  as 
master  and  apprentice;  the  written  agreement  was  as  follows:  "I,  J.  M.  do 
hereby  agree  with  J.  C.  to  serve  me  three  years,  to  learn  the  business  of  a 
carpenter,  the  first  year  to  have  1*.  2d.  per  day,  the  second  year  to  have 
Is.  6d.  per  day;"  &c.  In  addition  to  this,  J.  C.  was  admitted  to  prove,  at 
the  trial,  that  at  the  time  of  signing  the  agreement  he  agreed  to  give  J.  M. 
the  sum  of  three  guineas,  as  a  premium  to  teach  iiim  the  trade,  and  that 
he  was  not  to  be  employed  in  any  other  work.  The  Court  of  King's  l5ench 
held  that  the  evidence  was  admissible,  being  offered  not  to  contradict  a 
written  agreement,  but  to  ascertuin  an  independent  fact  {k).  It  is,  how- 
ever, to  be  observed  upon  this  case,  that  the  question  might  have  been  very 
different  indeed  had  it  arisen  as  between  the  contracting  parties;  as  if,  for 
instance,  a  dispute  had  arisen  between  them  as  to  the  nature  of  tlie  service 
which  the  master  had  a  right  to  exact  by  virtue  of  the  agreement.  If  in 
that  case  the  servant  had  insisted  on  the  co-existing  parol  agreement,  to 
Hmit  his  service  to  carpenter's  work,  the  objection  would  have  operated 
strongly  that  this  would  have  been  to  superadd  terms  by  parol  to  those  con- 
tained in  tiie  written  instrument,  or  to  explain  the  intention  of  the  parties 
by  parol  evidence  (/).  But  the  question  was  between  strangers  to  the  con- 
tract; the  point  in  issue  v/as,  the  real  intention  of  the  parties  when  they 
committed  certain  terms  to  writing;  the  terms  so  written  were  admissible 
evidence,  as  tending  to  prove  the  fact,  on  the  natural  presumption,  in  the 
absence  of  all  suspicion  of  fraud,  that  the  parties  would  disclose  their  real 
intention;  but  this  was  not  the  only  medium  of  proof,  neither  was  it  an 
exclusive  one,  for  the  private  statement  of  the  parties  could  not,  on  any 
principle,  bind  and  estop  strangers. 

Where  the  action  was  brought  against  the  heir  and  devisee,  on  a  bond, 
and  issue  was  taken  on  the  fact,  whether  tiie  defendant  had  sold  the  estate 
*for  more  than  168/.,  a  lease  and  release  were  produced  in  evifience,  from  *792 
which  it  appeared  that  the  defendant  had  sold  the  estate  for  210/.,  but  it 
was  held  that  he  was  at  liberty  to  prove  that  part  of  the  estate  so  sold  did 
not  belong  to  the  testator,  but  had  been  purchased  by  the  defendant  for  the 
sum  of  42/.  in  order  to  be  sold  to  the  vendee  (m).  Here  the  evidence  was 
consistent  with  the  terms  of  the  deed;  but  even  if  it  had  not  been  so,  it 
seems  that  it  would  still  have  been  admissible  as  between  those  parties;  for 
although,  as  between  the  defendant  and  the  vendee,  the  defendant  might 
have  been  estopped  by  his  deed  from  making  any  averment  against  it,  yet 
as  between  the  plaintiff  and  defendant  there  was  no  mutuality,  and  conse- 
quently no  estoppel,  and  therefore  the  defendant  was  not  concluded,  upon 
issue  joined  as  to  the  amount  for  which  the  estate  sold,  from  showing  the 

see  R.  V.  Olney,  1  M.  &  S.  387.  See  other  cases  wliere  evidence  has  been  admitted  of  a  consideration  different 
from  that  expressed  in  the  deed.  Filmer  v.  Goit,  7  Bro.  P.  C.  70.  Clarkson  v.  Hanway,  2  P.  Wms.  203;  1 
Ves.  12S;  and  sj//?ra,  548,  555. 

(?)  8  T.  R.  1 7!).     See  also  R.  v.  Shinfield,  1 4  East,  544. 

(k)  Per  Lord  Kenyon,  C.  J.  and  Lawrence,  J.  (I)  Supra,  548,  et  seq. 

(m)  Grove  v.  Weston,  Say.  209. 
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real  fact.  It  was  held  in  the  same  case,  that  although  the  deed  stated  that 
the  consideration  was  paid  to  the  vendor,  evidence  was  admissible  to  show 
that  it  was  paid  to  a  third  person,  with  his  privity. 

A  party  to  a  deed  may,  in  an  action  between  others,  contradict  the  deed 

by  his  testimony;  thus,  one  who   has  jointly  with   another  executed   an 

assignment  of  a  siiip,  as  of  their  joint  property,  is  competent  to  prove  that 

he  had  no  interest  in  it  (n). 

General  Witli  the  exceptions  already  adverted  to,  the  general  inference,  as  above 

rule  as  to    stated,  seems  to  be,  tliat  oral  evidence  may  be  used  indifferently  as  original 

pendent'     ''^■1^1  independent  evidence  of  a  fact,  either  concurrently  with  or  in  opposi- 

operation    tion  to  written  testimony  (o);  and  that  written  evidence,  however  superior 

of  parol      ji;  f^-|jjy  he,  and  frequently  is  in  effect  to  mere  oral  evidence,  does  not  in  any 

evi  ence.    pj^gg^  gf  jfg  j;,^^,-,  authority,  unaided  by  an  express  rule  of  law,  exclude  such 

evidence  (1). 

In  an  action  for  bribery  at  an  election,  it  was  held  that  parol  evidence 
was  admissible  to  prove  the  delivery  of  the  precept  to  the  returning  officer, 
although  it  appeared  that  the  returning  officer  had  indorsed  upon  the  pre- 
cept, with  a  view  to  prove  it,  the  time  of  his  having  so  received  it,  and  that 
the  indorsement  had  been  attested  by  two  witnesses  (77). 

(n)  1  T.  R.  301;  supra,  10. 

(0)  An  order  for  goods,  describing  their  number  and  kind,  is  evidence  for  the  plaintiff  in  an  action  against 
the  defendant  for  not  delivering  the  goods,  although  no  time  or  price  was  mentioned;  and  the  defendant's 
acceptance  of  the  order,  and  the  price  agreed  upon,  may  be  proved  by  parol.  Ingram  v.  hec,  2  Camp.  521. 
Where  the  terms  of  adjustment  with  an  underwriter  were  indorsed  on  the  policy,  and  the  money  was  paid, 
parol  evidence  was  admitted  of  a  previous  agreement,  that  if  the  otiier  underwriters  should  eventually  pay  a 
less  sum,  tlie  surplus  should  be  returned.  Russell  v.  Dunsley,^  6  Moore,  238.  The  fact  that  a  receipt  has 
been  given,  docs  not  exclude  parol  evidence  of  payment  by  a  witness  who  saw  the  money  paid.  Rambert  v. 
Cohen,  2  Esp.  C.  213,  cor.  Lord  Ellenborough.  An  oral  admission  by  a  defendant  is  evidence  of  a  debt, 
although  at  the  same  time  a  written  admission  was  entered  in  a  book,  which  cannot  be  read  for  want  of  a 
stamp.  Singleton  v.  Balletl,2  Tyr.  409;  and  see  Jacob  v.  Lindsay,  1  East,  4fj0;  Rambertv.  Cohen,  4  Esp.  C. 
213.  Maugham  v.  Hubbard,'^  8  B.  &.  C.  14.  Semble,  evidence  is  admissible  that  notes  were  issued  by  n  cor- 
poration for  a  different  purpose  than  that  for  vvhicli  they  were  authorized  to  issue  them.  Slark  v.  Highgale 
Archway  Company,^  5  Taunt.  7!)2. 

(p)  Grey  v.  Smithies,  Burr.  2273.  It  appeared  in  the  case  of  Reason  v.  Tranter,  Stra.  499,  that  the  dying 
declaration  of  Mr.  Lutterci,  the  deceased,  had  been  taken  down  in  writing  by  a  witness,  at  the  instance  of 
two  justices  of  the  peace  who  were  present;  the  witness  had  afterv.'ards  copied  the  writing  thus  made,  and 
produced  it  at  the  trial;  but  the  orijjinal  was  not  produced.  The  Court  held  that  the  copy  was  not  evidence. 
Upon  this  it  may  be  observed,  that  although  the  copy  was  not  evidence,  the  original  being  still  in  existence, 
and  being  better  evidence  than  the  copy,  yet  it  seems  that,  in  such  a  case,  the  mere  fact  that  the  witness 
reduced  the  declarations  to  writing  at  the  time,  would  not  exclude  parol  evidence  of  those  declarations,  the 
instrument  not  being  an  authentic  one,  authorized  by  the  statute  of  Phil.  &.  Mary.  Sue  Sayer's  Case,  12 
Vin.  Ab.  A.  b.  23,  pi.  7.  In  the  same  case  other  declarations  of  the  deceased  which  had  not  been  taken 
down  in  writing,  made  at  other  times,  were  received  in  evidence.     See  ^2  Starkie's  C.  208. 

(1)  [Parol  evidence  is  admissible  to  enlarge  the  time  of  performance  of  a  written  simple  contract.  Keating 
V.  Price,  1  Johns.  Cas.22.  Or  to  enlarge  the  time  for  perf)rming  a  condition;  or  to  show  a  waver  of  the  per- 
formance of  it.  Fleming  v.  Gilbert,  3  Johns.  528.  Or  to  prove  an  accord  executed  in  discharge  of  a  written 
agreement  previously  made.  Hall  v.  Stewart,  5  Day,  428.  {Or  to  show  the  conditions  on  which  a  deed  was 
placed  in  the  hands  of  a  depository,  which  conditions,  while  they  remain  executory,  may  also  be  proved  by  parol 
evidence.  Raymond  v.  Smith,  5  Conn.  Rep.  55G.|  Or  to  show  that  at  the  time  of  entering  into  articles  for  the 
sale  of  land,  it  was  agreed  by  the  parties,  that  the  instalments  should  be  paid  in  whatever  money  was  current  at 
the  time  they  fell  due,  the  articles  not  specifying  the  kind  of  money  to  be  paid.  M'Meen  v.  Owen,  1  Yeates, 
135.  2  Dallas,  183,  S.  C.  But  where  certain  money  had  been  made  a  legal  tender  by  statute,  parol  evidence 
was  held  inadmissible  to  show  what  kind  of  money  was  meant  under  the  words  "  current  lawful  money."  Lee 
v.  Biddis,  1  Dallas,  176.     Bond  v.  Haas's  Exhs,  2  ib.  133. 

Parol  evidence  is  admissible,  in  an  action  by  the  indorsee  against  the  indorsor  of  a  note,  indorsed  in  Uank, 
to  show  that  at  the  time  of  the  indorsement,  the  indorsee  received  the  note  under  an  agreement  that  he  should 
not  have  recourse  to  the  indorser.  Hill  v.  Ely,  5  Serg.  &  Rawle,  3G3.  S.  P.  Field  v.  Nickerson,  13  Mass.  Rep. 
138.  Cvmmings  v.  Fisher,  Anthon's  N.  P.  4.  So  in  an  action,  by  the  assignee  against  the  assignor  of  a 
scaled  note,  to  recover  back  the  consideration  |)aid  on  (he  assignment,  parol  evidence  was  held  admissible,  on 
the  part  ofthc  defendant,  to  prove  that  at  the  lime  of  assigning  the  note,  the  plaintiff  agreed  to  put  it  imme- 
diately in  suit,  and  to  take  it  at  his  own  risk.  Mehelm  v.  Barnet,  1  Coxe,  86.  See  also  Storer  v.  Logan,  9 
Mass.  Rep.  55.] 
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*An  executory  agreement,  and  under  seal,  may  be  discharged  by  a  parol 
agreement  (q).  But  it  seems  that  a  contract  under  the  Statute  of  Frauds 
cannot  be  waived  by  a  subsequent  parol  agreement  (r). 

Where  letters  are  written  in  so  dubious  a  manner  as  to  be  capable  of  dif- To  confirm 
ferent  constructions,  or  be  unintelligible,  without  the  aid  of  extrinsic  cir- or  contra, 
cumstances,   their  meaning  becomes  a  question  of  fact  for  the  jiHT' ^^^^  ihenUca"ed 
parol  evidence  of  such  extrinsic  facts  is  admissible;  as  in  the  case  of  libels,  wriucn 
threatening  letters,  or  a  letter  o  tie  red  in  evidence  to  prove  acknowledge- evidence, 
ments  to  take  a  case  out  of  the  Statute  of  Limitations.     But  if  they  cannot 
be  ex[)lained  by  extrinsic  circumstances,  then,  like  deeds  or  agreea>ents, 
their  construction  is  matter  of  law  for  the  Court  (5). 

So  an  instrument  ill  itself  defective  and  inoperative  maybe  confirmed 
and  supplied  by  oral  testimony,  and  operate  in  conjunction  with  it.  Thus, 
where  in  the  bishop's  register  a  blank  was  left  for  the  name  of  the  patron, 
it  was  held  that  this  might  be  supplied  by  oral  testimony  (/),  for  as  the  pre- 
sentation itself  might  have  been  by  parol,  it  might  have  been  proved  by 
the  aid  of  the  suppletory  parol  evidence,  consequently  there  was  no  un- 
warranted substitution  of  oral  for  written  evidence. 

PARTICULARS,  BILL  OF. 

By  a  general  rule  of  all  the  courts  of  Trin.  T.,  1  W.  4,  it  is  directed  that 
with  any  declaration,  if  delivered,  or  with  notice  of  declaration,  if  filed, 
containing  counts  in  indebitatus  assumpsit,  ox  debt  on  simple  contract,  the 
plaintiff  shall  deliver  full  particulars  of  his  demand  under  those  counts, 
when  such  particulars  can  be  comprised  within  three  folios;  and  when 
the  same  cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a 
statement  of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or  ba- 
lance which  he  claims  to  be  due,  as  may  be  comprised  within  that  number 
of  folios  i^u). 

The  particulars,  when  annexed  to  the  record,  are  authentic  without  fur- 
ther proof  (ct);  but  they  are  not  made  part  of  the  record  and  incorporated 
in  the  pleadings  {y). 

The  object  of  a  bill  of  particulars  is  to  give  the  defendant  more  specific  object  of. 
and  precise  information  as  to  the  nature  and  extent  of  the  demand  made 
upon  him  by  the  plaintiff,  than  is  announced  by  the  declaration  (r),  in  a 

(7)  Ld.  Milton  V.  Edwnrth,  5  Brown.  P.  C.  587.  Sccus,  after  breach,  Willoughhy  v.  Backhouse,^  2  B.  »& 
C.  824;  B.  N.  P.  152.     Case  v.  Baker,  T.  Raym.  450. 

(r)  Goss  V.  Lord  Nugent,'^  5  B.  &  Ad.  58.  (s)  Per  Buller,  J.,  1  T.  R.  182. 

(0  Bishop  of  Meathv.  Lord  Belfield,  1  Wils.  215. 

(w)  If  the  particulars  exceed  three  folios,  the  defendant  may  obtain  fresh  particulars  on  payment  of  costs 
and  taking-  short  notice  of  trial.  James  v.  Child,  2  Cr.  &  J.  252.  If  the  plaintiff'  do  not  supply  such  par- 
ticulars as  the  statute  requires,  he  will  not  be  allowed  them  in  costs,  if  afterwards  required  and  delivered. 

(x)  Macarty  v.Smith,^  8  B'wg.  145;  1  M.  &  Scott,  227;  1  D.  P.  C.  227. 

(y)   Booth  V.  Howard,  5  Dow.  P.  C.  538. 

(z)  Wherever  the  form  of  pleading  is  so  general  as  not  necessarily  to  enable  the  defendant  to  prepare 
fully  for  his  defence,  as  where  a  general  form  is  given  by  a  statue,  sucli  as  9  Ann,  c.  14,  or  25  Geo.  2,  c.  36, 
it  seems  that  the  plaintiff"  would  be  required  to  furnish  a  bill  of  particulars.  See  Tidd's  Practice,  7tli.  edit. 
[Mercer  v.  Sayre,  3  Johns.  248.]  So  where  the  action  is  on  a  bond  conditioned  to  indemnify  or  to  perform 
covenants.  So  in  ejectment  on  a  forfeiture  of  a  lease  {Doe  d.  Birch  v.  Phillips,  6  T.  R.  597);  or  if  the  plain- 
tiff" declare  generally  in  ejectment,  and  without  sufficiently  specifying  the  lands  sought  to  be  recovered  (7 
East,  332);  so  the  plaintiff  may  call  on  the  defendant  in  ejectment  to  specify  for  what  he  defends,  where  it 
is  not  ascertained  in  the  consent-rule.  But  where  the  particulars  are  specified  in  the  declaration,  as  in 
actions  of  special  assumpsit,  covenant,  debt,  or  articles  of  argeement,  or  in  actions  for  torts  specified  in  the 
declaration,  an  order  for  particulars  does  not  appear  to  be  requisite.  Tidd's  Practice,  613,  7th  edit. — In  an 
action  for  assumpsit  against  the  vendor  for  breach  of  contract  in  the  sale  of  a  house,  with  counts  to  recover 
the  deposit,  the  plaintiff  having  in  his  first  count  alleged  tliat  the  defendant,  who  was  bound  to  make  a  good 
title,  had  delivered  an  insufficient  abstract,  the  Court  obliged  the  plaintiff  to  give  a  particular  of  all  the  objec- 
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When        *mode  iinencnmbered  by  the  technical  formaHlies  of  pleading.     Hence,  as 
sufficient,    ^^jn  appear  from  the  decisions  on  this  head,  referred  to  below,  particulars 
are  in  general  sufficient,  provided  they  be  not  so  materially  erroneous  (a) 
as  probalily  to  liave  led  tlie  defendant  into  error;  but  if,  on  the  other  hand, 
the  particulars  vary  so  materially  from  the  evidence  as  to  render  it  probable 
that  the  defendant  has  not  been  apprised  of  the  real  claim  intended  to  be 
made  by  the  plaintiff,  the  latter  will  be  precluded  from  going  into  evidence 
of  that  part  of  his  demand. 
Objection        In  order  to  preclude  the  plaintiff  from  giving  evidence  of  any  item  not 
!°°'"'^®'°"  included  in  the  bill  of  particulars,  the  order  for  delivering  the  bill  must  be 
taken.^^      produced,  and  the  delivery  of  the  bill  be  proved  (b).     If  a  first  bill  of  par- 
ticulars has  been  delivered,  under  a  Judge's  order,  and  the  plaintiff  deliver 
a  second  without  any  order,  he  can  give  no  evidence  of  any  item  which  is 
not  contained  in  the  first  particulars  (c),  for  the  latter  will  not  supersede  the 
former,  neither  will  it  confine  the  plaintiff  in  his  evidence  (d). 
Defects  in.       Where  the  particulars  stated  merely  that  the  demand  was  on  a  promis- 
sory note,  which  for  want  of  a  stamp  could  not  be  given  in  evidence,  it  was 
held  that  the  plaintiff  could  not  go  into  evidence  of  the  consideration  for 
which  tlie  note  was  given  (e). 

If  the  particulars  state  the  demand  to  be  for  goods  sold  and  delivered  to 
the  defendant,  no  evidence  can  be  given  of  goods  sold  and  delivered  by  the 
defendant  as  agent  for  the  plaintiff  (/").  Nor  of  a  mere  admission  that  the 
*795  ^defendant  owed  the  particular  sum  {^^).  But  in  an  action  against  an  agent 
for  not  accounting  for  goods  delivered  to  be  sold,  and  for  goods  sold,  parti- 
culars headed,  "  Defendant  to  plaintiff,  10  tierces  of  porter,  20/.,"  were  held 
to  be  applicable  to  any  of  the  counts  (h). 

A  mistake  in  the  date,  as  to  the  demand  upon  a  particular  item,  is  not 

tions  to  tlie  abstract  arisingf  upon  matters  of  fact  {Collett  v.  Thompson,^  B.  &  P.  246).  In  ejectment  brought 
on  a  forfeiture  of  a  lease,  the  Court  will  compel  the  plaintiff  to  give  a  particular  of  the  breaches  on  which 
he  meant  to  rely.     Doe  A.  Birch  v.  Phillips,  6  T.  R.  597. 

(a)  The  particulars  should  contain  an  account  of  the  items  of  demand,  and  state  when,  and  in  what  man- 
ner, they  arose;  hut  it  is  sufficient  to  refer  1o  a  particular  already  delivered,  without  re-statin{j  it  (Peake's  C. 
172;Tidd's  Pract.  614,  7th  edit.)  If  the  bill  specify  llie  transaction  upon  which  the  claim  arises,  it  need  not 
specify  the  technical  description  of  the  right  resulting  to  the  plaintiff  from  that  transaction  {Brown  v.  Hodg- 
son, 4  TAunt  189.)  It  will -be  a  contempt  of  court  to  deliver  a  particular  as  general  as  the  declaration 
{Brown  v.  Walts,  1  Taunt.  353);  but  it  is  sufficient  if  it  convey  the  requisite  information,  although  it  be 
inartiticially  drawn  up  (1  Camp.  69).  It  has  been  said,  that  where  there  has  been  an  account  current,  and 
the  party  means  to  give  credit,  tlie  particular  ought  to  state  tiiose  items  meant  to  be  allowed  (per  Lord 
Kenyon;  Mitchell  v.  Wright,  1  Esp.  C.  2S0).  And  where  an  attorney,  by  his  bill  of  particulars,  claimed 
20nZ.,  although,  on  allowing  for  payments,  the  balance  was  but  10/.,  the  plaintiff  was  compelled  to  take  the 
balance  without  costs  (2  Camp.  C.  410).  But  the  practice  does  not  conform  with  these  cases  (Tidd's  Pract. 
614  (e),  7th  edit).  And  in  a  late  case,  Holroyd,  J.  held,  upon  an  application  at  chambers,  that  it  was  suf. 
ficient  to  state  the  items  on  the  debtor  side  only  {Cooke  v.  Cooke,  MS.).  And  see  Miller  v.  Johnson,  2  Esp. 
C.  602,  where  Eyre,  C.  J.  observed  that  it  was  never  the  intention,  in  compelling  a  party  to  give  a  particular 
under  a  Judge's  order,  to  make  him  furnish  evidence  against  himself,  and  that  such  an  use  could  not  be 
niade  of  it.     [Ryckman  v.  Height,  15  Johns.  222,  ace] 

{h)  Peake's  C.  172;  2  B.  &  P.  24.3;  1  Esp.  C.  195;  3  Esp.  C.  168. 

(c)  Brown  v.  Walts,  1  Taunt.  353.  Short  v.  Edwards,  1  Esp.  C.  374.  Where  the  plaintiff  has  made  a 
mistake  in  delivering  his  particulars,  he  ought  to  amend,  on  a  summons.     I  Taunt.  353. 

(rf)  Short  V.  Edwards,  1  Esp.  C.  374. 

(e)  Wade  v.  Beasley,  4  Esp.  C.  7.  The  action  was  by  the  payee  against  the  executor  of  the  maker.  But 
see  Brown  v.  Hodgson,  4  Taunt.  189,  and  supra, 517,  note  {d), 

(/)  Holland  v.  Hopkins,  2  B.  &,  P.  243. 

(g)  Bucklon  V.  Smith,  4  Ad.  &  Ell.  468,  although  the  declaration  contained  a  count  on  an  account  stated; 
and  see  Holland  v.  Hopkins,  2  B.  &.  P.  243. 

{h^i  Hunter  V.  W'V/sA,'  1  Stark ie's  C.  224.  And  where  a  carrier  had  misdelivcred  goods  which  tlic  de- 
fendant had  misappropriated  to  his  own  use,  the  particulars  "  to  seventeen  firkins  of  butter,  50/."  were  held 
to  be  sufficient.  Brown  v.  Hodson,  4  Taunt.  189.  Disbursements  arc  evidence  under  a  particular  for  cash 
advaaced.     Harrison  v.  Wood^  8  Bing.  371. 
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material  where  the  date  cannot  mislead  (i);  as  where  the  particular  states 
the  work  for  which  the  action  is  brought  to  have  been  done  in  one  month, 
when  in  fact  it  was  done  in  another  month,  and  no  work  was  done  in  the 
month  so  specified  (k). 

The  plaintiff  is  not  prechided  from  recovering  a  demand  made  in  the 
particulars  by  his  having  omitted  to  include  the  item  in  a  bill  delivered 
before  the  action  was  brought  (/);  but  the  previous  omission  may,  under 
the  circumstances,  afford  a  presumption  against  the  claim, 

A  reference  to  an  account  delivered  before  the  commencement  of  the 
action  is  a  virtual  compliance  with  the  order  for  the  dehvery  of  a  bill  of 
particulars,  and  the  plaintiff  is  bound  by  the  account  (m). 

Wjiere  a  party  cannot  have  been  misled  by  a  mistake  made  in  the  par-  Defect 
ticulars,  the  error  is  not  in  general  material.  when  im- 

Where  the  particulars,  by  mistake,  specified  a  payment  made  by  the  "I'^tenal. 
plaintiff,  on  account  of  the  defendant,  to  ^.,  and  it  turned  out  that  it  had 
been  made  to  B.,  the  item  having  been  erroneously  placed  under  the  name 
of  t^.  instead  of  ^.,it  was  held  to  be  sufficient,  unless  the  defendant  would 
make  affidavit  that  he  had  been  misled  by  the  particulars  (n).  So  where 
the  particulars,  in  an  action  of  debt  for  rent,  stated  the  premises  to  be  at  ^. 
instead  of  B.,  it  was  held  to  be  no  ground  of  nonsuit  unless  the  defendant 
could  prove  that  he  held  other  premises  at  i^.  of  the  plaintiff"  (o). 

So  where  the  particulars  specified  the  amount  of  a  bill  at  60/.  instead  of 
63/.,  and  made  a  mistake  in  the  day  of  the  month  in  stating  the  date  (p). 

The  plaintiff"  may  recover  interest,  although  the  particular  merely  states  Effect  of, 
a  demand  upon  a  promissory  note  (q).  by  way  of 

Where  the  plaintiff''s  particulars  were  for  horses  sold,  and  upon  an  ^^'^'^^'°"* 
account  stated,  and  the  defendant  paid  money  into  court  sufficient  to  cover 
the  latter  demand,  and  the  plaintiff  failed  on  the  former  demand,  it  was 
held  that  he  could  not  apply  the  money  paid  to  the  counts  for  horses  sold, 
on  which  he  had  given  no  evidence;  and  he  was  nonsuited  (r). 

*Where  in  assumpsit  the  defendant  pleaded  non-joinder  in  abatement,     *796 
and  the  particular  contained  items  as  due  from  the  defendant  and  his  part- 
ner, who  was  not  sued,  it  was  held  that  the  particulars  supported  the  plea, 
although  part  of  the  demand  was  due  from  the  defendant  solely  [s). 

The  giving  credit  to  the  opposite  party,  where  there  has  been  an  account 
current  between  them,  is  not  an  admission  that  the  sum  is  due  (/). 

Particulars  of  a  set-off  are  for  the  benefit  of  the  defendant,  to  enable  him 

(i)  Milwood  V.  Walter,  2  Taunt.  224.     Harrison  v.  Wood,^  8  Bingf.  371. 

(fc)  2  Taunt.  224.  (/)  Short  v.  Edwards,  1  Esp.  C.  374. 

(m)  Halchett  v.  Marshall,  Peake,  172.     Etches  v.  Fellowes,  Wightw.  78. 

(«)  Day  V.  Boioer,  1  Camp.  69,  n. 

(o)  Davies  v.  Edwards,  3  M.  &  S.  380.  So  where,  in  an  action  by  the  assignees  of  a  bankrupt,  the  de- 
claration stated  the  action  to  be  for  money  had  and  received  to  the  use  of  the  bankrupt,  but  the  particulars 
of  demand  stated  it  to  be  had  and  received  to  the  use  of  the  plaintiff,  it  was  held  that  the  variance  was  not 
material,  the  particulars  having  given  substantial  information  of  the  nature  of  the  claim.  Tucker  v.  Barrow,'^ 
IM.  &M.  137. 

(p)  Per  Abbott,  J.,  Manning's  Ind,  240.  Fleming  v.  Crisp,  5  Dow.  P.  C.  454.  Particulars  for  goods 
sold  l)y  the  plaintiffs  as  brewers  will  not  prevent  their  recovering  as  spirit  dealers,  the  defendant  not  having 
been  misled,  Lamhirth  v.  Roff,^  8  Bing.  411. 

{q)  Blake  v.  Lawrence,  4  Esp.  147.  So  where  the  plaintiff  confined  his  particulars  to  one  count  of  his 
declaration. 

(r)  Holland  v.  Hopkins,  3  Esp.  C.  168;  2  B.&P.243. 

(s)  Colson  v.  Selby,  ]  Esp.  C.  452.  And  the  Court  of  K.  B.  afterwards  refused  to  set  aside  the  non- 
suit.    Qu. 

(t)  Miller  v.  Johnson,  2  Esp.  C.  602.  Note,  there  the  question  was  upon  the  particulnrs  of  set-off  deli- 
vered  by  the  defendants,  and  it  was  held  that  the  admission  of  an  item  in  the  plaintiff's  account  did  not 
render  proof  by  the  plaintiff  unnecessary.     See  also  ''5  Taunt.  228;  I  Marsh.  33.     S.  C. 
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to  know  what  to  plead,  as  well  as  to  restrain  the  plaintiff's  proof  of  his 
claim  in  the  declaration  {u).  An  admission  in  the  particular  of  a  payment 
by  the  defendant  is  evidence  for  the  latter  to  prove  snch  payment,  and  the 
jury  are  not,  in  acting  on  such  proof,  bound  to  adopt  the  statements  made 
in  the  particular  by  the  plaintiff  in  his  own  favour  (v);  and  such  payment 
need  not  be  pleaded  (iv). 

The  particulars  of  set-off  are  considered  as  incorporated  with  the  notice 
of  set-off,  which  is  in  the  nature  of  a  plea,  and  therefore  a  plaintiff  cannot 
make  nse  of  a  notice  of  set-off  as  evidence  of  the  debt  under  the  plea  of 
71071  assumpsit ;  nor  can  he  nse  a  particular  of  set-off  for  that  purpose,  for 
it  is  incorporated  with  the  notice  {x). 

Although  the  plaintifi'  be  restricted  in  his  own  evidence  by  his  particular, 
he  may  avail  himself  of  any  evidence  adduced  by  the  defendant  to  increase 
his  demand  {y). 

The  plaintiff  brought  an  action  against  his  partner,  and  confined  himself 
by  his  particular  to  a  balance  due  on  a  separate  account;  the  defendant 
produced  a  subsequent  account,  stated  by  the  plaintiff,  in  which  the  latter 
made  himself  a  debtor  on  the  separate  account,  but  on  the  same  paper 
stated  also  the  general  account,  by  which  he  made  himself  creditor  to  a 
greater  amount  than  that  claimed  on  the  separate  account;  the  Court  said 
that  the  defendant  had  made  a  better  case  for  the  plaintifi'  than  he  was  at 
liberty  to  have  made  for  himself,  and  that  the  plaintiff  was  entitled  to  a 
verdict  for  the  balance  on  the  general  account.  Here  the  defendant  him- 
self proved  the  plaintiff's  claim  to  the  larger  sum,  by  giving  in  evidence 
*797  *the  balance  due  on  the  general  account,  since  the  whole  of  the  plaintiff's 
statement  was  in  evidence. 

Where  a  particular  as  to  some  counts  (e.  g.  on  bills  of  exchange)  is  un- 
necessary, it  is  sufficient  if  the  particular  specify  the  causes  of  action  in 
the  other  counts  {z). 
Objection        If  the  particulars  of  the  defendant's  set-off  be  not  delivered  within  the 
that  a  bill  \\y^^Q  limited  by  the  order  (a),  he  will  be  precluded  from  giving  evidence  in 
been"deli.    support  of  his  set-off;  but  the  plaintiff  cannot  make  an  objection  to  such 
vered.        particulars  at  the  trial,  which  might,  if  taken  earlier,  have  been  rectified 
by  the  defendant,  or  by  the  Court  {b). 

The  objection  on  the  score  of  variance  between  the  proof  and  the  par- 

(m)  See  tlie  observations  of  Parke,  B.  in  Kenyan  v.  Wakes,  2  M.  &.  VV.  764;  and  see  Booth  v.  Howard,  5 
Dow,  P.  C.  438. 

(v)  Kenyan  v.  Wakes,  2  M.  &  W.  764;  and  see  the  observations  of  Parke,  B.,  ib. 

(w)  lb.,  and  Coates  v.  Stevens,  2  C.  M.  &  R.  118.  Note,  that  in  the  case  of  Kenyan  v.  Wakes,  the  objec- 
tion that  without  a  plea  of  payment  the  defendant  could  use  the  particulars  in  reduction  of  damages  only, 
and  not  in  bar  of  the  action,  was  not  taken  at  tiie  trial,  and  therefore  the  Court  refused  to  set  aside  the  ver- 
dict for  the  defendant.  Parke,  B.,  however,  intimated  his  opinion  that  a  plea  of  payment  was  unnecessary, 
and  said,  that  had  it  not  been  for  the  case  of  Ernest  v.  Brown,^  3  Bing.  N.  C.  674,  he  should  have  entertained 
no  doubt  on  the  question;  and  he  disapproved  of  the  distinction  taken  in  Ernest  v.  Brown,  between  assumpsit 
and  debt,  in  this  respect.  And  see  Rymer  v.  Cooke,^  M.  &  M.  86,  n.;  and  now  by  the  rule,  Trin.  Term,  1 
Vict.,  where  the  plaintiff,  to  avoid  the  expense  of  a  plea  of  payment,  shall  have  given  credit  in  the  particu- 
lars  for  any  sum  admitted  to  have  been  paid  to  the  plaintiff,  it  shall  not  be  necessary  to  plead  payment. 
The  rule  is  not  to  apply  where  the  plaintiff,  after  statinjr  the  amount  of  his  demand,  states  that  he  seeks  to 
recover  a  certain  balance  without  giving  credit  for  any  particular  sum.     See  tit.  Payment. 

(x)  Harrington  v.  Macmorris,  5  Taunt.  228;  1  Marsh,  33;  Supra,  Vol.  I.  tit.  Pleadings. 

(y)  Hurst  V.  Watkis,  1  Camp.  68;  and  per  Parkc,  B.,  1  M.&.  W.  486. 

(z)  Cooper  v.  Amos,^  2  C.  &  P.  267.     Day  v.  Davis,*  5  C.  &  P.  340. 

(a)  Seethe  form,  Tidd,  App.  c.  22,  s.  10.  If  the  order  direct  the  particulars  to  be  delivered  forthwith, 
without  prescribing  any  specific  time,  and  the  particulars  are  delivered  so  late  as  to  embarrass  the  party,  he 
waives  tlie  objection  by  an  acceptance  of  the  particulars,  and  cannot  urge  it  at  the  trial;  the  proper  course 
is  to  object  immediately,  by  application  to  the  Court.     See  Holt's  C.  552. 

(b)  Lovelock  v.  Chiveley,^  Holt's  C.  552. 
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ticalars  must  be  taken  on  the  trial,  after  production  and  proof  of  the  par- 
ticulars (c)  (1). 

PARTIES  (rf). 

The  rule  which  excludes  a  party  from  giving  evidence  in  his  own  cause  Grounds  of 
is  not  founded  merely  on  the  consideration  of  his  interest;  if  it  did, it  would  incompe- 
follow  that  a  party  might  always  be  called  by  the  adversary  to  give  evi-  ^"*^^' 
dence  against  his  own  interest;  the  rule  is  partly,  at  least,  founded  on  a 
principle  o{  policy  for  the  prevention  of  perjury  (e)  (2). 

In  a  recent  case,  a  plaintiff  was  by  consent  of  the  defendant  allowed  to 

(c)  The  plaintiff  recovered  a  greater  sum  than  he  claimed  by  his  particulars,  and  upon  discussion,  the 
Court  of  \v.  B.  approved  of  the  principle  on  wliich  he  recovered,  and  judgment  was  entered  accordingly,  no 
objection  having  been  made  on  the  score  of  excess,  either  at  the  trial  or  upon  the  argument,  the  Court 
refused  to  reduce  the  judgment  to  the  sum  claimed  by  the  particulars.  Bell  v.  Puller,  2  Taunt.  285;  12 
East,  496,  n. 

(d)  As  to  the  joinder  of  parties  in  an  indictment,  see  Crim.  Plead.  2d  edit.  33;  and  supra,  tit.  Accessories, 
As  to  compelling  a  disclosure  of  tiie  residence  of  plaintiffs  in  a  suit,  see  Worlon  v.  Sinitli,^  6  Moore,  110. 
Redford  v.  Birley,  MS. 

(e)  And  yet  either  party  may  be  put  to  his  oath  by  a  bill  of  discovery  in  equity,  where  he  is  quite  as 
likely  to  commit  perjury  as  if  he  were  to  be  examined  in  a  court  of  common  law.  It  was  formerly  held  (in 
equity)  that  tiiough  a  plaintiff  could  not  examine  a  co-defendant  whom  he  had  unnecessarily  made  a  witness 
{Gibson  v.  Allen,  10  Mod.  19), yet  one  co-defendant  inightexamine  another.  Ch.  Pr.  411;  Gil.  Eq.  Rep.  98. 
Where  a  court  of  equity  directs  a  party  to  be  examined  as  a  witness,  the  objection  is  merely  reserved  qua 
competency  as  a  party.     Rogers  v.  Whittingham,  1  Swans.  39. 

(1)  [If  the  plaintiff  neglects  to  deliver  the  particulars  of  his  demand  pursuant  to  an  order,  the  defendant 
is  entitled  to  move  for  judgment  as  in  case  of  non  pros.     Hcnrot  v.  Durand,  14  Johns.  329. 

An  order  for  a  bill  of  particulars  should  be  that  a  bill  be  furnislicd  by  a  certain  day,  or  that  the  plaintiff 
show  cause  why  he  has  not  furnished  it.  Brewster  v.  Sackett,  1  Cow.  571.  An  order,  staving  proceedings 
absolutely  until  a  bill  of  particulars  be  furnished,  is  irregular.  But  such  order  sta3's  proceedings,  until  it  is 
vacated.     Roosevelt  v.  Gardiner,  2  Cow.  463.] 

(2)  {And  the  objection  may  be  made  by  a  party  having  an  interest  in  the  suit,  though  not  a  party  on 
record,  if  called  to  testify  against  his  interest  in  the  subject-matter  of  the  cause.  Mauran  v.  Lamb,  7  Cow. 
174;  where  the  cestui  que  trust  of  the  plaintiff  on  record  was  protected  in  her  refusal  to  testify,  when  called 
upon  by  the  defendant,  the  action  being  brought  for  her  benefit.} 

[In  \Yilling  «.y  al.  v.  Consequa,  1  Peters,  307,  it  is  said  that  the  foundation  of  the  rule,  that  a  party  to  a 
suit  cannot  be  a  witness,  is  the  interest  which  the  party  has  in  the  event  of  the  suit  both  as  to  cost  and  the 
subject  in  dispute;  and  when  that  interest  is  removed,  the  objection  ceases  to  exist. 

In  Pennsylvania,  the  practice  is  established  for  a  party  to  the  suit  to  prove  the  service  of  notice,  to  pro- 
duce papers,  and  to  prove  notice  of  taking  depositions.  Jordanv.  Cooper  Sf  al.  3  Serg.&  R.  575,  584.  Kidd 
v.  Riddle,  2  Yeates,  444.  So  in  summary  inquiries,  such  as  questions  of  bail,  the  evidence  of  parties,  though 
interested  in  the  event  of  the  suit,  has  always  been  received.  Bank  of  Pennsylvania  v.  Hadfeg  S(  al.  3 
Yeates,  560.  So,  to  prove  that  a  material  witness  is  unable  to  attend,  in  order  to  entitle  his  deposition  to  be 
read.  Morris  v.  Flora,  cited  2  Dallas,  117.  1  Yeates,  16.  {Aliter,  in  North  Carolina.  Willis  v.  Brown, 
Martin,  52.  Anon.  v.  Brown,  1  Hayw.  227.)  So,  to  prove  the  deatli  of  a  subscribing  witness  to  a  deed,  in 
order  to  let  in  evidence  of  his  hand-writing.  Douglas's  Lessee  v.  Sanderson,  2  Dallas,  116.  1  Yeates,  15. 
Levants  Lessee  v.  Hart,  cited  1  Yeates,  16.  {And  in  Virginia  and  New  York,  a  party  may  be  examined  so 
as  to  lay  a  foundation  for  the  reception  of  secondary  evidence,  by  proving  the  loss  of  a  deed  or  paper,  and 
the  proper  search  for  it.  Ben  v.  Peete,  2  Rand.  539.  Givens  v.  Mans,  6  Munf.  301.  Jackson  v.  Frier,  16 
Johns.  193.; 

Whether  in  an  action  against  an  innkeeper,  for  money  lost  in  his  house,  the  plaintiff  is  a  competent  wit- 
ness to  prove  the  contents  of  a  bag  delivered  to  be  kept  for  him?  QatBre.  Sneider  v.  Geiss,  1  Yeates,  34. 
Where  tlie  master  of  a  vessel  broke  open  a  trunk  which  he  had  received  on  board  in  London  to  be  brought 
to  this  country,  and  embezzled  the  contents — the  owner  of  the  goods  was  admitted  by  the  Supreme  Court 
of  Maine,  in  an  action  of  trover  against  the  master,  to  testify  to  tlie  particular  contents  of  the  trunk — he  having 
otherwise  proved  the  delivery  thereof  and  its  violation,  and  there  being  no  other  attainable  evidence  of  its 
contents.     Herman  v.  Drinkwater,  1  Greenl.  27. 

In  South  Carolina,  a  party  interested  in  a  cause  is  not  a  competent  witness  to  prove  the  loss  of  a  paper 
material  to  the  issue.     Sims  v.  Sims,  2  Rep.  Con.Ct.  225.     As  to  other  states,  see  Vol.  I.  336;  note  (1). 

In  England  the  shop-book  of  a  tradesman  Is  not  evidence  of  a  debt  without  the  oath  of  the  clerk  who 
made  the  entry.  But  in  most  of  the  States  of  the  Union,  the  book  proved  by  the  suppletory  oath  of  the 
party  is  admitted.  In  different  States,  this  rule  has  different  modifications,  and  is  applied  to  very  dif- 
ferent kinds  of  charges  which  are  entered  in  parties'  books  of  account. 
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be  examined  upon  oath  as  a  witness  in  the  cause,  although  he  came  to 
defeat  the  claim  of  a  co-plaintiff  (/). 

It  has  been  seen,  that  in  general  a  voluntary  admission  made  by  a  party 
to  the  cause  is  admissible  evidence  against  him  (g).  This  is  true  where  the 
party  making  the  admission  is  affected  by  it,  in  his  own  private  and  natural 
capacity;  but  in  other  cases  the  rule  is  frequently  inappHcable. 

Where  a  corporation  has  been  a  party,  a  corporator  not  disqualified  on 
*79S     *the  score  of  interest  seems  at  all  times  to  have  been  considered  to  be  com- 
petent (A).     And  a  declaration  or  admission  by  a  corporator  is  not  admis- 
sible in  evidence  against  the  corporation  (^).     But  it  has  been  held  that  the 
declaration  of  a  rated  parishioner  is  admissible,  although  it  be  exceedingly 
weak  evidence  in  a  case  of  settlement  (J). 
Who  are        The  inhabitants  of  contending  parishes  in  settlement  cases  are  considered 
P""f?'      sub  modo  as  parties,  and  on  this  ground  it  has  been  held  that  an  inhabitant 
of  parishes,  of  ^'^^  adverse  parish  is  not  compellable  to  give  evidence  {k).     Still  inha- 
hundreds,   bitauts,  if  not  rated,  were  always  considered  to  be  competent  (/).     And 
*-"•  upon  indictments  against  the  inhabitants  of  counties  for  the  non-repair  of 

bridges,and  of  parishes  for  non-repair  of  high  ways,  the  inhabitants,  although 
parties,  seem  to  have  been  considered  as  competent  witnesses,  except  so  far 
as  they  were  rendered  incompetent  by  their  interest  (m).  The  statute, 
making  inhabitants  of  hundreds  (7i)  competent,  notwithstanding  their  in- 
terest, would  have  been  nugatory  if  the  objection  might  still  have  been 
taken  that  they  were  parties. 

The  respondents'  overseer,  producing  an  ancient  certificate  by  the  appel- 
lant parish,  may  be  examined  as  to  the  contents  (o).  So  may  a  corporator, 
producing  corporation  documents. 
Party  to  It  has  already  been  seen  that  a  party  to  a  transaction  is,  in  general,  com- 
the  record,  pgtent,  uuless  he  be  either  a  party  to  the  record,  or  be  disqualified  by  his 
interest  (p).  It  still  remains  to  be  considered  how  far  the  being  a  party  to 
the  record  will  in  itself  operate  as  a  disqualification.  In  the  first  place, 
whenever  there  are  several  defendants  in  tort,  and  after  the  whole  of  the 
evidence  has  been  gone  through  on  the  part  of  the  plaintiff,  he  may  be 
acquitted,  and  examined  as  a  witness  for  the  others  (g).     But  a  plaintiff  can 

(/)  Norden  v.  Williamson,  1  Taunt.  378;  and  Fenn  d.Pewtris  v.  Granger,  3  Camp.  177.  If,  however,  the 
Ifcnural  rule  of  exclusion  be  founded  partly  on  the  ground  of  policy,  it  seems  to  be  clear  in  principle  that  the 
rule  ought  not  to  be  infringed,  even  although  a  party  be  desirous  of  examining  his  adversary.  The  above 
case  of  Norden  v.  Williamson  was  so  peculiarly  circumstanced,  that  there  could  be  no  danger  of  perjury. 

(g)  S'Mjjrff,  tit.  Admissions. 

(h)  Supra,  340.  The  men  of  one  county,  city,  hundred,  town,  corporation  or  parish,  are  evidence  in  rela- 
tion  to  the  rights,  privileges,  immunities  and  affairs  of  such  town,  city,  &c.,  if  they  are  not  concerned  in 
private  interests  in  relation  thereunto,  nor  advantaged  by  such  rights  and  privileges  as  they  assert  by  their 
attestation.     Gilh.  L.  Ev.  128,  2d  ed.;  Vent.  351. 

(t)  Mayor  of  London  v.  Long,  1  Camp.  22. 

(j)  R.  v.  Inhab.  of  Hardwicke,  11  East,  579;  sec  stat.  54  Geo.  3,  c.  170;  and  see  R.  v.  Whitley,  Lower,  1 
M.  <fe  S.  636;  and  Vol.  I.  tit.  Witness.     But  sec  the  observations  there  as  to  the  stat.  54  Geo.  3,  c.  170. 

(k)  lb.     But  nov/  see  the  stat.  54  Geo.  3,  c.  170, s.  9,  vide  supra,  Vol.  I.  tit.  Witness. 

(/)  Ibid. 

(m)  Supra,  530.  Vol.  I.  tit.  Witness. — Inhabitant.  I  am  not  aware  of  any  instance  where  exemption 
from  examination  has  been  claimed  in  such  a  case  by  an  inhabitant,  on  the  ground  that  he  was  a  party. 

(n)  Supra,  Vol.  I.  tit.  Witness.  And  see  the  stat.  8  Geo.  2,  c.  16,  s.  15,  which  recites  that  hundredors  are 
incompetent  by  reason  of  interest. 

(o)  R.  V.  Netherthong,  2  M.  &  S.  337.  ( p)  Supra,  Vol.  I.  tit.  Witness. 

(q)  He  ought  to  be  acquitted  at  the  end  of  the  plaintiff's  case,  per  Alderson,  J.;  and  it  was  so  held  by  all 
the  Judges  on  consultation,  and  ruled  accordingly  by  Alderson,  J.,  in  Kendall  v.  Killshaw,  Lancaster  Sp. 
Ass.  1834.  For  otherwise,  per  Alderson,  J.,  the  party  against  whom  no  evidence  given  would  be  entitled  to 
cross-examine  the  witnesses  for  defendant.  Supra,  Vol.  I.  tit.  Witness.  So  upon  an  indictment.  R.  v.  Bed. 
der,  1  Sid.  237.  R.  v.  The  Mutineers  of  the  Bounty,  1  East,  313;  and  see  Dymolce's  Case,  Sav.  34;  Godb. 
326;  Vin.  Ab.  Ev.  I.  5, 1.  12;  Tr.  P.  P.  3.'i4,  7th  edit.  But  a  bankrupt  who  has  pleaded  his  bankruptcy,  is  not,  on 
proof  of  the  bankruptcy,  a  competent  witness  for  a  co-defendant.  Supra,  tit.  Bankrupt.  Qu.  whether,  when 
an  action  is  brought  against  a  constable  acting  under  a  warrant,  without  joining  the  justice,  the  constable, 
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in  no  case  examine  a  co-defendant,  although  nothing  be  proved  against 
him  (r)  on  the  trial. 

•''A  defendant  upon  the  record,  who  is  no  party  to  the  issue  tried,  may  *799 
usually  be  examined  as  a  witness,  if  he  be  not  disqualified  by  interest. 
Thus  a  co-defendant,  in  an  action  of  tort,  who  has  suffered  judgment  to  go 
by  default,  is  competent  to  prove  that  a  co-defendant  is  not  chargeable  {s). 
But  he  cannot  be  called  to  prove  a  co-defendant  guilty  (/).  So  a  defendant 
iu  ejectment  who  has  let  jndgmemt  go  by  default  is  a  competent  witness  for 
either  a  defendant  {11)  or  plaintitF  {y). 

A  co-defendant  in  assumpsit,  who  pleads  his  bankruptcy,  is  not  a  compe- 
tent witness  for  a  co-defendant  who  has  pleaded  non  assumpsit  (iv).  But 
where,  in  such  a  case,  the  plaintiff  had  entered  a  ?iolk  prosequi  as  to  tlie 
bankrupt,  the  latter  was  admitted  as  a  witness  for  the  other  defendants 

{^)  (1). 

Where  upon  an  issue  to  try  the  validity  of  a  will,  a  legatee  appeared 
under  a  liberty  "  to  attend  the  trial  of  such  issue,"  it  was  held  that  his 
counsel  might  cross-examine  witnesses,  and  suggest  points  of  law,  but  had 
no  right  to  address  the  jury  or  call  witnesses  (3/). 

The  effect  of  a  variance  as  to  pprties  between  the  record  and  the  evidence  Variance, 
is  considered  under  the  respective  titles  of  Jissuinpsit  (z),  Carriers  {a). 
Case  (b),  Deed  (c).  Ejectment  (d),  Husband  and  Wife  (e),   Tresjiass, 
Trover,  Variance. 

In  assumpsit,  the  joinder  of  too  many,  either  plaintiffs  or  defendants,  or 

on  proof  of  the  warrant,  is  not  entitled  immediately  to  his  acquittal  under  the  stat.  24  Geo.  2  c.  44    s.  6. 
Vide  supra,  tit.  Justices. 

(r)  B.  N.  P.  285;  2  Camp.  333,  n.  Tlie  general  rule  is,  that  a  party  to  the  record  cannot  be  examined; 
per  Le  Blanc,  J.  Ibid.;  and  per  Abbott,  L.  C.  J.,  in  BlackeU  v.  Weir,^  5  B.  &  C.  387.  A  plaintiff  cannot  call 
a  co-defendant  iu  assumpsil  who  has  let  judgment  go  by  default.  lb.  And  it  seems  to  be  a  o-eneral  rule 
that  a  plaintiff  can  in  no  case  examine  a  co-defendant  on  the  record;  a  rule  founded,  principalh',  on  the 
ground  of  policy  in  preventing  perjury,  and  a  consideration  of  the  hardship  of  calling  on  a  party  to  charge 
himself  And  this  rule  seems  to  be  strictly  observed  as  to  plaintiffs,  for  the  joining  so  many  defendants  is 
their  own  act,  although,  in  many  instances,  it  may  be  matter  of  necessity.  The  case  of  a  defendant  in  eject- 
ment who  has  let  judomeni  go  by  default  {Doe  d.  Harrop  v.  Green,  4  Esp.  C.  198)  is  scarcely  to  be  regarded 
as  an  exception;  for  there  the  proceeding  is  merely  fictilious,  and  the  name  of  the  defendant  does  not  appear 
upon  the  record.  In  the  cases  of  Marit  v.  Minnwaring,^  2  Moore,  9,  and  Brown  v.  Brown,  4  Taunt.  752,  it 
was  held  that  a  co-defendant  in  assumpsit,  who  had  let  judgment  go  by  default,  was  not  a  competent  witness 
for  the  plaintiff,  for  by  means  of  his  own  testimony  he  would  obtain  contribution  from  the  defendant  who  had 
pleaded.     Vide  tit.  Witness. — Interest. 

(s)  Ward  v.  Haydon  S{  another,  2  Esp.  C.  552,  cor.  Ld.  Kenyon,  2  Camp.  334,  n.;  cor.  Wood,  B.  Lancaster, 
1809.  Where  three  out  of  four  defendants  suffered  judgment  by  default,  it  was  iield  that  one  of  them  might 
be  subpoenaed  to  produce  a  deed.     Colley  v.  Smitli,^  4  Bing.  N.  C.  285;  and  6  Dowl.  399. 

(t)  Chapman  V.  Graves,  2  Camp.  333,  n.  cor.  Le  Blanc,  J.  Lancaster,  1810.  And  see  Barnard  v.  Dawson, 
2  Camp.  333,  n.  cor.  Lord  Kenyon.  But  in  the  case  of  Worallv.Jones,'^  7  Bing.  395,  it  was  held  that  where 
a  party  to  the  record  had  let  judgment  go  by  default,  consented  to  be  examined,  and  had  no  interest  in  the 
cause,  it  was  competent  to  the  plaintiff  to  examine  him.     See  R.  v.  Woburn,  10  East,  395. 

(m)  Vide  tit.  Witness — Interest.  (v)  Doe  d.  Harrop  v.  Green,  4  Esp.  C.  198. 

(w)  Raven  V.  Dvnning  Sf  another,  3  Esp.  C.  25.  See  Emmett  v.  Bradley,^  1  Moore,  332.  Emmettw.  Butler,^ 
7  Taunt.  599.  Peake's  Ev.  App.  Ixxxvii.  And  the  Court  would  not  in  such  a  case  permit  a  verdict  to  be 
recorded  in  favour  of  the  bankrupt,  for  the  purpose  of  enabling  him  to  give  evidence.  Currie  v.  Child  Sc 
others,  3  Camp.  283.  [Moody  v.  King,  2  B.  &  C.  558]  Where  one  of  several  defendants  sued  as  makers 
of  a  note,  pleaded  his  bankruptcy  and  certificate,  the  Court  permitted  a  verdict  to  be  taken  for  him,  and  that 
he  should  be  examined  as  a  witness  for  the  other  defendants.  Bate  v.  Russell,''  4  M.  &  M.  533.  S.  P.  Af- 
flalo  v.  Fourdrimer,s  6  Bing.  306.  (x)  M'lver  v.  Humble,  16  East,  171. 

(y)   Wright  v.  Wright,^  4  C.  &  P.  389;  and  7  Bing.  450,  n. 

{z)  Supra,  59.  (a)  Supra,  285.  (b)  Supra,  298. 

(c)  Supra,  378.  (d)  Supra,  430.  (e)  Supra,  535. 

(1)  \\r\  New  Hampshire  it  has  been  decided,  that  in  a  foreign  attachment  the  principal,  having  received 
from  the  plaintiff  a  release  of  all  the  debt  due  to  the  plaintiff,  except  so  much  as  maybe  found  in  the  liands  of 
the  trustee,  is  a  competent  witness  for  the  plaintiff  on  the  trial  of  the  issue  between  the  plaintiff  and  the 
trustee.     Wallace  v.  Blanchard,  3  New  Hamps.  Rep.  395.} 
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the  non-joinder  of  plaintiffs,  is  a  ground  of  nonsuit  (/),  but  the  non-joinder 
*S00  *of  other  defendants  must  be  pleaded  in  abatement  (g).  In  actions  of  tort, 
on  the  other  hand,  although  the  joinder  of  too  many  plaintiffs  be  a  ground 
of  nonsuit  (A),  the  non-joinder  of  plainiiffs  must  be  pleaded  in  abate- 
ment (i);  the  joinder  of  two  many  defendants  is  not  a 'ground  of  nonsuit, 
•  since  some  may  be  convicted  and  the  rest  acquitted  {k);  the  same  rule 
applies  in  penal  actions  (/);  and  the  non-joinder  of  others  as  defendants  in 
2Je?'S07ial  actions  o{  tort  (ni)  cannot  be  taken  advantage  of,  even  by  plea  in 
abatement.  Where,  however,  the  action  is  founded  hnmediately  upon  a 
contract,  and  for  a  damage  resulting  from  mere  breach  of  contract,  although 
in  form  it  be  an  action  of  tort,  the  joinder  of  defendants,  who  did  not  con- 
tract, would,  it  seems,  be  a  ground  of  nonsuit  under  the  general  issue  (w); 
and  in  such  case  one  of  two  joint  contractors  cannot  maintain  a  separate 
action  (o). 

PARTNERS  {p). 

Identity  of.  Where  two  or  more  unite  in  partnership,  for  carrying  on  a  particular 
trade,  or  other  purpose,  they  become  in  point  of  law  so  identified  with  each 
other  {q),  that  the  acts  and  admissions  of  any  one,  with  reference  to  the 
common  object,  are  the  acts  and  declarations  of  all,  and  are  binding  upon 
all.  The  very  constitution  of  this  relationship  furnishes  a  presumption  that 
each  individual  partner  is  an  aiuhorized  agent  for  the  rest,  but  this  pre- 
sumption has  no  operation  where  a  party  who  would  rely  upon  it  has  re- 
ceived express  notice  to  the  contrary,  or  where  the  transaction  between 
himself  and  the  individual  partner  is  a  fraud  upon  the  rest. 
*S01  *The  rules  of  evidence  on  this  subject  result  from  these  general  principles 
of  law  regarding  partnerships,  subject  to  this  further  consideration,  that  the 
acts,  conduct  and  representations  of  parties,  may  be  conclusive  evidence  of 
their  partnership,  in  ftivour  of  strangers  who  are  not  cognizant  of  their 

(/)  Supra,  59 — 100.  Joint-tenants  must  also  join  in  actions  ex  cnntractu  (Co.  Litt.  180,  b.;  Bac.  Abr.  tit. 
Joif^t-tenants,  K.  1  B.  &  P.  73);  and  bo  must  parceners  in  all  actions  relating  to  their  estate  (R.  T.  Hardw. 
398,9).  Teniints  in  common  may  either  join  or  sever  in  actions  on  contracts  relating  to  their  estate,  al- 
though they  must  sever  in  avowry  lor  rent,  Bac.  Ab.  lit  Joint-tenants  and  Tenants  in  Common,  K.;  1  Lev. 
109:  Sir  T.  Raymond,  80. 

(g)  Ibid.  (It)  Supra,  297. 

(i)  Supra,  297.  .Toint-tenants  and  parceners  must  join  in  personal  as  well  as  real  actions  for  injuries  affect- 
ing their  real  property,  or  the  non-joinder  may  be  pleaded  in  abatement  (Bac.  Abr.  til.  Joint-tenants,  K.  2  Vin. 
Ab.  59;  Vin.  Ab.  til.  Parceners).  Tenants  in  common  must  sever  in  real  actions,  exce|)t  in  quare  impedit; 
but  tiiey  may  join  in  personal  actions  for  a  joint  damage  to  the  estate  (Bae.  Ab.  Joint-tenants,  K.;  5  T.  R. 
247;  Cro.  Jac.  231;  2  Bl.  1077;  Yelv.  161),  or  each  may  sue  separately  (5  T.  R.  248;  2  Bl.  R.  1077).  The 
nun-joinder  of  a  part-owner  of  a  chattel  must  be  pleaded  in  abatement,  although  the  omission  appear  on  the 
declaration  in  trover.  Addison  v.Overend,  6  T.  R.  766.  Lease  to  A.  and  B.,  A.  demises  part  to  D.,  and 
gives  receipts  and  a  notice  to  quit  in  his  own  name.  A.  and  B.  {semble)  cannot  jointly  maintain  an  action  in 
the  nature  of  waste.     Steele  v.  Western,^  7  Moore,  29. 

(fc)  Supra,  285,  297. 

(/)  Hardyman  v.  WMtaker  Se  at,  2  East,  573,  n.  and  see  Barnard  v.  Gostling  Sc  al.  2  East,  569. 

(m)   1  Will.  Saund.  29l,a. 

(n)  Weall  v.  King,  12  East,  452,  [and  Mr.  Day's  note.]  The  plaintiff  declared  for  a  deceit  alleged  to  have 
been  practised  by  means  of  a  warranty  made  by  two  defendants  upon  a  joint  sale  to  him,  by  both,  of  sheep, 
their  joint  property,  and  it  was  held  that  the  plaintiff  could  not  recover  upon  proof  of  a  contract  of  sale  and 
warranty  by  one  only  as  of  his  separate  property.  See  also  Max  v.  Roberts,  2  N.  R.  454;  where,  in  an  action 
on  the  case,  upon  the  delivery  of  goods  to  several  joint  ship-owners,  to  be  carried  to  A.  for  freight,  and 
alleging  a  deviation,  it  was  held,  that  if  the  plaintiff  failed  to  prove  them  all  to  be  owners,  he  could  not  reco- 
ver against  the  rest.  It  is  otherwise  where  negligence  is  the  test  of  the  action,  although  a  contract  exist  re- 
lating to  the  business  in  whioh  the  negligence  occurred.     See  Govelt  v.  Radnidge,  3  East,  62.     Supra,  285. 

(o)  Hill  v.  Tucker,  1  Taunt.  7.  Bail,  jointly,  employed  an  attorney  to  surrender  the  principal;  and  held 
that  they  could  not  maintain  separate  actions  for  neglecting  to  surrender  the  principal. 

(p)  See  the  Act  for  regulating  the  co-|)artnership  of  bankers;  7  G.  4,  c.  46.  See  as  to  joint-stock  compa- 
nies, 1  &  2  Vict.  c.  96,  continued  and  extended  by  3  «fc  4  Vict.  c.  111. 

{q)  Partners  are  at  law  joint-tenants,  part-owners  are  tenants  in  common,  and  one  cannot  sell  the  share  of 
another.     Abbott's  L.  S.  68.     See  Ouslon  v.  Hebdcn,  1  VVils.  101. 
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private  arrangements,  but  who  must  be  guided  by  external  indications, 
although  as  between  themselves,  they  are  not  partners.  The  subject  will 
be  considered  as  it  relates  to — 

1.  Actions  by  several  Partners,  SOI. 

-  -     -  by  one  of  several,  803. 

2.  Actions  against  several,  804. 

-  -     -  proof  in  Defence,  809. 

-  -     -  evidence  of  Dissolution,  811. 
-----     -  of  Notice,  812. 

-  -     -  against  one  of  several,  814. 

3.  By  one  partner  against  another,  815. 

4.  Competency,  817. 

First.  Where  several  plaintiffs  bring  an  action  of  assumpsit,  unless  Actions  by 
they  rely  upon  a  contract  expressly  made  with  all,  they  must  prove  a  joint  ^^^^'^^'" 
interest,  arising  by  implication,  as  by  evidence  tliat  they  are  partners,  and 
jointly  interested  in  the  subject-matter;  for  if  a  contract  be  made  by  the 
joint  agent  of  all,  or  by  one  partner  in  behalf  of  all,  they  may  sue  jointly 
upon  it,  although  their  names  have  not  been  expressly  mentioned  (r).  It 
must  be  proved  that  all  who  sue  were  partners  at  the  time  of  the  con- 
tract: one  who  has  been  subsequently  admitted  into  the  firm  cannot  join, 
although  it  were  stipulated  that  he  should  have  a  share  in  past  trans- 
actions {s). 

Tlie  evidence  of  partnership  usually  consists  in  the  oral  testimony  of  Proof  of 
clerks,  or  other  agents  or  persons  who  know  that  the  alleged  partners  have  P^f^n^r- 
actually  carried  on  business  in  partnership;  it  is  unnecessary,  even  in  cri-^''^^  '' 
minal  cases,  to  produce  any  deed  or  other  agreement  by  which  the  co-part- 
nership has  been  constituted. 

Where  several  sue  as  indorsees  of  a  bill,  indorsed  in  blank,  it  is  unneces- 
sary to  give  any  proof  of  their  partnership  or  joint  interest  (/). 

*  Where  Ji.  and  B.  being  partners,  their  agent,  after  an  act  of  bankruptcy     *802 
by  A.  {ii)  but  before  an  act  of  bankruptcy  by  B.,  paid  a  sum  of  money  on 

(r)  See  tit.  Assumpsit,  and  Vendor  &  Vendee.  In  Skinner  v.  StocJcs,^  4  B.  &  A.  437,  it  was  held  that  the 
action  might  be  brought  eitiier  in  the  name  of  the  person  with  whom  ihe  contract  was  actually  made,  or  in 
the  names  of  the  parties  really  interested.  Where  two  brought  an  action  as  partners  (with  whom  tlie  de- 
fendant had  formerly  dealt),  and  at  the  trial  it  appeared  that  at  the  time  of  the  contract  a  third  person,  who 
had  formerly  been  a  partner,  and  though  he  had  withdrawn  his  name  when  the  goods  were  supplied,  still 
continued  to  receive  part  of  the  profits,  but  was  not  a  party  to  the  action,  Lord  Kenyon  refused  to  nonsuit  the 
plaintiffs.  But  where  the  action  was  brought  in  the  names  of  several,  who  had  agreed  that  Ross  (one  of 
them)  should  carry  on  the  business  in  his  own  name,  it  was  held  that  the  defendant  was  entitled  to  set  off  a 
debt  to  Ross  for  business  done  on  Ross's  own  account;  and  Lord  Kenyon  observed  that  the  plaintiffs  had 
subjected  themselves  to  this  by  holding  out  false  colours  to  the  world,  and  permitting  Ross  to  appear  as  the 
sole  owner.  Stacey  Sf  others  v.  Decy,  1  Esp.  C.  468.  Leveck  v.  Shafto,  2  Esp.C.  468.  Where  three  firms 
agreed  to  purcliase  jointly  certain  goods,  and  the  purchase  was  effected  by  one  party,  and  the  broker  knew 
him  only,  held  that  all  might  join  in  the  action  for  breach  of  contract.  Cothay  v.  Fennell,^  10  B.  &  C.  671. 
All  pait-owners  are  partners  in  respect  of  the  concerns  of  a  ship,  and  all  ought  to  join  in  an  action  for 
freight.  Abbott  on  Shipp.  82.  And  if  any  injury  be  done  to  a  ship  and  a  part-owner  dies,  the  action  sur- 
vives,    lb.  81. 

(s)  Wilsford  v.  Wood,  1  Esp.  C.  182.  Wiiere  a  guaranty  is  given  to  one  person  for  the  benefit  of  all,  all 
may  sue.     Garrett  v.  Handley,^  4  B.  &  C.  664. 

(/)  Rordasnz  v.  Leach,*  1  Slarkie's  C.  446;  and  supra,  216. 

(u)  The  consequence  of  a  dissolution  of  partnership  between  A.  and  B.  by  the  bankruptcy  of  5.  is  that  A. 

(A)  (Where  a  note  or  bill  is  payable  to  a  firm,  strict  proof  is  required  that  the  firm  consists  of  the  plain- 
tiffs on  the  record.  McGregor  v.  Cleveland,  .'>  Wend.  495.  In  an  action  against  several  as  partners,  although 
but  one  of  the  defendants  be  brought  into  court,  if  he  appear  and  plead  the  general  issue,  the  plaintiff  is  not 
entitled  to  recover  unless  he  establish  a  joint  liability  of  the  defendants.  Hallidny  v.  M'Dovgall.  20  Wend. 
81.  General  reputation  connected  with  corroborating  circumstances,  will  be  sufficient,  at  least  prima  facie 
to  establish  the  fact  that  A.  was  the  partner  of  B.  and  C.  Whitney  v.  Sterlins^,  14  Johns.  215.  Two  per- 
sons signing  a  joint  note  is  no  evidence  of  a  partnership  between  tliem.     Hopkins  v.  Smith,  1 1  Johns.  161.) 
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Assignees  the  joint  account  to  C,  it  was  held  that  the  assignees  under  a  joint  com- 
of partners,  j-j-^fssion  could  not  recover  this  money  as  had  and  received  to  the  use  of  Ji. 
and  B.  before  they  became  bankrupts,  or  as  money  received  to  their  use,  as 
assignees  since  the  bankruptcy  (.r),  even  although  Ji.  knew  of  the  bank- 
ruptcy of  B.\  for  a  solvent  partner  may  dispose  of  the  partnership  effects 
in  discharge  of  a  partnership  debt  [y).  So  \{  A,  in  such  case,  after  a  secret 
act  of  hiinkrnptcy  by  B.  dispose  of  the  partnership  effects  for  a  valuable 
consideration,  and  afterwards  commit  an  act  of  bankruptcy,  the  assignees 
of  both  under  a  joint  commission  cannot  maintain  trover  against  the  bond 
fide  vendee  (r). 

Where  an  Act  authorized  all  suits  on  the  part  of  the  company  to  be  com- 
menced and  prosecuted  in  the  name  of  the  chairman,  held  that  it  did  not 
extend  to  authorize  a  suit  to  be  commenced  by  the  chairman  against  a 
member  for  an  account  of  monies  received  by  him  for  shares  which  he 
was  employed  to  sell,  but  that  it  was  necessary  to  make  the  other  members 
parties  to  the  suit  («). 
Satisfac         It  is  a  good  defence  to  show  that  one  of  several  plaintiffs  cannot  recover 
tion  toone,jj|(_j^Qj^g[^  [^g  ^JJg^y.  iij^ye  been  guilty  of  fraud  against  the  rest.     Thus  ^.,  B. 
^'  and  C.  cannot  recover  on  a  bill  of  exchange  drawn  by  them,  and  accepted 

by  the  defendant,  A.  having  (in  fraud  of  his  partners)  engaged  to  provide 
for  the  acceptance  when  the  bill  should  be  due  (6).  A  covenant  by  one 
partner  not  to  sue  is  not  a  release  of  a  partnership  debt  (c). 
*S03  *VVhere  A.  was  a  partner  with  B.  in  one  firm,  and  also  with  C.  in  another, 
and  the  firm  of  A.  and  B.  indorsed  a  bill  to  t/2.  and  C,  and  B.  received 
securities  from  the  drawer,  on  an  undertaking  by  B.  that  the  bill  should  be 
taken  up  and  liquidated  by  the  house  of  A.  and  B.,  it  was  held  that  A. 
being  bound  by  the  act  of  his  partner,  could  not  in  conjunction  with  C, 
maintain  an  action  on  the  bill  against  the  acceptors  (d).  So  if  one  partner 
be  precluded  by  the  illegality  of  his  act  from  recovering  in  the  particular 
transaction,  his  partners,  although  innocent,  cannot  recover  (e). 

and  the  assignees  of  B.  become  tenants  in  common  of  each  individual  article;  15  Ves.  229.  The  right  is  not 
to  an  individual  proportion  of  each  specific  article,  but  to  an  account;  the  property  is  to  be  made  the  most 
of  and  divided;  per  Lord  Eldon,  in  Crawshay  v.  Collins,  lb.  See  Fox  v.  Hanbury,  Cowper,  449.  Where  one 
of  several  partners  (the  plaintitfs)  drew  a  bill  which  the  defendant  accepted  on  the  conditiou  that  such  partner 
would  provide  for  it  wiien  due,  held  that  as  he  having  failed  in  performing  the  condition  could  not  have  sued 
the  defendant,  his  partner  being  bound  by  his  acts  could  not  maintain  a  joint  action.  Sparrow  v.  Chisman,^ 
9  B.  &  C.  241. 

{x)  Smith  V.  Goddard,  2  B.  &  P.  465. 

(y)  Harvey  v.  Crickeit,  B.  R.  Sittings  at  Serjeant's  Inn  before  Mich.  Term,  57  G.  3;  Sel.  N.  P.  1060;  i.  e. 
to  one  who  had  no  knowledge  of  the  bankruptcy  of  the  partner.  If  a  creditor  take  the  notes  of  a  person  after 
knowledge  of  the  bankruptcy  of  one  of  several  partners,  though  the  rest  are  then  solvent,  he  cannot  set  tliern 
off;  per  three  Judges,  K.  B.  Sittings  before  Mich.  T.  1830;  and  see  Biggs  v.  Fellows  ^  8  B.  &C.  402, 

(2)  Fox  v.  Hanbury,  Cowp.  449. 

(a)  M'Mahon  v.  Upton,  2  Sim.  473.     And  see  Long  v.  Young,  369. 

(/()  Richmond  v.  Heapy,^  1  Starkie's  C.  102;  where  it  was  held  by  Lord  Ellenborough  that  the  parties  could 
not  sue  out  a  commission  of  bankruptcy  founded  upou  that  debt  (Johnson  v.  Peck,  cor.  Holroyd,  J.  Lancaster 
Summer  Assizes,  1821).  Sparrow  v.  Chismnn,9  B.  &  C.  241.  Jacaud  v.  French,  12  East,  317.  Bolton  v. 
Poller,  1  B.  &  P.  539.  So  where  A.  being  indebted  to  B.  and  C,  allowed  the  amount  on  the  settlement  of 
a  private  account  between  himself  and  C,  and  the  latter  gave  a  receipt  to  A.  for  the  amount,  it  was  held  that 
this  was  a  good  discharge  [Henderson  v.  Smith,  2  Camp.  561).  But  where  such  a  receipt  was  given  after 
notice  in  tlie  Gazette  of  the  dissolution  of  partnership  between  B.  and  C.  and  that  debts  were  to  be  paid  to 
the  former  only,  it  was  held  to  be  fraudulent  and  void,  Ibid.,  and  afterwards  by  the  Court  of  K.  B.  A.,  B. 
and  C.  being  partners,  and  A.  and  D.  being  also  partners,  A.  indorsed  bills  and  paid  money  to  A.,  B.  and  C, 
the  property  of  A.  and  D.,  in  payment  of  a  debt  due  from  A.  to  A,,  B.  and  C,  and  afterwards  indorsed  the 
bills  in  the  names  o?  A.,  B.  and  C.  to  a  creditor  of  tiic  firm;  held,  that  though  this  was  a  fraud  by  A.  on  D., 
yet  tliat  A.  and  D.  could  not  recover  against  B.  and  C;  and  that  after  the  bankruptcy  of  A,  and  D.  their  as- 
signees  were  not  in  a  belter  situation.     Jones  v.  Yates,"^  9  B.  &  C.  532. 

"(c)    Walmesly  v.  Cooper,  3  P.  &  D.  149. 

{d)  Jacaud  v.  French,  12  East,  317.  (c)  3  R.  T.  454. 
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Thus  if  goods  be  sold  and  packed  by  a  partner  living  in  Guernsey,  for 
the  purpose  of  being  smuggled  into  this  country,  the  parties  who  live  in 
England,  although  ignorant  of  the  transaction,  cannot  jointly  with  the  other 
maintain  an  action  for  the  goods,  for  the  act  of  one  partner  is  the  act  of 
all  (/). 

But  where  a  party  colludes  with  one  partner  of  a  firm  to  enable  him  to 
defraud  the  other  partners,  the  one  partner  may  maintain  a  joint  action 
with  the  rest  in  respect  of  such  tort  {g).  A  joint-stock  company,  the  shares 
of  which  may  be  increased  to  an  unlimited  extent,  and  be  assigned  or  dis- 
posed of  by  deed  or  will  to  any  persons  at  the  discretion  of  the  holders, 
are  fraudulent  and  illegal  {h). 

The  non-joinder  of  a  co-contractor  as  plaintiff",  is,  in  general,  a  ground  of  Action  by 
nonsuit.  °^^^^^°^ 

A  surviving  partner  cannot  recover  in  assumpsit  without  naming  his 
deceased  partner  in  the  declaration  (e),  for  there  is  a  variance.  But  where 
money  is  owing  to  two  partners,  and  after  the  death  of  one  it  is  paid  to  a 
third  person,  the  survivor  may  maintain  an  action  for  money  had  and 
received  to  his  own  use  [k). 

On  an  execution  against  one  of  several  partners,  the  purchaser  of  his  in- 
terest-in partnership  property  becomes  tenant  in  common  with  the  rest  (/). 

The  party  with  whom  the  contract  has  been  expressly  made  may  alone 
*sustain  the  action,  although  it  turn  out  that  another  person,  whose  name     *804 
was  not  mentioned,  is  secretly  interested  {m). 

Where  business  has  been  carried  on  in  the  names  of  several,  one  of  them 
may  still  support  an  action  o(  assumpsit,  provided  he  expressly  prove  that 
the  others  were  not  in  fact  partners  (w);  and  a  party  in  whose  name  the 

(/)  Biggs  V.  Lawrence,  3  T.  R.  454,  See  Clugas  v,  Peneluna,  4  T.  R,  466.  Waymell  v.  Read,  5  T.  R. 
599. 

{?■)  Longman  v.  PoW  1  Mood.  &  M.  C.  223. 

(h)  Blundell  v.  Windsor,  8  Sim.  601. 

(i)  Jell  V.  Douglas:^  4  B.  &  A.  374.  Richards  v.  Heather,  1  B.  &  A.  29.  Webher  v.  Tivill,  2  Saqnd. 
by  Serj.  Will,  121,  n.  1.  Israel  v.  Simmons,^  2  Stark ie's  C.  356.  Where  a  partnership  is  determined  by 
death,  it  survives  in  many  cases  as  to  the  legal  title,  but  not  as  to  the  beneficial  interest.  Per  Ld.  Eldon, 
C,  in  Crawshay  v.  Collins,  15  Ves.  227.  If  a  partner  die,  the  debts  and  effects  survive,  but  the  survivor  is 
a  trustee  in  equity,  1  Ves.  243.  Croft  v.  Pyhe,  3  P.  W.  182.  Exparte  Ruffini,  6  Ves.  126.  1  Madd.  ch. 
76.  "Hereby  it  is  manifest,  that  survivor  iioldeth  place  generaWy,  as  well  between  joint  tenants  of  goods 
and  chattels  in  possession  or  in  right  as  joint  tenants  of  inheritance."  1  Ins.  182.  See  the  diversities  be- 
tween a  naked  trust  and  one  joined  to  an  estate  or  interest.  lb.  181.  And  between  authorities  created  by 
parties  and  those  created  by  law  for  the  sake  of  justice.     lb. 

The  law  will  take  notice  of  the  Lex  Mercntoria,  as  that  there  is  no  survivorship.  Per  Powell,  J.  Bellasis 
v.  Hesler,  Lord  Ray.  281.     See  Jrfferies  v.  Small,  1  Ves.  217. 

{k)  Smith  V.  Barrow,  2  T.  R.  476. 

(/)  Chapman  v.  Coops,  3  B.  &  P.  289.  And  the  purchaser  takes  subject  to  the  rights  of  the  other  partner. 
Per  Lord  Mansfield,  Fox  v.  Hanbury,  Cowp.  449.  1  Salk.  392.  West  v.  Skipp,  cited  Cowp.  449,  Per 
Lord  Hardwicke.  If  a  creditor  of  one  partner  take  out  execution  against  the  partnership  effects  he  can 
only  have  the  undivided  share  of  his  debtor,  and  must  take  it  in  the  same  manner  the  debtor  himself  had  it, 
and  subject  to  the  riglils  of  the  other  partner.  The  transfer  merely  gives  a  right  to  an  account,  each  partner 
having  an  interest  not  in  the  whole,  but  in  the  surplus.  Per  Lord  Eldon,  in  Button  v.  Morrison,  17  Ves. 
201.  And  see  S.  P.  5  Madd.  Chancery,  76;  1  Wightw,  50.  See  Tyler  v.  Duke  of  Leeds,*  2  Starkie's  C.  218. 
The  sheriff  must  sell  the  debtor's  share  and  make  the  purchaser  tenant  in  common.  Holmes  v.  Mentze,^  4 
Ad.  &  KM.  127, 

(m)  Lloyd  v.  Archbowle,  2  Taunt,  324.  Mawman  v,  Gillet,  lb,  325,  And  per  Sir  James  Mansfield,  Ibid.: 
"If  you  can  find  out  a  dormant  partner  you  may  make  him  pay,  because  he  has  had  the  benefit  of  your 
work;  but  a  person  with  whom  you  have  no  privity  of  communication  shall  not  sue  you."  But  see  Skin- 
ner V.  Slocks,^  4  B,  &  A,  437,  Supra,  Leveck  v,  Shafto,  2  Esp,  C,  468,  Lucas  v,  De  la  Cour,  1  M,  & 
S.  249, 

(n)  The  banking  trade  was  carried  on  in  the  jofnt  names  of  the  father  and  son,  and  the  accounts  were 
headed  in  their  joint  names  in  the  banking  books;  and  it  was  held  that  the  father  could  not  maintain  a 
separate  action  without  proof  that  the  son   (although  proved  to  be  a  minor)  had  no  share   in  the  business. 
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business  has  been  carried  on  as  a  co-partner  is  con^petent  to  prove  that  in 
fact  he  was  not  a  partner  (o). 
Against  Secondly.  In  an  action  against  several,  upon  a  contract  on  which  they 

several.      ^j.g  lif^^ig  ^g  partners,  the  [)roof  of  partnership  usually  consists  in  evidence 
Proof  of     that  they  have  acted  as  partners  in  the  particular  (/j)  business.     Less  evi- 
partner-      dence  is  usually  sufficient  in  this  case  than  is  requisite  where  partners  sue 
'^'  as  plaintiffs,  for  there  they  are  cognizant  of  all  the  means  by  which  the  fact 

is  capable  of  being  proved:  but  where  they  are  sued  as  defendants  the 
plaintiff  may  not  be  able  to  ascertain  the  real  connection  between  the  par- 
ties; it  is  sufficient  for  him  to  show  that  they  have  acted  as  partners  (§'),  and 


Tetd  V.  ElworOty,  14  East,  210.     Atkinson  v.  Laing,^  1  D.  «Sl  R.  16.     Parsons  v.   Crosby,  5  Esp.  C.  199. 
Leveck  v.  Skafto,  2  Esp.  C.  468. 

Where  the  contract  was  originally  entered  into  by  A.  for  himself  and  partner,  under  the  name  of  "  H. 
and  Sons,"  held  that  it  was  not  necessary  to  join  parties  wiio  were  by  a  subsequent  agreement  to  have  a 
share  in  the  contract.     Hovill  v.  Stephenson,^  4  C.  &.  P.  469. 

In  an  action  for  business  done  by  the  pliiintifF,  as  an  attorney,  it  being  proved  that  his  son's  name  was 
joined  as  a  partner,  in  letters,  and  on  the  door  of  tlie  office,  but  he  swore  that  he  was  not  in  fact  a  partner; 
held  that  the  plaintiff  was  not  entitled  to  maintain  tlie  action  alone  if  the  son  were  believed,  notwithstand- 
ing  the  evidence  miglit  be  sufficient  to  render  tiiem  jointly  liable  in  an  action  for  negligence.  Kell  v. 
Nainby-i  10  B.  &C.  20. 

A  father  and  son,  being  joint  farmers,  the  son  died,  and  the  father  carried  on  business  for  benefit  of 
himself  and  next  of  kin.  Held  that  the  property  was  well  laid  in  the  father  and  son's  next  of  kin.  R.  v. 
Scott,  Russ.  tfc  Ry.  C.  C.  13;  and  R.  v.  Gaby,  lb.  178.  D.  and  C.  were  partners,  C.  died  intestate,  leaving  a 
widow;  the  widow  acted  as  partner.     Stolen  property  was  held  to  be  well  laid  in  D.  and  W. 

(o)  Glossop  V.  Colman,'^  1  Starkie's  C.  25. 

{p)  Partners  in  a  p:uticular  concern  are  not  liable  in  respect  of  transactions  foreign  to  that  concern  unless 
they  have  held  themselves  out  to  others  as  partners  in  such  transactions.     See  below,  notes  (r)  and  (s). 

{q)  Even  allhougii  the  partnership  is  by  deed  {Alderson  v.  Clay,^  1  Starkie's  C.  406).  To  make  one 
liable  as  partner,  there  must  either  be  an  actual  contract  to  sliare  in  profit  and  loss,  or  lie  must  have  per- 
milled  his  credit  to  be  pledged  by  the  use  of  his  name  as  a  partner  {Hoare  v.  Dawes,  Doug.  371).  An 
agreement  to  share  profits  alone  raises  a  liability,  in  point  of  law,  to  losses  with  respect  to  creditors  (Hesketh 
v.  Blanchard,  4  East,  146.  Wavgh  v.  Carver,  2  H.  B.  247).  Where  a  debtor  and  creditor  agree  to  l>e  jointly 
concerned  in  an  adventure  abroad,  which  is  to  be  purchased  by  tlie  debtor,  and  the  returns  are  to  be  paid  to 
the  creditor  in  satisfaction  of  the  debt,  both  are  liable  as  partners  to  vendors  from  whom  the  debtor  in  con- 
sequence purchases  goods  abroad.  Gouthwaite  v.  Duckworth,  12  East,  421.  And  see  Waugh  v.  Carver,  2 
H.  B.  235,  and  Gardiner  v.  Childs,^  8C.&.P.  345.  A.  directs  B.,  a  broker,  to  buy  goods,  and  it  is  agreed 
that  B.  shall  be  interested  therein  one-third,  acting  in  the  business  free  of  commission,  and  the  concern  is 
afterwards  treated  as  a  joint  one;  it  was  held  that  B.  had  power  to  pawn  the  goods,  there  being  no  ground 
for  imputiug  fraud  or  collusion.  Reid  v.  Hollingshead,''  4  B.  &,  C  867. — The  communion  of  profit  and  loss 
is  the  true  test  of  partnership.  An  agreement  by  several  to  take  aliquot  parts  of  a  commodity  to  be  pur- 
chased by  A.,  where  there  is  no  agreement  for  a  re-sale,  docs  not  make  them  partners  {Coope  v.  Eyre,  1  H. 
B.  37).  An  agent  whose  wages  are  paid  by  a  proportion  of  the  profits,  is  not  a  partner  {Meyer  v.  Sharpe,^ 
5  Taunt.  74).  [Rice  v.  Austin,  17  Mass.  R.  197.]  If  A.  be  paid  by  Si  portion  of  the  profits,  he  is  as  to  third 
per.«ons  a  partner;  but  if  he  be  paid  by  a  sum  in  proportion  to  the  profits,  it  is  otherwise.  Ex  parte  Hamper, 
17  Ves.  404.  Per  Lord  Eldon,  Ex  parte  Roivlandsvn,  1  Rose,  91.  Grace  v.  Smith,2  Bl.  398.  An  agree- 
ment that  A.  shall  make  purchases  for  B.,  and  in  lieu  of  brokerage,  have  one-ihird  of  the  profits  arising 
from  sales,  and  bear  a  proportion  of  the  losses,  makes  him  a  partner  as  to  third  persons.  Per  Holroyd,  J., 
Smith  V.  Watson,^  2  B.  &C.  409.  An  agreement  tliat  A.  for  his  labour  shall  share  the  profits  m-nde  by  B.'s 
vessel,  constitutes  them  partners  as  to  third  [)ersons;  secus,  of  an  agreement  that  he  shall  receive  half  the 
gross  earnings.  In  the  former  case  there  is  a  communion  of  profit  and  loss;  the  latter  is  merely  a  mode  of 
payment  for  labour.  Dry  v.  Boswell,  1  Camp.  329.  See  Wish  v.  Small,  lb.  331.  Benjamin  v.  Porteous,  2 
H.  B.  590.  Mair  v.  Glennie,  4  M.  &  S.  240.  Cheap  v.  Cramond,^o  4  B.  &  A.  663.  Wilkinson  v.  Frazier, 
4  Esp.  C.  182.  R.  V.  Hartley,  Russ.  &  Ry.  C.  C.  L.  139.  Joint  proprietors  of  a  coach,  each  of  whom  pro- 
vides horses  for  his  own  stage,  but  who  share  the  gross  proceeds,  are  not,  it  seems,  jointly  liable  for  goods 
supplied  for  the  horses  (Barton  v.  Hanson,  2  Taunt.  49);  but  qu.  whether  the  particular  agreement  inter  se 
was  not  known.  [Sec  Wet?nore  v.  Bakar,  9  John.  R.  .307.]  Where  A.,  B.,  C.  and  D.  were  partners  in  a 
coach  concern,  but  A.  provided  coaches  and  horses  at  a  certain  allowance  per  mile,  it  was  held  that  A. 
alone  was  liable  for  the  repairs  of  the  coach,  to  one  who  knew  the  agreement,  although  the  names  of  all 
appeared  on  the  coach.  Hiard  v.  Bigg  and  another,  per  Holroyd,  J.,  Winch.  Sp.  Ass.  1819,  Mann.  Ind.  220. 
But  they  are  jointly  liable  to  one  who  sends  goods.  Ibid.  So  for  any  damage  done  in  the  management 
of  the  coach.  Ibid.  And  see  Waland  v.  Elkins,^^  1  Starkie's  C.  272,  and  Green  v.  Beesley,^^  2  Bing.  N.  C. 
108.  A.  agreed  to  carry  a  mail  from  M.  to  N.  at  so  much  a  mile,  the  money  received  for  parcels  to  be 
equally  divided,  and  losses  borne  equally;  they  were  held  to  be  partners.  Ibid.  Executors  who  continue 
the  share  of  a  deceased  partner  in  trade,  for  the  benefit  of  the  deceased  partner's  infant  child,  are  liable  as 
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that  by  their  *habit  and  course  of  dealing,  conduct  and  declarations,  they 
have  induced  those  with  wliom  they  liave  dealt  to  consider  them  to  be 
partners  (r).  Hence  if  a  person  has  represented  himself  to  be  a  partner, 
and  has  been  trusted  as  such,  he  is  bound  by  that  representation,  and  it  is 
no  defence  for  him  to  show  that  lie  was  not  in  fact  a  partner  (s).  One  who 

partners.  Wighlman  v.  Townroe,!  M.  &S.  412.  One  of  several  joint  proprietors  of  a  ship,  who  assigns 
his  interest  to  another,  the  register  remaining  joint  as  a  collateral  security,  is  liable  for  repairs.  The  amount 
or  proportion  of  profit  received  is  not  material.  R.  v.  Dodd,  9  East,  5"27. — It  frequently  happens  that  a 
partner  in  a  firm  may  be  considered  a  third  person  in  transactions  between  the  firm  and  a  party  with  whom 
the  firm  deals  (per  Eyre,  C.  J.,  Bollon  v.  Puller,  1  B.  &  P.  546,  7).  [Gill  v.  Kuhn,  6  Serg.  &  R.  333.]  But 
in  actions  by  the  firm,  the  liability  of  any  one  partner  as  a  defendant  is  a  bar  to  the  action.  Supra,  241, 
and  802.  The  knowledge  of  participation  in  profits  by  one  who  seeks  to  charge  the  participator  as  a  part, 
ner  is  not  material.     Ex  parte  Geller,  I  Rose,  297.     See    Vere  v.  Ashby,^  10  B.  &  C.  288. 

(r)  If  it  can  be  proved  that  the  defendant  has  held  himself  out  to  be  a  partner,  not  "  to  the  world,"  for  that 
is  a  loose  expression,  but  to  the  plaintiff  himselfi  or  under  such  circumstances  of  publicity  as  to  satisfy  a 
jury  that  the  plaintiff  knew  of  it,  and  believed  him  to  be  a  partner,  he  is  liable  to  the  plaintiff  on  all  trans- 
actions in  which  he  engaged  and  gave  credit  to  the  defendant  upon  the  fuilh  of  his  being  such  partner.  Per 
Parke,  J.,  in  Dickinson  v.  Valpy,^  10  B.  &,  C.  140.  To  prove  the  liability  of  G.  as  the  partner  of  S.,  evi- 
dence that  a  former  partner  with  S,  introduced  G.  to  the  witness  as  an  in-coming  partner,  and  that  after- 
wards he  (the  witness)  reported  that  G.  anC  S.  were  partners,  is  admissible,  although  neither  G.  nor  S.  were 
present  at  the  lime  when  the  witness  so  reported.     Sholt  v.  Slrealjield,  1  Mo.  &  R.  8. 

(s)  As  to  the  general  principle,  vide  supra,  AQ.  In  an  action  against  the  defendant  as  a  partner  and  share- 
holder  in  a  joint-stock  mining  company,  for  goods  supplied  to  the  firm,  it  was  held  that  it  was  necessary  to 
prove  either  that  she  was  in  fact  a  partner,  or  that  she  had  induced  the  plaintiff  to  suppose  that  she  was  a 
partner,  and  that  it  was  insufficient  to  show  by  letters  and  conversations  that  the  defendant  had  admitted 
herself  to  be  a  shareholder,  or  to  show  payment  of  money  on  account  of  shares.  Vici  v.  Lady  Anson,^  7  B. 
&  C.  409.  Where,  in  an  action  by  the  indorsee  of  a  bill  of  exchange  drawn  and  accepted  by  order  of  the 
directors  of  a  mining  company,  it  was  proved  that  the  company  had  ente.'ed  into  a  contract  for  the  purchase 
of  mines,  taken  a  counting-house  in  London,  engaged  c!erk.~,  and  also  an  agent  to  reside  in  the  country,  and 
liad  worked  some  of  the  mines,  and  th  it  the  defendant  had  applied  to  the  secretary  of  the  company  for 
shares,  some  of  which  had  been  appropriated  to  him,  and  that  he  had  paid  an  instalment  of  15L  per  share, 
attended  the  counting  house  of  the  company,  and  there  signed  some  deed,  and  afterwards  attended  a  general 
meeting  of  the  shareholders,  the  Court  were  inclined  to  think  that  there  was  not  sufficient  evidence  to  show 
that  the  defendant  had  either  actually  become  a  partner,  or  held  himself  out  to  the  world  as  such,  and  that 
at  all  events  it  was  necessary  to  prove  that  the  directors  had  authority  to  bind  the  members  by  drawino-  and 
accepting  bills  of  exchange,  of  which  there  was  no  sufficient  evidence.  Dickinson  v.  Valpy^  10  B.  &  C.  128. 
A  prospectus  was  issued  for  a  distillery  company,  with  a  capital  of  600,000/.,  and  12,000  shares,  and  to  be 
conducted  pursuant  to  the  terms  of  a  deed  to  be  drawn  up;  all  persons  who  did  not  execute  the  deed  within 
eighty  days  after  it  was  ready,  were  to  forfeit  all  interest  in  the  concern.  No  more  than  7,500  were  ever 
allotted,  only  2,300  persons  paid  the  first  deposit,  only  1,106  the  second,  and  only  sixty-five  .signed  the  deed; 
and  the  directors,  after  the  time  for  paying  the  second  instalment  hud  elapsed,  advertised  that  persons  who 
had  omitted  to  pay  had  forfeited  their  interest  in  the  concern.  Held,  that  an  application  for  shares,  and  pay- 
ment of  the  first  deposit,  did  not  constitute  a  partner  one  who  had  not  otherwise  interfered  in  the  concern, 
and  that  the  insertion  of  his  name  by  the  secretary  of  the  company  in  a  book  containing  a  list  of  the  sub- 
scribers, was  not  a  holding  himself  out  as  a  partner.  Fox  v.  Clifton  Sf  others,'^  6  Bing.  776.  Where,  in  con- 
templation of  forming  a  conipany  for  distilling  whiskey,  the  following  prospectus  was  issued  in  May,  1825: 
"  The  conditions  upon  which  this  establishment  is  formed,  are,  the  concern  will  be  divided  into  twenty  shares 
of  lOOZ.  each,  five  of  which  to  belong  to  A.  B.,  the  founder  of  the  works,  the  other  fifteen  subscribers  to  pay 
in  their  subscriptions  to  Messrs.  Moss  Si,  Co.,  bankers,  Liverpool,  in  such  proportions  as  may  be  called  for: 
the  concern  to  be  under  the  management  of  a  committee  of  three  of  the  subscribers,  to  be  chosen  annually 
on  the  10th  of  October;  ten  per  cent,  to  be  paid  into  the  bank  on  or  before  the  1st  of^  June  next:"  held,  that 
this  prospectus  imported  only  that  a  company  Vv^as  to  be  formed,  not  that  it  was  actually  formed,  and  that  a 
person  who  subscribed  his  name  to  this  prospectus,  and  who  was  present  at  a  meeting  of  subscribers  when 
it  was  proposed  to  take  certain  premises  for  the  purpose  of  carrying  on  the  distillery,  which  were  afterwards 
taken,  and  solicited  others  to  become  shareholders,  but  never  paid  his  subscription,  were  not  chargeable  as  a 
partner  for  goods  supplied  to  the  company.  Bourne  v.  Frceth,^  9  B.  &  C.  632.  But  in  Perring  v.  Hone,^  4 
Bing.  28,  where  the  plaintiff's  name  was  entered  in  a  book  with  those  of  several  other  subscribers  to  a  pro- 
jected joint-stock  company,  and  he  received  scrip  receipts,  but  sold  them  before  the  deed  for  the  formation  of 
the  company  was  executed,  and  he  was  not  a  parly  to  the  deed,  yet  it  was  held  that  he  was  a  partner,  and 
that  all  who  subscribed  to  the  fund  must  be  taken  to  have  assented  to  the  deed.  In  this  case  the  Court  seem 
to  have  considered  that  the  plaintiff  became  a  partner  by  being  an  original  subscriber  to  the  undertaking. 
And  in  Lawler  v.  Kershaw,"^  1  M.  &  M.  93,  it  was  held  by  Lord  Tenterden,  C.  J.,  at  Nisi  Prius,  that  a  party 
paying  a  deposit  on  shares  in  a  trading  company,  and  afterwards  signing  a  deed  of  partnership,  was  to  be 
considered  as  a  partner  from  the  time  of  the  deposit.  Evidence  that  A.  B.  had  conlribnled  to  the  funds  of  a 
building  society,  and  had  been  present  at  a  meeting  of  the  society,  and  was  a  party  to  a  resolution  that  cer- 
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By  one  as  lends  his  name  to  *a  firm,  although  he  receives  no  part  of  the  profits  of  the 
manager,    ^^^(jg^  jg  liable  on  *the  engagements  of  the  firm  {t),  to  one  who  is  ignorant 

*S07    °^  '^^^  ^^^^  ^'^^^  (^^)" 

In  an  action  by  one  as  manager  of  a  district  banking  company,  the  return 

to  the  Stamp-office  under  the  stat.  7  Geo.  4,  c.  46,  is  not  the  only  admissible 

evidence  of  his  being  one  of  t[ie  public  officers;  the  fact  may  be  proved 

aliunde  [x). 

Where  bills  drawn  on  Ji.  and  Co.  are  accepted  by  B.  in  the  name  of  c^. 

and  Co.,  it  is  evidence  against  B.  that  he  is  a  partner  {y). 

A  party  cannot  be  liable  merely  as  a  partner  unless  he  was  a  partner  at 

the  time  of  the  contract  (z);  and  therefore  altliough  the  acts  and  admissions 

of  a  party,  made  subsequently  to  a  contract,  may  be  used  as  evidence  to 

show  that  he  was  a  partner  at  the  time  of  the  contract,  yet  if  it  be  clear 

that  he  was  not  then  a  partner,  no  subsequent  admission  will  render  him 

liable  in  point  of  law  [a).     Thus  one  who  has  been  admitted  into  the  firm 

is  not  responsible  for  goods  previously  sold  and  delivered,  even  although 

he  acknowledge  his  liability,  and  accept  a  bill  for  the  amount  (6). 

Admis-  Although  the  declaration  or  admission  of  each  individual  member  of  a 

sions.         firm,  that  he  is  a  partner,  is  evidence  to  charge  himself,  it  is  no  evidence  of 

the  fact  against  any  other  party  (c)  (A). 

tain  houses  should  be  built,  was  held  to  be  sufficient  to  make  him  liable  in  an  action  for  building  those  houses, 
without  any  proof  that  he  had  any  actual  interest  in  the  houses,  or  in  the  land  on  which  they  were  built. 
Braithioaite  v.  Schojield,^  9  B.  &  C.  401.  By  the  rules  of  the  company,  upon  tlie  transfer  of  shares,  the  parly 
transferring  ceased  to  be  a  proprietor  from  the  lime  the  transfer  was  registered,  and  the  person  purchasing 
was  not  to  be  deemed  a  proprietor  until  he  executed  the  deed:  upon  a  plea,  in  an  action  against  the  company, 
that  the  promises,  if  any,  were  made  jointly  with  one  of  the  plainliSs,  a  co-proprietor;  there  being  evidence 
by  tiie  letters  of  such  party  that  he  was  a  share-holder,  although  there  was  no  actual  proof  of  his  liaving 
executed  the  deed  (it  having  been  done  under  a  power  of  attorney  not  produced),  and  there  having  been  no 
transfer  of  his  shares,  it  was  held  he  had  not  relieved  himself  from  his  liability  as  a  partner.  Harvey 
V.  Knij,'^  9  B.  &  C.  356.  An  action  was  brought  against  two,  for  goods  supplied  to  a  mining  company,  origin- 
ated in  fraud,  but  of  which  the  jury  found  the  defendants  to  have  been  ignorant,  they  had  never  signed  the  part- 
nership deed,  and  had  transferred  their  scrip  before  the  action  brought,  but  both  had  attended  a  meeting  of  the 
company;  it  was  held  that  they  were  liable.  Ellis  v.  Schmceck,^  5  Bing.  521.  The  defendants  consented  to 
become  directors  of  a  proposed  company,  for  which  an  Act  was  intended  to  be  obtained,  and  they  paid  instal- 
ments on  the  number  of  shares  necessary  to  qualify  tliem  as  directors,  and  attended  meetings,  and  the  con- 
tract with  the  defendant  for  certain  worlds  was  by  tender  sent  in  to  the  directors,  in  consequence  of  an  adver- 
tisement to  receive  proposals;  held,  that  having  held  themselves  out  or  allowed  themselves  to  be  represented 
to  the  public  as  directors,  and  done  no  act  to  divest  themselves  of  that  character,  tliev  were  liable,  Donbleday 
V.  Muskett,i  7  Bing.  110.  And  see  Nockells  v.  Crossby,^  3  B.  &  C.  814.  Ciomford  v.  Lacy,  3  Y.  &  J.  80. 
Vere  v.  Ashby^  10  B.  «&C.  288. 

(t)  Guidon  v.  Rohson,  2  Camp.  302.  The  consent  of  the  party  is  of  course  necessary.  Newsoni  v.  Coles, 
2  Camp.  617;  2  H.  Bl.  235.  As  by  allowing  his  name  to  be  exposed  over  a  shop  door,  or  to  be  used  in 
invoices,  bills  of  parcels,  or  advertisements.     Fox  v.  Clifton,''  6  Bing.  794;  4  M.  &  P.  714. 

(u)  Alderson  v.  Pope,  1  Camp.  404,  n.  See  Teed  v.  Elworthy,  14  East,  214.  And  see  Kell  v.  Nainby,^  10 
B.  &.  C:.  21.     De  Berkom  v.  Smith,  1  Esp.  C.  29.     Ridgwny  v.  Broadhurst,  1  C.  M  &  R.  415. 

{x)  Edwards  v.  Buchanan,^  3  B.  &  Ad.  788.  It  is  sufficient  in  such  case,  if  in  the  return  the  party  be 
described  as  A.  B.  of,  «&c,  esq.,  a  public  officer  of  the  co-partnership.  The  right  to  sue  is  not  defeated  by 
the  omission  of  the  places  of  abode  of  one  or  more  partners  in  the  return.  Armitage  v.  Hornen,^  3  B.  &. 
Ad.  793. 

iy)  Spencer  V.  Billing,  3  Camp.  312.  And  it  was  said  that  it  may  be  shown  that  bills  have  been  invaria- 
bly accepted  in  this  way,  witliout  producing  them,  per  Lord  Ellenborough,  C.  J. 

(2)  See  tlic  cases  cited  below,  810,  note  (s).  There  is  no  distinction  between  trading  and  mining  com- 
panies; and  where  a  party  lakes  shares  in  a  concern,  on  a  prospectus  holding  out  that  a  certain  capital  is  to 
be  raised  for  carrying  it  on,  he  will  not  be  liable  as  a  partner  unless  the  terms  of  the  prospectus  be  fulfilled, 
or  it  be  shown  that  he  knows  and  acquiesces  in  the  directors  carrying  it  on  vrith  a  less  capital;  where  the 
jury  negatived  such  knowledge  or  acquiescence,  and  found  the  defendant  not  liable,  the  Court  held  the  find- 
ing right.     Pitchford  v.  Davis,  5  M.  &  VV.  2. 

\a)  Saville  v.  Robertson,  4  T.  R.  720.  (6)  Ibid.  But  he  would  be  liable  on  the  bill. 

(c)  Vide  supra,  31. 

(A)  (The  declarations  of  one  of  several  partners  cannot  be  given  in  evidence  to  prove  a  partnership,  they 

«Eng.  Com.  Law  Reps.  xvii.  404.    ^Id.  xvii.  391.    sjd.  xv.  526.    *Id.  xx.  67.    ^Jd.  x.  237.    «/d.  xxi.  79. 
■J Id.  xix.  233.    sjd.  xxi.  17.    ^Id.  xxiii.  187. 
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An  affidavit  for  the  registry  of  a  ship,  made  by  A.,  stating  that  A.  and 
B  are  the  owners,  is  not  evidence  of  the  fact  against  B.  [d). 

Where  two  of  three  defendants  in  assumpsit  were  outlawed,  it  was  held 
that  a  leiter  written  by  the  third,  who  had  pleaded  non-assumpsit,  m  which 
he  admiited  the  partnership,  was  evidence  of  the  fact  (e). 

An  admission  by  Ji.,  in  the  discussion  of  a  particular  transaction,  that  he 
is  a  partner  with  B.,  is  not  evidence  to  bind  him  as  a  partner  m  any  other 
matter  unconnected  with  the  particular  transaction  (/).  But  if  .^.  publicly 
*and  generally  represent  himself  to  be  a  partner  of  ^.  it  will  be  evidence 
to  prove  his  hability  as  a  partner  on  a  contract  unconnected  with  the  real 
object  of  the  partnership  (^).  . 

Where  A.  made  an  entry  at  the  Excise-office  of  himself  and  B.  as  joint 
dealers  m  beer,  according  to  the  statute,  it  was  held  that  this  was  not  con- 
clusive evidence  of  the  partnership,  in  an  action  by  a  private  person  against 
A.  (A);  but  with  respect  to  the  Crown  the  entry  would  have  been  conclusive 

against  Ji.  ii).  ,  i     /■    .    r  -i  * 

The  record  of  an  issue  out  of  the  Exchequer,  to  try  the  fact  of  the  part- 
nership of  ^.  and  B.  has  been  admitted  as  evidence  in  an  action  agamst 
A,  and  B,  to  charge  them  as  partners  {k).  ,  ,•  .     -i 

When  the  fact  that  several  parties  are  partners  has  once  been  established, 
the  act  or  declaration  of  the  one  relating  to  the  subject-matter  of  the  part- 
nership is  evidence  against  the  rest;  although  the  partner  whose  acts  or 
declarations  so  giveirin  evidence  be  no  party  to  the  suit  (/),  or  although 
the  admission  be  made  after  a  dissolution  of  the  co-partnership  {m)  (A). 

U)   Tinkler  v.  Walpole,  14  East,  226.     M^her  v.  Humble.  16  East,  169.     Flower  v.  Young,  3  Camp.  240.  . 
Smith  t  FuZ  3  Cu.np.  456.     Vitchhurn  v.  SprackUn,  5  Esp.  c.  31  [and  Mr.  Day's  note].     An   unsigned 

in\hP  nffice  fo    1  ccnsincr  stacrc-coaches,    s  not  evidence  that  the  persons  named  m  the  license  are  the    ■ 
^''llTstrotfeTJ^^^^  24).     The  entry  of  a  cart  in  the  books  of  a   tax-gatherer,  us  the  jomt 

;"oTert/S  i  Tnd  £ t  not  evidcfce  against  them,  without  proof  that  they  authorized  the  entry.     VVea.er   ,, 
V.  Prentice  and  another,  1  Esp.  C.  369. 

i?)^Ki^L/?S;;S''l  \^;;  aS^ol^Lord  Kenyon,  C.  J.  Where  two  defendants,  who.  were  sued 
as^a{=ceptortwe"loi^^^^  regiment,  but  not  otherwise  connected,  and   in  the  hab.t  of  acceptmg 

btlls  Iw  a  d;rk,  it  ias  hefd  to  be  no  defence  that  the  bill  was  accepted  by   one  tor  Ins  own   benefit    and    hat 
Di  lb  ny  •»  ^''^"^'  "^  "  inn.iirv  of  the  ricrk   if  there  were  no  proof  ot  fraud,  or  of  the  holders  being 

this  might  have  been  known  l>y  '"^^  J^l'^'^''^^^^^^^  4  C.  &  P.  286.     In  an  action  agamst  several 

cognisant  o^*  ^  circnmsta,^..      6a,.de^  ^^  ^        ^^  ,^^^  ^^.^^^  ^^^^^ 

for  breach  of  <^°"^;;  ,^,  J'^^.^^j'j  "„f  endorsed    he  names  of  the  other  defendants,  and  one  of  then,  being  asked 
other  persons  '=°"«^'^"^'^'^/,'J  ^' '^; f  °°'^^^^^^  that  it  was;  and  it  appeared  also   that  he  was  occa- 

"'"',"  n"  fn  rr?acfo'ry   1  quir  rh   w  was  going  on,  but' it  being  proved  in  fact,  that  he 

^'Tf  I  I^Zi^ednerestSe  concern;  it  was  held  that  it  was  a  question  for  the  jury  whether  his  adnus- 
il'^actT^trXaVle  t^s^cl.  hm^^'ted  interest  or  not   and  Je.ury  having  found  that  he  was  not  a  part- 
nerthe^urt  refused  a  new  triaj^^.^,^;;^^^^  ,,,,;,. 

%\  wLlev  V  Menheim  Sc  Levy,  2  Esp.  C.  608.  Lord  Kenyon  thought  it  was  conclusive  evidence,  but 
lef?  hclcf  to^L  iury  The  proceedings  in  the  Exchequer  smt  would  clearly  be  evidence  agamst  the  party 
le  t  ^''?/^'=y° '"^J"^;.  ,^i,,.  g^jci,  evidence  would  operate  by  way  of  admission.  But  qu.  how  far  the  record 
who  . alleged  the  P'^'tn^rship,  « '^'^^.^'^^"^^  defendant,  who  denied  the  partnership;  as  to  him,  it  should  seem 
would  be  evidence  ^f^'^.^f^^*^   •';.^,'l"  "^^  ^^''^^^^^^  than  it  would  have  had  in  case  he  had  contested 

Sf  fS  o7;^annrilJ;  wiS:  a  :Sanger:^  V.dT/.VS,  Vol.  I.  tit.  3.o....r.     See  StuMy  v.  San.ers,  2  D.  & 

^'m'^Suvra  30-  and  Thwaites  v.  Richardson,  Peake's  C.  1 6.  Whitcomh  v.  Whiting,  Doug.  652.  Such  an 
adrnisS^n  o'rder  to  take  the  case  out  of  the  Statute  of  Limitations,  ought  to  be  clear  and  unequivocal. 
Per  Lord  Ellenborough,  Holme  v.  Green,^  1  Starkie  s  L.  488. 

(m)   Wood  V.  Braddick,  1  Taunt.  104. 

"  tlT"  -el' .r  ":!nZ,l^£  Silcn  of  one  p.,U,e,  i„  rc.a.,o„  ,„  a  partnership  concern  is,  in  gene  I 
■Eng.  Com.  Law  Reps.  ii.  338.    'Id.xix.m.    »«.  iii.  427.    </J.  «i.  93.    s/i.  ii.  479. 
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The  principles  upon  which  the  admissibility  of  such  evidence  depends, 

and  some  of  the  decisions  on  the  subject,  liave  already  been  referred  to  (w). 

*S09         *It  is  sufficient  to  prove  tlmt  a  co-defendant  in  assu?npsit  is  a  dormant 

partner  with  the  rest  (o);  it  is  at  the  option  of  the  plaintiff  to  join  him  as 

(n)  The  question  to  wliat  extent  the  acts  of  one  partner  are  bindinnr  upon  another,  with  reference  to  the 
subject-matter  of  the  co-partnership,  is  one  of  law.  One  partner  may  bind  another  partner  in  trade  by  drawing 
or  accepting  bills  of  exchange;  supra,  205;  such  an  authority  is  inferred  from  the  ordinary  course  of  part- 
nership dealings  (^Rooth  v.  Janney,  7  Price,  193),  unless  tiie  latter  give  express  notice  that  he  will  not  be 
bound,  or  unless  covin  be  practised  between  the  partner  and  the  taker  of  the  bill  (Ibid).  An  acceptance  by 
one  partner  in  the  name  of  the  firm  for  his  own  debt,  after  a  secret  act  of  bankruptcy,  is  binding  against  the 
firm  in  favour  of  an  innocent  indorsee.  Lacy  v.  Woolcoi,^  2  D.  &  R.  460.  But  a  partner  cannot,  by  draw- 
ing  bills  in  his  own  name,  and  procuring  theui  to  be  discounted,  render  a  co-partner  liable,  although  the  pro- 
duce was  actually  carried  to  the  partnership  account;  Emly  v.Lyp,  15  East,  6;  and  although  the  discount  was 
procured  by  an  agent  who  had  procured  bills  drawn  by  the  firm  to  be  discounted  by  the  same  banker.  Ibid. 
iSecus,  where  the  firm  trade  in  the  name  in  which  the  bill  is  drawn.  South  Carolina  Bank  v.  Teague,  9  B. 
&  C.  427.  And  where  A.  and  B.  agreed  to  take  a  firm  from  C.  and  pay  him  for  certain  articles  by  bills  at 
three  months,  and  C.  afterwards,  without  the  knowledge  of  A.,  took  bills  frotn  B.  payable  at  six  and  twelve 
months,  accepted  by  himself  in  his  own  and  yl.'s  names,  it  was  held  that  as  that  was  dune  without  the  assent 
of  A;  C.  would  not  recover  on  the  bills.  Greenslade  v.  Dower,^  7  B.  &  C.  635.  One  partner  has  not  authority 
to  bind  another  by  deed  {Harrison  v.  Jackson,  7  T.  R.  207),  [Green  v.  Beals,'2  Gaines  R.  254J;  |  Gerard  v. 
Busse,  1  Dull.  119;  Clement  v.  Brush,  3  John.  Ca.  180j;  or  by  a  guaranty  of  the  debt  of  a  third  person 
(Duncan  v.  Lowndes,  3  Camp.  478.  [iSutton  v.  Irwine,  12Serg.  &  R.  13;  Neio  York  F.  Ins.  Co.  v.  Bennett, 
5  Conn.  R.  575.  Foot  v.  Salin,  19  John.  R.  154.}  A  part-owner  of  a  ship  has  no  authority  to  insure  on 
account  of  the  rest,  although  a  partner  has  (Hooper  v,  Lashy,  4  Camp.  66).  One  partner  in  a  contract  with 
Goveriunent,  has  no  authority  to  pledge  goods  consi2;ned  to  him  by  another  partner,  for  the  purpose  of  per- 
forming the  contract  (^Sinith  v.  Burridge,  4  Taunt.  6S4).  One  partner  possesses  no  general  authority  under 
a  power  of  attorney,  granted  to  a  co-partner.  Edininslon  v.  Wright,  1  Camp.  88.  See  Warner  w.  Margrave, 
2  Roll.  R.  393;  2  Ch.  C.  202.  Parker  v.  Kett,  1  Salk.  95.  The  im/>Zied  authority  of  one  partner  to  bind 
another  is  generally  limited  to  such  facts  as  are  in  their  nature  essential  to  the  general  object  of  the  partner- 
ship; as  the  borrowing  of  money  for  the  defraying  of  the  expenses  of  a  partner  in  transacting  the  business 
of  the  house  (Roth well  v.  Humphreys,  1  Esp.  C.  406),  or  the  purchasing  of  goods,  although  one  partner 
fraudulently  converts  them  to  his  own  use,  unless  the  seller  be  privy  to  the  fraud.  (Bond  v.  Gibson,  I  Camp. 
185).  [See  Mars  A  v.  Gold,  2  Pick.  285]  One  of  several  partners  miy  pledge  the  goods,  if  it  be  done  with- 
out fraud  or  collusion  on  the  pirt  of  the  partner.  Reid  v.  Hollingshead,^  4  B.  &  C.  867.  Tapper  v.  Hay. 
thorn,  Gnw.  135.  Ex  parte  Gillow,  Rose,  205.  A  pirtners'iip  cannot  acquire  property  by  the  fraud  of  one 
of  the  partners.  Reilly  v.  Wilson,'^  1  R.  &  M.  C.  178.  The  knowledge  of  one  that  a  trader  is  insolvent, 
affects  all.  One  partner  cannot  bind  another  by  submission  to  arbitration.  Adams  v.  Bankart,  1  C.  M.  & 
R.  G81.  S.  P.  Boyd  v.  Emerson,  4  N.  &  M.  106,5  a  Ad.  &  Ell.  184.  Where  one  of  three  partners,  in  two 
Scotch  firms,  all  beinjj'  partners  in  English  firms,  executed  a  trust-deed  in  favour  of  Scotch  creditors;  held 
not  to  be  an  act  within  the  authority  of  a  partner  according  to  the  Eng^lish  1  iw,  and  that  the  general 
assignees  of  all  who  had  become  bankrupt  could  not  homologate  it.     Douglas  v.  Brown,  1  Uow.  &  C.  71. 

(o)  Swann  v.  Heald,  7  East,  209.  Grellier  v.  Neald,  Peake's  C.  146.  And  per  Sir  J.  Mansfield,  in  Lloyd 
V.  Archhowle,  2  Taunt.  324.  A  sleeping  partner  is  liable,  or  he  could  receive  usurious  interest  without  risk. 
Per  Lord  Mansfield,  in  Hoare  v.  Dawes,  Doug.  356.  Where  a  partner  by  an  acceptance  pledges  the  partner- 
ship name,  of  whomsoever  it  may  consist,  and  whether  the  partner  be  named  or  not,  and  whether  known  or 
secret  partners,  the  partnership  will  be  bound,  unless  the  title  of  the  party  seeking  to  charge  them  can  be 
impeached;  but  where  the  partnership  acceptance  was  only  in  part  pledged  to  satisfy  the  private  debt  of 
such  partner,  with  the  knowledge  of  the  taker  as  to  such  part  only  being  his  separate  debt;  held,  that  the 
secret  partner  was  liable  as  to  so  much  as  was  not,  to  the  knowledge  of  the  taker,  applied  in  fraud  of  the 
partnership.  Wintle  v.  Crowther,  I  Cr.  &  J.  316,  and  1  Tyrw.  216.  Although  a  partner  going  abroad  to 
establish  a  branch  concern,  exceeds  his  powers  in  respect  of  the  extent  of  his  dealings,  indorsing  bills  for 
the  purpose  of  such  dealings  in  his  own  name,  the  firm  in  England  subsequently  sanctioning  the  transactions 
which  were  for  the  benefit  of  the  firm,  are  bound  as  indorsees.  South  Carolina  Bank  v.  Case,^  8  B.  <fe  C. 
427.  Ashley,  Rowland  Sf  Shaw  being  partners,  but  under  an  agreement  that  the  name  of  Shaw  should  not 
appear,  a  bill  was  drawn,  addressed  to  the  firm  of  Ashley  Sf  Co.,  and  was  accepted  by  Rowland  in  the  name 
of  Ashley  Sf  Rowland;  no  fraud  being  found,  and  a  consideration  having  been  given  for  the  bill  by  the 
payee  to  the  drawer,  it  was  held  that  the  action  was  maintainable,  notwithstanding  the  variance  between 
the  names  of  those  to  whom  the  bill  was  addressed  and  those  by  which  it  was  accepted.  Lloyd  v.  Ashley,'' 
2  B.  &  Ad.  23. 

ral,  admissible  in  an  action  against  the  other.  Such  a  confession  is  admissible  to  take  a  case  out  of  the 
Statute  of  Limitations,  and  to  establish  not  merely  the  amount  but  the  existence  of  a  joint  demand  even 
when  made  after  the  dissolution  of  the  partnership.  Corps  v.  Robinson,  2  Wash.  C.  C.  R.  338.  Contra, 
Baker  v.  Stackpoole,  9  Cow.  423 — as  to  admissions  made  after  a  dissolution  of  the  firm.) 

"Eng.  Com.  Law  Reps.  xvi.  101.    ^Id.  xiv.  106.     '^Id.  x.  460.     *Id.  xxi.  409.    ^Jd.  xxix.  68.     ^Id.  xv.  256. 
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a  defendant  {p).  But  the  liability  of  a  dormant  partner  who  withdraws, 
thongh  recentlj^,  ceases  in  respect  of  future  transactions,  as  regards  those 
who  were  ignorant  of  the  partnership  [q). 

But  it  is  not  sufficient  to  show  that  one  of  the  defendants  became  a  part- Defence, 
ner  *after  the  tin)e  of  the  contract  (r),  or  that  he  was  by  agreement  after-  *810 
wards  permitted  to  share  in  the  adventure  {s). 

As  the  authority  of  one  partner  to  bind  another  is  merely  presumptive  (/), 
the  presumption  maybe  rebutted  by  evidence  that  the  partner  gave  express 
notice  to  the  plaintiff  that  he  would  not  be  responsible  for  the  acts  of 
another.  Thus  if  .^.,  being  partner  with  5.,  give  notice  to  a  creditor  to 
deliver  no  goods  to  ^.  without  ^.'s  concurrence,  the  creditor  cannot  recover 
for  goods  delivered  to  B.  without  proof  that  A.  adopted  the  sale,  or  derived 
benefit  from  the  goods  [u)  (1). 

Again,  if  one  partner  give  notice  that  he  will  not  be  responsible  for  bills 
drawn  in  the  name  of  the  firm,  he  will  not  be  liable  to  a  party  who  takes 
such  bills  after  the  notice,  even  although  the  latter  has  given  a  valuable 
consideration  for  them  [x). 

The  presumption  may  also  be  rebutted  by  proof  of  fraud  or  covin  be- Fraud, 
tween  a  co-partner  and  another  {y).  As  by  evidence  that  the  bill  was  given 
by  two  of  three  partners  in  payment  of  a  debt  due  from  the  two  previous 
to  their  partnership  with  the  third  (z). 

{p)  Lloyd  V.  Archhowle,  2  Taunt.  324.  Ryppell  v.  Roberts,^  4  N.  &  M.  31.  The  rule,  however,  does 
not  extend  to  an  express  written  contract,  formally  made  between  tiie  parties.  Beckham  v.  Knight^  4  Bing. 
N.  C.  243.     For  an  express  contract  excludes  mere  presumption. 

{q)  Carter  v.  Wliolley,^  1  B.  &  Ad.  11;  Heath,  v.  Sansom,*  4  B.  &  Ad.  172;  and  see  Keating  v.  Marsh,  1 
Mont.  &  Ayr.  .570. 

(r)  The  defendant  on  the  24th  June  agreed  that  he  was  to  be  considered  a  partner  with  A.  and  B.  from 
the  18th  of  May  previously,  but  that  his  name  should  not  appear,  and  he  continued  to  be  a  partner  until  the 
21st  of  September  following'.  The  plaintiffs,  who  before  and  after  the  agreement  had  been  the  bankers  of 
the  firm,  discounted  one  bill  for  them  on  the  21st  of  May,  and  two  others  on  the  13th  July,  and  placed  the 
amount  to  the  partnership  account,  but  were  ignorant  of  the  defendant  being  a  partner  until  the  winding  up 
of  the  account;  held,  that  the  defendant  was  not  liable  on  the  first,  when  he  was  not  in  fact  a  partner,  nor 
his  credit  pledged,  but  that  he  was  for  the  Uitter.  Vers  v.  Ashby,^  10  B.  &  C.  288.  But  where  two  parties 
agree  to  enter  into  partnership  by  a  deed  to  be  executed  on  a  day  stated,  but  which  was  in  fact  executed  on 
a  later  day,  it  was  held  that  one  was  bound  by  a  contract  entered  into  by  the  other  during  the  interval 
between  the  two  days.  Batly  v.  Lewis,  1  M.  &  S.  155;  1  Scott,  N.  S.  143.  Negotiations  take  place  with  a 
view  to  the  defendant's  taking  an  interest  in  a  building  speculation,  and  buildings  are  erected  which  are  to 
be  valued;  the  defendant  afterwards  expressly  contracts  to  become  a  partner  from  the  date;  the  partnership 
being  prospective  only,  the  defendant  is  liable  only  from  the  date.     Howell  v.  Brodie,  6  Bing.  N.  C.  44. 

(s)  Young  V.  Hunter,  4  Taunt.  582.  And  see  Lloyd  v.  Archbowle,  2  Taunt.  321;  Mawman  v.  Gillett,  4 
Taunt.  325;  supra,  808. 

(t)  Rooth  v.  Janney  Sf  Quin,  7  Price,  193.  Note,  the  action  there  was  against  the  firm  on  a  bill  accepted 
by  Quin,  who  had  let  judgment  go  by  default;  the  defence  by  the  other  defendant  Janney  was,  that  the 
plaintiff  had  received  previous  notice  of  the  dissolution  of  partnership;  and  the  Court  of  Exchequer  held 
that  an  answer  in  equity  by  Q,uin,  to  a  bill  filed  by  Janney,  was  not  admissible  evidence  against  Janney  to 
show  a  continuance  of  the  partnership;  sed  qu.  et  vide  Grant  v.  Jackson,  Peake's  C.  268.  Wood  v.  Brad. 
dick,  1  Taunt.  104. 

(m)   Willis  V.  Dyson,^  1  Starkie's  C.  1G4. 

{x)  Lord  Galway  v.  Matthew,  10  East,  264.     Supra,  205. 

(y)  Supra, 205. 

(z)  Sliireff  v.  Wilks,  1  East,  48.  It  has  been  said  that  the  mere  single  circumstance  that  the  bill  has 
been  given  in  discharge  of  the  separate  debt  of  one  partner  is  not  in  itself  sufficient  to  raise  a  presumption 
of  fraud,  without  some  proof  that  it  was  without  the  assent  of  the  rest.  Ridley  v.  Taylor,  13  East,  175. 
There  the  bill  was  drawn  for  a  larger  amount  tlian  the  particular  debt,  and  it  was  known  to  the  separate 
creditor  that  the  indorsenient  was  made  by  the  hand  of  the  partner  so  indebted  to  him,  and  direct  evidence 
might  have  been  given  of  fraud  and  covin,  if  any  had  existed  (2).     In  the  case  of  Arden  v.  Sharp  S(  Gilson, 

(1)  {If  money  be  lent  to  one  of  two  partners,  who  says  he  borrows  it  for  the  firm,  and  he  misapply  it, 
and  there  be  proof  that  the  plaintiff  lent  it  under  circumstances  of  negligence,  and  out  of  the  ordinary 
course  of  business,  he  cannot  recover  against  the  other  partner.  Lloyd  et  al  v.  Freshfield  et  al,  2  Car.  & 
Paine,  325.! 

(2)  {See  however  Chazourne  v.  Edwards,  3  Pick.  5.} 
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*Bnt  where  two  firms  carry  on  trade  under  the  same  name,  one  partner 
being  common  to  both,  the  menibers  of  one  firm  will  be  liable  on  a  bill 
drawn,  accepted,  or  indorsed  in  the  name  common  to  both,  aithongli  this 
has  been  done  for  the  use  and  benefit  of  the  other  firm  (a).  Yet  here  the 
claim  may,  it  should  seem,  be  rebntted  by  evidence  of  fraud  and  covin 
between  the  partners  in  the  firm  for  whose  benefit  the  bill  is  actually  used, 
and  the  taker. 

A  partner  having  obtained  a  transfer  of  stock  by  a  forged  power  of  at- 
torney in  the  name  of  a  customer,  the  proceeds  of  which  were  paid  into 
the  partnership  account,  but  afterwards  appropriated  by  him,  it  was  held, 
that  as  the  other  partners  miglit  have  known  the  fact  had  they  used  due 
diligence,  they  were  liable  at  law  for  money  had  and  received  to  the  use  of 
.the  customer  (b). 

Where  a  partner  of  a  firm  called  the  N.  and  S.  W.  Coal  Co.  made  a  note 

.    in  the  name  of  the  N.  Coal  Co.,  payable  at  a  bank  where  the  partnership 

had  no  account,  it  was  held  to  be  a  question  for  the  jury  to  say  whether  it 

was  made  with  the  authority  of  the  firm(c). 

Dissolu-  Where  the  joint  liabiliiy  results  not  from  a  contract  expressly  made  with 

tion.  all  jIjq  defendants,  but  from  the  fact  of  their  partnership,  it  is  competent 

to  the  defendant  to  prove  a  dissolution  (d)  of  the  co-partnership  previous  to 

2  Esp,  C.  524,  the  plaintiff  discounted  a  bill  brought  by  Gilson,  who  desired  that  the  business  miffht  be 
kept  secret  from  his  partner;  and  Lord  Kenyon  held  that  tlie  action  would  not  lie.  And  in  Wells  v.  Master' 
mm,  3  Esp.  C.  171,  Lord  Kenyon  said,  that  if  a  man  have  dealings  with  one  partner  only,  and  he  draw  a 
bill  on  the  partnership  on  account  of  tliose  dealings,  lie  is  guilty  of  fraud.  Where  A.,  B.  and  C.  carried  on 
the  cotton  trade  under  the  firm  of  A,  and  B.  {C.  not  being  known  to  the  world  as  a  partner),  and  A.  and  B. 
traded  under  the  same  firm  as  grocers,  and  a  bill  given  to  them  in  the  cotton  business  was  indorsed  in  the 
name  of  the  firm  common  to  both  partnerships,  and  given  in  payment  by  A.  and  B.  for  goods  received  in 
the  grocery  business,  it  was  held  that  C.  was  liable  to  pay  the  bill  to  the  holders,  although  (he  indorsement 
was  unknown  to  C,  of  whom  the  indorsee  had  no  knowledge  at  the  time  erf  the  indorsement.  Swann  v. 
Heald,  7  East,  20.9. — Where  one  partner  clandestinely  drew  and  accepted  a  bill  in  the  name  of  the  firm, 
patlly  to  discharge  a  debt  due  from  the  partnership,  and  partly  to  discharge  his  own  private  debt,  it  was 
held  that  the  payee  could  recover  no  more  tiian  the  debt  due  from  tiie  firm,  although  money  had  been  paid 
into  court  on  the  count  on  the  bill.  Barber  v.  Backhouse,  Peake's  C.  61.  See  also  Green  v.  Deakin,^  2 
Starkie'sC.  347. 

(a)  Baker  V.  Charlton,  Peake's  C.  80.  Swann  v.  Heald,  7  East,  209,  and  supra,  n.  (2).  Although  one  be 
but  a  dormant  partner.  Ihid.  But  where  S".  being  indebted  to  a  firm  in  which  he  was  partner,  g^ive  a  note 
in  the  name  of  another  firm  to  which  he  also  belonged,  in  discharge  of  his  individual  debt,  the  payees  in- 
dorsed it  over,  and  the  indorsees  sued  the  parties  who  appeared  to  be  makers;  held,  that  this  note  was  made 
in  fraud  of  S.'s  partners  in  the  second  firm,  and  could  not  be  enforced  against  them  by  the  payees,  and  that 
at  least  under  these  circumstances  of  suspicion,  the  indorsee  could  not  recover  without  proving  that  he  took 
the  note  for  value,  though  no  notice  had  been  given  him  to  prove  the  consideration.  Heath  v.  Sansom,^ 
2B.  &  Ad.  2[)1. 

(h)  Keating  V.  Marsh,  1  Mont.  &  Ayr.  570. 

(c)  Faith  V.  Richmond,  3  P.  &  D.  187. 

(d)  The  authority  of  one  partner  to  bind  another  in  respect  of  partnership  property  ceases  on  the  dissolu- 
tion of  the  partnership.  The  moment  the  partnership  ceases,  tiie  partners  become  distinct  persons;  they  are 
tenants  in  common  of  the  partnership  |)roperty  undisposed  of,  from  that  period;  and  if  they  send  any  securi. 
ties  which  did  belong  to  the  partnership  into  the  world,  after  such  dissolution,  all  must  join  in  doing  so.  Per 
Ld.  Kenyon,  in  Ahrlv.  Sutton,  3  F^sp.  C.  110.  Where,  on  the  dissolution  of  partnership  between  A.  and  fi., 
the  latter  was  entrusted  with  tlie  settlement  of  the  affairs,  it  was  held  that  he  could  not  indorse,  in  the  name 
of  the  firm,  a  security,  which  was  part  of  the  joint  effects  (Abel  v.  Sutton,  3  Esp.  C.  108,  cor.  Lord  Kenyon. 
Kilsourv.  Finlayson,  1  H.  D.  155);  and  qu.  whether  A.  would  have  been  liable  on  the  indorsement,  although 
made  during  the  partnership,  if  not  negotiated  until  after  the  dissolution.  See  Kilgour  v.  Finlayson,  1  H.  B. 
155. — Where  A.,  a  partner  with  B.  and  C,  drew  a  blank  bill  in  tiie  name  of  the  partnership  firm,  payable  to 
their  order,  and  delivered  it  to  their  clerk  to  be  used  according  to  exigency,  and  A.  died,  and  B.  and  C.  as- 
sumed  a  new  firm,  and  the  clerk,  inserting  a  date  previous  to  tlie  death  of  A.,  circulated  the  bill,  it  was  held 
that  B.  and  C.  were  liable  to  a  bona  fide  holder,  although  they  had  received  no  value  for  the  bill.  Usher 
V.  Dnuncey  <Sr  others,  4  Camp.  97;  and  the  Court  of  K.  H.  refused  a  new  trial.  [See  Putnam  v.  Sullnvin,  4 
Mass.  R.  45.]  One  who  allows  his  name  to  be  used  after  a  dissolution  of  partnership,  is  liable  on  a  bill  drawn 
in  the  name  of  the  firju  after  the  holder  knew  tlie  dissolution.  Brown  v.  Leonard,^  2  Oh.  120.  But  a  bill 
drawn  after  an  actual  dissolution,  in  the  name  of  the  firm,  but  dated  previously  to  the  dissolution,  does  not 
bind  a  former  partner  if  the  holder  had  notice  of  the  dissolution.      Wright  v.  Fulham,^  2Ch.  120. — Where  A., 
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*the  contract;  this,  however,  will  not  be  in  itself  sufficient  where  the  de- 
fendants have  openly  acted  as  partners,  unless  notice  to  the  plaintiffs  of  the 
dissoUition  be  also  proved.  It  is  sufficient  if  the  plaintiff  in  the  first  instance 
prove  a  partnership  at  a  time  anterior  to  the  contract;  when  that  is  once 
established,  a  continuance  of  the  partnership  is  to  be  presumed,  until  a 
dissolution  be  proved,  and  proof  of  a  dissolution  will  still  be  insufficient 
unless  reasonable  proof  be  given  of  notice  of  the  fact  to  the  plaintiff;  for 
although  the  partnership  may  in  fact  have  been  dissolved,  yet  if  the  parties 
do  not  announce  it,  they  by  their  silence  induce  strangers  to  trust  to  the 
joint  credit  of  the  firm  as  before. 

Where  a  minute  of  an  agreement  between  partners  to  dissolve  the  part- 
nership, made  in  order  to  be  advertised  in  the  Gazette,  and  signed  by  the 
parties,  and  attested,  is  produced  in  evidence  to  prove  the  dissolution,  an 
agreement  stamp  is  necessary  (e). 

Where  express  notice  has  been  given  of  the  dissolution  of  the  partnership  Notice  (A). 
to  those  with  whom  the  firm  have  had  any  dealings  (a  measure  which  in 
prudence  ought  never  to  be  neglected),  the  notice  must  of  course  be  proved 
in  the  usual  way  (/).  Such  notice  may  also  be  proved  by  means  of  an 
advertisement  in  the  Gazette,  or  hi  a  public  newspaper;  but  a  newspaper 
containing  such  a  notice  cannot  be  read  in  evidence  whhout  previous  proof 
either  that  the  plaintiff"  read  an  impression  of  the  same  paper,  or  at  least 
that  he  was  in  the  general  habit  of  reading  that  paper  {g).     And  notice  in 

B.  and  C,  being  partners,  ordered  goods  from  abroad,  and  afterwards  dissolved  partnership,  and  assigned 
their  property  to  trustees  for  the  benefit  of  creditors,  and  A.  and  B.  acted  as  agents  to  settle  the  affairs  of  the 
firm,  and  the  goods  arrived,  and  were  delivered  to  A.  and  B.,  in  an  action  against  A.,  B.  and  C.  for  the  freight, 
it  was  held  that  C.  was  not  liable.  Finder  \.  Wilks,^  1  Marsh.  243.  Where,  after  dissolution  of  a  partner- 
ship, the  defendant  accept  a  bill  drawn  by  one  only,  it  is  no  defence  that  by  the  deed  of  dissolution  it  was 
stipulated  that  the  other  partner  should  receive  all  debts  due  to  the  firm.  King  v.Smith,2  4  C.  &  P.  108. 
After  a  partnership  has  been  dissolved,  one  partner  cannot  bind  the  other  to  pay  costs  as  between  attorney 
and  client;  and  a  cognovit,  signed  by  one  in  an  action  against  both,  was  therefore  set  aside.  Rathbone  v. 
Drakeford,^  6  Bing.  375.  A  partnership  firm  enter  into  a  joint  speculation  with  the  plaintiff  and  another; 
the  general  dissolution  of  the  partnership  of  the  former  does  not  put  an  end  to  the  partnership  in  the  joint 
speculation  with  the  latter,  nor  relieve  one  partner  from  the  acts  of  his  co-partner  in  the  joint  speculation, 
after  the  general  dissolution.     Ault  v.  Goodrich,  4  Russ.  430. 

Where  a  bill  was  drawn  upon  partners  by  the  name  of  the  P.  Sf  M.  Ca.,  and  accepted  by  procuration  for 
the  company,  it  appearing  that  one  of  the  defendants,  originally  a  partner,  had  withdrawn  from  the  con- 
cern before  the  acceptance  given;  held,  that  the  defendant  not  having  represented  himself  to  the  plaintiff, 
nor  ever  appeared  publicly  as  a  partner,  nor  had  the  plaintiff  ever  dealt  with  him  as  such,  no  notice  of  his 
withdrawing  himself  was  necessary.  Carter  v.  Whalley,'^  1  B.  &  Ad.  11.  A  notice  of  dissolution,  signed  by 
a  partner,  is  evidence  against  him  of  a  legal  dissolution,  though  the  partnership  be  created  by  deed.  Doe  d. 
Waithman  v.  Miles,^  1  Starkie's  C.  181.  Where  the  concern  is  entirely  put  an  end  to,  and  nothing  lefl  but 
to  get  in  the  debts  and  settle  the  credits,  one  partner  cannot  pledge  the  credit  of  the  others;  but  where  a  re- 
tiring partner  gave  a  general  authority  to  the  one  who  was  to  wind  up  the  concern  to  do  what  he  thought 
proper  with  the  existing  securities  of  the  firm;  held,  that  the  latter  might  endorse  bills  in  the  partnership  name, 
and  it  was  not  necessary  that  such  authority  should  be  by  deed  or  writing.  Smith  v.  Winter,  4  M.  tfc 
W.  454. 

(e)  May  v.  Smith,  1  Esp.  C.  283. 

(/)  Supra,  tit.  Notice.  Where  printed  circular  letters  have  been  sent,  or  duplicates  made  out,_  it 
would  be  sufBcient  to  produce  and  prove  a  duplicate  original;  but  it  might  still  be  proper  to  give  notice 
to  produce  the  original.     Supra,  tit.  Notice. 

(g)  Jenkins  v.  Blizard  Sf  another,^  1  Starkie's  C.  418. 

(A)  (General  notice  in  a  newspaper  of  the  dissolution  of  the  partnership  is  sufficient  as  to  all  persons  who 
have  had  no  previous  dealings  with  ithe  firm.  But  as  to  those  with  whom  the  firm  has  dealt  such  constructive 
notice  is  not  enough.  Actual  notice  must  be  shown,  otherwise  as  to  these  the  act  of  one  of  the  former  firm 
in  the  partnership  name  will  bind  all  the  former  partners.  Graves  v.  Merry,  6  Cow.  701.  And  the  fact  that 
sufficient  time  to  give  a  public  notice  had  not  elapsed  between  the  dissolution  of  a  firm  and  the  subsequent 
making  of  a  note  by  one  of  the  late  partners  in  the  name  of  the  firm,  will  not  excuse  the  partners  from  their 
liability  to  pay  such  note  in  the  hands  of  a  bona  fide  holder.     Bristol  v.  Sprague,  8  Wend.  423.) 
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*the  Gazette,  if  admissible  at  all,  is  very  weak  evidence,  if  it  be  not  sup- 
ported by  some  evidence  to  show  that  the  plaintiff  saw  the  Gazette  (A). 

There  seems  indeed  to  be  little  if  any  difference  between  a  notice  in  the 
Gazette  and  a  notice  in  any  other  newspaper,  with  respect  to  contracts 
of  partnership,  and  other  matters  which  are  not  of  a  public  and  official 
nature  (/). 

Proof  of  notice  is  still  requisite,  although  tlie  plaintiff  had  no  dealings 
with  the  partners  previous  to  the  actual  dissolution  of  partnership  {k).  - 
But  it  seems  that  if  notice  be  given  to  all  the  parties  with  whom  the 
partners  have  dealt,  and  be  also  advertised  in  the  Gazette,  it  will  be  pre- 
sumptive evidence  of  notice  against  one  who  had  no  previous  dealings  with 
the  firm  (/). 

Where  notice  of  dissolution  has  been  published  in  the  Gazette,  and  has 
been  given  to  the  proper  parties,  the  retiring  partners  are  not  liable  on  a 
contract  subsequently  made  by  one  of  the  former  firm,  although  he  carries 
on  business  in  the  name  of  the  former  firm,  unless  it  can  be  proved  that 
they  either  interfered  in  the  business  subsequently  to  the  dissolution,  or 
authorized  the  use  of  their  names  (m),  although  the  plaintiff  was  in  fact 
ignorant  of  the  dissolution. 

The  making  an  alteration  in  the  description  of  the  partners  of  a  firm  of 
bankers  in  their  printed  cheques,  is  notice  to  customers,  who  have  used  the 
new  cheques  (w). 

Evidence  of  the  general  notoriety  of  the  fact  of  dissolution  is  not  suffi- 
cient where  no  express  notice  has  been  given,  and  no  advertisement  has 
been  published  in  the  Gazette  (o). 

An  infant  partner  must,  on  attaining  his  age,  having  continued  to  be  a 
partner  up  to  that  time,  give  notice,  in  order  to  relieve  him  from  future 
liability  [p). 

In  the  case  of  a  mere  secret  or  dormant  partner,  it  is  sufficient  to  prove 
an  actual  dissolution  previous  to  the  contract  in  question,  for  his  liability 
depends  upon  the  mere  fact  of  partnership,  and  no  credit  lias  been  given  to 
him  personally  as  a  supposed  member  of  the  firm  {q).  But  if  it  appeared 
that  the  acting  partner  had  stated  the  existence  of  the  partnership  to  one 
dealing  with  the  firm,  notice  of  the  dissolution  would  be  requisite  (r). 

Where  it  appeared  that  the  plaintiff  knew  that  the  defendants  intended 

to  dissolve  their  partnership,  and  that  they  were  actually  carrying  that 

intention  into  execution,  it  was  held  to  be  incumbent  on  the  plaintiff,  who 

*814     ^relied  upon  a  subsequent  contract,  to  show  that  their  intention  had  been 

abandoned  {s). 

(Ji)  Godfrey  v.  Macauley,  Peake's  C.  155,  n.  Semble,  that  notice  in  the  Gazette  is  notice  to  all  the  world. 
Wright  V.  Pulliam,^  2  Ch.  120. 

(j)  Infra,  note  (/). 

{k)  Parkin  v.  Carruthers,  3  Esp.  C.  243.  There  the  retiring  partner  allowed  his  name  to  continue  in  the 
firm.     Graham  v.  Thompson,  Pealte's  C.  42.     Graham  v.  Hope,  Feake's  C.  154. 

{I)  See  Ncwsome  v.  Coles  and  others,  2  Camp.  GI7.  Godfrey  v.  Turnbull,  1  Esp.  C.  371;  where  an  ad- 
vertisement in  the  Gazette  is  said  to  have  been  considered  to  be  presumptive  evidence  of  notice.  But  see 
another  rejiort  of  the  same  case,  entitled  Godfrey  v.  Macauley,  Peai^e's  C.  155,  n.;  from  which  it  seems  that 
the  jury  were  directed  to  consider  the  probability  that  the  plainlifF  had  seen  the  Gazette.  [See  Shaffer  v. 
Snyder,  7  Serg.  &.  R.  503.] 

{m)  Newsome  v.  Coles  and  others,  2  Camp.  617,  cor.  Lord  Ellcnborough.  For  they  were  not  bound  to 
apply  for  an  injunction. 

(n)  Barfoot  v.  Goodall,  3  Camp.  147.  (o)  Gorham  v.  Thompson,  Peake's  C.  42. 

ip)  Goods  V.  Harrison  2  5  B.  &  A.  147. 

(q)  Evans  v.  Drummond,  4  Esp.  C.  89.     Newmarch.  v.  Clay,  14  East,  239. 

(r)  Ibid.  Even,  as  is  siiid,  allhouijh  the  cotnmunication  Wiis  made  after  the  actual  dissolution;  but  qu,  as 
to  the  latter  point;  for  by  the  dissolution  the  power  of  the  acting  partner  to  bind  his  former  co-partner  ceased. 

(s)  Paterson  v.  Zachariah  and  another,^  1  Starkie's  C.  71. 
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Where  a  secret  or  dormant  partner  has  retired  from  the  firm,  and  goods 
have  been  supplied  previous  to  the  dissoliitioii,  and  payments  have  been 
made  by  the  |)arties  who  continue  ihe  business,  subsequent  to  the  dissohi- 
tion,  it  is  a  question  of  evidence  whether  such  payments  are  to  be  appUed 
to  the  previous  or  to  a  subsequent  debt  (/). 

An  agreement  by  a  creditor,  after  notice  of  dissolution,  to  transfer  the 
account  from  the  old  to  the  new  firm,  will  be  evidence  to  show  that  lie 
accepted  tfie  latter  as  his  debtors,  and  will  discharge  a  retiring  partner  (ti). 

The  plaintiff  may  rebut  the  proof  of  notice  of  dissolution  by  evidence  of  Answer  to 
the  subsequent  conduct  and  declarations  of  the  co-defendants,  tending  to  "p^ice  of 
induce  the  world  to  suppose  that  the  partnership  still  subsisted,  as  by  proof  ^^^°  "  ^°"' 
that  they  subsequently  interfered  in  the  management  of  the  business,  or 
allowed  their  names  to  be  nsed,or  in  any  way  authorized  the  parties  acting 
in  the  concern  to  make  use  of  their  names  and  credit  (x). 

A  defendant  cannot  take  advantage  of  the  non-jomder  of  others  as  co- Plea  in 
defendants  (y),  except  by  plea  in  abatement ;  upon  issue  joined  on  this  plea  abatement, 
the  07ms  probandi  usually  lies  upon  the  defendant  [z).  And  the  plaintiff  in  Non- 
indebitatus  assumpsit  against  a  surviving  partner,  may  recover  a  debt  join^lcr. 
due  from  such  survivor,  though  the  declaration  make  no  mention  of  the 
latter  («).     It  will  not  be  sufficient  to  prove,  upon  issue  taken  on  this  plea, 
that  he  has  a  secret  partner  {b). 

Where  one  of  several  partners  promised  individually  to  pay  the  debt, 
^without  making  any  mention  of  his  partners,  it  was  held  to  be  conclusive     *8I5 
evidence  that  the  debt  was  due  from  him  individually  (c). 

Thirdly.  Where  the  parties  contest  the  question  of  partnership  inter  XcWom, 
se  (d),  it  seems  that  such  evidence  as  would  be  sufficient  to  establish  iheir  inter  se. 
partnership  in  a  suit  by  a  stranger,  will  raise  a  presumption  of  the  fact  of 
partnership  inter  se  (e). 

(t)  Newmarch  v.  Clay,  14  East,  239.  There  goods  had  been  furnished  subsequently  to  the  secret  dissolu- 
tion of  the  secret  partnersliip,  and  bills  which  hud  been  given,  previous  to  the  dissolution  of  the  partnership, 
for  goods  previously  sold,  having  been  disiionoured,  were  given  up  to  the  continuing  partners,  Ihpy  giving 
new  bills  which  were  sufficient  to  cover  the  debts  incurred  previous  to  the  dissolution,  although  not  sufficient 
to  cover  the  goods  subsequently  furnished,  and  it  was  held  that  the  transaction  affijrded  evidence  of  an  ap- 
propriation of  the  new  bills  to  discharge  the  old  debt. 

(«)  Kirwan  v.  Kirwan,  2  C.  &  M.  617.     And  see  Hart  v.  Alexander,  2  M.  &.  W.  4S4. 

{x)  Sec  Newsoine  v.  Coles,  2  Camp   617. 

(y)  In  what  cases  contracts  are  joint,  and  when  several^is  of  course  a  question  of  law.  A  contract  made 
by  two  partners  to  pay  a  certain  sum  of  money  to  a  third  person,  equally,  out  of  their  own  private  cash,  is 
a  joint  contract,  {Byers  v.  Dobey,  I  H.  B.  2.36).  A  trader  retiring  from  business  lends  money  to  his  part- 
ner, and  receives,  by  agreement,  an  annuity,  to  be  paid  for  a  specified  number  of  years;  this  is  not  a  con- 
tinuance of  the  partnership  {Grace  v.  Smith,  2  Bl.  298).  The  consignment  of  a  bag  of  dollars  to  A.,  with 
directions  to  pay  over  a^specified  number  to  B.,  does  not  make  them  joint-tenants.  Jackson  v.  Anderson,  4 
Taunt.  24. 

(«)  Vide  supra,  p.  2.  The  practice  upon  the  question,  whether  the  plaintiff's  or  defendant's  counsel  shall 
begin,  has  not  been  uniform  (see  Pasmore  v.  Bousjield,^  1  Starkie's  C.  296.  Roby  v.  Howard,^  2  Starkie's 
C.  55.5).  In  such  cases  the  question  as  to  damages  does  not  arise  until  the  issue  on  the  plea  has  been  de- 
termined; and  the  more  convenient  course  seems  1o  be  to  try  the  issue  first,  the  defendant's  counsel  begin- 
ning.    This  course  was  adopted  by  Bayley,  J.  at  York  Summer  Assizes,  1821. 

(«)  Richards  v.  Heather,  1  B.  &  A.  29.  A  demand  against  a  surviving  partner  as  such  may  be  joined 
with  a  demand  due  from  him  individually.  Golding  v.  Vaughan,^  2  Ch.  C.  T.  M.  436.  Where  A.  being 
partner  with  B.,  took  a  warrant  of  attorney  from  C,  a  creditor  to  A.  and  B.,  in  his  own  name,  knowing  that 
C.  was  insolvent,  and  after  an  act  of  bankruptcy  committed  by  C,  the  latter,  at  ^.'s  desire,  sent  goods  to 
the  warehouse  of  A.  and  B.,  as  a  further  security;  and  after  the  dissolution  of  partnership  between  A.  and 
B.,  A.  received  sums  of  money  on  account  of  the  warrant  of  attorney;  it  was  held  that  the  assignees  under 
a  commission  of  bankruptcy  against  C.  were  entitled,  after  the  death  of  A.,  to  recover  the  whole  from  B. 
Biggs  v.  Fellows,*  8  B.  &  C.  402. 

(6)  Supra,  p.  2,  note  {h). 

(c)  Murray  v.Somerville,  2  Ca.mp.  90,  a.     Vide  supra,  tit.  Admissions. 

(d)  Vide  supra,  804. 

(e)  Per  Lord  Ellenborough,  Peacock  v.  Peacock,  2  Camp.  45.     The  father  told  the  son,  on  his  coming  of 
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Although  one  partner  cannot  maintain  an  action  against  another,  whilst 
the  partnership  accounts  remain  unliquidated  (/),it  is  otherwise  where  the 
accounts  have  been  settled  and  a  balance  struck,  or  even  where  one  insu- 
lated transaction  alone  remains  (A),  or  where  the  cause  of  action  arises  out 
of  a  transaction  perfectly  distinct  from  the  general  dealings  (g),  or  where 
the  liability  to  be  sued  is  matter  of  contract  (h). 

But  an  action  is  not  maintainable  by  one  partner  against  another  on  a  bill 
of  exchange  given  in  respect  of  an  unascertained  balance  {i). 

Parties  engaged  in  a  joint  adventure  in  the  whale-fishery,  deposited  the 
proceeds  in  a  warehouse;  the  share  of  each  was  separated  in  bulk,  and 
remained  at  the  disposal  of  each  by  delivery  orders,  but  subject  to  be 
retained  until  the  ship's  husband  had  been  satisfied  all  expenses  of  the 
*S16  ^adventure;  it  was  held,  first,  that  this  was  to  be  deemed  not  an  absolute 
but  a  qualified  appropriation;  and  that  upon  the  general  account  between 
one  of  the  partners  and  the  ship's  husband,  such  party  being  found  to  be 
indebted  to  the  other  part-owner,  who  were  liable  to  pay  the  expenses 
incurred,  the  assignees  of  such  partner  could  not  maintain  an  action  for 

age,  that  he  should  have  a  share  in  the  business;  the  son  acted  as  a  partner  for  five  or  six  y«ars.  Upon  an 
issue  out  of  Chancery  to  ascertain  the  son's  share  of  the  profits,  it  was  not  presumed  that  he  was  entitled  to  a 
moiety,  but  it  was  left  by  Lord  Ellenborough  to  the  jury  to  say  to  what  proportion  he  was  fairly  entitled 
under  the  particular  circumstances.  Note,  that  Lord  Eldon,  C.  was  not  satisfied  with  this  decision.  See  16 
Ves.  56.  If  a  partnership  terminate  by  efflux  of  time,  and  the  parties  continue  to  trade  without  any  new 
agreement,  tliey  are  pronounced  to  go  on  upon  the  old  footing.  Per  Lord  Eldon,  in  Crawshay  v.  Collins,  15 
Ves.  228.  In  an  action  to  recover  a  subscription  under  the  Thames  Tunnel  Act,  it  was  held  that  those  only 
■were  to  be  deemed  subscribers  who  had  signed  the  contract,  so  as  to  be  liable  for  the  amount  of  shares. 
Thames  Tunnel  Co.  v.  Sheldon,^  6  B.  »fc  C.  34L  As  to  liability  to  pay  subscriptions,  see  Norwich,  Sfc. 
Navigation  Co.  v.  Theobald,^  1  M.  &  M.  151.  A  partner  cannot  be  permitted  to  place  himself,  in  pursuit  of 
his  private  advantage,  ma.  situation  which  gives  him  a  bias  against  the  due  discharge  of  the  trust  and  confi- 
dence he  owes  to  his  co-partner;  where  one  partner  had  purchased  partnership  stock,  in  exchange  for  his 
own  separate  shop  goods,  held  that  his  co-partner  was  entitled  to  share  in  the  profit  of  such  barter.  Burton 
V.  Woolley,  6  Mad.  367. 

(/)  The  defendant,  a  shareholder  and  managing  director  of  a  company,  receiving  a  commission,  and 
also  a  del  credere  commission,  drew  bills  on  a  purchaser  of  the  company's  goods  for  the  amount,  and  in- 
dorsed them  to  the  actuary  of  tlie  company,  who  indorsed  them  to  the  plaintiff,  also  a  shareholder,  and 
who  purchased  goods  for  them,  and  was  a  creditor  at  the  time,  of  the  company,  for  an  amount  beyond  the 
bills;  it  was  held,  that  he  could  maintain  no  action  against  the  defendant  on  the  bills,  nor  could  he  on 
the  money  counts  for  the  amount  received  by  the  defendant  from  the  acceptor's  estate,  because,  having 
received  it,  not  in  his  individual  character,  but  as  a  member  of  the  company,  in  each  case  the  same  con- 
sequence would  follow;  it  would  be  a  recovery  by  one  contractor  against  another,  and  if  he  succeeded, 
give  the  defendant  immediately  a  right  to  call  on  the  plaintiflF  for  contribution.  Teague  v.  Hubbard,^  8  B. 
&  C.  345. 

(g)  See  Coffee  v.  Brian,'^  3  Bing.  54,  and  the  cases  cited  supra,  99.  Where  the  plaintiff  and  defendant 
had  been  engaged  as  partners  in  particular  purchases  and  sales  of  wool,  and  having  had  mutual  dealings, 
stated  an  account,  stating,  amongst  other  items,  "loss  on  wool,"  and  having  a  balance  against  the  defendant, 
which  he  signed  and  admitted  to  be  due  from  him,  held  sufficient  evidence  of  a  promise  to  pay  it,  and  that 
the  plaintiff  might  sue  for  the  amount  of  that  item,  and  that  a  subsequent  assent  by  him  to  take  out  the 
balance  in  meat,  being  merely  matter  of  accommodation,  did  not  preclude  him.  Wray  v.  Milestone,  5  M. 
&  W.  21. 

(A)  One  partner  may  sue  another  on  a  special  agreement  for  a  stipulated  penalty.  Radenhursl  v.  Bates,^ 
3  Bing.  463.  Part-owners  of  a  ship  may  each  sue  on  agreement  with  each  other.  Owston  v.  Ogle,  13  East, 
538;  Abbott  on  Sliipp.  81. 

(i)  Verley  v.  Saunders,^  2  Ch.  127;  and  an  indorsee  who  takes  the  bill  after  it  is  due,  cannot  recover.     lb. 

(A)  (Where  in  an  action  between  partners  to  recoverthe  balance  due  from  the  defendant  upon  the  dissolution 
of  the  firm,  the  plaintiff  obtained  a  verdict,  but  it  appeared  at  the  trial  that  there  was  one  debt  against  the  firm 
which  had  not  been  paid,  the  plaintiff  was  nevertheless  permitted  to  take  judgment  upon  releasing  to  tKe 
defendant  the  amount  of  that  debt.     Brinley  et  al.  v.  Kupfer,  6  Pick.  179. 

An  agreement  between  two  individuals  to  enter  into  a  single  transaction  of  purchase  for  the  purpose  of 
profit,  does  not  create  a  partnership  such  as  will  confine  the  remedy  of  either  to  an  action  of  account-render. 
Assumpsit  will  lie.     Galbraith  v.  Moure,  2  Watts,  R.  86;  Musier  v.  Trumpbour,  5  Wend.  274.) 
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the  bankrupt's  share  until  they  had  satisfied  what  was  due  from  him  to  the 
partnership  {j). 

Where  the  plaintiff  and  defendant  agreed  to  buy  goods  on  their  joint 
account,  the  defendant  undertaliing  to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  payment,  and  the  plaintiff  paid  the  whole,  it  was  held 
that  an  action  lay  for  the  moiety,  although  an  account  was  still  to  be  taken 
between  them  as  partners,  on  the  subsequent  disposal  of  the  stock  {k).  So 
if  one  partner  wrongfully  carry  money  belonging  to  the  other  to  the  joint 
account,  an  action  lies  for  money  had  and  received  (/).  But  where  A.,  B. 
and  C.  had  been  members  of  a  trading  company,  and  after  its  dissolution 
B.  and  C.  being  sued  as  members  of  the  company,  retained  A.,  who  was  an 
attorney,  to  defend  them,  it  was  held  that  as  A.  as  a  member  of  the  com- 
pany was  jointly  liable  to  contribute  to  the  expense  of  the  defence,  he  could 
not  maintain  an  action  for  the  costs  {ni).  So  an  agent  employed  by  a  com- 
pany of  subscribers  for  an  application  to  Parliament  for  an  intended  rail- 
way, being  himself  a  subscriber,  cannot  maintain  an  action  for  his  services, 
either  against  the  body  of  subscribers  or  against  the  chairman  [n). 

Where  B.  ordered  goods  on  his  own  credit  to  be  shipped  by  A.,  on  an 
agreement  between  them  that  if  iny  profit  arose,  A.  sliould  have  half  for 
his  trouble,  and  goods  were  ordered,  and  afterwards  paid  for  by  B.^  it  was 
held  that  he  might  recover  the  amount  of  such  payment  from  A.,  who  had 
not  accounted  to  him  for  the  profits,  the  contract  not  constituting  a  part- 
nership inter  se,  but  an  agreement  for  compensation  for  trouble  and 
credit  (o). 

Where  an  account  is  taken  at  the  dissolution  of  a  partnership,  assianpsit 
will  lie  without  proof  of  an  express  promise  (p)  (A), 

Notice  by  one  partner  that  the  partnership  has  been  dissolved,  is  evidence 
against  that  partner  that  it  has  been  dissolved  by  competent  means,  even  by 
a  deed,  if  a  deed  be  essential  (g)-,  and  in  such  case  an  ejectment  lies,  upon 
the  demise  of  one  co-partner,  against  another,  for  a  house  agreed  to  be 
*occupied  jointly  during  the  partnership,  without  proof  of  a  notice  to  *817 
quit  (r). 

ij  )  Holderness  v.  Shackels,^  8  B.  &  C.  612. 

(k)  Venning  v.  Leckie,  13  East  7;  [and  Mr.  Day^s  note] 

(0  Smith  V.  Barrow,  2  T.  R.  476. 

(m)  Milburn  v.  Codd,'^  7  B.  &  C.  419.  Damages  having  been  recovered  against  one  of  several  coaeh- 
owners  who  horsed  a  coach  for  different  stages,  in  an  action  against  one  for  contribution,  the  partnership 
still  continuing,  Lord  Denman  held,  that  it  was  an  unliquidated  account.  Fcarson  v.  Skelton,  York  Sp. 
Ass.  1836.  One  partner  having  paid  a  partnership  debt  by  compulsion,  cannot  recover  contribution.  Sud- 
low  v.  Hickson,  K.  B.  1834,  for  he  could  not  have  recovered  had  the  payment  been  voluntary. 

(n)  Holmes  v.  Higgins,^  1  B.  &.  C.  74.  A.  being  a  member  and  also  the  agent  of  a  joint-stock  company, 
drew  a  bill,  accepted  by  a  purchaser  of  goods  from  the  company,  and  indorsed  it  to  the  secretary  of  the 
company,  who  again  indorsed  it  to  B.,  another  member,  who  purcliased  goods  for  the  company,  and  was  a 
creditor  of  the  company  to  a  larger  amount  than  the  bill;  the  acceptor  having  become  insolvent.  A,  received 
10s.  by  way  of  composition;  held  that  B.  could  not  sue  A.  on  the  bill,  for  it  was  drawn  on  behalf  of  the 
company,  nor  recover  the  sum  received,  because  it  was  received  by  A.  in  his  character  of  member  of  the 
company.     Teague  v.   Hubbard,*  8  B.  &  C.  345. 

(o)  Heskeih  v.  Blanchard,  4  East,  143. 

Ip)  Per  Gibbs,  C.  J.,  Rackstraw  v.  Imber,^  Holt's  C.  368. 

Iq)  Doe  d.  Waithman  v.  Miles,s  1  Starkie's  C.  181;  [4  Camp.  373,  S.  C] 

(r)  Ibid.  By  an  agreement  on  a  dissolution  of  partnership  between  the  plaintiff  and  the  defendant,  the 
latter  being  considerably  indebted  on  his  private  account  to  the  plaintiff,  it  was  agreed  that  the  plaintiff 
should  take  two-and-half  per  cent,  on  his  private  debt  for  six  months,  and  five  per  cent,  afterwards;  that  the 
accounts  should  be  wound  up,  and  the  debts  received  by  the  plaintiff,  and  the  defendant's  share  go  in  liquida- 
tion of  his  private  debt;  and  it  was  stipulated  that  the  partnership  might  be  dissolved  upon  certain  notice, 

(A)  {Assu7npsit  lies  for  one  against  his  co-partner  for  money  paid  him  on  a  dissolution  and  adjustment  of 
the  concerns  of  the  co-partnership,  more  tiian  was  actually  due.     Bond  v.  Hays,  12  Mass.  R.  34.) 
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The  ship's  husband,  being  a  part-owner,  at  the  request  of  the  defendant, 
also  a  part-owner,  advanced  his  share  of  the  outfit;  he  is  entitled  to  sue  for 
such  advances  for  the  separate  share  of  such  expenses;  and  the  defendant 
having  represented  himself  as  owner  of  one-fourth,  and  dealt  as  such,  is 
hable  to  the  otfiers  in  that  proportion  (s). 

In  an  action  for  calls,  after  all  the  requisite  forms  of  the  Act  had  been 
complied  with,  against  a  party  whose  nauje  had  been  inserted  in  the  Act  as 
an  original  proprietor,  and  who  liad  subsequently  acted  as  such,  a  mis- 
recital  in  the  Act  that  parties  had  signed  a  contract  binding  themselves 
and  their  lieirs,  which  was  not  in  legal  effect  true,  the  contract  not  being 
under  seal,  is  no  defence  (i). 

Where  the  Act  establishing  a  joint-stock  company,  declared  that  a  certain 
sum  should  be  subscribed  before  any  of  the  powers,  &c.  should  be  put  in 
force,  it  was  held  that  such  sum  being  incomplete  at  the  time  of  making 
the  call,  no  action  could  be  maintained  for  such  call,  and  that  it  was  not 
sufficient  that  the  subscription  list  was  complete  before  the  action  com- 
menced (tc). 
Compe-  In  general,  a  co-partner  with  the  defendant  in  the  subject  of  the  action 

tencj.  js  incompetent  to  be  a  witness  for  the  defendant,  where  a  verdict  for  the 
plaintiti' would  diminish  the  joint  property,  or  he  would  be  liable  to  any 
part  of  the  costs;  even  although  the  tendency  of  his  evidence  be  to  charge 
iiimself  with  the  whole  debt  (v).  But  in  order  to  raise  this  objection,  it 
must  be  shown  that  he  is  a  partner;  it  is  not  sufficient  merely  to  suggest 
it  (,x).  Thus,  in  an  action  for  goods  sold  and  delivered,  a  witness  is  com- 
petent to  prove  that  the  goods  were  sup[)lied  on  his  credit,  and  for  his  use, 
although  it  be  suggested  that  he  is  a  partner  with  the  defendant  (y). 

In  an  action  brought  to  charge  td.  as  a  partner  in  a  trading  company,  a 
witness,  who,  by  other  evidence  than  his  own,  appeared  to  be  a  shareholder 
in  the  company,  was  held  to  be  competent  to  prove  that  td.  was  a 
partner  (z). 

A  party  is  a  competent  witness  for  the  plaintiff,  although  he  has  pur- 
chased from  the  plaiiuiff  an  interest  in  the  contract  on  which  the  action  is 
brought  («). 

In  an  action  against  three  directors  for  goods  supplied  to  a  company, 
the  defence  being  that  the  defendant  was  a  shareholder,  a  release  by  all 
the  defendants  to  a  witness  (a  shareholder)  renders  him  competent  (6). 
*818  *Upon  a  plea  in  abatement  in  assumpsit,  for  goods  sold  and  delivered, 

that  the  promises  were  made  jointly  with  E.  F.,  the  latter,  it  has  been  seen, 
is  a  competent  witness  for  the  plaintifi'(c)  (1). 

on  the  1st  day  of  any  January,  but  in  consequence  of  the  arrangement  it  was  not  expected  to  take  place  at 
the  ensuing  January;  lield,  that  there  being  no  express  stipulation  for  any  suspension  of  the  private  right  of 
action,  nor  for  any  definite  period,  the  plaintiff  was  not  precluded  from  suing  for  his  separate  debt  Simp, 
son  V.  Rachham,^  7  Bing.  617. 

(s)  Helme  v.  Smiths  7  Bing.  709. 

(<)  Cromford  Rnilwatj  Company  v.  Lacey,  3  Y.  (St  J.  80. 

(«/)  Norwich  and  Lowestoff  Navigation  Company  \.  Theobald,^  1  M.  &  M.  151. 

(»)  See  Birt  v.  Hood,  1  Esp.  C.  20.      Young  v.  Bairner,  1  Esp.  C.  21. 

(x)  Ibid.  (y)  Birt  V.  Hood,  1  Esp.  C.  20. 

(z)  Hall  V.  Curzonand  others,*  9  B.  &  C.  646.  (a)  Supra,  tit.  W'itness. — Interest. 

(b)  Belts  V.  Jones,  9  C  &  B.  199.     But  a  release  by  one  defendant  only  would  not  be  suflicient.     lb. 

(c)  Hudson  V.  Robinson,  4  M.  &,  S.  475;  supra,  tit.  Abatement. 

(1)  [In  an  action  against  A.,  B.  and  C.  on  a  bill  of  exchange,  drawn  by  C.  on  A.  and  B.,  payable  to  the 
plaintiff,  to  be  placed  to  the  credit  of  a  certain  vessel,  one  of  the  counts  in  the  declaration  of  which  ciiarged 
the  defendants  as  owners  of  the  ship,  and  another  that  C.  drew  the  bill  as  agent  for  the  defendants;  it  was 
held  that  C.  was  not  a  competent  witness  to  prove  the  partnership  of  the  defendants  in  the  ship.     Miller  V. 
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An  examined  copy  of  an  answer  in  Chancery  by  two  of  the  defendants, 
to  a  bill  by  a  third  defendant,  is  good  evidence  against  the  parties  so 
answering  {d). 

A  stipniation  in  a  deed  of  a  joint-stock  company  that  shareholders  should 
not  be  at  hberty  to  inspect  the  books  of  the  company,  is  no  bar  to  the 
production  of  them  in  a  suit  by  the  shareholders  against  the  company  (e). 

PAYMENT  (A). 
Proof  of  payment  of  the  debt  was  formerly  evidence  under  the  general  When  to  be 
issue  in  assinnpsit  (/),  but  must  have  been  pleaded  specially  as  a  bar  to  an  P'^^^^ed. 
action  on  a  debt  by  record  or  specialty.     But  now  by  the  new  rules  of  Hil. 
T.  4  W.  4,  where  payment  is  insisted  on  as  a  defence  to  the  action,  it  must 
be  pleaded  in  bar  [g).     And  by  one  of  the  new  rules  of  Trin.  'lerm.  1  Vict, 
it  is  directed  that  payment  shall  not  in  any  case   be  allowed  to  be  given  in 
evidence  in  reduction  of  damages  or  debt,  but  shall  not  be  pleaded  in  bar. 
And  by  another  of  these  additional  rules,  in  any  case  in  which  the  plaintiff, 
in  order  to  avoid  the  expense  of  the  plea  of  payment,  shall  have  given 
credit  in  the  particulars  of  his  demand  for  any  sum  or  sums  of  money 
therein  admitted  to  have  been  pai  J  to  the  plaintiff,  it  shall  not  be  necessary 
for  the  defendant  to  plead  the  payment  of  such  sum  or  sums  of  money  (A). 

(d)  Studdy  v.  Sanders}  2  D.  vt  R.  347. 

(f)  Hull  V.  Connell,  3  Y.  &  Cr.  717  (in  Equity).  (/)  Supra,  Assumpsit. 

(g)  Under  these  rules  payment  has  been  allowed  in  reduction  of  damages  without  any  special  plea  of 
payment,  &c.  in  an  action  of  assumpsit.  Shirley  v.  Jacobs,  4  Dowl.  P.  C.  136;^  2  Bing.  N.  C.  88,  Although 
in  debt  such  evidence  was  held  to  be  inadmissible  without  a  plea  of  payment.  Cooper  v.  Morecroft,  3  M. 
«fc  W.  500.  Belbin  v.  Butt,  2  M.  &  W.  522.  But  now  see  the  additional  new  rule  ol  Trin.  T.  1  Vict.  The 
plea  of  pay?iient  is  divisible,  and  operates />ro  tanio  to  the  extent  that  payment  is  proved.  Cousins  v.  Pad. 
don,  2  C.  M.  &  R.  547.     Frobart  v.  Fhillips,  2  M.  <fc  VV,  40. 

(A)  Under  the  former  new  rules  a  difference  of  opinion  had  obtained  as  to  the  effect  of  an  admission  in 

M'Clenachan  Sf  al.  I  Yeates,  144.  A  partner  in  a  company  is  not  admissible  to  prove  that  another  person, 
defendant  in  the  case,  is  also  a  partner — especially  where  there  are  written  articles.  The  State  r.  Penman, 
2  Desauss.  1.  A  dormant  partner,  not  being-  a  party  to  the  suit,  is  a  competent  witness  for  the  other  partner 
in  an  action  by  him  to  recover  the  price  of  goods  sold,  where  the  interest  of  the  dormant  partner  was,  at 
the  time  of  the  contract,  unknown  to  the  defendant.     Clarkson  v.  Carter,  3  Cow.  84.] 

(A)  (In  general  a  payment  received  in  forged  paper  or  any  base  coin  is  not  good,  and  if  there  be  no  negli- 
gence in  the  party  who  receives  such  payment  he  may  recover  back  the  consideration  paid  for  it,  or  sue  upon 
his  original  demand.  United  States  Bank  v.  The  Bank  of  Georgia,  10  Wheat.  333.  Markle  v.  Hatjield,2 
John.  R.  455.  Hargrove  v.  Dusenbury,  2  Hawks.  326.  Anderson  v.  Hawkins,  3  Hawks.  568.  Bank-notes 
are  a  part  of  the  currency  of  the  country;  they  pass  as  money,  and  area  good  tender  unless  specially  objected 
to.  United  States  Bank  v.  The  Bank  of  Georgia,  supra.  Phillips  v.  Blake,  1  Mete.  156.  But  this  principle 
does  not  apply  to  a  payment  made  bonajide  to  a  bank  in  its  own  notes,  which  are  received  as  cash,  and  after, 
wards  discovered  to  be  forged.  United  States  Bank  v.  The  Bank  of  Georgia,  supra.  And  where  a  forged 
check  of  a  customer  is  received  by  a  bank  as  cash,  and  passed  to  the  credit  of  a  depositor  (who  is  ignorant 
of  the  forgery,  and  who  has  paid  the  full  value  of  the  check),  it  is  equivalent  to  an  actual  payment;  and  if 
the  depositor,  after  having  been  informed  of  the  ibrgery  on  a  sudden  misconception  of  his  rights,  agrees, 
that  if  the  cheek  is  a  forgery  it  is  no  deposit,  it  will  not  constitute  a  promise  to  refund.  Levy  v.  The 
Bank  of  the  United  Slates,  4  Dall.  234.  S.  C.  1  Binn.  27.  The  note  of  a  purchaser  given  at  the  time 
of  the  sale  is  no  payment  unless  there  be  an  express  agreement  to  receive  it  as  such.  So  of  his  agent's 
note.  Porter  v.  Tallcott,  1  Cow.  359.  Maze  v.  Miller,  1  Wash.  C.  C.  R.  328.  But  the  acceptance  of  a  ne- 
gotiable note  on  account  of  a  prior  debt  is  prima  facie  evidence  of  satisfaction,  and  the  plaintiff  cannot  reco- 
ver upon  the  old  debt  without  showing  the  note  to  have  been  lost,  or  producing  and  cancelling  it  at  the  trial. 
Holmes  Sf  Drake  v.  De  Camp,  1  John.  R.  34;  Pintardv.  Tackington,  10  John,  R,  104;  Burdick  v.  Green,  15 
John.  R.  247.  And  a  promissory  note,  taken  by  express  agreement  in  payment  of  a  judgment,  is  an  extin- 
guij.hmeiit  of  the  preceding  debt.  The  New  York  State  Bank  v.  Fletcher,  5  Wend.  85.  Whether  a  note  was 
taken  absolutely  as  payment  or  not  is  a  question  of  fact  for  the  jury.  Johnson  v.  Weed,  9  John.  R.  310, 
The  acceptance  of  the  note  of  a  third  person  on  the  sale  of  a  chattel  for  the  consideration  money  is  payment. 
Rno  V.  Barber,  3  Cow.  272.  Symington  v.  M'Lin,  1  Dev.  &.  Bat.  291.  But  the  receiving  of  the  promissory 
note  of  one  partner  in  payment  of  an  open  account  against  a  firm  and  delivering  up  (he  account  in  writing' 
does  not  of  itself  discharge  the  original  demand.  Wilson  v.  Jennings,  4  Dev.  90.  Henton  v.  Chtld,  4  Dev. 
460.  A  check  upon  a  bank  given  in  the  ordinary  course  of  t)usiness  is  not  presumed  to  be  received  as  an 
absolute  payment,  even  if  the  drawer  have  Timds  in  the  bank,  but  as  the  means  whereby  the  holder  may  pro- 
cure the  money,     Crommell  v,  Lovett,  1  Hall.  Rep.  56.     The  People  v,  Howell,  4  John,  R.  296.) 
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This  rule  is  not  to  be  applicable  where  the  plaintiff,  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without 
giving  credit  for  any  particular  sum  or  sums. 
Onus  pro-  Upon  issue  taken  on  a  plea  of  payment,  the  onus  of  proof  lies  on  the 
bandi.  defendant.  The  proof  is  either  general,  under  the  plea  of  solvit  post  diem, 
or  special,  under  the  plea  of  solvit  ad  diem. 

It  is  a  general  principle  that  the  party  to  be  discharged  is  bound  to  do 
the  act  which  is  to  discharge  him  {i).  The  obligor  of  a  bond  conditioned 
for  the  payment  of  money  on  a  particular  day,  is  bound  to  seek  the  obligee 
if  he  be  in  England,  and  on  the  set  day  to  tender  him  the  money  [k).  Con- 
sequently the  burthen  of  proving  such  a  discharge  is,  in  general,  incumbent 
on  the  party  who  seeks  to  be  discharged, 
*S19  *Payment  being  pleaded  generally  to  a  declaration  in  indebitatus  as- 
sumpsit, it  lies  on  the  defendant  to  prove  payment  to  the  extent  of  liability 
proved  against  him.  Issue  being  taken  for  the  plea  of  payment,  to  a 
declaration  for  work  and  labour,  &c.,  although  the  defendant  prove  pay- 
ment to  an  amount  exceeding  the  aggregate  of  the  sums  stated  in  the  decla- 
ration, the  plaintiff  may,  without  a  new  assignment,  show  works,  &c.  to 
a  larger  amount  than  is  claimed,  and  recover  the  balance  (/).  Assumpsit 
for  money  lent,  plea,  payment,  a  new  assignment  and  plea  of  payment,  on 
which  issue  is  joined:  the  plaintiff  claimed  a  debt  of  15/.  in  August  1833, 
and  having  proved  a  debt  then  due  by  the  defendant,  by  the  defendant's 
acknov/ledgement,  and  the  defendant  proving  a  payment  to  that  amount 
in  October  1833,  it  is  incumbent  on  the  plaintiff,  in  support  of  his  new 
assignment,  to  prove  a  second  debt  {m). 

The  party  must  prove,  1st,  a  payment  of  the  money,  or  its  equivalent; 
2dly,  its  application  to  the  particular  debt  (1). 
Direct  The  proof  of  payment  is  either  direct,  or  presumptive;  in  the  former  case 

evidence,    payment  has  been  made  either  to  the  plaintiff  or  to  his  agent. 

Where  a  receipt  has  been  given  for  the  money,  the  receipt  should  be 
produced,  and  proof  given  of  the  handwriting  of  the  party  to  whom  the 
payment  was  made  (2). 

A  receipt  is  me^i^\Y  prim,u  facie  evidence  of  payment;  it  may  be  proved 
that  it  was  obtained  by  fraud  or  mistake  {n). 

the  plaiiiliff 's  particulars  of  the  payment  of  a  sum  of  money.  On  the  one  hand,  the  effect  of  such  an  ad- 
mission has  been  held  to  be  to  restrain  the  plaintiff  from  going  into  that  part  of  his  demand  which  was 
covered  by  the  payment;  on  the  other,  that  the  effect  was  merely  an  admission  of  payment  operating  as 
evidence,  and  that  a  plea  of  payment  was  requisite  to  make  such  evidence  admissible.  Coaies  v.  Stevens, 
2  C.  M.  &  R.  119.  Ernest  v.  Brown,^  3  Bing.  N.  C.  674.  NichoUs  v.  Williajns,  2  M.  &  W.  758.  Kenyan 
V.  Wakes,  2  M.  &  W.  764. 

(i)  See  Lord  Ellenborough's  observations  in  Cranley  v.  Hillary,  2  M.  &  S.  122. 

(it)  Litl.  sec.  340;  and  per  Dumpier,  J.,  2  M.  »fc  S.  122. 

(I)  Freeman  v.  Crofts,  4  M.  &.  W.  4.  Per  Alderson,  B.,  it  is  like  a  plea  of  license  in  trespass;  the  de- 
fendant must  prove  a  license  for  every  trespass  the  plaintiff  can  prove;  so  on  a  plea  of  payment,  you  under- 
take to  prove  that  whatever  demand  the  plaintiff  can  establish,  you  have  paid  him. 

(m)  Hall  V.  Middleton,^  4  Ad.  &  Ell.  107.  The  under-sheriff  having  left  it  to  the  jury  to  say  whether 
the  I5Z.  said  to  have  been  lent  in  August  had  been  so  lent;  the  Court  held,  that  the  question  was  whether 
there  had  been  two  debts. 

(n)  Stratton  v.  Rastall,  2  T.  R.  3C6;  «.^  supra;  see  Rowntree  v.  Jacob,  2  Taunt.  141;  infra,  tit.  Receipt. 

(1)  [In  Pennsylvania,  the  defendant  is  permitted  under  the  plea  of  payment  in  an  action  on  a  bond,  to 
give  in  evidence  mistake  or  want  of  consideration.  Swift  v.  Hawkins  S(  al.,  1  Dallas,  17.  So  if  notice  be 
given  to  the  plaintiff,  fraud  in  the  execution  or  consideration  of  a  bond  may  be  given  in  evidence.  Baring 
V.  Sliippen,  2  Binncy,  154.  Or  other  matter,  which  shows  that  ex  aquo  et  bono  the  plaintiff  ought  not  to  re- 
cover.    See  cases  collected  in  Wharton's  Digest,  467,  468.     Carpenter  v.  Groff,  5  Serg.  &.  Rawle,  162.] 

(2)  {But  see  Southwick  v.  Heyden,  7  Cow.  Rep.  334,  in  which  jt  was  decided,  that  proof  of  a  sale  of  goods, 
or  payment  of  money,  may  be  made  by  parol,  though  there  be  a  receipt,  without  accounting  for  its  absence; 
parol  proof  being  of  as  high  a  nature  as  the  receipt.} 
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A  payment  to  one  of  several  persons  who  (not  being  partners)  have 
deposited  money  in  a  bank  without  the  authority  of  the  others,  is  not  good 
as  against  them  (o). 

VVhere  the  payment  has  been  made  to  an  agent  [p),  an  authority  from  Of  pay- 
the  principal  to  the  agent  must  be  proved:  the  agent  is  a  competent  witness  "i^nt  to  an 
*for  that  purpose  (y).     Whether  such  authority  has  been  given  to  an  agent '^^*g2o 
to  receive  payment,  or  to  receive  it  in  a  particular  manner,  are  visually  p^^^^c  ^^f 
questions  of  fact  for  the  jury  (r).     Such  an  authority  may  be  implied  from  agent's 
the  relative  situation  of  the  principal  and  agent,  the  habit  and  course  of  authority, 
dealing  between  the  parties,  or  from  some  recognition  by  the  principal  of 
the  authority  of  the  agent  subsequent  to  the  payment  (s)  (1). 

Where  a  principal  entrusts  an  agent  with  the  sale  of  goods,  as  to  sell 
them  in  a  shop,  or  a  horse  at  a  fair,  a  presumption  arises  that  he  empowered 
that  agent  also  to  receive  payment  {t).     So  payment  to  a  broker  who  sells 

(0)  Innes  v.  Stephenson,  1  Mo.  &  R.  145.     Stewart  v.  Lee,'  M.  &  M.  158. 

{p)  Payment  to  another  by  the  creditor's  authority  is  a  payment  to  himself,  and  may  be  so  pleaded. — 
Taylor  v.  Beat,  Cro.  Eliz.  222.  Goodland  v.  Blewith,  1  Camp.  477.  Cooles  v.  Lewis,  lb.  444.  In  general, 
if  an  agent  be  employed  to  receive  money,  ■  nd  the  debtor  pays  in  money,  he  is  discharged;  but  if  the  debtor 
does  not  pay  in  money,  but  settles  the  account  by  considering  a  debt  due  to  him  from  tlie  agent  as  paid,  it 
is  no  discharge;  per  Abbott,  C.  J.  in  Todd  v.  Reed,^  3  Starkie's  C.  16.  And  therefore,  where  a  broker 
adjusts  a  loss  with  the  underwriter,  and  his  name  is  struck  out  of  the  poHcy  and  adjustment,  the  broker 
becoming  bankrupt  witliin  the  month,  the  underwriter  cannot  set  off  against  the  assured  the  balance  due  to 
him  from  the  broker  at  the  time  of  adjusting  the  poHcy.  lb.;  and  see  Russell  v.  Bangley?  4  B.  &  A.  395; 
Jell  V.  Pratt,*  2  Starkie's  C.  67.  Where  it  had  been  agreed  between  two  partners  that  a  third  person  should 
collect  and  pay  the  debts,  of  which  the  defendant  had  notice,  and  promised  to  pay  at  a  future  time,  but 
before  that  paid  it  to  one  of  the  partners;  held,  that  such  agreement  amounting  only  to  an  authority  to  such 
agent  to  receive,  and  to  make  his  receipt  of  the  debt,  if  paid  to  him,  a  good  discharge,  it  did  not  restrain 
the  rights  of  the  partners,  and  the  payment  to  him  therefore  was  good.  Porter  v.  Taylor,  6  M.  &  S.  156. 
A  traveller  engaged  in  receiving  orders,  is  not  justified  in  receiving  payment  from  a  customer  in  other  goods, 
but  it  will  be  for  the  jury  to  say  what  acts  of  his  employer  amount  to  a  subsequent  ratification.  Howard 
V.  Chapman,^  4  C.  &  P.  508.  VVhere  the  defendant,  as  owner,  was  clearly  liable  to  the  plaintiff"  for  neces- 
saries, &c.  supplied  for  his  ship  and  crew,  by  the  direction  of  the  broker  and  agent,  to  whom  the  defendant 
entrusted  the  whole  management,  and  the  plaintiff",  before  the  expiration  of  the  credit,  had  applied  to  and 
received  from  the  broker  his  acceptances  for  the  amount,  allowing  discount,  the  latter  having  effects  of  the 
defendant's  beyond  the  amount  in  his  hands  at  the  time;  and  the  bills  were  subsequently  renewed,  and  the 
interest  added:  held,  that  upon  the  broker  becoming  bankrupt,  and  the  bills  remaining  due,  the  defendant 
was  not  discharged  by  such  bill  transaction,  having  neither  been  misled  nor  prejudiced  by  it.  Robinson  v. 
Reed,^  9  B.  &  C.  449.  The  defendant  sent  a  person  to  the  plaintiff''s  counting-house  to  pay  the  amount, 
with  a  letter,  objecting  to  certain  items,  which  was  there  paid,  and  the  letter  delivered  to  a  party  sitting  in 
the  inner  part  of  the  counting-house,  and  who  gave  a  receipt  for  it;  held,  that  although  a  stranger  and  not 
authorized,  nor  in  tha  employment  of  the  plaintiflF,  that  the  defendant  was  discharged  by  such  a  payment  to 
a  person  so  appearing  to  be  entrusted  with  the  plaintiff"'s  concerns.     Barrett  v.  Deere,''  1  M.  &  M.  200. 

(q)  Supra,  Vol.  I.  tit.  Witness. — And  see  tit.  Agent. 

(r)  Supra,  tit.  Agent.  (s)  Supra,  tit.  Agent. 

(t)  12  Mod.  230.  A  payment  to  a  person  found  at  the  vendor's  counting-house,  and  who  appears  to  be 
entrusted  with  the  conduct  of  the  business,  is  a  valid  payment,  although  the  person  receiving  the  money  had, 
in  fact,  no  authority  to  receive  it;  for  the  debtor  has  a  right  to  suppose  that  the  trader  has  the  control  over 
his  own  premises,  and  that  he  will  not  suffer  persons  to  come  there  and  intermeddle  with  his  business  with- 
out authority.  Barrett  v.  Deere,''  1  M.  &  M.  200.  Wilmot  v.  Smith,  ib.  288.  So  where  a  debtor  sent  a 
servant  to  the  house  of  the  creditor  to  tender  the  amount  of  the  debt,  and  the  servant  having  been  informed 
by  a  servant  of  the  creditor  at  his  house  that  his^master  was  at  home,  delivered  the  money  to  that  servant 
to  be  delivered  to  the  creditor,  and  the  creditor's  servant  went  into  his  house,  and  returned  with  an  answer 
that  the  master  would  not  receive  it;  Lord  Kenyon  ruled  that  there  was  evidence  of  a  tender  for  the  consi- 
deration of  the  jury.     Anon.,  1  Esp.  C.  350. 

(1)  [Where  A.  and  B.  agreed  to  sell  and  convey  land  to  C,  and  the  payment  was  made  to  ^.,  who  in  fact 
had  no  legal  title  to  the  land;  it  was  held  that  B.  could  not  afterwards  object  to  such  payment,  but  that  it 
was  to  be  considered,  in  eff"cct,  the  same  as  if  paid  to  B.  Waters  v.  Travis,  9  Johns.  450.  A.  having  con- 
stituted B.  his  general  agent  in  a  county,  and  also  given  him  a  particular  agency  to  sell  a  tract  of  land,  and 
receive  payments  of  part  of  the  purchase-money,  is  bound  to  allow  credits  for  any  other  payments  made  to 
him  before  notice  that  his  powers  are  revoked.     Spencer  Sf  al.  v.  Wilson,  4  Munf.  130.] 
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for  a  principal  not  named,  and  who  makes  out  the  boiight-and-sold  notes 
to  the  buyer  and  seller,  is  a  payment  to  the  principal  (?/). 

So,  as  has  been  seen,  the  authority  of  an  agent  to  receive  payment  on 
bonds,  bills,  or  other  securities,  is  usually  evidenced  by  the  agent's  posses- 
sion of  the  instruments  which  are  delivered  up  or  cancelled  upon  pay- 
ment (x). 

Where  the  question  is,  whether  the  person  who  received  money  on  a 
security  was  the  agent  of  the  owner  for  that  purpose,  it  is  not  essential  to 
call  the  agent  himself  (y);  the  possession  of  the  security  by  a  third  person, 
and  receiving  payment  for  it,  and  giving  a  receipt  for  it  in  the  name  of  the 
principal,  afford  strong  presumptive  evidence  that  he  was  employed  as 
agent  for  that  purpose  (z). 

Payment  of  the  debt  to  the  marshal  or  sheriff  in  whose  custody  the 
debtor  is,  is  no  satisfaction  to  the  plaintiff  (a). 
*821         *  Where  payment  haS  been  made  to  an  attorney,  proof  should  be  given 
of  his  employment  by  the  plaintiff  (6). 

Payment  to  a  country  attorney  who  is  merely  employed  by  the  attorney 
of  the  principal  to  execute  the  writ,  is  insufficient  (c);  so  is  a  payment  which 
is  made  to  an  attorney  on  record,  who  has  never  been  employed  by  the 
plaintiff  (^);  but  payment  to  the  attorney  really  employed  by  the  plaintiff, 
although  after  he  has  been  privately  changed  without  leave  of  the  Court,  is 
a  good  payment  (e)  (1). 

Where  payment  has  been  made  to  a  servant  or  other  agent,  in  a  cheque 

(h)  Favenc  v.  Bennett,  11  East,  36.     Vide  infra,  621. 

(x)  Supra,  43. 

(y)  See  Owen  v.  Barrow,  1  N.  R.  101;  where,  in  an  action  on  the  Statute  of  Usury,  Charnbre,  J.  said,  "I 
should  be  sorry  to  have  it  laid  down  as  a  general  rule  that  agency  must  be  proved  by  tlie  agent  himself." 

(z)  Owen  V.  Barrow,  1  N.  R.  101.  The  action  was  to  recover  penalties  for  usury  in  discounting  a  bill  of 
exchange;  in  proof  of  the  receipt  of  the  money,  it  was  proved  that  B.,  in  the  name  of  the  defendant,  the  owner 
of  the  bill,  had  commenced  an  action  against  the  acceptor,  and  that  he  had  received  from  him  the  amount 
of  the  bill  and  costs,  on  producing  the  bill,  and  that  he  had  given  a  receipt  in  tlie  name  of  tiie  defendant; 
and  this  was  held  to  be  good  prima  facie  evidence,  without  producing  the  proceedings  in  tlie  action. 

(a)  Taylor  v.  Baker,  2  Lev.  203.  Slackford  v.  Austen,  14  East,  418;  and  per  Holroyd,  J.  in  Crozer  v. 
Pilling,i  4  B.  &  C.  32. 

(b)  Payment  to  the  attorney  pending  the  action  is  good;  secus  as  to  a  payment  to  his  clerk,  who  shows  no 
authority  but  his  master's  order  to  receive  it.     Coore  v.  Callaway,  1  Esp.  C.  115. 

(c)  Yates  v.  Freckleton,  Doug.  G23;  1  T.  R.  710.  (d)  Rohson  v.  Eaton,  1  T.  R.  62. 

(e)  Powel  v.  Little,  1  Black,  85.  So  a  plaintiff  is  bound  by  the  act  of  the  agent  in  town,  in  taking  money 
out  of  court.     Griffith  v.  Williams,  1  T.  R.  610. 

(1)  (In  general,  payment  to  an  attorney  at  law  is  good,  on  the  custom  of  the  country,  especially  if  behave 
possession  of  the  bond,  &,c.;  though  under  particular  circumstances,  this  rule  might  not  apply;  as  if  notice 
were  given  that  no  such  power  was  vested  in  the  attorney.  Hudson  v.  Johnston,  1  Wash.  10.  The  attorney 
at  law  who  obtained  the  judgment,  is,  in  general,  authorized  by  the  custom  of  the  country  to  receive  from 
the  defendant  the  money  recovered,  and  his  receipt  will  discharge  the  judgment,  though  more  than  a  year 
and  a  day  elapsed  between  the  date  of  the  judgment  and  the  time  of  payment  to  tlie  attorney.  Branch  v. 
Burnley,  1  Call,  147.  See  Wycoff  v.  Bergen,  1  Coxe's  Rep.  214.  Where  a  judgment  has  been  recovered  in 
any  court  of  law,  the  attorney  of  record  of  the  judgment  creditor  has  authority  to  receive  payment,  and  to 
discharge  tlie  judgment.  Lewis  v.  Gamage  Sf  al.  1  Pick.  347.  Langdon  ^-  al.  v.  Potter  &^  al.  13  Mass.  Rep. 
319.  See  Jackson  v.  Bartletl,  8  .Tohns.  361.  Kellogg  v.  Gilbert,  10  Johns.  220.  Crary  v.  Turner,  6  Johns.  51. 
Richardson  v.  Talbot,  2  Bibb,  382. 

Payment  to  the  plaintiff's  attorney  of  the  sum  for  which  judgment  was  obtained,  if  made  within  a  year 
after  execution  is  extended  on  land,  is  held,  in  Maine,  to  be  a  good  bar  to  a  writ  of  entry  afterwards  brought 
by  the  creditor  against  the  debtor  for  the  land.     Gray  v.  Wass,  1  Greenleaf,  257. 

Payment,  by  an  officer  of  money  collected  on  an  execution,  to  the  creditor's  attorney  of  record,  but  whose 
power  had  been  revoked  before  the  officer  received  the  execution,  is  not  a  discharge  of  the  officer,  but  he  is 
still  liable  to  the  creditor.  Parker  v.  Downing,  13  Mass.  Rep.  465.  See  also  Wurt  v.  Lee,  3  Yeates,  7. 
Where  an  attorney  indorsed  on  an  execution  that  he  had  received  the  note  of  a  stranger,  for  a  greater  amount 
than  the  judgment,  payable  to  the  judgment  debtor,  which  he  (the  attorney)  was  to  collect,  but  wliieii  was 
lost  by  his  negligence;  it  was  hekl  that  the  judgment  was  not  discharged.  Langdon  4'  «'•  v.  Potter  Sf  al., 
ubi  sup.     Commissioners  v.  Rose,  I  Desauss.  461,  S,  P.] 
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or  bill,  it  is  a  question  of  fact  whether  the  agent  had  authority  to  receive 
such  a  payment  (/).  And  where  the  payment  has  been  made  according 
to  the  usual  practice  in  similar  cases,  such  an  authority  is,  it  seems,  to  be 
presumed  (g).  And,  in  general,  slight  evidence  of  acquiescence  on  the 
part  of  the  master  will  serve  to  show  his  assent  to  any  particular  mode  of 
payment  (A). 

Payment  by  the  debtor's  attorney  to  a  creditor  will  satisfy  an  averment 
of  payment  by  the  debtor,  although  the  latter  has  not  repaid  the  attorney, 
but  has  merely  given  his  promissory  note  (i). 

If  the  broker  sells  goods  as  his  own,  and  the  vendee  has  no  notice  to  the 
contrary,  a  payment  to  the  broker  is  good,  although  the  mode  varies  from 
that  which  was  agreed  upon  (k). 

Though  it  be  known  that  the  party  is  but  an  agent,  the  payment  will  be 
good,  if  it  be  made  according  to  the  agreement  (/),  and  without  notice  from 
the  principal  not  to  pay  to  the  agent  (m);  and  even  where  such  notice  has     *S2'> 
"^been  given,  payment  to  a  factor  will  still  be  good,  if  the  principal,  on  the  To  an  '^ 
balance  of  account,  be  indebted  to  the  factor,  for  he  has  a  lien  on  the  debt  (n).  agent. 

(/)  Supra,  44.  An  ag^ent  employed  to  sell  has  no  authority,  as  such  agent,  to  receive  payment.  Per 
Littlediile,  J.,  Myun  v.  JoUiffe,  1  Mo.  &,  R.  326. 

(g-)  Ibid,  note  (s). 

(h)  Ward  v.  Evans,  Salk.  442;  supra,  44. 

(ij  Adams  v.  Dansey,^  6  Bing.  506. 

(k)  Blackburn  v.  Scholes  Sf  another,  2  Camp.  343.  And  see  De  Leira  v.  Edwards,  1  M.  &  S.  147.  Favene 
V.  Bennett,  11  East,  36,  infra,  n.  (/).  So  also  if  the  principals  have  allowed  the  agent  to  act  as  the  principal 
in  the  sale  of  the  goods  (Coates  v.  Lewis,  1  Camp.  444.  Gardiner  v.  Davis,^  2  C.  &  P.  49).  So  where  the 
principals  allowed  the  broker  to  draw  bills  in  his  own  name  {Toionsend  v.  Inglis,^  Holt's  C.  278.  Favene 
V.  Bennett,  11  East,  36).  So  if  the  factor  sell  in  his  own  name,  the  buyer  may  set  off,  as  against  the  claim 
of  the  principal,  the  debt  due  to  the  factor  {George  v.  Claggett,  7  T.  R.  359;  2  Esp.  C.  577).  Aliter,  if  the 
buyer  be  informed  of  the  principal  before  the  whole  of  the  goods  are  delivered  {Moore  y.  Clementson,  2  Camp. 
22).  Where  a  party  sells  in  the  character  of  an  agent,  although  without  disclosing  the  name  of  his  princi- 
pal, yet,  if  the  disclosure  be  made  before  payment,  the  effect  seems  to  be  the  same  as  if  the  name  of  the 
principal  had  been  disclosed  on  the  face  of  the  contract.  See  Lord  Ellenborough's  observations,  4  M.  &  S. 
573. 

{I)  Favene  v.  Bennett,  11  East,  36.  The  goods  were  sold  for  a  principal  not  named,  on  the  terms  of 
"  payment  in  one  month  money,"  and  the  jury  found  that  the  meaning  of  the  terms,  in  commercial  under- 
standing, was  payment  at  any  time  within  a  month,  and  that  the  payment  within  the  month  to  the  brokers, 
with  whom  the  defendant  had  dealt,  without  the  knowledge  of  the  principal,  was  a  good  payment.  But  it  is 
otherwise  if  the  payment  vary  from  the  terms  of  the  original  contract.  Campbell  v.  Hassel  and  others,*  1 
Starkie's  C.  233;  and  evidence  of  an  usage  to  substitute  an  equivalent  mode  of  payment  is  inadmissible, 

(m)  But  although  the  factor  sell  in  his  own  name,  and  without  disclosing  the  name  of  his  principal,  yet, 
if  the  principal  give  notice  to  the  buyer  to  pay  him,  and  not  the  factor,  the  buyer  will  not  be  discharged  in 
afterwards  paying  the  factor.  (B.  N.  P.  130.  Houghton  v.  Matthews,  3  B.  &  P.  485.  See  also  Powel  v.  Nelson 
15  East,  65  n.) 

(n)  Drinkwater  v.  Goodwin,  Cowp.  251.  Vide  etiam,  Hudson  v.  Granger,^  5  B.  &  A.  27.  The  plaintiff 
sent  goods  to  A.  B.,  his  factor,  to  whom  he  was  indebted  in  a  larger  amount;  the  factor  sold  the  goods  to 
the  defendant,  to  whom  he  was  indebted  in  a  larger  amount;  the  factor  became  bankrupt,  and  his  assignees 
settled  with  the  defendant,  and  it  was  held  to  be  an  answer  to  the  plaintiff's  demand.  In  the  case  of 
Schrimshire  v.  Alderton,  (Str.  1182),  the  jury,  contrary  to  the  direction  of  the  Court  in  point  of  law,  found 
that  a  payment  to  a  factor  who  sold  under  a  del  credere  commission,  after  notice  by  the  principal  to  the 
contrary,  was  a  good  payment  (and  see  B.  N.  P.  130),  on  the  ground  that  the  factor,  in  such  a  case,  was  to 
be  considered  to  be  the  real  principal  with  whom  the  contract  was  made.  The  circumstance,  however,  of  a 
del  credere  commission,  which  is  no  more  in  effect  than  an  agreement  by  the  factor  to  ensure  the  debt  to  his 
principal,  cannot,  it  seems,  at  all  affect  the  relative  situation  of  the  principal  and  the  vendee.  See  Morris  v. 
Cleasby,  1  M.  &  S.  576;  4  M.  &  S.  566.  Gurney  v.  Sharp,  4  Taunt.  242.  And  see  Lord  Ellenborough's  obser- 
vations in  Gumming  v.  Forrester,  1  M.  &  S.  499,  and  the  judicious  observations  in  Mr.  Long's  book  on  Sales 
243,  and  the  authorities  there  cited. — As  to  payments  made  by  a  principal  to  a  broker  employed  to  buy  for 
him,  see  above,  p.  819;  and  see  the  case  o?  Powell  v.  Nelson,  16  East,  65,  cited  by  Lord  Eilenborough.  There 
the  factor  made  purchases  for  his  principal,  who  made  payments  on  account;  the  vendor  wrote  to  the  factor 
for  payment;  the  letter  coming  into  the  hands  of  the  purchaser,  he  transmitted  it  to  the  factor,  and  after- 
wUrds  paid  him  the  remainder  of  the  debt;  and  Lord  Mansfield  held  that  the  principal  was  still  liable  to  the 
vendor. 
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The  effect  of  a  bill  or  note  in  payment  has  already  been  considered  (o)  (1). 
Payment  by  bills  is ^jr/mc^/acie  evidence  of  payment;  it  lies  on  the  plain- 
tiff to  show  that  they  have  been  dishonoured  (p). 

(0)  Supra,  Bill  of  Exchange,  264.  C.  guarantees  the  payment  of  ^.'s  debt  to  B.  by  instalments;  C, 
after  the  first  instalment  was  due,  remits  bills  to  B.  not  due;  B.,  by  keeping  the  bills,  waives  the  objection. 
Shiplon  V.  Capon,i  5  B.  &.  C.  378.  In  an  agreement  between  the  defendant  with  the  plaintiff  and  other 
creditors  for  a  composition  of  15s.  in  the  pound,  it  was  stipulated  that  certain  bills  which  had  been  indorsed 
by  the  defendant,  and  delivered  to  the  plaintiff,  should  be  considered  as  part  payment.  It  was  held  that 
these  were  not  to  be  considered  as  an  absolute  payment,  and  that  the  defendant  was  liable  on  one  of  them 
which  was  dishonoured  at  maturity.  Constable  v.  Andrew,  1  C.  &  M.  293,  Where  a  purchaser  gives  the 
seller  an  order  on  a  third  person,  entitling  him  to  receive  cash,  instead  of  which  he  elects  to  take  a  bill,  the 
payment  is  good  although  the  bill  be  dishonoured.      Vernon  v.  Bouverie,  2  Show.  296;  Smith  v,  Ferrand,^  7 

B.  &.  C.  19.  So  if  the  purchaser  give  the  seller  an  order  for  a  good  bill  on  London,  the  seller  must  take  cafe 
that  he  gets  a  good  bill.  Balson  v.  Reichard,  1  Esp.  C.  106.  Secus  if  the  order  for  payment  be  on  the  pur- 
chaser's agent,  and  the  seller  take  a  cheque  which  is  dishonoured.  Everett  v.  Collins,  7  B.  &  C.  24,  25;  2 
Camp.  515.  And  where  the  freighter's  foreign  agent  being  furnished  with  funds  to  pay  the  freight,  the 
master  took  a  bill  on  a  third  person,  it  was  held  "(by  Gibbs,  C.  J.)  that  the  freighter  was  not  discharged. 
Marsh  v.  Pedder,  4  Camp.  257.  A  cheque  to  operate  as  payment  must  be  unconditional  in  its  terms.  A 
cheque  directing  bankers  to  pay  the  plaintiff's  balance  account  railing  or  bearer,  was  held  to  be  no  proof 
of  payment.  Hough  v.  May,^  4  Ad.  &  Ell.  954.  It  vvus  held  to  be  no  misdirection  to  leave  it  to  the  jury 
whether  the  plaintiff  received  the  cheque  as  money.  lb.  Judgment  on  a  bill  without  satisfaction  does  not 
operate  as  payment,  supra,  264  (c),  although  it  was  formerly  held  otherwise.  See  Drake  v.  Mitchell,  3 
East,  251. 

ip)  Hebden  v.  Hartsink,  4  Esp.  C.  46.     Stedman  v.  Gooch,  1  Esp.  C.  4.     The  giving  a  cheque  is  prima 

(1)  [A  bill  of  exchange  or  promissory  note,  either  of  the  debtor  or  any  other  person,  is  not  payment  of  a 
precedent  debt,  unless  it  be  so  expressly  agreed.  Greenwood  v.  Curtis,  6  Mass.  Rep.  388;  4  ib.  93.  John, 
son  V.  Johnson,  11  Mass.  Rep.  361.  Goodenow  v.  Tyler,  7  Mass.  Rep.  36.  Murray  v.  Gouverneur,  2  Johns. 
Cas.  438.  Herring  v.  Sanger,  3  Johns.  Cas.  71.  Johnson  v.  Weed.  9  Johns.  310.  Schermerhornw.  Loines, 
7  Johns.  311.  Tobey  v.  Barber,  5  Johns.  68.  Sheehy  v.  Mandeville  Sf  al.  6  Cranch,  254.  Nor  is  a  receipt 
for  a  note,  as  cash,  evidence  that  it  was  taken  as  an  absolute  payment.  5  Johns,  ubi  sup.  It  is  merely  a 
suspension  of  the  right  of  action  during  the  time  allowed  for  payment  by  the  note.  Putnam  \.  Lewis,  8 
Johns.  389.  And  whether  a  note  was  taken  absolutely  as  payment,  or  not,  is  a  question  of  fact  for  the  jury. 
9  Johns,  ubi  sup.  But  the  acceptance  of  a  negotiable  note,  on  account  of  a  prior  debt,  is  prima  facie  evi- 
dence of  satisfaction.  Holmes  Sf  al.  v.  D'Cump,  1  Johns.  24.  Pintard  v.  Tackington,  10  Johns.  124. 
Maneely  v.  MGee  Sf  al.  6  Mass.  Rep.  143.  Thatcher  S^  al.  v.  Dinsmore,  5  Mass.  Rep.  299.  Chapman  v, 
Durant  Sf  al.  10  Mass.  Rep.  47.  The  reason  assigned  by  the  court  of  Massachusetts  for  this  doctrine  is,  that 
otherwise  the  debtor  might  be  put  to  inconvenience,  and  perhaps  be  obliged  to  pay  his  debt  twice;  as  he 
could  not  set  up  a  payment  of  the  original  debt,  after  a  seasonable  indorsement  of  the  note,  against  the 
claim  of  an  innocent  indorsee.     Johnson  v.  Johnson,  ubi  sup. 

In  Wiseman  S(  al.  v.  Lyman,  7  Mass.  Rep.  286,  it  was  decided  that  if  a  creditor  receive  a  note  of  a  third 
person  in  payment  of  a  demand  against  his  debtor,  where  there  is  no  fraud,  such  note  is  at  the  risk  of  the 
creditor,  unless  there  be  an  agreement  to  the  contrary;  and  he  shall  not  afterwards  have  an  action  against 
the  debtor  on  the  original  contract.  In  Barelli  v.  Broicn,  1  M'Cord,  449,  it  was  held,  that  the  liquidation 
of  an  account  by  a  note,  though  it  be  the  note  of  a  third  person,  unless  expressly  received  in  payment, 
does  not  destroy  the  open  account.  Sec  also  Roget  v.  Merritt,  2  Caines,  117.  Wilson  v.  Force,  6  Johns. 
110. 

In  general,  a  payment  received  in  forged  or  worthless  paper,  or  in  any  base  coin,  is  not  good;  and  if  there 
be  no  negligence  in  the  party,  he  may  recover  back  the  consideration  paid  for  them,  or  sue  on  his  original 
demand.  See  Hargrave  v.  Dusenbury,  2  Hawks.  326.  Markle  v.  Hatjield,  2  Johns.  455.  Young  v.  Adams, 
6  Mass.  Rep.  182.  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  Rep.  1.  Gloucester  Bank  v.  Salem  Bunk,  17 
Mass.  Rep.  33.  Bank  of  the  United  States  v.  Bank  of  Georgia,  JO  Wheat.  333.  {As  to  what  amounts  to 
negligence  in  such  a  case,  Raymond  v.  Baar,  13  Serg.  &  Rawle,  318.}  But  this  principle  does  nut  apply 
to  a  payment  made  bona  Jide  to  a  bank  in  its  own  notes,  which  are  received  as  cash,  and  afterwards 
discovered  to  be  forged.     10  Wheat,  ubi  sup.    See  also  Levy  v.  Bank  of  the  United  Stales,  1  Binney,  27;  S. 

C.  4  Dallas,  234. 

In  Alexander  v.  Owen,  1  T.  R.  225,  it  was  held  that  where  goods  were  delivered  under  an  agreement  to 
lake  a  specific  parcel  of  copper  money  in  payment,  a  delivery  of  such  copper  was  a  good  bar  to  an  action 
for  value  of  the  goods,  though  it  proved  to  be  counterfeit  money.  \Curcier  v.  Pennock,  14  Serg.  Si. 
Rawle,  51.} 

So  in  Ellis  v.  Wild,  6  Mass.  Rep.  321,  it  was  decided  that  if  the  innocent  holder  of  a  forged  note  sell  it 
for  merchandize,  without  any  knowledge  of  its  being  forged,  the  buyer  of  the  note  cannot  afterwards  main- 
tain an  action  against  him  to  recover  payment  for  the  merchandize;  for  both  parties  being  equally  innocent 
melior  est  conditio  possidentis.  But  in  Salem  Bank  v.  Gloucester  Bank,  ubi  sup,  it  is  said,  if  the  holder  of 
the  note  had  intended  to  buy  merchandize,  and  the  payment  by  the  note  had  not  been  a  part  of  the  original 
sti|)ulalion,  but  an  accommodation  to  him,  then  the  forged  note  would  not  have  been  a  payment,  and  an 
action  would  have  been  maintainable  for  the  merchandize.] 
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PRESUMPTIVE  EVIDENCE.  822. 

If  the  master  of  a  vessel  is  to  get  payment  in  the  best  mode  he  can,  and 
has  no  power  to  get  anything  but  a  bill,  he  must  take  that;  but  if  he  could 
get  paid  in  any  other  mode,  he  should  do  so,  otherwise  he  will  be  bound 
by  taking  a  bill  [q). 

If  a  creditor  desire  his  debtor  to  remit  a  bill  or  note  by  the  post,  it  will  Proof  of 
be  sufficient  to  prove  that  the  debtor  remitted  the  bill  as  directed,  and  if  jt  P^y'"^'!^ 

DV  remit" 

*be  lost  the  loss  will  fall  upon  the  creditor(r).     But  in  such  case  proof  of  a  taj,ce,  &c. 
delivery  of  the  letter,  not  at  the  post-office,  or  at  a  receiving-house,  but  to     *S23 
a  bellman  in  the  street,  would  not  be  a  compliance  with  the  creditor's 
directions,  and  the  loss  would  fall  on  the  debtor  [s). 

This  authority  seems,  however,  to  have  been  overruled  by  a  later  deci- 
sion [t). 

In  the  absence  of  any  direction  by  the  creditor,  it  is  said  that  the  sending 
bills  or  notes  by  the  post  would  he  prima  facie  evxAewce  to  show  that  they 
were  received  by  him  (w).  It  is  clear  that  in  such  a  case  it  would  be  com- 
petent to  the  creditor  to  show  that  he  had  never  in  fact  received  the  bills, 
and  that  they  had  fallen  into  other  hands. 

A  payment  made  by  compulsion  of  law  is  always  sufficient  to  protect 
the  party  who  made  it  from  a  second  demand  [x). 

In  an  action  of  covenant  against  the  defendant,  the  drawer  of  certain  Presump. 
bills,  to  pay  to  the  plaintiff  the  amount  of  his  acceptances  of  bills  so  drawn.tive  evi- 
the  possession  by  the  plaintiff  of  bills  accepted  by  him,  and  drawn  by  the'^*^"^®  ^^)' 
defendant  \s  prima  facie  evidence  that  the  plaintiff  has  paid  them  {y)  (1). 

The  mere  production  of  a  cheque  drawn  by  the  defendant  on  his  banker, 
and  payable  to  the  plaintiff  or  bearer,  is  no  evidence  of  payment  to  the 
plaintiff,  without  proof  that  he  received  the  amount,  or  that  it  was  in  his 
possession;  but  proof  that  he  indorsed  his  name  upon  it  diSo'Ci^s  prima  facie 
evidence  of  payment  to  him  (z). 

\ 

facie  evidence  of  payment  where  a  debt  is  due,  but  it  may  be  shown  by  circumstances  that  a  loan  was  in- 
tended.    Boswell  V.  Smith,^  6  C.  &,  P.  60. 

(q)  Per  Pay  ley,  J.,  Strong  v.  Hart^  6  B.  &  C.  161.  See  Robinson  v.  Read  3  9  B.  &  C.  449;  Taylor  v. 
Briggs*  M.  &  M.  28. 

(r)  Warwick  v.  Noakes,  Peake's  C.  67.  (s)  Hawkins  v.  Rutt,  Peake's  C.  186. 

(t)   Parcke  v.  Alexander,^  3  Moore  &  Scott,  789. 

(m)  Peake's  Ev.  289;  where  it  is  also  observed,  that  where  the  creditor  requires  a  remittance  by  the  post 
the  sending-  bank  notes  uncut  would  not  discharge  the  debtor,  since  the  more  usual  and  prudent  course  is  to 
send  them  by  halves. 

(x)  Supra,  443,  note  (d). 

ly)   Gibbon  v.  Feather stonhavgh,^  1  Starkie's  C.  225.  («)  Egg  v.  Burnett,  3  Esp.  C.  196. 

(A)  (A  delay  of  twenty  years  to  demand  the  money,  or  bring-  a  suit  upon  a  contract  under  seal,  will  raise 
a  presumption  of  payment.  Jackson  v.  Hotchkiss,  6  Cow.  401.  Henderson  v.  Lewis,  9  Serg.  &  R.  379. 
Dunlop  V.  Ball,  2  Crunch,  180.  But  this  presumption  may  be  rebutted  by  any  facts  wliich  destroy  the 
reason  of  the  rule  upon  which  it  is  founded.  Dunlop  v.  Ball,  Jackson  v.  Hotchkiss,  svpra.  Blackburn  v. 
Squib,  Peck.  60.  Peytavin  v.  Maurin,  2  Louis.  R.  481.  The  posscssicjn  by  the  defendant  of  an  order  tm  him, 
signed  by  the  piaintitF,  to  pay  money  to  a  third  person,  whose  receipt  is  indorsed  but  not  proved,  if  not 
objected  to  as  evidence  to  go  to  the  jury,  may  be  charged  by  the  court  to  be  evidence  of  payment,  though 
not  conclusive.  Weidner  v.  Schweigart,  9  Serg.  &  Rawle,  385.  See  also  Joublane's  Ex'r  v.  Delacroix,  5 
Martin,  477.  An  account  signed  by  one  acknowledging  the  receipt  of  articles  from  an<ither,  wliose  bond 
the  first  holds  for  a  larger  amount,  should  be  left  to  the  jury  as  evidence  of  payment  on  the  bond.  McDowell 
V.  Tate,  1  Dcv.  249.  A  presumption  in  law  arises  from  tiie  payment  of  the  last  instalment,  upon  a  bond 
that  the  preceding  ones  have  been  paid,  provided  it  lias  been  made  in  tiie  manner,  and  at  the  time  contem- 
plated by  the  parties;  if  otherwise,  it  is  a  presumption  that  the  parties  are  acting  under  a  new  agreement. 
Ward  V.  Green's  Ad'r,  2  Car.  L.  R.  108.  If  receipts  be  given  for  several  instalments  of  a  d(  bt,  due  by 
instalments,  as  a  salary,  and  the  receipt  be  for  a  less  sum  than  the  creditor  was  entitled  to  receive,  yet  each 
receipt  be  for  the  same  amount  and  expressed  as  being  in  full,  it  will  be  presumed  that  the  remainder  was 
remitted,  and  that  the  smaller  sum  was  received  in  full  payment.     Girod  v.  Mayor  et  al.,  4  Martin,  698.) 

(1)  fS.  P.  Patton's  Adm-rs  v.  Ash  S{  al,  7  Serg.  &  R.  116.  The  People  v.  Howell,  4  Johns.  296.  Dennis 
V.  Hart  Sf  trustee,  2  Pick.  204.] 
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823  PAYMENT: 


The  mere  fact  of  the  payment  of  money  by  A.  to  B.  is  presumptive 
evidence  of  the  payment  of  an  antecedent  debt,  and  not  of  a  loan  {a).  In 
an  action  on  the  bond  of  the  testatrix,  proof  of  a  transfer  of  stock  by  the 
testatrix  to  a  larger  amount  is  evidence  of  payment  (6). 

Payment  may  be  presumed  from  lapse  of  time.  Under  the  Statute  of 
Limitations,  lapse  of  time  may,  it  has  been  seen  (c),  be  pleaded  as  a  bar 
to  the  action.  Still  tho  statute  operates  but  presumptively,  and  the  pre- 
sumption may  be  rebutted  by  evidence  of  an  admission  of  the  debt  in 
writing,  within  the  limit  {d).  And  although  the  statute  has  not  been 
pleaded,  payment  may  be  presumed  by  the  jury,  from  lapse  of  time  and 
other  circumstances,  which  render  the  fact  probable  (e). 

Satisfaction  of  a  bond  might,  before  the  late  statute  (/),  have  been  pre- 
sumed from  a  lapse  of  twenty  years,  without  any  demand  or  acknowledge- 
ment of  the  debt  within  that  space  (^),or  in  a  shorter  time  if  circumstances 
rendered  satisfaction  probable  (A).  But  a  lapse  of  twenty  years,  before  the 
*824  *statute,  was  no  legal  bar,  but  merely  afforded  a  presumption  in  fact  for 
the  jury  (z)  (1). 

The  effect  of  an  indorsement  on  a  bond,  of  the  receipt  of  interest,  within 
twenty  years,  has  already  been  considered  [k). 

In  the  usual  course  of  business,  a  security,  where  the  money  is  paid,  is 
either  delivered  up  to  the  debtor  or  destroyed;  and  therefore,  where  the  fact 
of  payment  is  otherwise  doubtful,  the  possession  of  the  entire  instrument 
by  the  creditor  affords  a  presumption  that  it  is  still  unsatisfied  (/). 

(0)  y^elsh  V.  Seaborn,^  1  Starkie's  C.  474;  and  see  Aubert  v.  Welsh,  4  Taunt.  293. 
(6)  Breton  v.  Cope,  Peake's  C.  30.  (c)  Supra,  tit.  Limitation. 

{d)  Ibid.  (p)  Cooper  V,  r«rner,2  2  Starkie's  C.  497, 

(/)  3  &  4  W.  4,  e.  42;  supra,  tit.  Limitation. 

Ig)  1  T.  R.  270.     The  surrender  of  a  mortgage  term  is  not  to  be  presumed  in  less  than  twenty  years.  . 
Doe  V.  Calvert,'^  5  Taunt.  170. 

{h)  [Henderson  v.  Lewis,  9  Serg-.  &  R.  379.]  Ibid.  Colsell  v.  Budd,  1  Camp.  27.  3  P.  Wms.  287.  Rex 
V.  Stephens,  1  Burr.  434;  3  Burr.  1396.  Forbes  v.  Wale,  1  Bl.  532.  Where  tlie  drawers  of  bills  accepted 
by  the  defendant  (who  when  due  had  paid  the  drawers  not  being  the  holders,  but  neglected  to  have  them 
delivered  up),  had  paid  large  sums  to  the  plaintiffs,  their  bankers,  the  then  holders,  and  they  had  not  only 
entered  the  bills  to  their  debit,  but  had  treated  them  as  paid;  held,  that  by  the  course  of  their  own  accounts 
they  were  precluded  from  saying  the  bills  had  not  been  satisfied.  Field  v.  Carr,*  5  Bing.  13;  and  2  M.  & 
P.  46. 

(i)  Ibid. 

(k)  Supra,  tit.  Bond.  See  also  tit.  Release.  Washington  v.  Brymer,  Ibid,  and  Peake's  Ev.  Append. 
Ixxiii.  Moreland  V.  Bennett,  Sir.  652.  See  Searlev.  Lord  Barrington,SlT.  825;  Vol.  I.  306.  Such  indorse- 
ments have  been  held  to  be  inadmissible  unless  proved  to  have  been  made  at  a  time  when  it  was  against  the 
interest  of  the  party  to  make  them.  Rose  v.  Bryant,  2  Camp.  321;  and  see  9  Geo.  4,  c.  14,  s.  1;  and  even 
then  the  admissibility  of  such  evidence  is  very  questionable  in  principle.  But  in  the  case  of  Parr  v.  Cotchett, 
Dom.  P.  May  6,  1824,  it  was  held,  that  where  the  indorsee  of  a  promissory  note  had  made  indorsements  of 
the  half  yearly  payments  of  interest,  from  the  time  of  making  the  note  until  his  death,  which  happened 
witliin  six  years  of  the  date  of  the  note,  like  indorsements  by  his  executor,  who  died  before  the  commence- 
ment of  the  action,  were  admissible  in  evidence  in  answer  to  the  statute,  although  there  was  no  extrinsic 
evidence  to  show  the  time  when  the  indorsements  were  made,  and  although  more  than  six  years  had  elapsed 
between  the  death  of  the  maker  and  of  the  executor.  It  is  observable,  that  in  this  case,  as  well  as  that  of 
Searle  v.  Lord  Barringlon,  the  party  who  made  the  entry  was  dead  at  the  time  of  the  trial.  In  the  late 
case  of  Glendow  v.  Atkins,  in  the  Exchequer,  proof  having  been  given,  in  an  action  on  a  bond,  of  payment 
of  interest  to  a  third  person,  an  indorsement  on  tlie  bond  by  the  obligor,  stating  that  the  bond  was  to  secure 
trust. money  for  that  third  person,  was  held  admissible,  there  being  a  memorandum  of  the  trust  on  the  bond 
of  even  date  with  tlie  bond,  and  attested  by  one  of  the  two  witnesses  to  the  bond.  Such  evidence  is  now 
excluded  by  the  express  enactment  of  the  stat.  9  Geo.  4,  c.  14,  s.  1. 

(Z)  Brembridge  v.  Osborn,^  1  Starkie's  C.  374. 

(1)  [The  law  does  not  positively  presume  payment  of  a  judgment  after  nineteen  years:  That  is  a  question 
for  the  jury.  Lesley  &  al.  v.  Nones,  7  Serg.  &  R.  510.]  {Hut  after  a  lapse  of  twenty  years,  unless  there 
are  circumstances  accounting  for  the  delay,  a  presumption  of  satisfaction  arises,  which  is  not  subject  to  the 
discretion  of  a  jury,  being  a  presumption  (jf  law.     Cope  v.  Humphreys,  14  Serg.  &  R.  15  } 
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PRESUMPTIVE  EVIDENCE.  824 

A  receipt  for  rent  due  at  one  time  affords  a  presumption  that  the  rent  due 
at  an  earHer  date  has  been  paid. 

Payment  may  also  be  presumed  from  the  habit  and  course  of  deahng 
between  the  parties;  as  where  the  practice  has  been  to  pay  wages,  or  for 
goods  supphed,  weekly,  and  a  demand  is  made  at  a  distant  time  {ni). 

2dly.  Where  the  payment  is  capable  of  different  applications,  proof  is  Applica- 
frequently  necessary  to  show  the  application  of  the  payment  to  a  particular  t'o"  o^P^y- 
debt.     The  usual  rule  of  law  is,  that  the  party  who  pays  money  has  the  ™^"'  ^  ^' 

(m)  Lucas  v.  Novosilienski,  1  Esp.  C.  196.  Evans  v.  Birch,  3  Camp.  10.  The  action  was  for  the  pro- 
ceeds of  milk  daily  sold  to  customers  by  the  defendant  as  agent  to  the  plaintiff;  and  evidence  was  given  that 
the  course  of  dealing  was  for  the  defendant  to  pay  to  the  plaintiff  every  day  the  money  which  she  had 
received,  without  any  written  voucher  passing;  and  upon  this  evidence  Lord  Ellenborough  held,  that  it  was 
to  be  presumed  that  the  defendant  had  in  fact  accounted,  and  that  the  onus  of  proving  the  contrary  lay  on 
the  plaintiff. 

(A)  (A  person  indebted  to  the  same  creditor  on  different  accounts  or  demands,  and  making  payment,  may 
apply  the  payment  to  Vv'hich  account  or  demand  he  pleases,  and  if  he  fails  to  m;ike  the  application  the  credi- 
tor may  apply  the  payment  to  which  accoun'  or  demand  he  pleases.  Baker  v.  Stackpoole,  9  Cow.  420.  Hall 
V.  Constant,  2  Hall,  185.  The  right  of  appropriation,  however,  by  a  creditor  can  only  be  exercised  within  a 
reasonable  time  after  the  payment,  and  by  the  performance  of  some  act  which  indicates  an  intention  to 
make  the  application.  The  rule  may  be  thus  stated;  the  debtor  has  a  right  to  make  the  appropriation  in 
the  first  instance,  and  if  he  fail  to  exercise  it  the  same  right  devolves  on  the  creditor.  But  where  neither 
has  made  the  appropriation,  and  the  interest  of  the  debtor  can  be  promoted  thereby,  the  law  makes  the  ap- 
propriation in  the  manner  most  conducive  to  his  advantage;  if,  however,  the  interest  of  the  debtor  could  not 
be  promoted  by  any  particular  appropriation,  the  law  then  makes  it  in  the  manner  the  most  to  the  advantage 
of  the  creditor.  Hacker  v.  Conrad,  12  Serg.  &  R.  305.  See  also  MTarlane  v.  MTarlane,  1  Tenn.  R.  488. 
A  different  view  has  been  taken  of  the  rule  in  some  cases,  and  it  has  been  held  in  them  that  the  intention 
of  the  debtor  is  to  be  always  the  guide  in  the  appropriation  of  payments.  Judge  Story,  in  a  learned  opinion 
in  Gass  v,  Slinton,  3  Sumner,  99,  maintains,  that  since  the  doctrine  of  the  common  law,  as  to  the  appropriation 
of  indefinite  payments,  has  generally  been  borrowed  from  the  Roman  law;  the  doctrine  of  that  law  is,  or  at  least 
ought  to  be  held,  and  may  well  be  held  to  be  the  true  doctrine  to  govern  in  our  courts.  And  hence,  if  the 
creditor  has  a  right  in  any  case  to  elect  to  what  debt  to  appropriate  an  indefinite  payment,  it  can  only  exist 
when  it  is  utterly  indifferent  to  the  debtor  to  which  it  may  be  applied.  See  also  Pattersonv.  Hull,  9  Cow.  717. 
The  creditor's  right  to  make  an  election  is  certainly  applicable  only  to  voluntary  payments.  Blackstone  Bank  v. 
Hill,  10  Pick.  129.  See  also  The  Westmoreland  Bank  v.  Rainey,  1  Watts,  26.  Where  A.  transmited  to  B.  some 
money,  which  A.  directed  to  be  distributed  among  his  creditors  in  certain  proportions;  it  was  held  to  be  a  trust- 
fund,  and  that  it  could  not  be  attached  in  the  hands  of  the  correspondent.  Sharpless  v.  Welsh  et  al.  4  Dall.  279. 
And  where  a  mortgagee  of  two  parcels  of  land  released  one  of  them  to  an  assignee  of  the  mortgagor,  the 
money  paid  in  consideration  of  such  release  must  be  applied  in  discharge  of  so  much  of  the  sum  due  on  the 
mortgage,  although  the  mortgagor  was  still  indebted  to  the  mortgagee  on  other  accounts.  Hicks  v.  Bingham, 
11  Mass.  R.  300.  So  where  a  surety  on  a  promissory  note  gave  money  to  the  principal  and  directed  him  to 
pay  the  note  with  it,  and  the  principal  took  it  to  the  holder  and  told  him  it  was  the  surety's  money  sent  to 
pay  the  note,  the  holder  however  declined  receiving  it  upon  the  note,  but  took  it  in  payment  of  another 
demand  against  the  principal,  to  which  appropriation  the  principal  ultimately  assented,  it  was  held,  that  the 
holder  must  be  deemed  to  have  received  the  money  of  the  surety  in  payment  of  the  note.  Reed  v.  Board- 
man,  2  Pick.  441.  [There  may  be  cases  in  which  the  debtor's  right  of  directing  the  application  of  his  pay- 
ments to  whichever  debt  he  may  choose,  would  be  completely  exercised  without  any  express  direction  given 
at  the  time.  A  direction  may  be  evidenced  by  circumstances  as  well  as  by  words.  A  payment  may  be 
attended  by  circumstances  which  demonstrate  its  application  as  completely  as  words  could  demonstrate  it. 
A  positive  refusal  to  pay  one  debt,  and  an  acknowledgement  of  another,  with  a  delivery  of  the  sum  due 
upon  it,  would  be  such  a  circumstance.  Per  Marshall,  C.  J.  Tayloe  v.  Sandiford,  7  Wheat.  20,  21.  Where 
a  creditor  has  two  demands  against  his  debtor,  and  the  debtor  pays  a  sum  of  money  without  directing  to 
which  it  shall  be  applied — if  the  amount  paid  exceed  one  of  the  demands,  and  is  exactly  equal  to  what 
remains  due  on  the  other,  it  will  be  considered  as  having  been  paid  in  discharge  of  that  other.  Robert  Sf 
al.  v.  Garnie,  3  Caines,  14.  If  an  agent,  having  blended  a  demand  due  to  his  principal  with  one  due  to 
himself,  receives  a  general  remittance  from  the  debtor,  it  shall  be  applied  towards  the  discharge  of  both  debts 
in  proportion.     Barrett  v.  Lewis,  2  Pick.  123. 

Where  one  debt  is  guarantied,  and  another  not,  the  creditor  is  not  bound  to  apply  a  payment  so  as  first 
to  relieve  the  surety.     Brewer  v.  Knapp  Sfal.  1  Pick.  337. J     S.  P.  Clark  v.  Burdelt,  2  Hall,  197. 

If  the  creditor,  receiving  a  payment  unappropriated  by  his  debtor,  have  two  demands  against  him,  the 
one  as  a  co-debtor  with  a  third  party,  and  the  other  and  more  recent  claim  against  the  p:iyer  individually, 
it  seems  the  law  will  appropriate  the  payment  first  to  the  extinguishment  of  the  individual  debt.  But  the 
creditor  cannot  wait  until  the  individual  debt  become  larger  and  then  appropriate  the  payment,  if  sufficient, 
to  the  extinguishment  of  the  increase  of  that  debt,  leaving  a  previous  debt  unpaid.  Baker  v.  Stackpoole,  d 
Cow.  420.     As  a  general  rule,  in  the  absence  of  all  indications  of  the  will  or  intentions  of  the  parties,  the 
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power  to  apply  it  as  he  chooses,  but  that  if  he  does  not  apply  it,  the  party 
who  received  it  may  make  the  application  (;i).     For  these  purposes,  evi- 
*S25     deuce  *is  admissible  of  what  passed  at  the  time  of  payment,  or  of  letters 
enclosing  bills  or  money,  and  directing  their  application. 

In  some  instances,  the  law  applies  the  payment,  or  the  intention  of  the 
party  paying  the  money  is  inferred  from  the  circnmstances  of  the  particular 
case;  as  where  a  trader  owes  100/.,  and  after  he  has  ceased  to  trade  incurs 
a  further  debt,  and  then  pays  money  on  account,  it  will  be  set  against  the 
old  debt  (o). 

A  bond  reciting  that  A.  and  B.  were  partners  is  conditioned  for  the  pay- 
ment of  advances  to  them;  this  extends  only  to  advances  to  tiie  co-partner- 
ship; and  remittances  made  subsequently  to  the  death  of  one  are,  in  the 
absence  of  any  specific  appropriation,  to  be  applied  in  liquidation  of  the  old 
balance  (7;).     Where  one  of  several  partners  who  are  in  debt  dies,  the  sur- 

(n)  Goddard  v.  Cox,  2  Str.  1194.  Plomer  v.  Long,^  1  Starkie's  C.  153.  Marryatts  v.  Wliite?  2  Starkie's 
C.  101.  Mattheios  v.  Welwyn,  4  Ves.  118;  Cm.  Eliz.  68.  Peters  v.  Anderson,  5  Taunt.  596.  Hall.v.  Wood, 
14  East,  243,  n.  Kirliyv.  Duke  of  Marlborough,  2  [VI.  &  S.  18.  Bosanquet  v.  Wray,^  6  Taunt.  597.  Boden. 
ham  V.  Purchas,  2  B.  it  A.  39.  Smith  v.  Wigley,  3  M.  &  S.  174.  Tlie  party  who  pays  the  money  ought 
to  appropriate  it  at  the  time  of  payment;  per  Biyley,  J.,  in  Mayfield  v.  Wadsley,*  3  B.  &  C.  363.  But  a 
creditor  is  not  hound  to  make  an  immedinte  application.  Sunson  v.  Ingham,^  2  B.  &  C.  65.  And  he  is  not 
bounii  by  an  entry  in  his  b.jok  which  he  has  not  communicated.  lb.;  and  see  Cox  v.  Troy,^  5  B.  &  A.  474. 
And  therefore  a  mere  transfer  in  the  books  of  a  London  banker  to  the  credit  of  an  old  firm  in  the  country, 
one  of  whose  members  is  litely  deccvised,  is  not  such  an  appropriation  of  subsequent  receipts  as  todischnrsre 
the  condition  of  a  bond  for  the  payment  of  all  monies  advanced  to  the  late  firm.  Simson  v.  Ingham,^  2  B. 
&  C.  65.  A.,  a  solicitor,  receives  from  a  client  a  sum  to  be  paid  into  C;>urt  on  the  client's  account;  A.  pays 
tlie  amount  in  a  country  bill  into  his  bankers  without  any  notice,  being  then  indebted  to  tiiem  in  the  sum 
of  450^.;  for  which  they  held  securities,  and  as  to  which  they  kept  an  account  distinct  from  the  general 
account;  .4.  dies;  the  bankers,  after  notice  from  the  client,  still  keep  the  accounts  separate,  but  ultim-itely 
deducting  the  450L  from  the  proceeds  of  the  bill  pay  the  balance  to  ^.'s  executrix;  it  was  held  that  as  there 
Was  no  agreement  to  keep  the  account  separate,  and  the  bankers  had  no  notice  till  after  the  amount  was 
received  of  the  purpose  to  which  it  was  intended  to  be  applied,  the  client  was  not  entitled  to  recover  the 
proceeds  of  the  hill.  Grigg  v.  Cocks,  4  Sim.  438.  Several  parties  joined  as  sureties  with  the  principal  in  a 
note  to  his  bankers,  who  carried  it  to  the  account  in  his  pass-book,  and  charged  him  with  interest  on  it 
yearly;  upon  a  change  of  partners  in  the  banking  firm,  and  a  balance  struck  between  the  old  and  new  firms 
it  was  held  that  the  defend  ints  appearing  on  the  fuce  of  the  note  to  be  principals,  and  not  having  confined  . 
their  liability  to  the  then  existing  firm,  that  it  continued,  and  that  the  action  was  properly  brought  in  the 
names  of  the  partners  to  wliom  it  was  given;  and  ihat  being  made  payable  on  demand,  there  was  no  obliga- 
tion in  the  bankers  to  appropriate  any  balance  of  the  principal  to  the  discharge  of  that  note;  and  that  there 
having  been  no  appropriation  by  the  debtor,  the  debt  could  not  be  considered  as  discharged.  Pease  v.  Hirst,'' 
10  B.  &  C.  122.  In  assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as  assignees  of  A. 
Sf  Co.,  being  the  proceeds  of  a  bill  remitted  by  A.  Sf  Co.  to  the  defendants,  with  ordersto  get  it  discounted, 
and  apply  the  proceeds  in  a  specific  way,  but  before  they  became  due  A.  S(  Co.  became  bankrupt,  and  re- 
quired to  have  the  bill  returned,  it  not  having  been  discounted,  but  the  defendants  received  the  amount  when 
due;  held,  that  the  assignees  were  entitled  to  recover,  and  that  the  defendants  could  not  set  off  a  debt  due 
to  them  from  the  bankrupt.     Buchanan  v.  Findlay,^  9  B.  t&  C.  739;  and  see  Key  v.  Flint?  8  Taunt.  21. 

(o)  Meggott  V.  Mills,  Ld.  Raym.  286;  Comb.  463;  Supra,  tit.  Bankruptcy.     Dawe  v.  Holdsworth,  Peake's 
C.  64. 

{p)  Simson  v.  Cooke,^  1  Bing.  452. 

law  will  apply  the  payment  to  the  extinguishment  of  the  debts  according  to  the  priority  in  time.  Seymour 
V.  Van  Slyck,  8  Wend.  403.  Payments  made  generally  on  a  bond,  payable  in  instalments,  without  appro- 
priation at  the  time,  to  any  particular  instalments,  will  not  be  applied  by  law  to  such  as  are  not  then  payable, 
but  to  such  as  are  payable,  according  to  the  dates  at  which  they  respectively  become  so.  Seymour  v.  Sex. 
ton,  10  Watts,  255.  See  also,  Berghaiis  v.  Alter,  9  Watts,  386.  Goss  v.  Stinson,  supra.  So  the  |)ayment  in 
such  a  Case,  is  to  be  applied  to  a  debt  that  carried  interest,  rather  than  to  that  which  carried  none;  to  one 
secured  by  a  penalty,  rather  than  to  that  which  rests  on  a  simple  stipulation.  Goss  v.  Stinson,  3  Sumner, 
110.  The  rule  in  equity,  it  would  seem,  is  different.  And  it  has  been  held  that  where  money  has  been 
paid,  and  no  application  to  jiarticiilar  debts  directed  by  the  debtor,  or  made  by  the  creditor,  if  it  becomes 
necessary  for  a  court  of  equity  to  make  the  application,  it  will  direct  that  those  debts,  for  which  the  security 
is  most  precarious,  be  first  cxtinguisihed.     Field  Sf  al.  v.  Holland  Sf  al.  6  Cranch,  8.) 

>Eng.  Com.  Law  Reps.  ii.  3.34.    z/^r.  iji.  2G5.    ^ld.\.2Q\.    "/f/.  x.  110.    s/t/.  ix.  25.    6/<i.  vii.  163. 
•Jld.  xxi.  38.     ^Id.  xvii.  486.     ^Id.  iv.  3.     io/</.  viii.  377. 
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vivors  continuing  their  dealings  with  a  particular  creditor,  who  joins  the 
transactions  of  the  old  and  new  firm  in  one  entire  account,  payments  made 
from  time  to  time  by  the  survivors  are  to  be  applied  to  the  old  debts  {q). 
So  payments  by  a  debtor  from  time  to  time  to  surviving  partners  upon  a 
general  account,  including  the  whole  debt,  are  to  be  applied,  in  the  first 
place,  to  the  old  debt  (r).  In  case  of  a  continuing  account,  such  as  a  bank- 
er's cash  account,  the  ordinary  appropriation  is  according  to  the  order  of 
time  {s). 

*  Where  an  old  debt  is  due,  and  new  debts  are  contracted,  and  payments     ^'826 
are  made  from  time  to  time,  agreeing  in  amount  with  the  new  debts,  a  very 
strong  inference  arises  that  the  payments  were  made  in  respect  of  the  new 
debts  (/),  especially  in  favour  of  a  surety  for  the  new  debts  {u). 

Wiiere  a  creditor  has  a  legal  claim  on  bills  of  exchange,  and  also  an 
equitable  claim  on  a  mortgage  assigned  by  a  third  person,  and  a  payment 
is  made  by  the  debtor  generally,  without  prejudice  to  his  claim  on  any 
securities,  it  is  to  be  presumed  that  the  payment  is  in  discharge  of  the  legal 
debt  {x). 

Where  a  secret  partner  had  retired  from  the  firm,  and  bills  given  in  pay- 
ment for  goods  previously  supplied  to  the  firm  were  dishonoured,  and  new 
bills  were  given  by  the  partners  who  continued  in  the  firm,  on  the  disho- 
noured bills  being  delivered  up;  it  was  held  that  these  were  to  be  considered 
as  applicable  to  the  old  debts,  and  not  to  new  debts  contracted  since  the 
dissolution  [y). 

Where  a  party  placed  in  the  hands  of  his  banker  the  note  of  a  third 
person,  informing  the  banker  that  it  was  made  for  his  accomodation,  and 
afterwards  paid  in  money  generally,  after  which  new  credit  was  given  by 
the  banker,  it  was  held  that  the  banker  could  not  recover  from  the  maker 
more  than  the  balance  due  on  the  note,  after  deducting  the  amount  so 
paid  in  {z). 

(q)  Per  Baylcy,  J.,  Simson  v.  Ingham,^  2  B.  &  C.  72;  and  see  Clayton's  Case,  1  Merivale,  572.  Brook  v. 
Enderhy,^2K&LB.l\. 

(r)  Bodenham  v.  Purchas,  2  B.  &  A.  39.  Secus,  where  the  old  debt  is  not  broug^ht  into  the  new  account. 
Simson  v.  Ingham,^  2  B.  &  C.  65.  And  where  there  are  distinct  demands  by  the  whole  firm,  and  by  a 
partner,  if  the  money  paid  be  the  money  of  the  partners,  the  creditor  cannot  apply  the  payment  to  the  debt 
of  the  individual  partner.      Thompson  v.  Brown,^  M.  &  M.  40. 

(s)  Where  a  continuing  account  is  treated  as  one  entire  account  by  all  parties,  the  rule  of  appropriation 
does  not  apply.  In  the  case  of  a  banking  account,  there  is  not  room  for  any  other  appropriation  than  that 
which  arises  from  the  order  in  which  the  receipts  and  payments  take  place  and  are  carried  to  account;  pre- 
sumably, it  is  the  first  sum  paid  in  that  is  first  drawn  out;  it  is  the  first  item  on  the  debit  side  of  the  account 
which  is  discharged  or  reduced  by  the  first  item  on  tlie  credit  side.  The  appropriation  is  made  by  the  very 
act  of  setting  the  two  items  against  each  other;  upon  that  principle  all  accounts  are  settled,  and  particularly 
cash  accounts.  Clayton's  Case,  1  Merivale,  572.  In  general,  where  payments  are  made  upon  one  entire 
accourat,  they  are  considered  as  payments  in  discliarge  of  the  earlier  items.  Per  Bayley,  J.  in  Bodenhain 
V.  Purchas,  2  B.  &.  A.  46.  A  general  payment  is  applicable  to  a  prior  legal  demand,  not  to  a  subsequent 
equitable  one.  Goddard  v.  Hodges,  I  C.  &  M.  33.  Where  a  bond  was  given  to  secure  advances  to  be 
made  by  partners,  and  one  partner  died,  the  account  was  continued,  and  the  two  accounts  were  blended 
together,  subsequent  payments  being  applied  generally  in  reduction  of  the  whole  balance;  it  was  held  that 
the  subsequent  payments  must  be  considered  as  payments  in  discharge  of  the  former  balance.  Bodenham 
V.  Purchas,  2  B.  &,  A.  39;  and  see  Williams  v.  Raiclinson,'^  3  Bing.  76. 

(0  Marryatls  v.  White,^  2  Starkie'sC.  101. 

(m)  Ibid,  per  Lord  Eilenborough.  But  it  seems  that  the  law  will  not  apply  a  payment  in  favour  of  a 
surety,  unless  there  be  some  circumstances  to  show  that  payments  by  the  principal  were  intended  to  be  made 
in  discharge  of  the  particular  debt.  Plomer  v.  Long,^  1  Starkie's  C.  153;  and  see  Kirby  v.  Duke  of  Marl- 
borough, 2  M.  &L  S.  18;  and  Williams  v.  Rawlinson,'^  3  Bing.  71. 

{x)  Birch  v.  Tebbutt,''  2  Starkie's  C.  74. 

ly)  Newmarch  v.  Clay,  14  East,  239. 

(«)  Per  Lord  Kenyon,  Hammersley  v.  Knowlys,  2  Esp.  C.  665. 

'Eng.  Com.  Law  Reps.  ix.  25.    2/(i.  vi.  23.    '/d.  xxii.  242.    *ld.xi.34.    s/rf.  iii.  265.    6/rf.  ii.  334. 

•^Id.  iii.  252. 
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Where  money  is  due  from  a  debtor  as  executor,  and  other  money  is  due 
on  his  own  private  account,  and  he  makes  a  payment  generally,  it  must  be 
applied  to  the  latter  debt  {a). 

VVhere  a  broker  sold  goods  of  ,/2.  and  also  goods  of  B.  to  C,  and  the  latter 
made  a  payment  generally  on  account,  insufficient  to  discharge  both  debts, 
and  then  became  insolvent,  it  was  held  that  the  money  so  received  was  to 
be  applied  in  proportion  to  the  debts  (6). 

Where  a  creditor  has  several  demands,  some  of  which  cannot  be  enforced 
*-827     ^because  they  are  illegal,  and  money  be  paid  generally,  it  will  be  applied 
to  the  legal  demand  (c). 

A  transfer  of  funds  into  the  names  of  trustees,  with  an  illegal  intent  to 
evade  the  legacy  duty,  without  any  communication  made  to  such  trustees, 
is  not  a  binding  appropriation  (d). 
Solvit  ad  In  the  case  of  mortgages,  bonds,  and  other  instrumerits,  by  which  the 
diem.  party  engages  to  pay  money  within  a  certain  time,  proof  of  payment  on  the 
last  moment  of  the  day  will  satisfy  the  allegation  on  issue  taken  on  the  plea 
of  solvit  ad  diem  (e). 

What  will  amount  to  payment  under  the  circumstances  of  the  particular 
case  is  a  question  of  law  (/). 

(a)  Goddard  v.  Cox,  2  Str.  1194.  But  see  Steindale  v.  Hankinson,  1  Simons,  393,  vvliere  it  was  held,  that 
where  B.  was  indebted  to  the  plaintiff  on  a  balance  of  account  for  goods,  and  iJ.'s  widow  continued  his' 
trade  after  his  decease,  and  continued  to  receive  goods  and  make  payments,  and  she  was  charged  by  the 
creditor  with  the  debt,  B.'s  debt  was  discharged  by  the  payments,  and  that  the  ultimate  balance  could  not 
be  proved  against  J5.'s  estate.  It  appeared  that  the  plaintiff  had  adopted  the  administratrix  as  his  debtor, 
by  making  her  debtor  to  the  balance,  and  that  accounts  hud  been  rendered  to  her  in  which  she  was  so 
debited. 

(b)  Facenc  v.  Bennett,  11  East,  36. 

(c)  Rihhans  v.  Crickett,  I  B.  &  P.  264.  Wright  v.  Laing,^  3  B.  &  C.  166.  [See  Hilton  v.  Burley,  2  N.  Hamp. 
R.  193.]  But  where  one  of  the  demands  is  for  spirituous  liquors,  supplied  in  quantities  not  amounting  to  20s. 
at  a  time,  tlie  receiver  of  the  money  may  apply  it  to  that  demand;  the  stat.  24  G.  2,  c.  40,  operating  merely 
to  prevent  the  seller  from  maintaining  the  action.  Cruickslianks  v.  Rose,  1  Mo.  &  R.  100.  He  may  so  apply 
it,  although  his  particulars  claim  the  wliole  demand,  and  he  may  make  the  appropriation  at  any  time  before 
trial.     Philpott  v.  Jones,'^  2  Ad.  &  Ell.  41;  4  N.  &  M   14;  and  see  Cruicks/tanks  v.  Rose,  1  Mo.  &  R.  100. 

{d)  A  party  had  directed  his  bankers  to  transfer  certain  funds  to  tiie  accounts  of  certain  persons,  as  trus- 
tees for  his  wife  and  others,  for  his  son,  with  a  view  to  evade  the  legacy  duty,  and  the  bankers  accordingly 
did  so,  and  placed  the  dividends  accruing  thereon  to  such  accounts  respectively;  but  such  transfers  were  never 
communicated  to  the  persons  so  named  trustees,  and  the  party  had  evinced  an  opinion  that  he  had  still  a 
control  over  the  funds;  held,  that  tliey  were  not  binding  appropriations,  being  made  with  a  fraudulent  intent; 
and  it  being  clear  that  the  entire  control  had  not  been  parted  with,  the  funds  were  therefore  on  his  death  to 
be  accounted  for  as  part  of  his  personal  estate.  Gaskell  v.  Gaskell,  3  Y.  &  J.  502;  and  see  Wharton  v. 
Walker,^  4  B.  tfc  C.  163.     See  further,  tit.  Appropriation,  supra. 

(c)  Per  Lord  Kenyon,  in  Leftlyv.  Mills,  4  T.  R.  173,  citing  Hudson  v.  Barton,  1  Roll.  R.  189.  Cabell  v. 
Vaughnn,  1  Saund.  287;  Moor,  122,  pi.  166;  Salk.  578. 

(/)  Payment  in  notes  which  turn  out  to  be  worthless  is  no  payment  in  law.  Owenson  v.  Morse,  7  T.  R. 
64.  Brown  V.  Kewley,  2  B.  &  P.  518.  Tapley  v.  Martens,  8  T.  R.  451.  Bodenham  v.  Purchas,  2  B.  &  A. 
39.  The  giving  a  note  of  hand  does  not  operate  to  alter  the  debt  till  payment;  and  therefore,  although  .4. 
gave  a  note  for  rent  in  arrear  to  B.,  and  took  a  receipt  for  it,  it  was  held  that  B.  rnight  still  distrain  for  tiie 
rent.  Harris  v.  Shipway,  B.  N.  P.  182.  Secus,  if  ji.  indorse  a  bill  or  note  to  B.  in  piyment  of  a  del)t,  and 
B.  neglect  to  demand  payment  from  tiie  drawer  in  time.  Ewer  v.  Clifton,  B.  N.  P.  182;  Andr.  190.  VVhere 
the  agreement  was  for  the  sale  of  goods  for  ready  money,  and  payment  was  m  ide  to  the  vendor's  brotiicr  in 
a  bill  of  exchange,  accepted  by  the  vendor,  which  when  due  had  been  dishonoured,  and  the  bill,  lliough  ob- 
jected to  in  the  first  instance,  was  taken  and  not  returned,  it  was  held,  in  tiie  absence  of  fraud,  to  bo  a 
good  payment  as  against  the  assignee  of  the  vendor.  Mayer  v.  ISias,'^  \  Bing.  311;  i/T/ra,  tit.  Set-off.  The 
taking  of  credit  may  be  equivalent  to  payment.  A.  receives  country  bank-notes  in  payment  from  B.,  and  by 
an  agreement  between  B.  and  tiie  country  bank  A.  has  credit  for  the  amount;  it  is  equivalent  to  a  payment 
by  the  bank.  Gillardv.  Wise,''  5  B.  &  C.  134.  Or  it  may  be  by  a  transfer  of  a  debt."  If  A.  be  indebted 
to  B.,  and  B.  to  C.  in  the  same  amount,  and  by  agreement  C.  takes  A.  for  his  debtor,  this  constitutes  a  loan 
from  C.  to  A.  and  operates  as  a  payment  by  B.  to  C.  See  Wade  v.  Wilson,  I  Easl,  195.  Surteesv.  Hubbard, 
4  Esp.  C.  203.  Tiie  observations  of  Holroyd,  J.  in  Bodenham  v.  Purchas,  2  B.  &  A.  47.  Browning  v.Slol- 
lard,^  5  Taunt.  450.  Cecil  v.  Harris,  Cro.  Eliz.  140;  supra.  Secus,  where  no  new  person  agrees  to  become  a 
debtor.  A.,  B.  and  C.  being  partners,  A.  retires  from  the  firm;  a  transfer  of  a  debt  from  A.,  B.  and  C.  to  D. 
from  the  old  to  the  new  firm,  witli  the  assent  of  D.,  does  not  discharge  A.    David  v.  Ellice,^  5  B.  &  C.  196; 
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OF  MONEY  INTO  COURT.  •828 

*Tlie  payment  of  money  into  court  was  formerly  proved  by  the  produc- Payment  of 
tion  of  the  rule  for  paying  it  into  court  (g).  It  was  proved  either  by  the  ""on^y  into 
plaintiff  or  the  defendant.  *^°"'"'" 

Bnt  now  by  the  rule  of  Hil.  T.,  4  W.  4,  such  payment  must  in  all  cases 
be  pleaded.  The  effect  of  paying  money  into  court  by  way  of  admission 
seems  to  remain  as  it  was  before. 

The  efl'ect  of  paying  money  into  court,  upon  a  special  count,  or  generally  Effect  of. 
when  the  declaration  contains  a  special  count,  is  an  admission  of  the  right 
to  recover  on  that  count,  which  supersedes  the  necessity  of  the  usual  proof 
of  the  making  of  the  contract  {h)  (A). 

and  see  Lodge  v.  Dicns,^  3  B.  &.  A.  Gil.  Newmarch  v.  Clay,  14  East,  239.  Where  the  defendants  gave 
orders  to  their  bankers  to  place  a  sum  to  the  credit  of  the  plaintiffs,  so  as  to  make  the  same  as  a  bill  of  one 
month,  and  the  brokers  assented,  but  treated  it  as  a  payment  to  be  made  at  a  future  day,  and  gave  notice  to 
the  defendants  accordingly,  and  became  bankrupts  before  the  day,  it  was  held  to  be  no  payment.  Pedder  v. 
}Yatt,-  2  Ch.  C.  T.  M.  619.  An  execution  against  the  person  of  the  debtor  operates  as  a  legal  satis- 
faction of  the  debt.  Cohen  v.  Cunningham,  8  T.  R.  123.  Burnaby^s  Case,  Str.  653.  Goddard  v.  Vander- 
heyden,  3  Wils.  2G2.  Payment  to  the  obligee  of  a  bond,  after  notice  of  assignment,  is  not  sufficient  to 
discharge  the  obligor  (in  equity).  Baldwin  v.  Billingsley,  2  Vern.  539.  Ashcomb''s  Case,  1  Ch.Ca.  232.  An 
order  by  a  creditor  on  his  debtor  to  pay  the  amount  to  a  third  person,  after  being  assented  to  by  tlie 
debtor,  is  not  revocable.  Hodgson  v.  Andeison,^  3  B.  &-  C.  842.  If  ^.  owe  B.  100/.,  and  B.  owe  the  same 
sum  to  C,  and  the  three  met,  and  it  is  agreed  that  A.  shall  pay  C.  the  lOOZ.,  B.'s  debt  is  extinguished,  and 
C.  may  recover  Irom  A.  Per  Buller,  J.,  in  Tatlock  v.  Harris,  8  T.  R.  174;  and  per  Bayley,  J.,  3  B.  &  C.  855. 
So  If  A.  engage  to  pay  C.  the  amount  due  to  B.  when  ascertained.     Crawfootv.  Gurney,'^  9  Bing.  372.    And 

C.  may  recover  from  A.  notwithstanding  the  intermediate  bankruptcy  of  if.  lb.;  and  see  above,  79,  80.  Pay- 
ment of  one  entire  rent  to  the  clerk  of  seven  trustees  of  a  charity,  coming  to  their  title  at  different  times,  is 
prima  facie  evidence  of  a  joint  title.  Doe  v.  Grant,  12  East,  221.  In  general,  money  voluntarily  paid  under 
a  knowledge  of  the  facts  cannot  be  recovered.  Supra,  tit.  Assumpsit.  Gower  v,  Popkin,^  2  Starkie's  C.  85; 
1  B.  &.  A.  571.     To  a  rector  in  lieu  of  tithes,  when  exempt  from  rate.     R.\.  Boldero,^  4  B.  «St  C.  467. 

(g)  Israel  v.  Benjamin,  3  Camp.  40;  Tidd's  Pr.  645,  7th  edit. 

(h)  4  T.  R.  579.  Cox  v.  Parry,  1  T.  R.  464.  Elliott  v.  Callow,  2  Salk.  597.  Guillod  v.  Nocke,  1  Esp.  C. 
347.  Watkins  v.  Towers,  2  T.  R.  275;  and  see  Cox  v.  Brain,  3  Taunt.  95.  Payment  of  money  into  court 
admits  everything  which  t!ie  plaintiff  must  have  proved  to  recover  it.  P.  C.,'?  1  B.  &  C.  4.  And  such  ad- 
mission is  conclusive,  1  C.  M.  &  R.  207;  which  a  payment  before  action  brought  is  not,  lb.;  to  show  that  the 
plaintiff  has  a  legal  demand  to  the  extent  of  the  money  brought  in.  Blackburn  v.  Schoole,  2  Camp.  341.  It 
admits  the  right  to  sue  in  the  particular  capacity  {Tusonv.  Batting,  3  Esp.  C.  192),  and  supersedes  the 
usual  proofs  in  the  case  of  a  bill  of  exchange.  Gutteridge  v.  Smith,  2  II.  Bl.  374.  Jenkins  v.  Tucker,  1  H. 
&  B.  90.     Bennett  v.  Francis,  2  B.  &  P.  550;  2  Camp.  357;  Peake's  C.  14.     Dyer  v.  Ashton,^  1  B.  &,  C.  3;  2 

D.  R.  19.  It  admits  the  sufficiency  of  the  stamp.  Israel  v.  Betijainin,  3  Camp.  40.  It  conclusively  admits 
the  character  in  which  the  plaintiff  sues.  Lipscomhe  v.  Holmes,  2  Camp.  441.  As  also  that  in  wliich  the 
defendant  is  sued.  Lucy  v.  Walrond,^  3  Bing.  N.  C.  841.  It  excludes  (where  the  work  was  done  under  one 
contract)  the  defendant  from  objecting  to  the  non-joinder  of  a  co-plaintiff.  Walker  v.  Rawson,  1  Mo.  &  R. 
250.  If  all  the  defendants  pay  money  into  court,  there  being  but  one  contract  in  fact,  they  are  excluded  from 
the  defence  that  one  of  them  was  not  a  party.  Ravenscroft  v.  Wise,  1  C.  M.  &  R.  203.  WJiere  several 
breaches  of  covenant  are  assigned,  payment  on  u  single  breach  admits  the  deed.  Randall  v.  Lynch,  2  Camp. 
352.  Payment  into  court  generally,  where  no  special  contract  is  stated,  admits  no  more  than  that  the  sum 
paid  in  is  due;  but  where  there  is  a  special  contract,  the  payment  admits  that  contract.  Seaton  v.  Benedict,^° 
5  Bing.  31;  and  2  M.  &  P.  67,  301.  In  an  action  on  a  security  bearing  interest;  the  defendant  pays  into 
court  a  sum  sufficient  to  cover  the  principal,  and  interest  up  to  the  time  of  the  action  brought  but  not  up  to 
the  time  of  paying  money  into  court;  the  plaintiff  is  entitled  to  proceed  in  the  action,  and  may  recover 
damages  for  the  remaining  interest.  Kidd  v.  Walker,^^  2  B.  &  Ad.  705.  A  sum  of  4/.  is  paid  into  court  on 
the  account  stated;  the  plaintiff  cannot  recover  a  larger  sum  by  showing  that  on  an  application  to  the  defend- 
ant he  admitted  that  something  was  due,  insisting  however  on  a  cross-demand,  with  proof  that  a  larger  sura 
in  fuct  was  due;  for  the  account  stated  is  applicable  to  but  one  accounting.  Kennedy  v.  Withers,'^^  3  B.  & 
Ad.  767.  Payment  of  money  into  court  admits  the  contract  and  breach  of  it  as  alleged,  but  asserts  that  no 
more  was  due  than  the  sum  paid  in.  Per  Bayley,  B.,  Lechmere  v.  Flecher,  3  Tyr.  455.  On  a  general 
account,  where  it  appears  that  there  is  one  entire  contract  between  the  parties,  the  payment  of  money  on  the 
general  count  admits  the  contract.  Meager  v.  Smith,  4  B.  S(  Ad.  673.  Secus  if  there  be  no  entire  contract. 
Where  money  had  been  paid  into  court  on  a  general  indebitatus  count,  Parke,  B.  held  that  the  plaintiffs,  to 
recover  a  further  sum  on  a  further  cause  of  action,  were  bound  to  prove  the  partnership  of  the  plaintiffs. 

(A)  (A  payment  of  money  into  court  admits  the  contract  and  damages  only  pro  tanto,  and  if  the  plaintiff 
does  not  establish  more  at  the  trial,  he  must  be  nonsuited  or  have  a  verdict  against  him.  Donnell  v.  The 
Columbia  Ins.  Co.,  2  Sumner,  C.  C.  R.  366.) 
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PAYMENT: 


*^Thus  a  general  payment  admits  the  policy  of  insurance,  alleged  in  a 
special  count,  and  precludes  the  defendant  from  proving  by  evidence  that 
the  policy  has  been  vacated  by  a  material  alteration  (i).  And  in  an  action 
by  a  farmer  of  tithes  under  the  statute,  the  payment  admits  the  title,  and 
reduces  the  question  to  the  quantum,  of  damages  {k). 

It  has  even  been  held  that  the  ad  mission  by  paying  money  into  court 

will  support  the  contract  stated  upon  the  declaration,  although  it  appear 

upon  the  evidence,  that  if  the  admission  had  not  been  made  the  plaintitF 

must  have  been  nonsuited  (Z);  as  where  in  an  action  of  assumpsit  for 

negligence  in  the  carriage  of  goods,  it  appeared  that  according  to  the 

terms  of  the  contract  actually  made,t[ie  plaintiff  was  not  entitled  to  recover 

at  all  (m). 

Admission,      And  such  payment  amounts  to  an  admission  of  a  contract  for  goods  sold 

by  paying  and  delivered,  with  respect  to  gooJs  of  the  plaintiff  tortiously  converted  by 

3^'"^°^^^  defendant  to  his  own  use  (;i). 

Although  in  the  case  of  a  special  contract,  the  payment  admits  the  con- 
tract, yet  in  the  case  of  indebitatus  assumpsit,  where  the  demand  is  made 
up  of  several  distinct  items,  the  payment  admits  no  more  than  that  the 
sutn  paid  in  is  due  (o).  And  it  seems  that  the  liability  as  to  the  rest  may 
be  disturbed  under  this  plea,  although  non  assumpsit  be  not  pleaded  {p). 

But  in  an  action  against  a  justice  of  the  peace  for  an  action  done  in  his 
official  capacity,  the  bringing  money  into  court  by  virtue  of  a  statute,  does 
not,  it  is  said,  admit  the  right  of  action  {q). 

In  an  action  against  an  infant  for  work  and  labour  done  for  him,  the 
payment  of  money  into  court  does  not  exclude  infancy  as  a  defence,  for  to 
that  amount  he  may  have  been  liable  for  necessaries  (r). 
*S30  *Such  payment  operates  merely  as  evidence  of  the  defendant's  admission 
of  the  contract,  upon  which  a  jury  may  act;  and  if  they  do  not  in  a  special 
verdict  expressly  find  the  contract,  but  merely  the  fact  of  the  payment  of 
money  into  court,  it  seems  that  the  Court  cannot  make  the  inference  [s). 

Paley  (^' others  v.  Barter,  Yorli  Lent  Assizes,  1835.  Tlie  payment  of  money  into  court,  in  an  action  for 
use  and  occupation,  precludes  the  defendant  from  questioning  the  plaintiiF's  title  or  alleging  the  non-joinder 
of  another  as  co-plaintiff.  Dolby  v.  Isles,  3  P.  &  D.  287.  In  an  action  on  a  guaranty,  the  plea  admits  an 
agreement  signed  according  to  the  Statute  of  Frauds.  Middleton  v.  Brewer,  Peake's  C.  15.  The  plea  admits 
the  right  to  sue  in  the  court  in  which  the  action  was  brought.  Miller  v.  Williains,  5  Esp.  C.  19.  The  per- 
formance of  conditions  precedent.  Harrison  v.  Douglas,^  3  Ad.  &  Ell.  396.  The  declaration  stating  aeon- 
tract  to  pay  a  specified  sum  for  particular  articles,  the  payment  of  part  of  the  money  into  court,  by  admitting 
the  contract,  admits  the  sum  originally  due,  and  the  question  is  as  to  the  remainder.  Cox  v.  Brain,  3  Taunt. 
95.  Payment  generally  admits  something  to  be  due  on  each  count.  Stoveld  v.  Brewer,  2  B.  &  A.  116.  But 
see  Stafford  v.  Clarke,^  2  Bing.  383.     Drake  v.  Lewin,  4  Tyr.  730. 

(i)  Andrews  v.  Palsgrave,  9  East,  325;  and  supra,  note  (h). 

(k)  Broadhurst  v.  Baldwin,  4  Price,  58;  and  see  Cox  v.  Farry,  1  T.  R.  464. 

(Z)  Yate  V.  Willan,  2  East,  128.  Pigott  v.  Dunn,  Ibid.  Where  goods  had  been  sold  by  sample  at  a 
stipulated  price,  and  the  defendant  in  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered,  paid 
money  into  court,  it  was  held  at  Nisi  Prius  that  he  could  not  afterwards  insist  upon  the  inferiority  of  the 
goods,  and  that  he  ought  to  have  returned  them.     ^2  Starkic's  C.  103;  sed  qu. 

{m)  Yale  v.  Willan,  2  East,  128;  infra,  830,  note  (x).  But  in  a  subsequent  case  the  court  held  that  this 
case  could  not  be  supported  to  the  full  extent,  and  that  the  defendant  might  still  avail  himself  of  a  stipula- 
tion by  which  the  amount  of  damages  was  limited.  When  it  appears  that  there  is  a  material  variance  be- 
tween the  contract  declared  upon,  and  the  real  contract,  the  plaintiif,  it  seems,  cannot  recover;  for  although 
the  defendant  admits  the  contract  stated,  yet  the  plaintiff  must  show  damages  from  the  breach  of  that  con- 
tract, which  he  cannot  do  where  the  damage  has  resulted  from  the  breach  of  another  and  different  contract. 
See  Mellish  v.  Allnult,  2  M.  &  S.  106;  infra,  830. 

(n)  Bennett  V.  Francis,  2  B.  &.  P.  550.  Qa.  whether,  independently  of  this  consideration,  the  plaintiff 
might  not  waive  the  tort,  and  recover  as  for  goods  sold  and  delivered.     Vide  supra,  83. 

(o)  Meao-er  v.  Smith,*  4  B.  &,  Ad.  673.     Seaton  v.  Benedict,^  5  Bing.  32. 

ip)  BooUv.  Howard,  5  Bnwl  438.  (7)  13  East,  202,  3. 

(r)  Hitchcock  v.  Tyson,  2  Esp.  C.  482;  and  see  Cox  v.  Parry,  infra. 

(s)  Mellish  V.  Allnutt,  2  M.  &  S.  106, 
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OF  MONEY  INTO  COURT.  830 

Where  the  plaintiff  had  misled  the  defendant,  and  induced  him  to  prepare 
to  try  a  question  of  fraud,  the  Court  would  not  permit  him  to  insist  u|)on 
the  admission  made  by  the  payment  of  money  into  court,  so  as  to  exclude 
the  defendant's  evidence  of  fraud  (/). 

Such  payment  merely  admits  the  contract  and  damages  ^ro  tanto,  and 
the  plaintiff  will  be  nonsuited  unless  he  prove  that  a  greater  sum  is  due  {u). 
And  where  a  limitation  has  been  annexed  to  the  real  contract,  the  effect  of 
which  is,  under  certain  circumstances,  to  preclude  the  plaintiff  from  reco- 
vering more  than  a  specified  sum,  the  defendant,  although  he  has  paid 
money  into  court  generally,  may  prove  the  limitation,  and  show  that  the 
plaintiff  is  not  entitled  to  recover  more  than  has  been  paid  into  court. 

In  an  action  against  a  carrier,  on  a  breach  of  an  assuinpsit  to  carry 
goods  safely,  5l.  having  been  paid  into  court  generally,  it  was  held  that  it 
was  competent  to  the  defendant  to  prove  notice  to  the  plaintiff  that  no  more 
than  5l.  would  be  accounted  for,  for  any  goods,  unless  entered  as  such, 
and  paid  for  accordingly  [x);  for  the  notice  did  not  alter  the  contract  for 
safe  carriage,  but  merely  limited  the  amount  of  damages  for  breach  of  that 
contract. 

In  an  action  on  a  valued  policy,  the  payment  of  money  into  court  upon 
a  count  which  states  a  total  loss  by  capture,  does  not  admit  a  total  loss,  and 
the  plaintiff  is  bound  to  prove  a  damage  exceeding  the  sum  so  paid  in  {y). 
And  where  the  declaration  was  for  the  price  of  bark  sold  to  the  defendant, 
to  be  paid  for  at  the  average  price,  as  ascertained  on  a  day  specified,  it  was 
held  that  the  payment  of  money  into  court  did  not  admit  the  average  price 
to  be  as  stated  in  the  declaration  [z). 

Such  payment  into  court  does  not  preclude  the  defendant  from  objecting 
to  the  illegality  of  the  contract,  in  order  to  bar  the  plaintitf  from  recovering 
more  than  has  been  paid  into  court  [a).  Neither  is  the  defendant  precluded 
from  insisting  that  the  loss  complained  of  did  not  result  from  the  breach  of 
the  particular  contract  {h). 

Thus,  where  m.oney  is  paid  into  court  generally,  on  a  declaration  con- Effect  of 
taining  a  special  count  on  a  policy,  the  defendant  may  dispute  his  further  payn?. 
liability  with  respect  to  goods  which  were  not  loaded  according  to  the  terms  ^°"t5  '"^° 
of  the  policy  (c).      Such  payment  does  not  preclude  the  defendant  from 
^taking  an  objection  to  the  recovering  beyond  that  sum,  although  if  money     *S31 
had  not  been  paid  into  court,  the  objection  would  have  been  an  answer  to 
the  whole  demand  {d). 

Where   the   payment  into  court  is  applicable  indifferently  to  several 

it)  Muller  V.  Harishorne,  3  B.  &  P.  556.  The  declaration  contained  a  special  count  on  a  policy  of  insur- 
ance,  and  the  money  counts,  and  money  had  been  paid  into  court  generally. 

(?/)  3  T.  R.  657;  2  Salk.  597;  4  T.  R,  10;  7  T.  R.  372;  2  H.  B.  374.  Rucker  v.  Palsgrave,  1  Tuunt.  419; 
infra,  note  (/). 

(x)  Clarke  v.  Gray,  6  East,  564.  In  the  previous  case  of  Yates  v.  Willan  (2  East,  128),  it  was  held,  that 
in  such  an  action,  and  payment  of  money  into  court,  it  was  sufficient  for  the  plaintiff  to  produce  the  rule, 
and  prove  the  value  of  the  goods,  to  entitle  him  to  recover  to  the  full  amount;  and  that  the  defendant  could 
not  avail  himself  of  a  notice  that  he  would  not  be  responsible  for  more  than  51.  unless,  &c.  But  in  the 
latter  case  of  Clarke  v.  Gray,  the  Court  intimated  that  the  former  case  could  not  be  supported  to  the  full 
extent.     See  also  Cox  v.  Parry,  1  T.  R.  464. 

(y)  Rucker  v.  Palsgrave,  1  Taunt.  419;  1  Camp.  557.  Payment  of  money  into  Court  in  an  action  on  a 
promissory  note  payable  by  instalments,  is  an  admission  only  to  the  extent  paid,  and  does  not  exclude  the 
Statute  of  Limitations  as  to  a  further  sum  payable  on  the  same  note.     Reid  v.  Dickens,^  5  B.  &  Ad.  499. 

(z)  Stoveld  V.  Brewin,  2  B.  &  A.  116.  See  also  Everih  v.  Bell,^  7  Taunt.  450;  Lechmere  v.  Fletcher,  1 
C.  &  M.  623. 

(a)  Cox  V.  Parry,  1  T.  R.  464.  (b)  2  M.  &  S.  106. 

(c)  Mellish  V.  Allmitt,  2  M.  &  S.  106. 

(d)  Cox  V.  Parry,  1  T,  R.  464;  where  the  action  was  on  a  policy  which  was  void. 
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grounds  of  claim  alleged  by  the  plaintiff,  the  plaintiff  cannot  apply  the  ad- 
mission resnhing  from  the  payment  of  money  into  court  generally,  so  as  to 
make  it  evidence  of  any  one  particular  ground  of  claim. 

The  plaintiff,  on  a  declaration  on  a  pohcy  on  fish,  free  from  average,  un- 
less general,  or  the  ship  be  stranded,  averred  that  the  ship  was  stranded, 
bulged,  damaged  and  wrecked,  and  it  was  held  that  payment  of  money  into 
court  was  not  evidence  of  a  total  loss,  and  of  a  stranding;  for  the  loss,  con- 
sistently with  the  declaration,  might  have  arisen  from  other  means  than  by 
stranding  (e). 

If  money  be  paid  into  court  generally,  and  the  plaintiff  insists  upon  seve- 
ral claims,  some  of  which  are  illegal,  and  others  legal,  the  Court  will  ap- 
ply the  payment  to  the  legal  demand  (/).  And  where  money  cannot  be 
paid  into  court  upon  some  of  the  counts,  the  payment  will  be  applied  to 
those  upon  which  it  might  legally  be  made  {g)  (1). 

If  as  to  part  of  the  demand  the  plaintiff  be  entitled  to  recover,  but  not  as 
to  the  rest,  the  payment  will  be  attributed  to  the  former,  and  will  not  en- 
title the  plaintiff  to  recover  in  respect  of  the  latter  demand  (A).  Such  pay- 
ment does  not  take  a  case  out  of  the  Statute  of  Limitations  (/). 

The  rule  of  Trinity  Term,  1  W.  4,  as  to  annexing  the  particulars  of  the 
plaintiff's  demand  to  the  declaration,  does  not  make  the  payment  of  money 
into  court  to  operate  as  an  admission  of  such  particulars  (k). 

Where  the  defendant  has  taken  out  a  rule  for  the  payment  of  money  into 
court,  but  has  not  paid  the  taxed  costs  to  the  plaintiff,  and  the  plaintitf  pro- 
ceeds in  the  action  in  order  to  recover  the  costs,  it  is  sufficient  for  him  to 
produce  the  rule  of  court  and  the  master's  allocatur,  and  this  will  entitle 
him  to  a  verdict  for  nominal  damages  (/),  unless  the  defendant  prove  that 
he  has  paid  the  costs  under  the  rule,  pursuant  to  the  master's  allocatur. 
And  it  is  not  necessary  to  such  case  for  the  plaintiff  to  prove  a  previous  de- 
mand of  costs,  where  they  have  been  taxed,  but  the  defendant  has  omitted 
to  pay  them  {in). 

Unless  the  plaintiff  proves  his  claim  to  a  larger  sum  than  that  which  has 
been  paid  into  court,  he  is  liable  upon  the  production  of  the  rule  to  be 
nonsuited  (;i).  But  if  the  plaintiff,  after  taking  the  money  out  of  court, 
take  a  verdict  for  the  whole  simi,  without  deducting  the  sum  paid  into 
court,  the  Court  will  set  it  aside,  although  no  evidence  be  given  of  the 
*S32  rule  (o).  It  has  *been  doubled  whether  the  production  of  the  rule  by  the 
defendant  is  to  be  considered  as  evidence  given  by  him,  so  as  to  entitle  the 
plaintiff's  counsel  to  a  reply;  but  by  a  rule  of  the  Court  of  Common  Pleas, 
it  is  not  to  be  so  considered  (/;). 

(e)  Everih  v.  BeZ/,'  7  Taunt.  450;  1  Moore,  158. 

(/)  Ribbans  v.  Crickett,  1  B.  &.  P.  264.  Tlie  late  rules  require  illesfality  to  be  pleaded;  but  where  such  a 
defence  is  open,  it  seems  that  payment  into  court  will  be  no  waver  of  the  incapacity  to  sue.  See  Wills  v. 
Longridcre,  5  Ad  &  Ell.  38.3. 

iff)  Coiterell  v.  Apsey,'^  6  Taunt.  322;  1  Marsh.  581. 

(h)  Where  the  action  was  for  use  and  occupation  by  the  bankrupt,  and  afterwards  by  his  assignees  (the 
defendants)  at  their  special  instance  and  request,  and  the  defendants  paid  money  into  court,  which  on  the 
evidence  was  sufficient  to  cover  their  own  occupation,  they  had  a  verdict  as  to  the  rest.  Naish  v.  Tallock,  2 
H.  B  319. 

(j)  Lonff  V.  GreviUe,^  3  B.  &  C.  10.     ReiJ.  v.  Dickens*  5  B.  &  Ad.  499. 

(k)  Booth  V.  Howard,  5  Dowl.  438.     Meager  v.  Smithy  4  B.  &  Ad.  673. 

(/)  Hursburgh  v.  Orme,  K.  B.  Sitl.  in  H.  T.  49  Geo.  3, 1  Camp.  558,  in  note. 

(m)  SmiUi  v,  Smith,  2  N.  R.  473.     Smith  v.  Bntlersby,  7  Price,  674. 

(n)  By  the  terms  of  the  rule.     See  3  T.  R.  657;  4  Salk.  597;  4  T.  R.  10;  7  T.  R.  372;  2  H.  B.  374. 

(0)  2  Taunt.  267.  (p)  2  Taunt.  267. 

(1)  {The  payment  of  money  into  Court  on^several  general  counts,  one  of  which  only  is  applicable  to  the 
plaintiff's  demand,  admits  a  cause  of  action  on  that  count  only.     Stafford  v.  Clarke,  2  Bingh.  377.} 

'Eng.  Com.  Law  Reps.  ii.  171.    ^Id.  i.  400.    3/rf.  x.  5,    *Id.  xvii.  113.    ^Id.  xxiv.  138. 


PEDIGREE.  832 


The  act  of  taking  money  out  of  court,  and  accepting  it  with  costs  in  Of  taking 
satisfaction,  will  not  operate  as  conclusive  evidence  in  a  collateral  action,  "1,°"^^  °^^ 

.,.,.,,.'  J  'of  court. 

to  show  that  nothuig  more  was  due. 

In  an  action  on  the  statute,  for  selling  five  chaldrons  of  coals,  and  deli- By  the 
vering  them  short  by  sixteen  bushels,  the  plaintiff  proved,  that  in  an  action  *^^^^"'''^"*" 
by  the  present  defendant  for  the  price  of  the  five  chaldrons,  the  plaintiff, 
then  defendant,  paid  the  amount  into  court,  minus  the  value  of  the  sixteen 
bushels,  and  that  the  then  plaintiff  took  the  money  out,  and  had  his  costs; 
and  this  the  plaintiff*  contended  was  conclusive  to  show  the  deficiency. 
But  Lord  Ellenborough  held,  that  as  the  act  of  the  attorney  in  taking  the 
money  was  equivocal,  he  would  admit  evidence  for  the  purpose  of  explain- 
ing the  intention  (q). 

If  money  has  been  paid  into  court  in  a  case  where  it  could  not  regularly 
be  paid  in,  the  plaintiff  should  move  to  discharge  the  rule  (r). 

Money  which  has  been  paid  into  court  cannot  be  recovered  back,  though 
it  was  paid  wrongfully,  for  it  is  acktiowledged  on  the  record  to  be  due  (s). 

Where,  on  a  plea  of  payment,  the  defendant  proved  payment  to  the 
plaintiff's  attorney,  on  his  account,  held  that  the  attorney  was  a  competent 
witness  for  the  plaintiff  to  show  that  ihe  defendant  afterwards  called  upon 
him  and  got  back  the  money  [t). 

PEDIGREE. 

In  proving  ^.  to  be  the  heir-at-law  (u)  of  B.,  in  strict  and  formal  detail 
(v),  it  is  necessary  to  prove,  1st,  their  relationship  through  their  common 
ancestor  (.r);  and,  2dly,  negative  proof  is  requisite  that  no  other  descendant 
from  the  common  ancestor  impedes  the  descent  to  ^.  (y). 

(q)  Hildyard  v.  Blowers,  5  Esp.  C.  69,  cor.  Lord  Ellenborough;  the  defendant  had  a  verdict. 

(r)  Griffiths  v.  Williams,  1  T.R.  710. 

(s)  Malcolm  V.  Fullnrton,  2  T.  R.  645.  And  the  Court  will  not  order  money  paid  in  through  mistake  fo  be 
restored,  unless  it  appear  that  some  fraud  or  deceit  has  been  practised  upon  the  defendant.     2  B.  &  P.  392. 

(0  Bnwrrs  v.  Evans,  3  Cr.  M.  &  R.  214. 

(«)  Vide  supra,  tit.  Heir.  One  born  in  America  after  the  treaty  of  1783,  is  an  alien,  and  incapable  of 
inheriting  lands  in  England.     Doe  v.  Acklam,^  2  B.  &,  C.  779. 

(«)  As  to  presumptive  evidence,  vide  infra,  833. 

{x)  By  the  late  stat.  3  &  4  W.  4,  c.  106,  several  important  alterations  have  been  made  relating  to  the 
descent  of  real  property.  By  sec.  2,  the  descent  shall  always  be  traced  from  the  purchaser,  and  the  person 
last  entitled  to  the  land,  shall, for  the  purposes  of  tiie  Act,  be  considered  to  have  been  the  purchaser,  unless  it  shall 
be  proved  that  lie  inherited  tiie  same;  and  in  like  manner,  the  last  person  from  whom  tiie  land  shall  be  proved 
to  have  been  inherited  shall  be  considered  to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he 
inherited  the  same. — By  sec.  5,  no  brother  or  sister  shall  be  considered  to  inherit  immediately  from  his 
brotiier  or  sister;  but  every  descent  to  a  brother  or  sister  shall  be  traced  through  the  parent. — Sec.  6.  Every 
lineal  ancestor  shall  be  capable  of  being  heir  to  any  of  his  issue;  and  in  every  case  where  there  shall  be  no 
issue  of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir,  in  preference  to  any  person  who  would 
have  been  entitled  to  inherit,  eiiher  by  tracing  his  descent  through  such  lineal  ancestor,  or  in  consequence 
of  there  being  no  descendant  of  such  hneal  ancestor;  so  that  the  father  shall  be  preferred  to  a  brother  or 
sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue  other  than  a  nearer  lineal  ancestor  or  his  issue. 
Sec.  7.  The  male  line  is  to  be  preferred.  No  fernale  maternal  ancestor  shall  be  capable  of  inheriting,  until 
all  the  male  maternal  ancestors  and  their  descendants  shall  have  failed. — Sec.  8.  Where  there  shall  be  a 
failure  of  male  paternal  ancestors  of  the  party  from  whom  the  descent  is  to  be  traced  and  their  descendants, 
the  mother  of  his  more  remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or  heirs  of  such  per- 
son, in  preference  to  the  mother  of  a  less  remote  male  paternal  ancestor  or  her  descendants;  and  where 
there  shall  be  a  failure  of  male  maternal  ancestors  of  such  person  and  their  descendants,  the  mother  of  his 
more  remote  male  maternal  ancestor,  and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in 
preference  to  the  mother  of  a  less  remote  male  maternal  ancestor  and  her  descendants.  By  sec.  11,  the  Act 
shall  not  extend  to  any  descent  before  Jan.  1st,  1834. 

(?/)  The  person  who  claims  as  heir  at  law  to  the  person  last  seised,  must  prove  not  only  his  relationship, 
but  the  failure  of  issue  from  the  persons  who  intervene  in  the  course  of  descent,  by  negative  evidence 
{Richards  v.  Richards,  B.  R.  4  Geo.  2,  Ford's  MSS.).  Where  the  ])laintifF  claimed  as  heir  by  descent,  and 
proved  the  death  of  his  elder  brothers,  but  did  not  prove  that  they  died  without  issue,  it  was  held  to  be  insuf- 
ficient; but  reputation  of  the  negative,  where  such  brothers  had  been  absent  from  the  family,  would  have 
been  sufficient.     Doe  v.  Griffin,  15  East,  293;  infra,  604. 
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Proof  of  *lst.  Ill  order  to  prove  the  relationship  of  ^.  and  E.  supposing  C.  to  be 
relation-  the  commoii  ancestor,  and  D.  and  B.  to  be  his  son  and  grandson  in  the 
*^'^'  one  line,  and  B.  and  ^.  to  be  his  son  and  grandson  in  the  other,  the 

direct  course  would  be  to  prove  the  marriage  of  C.  and  his  wife,  and 
that  B.  and  B.  were  his  legitimate  children  (z);  and  also  the  marriages 
o(  B.  and  B.,  and  that  ^^.  and  E.  were  respectively  the  issue  of  those  mar- 
riages (a). 

2Jly.  Proof  is  requisite  of  the  deaths  of  E.  and  B.  (5),  and  also  that  B., 
C,  B.  and  E.  had  no  issue,  which,  according  to  the  well-known  rules  which 
regulate  descents,  would  take  in  preference  to  t^.,  or  if  they  had,  then  to 
show  the  failure  of  such  issue  by  negative  evidence,  or  to  prove  that  the 
issue,  if  any  exists,  which  would  otherwise  take  in  preference  to  ^.,  is  of 
lialf-blood,  &c.  (c). 

As  in  matters  of  pedigree  it  is  impossible  to  prove  the  relationships  of 
past  generations  by  living  witnesses,  resort  must  usually  be  had  to  fradi- 
tionary  declarations  made  by  those  now  dead  who  were  likely  to  know 
the  fact,  and  to  declare  the  truth,  or  to  evidence  o{  general  rejnit  at  ion. 

Proof  of  the  cohabitation  of  parties  wlio  publicly  acknowledged  each 
other  in  the  characters  of  husband  and  wife,  their  treating  and  educating 
children  as  their  legitimate  offspring,  according  to  their  rank  and  station  in 
life,  and  their  acknowledging  them  to  be  such  in  the  face  of  the  world;  or, 
^834  *on  the  other  hand,  the  representation  and  treatment  of  a  child  as  ille- 
gitimate; are  all  of  them  solemn  and  deliberate  admissions  relating  to  facts 
necessarily  within  the  knowledge  of  the  parties  making  them,  accompany- 
ing and  corresponding  with  their  acts  and  conduct.  Such  representations 
are  therefore  admissible  in  evidence,  on  the  broad  and  general  elementary 
principle  already  adverted  to  {d). 

They  are  not  to  be  considered  as  mere  wanton  assertions,  upon  which  no 
reliance  can  be  placed;  on  the  contrary,  in  the  absence  of  any  motive  for 
committing  a  fraud  upon  society,  it  is  in  the  highest  degree  improbable  that 
the  parties  should  have  been  guilty  of  practising  a  continued  system  of 
imposition  upon  the  rest  of  the  world,  involving  a  conspiracy  in  its  nature 
very  difficult  to  be  executed.  So  far,  upon  the  strictest  principles,  the  evi- 
dence is  receivable,  but  the  necessity  of  the  case  warrants  a  far  greater 
latitude. 


Presump- 
tive evi- 
dence. 


Proof  by 
declara- 
tions, &c. 


(«)  By  direct  proof,  or  by  copies  from  the  registers,  with  evidence  of  identity,  or  by  reputation  where 
direct  proof,  &c.  cannot  be  had. 

(«)  By  the  testimony  of  members  of  the  family,  or  of  those  conversant  with  it,  or  by  reputation.  See 
below,  833,  843. 

(6)  Supra,  364.  Proof  of  letters  of  administration  to  the  effects  of  A.  B.  is  not  sufficient  evidence  of  the 
death  of  J.  B.  Thompson  v.  Donaldson,  3  Esp.  C.  63;  and  per  Park,  J.,  Lane.  Sp.  Ass.  1830.  See  Moors 
V.  Bernales,  1  Rus.  307;  Polhill  v.  PolJiiU,  Hil.  1701,  cited  Bac.  Ab.  Evidence,  F.  In  order  to  establish  the 
determination  of  a  life  estate,  hearsay  evidence  of  the  death  of  the  cestui  que  vie  is  not,  as  in  the  case  of 
pedigree,  sufficient;  nor  is  the  register  of  a  dis;senting  chapel,  nor  are  inscriptions  on  the  tombstones  in  the 
adjacent  burial-ground,  receivable.  WMttucJc  v.  Waters,^  4  C.  &  P.  375.  Where  the  brothers  of  an  ances- 
tor to  whom  the  plaintiff  claimed  to  be  heir  died  a  century  ago,  held  that,  in  the  absence  of  any  evidence  to 
tiie  contrary,  it  might  be  presumed  that  they  died  without  issue.  Doe  d.  Oldham  v.  Woollev,^  8  B.  &  C.  22: 
and3C.  &,P.412.  ^ 

(c)  By  the  late  stat.  3  &,  4  W.  4,  c.  106,  s.  9,  any  person  related  to  the  person  from  whom  the  descent  is 
to  be  traced  by  the  half-blood  shall  be  capable  of  being  his  heir,  and  the  place  in  which  any  such  relation  by 
the  half-blood  shall  stand  in  the  order  of  inlieritance,  so  as  to  be  entitled  to  inherit,  shall  be  next  after  any 
relation  in  the  same  degree  of  the  whole  blood,  and  his  issue,  where  the  common  ancestor  shall  be  a  male, 
and  next  after  the  common  ancestor  where  such  common  ancestor  shall  be  a  female;  so  that  the  brother  of 
the  half  blood  on  the  part  of  the  father  shall  inherit  next  after  tiie  sisters  of  the  whole  blood  on  the  part  of 
the  father  and  their  issue,  and  the  brother  of  the  half-blood  on  the  part  of  the  mother  shall  inherit  next  after 
the  mother. 

(d)  Supra,  Vol.  I.  tit.  Reputation. 
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All  those  who  knew  the  actual  state  of  the  family  at  a  remote  period  may 
now  be  deceased,  and  very  possibly  no  meansof  proof  remain,  except  such 
as  are  derived  from  traditionary  declarations  of  members  of  the  family,  or 
persons  connected  with  it,  now  deceased,  or  from  general  reputation  (1). 
The  great  difficulty  of  proving  remote  facts  of  this  nature  renders  it  neces- 
sary that  the  Courts  should  relax  from  the  strictness  which  is  required  in 
the  proof  of  modern  facts,  in  the  ordinary  manner,  by  living  witnesses  (e). 

Hence  the  traditionary  declarations  of  deceased  members  of  the  family 
are  in  general  admissible  as  evidence,  after  the  deaths  of  those  persons,  as 
to  the  degrees  of  relationship  of  the  different  branches  of  the  family,  their 
intermarriages,  the  number  of  their  children,  and  the  times  of  their  respect- 
ive births  (/). 

Such  declarations, made  by  persons  who  must  have  kiiownihe  facts,  and 
who  laboured  under  no  temptation  to  deceive,  carry  with  them  such  a  pre-  v 

sumption  of  truth,  as,  coupled  with  the  great  difficulty  of  procuring  more 
certain  evidence,  sanctions  their  reception. 

To  warrant  the  admission  of  declarations  relating  to  pedigree,  it  is  essen- Connection 
tial,  1st,  that  the  parties  who  made  the  declaration  be  proved  to  be  dead  at^^^^^^  '*^- 
the  time  of  the  trial,  otherwise  it  's  not  the  best  evidence  {g);  2dly,  that  ^^j^j^"^g 
the  declarants  were  likely  to  know  the  facts.     The  tradition  must  therefore  family. 
be  derived  from  persons  so  connected  with  the  family,  that  it  is  natural 
and  likely,  from    their  domestic  habits  and    connections,  that    they  are 
speaking  the  truth,  and  that  they  could  not  be  mistaken.     Lord  Eldon 
observed  (A),  that  "  declarations  in  a  family,  descriptions  in  wills,  inscrip- 
tions upon  monuments  (/),  in  bibles  {k)  and  registry-books,  are  all  admitted 
upon  the  principle  that  they  are  the  natural  effusions  of  a  party  who  must 
know  the  truth,  and  who  speaks  upon  an  occasion  when  the  mind  stands 
in  an  even  position,  without  any  temptatioa  to  exceed  or  fall  short  of  the 
truth." 

*Proof  by  one  of  the  family  that  a  member  of  it  went  abroad  many  years     *835 
ago,  and  was  supposed  to  have  died  there,  and  that  the  witness  never  heard 
in  the  family  that  he  had  ever  been  married,  was  held  in  a  late  case  to  be 
gaod  evidence  of  the  death  of  that  person  (/). 

Declarations  by  the  deceased  husband  as  to  the  legitimacy  of  the  wife, 
are  admissible  after  his  death;  for  although  he  was  not  connected  by  blood, 

(e)  See  the  observations  of  Le  Blanc,  J.  in  Higham  v.  Ridgway,  10  East,  120. 

(/)  See  Higham  v.  Ridgway,  10  East,  120;  the  case  of  the  Berkeley  Peerage,  4  Camp.  404;  and  the  Lord 
Chancellor's  judgment  in  the  case  of  Vowles  v.  Young,  13  Ves.  143. 

(g)  Supra,  Part  I.  tit.  Reputation.  Fendrel  v.  Pendrel,  2  Str.  924;  B.  N.  P.  1 13;  1  M.  &  S,  689.  Doe  v. 
Ridgway,^  4  B.  <fe  A.  53;  supra,  368.  (h)  Whitelocke  v.  Baker,  13  Ves.  514. 

(i)  A  copy  of  a  mural  inscription  in  a  church,  made  at  the  time  when,  by  repairing  the  church,  it  was 
effaced,  in  pencil,  afterwards  traced  over  with  ink,  was  held  to  be  admissible  on  a  question  of  pedigree. 
Slaney  v.  Wade,  7  Sim.  595. 

(k)  Entries  in  a  religious  book  treated  by  deceased  owners  as  important  family  memorials,  were  held 
admissible,  althoua;h  it  did  not  appear  by  whom  they  were  made.     Hood  v.  Beauchamp,  8  Sim.  26. 

(I)  Doe  V.  Griffin,  15  East,  293.  Proof  by  an  elderly  person  that  a  particular  individual  went  abroad  to 
the  West  Indies  many  years  ago,  when  he  was  a  young  man,  and  that,  according  to  tlie  repute  of  the 
family,  he  had  afterwards  died  in  the  West  Indies,  and  that  the  witness  had  never  heard  in  the  family  of  his 
having  been  married,  is  prima  facie  evidence  that  that  person  died  without  issue  (Ibid,  and  see  Doe  d. 
George  V.  Jesson,  6  East,  80).  Proof  that  the  husband  went  abroad,  and  had  not  been  heard  of  seven  years, 
was  held  to  be  sufficient  evidence  to  entitle  the  widow  to  her  dower  (3  Bac.  Ab.  369,  6th  edit.).  So  evidence 
that  a  tenant  for  life  of  premises,  born  in  1759,  had  absented  himself  from  his  relations  ever  since  1804, 
given  by  a  person  who  resided  near  the  spot,  but  who  was  not  a  member  of  the  family,  was  held  to  be  good 
evidence  to  show  that  the  tenant  for  life  was  dead  in  the  year  1818,  although  no  member  of  the  family  was 
called  as  a  witness.     Doe  d.  Lloyd  v.  Deakin,^  4  B.  &  A.  433. 

(1)  [Hearsay  is  evidence  in  case  of  pedigree  only  where  the  fact  sought  to  be  established  is  ancient,  and  no 
better  evidence  can  be  obtained,     Briney  v.  Hann,  3  Marsh.  326.] 
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yet  it  is  probable  that  he  would  be  well  acquainted  with  the  fact,  and  possess 
better  means  of  information  than  a  remote  relation  would  {m). 

But  declarations  of  mere  strangers  are  inadmissible  evidence  as  to  pedi- 
gree (n);  it  has  lately  been  held,  that  even  the  declarations  of  those  who 
lived  in  intimacy  with  them,  and  who  consequently  possessed  the  means  of 
judging,  if  not  relations,  are  inadmissible  (o)  (A). 
Absence  of     3dly.  The  very  foundation  on  which  such  declarations  are  admisible 
suspicion,  fails  *where  it  is  probable  that  the  parties  who  made  the  declarations 
^•^°     laboured  under  any  temptation  to  misrepresent  the  facts  (p);  when  that  is 
the  case,  such  evidence  is  admissible.    Although  the  practice  on  the  subject 
has  not  been  uniform  (q),  it  seems  to  be  now  settled  by  the  cases  of  the 

(m)  Vowles  v.  Young,  13  Ves.  143.     Doe  d.  Northey  v.  Harvey,'-  1  Ry.  &  M.  297. 

(n)  3  T.  R.  723.  But  where  a  trustee  conveyed  property  to  a  party,  entitled  as  a  child  of  a  particular 
marriag^e,  by  deed  reciting  that  he  w:is  such  child,  held,  tliat  as  an  act  done  under  a  state  of  things  which, 
if  true,  the  trustee  would  have  been  compellable  to  do,  and  coming  out  of  proper  custody,  the  deed  was  ad- 
missible on  a  question  of  pedigree,  although  res  inter  nlios'acta,  and  was  not  the  description  of  evidence  to 
which  the  doctrine  of  Zis  mota  was  applicable;  held,  also,  that  where  a  testator  bequeaths  a  legacy  to  a  person 
designated  as  a  "  relation,"  it  is  to  be  presumed  that  he  was  a  legitimate  relation.  Slaney  v.  Wade,  7  Sim. 
595;  and  affirmed  1  Myl.  &  Cr.  338. 

(o)  See  the  observations  of  Buller,  J.  7  T.  R.  303:  where  he  says,  "I  admit  that  the  declarations  of  mem- 
bers of  a  family,  and  perhaps  of  others  living  in  intimacy  with  them,  are  received  in  evidence  as  to  pedi- 
grees." See  also  Lord  Kenyon's  observations,  lb.  And  see  B.  N.  P.  295;  where,  in  the  case  of  the  Duke 
of  Athol  V.  Lord  Ashburnha m,  Mr.  Worthington'' s  declarations  were  admitted  in  evidence.  In  Weeks  v. 
Sparke,  1  M.  &  S.  679,  Le  Blanc,  J.  says,  "  In  questions  of  pedigree,  the  evidence  of  what  persons  connected 
with  the  family  may  have  been  heard  to  say,  is  received  as  to  tlie  state  of  the  family."  And  see  Higham 
V.  Ridgway,  10  East,  120.  See  also  Lord  Kenyon's  observations  in  R.  v.  Eriswell,  3  T.  R.  723.  Doe  d. 
Lloyd  V.  Deakin,  4  B.  &  A.  443;  supra,  note  (Z).  But  in  the  case  of  Johnson  v.  Laioson,^  2  Bingh.  86,  it 
was  held  that  the  declaration  of  servants  and  intimate  friends  of  the  family  were  not  admissible  in  cases  of 
pedigree.  [Chapman  v.  Chapman,  2  Conn.  R.  347.  See  however,  Jackson  v.  Cooley,  8  Johns.  R.  99,  (2d 
edit.).  Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  R.  243.}  The  declarations  of  an  illegitimate  child  were 
held  not  within  the  rule  as  to  members  of  the  family  of  his  reputed  father,  and  have  been  rejected  in  a 
question  of  pedigree,  as  evidence  of  reputation.  Doe  v.  Barton,  2  M.  &l  R.  28.  A  declaration  by  a  party 
that  she  heard  her  first  husband  say,  that  after  his  death  the  estate  would  go  to  F.,  and  after  his  death  to  his 
heir,  under  whom  the  lessor  of  the  plaintiff  claimed,  is  evidence  to  show  the  relation  of  F.  to  the  family. 
Doe  v.  Randall,^  2  M.  &,  P.  20.  Where  A.  claims  property  as  the  heir  at  law  of  B.,  the  declarations  of  C. 
deceased,  who  is  proved  to  be  a  member  of  the  family  of  ^.,  are  evidence  to  prove  B.  to  be  a  member  of  the 
family  of  C.  and  A.,  though  there  be  no  evidence  to  show  that  C.  was  in  any  manner  recognized  by  B.  as 
his  relation.  Monckton  v.  The  Attorney-General,  2  R.  &  M.  156;  by  Brougham,  Lord  Chancellor;  and  the 
evidence  was  afterwards  admitted  by  Littledale,  J.  On  a  question  of  legitimacy,  the  declarations  of  deceased 
persons  supposed  to  have  been  married  (who  might  themselves  have  been  examined  when  living),  are  ad- 
missible to  prove  the  fact  of  marriage.  R.  v.  Inhabitants  of  Barnsley,  6  T.  R.  330.  The  declarations  of  a 
deceased  parent,  though  they  are  evidence  of  tiie  time  of  a  child's  birth,  are  not  evidence  of  the  place.  R. 
V.  Inhabitants  of  Erith,  8  East,  539. 

(p)  Supra,  Vol.  I.  tit.  Traditionary  Declarations.     Lord  Eldon's  observations,  s«/)j'ff,  834. 

(7)  In  the  case  of  Goodright  v.  Moss,  (Cowp.  591),  the  Court  held  that  an  answer  in  Ciiancery,  by  the 
mother  of  the  lessor  of  the  plaintiff,  to  a  bill  filed  by  the  committee  of  a  lunatic,  tiie  person  last  seised, 
against  the  lessor  of  the  plaintiff,  and  his  mother,  in  which  she  stated  the  lessor  of  the  plaintiff  to  be  illegi- 
timate, was  evidence  against  Ihe  plaintiff;  but  this  appears  to  have  been  so  decided  on  the  general  principles 
relating  to  the  admissibility  of  declarations  in  cases  of  pedigree;  and  tiie  particular  objection,  as  to  the  time 
of  making  the  declaration,  does  not  apjiear  to  have  been  urged.  It  is  also  to  be  observed,  that  it  was  un- 
jiecessary  to  decide  upon  this  point,  the  defendant  being  clearly  entitled  to  a  new  trial,  on  the  ground  that 
other  evidence,  viz.  of^  declarations  made  by  the  father,  h.id  also  been  rejected,  which  clearly  were  admissi- 
ble; such  evidence,  however,  appears  to  have  been  received  by  Lord  Camden,  in  the  case  of  Hnyward  v. 
Firmin,  Silt,  after  Trin.  T.  1766,  cited  by  Lawrence,  J.  in  the  case  of  the  Berkeley  Peerage;  and  see 
Nicholls  v.  Parker,  14  PJast,  331,  in  note.  On  the  other  hand,  Reynolds,  C.  B.,  in  a  case  cited  Vin.  Abr.  Ev. 
I.  b.  2],  as  tried  Dev.  Spring  Ass.  1731,  rejected  such  evidence  arising  subsequently'  to  the  controversy. 

(A)  (It  is  not  every  statement  or  tradition  of  a  family  that  can  be  admitted  as  evidence.  The  tradition 
must  be  from  persons  having  had  such  a  connection  witli  the  party  to  whom  it  relates,  that  it  is  natural  and 
likely  from  their  domestic  habits  and  connections  that  they  are  speaking  the  truth  and  could  not  be  mis- 
taken.  Stein  v.  Bowman,  13  Peters,  209.  Jackson  v.  Browner,  19  John.  R.  37.  Gregory  v.  Baugh,  4 
Rand.  611.  But  in  Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  R.  242,  it  was  held  that  it  is  not  a  valid  oh- 
jection  to  the  competency  of  a  witness  who  deposes  as  to  general  reputation  of  pedigree,  that  he  is  not  a 
member  of  the  family,  or  intimately  acquainted  with  it.  Such  evidence  is,  however,  entitled  to  more  or  less 
weight  in  proportion  to  the  means  of  information  possessed  by  the  witness.) 
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Banbury  Peerage  (r)  and  Berkeley  Peerage  (s),  that  a  declaration  as  to 

(r)  Supra,  196. 

(s)  In  the  case  of  the  Berkeley  Peerage,  before  a  committee  of  privileges  of  the  House  of  Lords  (4  Camp. 
401),  in  order  to  prove  the  legitimacy  of  the  claimant  of  the  peerage  (which  depended  upon  the  validity  of 
a  marriage  alleged  to  have  been  contracted  by  his  parents  in  the  year  1786),  the  claimant,  who  was  born 
subsequently  to  that  marriage,  but  previous  to  a  marriage  contracted  between  the  parties  in  1796,  had  in  the 
year  1799,  conjointly  with  two  brothers,  born  also  after  the  first,  but  previous  to  the  second  marriage,  filed 
a  bill  in  Chancery  to  perpetuate  the  evidence  of  their  legitimacy,  on  the  ground  that  they  were  entitled  in 
remainder  in  tail  to  certain  lands  then  held  by  the  father  for  life.  The  children  born  after  the  second  mar- 
riage were  defendants,  along  with  others  entitled  in  remainder  after  them. 

The  Earl  of  Berkeley  was  one  of  the  witnesses  examined  on  interrogatories  for  the  plaintiffs,  and  in  his 
deposition  swore  positively  to  the  plaintitf 's  legitimacy,  and  the  validity  of  the  first  marriage.  The  counsel 
for  the  claimant  proposed  to  read  this  deposition  before  the  committee,  as  a  declaration  in  a  matter  of 
pedigree. 

The  admissibility  of  this  evidence  being  objected  to,  the  following  questions  were  submitted  to  the  Judges 
by  the  House  of  Lords: — 

1st,  Upon  the  trial  of  an  ejectment  respecting  Black  Acre,  between  A.  and  B.,  in  which  it  was  necessary 
for  A.  to  prove  that  he  was  the  legitimate  son  of  J.  S.,  A.  after  proving  by  other  evidence  that  J.  S.  was  his 
reputed  father,  ofFered  to  give  in  evidence  a  deposition  made  by  J.  S.  in  a  cause  in  Chancery,  instituted  by 
A.  against  C.  D.,  in  order  to  perpetuate  testimony  to  the  alleged  fact  disputed  by  C.  D.,  that  he  was  the 
legitimate  son  of  J.  S.,  in  which  character  he  claimed  an  estate  in  White  Acre,  which  was  also  claimed  in 
remainder  by  C.  D.  B.,  the  defendant  in  the  ejectment,  did  not  claim  Black  Acre  under  either  A.  or  C. 
D.,  plaintiff  and  defendant  in  the  chancery  suit; 

According  to  law,  could  t!ie  deposition  of  J.  S.  be  received,  upon  the  trial  of  such  ejectment,  against  B., 
as  evidence  of  declarations  of  J.  S.  the  alleged  father,  in  matters  of  pedigree? 

2ndly.  Upon  the  trial  of  an  ejectment  respecting  Long  Acre,  between  E.  and  F.,  in  which  it  was  neces- 
sary for  E.  to  prove  that  he  was  the  legitimate  son  of  W.,  the  said  \V.  being  at  that  time  dead,  E.  after 
proving  by  other  evidence  that  W.  was  his  father,  ofFered  to  give  in  evidence  an  entry  in  a  Bible,  in  which 
Bible  W.  had  made  such  entry  in  his  own  handwriting,  that  E.  was  his  eldest  son  born  in  lawful  wedlock 
from  G.,  the  wife  of  W.,  on  the  1st  day  of  May,  1778,  and  signed  by  W.  himself: 

Could  such  entry  in  such  Bible,  be  received  to  prove  that  E.  is  the  legitimate  son  of  W,,  as  evidence  of 
the  declaration  of  W.,  in  matter  of  pedigree? 

3dly.  Upon  the  trial  of  an  ejectment  respecting  Little  Acre,  between  JV.  and  P.,  in  which  it  was  necessary 
for  N.  to  prove  that  he  was  the  legitimate  son  of  T.,  the  said  T.  being  at  that  time  dead,  N.  after  proving  by 
other  evidence  that  T.  was  his  reputed  father,  ofFered  to  give  in  evidence  an  entry  in  a  Bible,  in  which  Bible 
T.  had  made  such  entry  in  his  own  handwriting,  that  N.  was  his  son  born  in  lawful  wedlock  from  J.,  the 
wife  of  T.,  on  tiie  1st  day  of  May,  1778,  and  signed  by  T,  himself;  and  it  was  proved  in  evidence  on  the 
said  trial,  that  T.  had  declared  "  that  he  T.  had  made  such  entry  for  the  express  purpose  of  establishing  the 
legitimacy,  and  the  time  of  the  birth  of  his  eldest  son  iV.,  in  case  the  same  should  be  called  in  question  in 
any  case  or  in  any  cause  whatsoever,  by  any  person  after  the  death  of  him,  the  said  T.:" 

Could  such  entry  in  such  Bible  be  received,  to  prove  that  N.  is  the  legitimate  son  of  T.,  as  evidence  of 
the  declaration  of  T.,  in  matters  of  pedigree? 

There  being  adifFerence  of  opinion  upon  the  first  question,  the  Judges  delivered  their  opinions  seriatim. 
Bayley,  J.  held  that  tiie  deposition  was  inadmissible,  because  it  was  made  post  litem  motam,  after  a  con- 
troversy raised  upon  this  very  point;  because  J.  S.,  the  witness  who  made  it,  was  brought  forward  to  speak 
to  the  point,  by  a  person  who  had  a  direct  interest  in  establishing  it,  because  the  deposition  is  upon  inter- 
rogatories formally  put  to  J.  S.  by  an  interested  party;  and  because  B.,  against  whom  it  is  proposed  that 
the  deposition  should  be  read,  had  no  opportunity  of  putting  any  questions  on  his  own  behalf.  In  general, 
when  evidence  is  given  viva  voce  in  courts  of  justice,  the  witnesses  speak  to  what  they  know,  and  eacli  party 
has,  in  turn,  an  opportunity  of  putting  such  questions  as  he  may  think  fit,  for  the  purpose  of  drawing  forth 
the  whole  truth,  and  of  throwing  every  light  upon  the  subject  which  the  witness  is  capable  of  giving.  Who- 
ever has  attended  to  the  examination,  the  cross-examination,  and  the  re-examination  of  witnesses,  and  has 
observed  what  a  very  different  shape  their  story  appears  to  take  in  each  of  these  stages,  will  at  once  see  how 
extremely  dangerous  it  is  to  act  on  tlie  ex  parte  statement  of  any  witness,  and  still  more  of  a  witness  brought 
forward  under  the  influence  of  a  party  interested. 

Wood,  B. — The  admission  of  hearsay  evidence  of  the  declarations  of  deceased  persons  in  matters  of 
pedigree,  is  an  exception  to  the  general  law  of  evidence,  and  it  has  ever  been  received  with  a  degree  of  jealousy, 
because  the  opposite  party  has  had  no  opportunity  of  cross-examining  the  persons  by  whom  the  declarations 
are  supposed  to  be  made;  but  tiie  declarations  to  be  receivable  in  evidence,  as  I  have  always  understood,  and 
as  was  said  in  the  case  of  Wfiilelocke  v.  Baker,  must  have  been  the  natural  effusions  of  the  mind  of  the 
party  making  them,  and  must  have  been  on  an  occasion  when  his  mind  stood  in  an  even  position,  without 
any  temptation  to  exceed  or  fall  short  of  the  truth.  Upon  this  principle  it  has  been  the  general  rule,  as  far 
as  my  experience  and  knowledge  go,  to  reject  hearsay  evidence  of  the  declarations  of  deceased  persons,  not 
only  relative  to  matters  of  actual  suit,  but  in  dispute  and  controversy  prior  to  the  commencement  of  judicial 
proceedings. 

Graham,  B. — I  have  the  misfortune  to  differ  upon  this  question,  not  only  with  the  two  learned  persons 
who  have  preceded,  but,  I  am  afraid,  with  the  rest  of  my  brethren  who  are  to  follow  me;  but  the  opinion  I 
am  about  to  offer  is  the  conclusion  to  which  my  mind  has  come  with  perfect  satisfaction.  Under  the  circum- 
stances of  the  case,  I  think  there  is  no  legal  objection  to  receiving  this  deposition  in  evidence,  not  as  a  depo- 
sition— that  I  am  not  prepared  to  say — but  as  a  declaration  of  the  deponent.  One  ground  on  which  I  am 
induced  to  doubt  the  soundness  of  that  rule  which  has  been  laid  down  by  my  learned  brothers  is,  that  I  cannot 


8^-^  PEDIGREE; 


pedigree,  if  ^mside post  litem  motcon,  that  is  after  the  commencement,  not 
merely  of  the  Htigation,  but  of  the  controversy,  is  not  admissible  (A), 

find  it  stated  in  any  book  of  law  that  ever  fell  within  my  reading.  If  there  be  a  rule  that  the  declaration  of 
a  deceased  person  upon  a  subject  on  which  evidence  of  reputation  may  {generally  be  received,  is  inadmissible 
when  made  subsequent  to  suit  comitienced,  it  is  a  rule  with  which,  in  my  little  experience,  I  have  not  become 
acquainted,  and  which  is  confined  to  the  breasts  of  a  few  peculiarly  conversant  with  the  business  of  Nisi 
Prius.  I  must  likewise  observe  that  great  uncertainty  will  arise  in  the  application  of  the  rule.  We  are 
told  that  it  extends  to  all  declarations  after  a  suit  is  in  contemplation.  But  how  is  it  to  be  determined  whe- 
ther the  parties  did  or  did  not  contemplate  a  suit  at  any  given  moment  of  time?  Then,  if  it  should  be  clearly 
shown  that  the  party  making  the  declarations  could  not,  by  possibility,  know  that  a  suit  was  commenced  or 
contemplated,  surely  the  declarations  are  receivable;  but  if  you  exclude  thein  when  his  knowlcd;;e  of  the 
lis  rnola  is  made  to  appear,  what  a  field  of  inquiry  is  opened  as  often  as  evidence  of  reputation  is  tendered 
to  a  judge  and  jury?  It  seldom  happens  tiiat  an  investigation  of  a  pedigree  takes  place  till  an  action  is 
brought  or  resolved  upon,  and  it  will  often  be  a  great  hardship  to  reject  what  was  then  said  by  a  member  of 
the  family  who  dies  before  the  trial.  Suppose  a  man  is  privately  married  before  the  English  ambassador  at 
Paris,  where  no  register  is  kept,  and  has  a  son;  on  his  return  to  this  country  he  is  re-married,  to  satisfy  the 
scruples  of  his  wife,  and  afterwards  has  another  son.  In  the  progress  of  twenty  or  thirty  years,  when  all 
the  witnesses  to  the  marriage,  except  the  father  arc  dead,  an  estate  is  left  to  the  eldest  legitimate  son,  who 
enters  into  possession.  The  youngest  son  brings  an  ejectment  to  recover  this.  The  father  hears  of  such  a 
proceeding  with  surprise  and  dismaj',  makes  a  solemn  declaration  of  the  legitimacy  of  the  eldest  son,  and 
dies.  I  should  require  strong  authority,  and  clear  principle,  for  the  rule  which  should  exclude  his  dying 
declaration  at  the  trial  of  the  ejectment.  You  may  have  the  natural  and  voluntary  effusions  of  the  mind 
of  the  individual  after  a  suit  is  commenced,  although  what  he  then  says  may  be  subject  to  more  suspicion. 
Lawrence,  J. — I  concur  with  the  Judges  who  have  stated  their  opinions  against  the  admissibility  of  the 
evidence.  I'rotii  the  necessity  of  the  thing,  the  declarations  of  members  of  tlie  family,  in  matters  of  pedi- 
gree, are  gcner^dly  admitted;  but  the  administration  of  justice  would  be  perverted  if  such  declarations  could 
be  admitted  which  have  not  a  presumption  in  their  favour  that  they  are  consistent  with  truth.  Where  the 
relator  had  no  interest  to  serve,  and  there  is  no  ground  lor  supposing  that  his  mind  stood  otherwise  than  even 
upon  the  subject,  (which  may  be  fairly  inferred  before  any  dispute  upon  it  has  arisen,)  we  may  reasonably 
suppose  that  he  neither  stops  short  nor  goes  beyond  the  limit  of  truth  in  his  spontaneous  declarations  respect- 
ing his  relations  and  the  state  of  his  family.  The  receiving  of  these  declarations,  therefore,  though  made 
without  the  sanction  of  an  oath,  and  without  any  opportunity  of  cross-examination,  may  not  be  attended  with 
such  mischief  as  the  rejection  of  such  evidence,  which,  in  matters  of  pedigree,  would  often  be  the  rejection 
of  all  the  evidence  that  could  be  offered.  But  mischievous  indeed  would  be  the  consequence  of  receiving  an 
ex  parte  statement  of  a  deceased  witness,  although  upon  oath,  procured  by  the  party  who  would  take  advan- 
tage of  it,  and  delivered  under  that  bias  which  may  naturally  operate  on  the  mind  in  the  course  of  a  con- 
troversy upon  the  subject.  Notwithstanding  what  is  said  in  Goodright.  v.  Moss,  I  cannot  think  that  Lord 
Mansfield  would  have  held  that  declarations  in  matters  of  pedigree,  made  after  the  controversy  had  arisen, 
ought  to  be  submitted  to  the  jury.  They  stand  precisely  on  the  same  footing  as  declarations  on  questions  of 
rights  of  way,  rights  of  common,  and  other  matters  depending  upon  usage;  and  although  I  caimot  call  to 
mind  the  ruling  of  any  particular  Judge  upon  the  subject,  yet  I  know  that,  according  lo  my  experience  of 
the  practice  (an  experience  of  nearly  forty  years),  wherever  a  witness  has  admitted  that  what  he  was  going 
to  state  he  had  heard  after  the  beginning  of  a  controversy,  his  testimony  has  been  uniformly  rejected.  If  the 
danger  of  fabrication  and  falsehood  be  a  reason  for  rejecting  such  evidence  in  cases  of  prescription,  that 
will  equally  ap[)ly  in  cases  of  pedigree,  where  the  state  is  generally  of  much  greater  value.     In  looking  for 

authorities  upon  the  subject,  I   have  found  two  cases  of  ISisi  Prius,  Spadwell  v. ,  before  Lord  C.  Baron 

Reynolds,  at  the  Spring  Assizes  at  Exeter  in  1630,  and  Hay  ward  v.  Firmin,  before  Lord  Camden,  at  the 
Sittings  after  Trin.  Term,  1766.  In  the  first  of  these,  the  declarations  of  an  aunt,  as  to  which  of  three 
brothers  came  first  into  the  world,  made  after  the  dispute  had  arisen,  were  rejected;  but  such  as  she  had 
made  prior  to  the  dispute  were  received.  Therefore,  in  that  case,  the  learned  Judge  took  the  distinction  of 
before  and  after  litigation  commenced.  Hayward  v.  Firmin,  was  an  issue  to  try  the  legitimacy  of  a  child, 
and  the  declarations  of  the  mother  as  to  that  fact  were  received  in  evidence,  though  made  after  the  com- 
mencement of  the  suit.  But  it  appears  that  the  case  determined  by  Lord  C.  Baron  Reynolds  was  not  at 
that  time  brought  under  the  consideration  of  Ld.  Camden.  In  Goodright  v.  Moss,  the  point  whether  decla- 
rations could  be  received  which  were  made  while  the  dispute  was  existing,  was  not  adverted  to;  and  in  con- 
sidering the  authority  of  that  decision,  it  nmst  not  be  forgotten  tiiat  Mr.  Baron  Eyre,  who  tried  the  cause, 
was  of  opinion  that  the  answer  was  not  admissible  evidence.  The  aulhorities  being  thus  balanced,  I  think 
the  point  must  be  considered  as  without  any  decision;  and  we  must  resort  to  principle,  and  the  uniform  prac- 
tice which  has  obtained  in  matters  of  prescription.  Hardships  may  arise  in  rejecting  declarations  made 
between  the  commencement  of  the  suit,  and  the  time  of  the  trial;  but  such  hardships  are  not  confined  to  the 
case  of  pedigree.  In  other  cases,  if  witnesses  die  before  the  trial  of  the  cause,  the  party  who  relied  upon 
their  testimony  must  sustain  the  loss.     For  avoiding  uncertainty  in  judicial  proceedings,  general  rules  must 

(A)  (The  declarations  offered  in  evidence  were  made  subsequent  to  the  commencement  of  the  contro- 
versy, and  in  fact  after  the  suit  had  commenced.  It  would  be  extremely  dangerous  to  receive  such  evi- 
dence. This  would  enable  a  party  by  dangerous  contrivances  to  manufacture  evidence  to  sustain  his  cause. 
It  is  therefore  essential  that  the  declarations  oflfered  as  evidence  should  have  been  made  before  the  contro- 
versy originated,  and  at  a  time,  and  under  circumstances  where  the  person  making  them  could  have  had  no 
motive  to  misrepresent  the  facts.  Stein  v.  Bowman,  13  Peters,  209.  Contra,  Boudcreau  v.  Montgomery,  4 
Wash.  C.C.R.  136.) 
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*It  is  not  necessary,  in  order  to  the  exclnsion  of  the  evidence,  to  show 
that  the  lis  mota  was  known  to  the  person   who  made  the  declaration. 

be  laid  down  and  ndhered  tn,  without  rejjard  to  our  feelings  or  our  wishes  on  particular  occasions.  Besides, 
the  hardsliip  niny  generally  be  avoided  by  a  bill  to  perpetuate  the  testimony.  In  the  supposed  case  of  a  inar- 
riag-c  at  Paris  no  ditTiculty  need  have  arisen;  for  under  a  bill  to  perpetuate  the  testimony  the  father  migiit 
have  been  examined  on  behalf  of  the  eldest  son,  and  his  deposition  as  to  all  the  circumstances  of  the  first 
marriage  regularly  read,  against  the  younger  son,  on  the  trial  of  the  ejectment.  Although  the  exclusion  of 
declarations  made  in  the  course  of  the  controversy  may  prejudice  some  individuals,  it  is  better  to  submit 
to  this  inconvenience  than  expose  Courts  of  Justice  lo  the  frauds  which  would  be  practised  upon  them 
were  a  contrary  rule  to  prevail.  That  this  is  not  an  imaginary  apprehension  will  occur  from  what  hap- 
pened at  the  bar  of  your  Lordships'  house  in  the  Douglas  and  Anglesea  causes;  in  the  first  of  which, 
fabricated  letters  were  given  in  evidence  before  your  Lordships,  and  in  the  second,  filse  declarations. 
Notwithstanding  the  danger  of  incurring  the  penalties  of  the  crime  of  perjury,  there  is  scarcely  an  assize 
or  sittings  in  which  witnesses  are  not  produced  who  swear  in  direct  contradiction  the  one  to  the  other; 
and  it  may  be  feared  that  persons  who  have  so  little  regard  to  truth  may  be  induced  to  make  false  decla- 
rations, when  they  run  no  risk  of  punishment  in  this  world,  as  no  use  can  be  made  of  their  evidence  till 
their  death.  We  know  that  passion,  prejudice,  party,  or  even  good-will,  tempt  many  who  preserve  a  fair 
character  with  the  world,  to  deviate  from  the  truth  in  the  laxity  of  conversation.  Can  it  be  presumed  that  a 
rnan  stands  perfectly  indifferent  upon  an  existing  dispute  respecting  his  kindred?  His  declarations  post  litem 
motnm,  not  merely  upon  the  commencement  of  tlie  lawsuit,  but  after  the  dispute  has  arisen  (that  is  the  pri- 
mary me.ming  of  the  word  lis),  are  evidently  more  likely  to  mislead  the  jury,  than  to  direct  them  to  a  right 
conclusion,  and  therefore  ought  not  to  be  rec.ived  in  evidence, 
Heath,  J.  and  Macdonnld,  C.  B.  agreed  with  the  majority. 

Mansjield,  C.  J.,  after  observing  upon  the  latitude  allowed  by  the  practice  of  Scotland  in  the  reception  of 
hearsay  evidence,  observed,  "  But  in  England,  where  the  jury  are  the  sole  judges  of  the  fact,  hearsay  evi- 
dence  is  properly  excluded,  because  no  man  can  tell  what  effect  it  might  have  upon  their  minds.  To  the 
general  rule  with  us  there  are  two  exceptions;  first,  on  the  trial  of  rights  of  common,  and  other  rights  claimed 
by  prescription:  and  secondly,  on  questions  of  pedigree.  With  respect  to  all  these,  the  declarations  of  de- 
ceased persons  who  are  supposed  to  have  had  a  personal  knowledge  of  the  facts,  and  to  have  stood  quite  dis- 
interested,  are  received  in  evidence.  In  cases  of  general  rights  which  depend  upon  immemorial  usage,  living 
witnesses  can  only  speak  of  their  o'vn  knowledge  to  what  has  passed  in  their  own  time,  and  to  supply  the 
deficiency,  the  law  receives  the  declarations  of  persons  who  are  dead;  there,  however,  the  witness  is  only 
allowed  to  speak  to  what  he  has  heard  the  dead  man  say  respecting  the  reputation  of  the  right  of  way,  or  of 
common,  or  the  like;  a  declaration  with  regard  to  a  particular  fact  which  would  support  or  negative  the 
right,  is  inadmissible.  In  matters  of  pedigree,  it  being  impossible  to  prtjve  by  living  witnesses  the  relation- 
ships  of  piist  generations,  the  declarations  of  deceased  members  of  the  family  are  admitted;  but  here,  as  the 
reputation  must  proceed  on  particular  facts,  such  as  marriages,  births,  and  the  like,  from  the  necessity  of  the 
thing,  the  hearsay  of  the  family  as  to  these  particular  facts  is  not  excluded.  General  rights  arc  naturally 
talked  of  in  the  neighbourhood,  and  family  transactions  among  the  relations  of  the  parties;  therefore  what  is 
thus  dropped  in  conversation  upon  such  subjects,  may  be  presumed  to  be  true.  But  after  a  dispute  has  arisen, 
tl'.e  presumption  in  favour  of  declarations  fails;  and  to  admit  them  would  lead  to  the  most  dangerous  conse- 
quences.  Accordingly,  I  know  no  rule  better  established  in  practice  than  this,  that  such  declarations  shall 
be  excluded.  With  respect  to  questions  of  prescription,  I  have  known  many  instances  in  which  the  rule  has 
been  acted  upon;  I  never  heard  the  contrary  contended,  either  by  counsel  or  judge.  I  think  the  rule  is 
equally  applicable  to  questions  of  pedigree,  and  the  violation  of  it  here  would  be  still  more  alarming.  There 
is  no  difference  between  the  declarations  of  a  father  and  those  of  any  other  relative;  and  if  the  declarations  of 
a  father,  after  the  suit  has  begun,  be  received,  so  must  the  declarations  of  all  related  to  the  parties,  whatever 
their  station  in  society,  and  whatever  their  private  character.  I  do  not  feel  that  much  mischief  is  likely  to 
arise  t'rom  such  declarations  being  rejected, 

"  I  have  now  only  to  notice  the  observation,  that  to  exclude  declarations,  you  must  show  that  the  lis  mota 
was  known  to  the  person  who  made  them.  There  is  no  such  rule.  The  line  of  distinction  is  the  origin  of 
the  controversy,  and  not  the  commencement  of  the  suit;  after  the  controversy  has  originated  all  declarations 
are  to  be  excluded,  whether  it  was  or  was  not  known  to  the  witness.  If  an  inquiry  were  to  be  instituted  in 
each  instance,  whether  the  existence  of  the  controversy  was  or  was  not  known  at  the  time  of  the  declaration, 
much  time  would  be  wasted,  and  great  confusion  would  be  produced.  For  these  reasons  I  conceive  that  the 
deposition  now  offered  in  evidence  is  not  admissible. 

Lord  Eldon,C.,  after  referrine  to  the  case  of  the  Banbury  Peerage,  said,  "Upon  the  admissibility  of  such 
evidence,  Judges  have  held  different  opinions;  and  it  might  appear  remarkable  that  a  declaration  under 
no  sanction  was  receivable,  and  a  declaration  upon  oath  was  not.  I  therefore  thought  it  material  to  ascertain 
from  the  highest  authority  what  the  law  is  upon  the  subject.  Accordingly,  in  the  Banbury  Case,  as  the 
depositions  under  the  bill  to  perpetuate  testimony,  contained  many  statements  with  regard  to  pedigree,  a 
question  was  put  to  the  Judges,  whether,  if  they  could  not  be  received  as  depositions,  they  could  be  received 
as  declarations.  The  Judges  thought  that,  at  all  events,  the  depositions  could  not  be  received  as  declara- 
tions, unless  the  individuals  whoso  declarations  were  supposed  to  be  incorporated  in  the  depositions  were 
aliunde  proved  to  be  relations,  and  that  there  was  no  such  evidence.  I  therefore  thought  it  right  that  the 
question  should  be  aorain  put  to  the  Judges  in  the  present  case,  it  being  of  great  importance  to  the  claimant 
and  to  the  public.  Your  Lordships  have  heard  the  opinions  which  the  learned  Judges  have  delivered,  and  I 
have  no  difficulty  in  saying  that  I  a^ree  with  that  of  the  majority.  In  the  case  alluded  to,  decided  in  the 
Court  of  Chancery  by  myself  (on  which  I  ought  to  place  less  reliance  than  any  other  noble  Lord),  conscious  of 
my  liability  to  err,  and  prone  to  doubt  (an  infirmity  which  I  cannot  help),  I  delivered  the  sentiments  which 
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After  the  *controversy  has  originated,  all  declarations  are  to  be  excluded, 
without  regard  to  the  knowledge  of  the  witness;  for  if  an  inquiry  were  in 
*S40     each  case  *to  be  instituted,  whether  the  existence  of  the  controversy  was  or 
was  not  known  at  the  time  of  the  declaration,  much  time  would  be  wasted, 
and  great  confusion  would  be  produced  {t).     Such  declarations  however, 
though  they  tended  to  show  that  the  person  making  them  might,  if  they 
were  true,  derive  an  interest  by  proof  of  the  fact,  are  still  admissible,  pro- 
vided they  were  made  ante  litem  niotcmi  {u). 
*841         *There  is  a  material  difference  between  traditionary  declarations  in  mat- 
Decinra.     ters  of  pedigree,  and  those  which  relate  to  ancient  rights,  dependent  on 
wSf°'     "^^§^'  '"  ''^®  \^^^Q^'  case,  the  admissibility  is  confined  to  general  declarations 
Jmhtci!''^^  ^"^^  reputation  concerning  the  right,  such  as  a  right  of  common,  right  of 
passage,  or  the  like  (.r);  and  it  does  not  extend  to  declarations  concerning 
particular  facts,  from  which  the  right  may  be  inferred,  for  those  are  not  like- 
ly to  be  made  matter  of  public  notoriety  and  discussion,  as  general  rights 
are.     But  in  the  case  of  pedigree  it  is  otherwise,  and  particular  declara- 

I  believed  to  be  according  to  law.  I  have  i^eard  notiiing  since  which  iir.s  convinced  me  I  was  wrong-.  I 
have  attended  most  anxiously  to  the  distinctions  taken  by  Mr.  Baron  Gr;ihain;  but  on  revolving  the  subject 
in  my  mind,  lam  forced  to  concur  with  the  opinion  so  forcibly  expressed  by  Mr.  Justice  Lawrence,  that  if 
the  writing  was  not  evidence  as  a  deposition,  it  was  not  evidence  at  all.  The  suit  in  equity  is  commenced 
on  the  ground  that,  unless  the  testimony  be  so  perpetuated  that  it  may  be  used  as  a  deposition,  it  must  be 
entirely  lost.  Being  embodied  in  deposition,  are  you  to  say  that  this  same  testimony  is  to  be  received  as  de- 
claration,  and  read  in  evidence  from  the  deposition?  The  previous  existence  of  the  dispute  would  be  a  suffi- 
cient  ground  to  proceed  upon.  I  have  known  no  instance  in  which  declarations  post  litem  Jtiotam  have  been 
received.  When  it  was  proposed  to  read  this  deposition  as  a  declaration,  llie  Attorney -general  flatly  objected 
to  it;  he  spoke  quite  right,  as  a  western  circuiteer,  of  what  he  had  often  heard  laid  down  in  the  west,  and 
never  heard  doubted.  Lord  Thurlow  was  most  studious  to  contradict  the  case  of  Goodright  v.  Moss,  and  he 
had  learned  his  doctrine  in  the  same  school;  so  had  the  Chief  Justice  of  the  Common  Pleas,  and  I  believe  Mr. 
Justice  Heath,  the  result  of  whose  experience  your  Lordships  have  just  heard.  Therefore,  although  the  au- 
thorities are  at  variance,  principle  and  practice  unite  in  rejecting  the  evidence.  I  introduced  the  Bible  into 
the  second  and  third  questions,  as  the  book  in  which  such  entries  are  usually  made.  If  the  entry  be  the 
ordinary  act  of  a  man  in  the  ordinary  course  of  life,  without  interest  or  particular  motive,  this,  as  the  spon- 
taneous effusion  of  his  own  mind,  may  be  looked  at  without  suspicion,  and  received  without  objection.  Such 
is  the  contemporaneous  entry  in  a  family  Bible,  by  a  father,  of  the  birth  of  a  child." 

On  the  second  and  third  questions,  Mansjield,  C.  J,  delivered  the  unanimous  opinion  of  the  Judges.— Re- 
ferring  to  the  second,  he  said,  "  I  cannot  answer  this  question,  without  adding  something  to  the  answer  be- 
yond what  is  in  the  question,  because  it  supposes  that  an  entry  written  by  a  father  in  a  Bible  would  be  of 
more  weight  than  the  same  written  in  any  other  book.  Now  I  know  no  difference  between  a  father  writing 
anything  respecting  his  son  in  a  Bible,  and  his  writing  it  in  any  other  book,  or  on  an  v  other  piece  of  paper;  and 
therefore  the  answer  I  would  give  is,  that  such  a  writing  by  a  father  in  a  Bible,  or  in  any  other  book, 
or  upon  any  other  piece  of  paper,  would  be  a  declaration  of  that  father  in  the  understanding  of  the  law, 
and  like  other  declarations  of  the  father,  might  be  admitted  in  evidence.  Were  it  to  appear  in  your  Lord- 
ships' Journals  that  the  answer  was  given  in  the  very  words  of  the  question,  some  persons  might  suppose 
that  the  admissibility  of  the  entry  depended  upon  its  being  written  in  a  Bible,  and  therefore  I  submit  that  the 
answer  should  be,  '  that  such  a  writing  in  a  Bible,  or  any  other  book,  or  any  other  paper,  would  be  admissi- 
ble in  evidence,  as  a  declaration  of  the  father,  in  a  matter  of  pedigree.' 

"  The  third  question  is  the  same  in  effect,  with  the  addition  that  the  father  is  proved  to  have  declared  that 
he  had  made  such  entry  for  the  express  purpose  of  establishing  the  legitimacy  of  his  son,  and  the  time  of  his 
birth,  in  case  the  same  should  be  called  in  question  after  the  father's  death.  The  opinion  of  the  Judges  is 
that  the  entry  would  be  receivable  in  evidence,  notwithstanding  the  professed  view  with  which  it  was  made! 
Its  particularity  would  be  a  strong  circumstance  of  suspicion;  but  still  it  would  be  receivable,  whatever  the 
credit  might  be  to  which  it  would  be  entitled.  Of  course,  I  should  wish  the  same  addition  to  be  made  to  this 
as  to  the  former  answer,  '  a  Bible,  or  any  other  book,  or  any  other  piece  of  paper.'  " 

See  also  R.  v.  Cotton,  3  Camp.  444;  and  supra.  Vol.  I.  p.  319;  and  the  case  12  Vin.  Ab.  T.  b.  91.  See  below, 
note  (b).  ' 

(/)  Case  of  thei?erWeyPm-ff^e,  4Camp.  401;  and  Sir  James  Mansfield's  observations.  Ibid.  40;  and 
supra,  note  (s). 

(«)  Doe  d.  Tilman^.  Turver,^  1  Ry.&  M.  141;  where  declarations  were  received  which  tended  to  show 
that  the  parties  making  them  were  entitled  to  a  remainder  on  failure  of  the  issue  of  the  then  possessor  of  the 
estate.  So  in  a  case  of  title  to  a  peerage  in  the  House  of  Lords,  a  widow  was  admitted  to  prove  the  declara- 
tions ot  her  deceased  hushand,  in  support  of  her  title,  though  her  husband,  if  living,  would  have  had  the  riffht 
which  the  declarations  went  to  establish.  lb.,  per  Tenterden,  L.  C.  J.;  and  his  Lordship  added,  that  the  pre- 
cedent had  siime  been  acted  on.  r  >  r 

{x)  Supra,  Part  I.  tit.  ReputatioxN. 
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tions  as  to  marriages,  births,  deaths,  &c.  are  receivable,  because  from  the 
nature  of  the  case  those  are  facts  which  are  within  the  peculiar  knowledge 
of  the  members  of  the  family,  and  of  those  who  are  intimately  connected 
with  them  (y). 

The  extent  to  which  such  declarations  are  evidence  is  defined  by  (he  rea- 
sons which  warrant  its  admissibility;  the  principles  apply  generally  to 
declarations  concerning  the  state  of  the  family,  the  members  of  which  it 
consisted,  the  degrees  in  which  they  stand  related,  their  births,  marriages, 
and  deaths,  their  ages,  (1)  seniority,  and  their  legitimacy  (z).  Thus,  the 
declaration  or  entry  of  a  father  is  evidence  as  to  the  time  when  his  son  was 
born,  or  of  the  fact  that  he  was  born  previous  to  the  marriage  («). 

Where  the  question  was,  which  of  three  sons,  all  born  at  a  bu'lh,  was  the 
eldest,  (he  declaration  of  a  female  relation,  that  she  was  at  the  birth,  and 
that  she  tied  a  siring  round  the  arm  of  the  second  son  in  order  to  distin- 
guisli  him,  was  admitted  as  evidence  {h).  But  in  the  case  of  The  King 
V.  Erith  (c),  it  was  held  that  the  declaration  of  the  deceased  father,  as  to 
\he  place  of  [he  son's  birth,  was  not  admissible,  since  it  was  a  simple  fact 
involving  only  a  question  of  locality;  and  it  was  observed  by  the  Court, 
*that  the  case  did  not  fall  within  the  principle  of,  and  was  not  governed  by,  *842 
the  rules  applicable  to  cases  of  pedigree,  and  was  to  be  proved  as  other 
facts  are  generally  proved,  according  to  the  ordinary  course  of  the  common 
law  (2). 

A  declaration  by  a  party  that  she  heard  her  first  husband  say  that  after 
his  death  the  estate  would  go  to  .^.  and  afterwards  to  his  heir,  under  whom 
the  lessor  of  the  plaintiff  claimed,  was  held  to  be  evidence  to  show  the 
relationship  of  .,^.  to  the  husband's  family  (d). 

(y)  See  tlie  observations  of  Mansfield,  C.  J.  in  the  case  of  the  BerJceley  Peerage,  4  Camp.  41 7,  IS;  and  supra, 
note  (s).  In  Baker  v.  Whileloclce,  13  Ves.  514,  the  Lord  Chancellor  observed,  that  there  may  be  many  cir- 
cumstances forming-  a  part  of  the  tradition  which  you  would  reject,  taking-  the  body  of  the  tradition.  It  is 
not  necessary  that  the  fact  declared  should  be  cotemporary  with  the  declaration.  A  mere  declaration  that 
his  grandmother's  maiden  name  was  M.  N.,  is  admissible.  Per  Brougham,  C.  in  Monkton  v.  AUornty-o-eneral, 
2Russ.  &M.15S. 

(z)  Herbert  v.  Tuckal,  Sir  T.  Raym.  84.  Upon  a  trial  at  bar,  cited  in  Roe  d.  Brune  v.  Rawlins,  7  East, 
290.  See  also  Higham  v.  Ridivay,  10  East,  109.  See  Monkton  v.  Attorney-general,  2  Russ.  &  M.  147.  So 
it  seems  that  monumental  inscriptions,  and  declarations  made  by  deceased  relations,  are  evidence  to  prove 
the  ages  of  the  parties  referred  to.  See  Kidney  v.  Cockburn,  2  Russ.  &  M.  167.  Tindal,  C.  J.,  had  rejected 
such  evidence,  but  Brougham,  C,  expressed  a  strong  opinion  in  favour  of  its  admissibility,  and  afterwards 
stated  that  Littlcdale  and  Park,  Justices,  concurred  with  him.  In  the  course  of  the  argument,  the  case  of 
Rider  v.  Malbone  was  cited,  in  which  Littledale,  J.,  admitted  evidence  of  an  inscription  on  the  tombstone, 
stating  the  age  of  the  deceased,  the  age  being  material.  An  old  tracing  from  an  effaced  monument  is  also 
admissible.     Slaney  v.  Wade,  7  Sim.  595. 

(a)   Goodright  v.  Moss,  Cowp.  591.     Case  of  the  Berkeley  Peerage,  4  Camp.  401. 

{b)  A  man  had  eight  sons;  the  three  last  were  all  born  at  a  birth.  Question,  on  ejectment,  which  was 
the  eldest?  They  were  baptized  by  the  names  of  Stephanas,  Fortunatu.s,  and  Achaicus.  Declarations  of 
the  father  were  proved  that  Achaicus  was  the  youngest,  and  he  took  these  names  from  St.  Paul,  in  his 
epistles.  The  son  of  Fortunatus  v/as  lessor  of  the  plaintiff;  e  contra,  it  was  proved  from  the  declarations  of 
one  M.  F.,  who  was  a  relation,  and  at  the  birth,  and  upon  the  birth  of  the  second  child  took  a  string  and  tied 
it  round  the  arm,  to  know  one  from  the  other,  &c.  Objection  was  made  that  the  declaration  of  this  woman 
was  not  evidence,  seeing  it  was  since  the  death  of  the  fifth  son  (the  said  Stephanas  and  all  the  other  sons 
dying  before  him  without  issue),  when  there  was  a  discourse  about  this  matter;  but  what  this  woman  said 
soon  after  the  birth  was  allowed  in  evidence,  when  there  was  no  prospect  of  a  controversy.  Per  Reynolds, 
C.  B.,  at  Devon  Lent  Assizes,  cited  in  Yin.  Ab.  Ev.  T.  b.  91.  This,  it  seems,  is  the  case  cited  by  Lawrence, 
J.,  supra,  838. 

(c)  R.  V.  Erith,  8  East,  539.     [Shearer  v.  Clay,  1  Little's  R.  26fi,  ace] 

{d)  Doe  V.  Randall,^  2  M.  &  P.  20. 

(1)  [In  the  case  of  Lessee  of  Albertson  v.  Robeson,  1  Dallas,  9,  it  was  held  that  evidence  of  hearsay,  from 
the  father  and  mother,  is  not  admissible  in  a  question  of  age.] 

(2)  { Wilmington  v.  Burlington,  4  Pick.  174.     See  1  Pick.  247.} 
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Written  Written  entries  being  written  declarations,  stand  upon  the  same  footing 

entries.       witli  oral  oiies,  as  to  adniissihility. 

An  entry  by  a  father  in  a  Bible,  or  in  any  other  book, stating  that  t.^.  B. 

was  the  eldest  son  born  in  lawful  wedlock,  by  JSI.  N.  his  wife,  at  a  lime 

specified,  is  evidence  to  prove  the  legitimacy  of  Ji.  B.  (e)  (1). 

Written  Upon  the  same  principles,  a  pedigree  hung   up  in  a  family  mansion, 

entries  and  inscriptions  ou  rings  (/)  used  by  members  of  the  family,  inscriptions  upon 

jnscrip-      tombstones  is;),   and   other  matters  of  the  like  nature,  are  admissible  to 

prove  a  pedigree,  for  they  are  all  in  their  nature  equivalent  to  declarations 

made  by  the  family  upon  the  subject  (A).      A  bill  in  Cliancery,  by  a  father, 

in  which  he  states  his  pedigree,  is  also  admissible  for  the  same  purpose 

(0  (2). 

So  the  recital  in  a  family  conveyance  by  a  trustee  is  evidence  of  parent- 
age (i)- 

So  it  has  been  held  that  a  paper  found  with  other  papers  relating  to  the 
private  concerns  of  the  party  last  seised  of  an  estate,  in  a  drawer,  in  his 
house,  ptu-porting  to  be  the  will  of  Richard,  the  grandfather  of  the  person 
last  seised,  was  evidence  to  show  that  the  grandfather  acknowledged  a 
brother  of  the  name  of  Thomas  to  be  older  than  a  brother  of  the  name  of 
William  (A;),  although  the  will  was  found  in  a  cancelled  state,  and  although 

(e)  Case  of  the  Berkeley  Peerage,  4  Camp.  401.  Supra,  836.  Goodrighl  v.  Moss,  Cowp.  591;  4  Bl. 
Comin.  C.  7. 

(/)  A  ring  worn  publicly,  stating  the  date  of  the  death  of  the  relation  whose  name  is  engraved  upon  it, 
is  udniissible,  Per  Brougham,  L.  C.  in  Monckton  v.  Attorney-general,  2  Russ.  &,  M.  147. 

(g-)  Baxter  v.  Foster,  Yin.  Ab.  Ev.  T.  b.  87;  Sty.  208. 

(A)  Cowp.  591;  12  Vin.  Ab.  Ev.  T.  b.  87;  13  Ves.  jun.  148,  514;  B.  N.  P.  233;  10  East,  120. 

(i)  Taylor  v.  Cole,  7  T.  R.  3,  n.  i.  e.  where  there  is  no  controversy  as  to  the  pedigree.  But  in  general  a 
bill  in  equity,  and  depositions  taken  under  it,  are  not  evidence  of  the  statements  they  contain  as  declarations 
concerning  pedigree.  See  the  case  of  the  Banbury  Peerage,  Sel.  N.  P.  712;  and  Vol.  I.  tit.  Bill  in 
EauiTY. 

( j)  Slaney  v.  Wade,  7  Sim.  595.     See  Doe  v.  Pembroke,  11  East,  504. 

{k)  Doe  d.  Johnson  v.  Earl  of  Pembroke  S{  another,  11  East,  504. 

(1)  [An  entry  respecting  the  age  of  a  child,  in  a  book  called  the  family  bible,  in  the  hand-writing  of  the 
brother  of  the  cliild,  and  supported  by  his  oath,  that  by  tiie  direction  of  the  deceased  father,  he  copied  that 
and  other  entries,  respecting  the  ages  of  the  family,  from  another  book  in  which  the  original  entries  were 
made  in  his  father's  hand-writing — without  accounting  for  the  non-production  of  the  book  in  which  the 
original  entries  were  made — is  not  evidence.  Curtis  Sf  al.  v.  Patton  8f  al.,  6  Serg.  &.  Rawle,  135.  Aliter, 
if  the  original  be  proved  to  be  destroyed  or  lost.    Ibid.] 

(2)  [An  ex  parte  affidavit,  made  abroad,  may  be  admitted  to  prove  pedigree,  and  the  identity  of  a  person  so 
far  as  respects  marriage,  but  not  to  establish  an  independent  fact.  Fogler''s  Lessee  v.  Simpson,  cited  2  Dallas, 
117.  1  Yeates,  17.  Winder  v.  Little,  1  Yeate?,  152.  Lessee  of  Lilly  v.  Kintzmiller,  1  Yeates,  28.  But 
such  affidavit  made  in  another  State,  is  not  admissible.  Semb.  Douglas''s  Lessee  v.  Sanderson,  2  Dallas,  118. 
But  depositions  made  by  deceased  witnesses,  whether  in  or  out  of  tiie  State,  in  a  case  between  other  parties, 
may  be  admitted  to  prove  pedigree.  Boudereau  v.  Montgomery,  Circuit  Court,  Nov.  1821.  Wharton's  Digest, 
247.  The  acknowledgement  of  a  deed  from  persons  describing  themselves  as  heirs  taken  according  to  the 
directions  of  statute,  before  the  mayor  of  London,  is  a  circumstance  of  weight  in  evidence  of  pedigree. 
Jackson  v.  Cooley,  8  Johns.  128.     Recitals  in  a  conveyance  are  evidence  of  pedigree. 

In  tracing  a  pedigree,  in  a  suit  for  freedom,  what  a  witness  swore  to,  on  the  executing  of  a  writ  of  inquiry 
between  the  mother  of  the  plaintiff  and  another  person,  may  be  given  in  evidence  to  prove  the  said  mother  to 
have  been  descended  from  a  female  Indian  ancestor,  although  the  name  of  that  witness  be  not  recollected,  nor 
tlie  witness  himself  positively  known  to  be  dead;  it  being  proved  by  the  witness  stating  the  substance  of  his 
testimony,  that  he  was  a  very  old  man  when  he  gave  his  evidence — that  he  believed  iiim  to  be  dead,  and  had 
endeavoured  in  vain,  as  counsel  lor  the  plaintiff,  to  find  a  witness  to  prove  the  point  to  which  he  had  testified. 
Perrram  v.  Jsahel,  2  Hen.  &  Mun.  193.     See  Mi7na  Queen  Sf  Child  v.  Hepburn,  7  Cranch,290. 

Letters  purporting  to  have  been  written  in  a  foreign  country,  b}'  a  widow,  in  which  she  speaks  of  the  death 
of  lier  husband,  and  of  the  existence  of  children  by  him — and  testimony  of  a  third  person  that  he  had  seen  a 
letter  from  the  husband,  in  which  he  mentioned  his  marriage  and  his  children — and  reputation  in  the  vicinity 
that  the  husband  had  died  abroad  leaving  children — are  not  admissible  evidence  for  the  tenant  in  a  real  action, 
wherein  the  demand  int  (a  co-heir  of  such  supposed  deceased)  claims  title  by  descent — the  tenant  not  claiming 
under  him  or  his  heirs.  Crouch  v.  Eveleih,  15  Mass.  Rep.  305.  Whether  such  evidence  would  bo  admis- 
sible in  a  suit  against  the  defendant  by  persons  claiming  as  heirs  at  law  of  the  supposed  deceased. — Queers, 
ibid.] 
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there  was  no  evidence  that  it  had  ever  been  acted  upon,  or  that  it  had  ever 
been  proved. 

The  probate  of  a  will  is  not  admissible  to  prove  matters  of  pedigree;  the 
will  itself  ought  to  be  produced  (/). 

In  the  case  of  Zoiich  v.  JValers,  (ni),  an  old  book  from  Lord  Oxford's 
hbrary,  containing  the  pedigree  of  VVilliatn  Zouch,  of  Pi\ion,and  signed  b^/ 
him,  was  admiited  as  evidence  to  show  that  the  plaintiff  was  not  descended 
from  William  Zouch  of  Pilton. 

A  paper  in  the  hand-writing  of  a  person  deceased,  purporting  to  give  a 
genealogical  account  of  his  family,  is  admissible  evidence  to  prove  the 
truth  of  the  relationship  there  stated,  althougli  it  was  never  made  public 
by  the  writer,  although  it  be  erroneous  in  several  particulars,  and  profess  to 
*be  founded  chiefiy  on  hearsay  {n);  and  although  the  object  be  to  coiuiect  *S43 
the  family  of  the  narrator  with  that  of  a  party  deceased,  to  whose  property 
one  of  the  family  of  the  narrator  lays  claim  (o). 

Public  registers  of  authority  are  also  admissible  for  the  same  purpose, 
being  documents  made  under  the  authority  of  law  (ja).  But  the  entry  of 
the  time  of  a  child's  birth,  although  contained  in  a  public  register,  is  not 
evidence  as  to  the  time  of  the  birth  [q),  unless  it  can  be  proved  that  the 
entry  was  made  by  the  direction  of  the  father  or  mother;  and  then  it  seems 
to  be  receivable  as  a  declaration  made  by  one  of  ihem;foraclergyman  has 
no  authority  to  make  an  entry  as  to  tlie  time  of  the  birth,  and  possesses  no 
means  for  making  any  inquiry  as  to  tlie  fact  (r). 

It  seems  also  that  the  herald's  original  visitation  books  are  evidence  for 
the  same  purpose,  since  it  was  their  business  to  make  out  pedigrees  (.?).  So 
are  inquisitions />05/  mortem  {t). 

With  respect  to  general  reputation,  it  is  to  be  observed,  that  the  public  General 
has  an  interest  in  the  state  of  each  of  the  individual  families  of  which '"^P"^'^^'^"- 
society  is  composed;  the  whole  mass,  from  the  highest  to  the  lowest  ranks, 
is  bound  together  by  the  connecting  ties  of  marriage  and  consanguinity. 
Society  in  general,  therefore,  has  not  only  an  interest  in  knowing,  hut  pos- 
sesses the  means  of  knowing,  from  its  connection  with  each  individual 

(Z)  Doe  V.  Ormerod,  1  Mo.  «&  R.  466.  -  ' 

(w)  Guildford  Lent  Assiz.  5  Geo.  1;  12  Vin.  Ab.  T.  b.  87,  pi.  5. 

(n)  Monckton  v.  Attorney-general,  2  Russ.  &  M.  147. 

(0)  Ibid.  (p)  Supra,VolI.p.2i3. 

(q)  So  held  in  a  case  in  the  K.  B.  Mich.  T.  2  Geo.  4,  MS. 

(r)  Goodright  v.  Moss,  Cowp.  591;  3  B!.  Comm.  c.  7;  B.  N.  P.  233;  10  East,  120.  A  public  register  does 
not  prove  the  time  of  birth.     Cowp.  391. 

(s)  Sleyner  v.  Burgesses  of  Droilwich,  Skinn.  623.  But  see  the  animadversions  upon  these  documents  in 
Ihijt  case;  and  12  Vin.  Ab.  Ev.  T.  b.  87.  And  note,  that  a  charter  of  pedigree  is  not  evidence,  without 
showing  tlie  books  and  records  whence  it  is  deduced,  althougli  the  heralds  swear  th;it  the  pedigree  was  de- 
duced CLit  of  the  records  and  ancient  books  in  the  otficc.  Edrt  of  ThaneVs  Case,  2  Jones,  224;  and  Vin.  Ab. 
Ev.  T.  b.  87.  And  see  Zouch  v.  Waters,  lb.  In  order  to  impeach  the  pedigree  attempted  to  l)e  established 
by  the  lessor  of  the  phiintitf,  the  defendant  having  proved  that  Ann  Brack  was  of  the  family  of  the  lessor 
of  the  plaiiitift*  produced  books  from  the  Heralds'  Office,  containing  an  entry,  purporting  to  be  the  affidavit 
of  Ann  Brack,  staling  the  different  members  of  her  family.  An  officer  from  tlie  Heralds'  College  stated 
that  affidavits  sent  thither  with  a  view  to  the  making  out  a  pedigree  were  copied  in  the  herald's  books,  and  that 
the  originals  were  soniutimes  kept  and  sometimes  returned,  and  that  search  had  been  unsuccessfully  made 
for  the  original,  the  copy  of  which  was  contained  in  the  book.  Littlcdale,  J.,  held  that  the  copy  was  admis- 
sible evidence  for  the  defendant,  for  the  purpose  of  contradicting  the  pedigree  set  up  by  the  lessor  of  the 
plaintiff;  but  held  that  the  pedigree  in  the  Heralds'  Office,  compiled  from  it,  was  not  admissible.  Doe  d. 
Hung'ile  v.  Gascoigne,  Yovl^  Spring  Assizes,  1831. 

(0  Inquisitions  po.st  mortem,  whilst  they  were  in  use,  frequently  afforded  great  facilities  for  tracing 
descents  (sec  13  Ves.  jun.  143).  The.se,  under  the  feodal  system,  were  taken  before  the  justices  in  eyre, 
upon  the  death  of  a  person  of  fortune,  to  inquire  into  the  value  of  his  estate,  the  tenure  by  which  it  was 
holden,  and  who,  and  of  what  age,  his  heir  was,  and  thereby  to  ascertain  the  relief  and  value  of  the  primer 
seisin,  or  the  wardship  and  livery  accruing  to  the  heirs  thereon.  These,  at  last,  having  been  greatly  abused, 
were  abolished  in  the  reign  of  Hen.  8,  and  the  Court  of  Wards  and  Liveries  erected  in  their  stead.  See  2 
Bl.  Comm.  69;  32  Hen.  8,  c.  46;  4  Inst.  198. 
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family,  the  state  of  that  family,  the  members  of  which  it  consists,  and 
their  varions  degrees  of  kindred.  Tlie  laws  which  exclude  the  marriages  of 
parties  within  certain  limits  of  consangninity,  and  those  also  which  regulate 
,  the  descent  of  real  and  the  distribution  of  personal  property,  according  to 
known  and  settled  rules,  make  it  a  matter  of  interest,  as  well  as  duty  and 
necessity,  that  the  various  degrees  of  relationship,  not  only  in  each  individual 
family,  but  also  in  those  with  whicii  it  is  connected,  should  be  ascertained 
and  known.  The  public  forms  of  solemnizing  marriages,  births,  and  burials, 
*844  *tend  also  to  the  same  end.  Lastly,  it  may  be  remarked,  that  no  fraud  can 
usually  be  practised  in  affairs  of  this  nature,  which  will  not  probably  inter- 
fere with  the  rights  of  individuals  connected  with  the  family;  and  that  the 
ditiiculty  of  practising  such  impositions  successfully,  and  the  vigilance  with 
which  they  are  likely  to  be  watched,  not  alone  by  those  whose  interests  are 
likely  to  be  prejudiced  by  them  (?/),  but  by  those  who  are  actuated  merely 
by  a  spirit  of  curiosity,  so  apt  to  be  excited  in  such  afiairs,  powerfully  con- 
spire to  support  the  authority  of  this  species  of  evidence. 

Hence  it  is  that  not  only  particular  and  specific  declarations  as  to  the  state 
of  a  family,  made  by  those  connected  with  it,  are  admissible  with  a  view  to 
pedigree,  but  so  also  is  general  reputation^  as  that  A.  was  the  father,  or  B 
the  husband  of  C.  Such  reputation  or  general  opinion  may  be  presumed 
to  be  the  general  result  in  the  opinion  of  the  public,  founded  upon  actual 
knowledge  and  observation  of  the  acts,  conduct,  and  declarations  of  the 
family,  tending  to  that  conclusion  (.r). 

It  seems,  however,  that  evidence  of  reputation  must  be  of  a  general 
nature,  such  as  that  A.  was  generally  reputed  to  be  the  son  of  B.,  or  the 
father  of  C,  although  a  much  greater  latitude  is  allowed  to  traditionary 
declarations;  for  although  it  is  probable  that  the  general  facts  of  relation- 
ship would  be  matter  of  public  notoriety  and  discussion,  it  is  not  to  be  pre- 
sumed that  the  same  would  happen  with  respect  to  particular  declarations 
or  circumstances  of  a  domestic  nature;  but  that,  on  the  contrary,  the  know- 
ledge of  the  latter  would  be  confined  to  a  {q\k  who  were  either  members  of 
the  family,  or  closely  connected  with  it  {y). 

It  has  been  doubted  whether  general  evidence  of  heirship  be  sufficient  to 
warrant  the  finding  one  person  to  be  heir  to  another;  or  whether  it  be  not 
necessary  that  the  claimant  should  prove  that  he  and  the  deceased  were 
descended  from  some  common  ancestor,  or  at  the  least  from  two  brothers  or 
sisters  (z)  (I). 

Upon  an  ejectment.  Thorn,  the  lessor  of  the  plaintiff,  gave  slight  evidence 
of  a  reputed  relationship  between  himself  and  the  person  last  seised,  and  of 
acknowledgements  that  the  Thorns  were  his  heirs  at  law,  but  made  no  de- 

((/)  Even  the  most  abject  poverty  does  not  exempt  the  parties  from  rigorous  observation;  tlie  omission  of  (he 
marriage  ceremony,  or  the  unlawful  repetition  of  it,  seldom  escapes  the  scrutinizing  eye  of  the  parish  officer, 
who,  with  a  view  to  parocliial  interests,  prosecutes  fjr  bastardy,  bigamy,  &,c.,  according  to  the  exigency  of 
the  case. 

(x)  Le  Blanc,  J.  observed  (10  East,  120)  that  reputation  was  no  other  than  the  hearing  of  those  who 
might  be  supposed  to  liave  been  acquainted  with  the  fact  handed  down  from  one  to  another. 

\y)  Vide  sufra.  Vol.  I.  tit.  Reputation.  (c)  2  131.  1099. 

(1)  [In  Chapman  v.  Chapman,  2  Conn.  R.  347,  it  was  held  that  in  order  to  make  hearsay  admissible  evi- 
dence  of  relationship  on  a  qufstion  of  title  to  land,  it  must  come  from  persons  having  a  connection  with  the 
p;jrty  to  wiiom  it  relates;  and  that  it  is  essential  that  such  persons  be  named,  and  that  the  declarations 
fibould  specify  such  relationship  as  makes  the  party,  lo  whom  (hey  refer,  heir  to  the  land  in  question.  {But 
see  Banert  el,  uz.  v.  Day,  3  Wash.  C.  C.  R.  243. j  Sec  Butler  v.  Haskell,  4  Desauss.  051.  In  Jacksun  v. 
Cooley,  8  Jolms.  128,  the  lessor  of  the  plaintiff,  in  an  action  of  ejectment,  resided  in  England,  and  claimed 
as  the  heir  of  the  person  who  died  seised  of  the  land  in  question.  A  witness  here  deposed  that  he  knew 
the  ancestor,  and  had  charge  of  the  land  as  liis  agent,  and  corresponded  with  him;  and  after  hiy  death,  cor- 
responded with  the  lessor,  who  sent  him  a  power  to  act  for  him  as  heir  and  devisee — and  that  his  informa- 
lion  was  also  derived  from  persons  acquainted  with  the  family  of  the  lessor.  It  was  held  that  this  was  suf^ 
ficient  evidence,  ^rjma/acif,  of  pedigree  or  heirship  to  go  to  the  jury.] 
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duction  of  pedigree,  nor  was  able  to  state  how  the  relation  arose,  or  who 
was  the  common  ancestor,  or  whether  any  ancestor  of  Thorn  was  a  brother 
or  sister  to  any  ancestor  of  the  deceased.  The  jury  found  for  the  plaintiff. 
Upon  a  motion  for  a  new  trial  it  appears  that  the  Court  did  not  agree  upon 
the  general  question;  but  the  Judges  agreed  in  opinion  that  the  evidence 
was  too  loose  and  insufficient  to  prove  even  general  kindred  («).  Upon 
^showing  cause  against  the  rule  for  a  new  trial,  the  plaintiff's  counsel  cited  *S45 
the  case  o^  Newton  and  the  Corjjoration  of  Leicester  and  The  Attorney- 
general,  as  having  been  tried  at  Leicester  about  eight  years  before,  where 
the  lessor  of  the  plaintiff  obtained  a  verdict,  although  there  was  no  deduc- 
tion of  pedigree,  because  it  was  proved  that  the  deceased  used  to  call  him 
cousin. 

The  onus  of  proving  the  death  of  a  person  once  known  to  be  living  is  Proof  of     ■ 
incumbent  on  the  party  who  asserts  the  death;  for  it  is   to  be  presumed  ^®''^'^" 
that  he  still  lives,  till  the  contrary  be  proved  (Z»).     But  it  seems  that  the 
presumption  of  the  continuance  of  life  ceases  at  the  end  of  seven  years  from 
the  time  when  (he  party  was  last  known  to  be  living  (c)  (A),  in  analogy  to 
the  Statute  of  Bigamy  {d),  and  the  statute  concerning  leases  for  lives  (e). 

Proof  by  an  elderly  person  that  a  member  of  lier  family  went  to  the  West 
Indies  many  years  ago,  when  he  was  a  young  man,  and  that  according  to 
the  repute  of  the  family  he  died  there,  and  that  she  never  heard  of  his 
being  married,  is  prima  facie  evidence  that  the  party  died  without  lawful 
issue  (/)  (B). 

It  is  now  perfectly  settled  that  the  parents  are  competent  to  prove  orCompe- 
disprove  their  marriage  (^),  or  to  establish  the  legitimacy  or  illegitimacy  of  ^^"'^y* 
a  child,  by  proof  that  it  was  born  after  or  before  marriage.  A  mother  has 
been  allowed  to  prove  a  clandestine  marriage,  in  the  Fleet,  to  the  father  of 
the  child,  previous  to  its  birth  (A);  and  the  Dowager  Countess  of  Anglesea 
was  admitted  in  the  House  of  Lords  to  prove  her  marriage  with  the  Earl 
of  Anglesea  previous  to  the  birtli  of  their  son,  Lord  Valenlia,  where  the 
question  was  as  to  the  legitimacy  of  the  latter  (/).  So  the  evidence  of 
parents  is  admissible  to  bastardize  their  own  issue  {k),  by  proof  that  they 
have  never  been  married.  But  such  evidence  is  open  to  great  observa- 
tion (/). 

(a)  Roe  d.  Thorn  v.  Lord,  2  Bl.  1099.  Note,  the  argument  urged  in  favour  of  a  strict  deduction  was, 
that  if  it  were  unnecessary,  the  estate  might  be  carried,  contrary  to  the  rules  of  descent,  to  tlie  half-blood,  \.o 
the  maternal  instead  of  the  paternal  line.  Sec.  It  would  surely  be  going  a  great  length  to  admit  a  mere 
presumption  in  favour  of  so  harsh  a  rule  as  that  which  excludes  relations  of  the  half-blood;  to  rebut  a  rea- 
sonable presumption,  when  once  established  by  any  means,  that  the  claimant  is  the  real  heir;  and  the  danger 
of  preferring  the  maternal  to  the  paternal  line  cannot  arise  where  there  is  but  one  claimant,  who,  whether 
he  claimed  through  the  paternal  or  maternal  lino,  would  still  be  entitled  in  preference  to  a  mere  stranger. 
The  Judges  who  held  that  strict  deduction  was  necessary,  founded  their  opinion  on  the  doctrine  relating  to 
real  actions,  conceiving  that  the  same  deduction  of  descent  which  ought  to  be  pleaded  in  real  actions  ought 
to  be  given  in  evidence  in  ejectment,  in  order  to  make  out  a  title  by  descent.     Qucere. 

(6)  Per  Lord  Ellenborough,  in  Doe  v.  Jesson,  6  East,  80.  Rowe  v.  Hasland,  1  W.  Bl.  404.  And  see  Doe 
V.  Dcakin,^  4  B.  &  A.  433;  B.  N.  P.  233, 294-5.     Cowp.  591. 

(c)  See  tit.  Presumption.  {d)  1  Jac.  1,  c.  11,  s.  2. 

(e)  19  Car.  2,  c.  6.  ( f)  Doe  d.  Banning  v.  Griffin,  15  East,  293. 

ig)  Cowp.  593.  (/()  Per  Lord  Mansfield,  Cowp.  593. 

(t)  Ap.  22d,  1771;  and  per  Lord  Mansfield,  Cowp.  594. 

(k)  R.  V.  Bramley,  6  T.  R.  330.     St.  Peter's  v.  Swinford,  B.  N.  P.  1 12. 

(/)  Per  Lord  Kenyon,  6  T.  R.  330. 

(A)  (See  Post.  tit.  Presumption.) 

(B)  Pancoast  v.  Addison,  1  Har.  &  J.  356.  See  Jackson  v.  Boneham,  15  Johns.  226.  Ewing  v.  Savary, 
3  Bibb.  236.  Hearsay  evidence  of  finding  the  body  and  burial  of  one  supposed  to  be  dead,  is  inadmissible; 
though  otiierwise  as  to  the  fact  of  his  death.  But  that  one  was  missing  at  a  particular  time,  with  a  report 
and  general  belief  of  his  death,  is,  it  seems,  prima  facie  evidence  of  his  death.     Jackson  v.  Ely,  5  Cow.  314.) 
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The  wife  is  competent  to  prove  actsof  iiicontinency  with  others,  because, 
as  it  is  said,  this  is  a  matter  pecuharly  confined  to  her  own  knowledge; 
but  it  is  fully  settled  that  neither  the  wife  nor  the  husband  can  prove  the 
fact  of  non-access  (m);  a  rule  founded  upon  grounds  of  policy  and  of 
decency  (n). 
Declara-  Where  the  parties,  if  living,  would  have  been  competent  witnesses  to 
tions.  negative  the  marriage,  their  declarations  to  that  effect  are  evidence  after 
their  decease  (o). 

The  declaration  of  the  father  is,  after  his  death,  admissible  to  prove  that 
the  son  was  born  before  the  marriage  (/;). 
*S46  *But  as  the  evidence  of  parents  would  not  be  received  in  their  lifetime 
to  prove  the  bastardy  of  children  born  during  marriage,  by  evidence  of 
non-access,  so  neither  are  their  declarations  to  that  effect  admissible  after 
their  death  (g). 

PENAL  ACTION. 

Particulars      In  an  action  of  debt  to  recover  a  penalty  under  a  statute,  issue  being 
of  proof,    joined  on  the  usual  plea  of  7iil  debet,  it  is  necessary  to  prove  (r), 
1st.  The  affirmative  of  all  the  essential  averments  (,s). 
2dly.  In  qui  tarn  actions,  that  the  offence  was  committed  within  the 
county,  &c. 

3dly.  That  the  action  was  commenced  within  time,  &c. 
Proof  of  It  has  been  seen,  that  where  a  person  is  charged  with  a  criminal  omis- 
avennent.  sion,the  proofof  the  negative  lies  upon  the  party  who  makes  the  charge  (/); 
where,  however,  the  action  is  founded  on  the  doing  an  act  without  a  legal 
qualification,  the  existence  of  which,  if  it  exist  at  all,  is  peculiar  within  the 
knowledge  of  the  defendant,  it  seems  to  be  incumbent  on  him,  notwith- 
standing the  rule,  to  prove  his  qualification  {\i). 
Variance.  Where  a  contract  is  averred,  a  material  variance  will  be  as  fatal  as  in  an 
action  o{  assumpsit.  Where  the  plaintiff  declared  for  a  penalty  lor  fraud 
in  the  measuring  of  coals  purchased  from  the  defendant  by  t.^.  and  B.,  and 
it  appeared  in  evidence  that  the  purchase  was  made  by  J1.,B.  and  C,  the 
variance  was  held  to  be  fatal  (a,-),  although  a  separate  delivery  was  made  to 
.^.  and  B.  of  their  shares.  The  same  was  held  where  the  plaintiff  declared 
for  a  penalty  for  an  illegal  insurance  of  a  particular  lottery  ticket  for  the 
sum  of  42/.,  and  it  turned  out  that  this  sum  had  been  given  for  that  and 
other  tickets  {y). 

And  the  same  proof  must  be  given  of  a  contract  where  the  evidence  of 
a  contract  is  essential,  as  in  an  action  on  the  contract.     Thus,  in  an  action 

(wj)  R.  V.  Rending,  B.  N.  P.  112.     R.  v.  Kea,  11  East,  131.     Rex  v.  Rook,  1  VVils.  340. 

(n)  Per  Lord  iMansfieid,  Cowp.  594;  and  per  Lord  Eilenborongh,  11  East,  133. 

(o)  R.  V.  Bramlcy.  6  T.  R.  330;  B.  N.  P.  1 12.     May  v.  Moy,  Il>id. 

(p)  Goodright  v.  Moss,  Cowp.  591.  May  v.  May,  B.  N.  P.  1 12;  wiiere,  upon  an  issue  out  ofChancery,  the 
preaml)lc  of  an  act  of  parliament,  reciting-  that  the  plaintiff's;  fatlier  was  not  married,  and  to  the  truth  of 
whicti  he  was  proved  to  iiave  been  sworn,  was  given  in  evidence,  yii,  upon  proof  of  a  constant  cohabitation, 
and  iiis  owning  ihe  mother  upon  all  other  occasions  to  be  his  wife,  the  plaintiff"  obtained  a  verdict. 

{q)  Cowp.  591. 

(r)  In  an  action  for  the  penalty  incurred  by  acting  as  a  magistrate  without  being  qualified,  the  defendant 
is  not  entitled  to  notice  of  action.      Wright  v.  Horton,'  Holt's  C.  458;  cor.  Wood,  B.  York,  1816. 

(s)  See  Vol.  1.418.  (<)  &Vp/fl,Voi.I.418,421. 

((/)  Supra,  tit.  Game. 

ix)  Parish,  q.  t.,  v.  Burwoorl,  5  Esp.  C.  33.  Eorrett  v.  Tinchill,  5  Esp.  C.  1 09.  Sec  72.  v.  Goddard,  Leach, 
617.     Partridge  v.  Coates,^  R.  &c  M.  15.3.     Fox  v.  Keeling Ji  2  A.  &,  E.  670. 

(y)  Philips,  q.  t.,  v.  Mendez  da  Costa,  1  Esp.  C.  39.  Secus,  if  the  declaration  does  not  aver  a  particular 
premium,  but  a  particular  premium  is  proved  to  have  been  given.     Ibid. 
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against  a  master  of  a  vessel  for  hiring  a  deserter  from  another  ship,  if  the 
prior  hiring  was  by  contract  in  writing,  it  mnst  be  produced  and  proved, 
aiid  cannot  be  proved  by  the  parol  eviilence  of  the  deserter  (z). 

A  declaration  alleged  that  the  defendant  advertised  a  proposal  for  a 
promise  to  give,  &c.  to  any  one  who  would  procure  Ji.  B.  a  place  under 
Government:  the  advertisement  was,  in  fact,  for  a  proposal  to  receive  a 
promise.  It  was  held  that  the  words  "for  a  promise"  were  surplusage: 
the  words  "under  Government"  were  sufficient,  though  the  language  of 
the  statute  is  "office  in  the  gift  of  the  Crown"  («). 

*In  debt  for  using  a  trade  {h)  without  having  served  an  apprenticeship,     *S47 
it  was  held  that  it  need  not  be   proved  that  the  defendant  used  it  for  the  Amouiitof 
whole  of  the  time  laid  in  the  declaration,  provids^d  that  it  was  alleged  that  P*"'"""''^^' 
he  forfeited  405.  for  every  month,  (c),  and  proved  that  he  used  the  trade  for 
a  month  together. 

Where  several  lottery  tickets  are  insured  at  the  same  time,  one  penalty- 
only  can  be  recovered  (c^);  but  it  is  otherwise  where  several  tickets  are 
insured  at  different  times,  although  on  the  sairie  day  (e).  Hut  the  plaintiff 
cannot  recover  more  penalties  than  are  included  in  the  affidavit  to  hold  to 
bail  (/). 

If  the  jury  find  a  general  verdict  for  one  penalty  (^),  it  is  for  the  plaintiff  Penalty. 
to  apply  it;  but,  after  applying  it  to  one  count,  which  turns  out  to  be 
defective,  he  cannot  afterwards  apply  it  to  another,  although  the  evidence 
would  have  warranted  a  verdict  on  the  latter  (/i). 

2dly.  Within  the  county. — An  offence  against  a  penal  statute  must  in  Within  the 
general  be  alleged  and  proved  to  have  been  committed  within  the  proper  *=°""'y''^''' 

(2)  mania  V.  Gieenleaf,  2  Esp.  C.  729. 

{a)  Clarke  v. Harvey,^  1  Starkie's  C.  92. 

{!>)  The  avermenl  of  the  trade  was  held  to  be  material.  Averment  of  the  trade  of  a  sawyer  is  not  proved 
by  evidence  of  setting  to  work  in  the  trade  of  a  mast  and  block-maker.  Spencer  v.  Mann,  5  Esp.  C.  110. 
But  semhle,  a  misdescription  of  the  master's  trade  would  not  be  material,  lb.  See  Beach  v.  Turner,  4 
Burr.  2449. 

(c)  Powell,  q.  t.,  V.  Farmer,  Peake's  C.  .57.  Under  the  statute,  5  Eliz.  c.  4,  s.  31;  this  branch  of  the  statute 
was  repealed  by  the  statute  54  ii.  3,  c.  96. 

{d)  Holland  V.  Daffin,  Peiike's  C.  58.  So  under  the  stat.  29  C.  2,  s.  7,  which  enacts  that  no  tradesman, 
arliticcr,  workman,  labourer  or  other  person,  shall  do  or  exercise  any  worldly  labour,  business,  or  work  of  tlieir 
ordinary  calling-  on  the  Lord's  D.iy,  except  works  of  necessity  and  charity,  and  except  dressing  of  meal  in 
families,  or  dressing  and  selling  ol  meal  at  inns,  cooks'  shops  or  victualling-houses,  for  such  as  cannot 
otherwise  be  provided,  tfcc.  on  pain  of  forfeiting  5s.  &,c.;  it  was  held,  that  a  baker  who  exercised  his  trade 
on  a  Sunday  could  not  be  convicted  in  more  than  one  penalty  in  respect  of  the  same  Sunday,  and  that 
there  could  be  no  niore  than  one  offence  on  one  and  the  same  day.  Cripps  v.  Durden,  2  Cowp.  640.  So  if 
an  unqualified  person  kill  several  hares  on  the  same  day,  he  cannot,  it  is  said,  be  convicted  in  so  many 
different  penaliies,  as  the  offence  for  which  the  statute  gives  the  forfeiture  is  the  keeping  of  dogs  and  enjrines, 
and  not  tlic  killing  the  hare.  R.  v.  Mailhews,  10  Mod.  2().  Supra,  500;  and  per  Ld.  Kenyon,  in  I'es/iall  v. 
Laylon,  2  T.  R.  512;  Marriott  v.  Shaw,  Com.  274.  Yet  qu.  whether  every  distinct  instance  of  killing  a 
hare  be  not  a  different  using  of  a  gun,  &,c.  to  destroy  game?  For  the  statute  is  in  the  disjunctive,  heep  or 
vse.  See  R.  v.  Gage,  1  Sir.  546.  R.  v.  King,  1  Sess.  C.  88.  In  the  case  of  Brooke  v.  Milliken,  3  T.  R. 
509,  it  was  held  that  several  penalties  might  be  incurred  on  the  same  day,  on  the  12  G  2,  c.  36,  for  distinct 
acts  of  sale  of  books  reprinted  in  another  country,  which  were  originally  printed  and  published  here.  If  a 
man  first  slioot  a  hare,  and  afterwards,  though  on  the  same  day,  shout  a  pheasant,  it  seems  that  the  acts  of 
using  are  as  distinct  as  the  acts  of  sale  were  in  Brooke  v.  Milliken, 

(e)  See  Brooke  v.  Milliken,  3  T.  R.  509;  and  the  preceding  note. 

(/)  Phillips  v.  Mendez  da  Costa,  1  Esp.  C.  34. 

(g)  One  penalty  may  be  recovered  against  several  under  the  game  laws.  Hardyman  v.  Whitaker,'^  East, 
572.  Secus,  in  proceeding  against  two  proctors  for  practising  without  certificates.  Barnard  v.  Gostling,  1 
N.  R.245. 

{h)  HoUoway  v.  Bennett,  3  T.  R.  449.  Hardy  v.  Cathcart,'^  5  Taunt.  1 1.  Penal  mformalion  for  vsing  a 
private  still,  lor  which  the  party  was  liable  to  the  penally  of  20/.,  under  an  ancient  statute;  the  Court  quashed 
a  conviction  in  the  sum  of  200/,  which  could  only  arise  by  inference  from  recent  statutes,  which  impose  the 
greater  penalty  for  having  in  custody,  &c.     R.  v.  Bond,  1  B.  &  A.  390. 
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county  (i)  (1).  A  variance  in  this  respect  is  n}atter  of  defence  upon  the 
trial  (k). 
*S4S  *  Where  a  contract  was  made  for  the  purchase  of  coals,  without  stating 
Contract,  (he  specific  quantity,  it  was  held  that  the  offence  of  selling  coals  of  a  differ- 
ent description  from  those  contracted  for,  was  committed  in  the  county 
where  the  coals  were  delivered,  the  contract  having  been  made  in  a  differ- 
ent county  (/).  But  the  not  justly  measuring  such  coals  being  a  local  omis- 
sion contrary  to  a  local  Act,  is  completed  at  the  place  where  the  coals  are 
kept  for  sale,  and  where  the  bushel  is  required  to  be  kept  for  the  purpose 
of  measuring  (m). 

The  offence  of  driving  a  distress  out  of  the  hundred  is  not  complete  till 
the  cattle  have  entered  the  second  hinidred;  and  if  the  latter  hundred  be 
situated  in  a  different  county,  the  defendant  will  be  liable  to  be  nonsuited 
if  the  venue  be  not  laid  there  (n). 

Where  a  draft  was  given  for  usurious  interest  in  the  county  ^.,  and  the 
money  was  actually  received  on  the  draft  in  the  county  B.,  it  was  held  that 
the  ofience  was  committed  in  the  latter  county  (o). 

An  action  for  non-residence,  although  the  offence  consist  in  an  omission, 
must  be  brought  in  the  county  where  the  living  is  situate  (p). 

In  an  action  of  debt  for  using  a  trade  without  having  served  an  appren- 
ticeship, it  was  held  that  proof  was  requisite  that  the  defendant  exercised 
the  trade  for  one  entire  month  (q)  within  the  same  county  (r). 

Although  the  venue  be  changed  into  another  county  for  tlie  purpose  of 
trial,  the  cause  of  action  must  still  be  proved  to  have  accrued  in  the  county 
where  the  venue  is  laid  {s). 

(t)  By  the  slat.  31  Eliz.  c.  5,  s.  2,  wliich  enacts  that  the  offence  against  any  penal  statute  shall  not  be  laid 
to  be  done  in  any  other  county  than  where  it  was  in  truth  done.  This  statute  extends  to  all  actions  by 
common  informers  upon  a  penal  statute,  whether  made  before  or  after  that  statute.  (B.  N.  P.  194.  Com. 
Dig.  Action,  N.  10.  2  T.  R.  238;  2  B.  &  P.  381.  Barber  v.  Tilson,  3  M.  &  S.  429).  The  statute,  however, 
contains  some  exceptions  as  to  informations  by  the  Atlorney-general  in  the  Exchequer,  champerty,  &c. — 
By  tiie  stat.  21  Jac.  1,  c.  4,  all  informations,  either  by  or  on  behalf  of  the  King  or  any  other,  for  any  offence 
against  any  penal  statute,  shall  be  laid  in  the  county  where,  &c.  This  statute,  it  his  been  held,  does  not 
apply  to  offences  created  by  subsequent  statutes,  (3  M.  &  S.  438;  B.  N.  P.  195;  Hickes^s  Case,  1  Salk.  372, 
3).  But  held  to  extend  to  an  offence  created  by  a  statute  which  had  expired  before  21  J.  1,  but  continued 
by  subsequent  statutes,  which  give  it  effect  from  the  time  of  first  being  passed.  Sliipman  v.  Henhesl,  4  T. 
R.  109.  And  neither  of  these  statutes  extends  to  actions  brought  by  the  party  grieved.  Ibid,  and  B.  N. 
P.  195.  By  the  latter  statute,  s.  3,  the  informer  shall  make  oal!i  that  the  offence  was  committed  in  the 
county  where  the  suit  was  commsnced.  The  venue  of  an  information  for  being  a  tanner  and  slioemaker,  under 
the  slut.  24  G.  2,  c.  19,  need  not  be  wilhin  the  county.     Attorney-general  v.  Farris,  3  Ans.  871.     Sed  qu. 

{k)  4  East,  385. 

{l)  Butterjield  v.  Windle,  4  East,  385,  under  the  stat.  3  Geo.  2,  c.  26.  (?«)  Ibid. 

(n)  Pope  V.  Davies,  2  Camp.  266;  and  see  Plait  v.  Lokke,  Plow.  35.  Sav.  58. 

(0)  Scurry  v.  Freeman,  2  B.  &  P.  381.  And  see  Wade,  q.  t.,  v.  Wilson,  1  East,  195;  where  it  was  held 
that  if  a  premium  be  taken  at  the  time  of  an  usurious  loan,  receiving  interest  at  the  rale  of  51.  per  cent., 
the  offence  is  complete  as  soon  as  any  interest  is  received.  If  an  usurious  contract  be  entered  into  by  a 
deed  executed  in  London,  appointing  the  lender  to  be  the  receiver  of  the  borrower's  rents  in  Middlesex,  with 
a  pretended  salary,  and  the  lender  receive  the  rents  in  Middlesex,  but  settle  for  the  balance  wiUi  the  borrower 
in  London,  the  venue,  in  an  action  on  the  statute,  is  well  laid  in  London  {Scott,  q.  t,  v.  Brent,  2  T.  R. 
238);  and  per  Ashurst,  it  might  be  laid  either  in  London  or  Middlesex  (Ibid.  240).  But  P.  C.  K.  B.  Hi!. 
T.  1825,  the  venue  must  be  laid  in  the  county  where  the  money  is  received,  and  not  where  the  contract 
is  made.  As  to  the  venue  in  cases  of  conspiracy,  game,  libel,  &c.  see  these  titles  respectively;  as  to  the  venue 
in  cases  of  indictments,  see  Starkie's  Crim.  Pleadings,  Ch.  I. 

ip)  IntheK.  B.  MS. 

Iq)  R.  V.  Barnett,  3  Camp.  344.     Pearson  v.  Gmoran,^  3  B.  ife  C.  700. 

(r)  Cunningham,  v.  Watson,  3  Camp.  249.     This  penal  law  is  now  repealed.     Supra,  847,  note  (i). 

(»)  Robinson  v.  Garthwaite,  9  East,  296.     See  the  stat.  38  Geo.  3,  c.  2,  s.  1. 

(1)  [An  action  upon  the  statute  of  New  Jersey,  for  restraining  certain  persons  from  navigating  the  waters 
between  that  Stale  and  New  York,  was  held  to  be  transitory.  Gibbons  v.  Ogden,  1  Halsled,  285.  See 
Gilbert  v.  Marcy,  Kirby,  401.] 
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Where  part  of  the  penahy  sued  for  is  given  by  the  statute  to  the  poor  of  Parish. 
the  particular  parish  where  the  offence  was  committed,  evidence  is  also 
requisite  to  prove  that  the  ofTence  was  committed  in  that  parish  according 
to  the  allegation  in  the  information  or  declaration  (/). 

*It  is  sufficient  if  the  parish  be  described  by  its  popular  and  well-known     *849 
name,  although  tiiat  bo  not  the  name  of  its  consecration  (m);  but  where,  in 
an  action  to  recover  penalties  for  non-residence,  the  parish  was  described 
to  be  Si.  Eihel6u7'g',  and  it  appeared,  on  the  defendant's  evidence,  that  the 
name  v/as  St.  Ethelhurga,  the  variance  was  held  to  be  fatal  [x). 

Where  the  plaintiff  had  closed  his  case  without  proof  of  the  local  aver- 
ment, he  was  held  to  be  i)recluded  from  afterwards  adducing  such  evi- 
dence (y), 

3dly.  The  commencement  loithin  time,  &c,  {z). — The  suing  out  a  latitat Com- 
was  a  commencement  of  the  action  («).  mence- 

The  production  of  the  writ  shows  that  ?iqui  tarn  action  was  commenced  ^^^  ' 
m  time,  although  there  be  no  evidence  to  connect  the  writ  with  the  action  [b), 
provided  the  declaration  appear  to  have  been  filed  in  time(c);  but  the 
record  of  an  issue  in  the  Common  Pleas  did  not  prove  the  time  of  filing  the 
declaration  [d). 

(t)  See  R.  V.  Lookup,  4  Burr.  2018.  Evans  v.  Steevcns,  4  T.  R.  226.  R.  v.  Priest,  6  T.  R.  538;  the  statute 
gave  a  part  of  tlie  penalty  to  the  overseers  of  the  poor  where  the  offence  was  committed,  and  in  the  convic- 
tion it  was  adjiidg'ed  to  be  paid  to  the  overseers  of  the  township  of  Ullesthorpe;  the  fact  having  been 
alleged  at  Ullestiiorpc;  and  the  Court  were  of  opinion  that  the  conviction  was  irregular.  In  R.  v.  Wyatt, 
(2  Ld.  Raym.  1478),  in  a  similar  case,  where  the  offence  was  laid  to  have  been  committed  upud  Villam  de 
Mottram  Andrews,  the  Court,  after  conviction,  said  that  they  would  intend  that  the  parish  was  co-extensive 
witli  the  vill,  and  that  if  the  vill  was  extra-parochial,  the  informer  would  have  the  whole. 

(u)  Willirims  v.  Burgess,  3  Taunt.  127.  And  see  Kirtland  v.  Pounsett,  1  Taunt.  570.  Burbidge  v. 
Jakes,  1  B.  &  P.  225.  In  an  action  of  debt  on  the  stat.  3  Hen.  8,  c.  11,  against  Dr.  Leigh,  for  practis- 
ing physic  in  the  parish  of  St.  George's  in  the  East,  within  seven  miles  of  the  City  of  London,  it  appeared 
from  tiic  consecration  deed,  that  the  name  of  the  parish  was  St.  George's,  in  the  county  of  Middlesex;  but 
Lcc,  C.  J.  held  it  to  be  well  enough,  for  it  was  more  generally  known  by  the  former  than  by  the  latter  de- 
scription. And  see  Wilson,  q.  t.,  v.  Van  Mildert,  2  B.  &  P.  394,  where  it  was  held  that  three  united  parishes 
might  be  described  in  pleading  as  one  rectory. 

(x)    Wilson  V.  Gilbert,  2  B.  &  P.  281 . 

{y)   Tovey  v.  Plomer,  Esp.  on  Pen.  Stat.  142,  cor.  Ld.  Ellenborough;  but  see  below,  850,  notes  (e)  and  (h). 

(?)  By  the  stat.  31  Eliz  c.  5,  s.  5,  all  actions,  indictments,  &lc.  brought  for  any  (brfeiture  upon  a  penal 
statute,  whereby  the  forfeiture  is  limited  to  the  King  only,  shall  be  brought  within  two  years,  &c.;  where 
the  benefit  is  limited  to  the  King  and  the  informer  (except  where  the  action,  &c.  is  brought  on  the  Statute 
of  Tillage),  within  one  year;  or  on  default,  then  by  the  King,  within  two  years,  &.c.  U|)on  the  construction 
of  this  statute,  and  that  of  7  Hen.  8,  c.  3,  where  the  penalty  is  given  to  a  common  informer  alone,  the  action 
must  be  brought  within  one  year  {Lookup  v.  Sir  T.  Frederick,  A  Burr.  2018;  B.  N.  P.  195,  where  the  action 
was  brought  on  the  stat.  9  Ann.  c.  14);  and  it  extends  to  all  actions  upon  penal  statutes,  whereby  the  for- 
feiture is  limited  to  the  King,  or  to  the  King  and  a  common  inf  irmcr,  whether  made  before  or  since  tiie  stat. 
31  Eliz.,  3  M.  &,  S.  421,  434;'  5  Taunt,  754;  9  East,  296;  but  it  docs  not  extend  to  actions  brought  by  the 
party  grieved.  1  Lord  Ray.  78;  Haw.  b.  2,  c.  26,  sec.  47;  Cro.  Eliz.  645;  Carth.  232;  3  Leon.  237;  Show. 
354;  Tidd's  Practice,  13,  14,  seventh  edition;  Willes,  443  (a).  It  has,  however,  been  doubted  whether  the 
statute  applies  where  the  whole  of  the  penalty  is  given  to  the  informer.  Culliford  v.  Blandford,  4  Mod.  129; 
affir.  Chance  v.  Adams,  Ld.  Ray.  78;  cont.  4  Com.  Dig.  410.  Frederick  v.  Lookup,  4  Burr.  2018;  B.  N.  P. 
195.  If  a  statute  give  a  moiety  to  the  informer  and  a  moiety  to  the  King,  though  an  information  after  the 
year  be  void  as  to  the  informer,  it  is  good  as  to  the  King.  Haw.  b.  2,  e.  2fi,  s.  46;  3  VVils.  250;  I\5oor,  58; 
Savill,  6.  The  stat.  31  Eliz.  c.  5,  extends  to  offences  of  omission  as  well  as  commission.  5  M.  &  S.  427;2 
2  Chitty's  Rep.  4-'0;  Ciiitty  on  the  Statutes,  700.  Tiie  limitations  in  the  statute  being  incorporated  in  the 
stat.  12  Anne,  apply  to  Scotland  as  well  as  England.  Surtees  v.  Allan,  2  Dow.  254,  and  now  sec  the  late 
statute,  supra,  65G. 

(a)  Hardyman  v.  Whiltaker,  2  East,  573.  Culliford  v.  Blandford,  Carth.  232,  by  two  judges.  Holt,  C.  J. 
dissent.  For  other  ob-ervations  and  decisions,  connected  with  this  subject,  vide  supra,  tit.  Justices. — Hun- 
dred; and  infra,  tit.  Time. 

(b)  Hutchinson  v.  Piper,  4  Taunt.  555.  (c)   6  Taunt.  141;  3  Marsh.  497. 

{d)  In  Thisllewood  v.  Cn.crofl,^  6  Taunt.  141,  1  Marsh.  497,  the  writ  was  returnable  Easter  1813,  but 
had  not  been  returned;  the  issue  was  of  Hilary  1815,  and  the  plaintiff  produced  rules  for  times  to  declare 
from  Mich.  1813  to  Trin.  1814;  and  it  was  held  that  this  was  not  sufficient  evidence  to  show  that  the  de- 
claration had  been  filed  in  time. 
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*The  writ  may  be  produced  in  order  to  show  that  the  action  has  been 
conuneiiced  within  time,  after  the  objection  has  been  taken  (e). 

In  an  action  for  penalties  for  using  a  trade  without  having  served  an 
apprenticeship,  it  was  held  that  no  penahy  could  be  recovered  which  was 
completely  incurred  a  year  before  the  action  brought;  for  each  month's 
em[)loyment  is  a  distinct  offence  {f). 

tinder  the  Uniformity  of  Process  Act,  the  writ  is  the  coiTimencement  of 
the  action,  and  the  record  shows  the  day  on  which  it  was  issued  (§■).  The 
plaintiff's  counsel  having  neglected  in  the  first  instance  to  prove  the  com- 
mencement of  the  suit;  Lord  Kenyon  held  that  it  might  be  proved  in  any 
stage  of  the  cause  (A). 

The  evidence  as  to  the  coyyus  delicti  is  referred  to  under  the  appropriate 
heads  [i). 
Defence.  The  defendant  may,  under  the  general  issue  of  nil  debet,  avail  himself  of 
any  proviso,  either  in  the  principal  statute,  or  any  other  which  exempts 
him  from  the  penalty,  by  evidence  that  he  is,  in  point  of  fact,  within  tlie 
exemption  [k).  But  the  defendant  comiot,  under  this  issue,  prove  that  the 
penalties  have  already  been  recovered  by  a  stranger;  for  the  fact  ought  to 
have  been  pleaded,  in  order  to  give  the  plaintiff  an  opportunity  of  replying 
that  the  recovery  was  fraudulent  (/). 

An  offence  against  a  penal  statute  cannot  be  punished  after  the  repeal  of 
the  particular  clause  creating  the  offence,  although  the  offence  was  com- 
mitted previous  to  the  repeal  of  the  Act  unless  the  repealing  statute  contain 
some  special  exemption  {ni). 
Compe-  An  informer  who  is  entitled  to  any  part  of  the  penalty  is,  it  has  been 

tericy.         *seen,  iiicompetent  to  give  evidence  (n);  but  in  some  instances  such  inform- 
ers are  made  competent  by  the  express  provisions  of  particular  statutes  (o); 
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(e)  Maugham  v.  Walker,  Peake's  C.  2G3.  Where  tlie  plaintiff,  after  he  had  closed  his  cise  in  a  penal 
action,  and  after  an  objection  had  been  taken  to  the  insufficiency  of  tlie  evidence,  offered  further  evidence  in 
order  lo  remove  the  olijection,  Lord  Elienborough  said  that  he  would  receive  it,  if  the  omission  arose  from 
inadvertence  on  the  part  of  plaintiff's  counsel,  but  not  otherwise.     ALldred  v.  Halliwell,^   1  Starkie's  C.  117. 

(/)   Evans  v.  Hunter,  2  Camp.  293.  {g)  See  tit.  Justices;  Hundred;  Time. 

(A)  Maugham  V.  Walker,  Peal?e's  C.  163.  But  where  the  plaintiff  had  closed  his  case,  having  omitted  to 
prove  that  the  offence  had  been  committed  in  the  proper  county,  Lord  Eilenborough  excluded  subsequent 
proof.      Tovey  v.  Palmer,  Esp.  on  Pen.  Stat.  142;  but  qu. 

(i)  See  Game,  Usuky,  &lc.  A  penalty  is  inflicted  by  stat.  3  Geo.  2,  c.  26,  s.  13,  on  coal  dealers  who 
shall  neglect  to  till  the  sacks  sent  out  from  a  measure  prescribed  by  the  Act.  Proof  tliut  the  coals,  on  being 
remeasured  at  the  place  of  delivery,  were  short  of  the  proper  quantity,  and  the  testimony  of  one  who  sawr 
the  Coals  delivered  out  of  the  biirge  into  the  cart,  and  who  continued  with  them  until  remeasured, 
that  he  saw  no  bushel  used,  is  sufficient  proof  of  a  neglect  within  the  statute.  Warren  v.  Windle,  3  East, 
20.5.  And  even  wiihout  such  testimony,  the  former  evidence  is  presumptive  proof,  in  support  of  an  aver- 
ment in  an  action  on  the  st  itnle,  that  the  coals  had  not  been  justly  measured  within  the  statute.  Ibid. 
Where,  in  an  action  for  unshipping  foreign  gl  iss  without  paying  duty,  the  master  of  a  homeward-bound 
vessel  coming  up  tiie  Thames  was  proved  to  have  hired  and  sent  off  a  boat  and  men,  accompanied  by  one 
of  his  own  crew,  to  bring  away  certain  boxes  of  foreign  and  British  glass  lying  on  the  sands  on  the  Essex 
coast,  to  be  landed  at  Woolwich,  which  they  find  and  bring  as  far  as  Graveseiid,  where  the  whole  is  seized 
by  the  custom-house  officers;  held  lo  be  sufficient  for  a  jury,  of  a  being  concerned  in  unshipping  foreign  glass 
without  payment  of  duty,  and  in  unshipping  British  glass  shipped  for  exportation,  subjecting  the  master  of 
the  vessel  to  the  penalties  for  both  those  offences,  although  the  whole  was  one  transaction.  Attorney-general 
V.  n/c«s,  6  Price,  198. 

{k)  B.  N.  P.  S-J.i;  2  Roll.  Ab.  683.  R.  v.  Hall,  1  T.  R.  320.  It  was  formerly  held  otherwise,  where  the 
exemption  was  conlained  in  another  Act,  or  where  it  contained  matter  of  law.  Gilb.  L.  Ev.  11.  [See  U. 
Stales  V.  Hayward,  2  Gallison,  435.] 

(Z)   Bredon  v.  Harman.  2  Sir.  701;  supra.  Vol.  I.  tit.  Judgment;  and  see  the  statute  4  H.  7,  c.  20. 

(m)  Miller's  Case,  1  Bl.  451.  [See  Hollingswortk  v.  Virginia,  3  Dallas,  378.  U.  States  v.  Passmore,  4 
Dallas,  372.] 

(ft)  Supra,  V(j1.  I.  lit.  Witness. — Informer. 

(o)  See  ih<;  stal.  32  Geo.  3,  c.  56,  s.  7,  which  prohibits  counterfeit  certificates  of  the  characters  of  servants. 
And  see  the  (lackney-coach  Act,  33  Geo.  3,  c.  75,  s,  17.  See  the  statute  1  Geo.  4,  c.  56,  as  to  malicious  tres- 
passes.    And  see  also  as  to  parishioners,  supra,  Vol.  I.  tit.  Witness. — Inhabitant. 
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and  in  some  other  instances  also,  informers  have  been  held  to  be  competent, 
by  necessary  inference  from  particular  statutes,  on  the  consideration  that 
such  statutes  would  otherwise  be  in  a  great  measure  nugatory  {p). 

(p)  As  in  the  case  of  tlie  Bribery  Act,  2  Geo.  2,  c.  24.  See  Heward  v.  Shipley,  4  East,  182.  Bush  v. 
Rowling,  Say,  289.  Mead  v.  Robinson,  Willes,  425.  Dover  v.  Maester,  5  Esp.  C.  92.  So  in  a  prosecution 
under  the  stat.  21  Geo.  3,  c.  37,  against  exporting  machinery  (R.  v.  Teasdale,  3  Esp.  C.  68).  So  under  tfie 
Btat.  23  Geo.  2,  c.  13,  s.  1,  for  seducing  artiiicers  to  leave  the  kingdom,  although  the  informer  is  entitled  to 
half  the  penalty  (R.  v.  Johnson,  Willes,  425,  n.  (c).  So  on  a  prosecution  for  penalties  under  the  stat.  9  Ann. 
c.  14,  s.  5,  the  loser  of  money  at  play  is  competent  to  prove  tlie  fact.  R.  v.  Lvckvp,  Willes,  425  (c).  Proof 
of  exemption  lies  on  defendant.  R.  v.  Neville,^  1  B.  &  Ad.  489.  See  also  Sutton  v.  Bishop,  4  Burr.  2284. 
Sibly  V.  Cuming,  4  Burr.  2469;  B.  N.  P.  225.  R.  v.  Pemberton,  1  Bl.  250;  1  M.  &  M.  42.  The  new  rules 
do  not  apply  to  such  penal  actions  as  are  within  the  4th  sect,  of  the  stat.  21  J.  1,  c.  4.  Sec  Lord  Spencer  v. 
Swannel,  3  M.  &  W.  154;  and  semble,  that  the  st.  21  J.  1,  c.  4,  applies  to  actions  on  statutes  subsequent  as 
well  as  prior  to  that  Act.  As  to  the  limitation  of  actions  for  penalties  by  parties  aggrieved,  see  the  2  &  3 
Will.  4,  c.  71,  s.  3,  and  supra, 
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